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Separate  property  of  houses 
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Women  incapable  of  succeeding  to  property 
Succession  to  chiefs 
Succession  to  house  property 
Daughters  do  not  inherit 
No  joint  inheritance 
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Succession  to  Kraal  property 
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liability  of  heirs  for  debts  of  inheritance 

Priority  in  succession  of  respective  houses 

Collateral  succession 

When  chief  succeeds  for  want  of  heirs  . . 

Trade  and  land 

Gaardianship 

Ukungena, — raising  up  seed 

Translation  of  child  from  lower  to  upper  houses 

Duties  of  Guardians 

No  prescription  as  to  claims 

Evidence  by  commission 

Hearsay  evidence 

Examination  of  accused  pers(m 

Evidence  of  accomplice  not  excluded 

Civil  liability  in  respect  of  crimes 

Theft  defined  , , . 

Adultery  or  the  like 

Marriage  between  blood  relations 

KebeUion  and  tribal  responsibility 

irOTES   ON   NATIVE   LAWS    BY   HON.    C.   RROWNLEE 

By  British  Kaffrarian  Ordinance 

Marriages 

Trading  Regulations 

Witchcraft 

Administration  of  Estates     . . 

Criminal  code     . . 

Native  marriages  and  payment  of  cattle 

Polygamy  and  registration  of  marriages 

Individual  Titles  . . 

Self-government 

REMARKS   ON   SUMMARY   OF   NATIVE   LAW,    BY   J.    KXOX    BOKWE,  LOVED.ILE 

Government 

Criminal  and  Civil  Codes 

Marriage 

Divorce 

Incestuous  Marriages 

Inheritance 

Guardianshij) 

OfEences  against  the  person  . . 

Customs 

Laws  relating  to  Land 

APPENDIX  C— REPLIES    TO     GENERAL   CIRCULAR   ON     LAWS, 

MARRIAGE  AND  INHERITANCE,   LAND  TENURE, 

AND  LOCAL  SELF-GOVERNMENT. 

(  Vide  Circular  No.  1,  at  page  263). 

1.  By  Capt.  Blyth,  C.M.G.,  Chief  Magistrate,  Transkei 

Major  Elliot,  C.M.G,  Chief  Magistrate,  Tembuland  Territory 

Hon.  C.  Brownlee,  Chief  Magistrate,  Griqualand  East    . . 

Right  Rev.  the  Bishop  of  St.  John's,  Umtata 
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J.  Liefeldt,   Esq.,  late  Special  Magistrate  with  Sandile  and  Anta, 
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J.  M.  Stevenson,  Esq.,  Inspector  of  Native  Locations,  King  William's 

Town  District         . .  . . 

Rev.  W.  Beste,  Lutheran  Minister,  Stutterheim 
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MEMBEBS  OF  COMMISSION. 


"Sir  Jacob  Diek  Barry,  Kt.,  Judge-President  of  the  Eastern  Districts  Court. 

♦Honourable  Charles  Brownlee,  Chief  Magistrate  of  Griqualand  East. 

fWiLLiAM  Buchanan   Chalmers,   Esq.,  Civil   Commissioner  and   Bmdent 
Magistrate  of  the  Division  of  Stellenbosch. 

Rev.  James  Stewart,  M.D.,  Principal  of  the  Lovedale  Institution,  Victoria 
East. 

Walter  Ernest  Stanford,  Esq.,  Magistrate  at  Engcobo,  Tembuland. 

Honourable  Thomas  XJpington,  Q.C.,  M.L.A. 

Jonathan  Ayliff,  Esq.,  M.L.A. 

William  Bisset  Berry,  Esq.  M.D. 

Emile  Samuel  Bolland,  Esq.,  M.A. 

BiCHARD  Solomon,  Esq.,  Barrister-at-Law. 

John  Noble,  Secretary. 


*  Owing  to  political  reaaons  arinng  out  of  disturbed  state  of  Native  Territories,  and  subsequently  owing 
to  absence  mm.  the  Colonj  in  ill  health,  the  Hon.  Mr.  Brownlee  was  unable  to  attend  any  of  the  meetings 
of  Commission. 

t  On  Oct.  20,  1881,  Grovenunent  accepted  the  resignation  of  W.  B.  Ghabnezs,  Esq.,  as  a  member  of  the 
-G>mmis8ion. 


REPORT. 


To  His  ExceUency  the  Eight  Honourable  Sir  HEECTJLES  GEOEGE 
EOBEET  EOBlNSOK',  Knight  Grand  Cross  of  the  Most  Distin- 
guished Order  of  Saint  Michael  and  Saint  George,  Governor  and 
C'Onunander-in-Chief  of  Her  Majesty's  Colony  of  the  Cape  of  Good 
Hope  in  South  Afiica,  and  of  the  Territories  and  Dependencies 
thereof;  Governor  of  the  Territories  of  Tcmbuland,  Emigrant 
Tambookieland,  Bomvanalandj  and  Gcalokaland;  and  Her  Majesty's 
High  Commissioner. 

May  it  please  Your  Excellency: 

1.  Under  and  by  virtue  of  the  Commission  issued  by  His  Excellency  the  instructione  to  Com- 

Eight  Honourable  Sir  Henry  Bartle  Edward  Frere,  Bart.,  G.C.B.,    n"Mion. 
G.C.S.I.,  &c.,  &c.,  dated  15th  September,  1880,  and  the  subsequent- 
Commissions  issued  by  Your  Excellency,  bearing  date  respectively 
10th  February,  and  22nd  and  30th  August,  1881,  and  loth  June, 
1882,  we  were  authorised, 

(a)  To  enquire  into  the  Native  Laws  and  Customs  which  obtain  in 
the  Territories  annexed  to  this  Colony,  and  to  suggest  such  a 
code  of  Civil  and  Criminal  Law  as  may  appear  suited  to  the 
future  condition  of  those  countries ;  • 

(i)  To  enquire  into  the  expediency  or  otherwise  of  providing  for 
the  Legalization  of  Native  Mamages  which  have  already-  taken 
place,  regulating  the  validity  of  Native  Marriages  in  the 
future,  and  Declaring  or  Amending  the  Law  relating  to  the 
Succession  of  Property  in  such  cases  ; 

(c)  To  enquire  into  the  Native  Customs  in  the  matter  of  Land 
Teniu'e,  and  to  make  such  suggestions  regarding  the  Tenure  of 
Land  as  may  seem  best  suited  to  carry  out,  where  practicable, 
the  Policy  of  this  Colony  in  the  matter  of  Individual  Tenure ; 

(//)  And  to  report  on  the  advisability^  of  introducing  some  system 
of  Local  Self-Government  in  Native  Teri'itories. 

2.  The  terms  of  the  Commission  further  ordained  that  we,  or  any  thi-ec  or  Powers  of  Report. 

more  of  us,  should  have  liberty  to  report  to  you  our  proceedings 
under  the  Commission  from  time  to  time,  as  tlTe  same  might  be  com- 
pleted and  perfected ;  and  that  the  Commission  should  continue  in 
force  until  we  finally  reported  upon  the  several  matters  aforesaid,  or 
the  Commission  should  be  revoked. 

3.  In  the  preliminaiy  Eeport  which  we  had  the  honour  to  submit  in  PreUminary Proceed- 

March,  1881,  we  infoimed  yoiu-  Excellency  that  in  consequence  of  the  '"^• 
disturbed  state  of  portions  of  the  Native  Territories,  arising  from  the 
war  in  Basutoland  and  in  parts  of  Tembuland  and  Griqualand  East,  it 
was  considered  inexpedient  at  that  particular  period  to  proceed  with  the 
work  entrusted  to  us.  The  sittings  of  the  Commission  were 
accordingly  suspended  until  the  beginning  of  September,  1881,  when 
we  met  at  Graham's  Town,  and  entered  upon  our  labours. 

B 
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Examination  of  Wit- 
nesses, 


Other  Evidence. 


Importance  of  infor- 
mation obtained. 


For  purposes  of  thin 
Report,  special  at- 
tention paid  to  cir  • 
cumstances  of 
Kafir  Tribes. 


Kafir  Law  and  some 
of  its  characteris- 
tics. 


4.  The  importance  and  wide  range  of  the  subjects  referred  to  us  for 

investigation  rendered  it  desirable  that  the  enquiry  should  be  as  full 
and  satisfactory  as  possible.  A  considerable  time  was  therefore 
occupied  in  taking  evidence ;  and  for  this  purpose,  the  Commission 
had  to  visit  and  hold  sittings  at  the.  chief  frontier  to^vns  and  the 
principal  seats  of  magistracy  in  the  Transkei  and  Tembuland.  Many 
witnesses  were  examined,  including  officials,  missionaries,  and  pro- 
fessional and  other  gentlemen,  who  have  had  considerable  knowledge 
and  experience  of  the  Native  Tribes  within  and  beyond  the  Colonial 
Border ;  while  several  Chiefs,  Headmen,  and  other  representatives  of 
the  Native  Communities,  personally  attended  before  the  Commission, 
describing  their  traditional  laws  and  usages,  and  intelligently  stating 
their  views  with  regard  to  suggested  legislation  upon  them. 

5.  In  addition  to  this  oral  testimony,  printed  circulars,  covering  a  series 
•   of  questions  bearing  upon  the  subjects  of  Criminal  and  Civil  Law, 

Marriage  and  Inheritance,  Land  Tenure,  and  Self-Govemment,  were 
addressed  to,  and  answers  in  reply  received  from,  various  individuals, 
who  by  lengthened  residence  among  native  races  in  different  parts  of 
South  Africa  were  known  to  be  more  or  less  conversant  with  their 
laws  and  customs.  The  opinions  of  the  Chief  and  Eesident  Magis- 
trates holding  office  in  the  Native  Territories,  were  also  elicited  ;  and 
the  several  Inspectors  and  Superintendents  of  Native  Locations  were 
likewise  called  upon  to  furnish  some  particulars  relating  to  the  condition 
of  Natives  within  the  Colony. 

6.  We   cannot  forbear  acknowledging  the   valuable  assistance  the   Com- 

mission has  received  from  Sir  Theophilus  Shepstone,  K.C.M.G.,  and 
other  witnesses  who  attended  its  sittings,  as  well  as  firom  those 
gentlemen  who  responded  to  the  circulars  and  questions  addressed  to 
them,  many  of  whom  have  furnished  very  carefully-prepared  and 
valuable  papers.  A  perusal  of  the  Minutes  of  E\ddence  and  Appendices, 
which  accompany  this  Eeport,  will  shew  the  highly  interesting  nature 
and  importance  of  the  information  thus  obtained. 

7.  Although  our  investigations  necessarily  extended  to  the  social  condition, 

and  peculiarities  of  administration,  laws,  usages  and  customs  of  the 
Aboriginal  Population  generally,  we  have,  for  the  pui'poses  of  this 
Report,  paid  special  attention  to  the  circumstances  of  the  people 
forming  the  Tribes  or  sections  of  Tribes  inhabiting  the  Eastern  and 
Frontier  districts  of  the  Colony,  and  the  Territories  recently  annexed 
and  subject* to  the  Crown,  situate  between  the  Great  Kei  Eiver  and  the 
boundary  of  Natal..  These  people  principally,  if  not  entii*ely,  belong, 
to  what,  according  to  popular  usage,  is  designated  the  ^' Kafir"  race, 
and  comprise  the  several  divisions  of  the  Xosa  and  Tembu  tribes,  with 
their  respective  branches  and  connexions,  as  well  as  the  Bomvana,  Pondo- 
mise,  Baca,  and  Xesibe,  and  the  broken  clans  of  Natal  and  Zulu 
origin,  now  collectively  known  as  the  Fingoes.  The  total  numbers  of 
this  Native  population,  under  the  Colonial  Government,  may  be  estima- 
ted at  nearly  half  a  million  souls. 

8.  Among  them   a  system  of  law  has  for  generations  pdst  been  uni- 

formly recognised  and  administered.  Although  an  "unwritten law,"  its 
principles  and  practice  were  ^videly  understood,  being  mainly  founded 
upon  customary  precedents,  embodying  the  decisions  of  chiefs  and 
councils  of  bye-gone  days,  handed  down  by  oral  tradition  and 
treasured  in  the  memories  of  the  people.  This  law  took  cognizance  of 
certain  crimes  and  offences ;  it  enforced  certain  civil  rights  and  obliga- 
tions ;  it  provided  for  the  validity  of  polygamic  marriages ;  and  it 
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secured  succession  to  property  and  inheritance,  according  to  simple  and 
well-defined  rules^  The  system  was  to  a  great  extent  created  by  and 
adapted  to  the  conditions  of  a  primitive,  barbaric  life,  and  in  some 
respects  it  was  not  unlike  that  which  prevailed  among  our  Saxon 
ancestors  in  the  early  days  of  civilization.  But  intermixed  with  it 
were  a  number  of  pernicious  and  degrading  usages  and  superstitious 
beliefs,  as  well  as  a  course  of  judicial  procedure  in  cases  of  the  alleged 
offence  of  sorcery  or  witchcraft,  utterly  subversive  of  justice,  and 
repugnant  to  the  general  principles  of  humanity. 

9.  The  first  attempted  modification  of  this  Kafir  law  and  proeediu'o  was  made  First    attempted 

by  Governor  Sir  Benjamin  Durban,  at  the  close  of  the  Kafir  war  of  1 835.  nlZ/ite^iaws  by  Sk 
By  treaties  of  peace  and  agreement  then  concluded  with  the  several  chiefs  of  b.  Durban, 
tribes  occupying  the  territory  between  the  Keiskamma  and  the  Great  Kei 
Kivers,  they  and  theii*  people  were  declared  to  be  accepted  as  British  sub- 
jects, retaining  possession  of  their  own  lands  and  locations,  but  governed 
and  controlled  by  colonial  law  and  authority.  The  officers  who  were 
appointed  as  Eesident  Government  Agents  among  them  were,  however, 
instructed  that  the  only  criminal  matters  to  be  judged  and  dealt 
with  by  British  laws  were  those  specified  in  the  second  article  of 
the  treaties,  viz. : — Treason,  or  taking  up  arms  against  the  King,  or  the 
Government  of  the  Colony  ;  murder;  rape  ;  setting  fire  to  houses  or 
property ;  and  theft,  whether  of  horses,  cattle,  sheeji,  goats  or  other 
property.  The  practice  of  pretended  witchcraft  was  also  peremptorily 
forbidden,  under  penalty  of  severe  punishment.  But  all  minor 
offences,  as  well  as  civil  suits  and  matters  relating  to  the  domestic  and 
internal  regulations  of  their  tribes  and  families,  were  left  to  be 
determined  by  themselves  according  to  native  law  aiid  custom. 

10.  At  this  time  it  would  appear  to  have  been  in  contemplation  to  fram?  a  in  f  ontc mpiation  to 

simple  code   which   would   work   progressively  from  the  Kafir  up  to    British  ^  Govera- 
British  law  ;  but  there  was  no  opportunity  afforded   of  carrying  this    "i^pt    reversed 
intention  into  effect,  as  the  British  Government  speedily  reversed  the    ^^  ^^  * 
policy  initiated  by  Sir  Benjamin  Durban,  and  decided  to  recede  from 
the  conquered  tenitory  eastward  of  the  Great  Fish  Kiver. 

11.  In  1836, new  Treaties  were  entered  into  by  the  Lieutenant-Governor  of  independence  of 
the  Colony,  on  behalf  of  His  Majesty  the  King,  with  the  several  chiefs  ^^^^  MYo^Hao*^ 
of  the  Kafir  and  Fingo  tribes  then  living  eastward  of  the  Great  Fish  their  own  laws, 
Kiver,  acknowledging  their  independence  within  the  respective  xrelltics^^^'^  ^^ 
territories  occupied  by  them,  with  the  '^fuU  and  entire  right  to  adopt, 

or  adhere  to  their  own  laws,  or  any  other  laws  which  they  might  see 
fit  to  substitute,"  subject,  however,  to  the  condition  that  ministers 
and  teachers  of  the  Christian  religion,  and  all  British  subjects 
sojourning  in  their  temtories,  should  not  be  prosecuted  or  molested 
in  any  way  upon  the  plea  or  pretence  of  the  native  laws  and  usages 
instituted  against  witchcraft. 

12.  In  1840,  and  afterwards  inl845,  some  modifications  of  those  Treaties  were  '^xivatT^^^^       >ri- 

mutually  agi'ced  to  ;  and  Governor  Sii'  Peregrine  Maitland,  by  one  of  viicgoH  secured  for 
the  amended  Articles,  seoiu'ed  for  all  classes  of  native  converts  to  cLdsti^tyr^  ^ 
CTu'istianity  in  Kafii-land  the  liberty  to  settle  at  missionaiy  villages  or 
institutions,  and  freedom  from  disturbance  or  injury  in  their  j^ersons, 
families,  or  property,  for  refusing  to  comply  with  the  Kafir  customs  of 
witchcraft,  rain-making,  polygamy,  circumcision,  or  forcible  abduction 
or  violation  of  females. 

b2 
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Abrogation  of  Trea- 
ties, and  British 
sovereignty  and 
authority  extended 
to  Great  Kei  River. 


British  Kaifraria 
created  a  Province. 


Civil  Government  of 
British  Kaffraria. 
Chiefs  ruling  their 
people  according 
to  native  laws,  but 
their  decisions  li- 
able to  reWew  of 
Magistrates. 


Change  of  policy  after 
War  of  1851-3: 
peoplegovemed  by 
their  Chiefs  accor- 
ding to  their  exist - 
inglaws  and  usages 
in  regard  to  matters 
of  interior  discip- 
line. 


Important  change  in 
Administration  of 
Justice  effected  by 
Sir  George  Grey. 


13.  In  184G,  the  '^War  of  the  Axe"  broke  out,  and  was  prolonged 
until  near  the  close  of  the  following  year,  when  the  chiefs  and  tribes 
who  had  taken  up  arms  finally  made  theii'  submission.  Governor  Sir 
H.  G.  W.  Smith,  acting  upon  instructions  given  to  his  predecessor 
and  himself  by  the  Imperial  Government,  then  issued  a 
proclamation,  dated  Jhe  23rd  December,  1847,  declaring  all 
the  Treaties  and  Conventions  previously  subsisting  to  be  abrogated 
and  annulled,  and  the  sovereignty  and  authority  of  Her  Majesty 
the  Queen  extended  as  far  as  the  Great  Kei  River.  The  portion  of 
territorv  between  the  Keiskamma  Eiver  and  the  Great  Kei  Eiver  was 
created  a  separate  Province,  and  received  the  name  of  '^British 
Kaffraria,''  and  the  Kafir  chiefs  and  people  inhabiting  it  were  declared 
to  be  subject  to  ''  such  rules  and  regulations  as  Her  Majesty's  High 
Commissioner  should  deem  best  calculated  to  promote  their  civilization, 
conversion  to  Christianity,  and  general  enlightenment," 

14.  At  the  same  time,  the  Civil  Administration  of  this  new  Pro^dnce  was 
placed  in  the  hands  of  a  military  officer,  who  was  appointed  Chief 
C^ommissioner  of  Kaffraria,  and  subordinate  to  him  were  Assistant 
Commissioners,  acting  as  magistrates,  advisers,  and  arbitrators  among 
the  several  tribes.  The  reasonable  exercise  of  the  chiefs'  authority 
over  the  members  of  their  tribes  was  i)ermitted  and  supported ;  but 
all  their  acts  and  decisions  were  liable  to  review,  and  if  found  incon- 
sistent with  justice  and  humanity  were  subject  to  be  reversed  by  the 
Commissioners  placed  over  them. 

15.  In  1850  war  again  occurred,  which  was  not  brought  to  a  conclusion  until 
1853.  Governor  Sir  George  Cathcart,  at  the  termination  of  this 
war,  treated  British  Kaffraria  as  '^a  conquered  temtory  in  militaiy  occu- 
pation," arid  in  a  despatch  of  date  the  13th  September,  1853,  addressed 
to  the  Duke  of  Newcastle,  laid  down  the  following  expressed  principles 
for  regulating  its  government : — ''  That  colonists  be  restricted  to  their 
well-defined  limits  on  the  one  hand,  and  Kafirs  not  prematurely  annexed 
to  the  Colony  and  subjected  to  Colonial  laws  or  control,  but  as  recognised 
British  subjects,  under  Imperial  rule,  allowed  to  be  governed  as  to  their 
interior  discipline,  by  their  own  chiefs,  according  to  their  existing  laws, 
and  retaining  the  usages  to  which  they  have  been  accustomed,  until, 
through  intercourse  with  European  commerce  and  education,  the 
gradual  work  of  civilization  shall  remove  those  bad  practices  which  are 
most  objectionable."  The  chiefs  were  held  responsible  and  imder 
command  for  the  good  behaviour  of  their  people,  but  they  were  con- 
ceded the  right  of  ruling  them  after  their  own  manner,  according  to 
native  laws  and  customs,  and  the  Government  Commissioners  placed 
among  them  took  the  position  of  Political  Agents,  without  any  of  the 
magisterial  authority  pre\dously  held  by  them. 

16.  In  1855,  an  important  change  in  the  administration  of  justice  among 

the  natives,  was  effected  by  Governor  Sii-  George  Grey,  the  successor 
of  Sii'  George  Cathcart.  The  reasons  which  led  to  the  adoption  of  this 
change  will  be  found  fully  set  forth  in  a  despatch  dated  the  18th 
December,  1855,  addressed  by  Sir  George  Grey  to  the  Eight  Honour- 
able 'Mr.  Labouchcre,  then  Her  Majesty's  Secretary  of  State  for  the 
Colonies.  It  was  there  stated,  although  not  accurately,  that  the 
prevailing  course  of  procedure  in  British  Kaffraria  under  Kafir  law  was 
as  follows :  Accusations  and  complaints  were  brought  before  the  chief  of 
the  tribe  by  any  person  who  deemed  himself  or  the  public  to  have 
been  injured.  Such  complaint  was  then  heard  by  the  chief  and 
his  councillors,  who  imposed  a  fine  of  so  many  head  of  cattle  or  horses 
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17. 


upon  the  party  to  whom  they  attributed  guilt.  The  fine  was  levied 
by  messengers  sent  by  the  chief,  and  upon  its  beingbrought  to  the  chief  s 
kraal  the  messengers  were  first  paid  for  IcA^ing  it.  The  chief  then  took  • 
such  portion  as  he  pleased  for  himself,  distributed  a  part  among  the 
councillors  who  heard  the  case,  and  the  remaining  portion,  in  a  civil  case, 
was  handed  over  to  the  complainant,  who  shared  his  portion  among  those 
of  his  friends  who  assisted  him  in  the  prosecution.  In  all  cases  of 
murder  or  acts  of  violence  committed  on  the  person,  and  in  cases  of 
witchcraft,  the  whole  fines  imposed  and  levied  were  taken  in  the  first 
instance  by  the  chief,  although  at  his  pleasure  or  caprice  he  gave  a 
share  of  this  to  his  councillors. 

Sir  George  Grey  represented  that  it  was  impossible  for  any  people  sub-  Native  ChiefB  deri^ 

ject  to  such  a  system  to  advance  in  civilization  ;  and  fmther  referred    ^.^s 

to  the  apparent  anomaly  of  chiefs  in  a  British  possession  exercising 

independent  powers   and  jurisdiction,    and   deriving  a   considerable 

revenue  from  what  might  be  termed 'the  fines  and  fees  of  the  Courts 

of  Justice — thus   exercising   sovereignty   by  appropriating   to   their 

own  wants  what   should  have  been  a  part  of  the   public   revenue, 

and  interfering  with  the  prerogative  of  mercy  by  preventing  the  Crown 

from  remitting  fines  and  penalties  however  unjustly  they  might  be 

imposed,  and,  finally,  preventing  the  Cro^\^l  fi'om  throwing  over  the 

quiet  and  well-disposed  of  its  Kafir  subjects  the  protection  offered  by 

British  laws. 


revenr 
from  Courts  < 
Justice. 


18, 


fixed  monthly  st 
pend  in  lieu  ox  iis 
and  fees,  and  to  1 
assisted  by  Magfi 
trates. 


To  remedy  this  state  of  things,  he,  in  virtue  of  his  office  and  authority  as  Arrangement  wit 
Her  Majesty's  High  Commissioner,  offered  to  pay  the  chiefs  and  their  Chiefs  to  recei^ 
principal  coimcillors  certain  fixed  monthly  stipends,  in  lieu  of  the  fines 
and  fees  they  formerly  received,  and  in  consideration  of  their 
voluntarily  relinquishing  the  authority  conceded  to  them  by  Sir  George 
Cathcart.  The  Chief  Commissioner  of  KafEraria,  Colonel  Maclean,  it 
appears,  was  averse  to  attempting  to  carry  out  such  a  measure,  regard- 
ing it  as  likely,  sooner  or  later,  to  be  hazardous  to  the  peace  of  the 
country  ;  but  Sir  George  Grey  insisted  that  effect  should  be  given  to 
his  plans,  in  the  ultimate  success  of  which  he  had  confidence,  and 
finally,  after  some  negotiations,  the  chiefs  were  induced  one  by 
one  to  accept  his  proposals.  Under  the  arrangement  come  to, 
they  were  permitted  to  continue  to  hear  all  cases  brought 
before  them  by  their  people,  but  they  were  to  be  assisted  in 
their  deliberations  and  decisions  by  European  Magistrates,  who  were 
to  be  placed  with  them,  and  all  fines  and  fees  imposed  for  public 
offences  became  a  part  of  the  revenue  of  the  Crown  as  in  other 
countries. 


19. 


tpcan 
Mag^istrates/  an 
extension  ofExecu 
tive  and  Judicii 
machinery  to 
supervision  an 
control  of  Tribes. 


The  introduction  of  this  system  provided  the  nucleus  of  a  machinery  Appointment  < 
which  was  soon  afterwards  expanded  and  extended  for  the  supervision  5?^«>pe»»  Spedi 
and  control  of  the  several  tribes  in  British  Kaffraria.  Building  upon 
the  foimdations  found  ready  to  hand,  the  location  of  each  chief  was 
divided  into  districts  under  headmen,  and  sub-districts  under  assistant 
headmen,  who  were  paid  by  the  Crown.  These  men  were  answemble 
for  the  good  order  of  their  kraals,  for  the  detection  of  robberies,  for 
the  restoration  of  stolen  property,  the  apprehension  of  thieves,  the 
transmission  of  messages  sent  to  them,  and  generally  for  the  perform- 
ance of  all  instructions  relating  to  the  maintenance  of  tranquillity. 
They  were  immediately  responsible  to  their  own  chiefs,  but  ultimately 
to  the  European  Magistrates,  who  were  theii*  paymasters,  and  who  super- 
vised their  conduct  by  periodical  tours  of  inspection  of  the  kraals 
Tinder  their  charge.  The  Magistrates  in  the  performance  of  their  duties 
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Natives  gradually 
being  won  over  to 
British  Law ;  but 
Chiefs  and  head- 
men arbitrating  in 
civil  suits  and 
other  matters. 


Letters  patent  con- 
stituting Kafihraria 
a  separate  Depen- 
dency, and  procla- 
mations and  regu- 
lations previoujsly 
issued  continued  in 
force. 


Instructions  as  to 
Native  Dowjy 
(ikazij  cases. 


Annexation  to  Cape 
Colony  of  British 
Kaffraria,  and  sub  - 
sequently  ofTrans  - 
kei  and  Griqualand 
East. 

Natives  brought 
within  the  pale  of 
Colonial  Law. 


Mass  of  them.in  loca- 
tions on  the  Fron- 
tier still  under  their 
own  traditional 
laws  and  usages. 


were  also  required  to  exercise  as  far  as  i)ossible  a  good  influence  upon 
the  people  under  their  jurisdiction,  by  encouraging  them  to  adopt 
habits  of  industry,  to  wear  decent  clothing,  to  take  up  European 
habits  and  customs,  and  to  acquire  some  education.  In  the  adminis- 
ti-ation  of  Justice,  they  were  directed  to  give  their  decisions,  jointly 
with  the  chiefs,  ^'according  to  equity  and  good  conscience," — at  the 
commencement  deviating  from  Kafir  precedent  only  so  much  as  might 
be  necessary  to  attain  this  ;  but  keeping  in  view  that  the  law  should 
by  degrees  ultimately  merge  into  that  of  the  Cape  Colony,  so  modified 
as  to  suit  the  state  of  the  native  population. 

20.  By  these  measures,  a  considerable  portion  of  the  natives  were  gradually 
won  over  in  favour  of  British  laws  and  interests  ;  but  to  the  majority 
of  the  members  of  the  Kaffrarian  tribes  the  restraints  of  that  Law  and  of 
advancing  Civilization  continued  to  be  unacceptable,  and  notwithstand- 
ing the  presence  of  magistrates  among  them,  they  brought  their  cases 
to  their  chiefs  and  influential  headmen,  who.  from  time  to  time,  heard 
and  arbitrated  in  civil  suits  and  other  matters,  although  they  had  no 
power  to  resort  to  compulsion  in  settling  any  of  them. 

21.  In  1860,  upon  the  publication  of  the  letters  pat<3nt  constituting  British 
Kaffraria  a  separate  Dependency  of  the  Crown,  all  the  proclamations  and 
regulations  previously  issued  by  the  High  Commissioner  were  continued 
in  force  in  that  territory,  and  declared  to  be  subject  to  abrogation  and 
alteration  by  legislative  enactment  only.  The  prevailing  Kafii'  cus- 
tom of  polygamy  and  the  giving  of  cattle  for  wives  appears  to  have 
been  under  the  consideration  of  the  local  Government  about  this 
period,  and  the  Lieutenant-Governor  issued  instructions  to  the 
Special  Magistrates  to  refuse  to  entertain  in  their  Courts  any  ease  in 
which  cattle  or  other  property  was  claimed  on  account  of  a  wife  desert- 
ing her  husband,  and  to  leave  the  matter  entirely  to  the  natives  them- 
selves for  settlement,  as  it  was  not  one  of  which  a  magistrate  imder 
Her  Majesty's  Government  could  any  longer  take  any  official  cognisance. 
But  doubts  having  arisen  with  regard  to  the  legal  operation  of  such 
instructions,  the  Lieutenant-Governor  shortly  aftei-wards  entirely 
cancelled  the  same,  and  directed  the  Special  Magistrates  to  deal  with 
native  dowry  (ikazij  cases  exactly  as  they  would  have  done  if  these 
instructions  had  not  been  issued. 

22.  By  the  incorporation  of  British  KaflEi'aria  with  the  Cape  Colony, 
under  Act  No.  3  of  18G5,'  the  large  body  of  natives,  together 
with  the  European  population,  then  comprehended  within  the  limits 
of  that  Dependency,  were  brought  within  the  pale  of  Cape  Colonial 
Law,  although  no  adequate  machinery  was  provided  for  giving  effect 
to  this,  in  so  far  as  its  application  to  the  natives  was  concerned.  Sub- 
sequently, when  the  neighbouring  Territories  of  Transkei  and  Griqua- 
land East  were  annexed,  provision  was  made  by  proclamation,  in  1879, 
for  the  administration  within  these  Territories  of  the  laws  in  force  in 
the  Colony,  both  in  regard  to  criminal  and  civil  matters,  with  the 
exception  that  where  all  the  parties  in  civil  suits  and  proceedings 
were  natives  the  cases  should  be  dealt  with  according  to  native  law. 

23.  It  has,  however,  been  fully  brought  out  in  evidence  before  the  Com- 

mission, that  in  several  of  the  Frontier  districts  the  mass  of  the  inhabi- 
tants of  the  Native  Locations,  although  legally  subject  to  Colonial  law, 
have  been  only  nominally  so ;  and  to  a  very  considerable  extent  they 
are  still  actually  under  their  own  traditional  laws  and  usages,  to  which 
they  appear  to  be  attached  by  habit  and  familiiuity,  as  well  as  by 
the  fact  that  their  mode  of  procedure  is  simple  and  inexpensive. 
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24.  In  the  divisions  of  King  William's  Town  and  Queen's  Town,  more  Administration  of 
particularly,  the  Special  Magistrates  and  Superintendents  of  Natives,    ^**8tet^^a^ho- 
without    any   judicial  authority   imder   statute,   have   continued  to    nty. 
administer  customary  native  law ;  and  in  some  Locations  and  Villages 

the  Native  Ileadmen  deal  with  petty  cases  and  disputes  brought  before 
them  for  arbitmtion  and  settlement,  although  there  is  no  provision 
whatever  for  the  enforcement  of  their  decisions.  '  This  was  the  con- 
dition of  things  which  the  Commission  foimd  existing  within  the 
Colony  at  the  time  of  its  appointment. 

25.  In  the  Transkei  and  Griqualand  East,  as  well  as  in  Gcalekaland  and  in  Tran«kei,  Gnqua- 

Bomvanaland,  we  also  found  that  many  cases  are  adjudicated  according  {^U^,  *^ny^^8 

to  native  law;  while  in  Tembuland,  the  Chief  Magistrate  informed  us  adjudicated  accord 

he  has  been  entirely  guided  by  native  law  and  custom,  except  where  ^^      *  ^^     ^* 
British  subjects  are  concerned ;  and  the  Chiefs  and  Petty  Chief s  of  ^^  ^^^^  ^^^^  ^^_ 

Tembuland — under  terms  of  a  convention  made  with  them  by  the  Colonial  bu  Chiefs  giving 

Government  in  1875 — exercise  authority  according  to  native  usage  ^^^n^^to  h^ 

within  their   own  sections  (subject,    however,  to   an  appeal  to  the  certain   cases  ac- 

magistrate),    in  all   cases   except   grave   criminal   offences  such  as  J]^^.^  *^  Native 
murder,   crimes   arising   out   of    accusations   of    witchcraft,    serious 
assaults,  and  thefts  from  other  tribes. 

26.  The  first  appointed  duty  of  the  Commission  was  to  inquire  into  the  inquiry  as  to  Native 
Native  Laws  thus  administered,  as  well  as  the  Customs  which  obtain    ^^\^t^^^ 
among  the   natives    in   the   Territories.      As    regards    Kafir  laws,    acknowledged, 
some  knowledge  of  them  was  previously  available  from  the  Com- 
pendium compiled  by  the  late  Colonel  Maclean,   Chief  Commissioner 

of  British  Kaffmria,  with  the  aid  of  the  Eev.  IT.  II.  Dugmore, 
the  late  Mr.  J.  C.  Warner,  Tambookie  Agent,  Mr.  C.  Brownlee, 
Gaika  Commissioner,  Mr.  John  Ayliff,  and  others.  This  work  was 
prepared  in  185G,  for  the  guidance  and  information  of  the  Special 
Magistrates ;  and  when  submitted  to  Governor  Sir  George  Grey,  was 
printed  by  his  authority  as  a  generally  correct  exposition  of  Kafii* 
juiisprudence.  We  have  been  enabled  to  supplement  the  information 
so  obtained  with  some  additional  details  of  the  laws  and  customs  now 
existing  and  acknowledged,  as  furnished  by  witnesses  imder  exami- 
nation and  others  who  have  been  acute  observers  of  native  usages,  as 
well  as  by  Administrators  and  Magistrates  who  have  had  a  practical 
acquaintance  with  them  in  the  coui'se  of  theii-  official  duty.  The 
papers,  under  the  heads  of  Appendices  B  and  C,  attached  to  our 
Keport,  will,  in  this  respect,  be  found  specially  interesting  and  ^^^ 
instructive. 

27.  In  pursuing  our  labours,  we  have  endeavoured,  as  far  as  possible,   to  -^^-^^  ^f  pursuing 

deal  with  each  of  the  different  subjects  referred  to  us,  separately  and    enquiry. 

consecutively.     Thus,  in  the  Circular  of  Questions  it  will  be  found, 

one  class  of  questions  has  been  confined  to  matters  relating  to  Criminal 

Law  ;  another  to  Civil  Law ;  another  to  Native  Marriage  Law,  which 

incidentally  embi^ces  Polygamy  and  the  native  law  of  Succession  ;  • 

another  class  is  confined  to  questions  relating  to  Land  Tenure ;  and  the 

last  class  deals  with  Local  Self-government  in  Native  Territories.     In 

the  examination  of  witnesses  a  similar  method  has  been  adopted;  and 

to  secure  accurate  information  we  have  avoided  as  far  as  possible  mere 

loose  individual  opinions,  and  sought  the  evidence  chiefly  of  persons 

of  acknowledged  experience,  whose  statements  and  conclusions  may  be 

accepted  as  those  of  experts. 
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Cominission'sooncla- 
sion  that  it  is  inex- 
pedient wholly  to 
supersede  Native 
^TKtem  by  Colonial 
Law  in  itsentirety ; 
aiid  Special  Penal 
Code  and  Regida- 
tions  suggested. 


28.  The  result  of  the  enquiries  so  prosecuted,  and  the  bulk  of  the  testi- 
mony received  by  the  Commission,  will  be  found  cleariy  to  demonstrate 
that  many  of  the  existing  Kafir  laws  and  customs  are  so  interwoven 
with  the  social  conditions  and  ordinary  institutions  of  the  native  popu- 
lation, especially  in  the  recently-annexed  Territories,  that  any  premature 
or  violent  attempt  to  break  them  down  or  sweep  them  away  would  be 
mischievous  and  dangerous  in  the  highest  degree,  besides,  as  experi- 
ence has  shown,  defeating  the  object  in  new.  We  consider  it 
would,  therefore,  be  most  inexpedient  wholly  to  supersede  the  native 
system  by  the  application  of  Colonial  Law  in  its  entirety  ;  and  we  have 
(firected  our  attention  to  the  subject  of  suggesting  and  drafting  a  special 
Code  and  Kegulations  which,  for  the  present,  would  leave  such 
of  their  customary  laws  as  are  not  opposed  to  the  universal  principles 
of  morality  ajid  humanity,  substantially  unaltered,  and  at  the  same 
time  secure  an  uniform  and  equitable  administration  of  justice  in 
accordance  with  civilized  usage  and  practice. 


NATIVE  TEEEITOEIES  PENAL  CODE. 


AnnexureNo.  I. 

Evidence  as  to  neces- 
sity for  Crinunal 
Code ;  and  concur- 
rence of  opinion  of 
Chief  Magistrates 
as  to  the  suitable- 
ness of  the  Draft 
Code  to  the  require  - 
ments  of  the  Terri- 
tories. 


Source    of    existing: 
Native  Law. 


29.  Although  the  instruction  to  the  Commission  to  suggest  a  Criminal  Code 

seemed  to  imply  the  want  of  it,  we  thought  it  our  duty  to  ascertain 
whether  there  was  a  necessity  for  such  a  Code  before  we  proceeded 
to  frame  the  draft,  which  we  have  now  the  honour  to  submit.     (  Vide 

Annexure  No.  I.) 

« 

30.  On  reference  to  the  evidence,  it  will  be  found  that  there  is  a  general 
concurrence  of  opinion  in  favour  of  a  Criminal  Code  for  the  Native 
Territories.  The  three  Chief  Magistrates,  while  differing  as  to  what 
should  be  the  basis  of  it,  agree  in  recommending  the  framing  of  some 
code.  This  is  likewise  the  opinion  of  Sir  Theophilus  Shepstone,  of 
most  of  the  Eesident  Magistrates,  of  the  Eight  Keverend  the  Bishop  of 
St.  John's,  and  of  most  Missionaries,  who  were  examined ;  and  although 
fears  were  entertained  by  a  few  that  unless  the  laws  of  growth  were 
allowed  to  operate  so  as  gradually  to  extinguish  native  law,  and  that 
by  defining  such  law  there  would  be  danger  of  its  being  perpetuated, 
these  fears  apply  only  to  a  civil  code,  and  scarcely  a  witness  condemns 
the  establishment  of  a  criminal  code.  It  is  also  a  source  of  satisfaction 
to  the  Commission  to  know  that  the  Chief  Magistrates  of  Transkei,  of 
Tembuland,  and  of  Griqualand  East,  to  whom  copies  of  the  Draft  Code 
have  been  submitted  for  report,  concur  in  commending  its  penal  provi- 
sions as  well  adapted  for  the  requirements  of  these  Native  Territories,  and 

.  calculated  to  be  of  the  greatest  assistance  to  the  Officers  of  the  Govern- 
ment serving  therein. 

31.  In  considering  the  system  of  existing  Native  Law,  we  have  had  at  the 
outset  to  enquire  into  its  derivation  and  source.  It  appears  that  although 
the  Chiefs  have  at  times  exercised  despotic  power  to  such  an  extent  as 
to  induce  some  witnesses  to  come  to  the  conclusion  that  the  will  of  the 
Chief  is  law  to  his  tribe,  tne  power  of  making  law  does  not  in  reality 
vest  absolutely  in  the  Cliief.  The  Chief  himself  is  subject  to 
the  laws  in  force  when  he  assumed  his  chieftainship ;  and 
so  conservative  are  the  natives  of  their  laws  that,  in  all  his 
great  experience  the  Honourable  Mr.  Brownlee  knows  only  of  one 
instance  in  which  even  an  attempt  was  made  to  change  a  native  law. 
That  attempt  was  by  Kreli,  who  directed  that  in  the  case  of  the 
death  of  a  spouse,  no  dowry  cattle  should  be  recoverable.     Again  Mr. 
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Orpen  says  that  the  laws  of  the  Kafirs  are  not  usually  made  by  the 
Chief  and  his  councillors  without  reference  to  the  people  ;  that  the 
laws  have  all  grown  up  among  the  people,  and  are  only  administered 
by  the  Chief ;  that  with  the  exception  of  the  prohibition  of  circum- 
cision and  of  the  sale  of  brandy  by  Mu.shesh,  he  hardly  knows  of  any 
law  proclaimed  by  the  Chief;  that  Mo^hcsh,  after  long  council  mth 
the  tribe,  also  published  a  law  prohibiting  witchcraft ;  and  that  of  these 
three  laws  altered  by  Moshesh,  only  the  one  prohibiting  witchcraft  held  its 
ground ;  the  other  two,  his  individual  commands,  were  failures.  From 
this  it  will  be  seen  that  the  natives  have  not  been  subject  to  the 
capricious  laws  made  by  a  Chief,  but  to  laws  emanating  from  the 
national  will,  which  laws  have  been  administered  by  the  Chief.  In 
future  legislation  it  would  be  well,  therefore,  so  far  as  possible,  to 
give  effect  to  those  native  laws,  which,  while  they  do  not  conflict  with 
natural  justice,  are  capable  of  being  administered  with  benefit  to  all 
the  inhabitants  in  the  NativQ  Territories.  If  the  Chief  who  attempted 
a  change  did  so  without  consulting  his  councillors,  and  without 
allowing  the  proposed  change  to  be  publicly  and  thoroughly  canvassed 
before  it  was  adopted,  the  probability  would  be  that,  if  the  law  were 
at  [all  objectionable,  the  disaffected  would  withdi*aw  their  allegiance 
from  the  Chief  and  ti-ansfer  it  to  another ;  and  this,  although  such 
transference  is  a  serious  offence  from  a  native  point,  of  view.  The 
inference  we  may  draw  from  the  whole  evidence  upon  the  subject  is, 
that  although  natives  have  nothing  con^esponding  to  a  representative 
form  of  government,  their  existing  laws  embody  the  national  will,  and 
that  no  Chief  would  attempt  to  alter  a  law  without  taking  the  opinion 
of  his  councillors,  or  rcfeiTing  the  change  to  the  people. 

32.  Upoij  the  question,  what  should  be  the  basis  of  the  proposed  Criminal  g^^.^  ^^  proposed 

Code,  there  is,  apparently,  a  great  diversity  of  opinion.  Thus,  for  instance,  Code, 
the  Honourable  Mr.  Brownlee  thinks  that  its  basis  should  be  colonial 
law  with  modifications ;  Captain  IJly  th  would  frame  it  almost  entirely  upon 
colonial  law,  adding  special  provisions  for  the  spoor  law  and  witchcraft ; 
while  Major  Elliot  thinks  it  should  be  based  upon  native  law.  But, 
upon  examining  the  evidence  of  these  and  other  witnesses,  it  will  be 
found  that  the  native  criminal  laws,  in  so  far  as  effect  can  be  given 
to  them,  can  be  defined  by  definitions  from  the  colonial  law.  We 
have  thought  that  in  legislating  for  natives  we  should  not  innovate 
unless  innovation  was  a  necessity ;  that,  without  such  necessity,  to 
sweep  away  ancient  native  usages  would  be  to  deprive  the  law  of  the 
strong  support  which  sympathy  \^ath  national  feeling  always  creates. 
^e  were  prepared  to  recognise  the  important  sanction  which  long 
prescriptipn  and  national  feeling  give  to  all  laws,  and  felt  that  even  if 
native  criminal  law  be  built  upon  what  majj  perhaps,  appear  to  be 
only  national  prejudice,  such  existing  prejudice  should  not  be  dis- 
regarded, unless  its  recognition  clearly  perpetuated  evils  which  could 
not  be  tolerated.  If,  therefore,  we  had  discovered  among  the  natives 
a  complete  system  of  Criminal  Law,  we  should  not  have  hesitated  to 
adopt  it. 

33.  The  result  of  our  inquiries  has,  however,  been  the  discoyeiy  that  there  is  PecuUar  features  of 

no  system  of  Criminal  Law  known  to  the  natives  inhabiting  these  Ten-i-  Native  Law  re- 
tories  which  we  •  can  adopt  in  its  entirety,  and  give  shape  to  in  a  'mi  remedied' ''"'^ 
codified  form.  Native  law,  it  is  true,  recognises  some  (Hstinction 
between  crimes,  and  those  ^\Tongs  which  give  rise  only  to  civil 
remedies.  But  this  distinction  is  built  upon  the  theory  that  all 
the  members  of  the  tribe  belong  to,  and  give  strength  to,  the  Chief. 
Any  injury  to  the  person  of  any  member  of  a  tribe,  whether  male  or 
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iuries  to  propcity, 
ind  thefts. 


)re  complete  sys- 
kcm  wanted. 


female,  is  therefore  looked  upon  as  an  injury  to  the  Chief,  to  whom, 
and  to  whom  alone,  reparation  is  due.  So-called  "blood  eases" 
come  under  the  special  jurisdiction  of  the  Chief,  and  no  reparation  in 
damages  can  be  claimed  by  the  person  or  family  injured  through 
Aaolence  or  wrong  to  the  person.  The  Chief  not  only  throws  his  shield 
over  the  person  of  every  member  of  his  tribe,  but  an  injury  to  the 
person  of  anyone  is  a  wrong  to  the  Chief,  through  the  "  Chiefs  man." 
Ilence  it  is  that  all  cases  of  killing  are  dealt  with  in  the  Chiefs  court, 
and  that  compensation  can  by  him,  and  by  him  only,  be  exacted  in 
such  cases.  No  member  of  the  injured  man's  family  can  claim  any 
benefit  out  of  the  blood  of  the  Chiefs  man.  As  the  Chief  is  alone 
wronged,  he  alone  receives  the  fine  or  blood-money.  Again,  in  cases 
of  serious  assaults,  the  same  principle  applies.  No  compensation  can 
be  claimed  by  the  person  injured,  but  a  fine  is  levied,  which  goes  to 
the  Chief.  The  Chief  may,  and  sometimes  does,  give  a  portion  of  the 
fine  to  the  person  injured ;  but  this  is  a  gift  by  him,  and  not  compen- 
sation claimable  of  right  by  the  injured  man. 

34.  Injuries  to  property,  on  the  other  hand,  by  Kafir  law  generally,  only 

give  rise  to  claims  to  compensation  by  the  owner  of  that  property. 
It  is  true  that  there  is  evidence  to  shew  that  where  a  man  is  found  in 
the  act  of  stealing  by  night,  he  may,  in  some  circumstances  be  killed 
with  impunity ;  but  this  is  an  exception,  and  a  concession  to  the 
infii-mity  of  human  natiu-e,  for  the  protection  of  property.  It  is  also 
true  that  the  thief  or  malicious  injurer  of  property  is  usually  mulcted 
in  damages,  far  in  excess  of  the  value  of  the  stolen  or  injured 
property,  but  such  damages  are  awarded  to  the  owner,  who  gives  a 
portion  to  the  imisila  or  sheriff.  Fraudulent  misappropriation  of 
property  being  looked  upon  as  only  giving  rise  to  a  civil  remedy,  the 
parties  can,  as  a  natural  consequence,  by  mutual  arrangement,  in 
eveiy  case  settle  what  would,  according  to  our  law,  be  serious  ciimes. 
Indeed  theft  may  be  said  to  be  unknown  to  Kafir  law  as  a  crime  or 
offence  against  the  members  of  the  same  community,  and  so  is  the 
compounding  of  it ;  although  theft  between  tribe  and  tribe  often 
became  the  cause  of  war,  and  wholesale  theft  was  the  equivalent  of 
the  declaration  of  war.  Such  a  system  of  criminal  law  can  not,  as  a 
whole,  be  perj)etuated,  and  therefore  without  mentioning  other  defects, 
we  are  forced  to  look  elsewhere  for  a  more  complete  system. 

35.  Such  other  system  is  not  found  in  the  law  which  may  be  said  to  have 

superseded,  or  as  some  say,  has  been  built  upon  the  native  law. 
We  find  no  unifomiity  in  the  criminal  law  or  procedure,  which 
until  lately  has  been  administered  beyond  the  Kei.  Some  Magistrates 
infoim  us  that  they  administer  the  Kafir' law;  others  that  they 
administer  the  Colonial  law  ;  some  that  they  apply  the  Kafir  mode  of 
procedure  by  calling  to  their  aid  assessors,  and  allowing  the  exami- 
nation of  prisoners  :  others  that  they  adopt  our  Colonial  mode  of  pro- 
cedure ;  some  that  they  apply  Kafir  law  and  procedure  in  some  cases, 
and  the  Colonial  law  and  its  procedure  in  others.  All  are  agreed 
that  a  Criminal  Code  is  desirable  in  order  to  give  certainty  to  the  law 
that  they  are  called  upon  to  administer,  and  to  enable  those  subject  to 
the  laws  to  know  them.  And  this  knowledge  can  best  be  secured  by 
means  of  a  code  translated  into  the  Kafir  language,  which,  even  if  not 
read  by  the  vast  majority  of  natives,  will  in  substance  be  learnt  by  them 
from  missionaries,  educated  natives,  and  others,  who,  from  the  code  itself, 
will  be  able  to  acquire  a  knowledge  of  law  at  present  unattainable. 
Added  to  this,  the  laws  administered  in  Tembuland  and  Gcaleka- 
land  have,  until  recently,  had  no  legislative  sanction  or  authority. 
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36.  For  the  reasons  already  given,  it  wonld  be  unwise  to  sanction  or  codify  ^  "*?f  "^^?.  ^  ^' 

.#  ••11  *  1  *  i*i*  'ai  *  p  i*  culy   plative    Un- 

native  criminal  law  or  practice  Avliicli  is  neither  uniiorm  nor  certain;    miuai  Law  or 
and  if  it  be  said  that  the  Colonial  laws  might,  without  codification,  be    i*ractice. 
adopted,  we  must  bear  in  mind  what  these  are,  by  whom  they  are  to 
be  administered,  and  the  population  to  which  they  are  to  apply. 

37.  The  criminal  law  of  the  Cape  Colony,   though  based  upon  the  sound  Ciiminai  Law  of  the 

•    1  i»Ai-T>  -rvi.11  1?  £  i?xu         Colony  unsuitable 

principles  oi  the  Koman-Dutch  law,  and  tree  trom  many  oi  the  in  gome  respects, 
technicalities,  which,  until  recently,  disfigured  the  administration  of 
criminal  justice  in  England,  is  not,  in  itself,  in  a  form  which  can 
commend  itself  either  as  certain  or  satisfactory.  It  is  not  codified. 
To  find  it,  we  have  sometimes  to  refer  to  Koman-Dutch  law  stated  in 
C'ommentaries,  some  in  Dutch,  the  best  in  Latin,  and  only  a  few 
translated  into  English;  at  other  times  to  Statutes,  which  though 
mostly  in  English,  are  scattered  through  many  volumes.  There 
is  no  one  Commentary  in  any  language  which  pretends  to  deal  w4th 
all  the  common  law  and  statutory  offences  known  to  our  law.  Again, 
there  are  many  punishments  known  to  the  Koman-Dutch  law  which 
are  too  cruel  to  be  enforced.  The  maximum  of  punishments  is  seldom 
stated,  and  a  discretion  both  as  to  the  nature  and  amount  of  punish- 
ment is  given  to  the  Judge,  which  invites  nothing  like  uniformity  in 
sentences  bv  different  Judges.  Some  offences  known  to  our  law  are 
also  inapplicable  to  the  I^ative  Ten-itoiic^s ;  w^hile,  again,  no  provision 
is  made  in  it  for  dealing  with  witchcraft  and  the  serious  injuries 
arising  from  its  imputation  or  fi'om  its  practice,  which  prevails  in  the 
Territories.  Our  law  of  procedure  in  the  trial  of  criminals  also  offends 
the  native  conception  of  justice,  by  failing  to  exhaust  every  source  of 
information,  including  the  examination  of  the  accused  and  other  persons 
who  are  able  to  throw  light  upon  the  subject  under  investigation. 

38.  The  adoption  ofi^the  Colonial  criminal  law  in  its  entirety  would  per-  Draft  Penal  Code 
petuate  these  evils,  and  it  is  chiefly  to  avoid  them  that  we  have  ^rinSpies^of^oTio- 
suggested  a  Penal  Code,  which  while  it  adopts  the  general  principles  niai,  and  retains 
of  the  existing  Colonial  law  endeavours  to  remedy  its  defects,  and  N^TtTve  LS^'^m! 
retains  some  laws  and  principles  of  procedure  dear  to  natives,  and  mending  them- 
which  commend  themselves  to  us  as  proper  for  those  Territories.  the  Teiritoi^s^  ^^ 

39.  In  the  work  of  codification  -wo  have  been  especially  aided  by  the  Indian  j^g  ^^^1^  ^f  ^^q^^. 
Penal  Code,  due  to  the  Commission  over  which  Lord  Macaulay  pre-    cation. 

sided  nea]*ly  fifty  years  ago,  and  by  the  draft  Criminal  Code  (Indictable 
Offences  Bill),  framed  by  Sir  J.  Fitzjames  Stephen  and  amended  in 
committee  of  the  House  of  Commons  in  1879.  It  is  true  that  the  best 
codes  extant  furnish  matter  for  just  criticisms,  and  the  most  copious  and 
precise  language  supplies  only  an  imperfect  machinery  to  the  legis- 
lature ;  but  aided  by  definitions  of  offences  found  in  these  codes,  and 
in  our  common  and  statute  law,  we  trust  that  the  best  expression  has 
been  given  to  what  should  be  the  recognised  offences  and  punishments 
beyond  the  Kei. 

40.  We  have  followed  the  Indian  Code  in  one  of  its  most  striking  features  Definitions  and  iUu8- 

by  introducing  the  use  of  illustrations  to  facilitate  the  understanding  ^'^"^^f "^^^^  ^^h 
of  the  law.  In  that  code,  each  definition  of  an  offence  is  followed  by  Native  Law. 
a  collection  of  cases  which  illustrates  the  intention  of  the  legislatui-e. 
The  reason  for  their  introduction  by  the  Indian  Law  Commission  was 
to  prevent  coui'ts  from  usurping  the  power  of  making  law  by  con- 
struing it.  Constructions,  as  stated  in  their  report,  should  therefore 
'^  come  fi*om  the  legislature  and  not  from  the  judge.  The  definitions 
and  enacting  clauses  must,  however,  be  understood  to  contain  the 

c2 
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whole  law.     The  illustratioiis  make  nothing  law  which  would  not  be 

law  without  them.     Thev  only  shew  the  law  in  full  action  and  what 

*■'        *■ 

its  effects  will  be  on  the  events  of  common  life."  A  brief  statement 
of  Native  Law  in  regard  to  offences  has  also  been  introduced  as  notes 
to  several  of  the  chapters  and  sections  of  the  Code,  not  for  enactment, 
but  for  purposes  of  comparison. 

Suggested  mode  of  41.  Thus  the  Codo  wiU  be  at  once  a  statute  book  and  a  collection  of  cases  ; 
vfew'torectify de-  ^^t  to  remedy  any  possible  defect  of  codification  and  illustration  we 

fects  or  omissioaa-  would   suggest  that   the  Judicial  Officers  administering  the   code  in 

the  Native  Territories  be  required  to  report  from  time  to  time  to  the 
Government  all  cases  particularly  illustrating  its  defects  or  omissions, 
with  a  view  to  rectifying  such  by  futui'e  legislation.  The  cases 
thus  reported  might,  with  advantage,  be  referred  to  some  future  Com- 
mission, which  could  then  supplement  the  work  we  have  now  begun  ; 
and  in  this  manner  laws  adapted  to  the  Territories  will  be  the  almost 
sure  consequence.  We  would  also  suggest  that  in  the  event  of  any 
cases  arising  in  respect  of  which  there  is  no  provision  made  in  the 
Code,  the  Judicial  Officers  should  be  instructed  and  authorised  to 
decide  such  cases  in  the  manner  they  coEsidei  most  consistent  with 
the  principles  of  justice,  equity,  and  good  conscience. 

Treaty    obHgations      42.  In  Scction  Thrcc  of  the  Code,  we  have  endeavoured  to  give  effect  to  treaty 
Sbes^^^^^^^^^  obligations, and  among  them  may  be  the  treaty  entered  into  by  His  Excel- 

lency Sir  Peregrine  Maitland,  as  Governor  of  the  Colony,  with  the 
late  Pondo  Chief  Faku,  on  the  23rd  of  NoA'ember,  1844,  by  which 
we  are  bound  to  try  and  punish  refugee  native  thieves,  who  have 
escaped  from  Pondoland,  after  committing  crimes  there.  According 
to  well  recognized  principles  of  international  law,  such  criminals 
should  be  handed  over  for  trial  and  punishment  to  the  tribunal 
of  the  country  where  the  crime  was  committed;  but  distrusting 
as  our  Qovernmnent  did  the  fairness  of  such  trials,  we  should 
not,  if  wo  deny  reciprocity,  hesitate  by  a  legislative  act  to  vest  in  our 
Courts  the  power  to  deal  with  such  refugee  criminals,  in  terms  of  the 
treaty.  Without  such  legislation,  it  may  be  that  British  Courts  can- 
not give  effect  to  a  treaty  which  imports  a  principle  opp  osed  to  that 
which  prevails. 

Theft  88  a  crimen     43.  By  Scction  Four,  in  treating  theft  as  a  crimen  continuum^  we  give  effect 
eontmmm.  ^^  ^  principle kuowu  to  the  Koman-Dutch  Law ;  although  English  Courts 

have  refused  to  treat  the  thief  as  continuing  the  theft  at  whatever  spot  he 
takes  the  property  to. 

Compounding  of      44.  Kefcronce  has  been  made,   in  Section  Six,  to  covenants  with  certain 
Co ve'^nt^^^  Chiefs,    by  which   the  native   thief  who  has  stolen  from  a  native 

Tembu  Chiefs  and  may  compouud  the  theft  with  the  owner  by  a  mutual  reference  of  the 

Headmen.  matter  to  the  Chief.     The  covenants  more   especially  present  to  our 

minds  in  drafting  this  section  will  be  found  at  page  426  of  the  Minutes 
of  Evidence,  and  arc  part  of  the  conditions  upon  which  the  Tembus 
consented  to  be  taken  over  by  the  Colonial  Government  and  become 
British  subjects.  Fifteen  Chiefs,  headed  by  Gangjlizwe,  were,  by 
those  conditions,  recognised  as  Chiefs,  each  receiving  a  salary  from 
Government ;  and  the  fifth  condition  stipulates  that  these  Chiefs  are 
''  to  exercise  authority  and  settle  law  suits  (except  cases  of  mui*der, 
^^  crimes  arising  out  of  witchcraft,  serious  assaults,  and  thefts  from 
^^  other  tribes  and  from  the  Colony)  within  their  own  sections,  subject 
^^  to  rights  of  appeal  to  the  Magistrate."  These  conditions  were  entered 
into  in  1875,  and  the  construction  given  to  them  by  Mr.  Brownlee  is  that 
while  the  Chiefs  mentioned  had  authority  under  that  condition  to  settle 
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cases  of  a  certain  class,  they  were  to  undcystand  that  the  Magistrates, 
while  possessing  the  right  to  decide  upon  these  eases  when  brought  before 
them  by  way  of  appeal,  had  not  been  divested  of  the  authority  to 
try  them  also  as  a  court  of  first  instance,  and  that  while  the  people  had 
perfect  freedom  to  proceed  with  their  cases  to  the  Chief,  they  had  equal 
freedom,  if  they  preferred  it,  to  take  them  direct  to  the  Magistrate.  This 
was  the  construction  by  Mr.  Brownlee,  as  Secretary  for  Native  Affairs,  in 
an  official  communication  by  him  to  Major  Elliot,  the  Chief  Magistrate 
of  Tembuland,  and  inasmuch  as  Mr.  Brownlee  acted  for  the  Government 
in  assenting  to  the  conditions,  his  construction  of  them  cames  weight 
with  it.  This  construction  is  also  adopted  by  Major  Elliot,  who  says  : 
"  My  construction  of  the  5th  section  is  that  the  people  involved  in 
"  any  suit  have  free  right  either  to  take  the  eases  to  their  Magistrate 
"  as  a  court  of  first  instance,  or  to  the  Chief."  This  is  the  construc- 
tion which  has  ever  since  187G  been  acted  upon  by  the  Government. 

45.  A  majority  of  the  Commission  consider  that  it  would  be  unwise,  at  the  Unwise  to  nego\ 
present  time,  to  negotiate  with  the  Chiefs  for  a  siuTcnder  of  their  ^l^ndCT^of  t 
rights.  They  are  of  opinion  that  such  an  attempt  would  have  the  rij^hts  at  pw 
effect  of  making  them  attach  an  undue  value  to  these  rights,  while  ^^®* 
even  if  some  of  them  accepted  the  terms  offered,  the  probability  is 
that,  as  in  former  instances,  they  would  continue  to  exercise  the 
powers  supposed  to  be  resigned.  All  the  officers  administering  affairs 
in  Tembuland,  and  who  are  brought  into  daily  contact  with 
chiefs  and  people,  are  of  opinion  that  this  exercise  of  authority 
by  the  chiefs  is  working  fairly  well,  and  that  the  powers  they  now 
exercise  should  be  continued.  At  the  same  time  they  state  that 
their  own  work  is  fast  increasing ;  and  it  is  evident  that  without  any 
direct  interference  on  our  part  the  people  are  becoming  more  and 
more  in  the  habit  of  bringing  their  cases  to  the  Magistrates.  So 
good  an  account  may  well  justify  our  letting  the  difficulty  work  itself 
out  in  its  own  natiu'al  course.  There  is  an  appeal  to  the  Magistrates 
from  the  decisions  of  the  Chiefs  in  every  case,  and  the  people  frequently 
avail  themselves  of  this  right.  The  case  is  then  re-heard  in  full, 
which  practically  reduces  a  Chief's  position  to  that  of  an  arbitrator. 
Their  work  is  chiefly  in  hearing  civil  cases.  Criminal  cases,  with  the 
exception  of  theft  by  members  of  one  tribe  from  each  other,  are 
referred  to  the  Magistrate.  Thefts  of  this  nature  are  regarded  by 
natives  as  wi*ongs  against  the  individual,  and  not  against  the  State  ; 
while  thefts  from  other  tribes  are  treated  more  seriously.  The 
majority  of  the  Commission  see  no  difficulty  in  recognising  this 
distinction.  An  occasional  theft  of  a  sheep  or  a  goat  by  one  native 
from  a  fellow-native  of  his  tribe  will  no  doubt  be  compounded  for, 
with  or  without  reference  to  a  Chief;  but  while  all  thefts  from 
other  tribes  and  from  Europeans  are  in  the  hands  of  the  Magistrates, 
all  practical  purposes  of  administration  will  be  sufficiently  well 
served  for  the  present. 

46.  The  Penal  Code  is  intended  to  apply  to  all  persons  found  within  the  Terri-  Code  applying  i 
tories  without  distinction  of  class  and  colour.    Some  of  the  offences,  such    ^^^^^f  ^ 
as  those  that  deal  with  witchcraft,  are  imported  into  the  Code  solely  with    colour. 
the  view  of  suppressing  the  native  witch-doctor  ;  and  it  may,   there- 
fore, be  said  that  here,  at  least,  we  are  legislating  for  a  class.  It  might.  Exceptions  in  < 
however,  with  equal  force,  be  argued  that  if  thieves  are  found  only    S^tora!     ^ 
among  natives,  laws  punishing  thefts  would  be  class  legislation.    The 
only  law  which  seems  to  partake  of  what  is  generally  understood  by 
' '  class  legislation ' '  is  that  which  creates  communal  responsibility  in  cases 
where  spoors  of  lost  cattle  are  traced  to  native  kraals  or  communities. 
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This  law,  however,  coinineiKls  itself  to  the  habits  and  modes  of  native 
life  in  the  Territories,  and  ncarlv  everv  witness  examined  favours  its 
adoption  there.  Some  witnesses  are  not  opposed  to  its  application  even 
to  Europeans  resident  on  mission  stations.  But  as  European  habits  of 
life  are  such  that  they  are  ignorant  of  the  acts  of  their  near  neighbours 
and  have  not  the  same  facilities  for  information  as  are  afforded  to 
natives  by  their  mode  of  life,  we  have  limited  the  operation  of  this  law 
to  native  kraals  and  locations  where  the  system  has  been  and  continues 
in  active  operation.  The  effect  of  it  is,  and  will  be,  to  make  every  native 
living  in  his  tribal  state  a  detective,  and  thus  an  inexpensive  substitute  for 
a  police  force  vnll  be  continued  throughout  the  Territories.  If  legislation 
in  this  direction  be  of  a  doubtful  character,  it  is  at  least  supported  by 
its  recognition  by  the  Colonial  Legislature  in  the  18th  Section  of  Act 
16  of  1864.  That  section  provides  that  no  suit,  criminal  or  civil, 
could  by  any  native  resident  in  a  native  location  be  -  brought  for  any 
cattle  of  such  native  which,  by  order  of  the  superintendent  of 
the  location,  acting  in  conformity  with  the  regulations  and  local 
customs  of  such  location,  as  sanctioned  by  the  Governor,  had  been 
taken  and  applied  to  make  compensation  for  stolen  cattle  traced  into 
the  kriaal  or  distinct  community  to  which  such  native  belonged. 

47.  Under  Kafir  law  there  is  liability  for  stolen  property  of  any  description 
which  may  be  traced  to  a  tribe,  but  the  Commission  considers  it 
ad\dsable  that,  under  the  provisions  of  the  Code  liability  should  be 
limited  to  spoors  of  stock  only. 

48.  The  Punishment  of  Death  has  been  retained  in  the  case  of  murder 

and  treason  ;  but  a  discretion  is  vested  in  the  Governor,  for  the  time 
being,  to  commute  the  pimishment  into  imprisonment  for  life.  We 
think  transportation  for  life  might  also  be  an  alternative  in  cases  of 
mui-der.  Natives  regard  transportation  with  peculiar  fears ;  and  it  is 
the  terror  which  the  punishment  inspii-es  that  chiefly  deters  from 
crime.  The  dread  of  the  death -penalty  is  comparatively  nothing  in 
proportion  to  the  fear  caused  by  transportation,  and  this  fear  opemtes 
chiefly  upon  those  whom  we  wish  to  deter  by  example.  The 
difficulty,  however,  in  awarding  this  punishment  arises  from  the 
fact  that  we  have  no  penal  settlements.  This,  to  some  extent,  can 
be  met  by  transporting  the  convict  to  the  breakwater  works  of  the 
Colony.  When  we  consider  that  amongst  Kaffirs  murder  is  a 
fineable  offence,  this  departure  from  a  principle  recognized  by  law 
cannot  be  censured.  The  departure  is  not  prompted  by  objections 
to  capital  punishment  as  being  inapplicable  upon  other  groimds. 

49.  Flogging,  except  where  aggravation  exists,  has  been  retained  only  in 

cases  of  unnatural  offences  and  indecencies  accompanied  with  violence, 
and  in  cases  of  repeated  convictions  for  cattle  thefts. 

50.  We  have  throughout  the  Code  endeavoured  to  give  effect  to  the  Kaffir 

mode  of  punishment  by  fine,  which  is  a  peculiarly  appropriate  punish- 
ment for  all  offenders  prompted  to  crime  by  cupidity,  for  it  operates 
directly  on  the  very  feeling  which  impels  men  to  commit  such  crimes. 
The  minimum  pimishment  has,  in  eveiy  case,  been  left  to  the  discre- 
tion of  the  judge;  while  the  maximum  has  been  fixed  in  all  cases  but 
fines.  No  general  rule  for  the  limiting  of  a  fine  has  been  adopted. 
The  authors  of  the  Bill  of  Eights  could  devise  no  other  sound  one 
than  that  excessive  fines  should  not  be  imposed,  and  this  rule  has 
been  imported  into  the  constitution  of  the  United  States  of  America. 
It  is  a  rule  which  may  create  hardship,  but  it  is  better  to  invest  the 
judge  with  discretionary  power,  limited  only  by  a  prohibition  not  to 
be  excessive,  than  to  create  the  greater  evil  of  endeavouring  to 
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measure  punishment  according  to  the  nature  of  the  offence  without 
reference  to  the  character  and  means  of  the  criminal. 

51.  The  jurisdiction  of  Magistrates  being  limited,  their  power  of  fine  is 
also  limited.  When  the  fine  is  impaid,  except  where  otherwise  pro- 
vided by  law,  the  Court  has  the  power  forthwith  to  imprison,  w4th  or 
without  hai'd  labour,  for  a  term  not  to  exceed  one  year.  During  that 
time,  or  during  the  imprisonment,  the  offender  may  be  released  by 
payment;  but  where  he  has  the  means  of  payment,  w^e  provide  that  he 
cannot  avoid  it,  and  we  allow  a  levy  of  the  fine.  The  imprisonment 
already  suffered  cannot  be  considered  as  unjust,  seeing  that  it  is  the 
duty  of  every  one  who  can  pay,  to  pay  at  once.  If,  in  addition  to 
imprisonment,  fine  be  awarded  and  not  paid,  the  Court  may  award 
imprisonment  in  default  of  non-payment ;  but  in  such  cases  the  im- 
prisonment shall  not  exceed  one-fourth  of  the  maximum  term  of  im- 
prisonment possible  for  the  offence.  This  is  adopted  from  the  Indian 
Code.  The  English  law  which  allowed  no  civil  claim  for  damages 
where  the  injury  was  caused  by  what  is  known  to  that  law  as  a  felony, 
we  think  indefensible ;  for  the  greater  the  harm,  the  stronger  the 
claim  to  compensation.     Eeparation  should  not  be  denied  to  any  per-  Rcpuratimi  and  com- 


son  injured  by  an  offence ;  and  to  facilitate  this  we  have  provided  that    j^rj^*^ '" 


for  in- 


at  the  criminal  trial,  compensation  may  be  recovered  by  the  owner  in 
every  case.  K'ative  law  does  not  admit  of  this.  It  says:  ^^No  man 
can  eat  his  own  blood,"  and,  therefore,  for  an  injury  to.  the  person,  the 
injured  man  can  claim  no  compensation.  But  we  think  that  in  this 
respect  the  natives  will  readily  accept  a  change. 

52.  This  principle  has  been  acted  upon  in  India,  and,  in  the  case  of  stock  Principle  of  repara- 
thefts,  by  our  Colonial  legislature  in  Act  IG  of  1864,  which  in  one    imiiranfbyCoio^ 
respect  goes  further  by  allowing  reparation  to  be  made  upon  commit-    '"^^^  ^^• 
ment  for  trial. 

53.  In  dealing  with  the  various  subjects  necessarily  falling  within  thecode?  Arrangement  of  sub- 
we  have  given  one  chapter  to  preliminary  matter,  another  to  punish-  i^ru  in  the  Code, 
ments,  a  tliird  to  the  declarations  of  the  principles  understood  to  be 

applicable  to  all  acts,  and  the  further  chapters  to  the  definition  and 
treatment  of  crimes.  In  this  we  have  followed  a  course  w^hich  has 
commended  itself  to  the  fi-amers  of  the  Indian  and  Imperial  Codes. 
By  abolishing  the  distinction  between  accessories  before  the  fact  and 
principals,  we  have,  in  departing  from  technical  distinctions  known  ,to 
the  Eoman-Dutch  and  English  common  law,  given  effect  to  the  sound 
recommendations  by  criminal  juiists    embodied  in  the  Imperial  draft. 

54.  In  treating  of  crimes,  we  have  followed  the  order  found  in  the  best  or ler  of  Onmes. 

commentaries  on  the  Roman-Dutch  law,  with  this  exception  that  crimes 
against  religion  do  not  in  the  Code  precede  all  other  crimes. 

55.  Opinions  upon  matters  of  religion,  however  erroneous,  are  not  recog- intfrestH  of  religion, 
nized  as  crimes  ;  and  we  think  that  the  interests  of  religion  are  best 

presented  by  punishing  only  those  who  disturb  public  worship. 

56.  In  dealing  with  bigamy,  provision  has  been  made  to  exclude  from  the  Biiramy. 

operation  of  the  law  native  polygamous  unions. 

57.  In  dealing  with  breaches  of  contract  of  sernce,  we  have  not  adopted  i^rearVf  contract  of 
the  penal  sections  of  the  Master  and  Servant's  Act.     The  majority  of    '*^^^^^^' 

the  Commission  consider  them  inapplicable,  and  that  the  simple  pro- 
visions of  the  Codqi  are  sufficient  to  meet  the  circumstances  of  the 
Territories. 

58.  We  have  found  it  necessarv  to  impose  heavv  penalties  upon  those  who  Provisions  of  Code 

transgress  the  provisions  of  the  liquor  law,  by  which  the  sale  of  liquor    of    iiq*iIor     to 
to  any  native  is  prohibited.     This  subject  is  dealt  with  in  another  por-    natives. 
tion  of  this  report. 
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Jurisdiction  and  Pro-  59.  Tho  Jurisdiction  and  Procedure  of  the  Courts  empowered  to  deal 
^^^     "^  *  with   crimes    and    offences    under    the    Code    have    received    our 

attention,  and  we  submit  some  provisions  which  we  consider 
applicable  to  the  circumstances  of  the  Territories.  Under  the 
powers  conferred  by  the  Charter  of  Justice,  the  jurisdiction  of  the 
Supreme  Court  of  the  Colony  extends  over  all  causes  arising  and  per- 
sons residing  within  any  of  the  Native  Dependencies ;  and  by  the 
Administration  of  Justice  Act,  No.  40,  1882,  the  Court  of  the  Eastern 
Districts  has  a  jurisdiction  concurrent  with  that  of  the  Supreme  Court 
within  the  Territories  known  as  the  Transkei  and  Griqualand  East.  The 
majority  of  the  Commission,  however,  are  of  opinion,  that  having 
regard  to  the  special  character  of  the  laws  to  be  applied  in  the  Native 
Territories,  and  the  necessity  for  immediate  revision  of  Magistrates' 
decisions  especially  in  criminal  cases,  as  well  as  other  advantages  to 
be  secured  by  the  control  and  supervision  personally  exercised  over 

^i^rder^  for  Me  *^^  rccords  and  procedure  of  the  subordinate  courts,  a  High  Court  to 

Territories.  be  presided  over  by  a  high  judicial  officer,  to  be  styled  the  Recorder 

of  the  Native  Territories,  should  be  established,  and  have  a  jurisdic- 
tion concurrent  with  th^t  of  the  Supreme  Court  within  those  Territories. 

Special  provisions  as      GO.  Whcu  such  Court  has  bccn  established,  Rules  of  Procedure  may  be 

finally  framed  for  the  direction  and  guidance  of  the  judicial  officers, 
and  specially  adapted  to  the  conditions  of  the  people.  In  the  mean- 
time we  think  the  Rules  of  Procedure  in  force  within  the  Colony  may 
very  well  be  followed,  in  so  far  as  applicable  to  the  Territories,  except 
whore  other  and  special  provisions  have  been  made  in  the  Code. 
Among  these  special  provisions  will  be  found  a  section  giving  liberty 

NatiTe  a89e8«or8.  ^^   Magistrates   to   call   in  to  their  aid  Native    Assessors,  if  they 

^a^^i^**^^^    ^^  require  it.     We  have  also  given  effect  to  the  native  mode  of  trial, 

allowing  the  examination  of  the  accused — a  mode  which,  although 
hitherto  absent  from  our  method  of  criminal  procedure,  is  familiar 
to  some  European  codes,  and  proposed  to  be  recommended  for  adop- 
tion in  England,  as  well  as  by  the  Indian  code.  A  majority  of  the 
Conmiission  think  that'  every  accused  must,  in  the  Territories,  be 
liable  to  such  examination,  and  in  this  respect  have  not  adopted  the 
original  proposal  of  His  Honour  the  President,  that  an  accused 
might  have  only  the  option  of  being  examined  or  not.     Provision 

Trial  by  jury.  has  also  bceu  made  for  trial  by  Jury,  and  the  attendance  upon  the 

Courts  of  persons  qualified  from  their  intelligence  and  character  to 
serve  as  Jurors,  without  regard  to  race  or  colour. 

Civil  Code.  61.  With  reference  to  the  instiiiction  to  the  Commission  to  suggest  a  Code 

of  Civil  Law,  we  have  to  report  that  we  feel  the  framing  of  such  a 
work  would  be  a  very  arduous  undertaking,  and  greatly  prolong  the 
labours  of  this  Commission ;  and  we  think  that  for  the  present,  and 
until  such  time  as  a  Civil  Code  is  passed  for  the  Cape  Colony,  the 
ordinary  Civil  Law  enforced  therein  may  be  adopted,  as  far  as  applica- 
ble to  the  Territories.  We  have,  however,  considered  it  our  duty  to 
frame  Regulations  in  respect  of  Native  Marriages  and  the  validity  of 
such  marriages  in  the  future,  both  in  the  Territories  and  within  the 
Colony,  and  also  Regulations  regarding  seduction  and  adultery, 
as  well  as  a  Draft  Act  for  the  definition  of  existing  Native  customs 
and  usages  relating  to  Inheritance,  and  for  lapng  down  rules  as  to 
testamentary  disposition,  the  administratfbn  of  estates,  and  guardian- 
ship of  incapable  persons  and  the  care  and  custody  of  their  property. 
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NATIVE  MARRIAGES  AND  UKULOBOLA. 

62.  In  endeavouring  to  deal  with  the  subject  of  Native  Marriages,  the  Native mamagefl and 

Commission  was  met  at  the  threshold  of  its  inquiry  with  the  objection  nkoioboia. 
that  the  great  essential  of  marriage  is  vJndobola^  by  some  said  to  be 
a  contract  between  the  woman's  guardian  and  her  intending  husband, 
by  which,  without  her  consent,  she  is  bai-tered  away  for  cattle  to  the 
highest  bidder,  and  that  polygamy  is  the  inevitable  and  actual  outcome 
of  this  system,  which  reduces  the  woman  to  a  condition  of  slavery. 

63.  It  is  beyond  doubt  that  the  actual  delivery  of  ikazi  (dowiy  cattle)  and,  DeUvery  of  dowry 
in  very  many  instances,  the  promise  of  more  by  the  mtending  husband    ^**^®  (»*«-»•) 

to  the  woman's  guardian,  precedes,  and  is  very  genemlly  held  to  be, 
a  chief  essential  to  native  marriage. 

64.  Those  who  condemn  ukulobola  or  the  contract  under  which  this  delivery  objectione    to   the 


and  promise  takes  place,  say  that  it  is  a  contract  made  without  con- 


nature  of  the  con- 
tract. 


suiting  the  woman,  by  which  natives  may,  according  to  their  law, 
force  their  children  into  marriage  for  a  consideration  which  becomes 
the  father's  absolute  propert}",  without  creating  any  future  obligation 
of  support  in  him. 

65.  Great  weight  is  due  to  the  opinion  of  those  who  urge  this  objection  ;  Supposition      that 

and,  if  it  be  true  that  imder  a  contract  entered  into  without  a  woman's  to*^™^^ti^^^ 
consent,  and  in  no  way  associated  with  her  benefit,  she  is  reduced,  or  a  slave. 
even  intended  to  be  reduced,  to  the  condition  of  a  slave,  we  should 
refuse  to  legalize  the  contract,  and  would  commend  those  Magistrates 
who  drive  from  our  Colonial  judgment  seats  all  who  either  claim  to 
enforce  the  contract,  or  where  there  is  a  breach  of  it  try  to  recover  the 
consideration  (i/casi.) 

66.  In  order  to  arrive  at  the  real  object  and  meaning  of  tikidohola^  we  have  History  of  the  cu«- 

endeavoured  to  trace  its  history ;  and  upon  this  subject  obtained 
valuable  evidence,  including  the  interesting  paper  of  the  Rev.  Mr. 
Kropf,  to  be  found  at  page  259  of  the  appendices  to  this  report.  It  will 
there  be  seen  that  a  similar  custom  obtained  among  many  Oriental  nations ; 
traces  of  it  appears  among  the  Hebrews;  also  among  the  Greeks  of 
Homer,  the  Romans,  and  the  early  German  monogamists,  while  rem- 
nants of  it  are,  even  to  this  day,  to  be  found  in  Norway. 

67.  All  inquiries  into  the  history  of  this  custom  of  the  payment  of  dowry,  wh*t  the  P*y™»* 

in  the  form  of  services  or  otherwise,  indicate  that  in  order  to  secure    ^    ^"^  *™^ 

the  father's  consent  to  the  marriage  of  his  daughter,  translating  her 

from  his  guardianship  to  that  of  her  husband,  and  by  which  the  father 

would  lose  the  benefit  of  his  daughter's  services,  the  intending  husband 

was  obliged  by  pa}Tnent  or  by  services  rendered  to  the  guardian  to 

prove  his  fitness  to  undertake  the  duties  of  husband  and  future  guardian. 

This  conception  of  a  marriage  closely  corresponds  to  that  of  a  Kafir    • 

marriage,  when  uncorrupted  by  abuses.     Their  family  life  which  is 

reflected  in  all  their  institutions,  exists  for  the  mutual  welfare  of  all 

its  members.     It  is  this  welfare  of  all  which  gives  authority  to  the 

head  of  the  family,  which  imposes  upon  the  father,  as  guardian,   the 

duties  of  maintenance  and  support,  and  imposes  upon  his  children  the 

duty  of  obedience  and  service.     It  is  this  duty  of  support  which  causes 

the  father  to  contribute,  as  he  does,  to  the  ikasi  for  his  son's  wife, 

and  to  maintain  his  daughter  till  he  has  secured  to  her  a  suitable  future 

guardian  in  a  good  husband,  into  whose  family  she  passes.     It  is  this 

duty  of  service  and  obedience  which  obliges  the  married  son  to  render 

certain  services  and  obedience  to  the  father,  if  he  remains  with  his 
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Difficulties  surroun- 
ding the  subject. 


father,  notwithstanding  marriage.  It  is  this  duty  which  obliges  the 
daughter  to  abstain  from  a  marriage  not  approved  of  by  her  father, 
and  often  causes  her  to  follow  his  directions  even  when  they  are  im- 
proper. That  the  reasonable  services  of  the  daughter  are  by  marriage 
transferred  to  the  native  husband,  is  also  admitted  by  all ;  and  as  long 
as  the  condition  to  which  a  woman  is  reduced  by  marriage  is  not  that 
of  a  slave,  her  voluntary  consent  to  be  married  to  the  man  who  paid 
her  father  for  the  loss  of  her  future  services,  would  not  import  into 
the  contract  anything  which  the  law  should  prohibit  as  illegal. 

68.  There  is  also  abundant  evidence  that  the  ikazi  is  paid  not  merely  for 

the  loss  of  services,  but  is  exacted  and  paid  as  a  guarantee  of  good 
conduct,  both  in  the  husband  and  wife ;  for  it  remains  with  the  father 
as  long  as  the  daughter  is  a  good  wife,  and  so  insures  the  father's 
influence  in  securing  the  wife's  proper  conduct,  which  he  is  required 
by  law  to  secure.  If  the  wife  wrongly  leaves  the  husband,  the  dowry 
must  be  returned;  while  upon  proof  of  the  husband's  misconduct, 
which  leads  to  desertion,  the  ika^i  or  its  equivalent  may,  wholly  or  in 
part,  be  ordered  to  be  retained  by  the  father. 

69.  The  Natal  Code,  in  departing  from  this  provision  of  the  native  law, 

and  in  imposing  no  obligation  on  the  father  to  return  the  tkasi,  in 
case  of  the  wife's  misconduct,  has,  according  to  the  report  of  the 
Natal  Commission,  of  1882,  created  an  evil,  which  the  native  law 
avoided,  and  thus  shews  that  their  customs  are  all  parts  of  a  well 
considered  system. 

70.  UJculohola  may  be  taken  to  be  a  contract  between  the  father  and  the 
intending  husband  of  his  daughter,  by  which  the  father  promises  his 
consent  to  the  marriage  of  his  daughter,  and  to  protect  her,  in  case  of 
necessity,  either  during  or  after  such  marriage,  and  by  which  in  re- 
tmn  he  obtains  from  the  husband  valuable  consideration,  partly  for  such 
consent  and  partly  as  a  guarantee  by  the  husband  of  his  good  conduct 
towards  his  daughter  as  wife.  Such  a  contract  does  not  imply  the 
compulsory  marriage  of  the  woman.  The  ikazi  may,  therefore,  upon 
every  principle  of  sound  law,  be  recoverable  under  such  a  contract, 
unless  a  native  marriage  involves  a  conditioi;  of  slavery  and  thus 
becomes  illegal. 

71.  All  the  evidence,  however,  proves  that  a  woman  is  not  the  slave  of  her 

husband.  He  has  no  property  in  her.  He  cannot,  according  to 
native  law,  kill,  injure,  or  cruelly  treat  her  wdth  impunity.  He 
cannot  legally  sell  or  prostitute  her,  and  with  the  exception  of  paying 
cattle  to  her  father,  as  dowry  upon  marriage,  there  is  nothing  to  indicate 
that  native  law  or  custom  treats  the  wife  as  a  chattel ;  nor  is  there 
anything  in  that  law  to  indicate  that  a  child  is  its  father's  slave  unless 
it  be  shown  by  this  contract  of  dowry.  The  only  native  witness  who 
boldly  asserted  that  a  woman  was  her  father's  and  husband's  chattel 
was  the  Chief  Gangelizwe ;  and  although  his  conduct  towards  Kreli's 
daughter  was  consistent  with  his  opinion,  not  only  Kreli's  repudiation 
of  such  a  power  in  his  daughter's  husband,  but  the  opinion  of  every 
native  witness,  fortified  by  the  vast  majority  of  European  witnesses 
examined  by  the  Commission,  proves  to  the  satisfaction  of  the  Com- 
mission that  it  is  only  the  abuse  of  parental  and  marital  authority, 
and  not  the  Kafir  law  of  marriage,  or  the  contract  of  ukulobola,  whio.h 
justifies  the  erroneous  opinions  that  Kafir  women  are  by  Kafir  law 
slaves  to  their  parents  or  husbands,  and  can  be  treated  as  property. 

72.  As  stated  in  a  previous  section  of  this  Eeport,  the  Commission 
recognises  the  fact  that  interference  with  the  long  established  customs 
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of  any  unenlightened  people  requires  considerable  care  and  delicate 
handling  if  any  beneficial  result  is  to  follow.  This  is  specially  the 
case  in  reference  to  any  custom,  the  abolition  of  which  would  directly 
touch  material  interests,  or  lessen  or  destroy  what  was  considered, 
however  wrongly,  a  right  and  lawful  source  of  individual  wealth. 
Individual  interest  and  national  customs  and  feeling  are  all  thus 
attacked  at  the  same  time.  Such  a  difficulty  particularly  surrounds 
the  subject  of  ukulobola^  with  the  addition,  at  the  present  moment,  of 
an  irritable  and  suspicious  mood  among  the  whole  native  people  wiliiin 
and  beyond  the  Colony.  All  these  unfavourable  conditions  have 
added  to  the  labours  of  the  Commission,  and  been  the  cause  of  much 
perplexity  in  the  attempt  to  deal  with  ukulobola.  This  is,  however, 
but  one  instance,  amongst  others,  of  the  peculiar  difficulty  of  the  work 
of  this  Commission,  while  attempting  to  mould  native  law  into  some 
shape  that  would  conform  more  closely  to  civilized  law  and  to  secure 
the  sanctity  of  marriage  and  the  rightful  place  of  woman. 

73.  The  Commission  under  this  head  of  enquiry,  as  under  others,  had  first  ConciasioM  and  re- 
to  consider  how  it  would  do  no  harm,  and  second  how  it  could  do  ^^^^^^.^^ 
some  good.  The  conclusions  and  the  work  on  this  special  subject 
may  be  thus  briefly  stated : — It  considers  the  custom  of  ukulobola 
could  not  from  its  peculiar  nature  and  history  be  repressed  and 
rendered  illegal  by  direct  enactment,  without  overt  or  concealed 
opposition,  or  constant  evasion  of  the  law,  as  such  legislation  would 
necessarily  affect  masses  of  people  unwilling  at  present  to  accept  such 
change,  and,  because  imenlightened  by  previous  teaching,  preferring 
to  be  let  alone.  But  the  Commission  in  all  its  enquiries  and  in  the 
Regulations  it  has  framed,  has  steadily  kept  in  view  the  emancipation 
of  the  Kafir  woman  from  the  degraded  position  in  which,  according  to 
English  views,  she  is  placed  by  the  practice  of  ukulobola  and  certain 
forms  of  native  marriage,  especially  when  those  marriages  are 
polygamous.  The  changes  and  restrictions  recommended  and 
embodied  as  Regulations  (  Vide  Annexures  II  and  III)  may  at  first  jj^®^"^  "^ 
sight  appear  to  be  slight,  but  they  are  radical  in  their  operation. 
Some  only  apply  to  the  Territories  or  Dependencies ;  all  of  them 
mentioned  below  apply  to  the  Colony  proper.  The  most  important 
are  as  follows : — 

(1.) — The  perfectly  free  consent  of  the  woman  about  to  be  married. 

(2.) — The  non-recognition  in  any  Court  within  the  Colony  of  any 
suit  for  conjugal  rights  in  the  case  of  polygamous  marriages. 

(3.) — That  the  gift  of  the  ikazi  or  native  dowry,  which  is  the  chief 
element  of  ukulobola^  shall  imply  and  constitute  an  obligation 
on  the  recipient  or  his  representative  to  maintain  the  woman 
for  whom  such  dowry  has  been  given,  in  the  event  of  her 
being  deserted  or  reduced  to  poverty. 

(4.) — But  to  prevent  this  custom  thus  admitted,  being  abused  either 
by  the  connivance  of  the  father,  or  by  the  caprice  or  connivance 
of  the  woman,  the  moral  evils  of  which  would  fall  chiefly  on 
the  woman  herself,  and  greatly  increase  her  degmdation,  the 
dowry  may  be  reclaimed  or  recovered  by  the  husband  in  the  case 
of  desertion  by  the  woman  of  her  husband  without  just  and 
sufficient  cause. 

(5.) — In  no  case  shall  such  claim  for  restoration  of  cattle  be  heritable 
or  transferable  from  the  husband,  as  it  has  hitherto  been. 

d2 
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(6.) — The  ik((zi\  or  native  dowry,  is  omitted  from  the  essentials  of 
maiTiage  as  recognised  by  law ;  and  it  can  only  be  claimed  by 
the  father  or  guardian  in  cases  where  the  husband  shall  have 
agreed  to  pay  the  same. 

74.  By  the  first  of  the«e  changes,  which  are  now  to  be  made  an  essential  of 
the  marriage  contract,  the  coercion  of  the  native  woman  into  a 
]naiTiage  distasteiul  to  her  or  quite  unsuited  to  her  from  age  or  any 
other  cause,  as  has  often  been  the  case  hitherto,  is  provided  against, 
and  any  marriage  so  contracted  is,  upon  evidence  being  shown, 
rendered  illegal  and  invalid.  And,  still  fiu'ther,  to  prevent  a  too  late 
remedy  for  so  serious  an  evil,  powers  are  proposed  to  be  given  to 
Ma^strates  to  inquire  summarily  into  any  case  where  there  may  be 
information  laid  that  such  coercion  is  being,  or  about  to  be,  practised. 
This  applies  both  to  the  Temtories  and  the  Colony. 

By  the  second  change  proposed,  and  which  applies  to  the  Colony  only, 
native  women  by  law  would,  on  and  after  a  certain  date,  be  freed, 
if  they  so  desire  it,  from  the  bonds  entered  into  in  polygamous  unions. 

By  the  third,  ukulohola  has  been  shaped  into  its  least  objectionable 
foim,  and  recognised  as  an  obligation  undertaken  to  maintain  the 
woman  in  case  of  need ;  while  its  reception  constitutes  that  obligation. 

By  further  Eegulations,  not  mentioned  above,  when  necessity  occurs  or 
just  cause  is  shewn,  a  woman  applying  for  the  custody  or  control  of  a 
child  by  application  to  Coui't,  in  a  form  rendered  intentionally  simple, 
and  in  certain  other  cases,  the  Court  may  make  an  order  for  the 
guardianship  and  maintenance  of  childi'en  out  of  the  dowry  restored 
on  cancellation  of  the  contract  of  mamage. 

By  the  fifth  Eegulation,  a  limit  is  set  to  the  claim,  and  its  finality  as  it  has 
been  called,  so  far  secured,  while  its  marketable  or  negotiable  character 
beyond  the  husband  is  abolished. 

Finally  and  chiefly,  the  gift  of  ikazi  is  not  included  among  the  essentials 
of  mamage  as  necessary  in  the  eye  of  the  law,  however  it  may  be 
regarded  by  native  custom. 

75.  Beyond  these  Regulations  we  have  not  thought  it  advisable  to  go  at 

present,  nor  to  recommend  to  Government  any  direct  suppression  of 
•  the  custom,  even  though  strong  statements  are  sometimes  made  as  to 
its  connection  with  stock-stealing.  Our  view  rests  on  the  following 
reasons : — The  time  is  inopportune ;  the  custom  is  of  very  old 
standing ;  is  deeply  rooted  in  the  native  feeling  and  habit ;  is  regarded, 
however  mistakenly,  by  the  native  people  as  not  only  not  unlawful 
but  as  just  and  right ;  and  from  the  native  woman's  point  of  view, 
and  as  concerns  her  man-iage,  it  imparts  to  it  something  which  is  best 
expressed  by  the  English  word  "proper"  or  "respectable" — however 
unfortunate  w*e  may  regard  that  view  or  idea  of  "respectability." 
This  may  be  subject  for  pity,  or  for  efforts  for  enlightenment,  but  it 
is  a  doubtful  case  for  suppressive  legislation.  It  may  be  feared  that 
the  demand  for  legislation  is  sometimes  made  a  substitute  for  the 
more  difficult  and  slower  process  of  enlightenment.  Women,  therefore, 
who  have  received  no  kind  of  teaching,  and  whose  minds  are  swayed 
only  by  the  power  of  native  custom,  are  in  favour  of  the  continuance 
of  this  custom,  and  would  be  among  the  most  strenuous  opponents  of 
its  abolition. 

76.  Nor  are  all  Missionaries  agi^eed  as  to  the  wisdom  or  necessity  of  direct 

suppression.     Some  are  strongly  fti  favour  of  such  enactments,  and 
some  are  not. 
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77.  In  its  original  idea  the  custom  had  an  clement  which  cannot  be  iinqnali-  Original  element 
fledly  condemned,  namely,  as  a  provision  for  the*  ^ife  or  widow  under  pro>irion  fo^'^e 
certain  circumstances  and  conditions ;  though  like  many  other  customs  or  widow  under 
not  originally  evil  in  themselves,  it  has  been  perverted  from  its  first  l^nc^^  circmn- 
intention  by  cupidity  on  the  one  hand,  and  licentious  inclination  on 

the  other. 

78.  It  is  also  a  means  or  usage  for  binding  families  or  sub-tribes  together,  aiso,  binding  fami- 

and  it  is  probably  so  used  still ;  and  from  a  low  and  very  unworthy    ^^*ether^1^nd"&e^ 

motive  it  was  ^nd  still  acts  among  heathen  parents  as  an  inducement    curing  oversight  of 

to  take  greater  care  and  over>ig]it  of  their  daughters  at  marriageable    ^^^®^- 

age.     The  evidence  on  this  point  by  some  who  are  not  now  heathens 

is  outspoken  and  painful,  as  indicating  certain  evils  of  a  transition 

state,  before  the  new  has  quite  taken  the  place  of  the  old.     In  the 

present  condition  of  most  natives,  it  is  difficult  to  decide  how  far  a 

custom  which  indirectly,  and  from  most  imworthy  motives,  leads  them 

to  this  greater  care  of  their  children,  should  be  roughly  swept  away, 

even  if  there  were  force  enough  to  do  so. 

79.  It  is  better  not  to  attempt  this,  but  for  a  time  to  tiun  the  custom  to  utilize  it  for  a  tinae 
some  use,  while  the  way  is  being  paved  for  its  abolition  by  more  en-  ^^^  ^aved*^for 
lightened  views  on  the  sanctity  of  marriage  and  the  rightful  place  of  more  enlightened 
woman.  ^^^^- 

80.  On  these  grounds,  and  from  a  belief  that  absolute  prohibition  would  Restrict  without 
be  perfectly  futile,  the  Commission  has  framed  Regulations  in  respect  iC^^a^^^I 
to  ukulobola,  which  restrict  without  ignoring  the  practice — as  the  result  »%  to  lead  to  ita 
of  simply  ignoring,  it  would  be  to  send  all  such  cases  for  settlement 

to  their  headmen,  where  the  custom  would  go  on  as  before,  without 
the  checks  which  these  Eegulations  impose,  and  which  may  gradually 
lead  to  its  abolition. 


NATIVE  MAERIAGE8  AND  POLYGAMY. 

81.  On  the  larger  and  more  difficult  subject  of  polygamy,  as  involving  the  Polygamy. 

whole  question  of  Marriage  and  the  related  subject  of  Inheritance,  the 
Comission  desires  to  record  its  conclusions,  and  the  grounds  on  which 
they  are  based,  somewhat  fully. 

82.  We  must  express  our  conviction  that  it  would  be  for  the  welfare  institutionii  rooted  in 

of  the  native  people  of  this  country  if  this  practice  could  be  i^^f^i^^^^ 
speedily  abolished,  and  that  its  disappearance  would  materially  aid  easUy  overthrown, 
the  labours  of  Missionaries,  and  conduce  to  the  prosperity  of  the 
country.  On  the  other  hand  we  recognise  that  institutions  which 
have  become  rooted  in  the  social  and  national  life  of  any  people 
are  not  easily  overthrown  by  direct  enactment.  They  are  never  so 
overthroAvn  unless  there  is  a  prepaiation  of  opinion  ?nd  a  certain 
willingness  on  the  part  of  the  people  to  accept  such  changes,  or  imless 
the  Government  promulgating  such  enactments  is  in  possession  of 
sufficient  force  to  give  effect  to  these  laws,  and  is  also  satisfied  both 
as  to  the  justice  and  necessity  of  using  such  force.  None  of  these 
conditions  exist  at  the  present  moment.  And  there  can  be  no 
difficulty  in  finding  an  illustration  of  the  danger  of  passing  enact- 
ments without  the  necessary  power  or  force  to  give  them  effect. 
Among  the  native  people  of  this  countrj^  also,  there  does  not  exist 
to  any  extent  the  means  of  diffusing  information  by  the  help  of  the 
press,  and  they  can  only  be  reached  through  the  Magistrates  and 
Mifisioiiaiies. 
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(6.) — The  ikaz?)  or  native  (lo\\Ty,  is  omitted  from  the  essentials  of 
maiTiage  as  recognised  by  law ;  and  it  can  only  be  claimed  bj^ 
the  father  or  guardian  in  cases  where  the  husband  shall  have 
agreed  to  pay  the  same. 

Effect  of  proposed     74.  By  the  first  of  these  changes,  which  are  now  to  be  made  an  essential  of 
Beguiations.  t£g  marriage  contract,  the  coercion   of   the  native   woman   into   a 

marriage  distasteiul  to  her  or  quite  unsuited  to  her  from  age  or  any 
other  cause,  as  has  often  been  the  case  hitherto,  is  provided  against, 
and  any  marriage  so  contracted  is,  upon  evidence  being  shown, 
rendered  illegal  and  invalid.  And,  still  fiui;her,  to  prevent  a  too  late 
remedy  for  so  serious  an  evil,  powers  are  proposed  to  be  given  to 
Ma^strates  to-  inquire  summarily  into  any  case  where  there  may  be 
information  laid  that  such  coercion  is  being,  or  about  to  be,  practised. 
This  applies  both  to  the  Temtories  and  the  Colony. 

By  the  second  change  proposed,  and  which  applies  to  the  Colony  only, 
native  women  by  law  would,  on  and  after  a  certain  date,  be  freed, 
if  they  so  desire  it,  from  the  bonds  entered  into  in  polygamous  unions. 

By  the  third,  ukulohola  has  been  shaped  into  its  least  objectionable 
form,  and  recognised  as  an  obligation  undertaken  to  maintain  the 
woman  in  case  of  need ;  while  its  reception  constitutes  that  obligation. 

By  further  Eegulations,  not  mentioned  above,  when  necessity  occurs  or 
just  cause  is  shewn,  a  woman  applying  for  the  custody  or  control  of  a 
child  by  application  to  Court,  in  a  form  rendered  intentionally  simple, 
and  in  certain  other  cases,  the  Court  may  make  an  order  for  the 
guardianship  and  maintenance  of  childi-en  out  of  the  dowry  restored 
on  cancellation  of  the  contract  of  marriage. 

By  the  fifth  Eegulation,  a  limit  is  set  to  the  claim,  and  its  finality  as  it  has 
been  called,  so  far  secured,  while  its  marketable  or  negotiable  character 
beyond  the  husband  is  abolished. 

Finally  and  chiefly,  the  gift  of  ikazi  is  not  included  among  the  essentials 
of  marriage  as  necessary  in  the  eye  of  the  law,  however  it  may  be 
regarded  by  native  custom. 

ot  direct  suppres-      75.  Boyoud  thcso  Eegulatious  we  have  not  thought  it  advisable  to  go  at 

present,  nor  to  recommend  to  Government  any  dii'ect  suppression  of 
the  custom,  even  though  strong  statements  are  sometimes  made  as  to 
its  connection  with  stock-stealing.  Our  view  rests  on  the  following 
reasons : — The  time  is  inopportune ;  the  custom  is  of  very  old 
standing ;  is  deeply  rooted  in  the  native  feeling  and  habit ;  is  regarded, 
however  mistakenly,  by  the  native  people  as  not  only  not  unlawful 
but  as  just  and  right ;  and  from  the  native  woman's  point  of  view, 
and  as  concerns  her  man-iage,  it  imparts  to  it  something  which  is  best 
expressed  by  the  English  word  "proper"  or  "respectable" — ^however 
unfortunate  we  may  regard  that  view  or  idea  of  "respectability." 
This  may  bo  subject  for  pity,  or  for  efforts  for  enlightenment,  but  it 
is  a  doubtful  case  for  suppressive  legislation.  It  may  be  feared  that 
the  demand  for  legislation  is  sometimes  made  a  substitute  for  the 
more  difficult  and  slower  process  of  enlightenment.  Women,  therefore, 
who  have  received  no  kind  of  teaching,  and  whose  minds  are  swayed 
only  by  the  power  of  native  custom,  are  in  favour  of  the  continuance 
of  this  custoni,  and  would  be  among  the  most  strenuous  opponents  of 
its  abolition. 

Divided  opinion  aa  to      76.  Nor  are  all  Missionaries  agi'eed  as  to  the  wisdom  or  necessity  of  direct 
Sy^XiiS  wSae".  suppression.     Some  are  strongly  fti  favour  of  such  enactments,  and 

some  are  not. 
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77.  In  its  original  idea  the  custom  had  an  element  which  cannot  be  unquali-  Original  element 
fiedly  condemned,  namely,  as  a  provision  for  thc^  a\  ifo  or  widow  under  provirion^  fo^^e 
certain  circumstances  and  conditions ;  though  like  many  other  customs  or  widow  under 
not  originally  evil  in  themselves,  it  has  been  perverted  from  its  first  gtences!^  circum- 
intention  by  cupidity  on  the  one  hand,  and  licentious  inclination  on 

the  other. 

78.  It  is  also  a  means  or  usage  for  binding  families  or  sub-tribes  together,  Also,  binding  fami- 

and  it  is  probably  so  used  still ;  and  from  a  low  and  very  unworthy    ^^eSer^^and"^- 

motive  it  was  ^nd  still  acts  among  heathen  parents  as  an  inducement    curing  oversight  of 

to  take  greater  care  and  oversiglit  of  their  daughters  at  marriageable 

age.     The  evidence  on  this  point  by  some  who  are  not  now  heathens 

is  outspoken  and  painful,  as  indicating  certain  evils  of  a  transition 

state,  before  the  new  has  quite  taken  the  place  of  the  old.     In  the 

present  condition  of  most  natives,  it  is  difficult  to  decide  how  far  a 

custom  which  indirectly,  and  from  most  unworthy  motives,  leads  them 

to  this  greater  care  of  their  children,  should  be  roughly  swept  away, 

even  if  there  were  force  enough  to  do  so. 

79.  It  is  better  not  to  attempt  this,  but  for  a  time  to  turn  the  custom  to  utilize  it  for  a  tinae 
some  use,  while  the  way  is  being  paved  for  its  abolition  by  more  en-  ^^®  ^y^^tol 
lightened  views  on  the  sanctity  of  marriage  and  the  rightful  place  of    more  enlightened 

..»^«v«»^  views. 

woman. 

80.  On  these  grounds,  and  from  a  belief  that  absolute  prohibition  would  Restrict  without 
be  perfectly  futile,  the  Commission  has  framed  Eegulations  in  respect  iC!™*^a^g^- 
to  ukulobola^  which  restrict  without  ignoring  the  practice — as  the  result  aUy  to  lead  to  ita 
of  simply  ignoring,  it  would  be  to  send  all  such  cases  for  settlement    ^  ^  **°^" 

to  their  headmen,  where  the  custom  would  go  on  as  before,  without 
the  checks  which  these  Eegulations  impose,  and  which  may  gradually 
lead  to  its  abolition. 


NATIVE  MAEEIAGES  AND  POLYGAMY. 

• 

81.  On  the  larger  and  more  difficult  subject  of  polygamy,  as  involving  the  Polygamy. 

whole  question  of  Marriage  and  the  related  subject  of  Inheritance,  the 
Comission  desires  to  record  its  conclusions,  and  the  grounds  on  which 
they  are  based,  somewhat  fully. 

82.  We  must  express  our  conviction  that  it  would  be  for  the  welfare  institutions  rooted  in 

of  the    native  people    of   this   country   if   this  practice   could    be    ^e^^f^^i^^^ 
speedily  abolished,  and  that  its  disappearance  would  materially  aid    easUy  overthro 


wn. 


the  labours  of  Missionaries,  and  conduce  to  the  prosperity  of  the 
country.  On  the  other  hand  we  recognise  that  institutions  which 
have  become  rooted  in  the  social  and  national  life  of  any  people 
are  not  easily  overthrown  by  direct  enactment.  They  are  never  so 
overthrown  unless  there  is  a  prepaiation  of  opinion  ?nd  a  certain 
willingness  on  the  part  of  the  people  to  accept  such  changes,  or  imless 
the  Government  promulgating  such  enactments  is  in  possession  of 
sufficient  force  to  give  effect  to  these  laws,  and  is  also  satisfied  both 
as  to  the  justice  and  necessity  of  using  such  force.  None  of  these 
conditions  exist  at  the  present  moment.  And  there  can  be  no 
difficulty  in  finding  an  illustration  of  the  danger  of  passing  enact- 
ments without  the  necessary  power  or  force  to  give  them  effect. 
Among  the  native  people  of  this  countrj^  also,  there  docs  not  exist 
to  any  extent  the  means  of  diffusing  information  by  the  help  of  the 
press,  and  they  can  only  bo  reached  through  the  Magistrates  and 
Misfiioiiaries. 
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Do  not  at  present  83.  Any  mcasurc,  therefore,  to  he  effective,  would  require  to  rest  on  their 

^^^™^of  iSy-  confidence  and  support,  and  sufficient  time  would  require  to  be  given 

gamy  by  enact-  to  secure  that,  and  the  Commission,  therefore,    do  not  at   present 

™®°*'  recommend  any  action  the  immediate  effect  of  which  would  be  at  once 

to  suppress  polygamy  by  direct  enactment.    We  recommend  rather  the 

But  draw  restrictiona  adopciou  of  such  indirect   measures,  the  effect  of  which  would  be 

in  the  form  of  dis-  gradually  to  draw  certain  restrictions  round  the  practice,  in  the  form 

abilities  around  the  *^«  ,  •;         ,.     i  -vx*  'j.^.       j.     i-        a  i  •-l-^*  i  m  i 

practice  and  it  wiu  ot   Certain   disabilities,    wathout   direct   prohibition;  while   we   also 

graduaUy    disap-  believc  that  with  enlightenment  and  the  spread  of  other  views  among 

the  natives,  the  practice  will  gradually  disappear.  We  consider  such 
a  course  to  be  consonant  with  justice  and  not  derogatory  to  the 
authority  and  administration  of  law  in  a  Christian  country,  and  more 
likely  in  the  end  to  secure  the  desired  object  than  to  attempt  by 
sudden  enactment  to  stop  the  practice. 

Reasons    for  these      84.  The  Commissiou  rcsts  its  view  on  the  following  grounds :  — 

(a)  A  distinction  must  be  made  between  practices  repugnant  to 
Christian  law  and  opposed  to  enlightened  Chi'istian  feeling, 
among  which  would  come  the  custom  of  polygamy,  and  those 
practices  which  also  have  the  sanction  of  national  custom,  but 
are  repugnant  to  humanity  and  justice  as  well  as  to  Christian 
law  and  feeling.  Among  these  may  be  reckoned  the  now 
repressed  custom  of  suttee,  or  the  immolation  of  widows ; 
infanticide  and  the  exposure  of  female  children,  and  the  self- 
immolation  of  religious  devotees,  in  India  ;  and  the  practice  of 
witchcraft  and  smelling  out  among  some  native  tribes  of  this 
country.  Absolute  prohibition  by  direct  enactments,  rendering 
such  practices  penal,  is  justifiable  and  necessary  on  the  ground 
of  the  sacredness  of  human  life,  which  it  is  the  duty  of  the 
State  to  protect. 

(b)  Dealing  with  the  question  of  marriage  in  its  broadest  aspect, 
we  cannot  accept  the  view  extensively  held,  that  in  dealing 
with  a  people  among  whom  civilization  and  Christian  law  have 
but  lately  come,  marriage  can  only  be  recognised  and  regarded 
as  legal  and  valid  when  such  marriage  has  been  performed 
according  to  the  rites  of  civilized  or  Christian  countries  and 
has  been  duly  registered.  We  recognise  the  essential 
element  of  marriage  to  be  a  contract  between  a  man 
and  a  woman,  into  the  celebration  of  which  a  certain 
defined  social,  or  civil,  or  religious  ceremony  enters,  while  at 
the  same  time  we  hold  that  the  Christian  law  of  marriage  sets 
forth  the  truest  and  purest  idea  of  such  a  union,  and  fixes 
what  should  obtain  amongst  those  who  have  accepted  Chris- 
tianity as  a  religion,  or  in  States  ruled  by  Christian  law.  But 
we  cannot  on  this  groimd  hold  that  marriages  celebrated  in 
this  or  ^1  other  countries  where  Christianity  has  not  been  es- 
tablished, or  where  the  civilization  is  not  Christian,  are  not  in 
reality  marriages,  whether  such  marriages  are  monogamous  or 
not,  so  long  as  certain  essential  conditions  are  fairly  fulfilled, 
viz.,  mutual  life,  fidelity,  mutual  support,  and  recognition  of 
certain  duties  to  the  offspring  of  such  unions  or  marriages ;  for 
were  this  not  recognised,  at  least  two-thii'ds  of  the  entire  popu- 
lation of  the  globe  would  be  in  the  position  of  being  illegally 
married,  and  therefore  without  any  of  the  rights  of  marriage 
or  responsibilities  to  children  which  belong  to  maniage,  and 
the  children  without  their  just  and  natural  rights. 
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(c)  The  suppression  of  polygamy  by  direct  enactment  does  not 
appeal'  to  be  attempted  in  India  and  in  several  other  countries 
or  dependencies  of  the  British  Empire.  Neither  amongst 
some  portions  of  the  coloured,  but  not  aboriginal,  population 
of  South  Africa  is  this  suppression  carried  out,  and  the  prac- 
tice made  penal.  The  Commission,  therefore,  cannot  see  its 
way  to  be  influenced  in  its  recommendation  by  the  cry  or 
demand  that  this  practice  should  be  at  once  suppressed  by 
direct  enactment  amongst  the  aboriginal  population  of  this 
country,  such  as  Kafirs,  Fingoes,  Tembus,  or  others,  being 
aborigines,  living  either  in  the  Territories  or  within  the 
Colonial  boundary. 

85.  Among  the  various  methods  suggested  with  the  object  of  gradually  Various  DropoaaU 

suppressing  polygamy,   and  at  the  same  time  dealing  with  native    ^^^®®**^- 
marriages,  contracted  according  to  native  rites,  in  such  a  manner  as 
to   prevent  the   evil  effects  of   placing  a  whole  people  outside  the  • 
operation  of  the  law  of  marriage,  the  following  have  been  offered  for 
our  consideration: — 

86.  First,  the  Natal  System,  which  provides  for  the   appointment  of  an  The  Natal  syBtem  of 

official  native  witness.  This  witness  attends  the  marriage  ceremony,  and^*^  registo^^ 
and  there  makes  public  enquiry  of  the  woman,  in  the  presence  of  her  with  limitation  of 
guardian  and  intended  husband,  whether  it  is  of  her  own  free  will  and  ^''^^' 
consent  that  she  is  about  to  be  married.  This  consent  obtained,  as 
well  as  the  temis  of  the  contract  of  dowry  (which  is  limited  so  as 
to  allow  unmarried  men  with  moderate  means  to  have  an  equal  chance 
with  rich  polygamists  of  becoming  husbands),  the  information  is  noti- 
fied to  the  Magistrate,  who  registers  every  such  maniage,  whether 
polygamous  or  not.  The  benefits  of  this  system  are  many  ;  it  secui'es 
registration,  multiplies  husbands,  and  introduces  a  habit  of  looking  to 
Government  sanction  as  indispensable  to  man-iage.  It  may  hereafter 
enable  the  law,  by  refusing  its  official  sanction  to  more  than  one 
marriage,  entirely  to  suppress  polygamy  which  has  been  sapped  by 
the  slow  process  thus  set  in  operation.  The  fact  that  the  last  Natal 
Commission  has  recommended  that  sanction  should  be  refused  to  more 
than  one  marriage,  after  a  certain  fixed  time,  would  justify  the  con- 
clusion that  this  system  has  there  worked  well.  We  cannot,  however, 
at  present  recommend  its  immediate  adoption,  either  in  the  Colony  or 
in  the  Territories,  where  native  marriages  have  hitherto  been 
celebrated  without  the  presence  of  any  such  official,  and  without 
reference  even  to  their  own  Chiefs.  The  presence  of  such  a  witness 
now  would  be  looked  upon  as  an  attempt  to  interfere,  with  their  social 
life  and  habits,  and  would  be  viewed  \vith  suspicion,  as  all  innovations 
are  by  natives.  There  are  few  Chiefs  to  whom  we  could  look  for  aid, 
and  the  people,  among  whom  there  have  been  so  many  disturbing 
causes  recently  at  work,  would  celebrate  the  vast  majority  of  their 
native  marriages  in  such  a  manner  as  to  evade  publicity,  and  thus 
there  would  be  imperfect  registration  and  the  creation  of  numberless 
illegal  unions  and  illegitimate  offspring. 

87.  Another  proposal  is  compulsory  registration  of   all  native  marriages,  Oompuisory  regis; 
past  and  future,  and  after  a  time  to  requii'e  registration  of  and  to  give    ^^^^'^^^ 
validity  to  only  one  of  such  futui'e  registered  unions.       We  fear  that 

until  the  disabilities  which  such  a  system  would  introduce  actually 
arise,  there  would  be  few  registrations  of  marriages,  and  that  those 
not  conforming  to  the  law  would  be  so  numerous  as  to  render  the 
operation  of  this  law  injurious,  without  in  any  way  checking 
polygamy. 
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Penalty  in  shape  of      88.  Another  method,  which  found  favour  among  some  members  of  the 
^  ^re^steriSg^  Commission,  is  to  legalise  all  past  and  future  native  marriages,  whether 

and  after  a  time  registered  or  uot ;  but  to  impose  a  small  penalty  in  the  shape  of  a 

cogrd^,     ^  ^'  fiii^  upon  those  husbands  who  hereafter  marry  any  wife  according  to 

native  rites  without  having  such  marriage  registered,  while  after  a 
certain  time,  to  be  notified  at  once,  only  the  fii*st  wife  married  after 
the  notified  date  would  be  regarded  as  legally  married. 

Direct  penalties  at      89.  To  this  propositiou,  which  differs  but  slightly  from  the  one  adopted 
^^^        ^  ^^'  by  the  Commission,  it  was  objected  that  any  direct  penalties  imposed 

would  kt  present  be  unwise,  and  that  even  after  the  time  notified  the 
sins  of  the  father  in  marrying  more  than  one  wife  according  to  native 
rites  should  not  be  visited  upon  the  children,  by  depriving  them  of 
their  rights  of  succession  according  to  the  native  law  of  inheritance. 

The  Commission's      90.  The  Commissiou,  therefore,  recommends  on  the  grounds  stated  above 
conun^dations-'as  that  this  difficult  subjcct  should  bc  approached  in  the  following  way 

appUed  to  Natives  — as  applied  to  nativcs  within  the  Colony — and  with  some  modifications 

^Titiim  tiie  (Jolonv  v 

and  with  some  in  its  application  to  those  living  in  the  Territories  : — 

modifications  to 

those  in  the  Terri-  1. — Eccoguition  as  Valid,  with  or  without  registration,  of  all  present 

existing  marriages  however  contracted,  whether  by  Christian 
rite,  civil  contract,  or  native  custom.  This  is  the  practical 
effect  of  tlie  law  as  it  at  presents  exists  in  the  districts  of  the 
Colony  which  formerly  constituted  the  temtory  of  British 
Kaffraria(see  Kaffrarian  Ordinance  10,  1864).  It  is  desirable 
to  have  uniformity  within  the  C'olony  at  least. 

2 . — Eegistration  of  all  future  marriages  of  natives  within  the  Colony 
contracted  or  entered  into  accordinoj  to  Christian  rite  or  civil 
contract,  as  already  provided  for  by  law. 

3. — Eecognition  up  to  a  certain  future  date  to  be  fixed  by  law,  of 
all  marriages  by  native  custom,  whether  monogamous  or  not, 
when  accompanied  by  the  essentials  of  the  ceremony  in  each 
case,  as  defined  by  law  or  in  these  regulations. 

4. — On  and  after  a  date  to  be  fixed  at  such  time  as  to  the  Govern- 
ment shall  appear  suitable,  recognition  of  one  marriage  only, 
being  that  of  the  first  wife,  married  according  to  native  custom ; 
provided  (1)  that  such  date  shall  not  be  less  than  five  years 
from  the  promulgation  of  these  regulations  ;  provided  (2)  that 
the  rights  of  any  children  born  of  other  unions  within  the  same 
household  or  family — -whether  born  prior  to  or  subsequent  to 
such  marriage — shall  not  te  affected  in  regard  to  any  inheri- 
tance or  disposition  of  property  apportioned  to  them  during  the 
lifetime  of  their  parents  ;  and  provided  (3)  that  from  the  date  to 
be  fixed  as  aforementioned,  it  shall  not  be  competent  for  any 
Court  to  hear  or  entertain  any  claim  with  respect  to  zkasi  or 
native  dowry,  or  any  suit  arising  therefrom,  in  regard  .to  any 
marriage  according  to  native  custom,  other  than  that  of  the 
marriage  of  the  first  wife  as  aforesaid. 

Registration  to  he  91 .  From  this  it  will  appear  that  the  Commission  has  arrived  at  the  con- 
aimed  at.  elusion  that  registration  is  to  be  aimed  at  as  a  means  of  securing  cer- 
tainty as  to  the  rights  of  husbands,  wives,  and  children,  and  so  pre- 
venting that  utter  confusion  into  which  rights  to  property  of  deceased 
persons  will,  as  the  wealth  of  natives  increases,  be  brought ;  but  that 
it  would  be  unwise  to  insist  upon  registration  as  an  essential  to  mar- 
riage, until  the  majority  of  the  natives  recognise  the  benefit  which  such 
registration  will  be  to  themselves. 
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Continue  to  recog- 
nise native  nuti  • 
riage  in  Colony 
whether  regfistered 
or  not  for  five 
years ;  rocogfnise 
only  first  "w:if  e  mar  - 
ried  after  that 
time. 

Thus  secure  Icf^al 
status  of  first  wife 
and  devolution  of 
uuapportioned  pro - 
pcrty  to  her  eldest 
sou  as  heir. 


dron   will    not  bo 
prejudiced. 


92.  At  present  we  can  only  recommend  permissive  registration,  and  are  Penrnsaire  registra- 

bound  to  recognise,  as  creating  legal  rights,  all  the  marriages  of  natives    recognition^  of  *aii 
according  to  native  rites.  legairights  created 

93.  Future  native  marriages,  whether  registered  or  not,  we  should  also 
recognise  as  giving  the  rights  and  imposing  the  duties  created  by  our 
regulations ;  but  only  for  a  term  of  five  years,  after  which  we  should 
continue  to  recognise  unregistered  marriages,  but  only  the  first  of  all 
rr.arriages  (whether  registered  or  not)  entered  into  after  that  date. 

94.  By  doing  this  we  permanently  secure  legal  devolution  of  property  in 
accordance  with  the  native  law  of  succession,  to  which  the  natives  are 
attached.  We  also  have  the  eldest  son  of  every  first  wife  heir  of  the 
whole  uuapportioned  estate  of  his  father.  This  will  give  every  fii-st 
wife  married,  after  the  proclamation,  a  legal  status,  which  v;ill  not  be  en- 
joyed by  second  wives,  and  will  by  degrees  wean  the  natives  fi-om  poly- 
gamy, by  inducing  such  wives  and  children  to  assert  their  rights,  to 
which  a  court  of  law  will  give  effect.  Parents  will  refuse  to  marry 
their  children  to  men  who  may  legally  refuse  to  pay  ilcazi^  and  intending 
husbands  will  not  pay  ikazi  when  the  law  will  not  aid  them  in  secur- 
ing its  return  where  the  object  of  the  payment  is  endeavoured  to  be 
evaded. 

95.  It  appears  that  both  marriages  and  dissolutions  of  mamase  according  informai.diftaoiutions 

.  .  o  o      recofirniseu    in    s<i 

to  native  custom  have  in  the  past  been  transacted  by  the  natives  as  so  far  as  that  chii- 
private  or  domestic  matters,  and  without  reference  to  any  Court.  The 
Commission  cannot  hold  out  any  hope  that  this  practice  will  for  some 
time  to  come  be  discontinued  by  the  natives,  and  it  has  thought  it  to 
be  its  duty  to  provide  for  cases  which  may  arise  from  the  subsistence 
of  an  ingrained  habit.  It  frequently  happens  that  a  Kafir  girl  is  mar- 
lied  and  soon  after  for  some  cause  or  other  leaves  her  husband,  who 
recovers  the  ikazi  from  her  father  without  going  before  a  Court.  Both 
parties  thereafter  contract  marriages,  which  in  many  cases  prove  per- 
manent. It  would  be  a  hardship  approaching  to  injustice  if  the  child- 
ren of  such  subsequent  union  on  the  part  of  the  woman  should  be  held 
illegitimate  by  the  non-recognition  in  law  of  the  informal  dissolution 
which  preceded  such  union,  while  no  such  disability  would  attach  to 
the  issue  of  the  polygamous  husband's  subsequent  maniage.  The 
Commission,  therefore,  has  recommended  that  for  the  protection  of 
the  children  of  such  subsequent  marriage,  who  are  innocent  of  all 
offence,  and  who  by  long  custom  have  been  considered  legitimate, 
such  informal  dissolutions  shall  be  so  far  recognised  that  the  children 
shall  not  be  prejudiced. 

96.  It  will  be  observed  that  the  Regulations  for  the  Tenitories  are  some-  ^^^° '^ '^^^l^ 
what  more  conservative  of  native  usages  than  those  recommended  in  tions^r  Native! 
in  respect  of  natives  within  the  Colony  proper.  This  distinction  has  ^ud^j^  '^^c^^T 
been  made  chiefly  in  deference  to  the  opinion  of  the  Officers  ser\'ing    proper.  '"^ 

in  the  Territories,  whi  think  that  it  would  not  be  wise  or  politic  at 
present  to  make  sudden  or  sweeping  alterations  in  the  prevailing 
native  laws  and  customs.  In  course  of  time,  modifications  and  altera- 
tions of  the  Eegulations  will  become  necessary,  and  may  be  suggested 
or  initiated  by  the  people  themselves  through  the  proposed  Territorial 
ITative  Coimcil. 


97. 


The  obligation   imposed  upon   recipients   of  ikazi   or  native  dowry  Pfovinions  as  to  re* 
to  support  the  woman  in  case  of  her  requiring  it,  is  common  to  both    ^<^'''^Vf  ot  ikizi. 
sets  of  regulations.     But   the   provision   as  to  the  recovery  of  ikazi 
varies.     In  the   Colony,  only  in  case  of  wrongful  desertion  of  the 
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Differenoes  between 
Fingo-  and  Xosa 
tribal  customs  as 
to    restoration    of 


No  father  or  guar- 
dian may  hold  two 
ikazi  settlements. 


Custom  of  XTkungena 
to  be  discount- 
enanced. 


husband  by  the  wife,  can  the  husband  claim  restoration  of  ikazi^  and 
this  claim  is  not  transferable  by,  or  heritable  from  the  husband.  In 
the  Territories,  on  the  other  hand,  there  are  other  cases  in  which  the  ikazi 
may  be  recovered  ;  and  as  Kafir  customs  differ  in  some  respects  from 
Fingo,  the  regulations  have  been  framed  to  meet  the  requirements  of 
both. 

98.  Among  the  Fingoes,  when  a  woman  dies,  or  when  a  husband  dies  and 

the  woman  returns  to  her  relatives,  the  cattle  given  for  ikcLzi  are  not 
recoverable  from  the  relatives.  But  amongst  the  Tembus,  Pondomise, 
and  other  tribes,  in  both  these  cases,  the  cattle  are  recoverable,  in  full 
or  in  part,  according  to  the  circumstances  in  connection  with  each 
case.  Although,  apparently,  more  harsh,  the  customs  of  the  Tembus 
and  Xosa  tribes,  in  this  respect,  bear  out  clearly  the  principle  of  main- 
tenance and  support  found  in  ikazi  payments.  When  a  woman  dies, 
the  obligation  on  the  part  of  those  who  were  the  recipients  of  the 
ikazi  to  maintain  her  in  case  of  necessity  ceases,  and,  therefore,  the 
cattle,  or  at  any  rate  a  portion,  are  reclaimed.  The  same  argument 
holds  good  when  a  husband  dies,  and  the  woman  returns  to  her  re- 
latives, who  in  nearly  all  cases  re-marry  her,  obtaining  for  her  a  second 
ikazi.  The  obligation  imposed  by  the  first  ikazi  has  ceased.  A  new 
connection  is  formed,  and  Kafir  law  here  orders  the  first  payment  to 
be  restored,  or  a  portion  of  it,  according  to  circumstances. 

99.  The  claim  for  restoration  of  ikazi  is  also  transferable  and  heritable  in 

some  cases  ;  such,  for  instance,  as  when  a  newly  married  man  dies, 
and  the  wife  refusing  to  remain  at  her  husband's  kraal,  returns  to  her 
father  or  guardian,  who  marries  her  again,  receiving  a  second  ikazi 
for  her.  The  native  law  here  orders  repayment  of  the  first  dowry  to 
the  heirs  of  the  deceased  husband — the  principle  being  that  no  father 
or  guardian  may  hold  two  ikazi  settlements  for  the  same  person,  at  one 
time, — a  principle  intended,  no  doubt,  to  check  the  propensity  of 
avaricious  fathers  to  make  the  payment  of  ikazi  for  their  daughters  a 
trade. 

100.  The  custom  of  Ukungena^  it  is  said,  is  still  practised  among  the  Fingoes, 
although  not  openly.  Under  this  custom,  the  widow  or  widows  of  a 
deceased  man  may  be  allotted  to  other  men  of  the  village,  the  children 
from  such  connections  being  regarded  as  the  legitimate  children  of  the 
deceased  husband.  The  Commission  cannot  recommend  the  coun- 
tenancing of  this  custom  in  any  way  whatever. 


NATIVE  LAW  OF  INEEEITANCE  AND  SUCCESSION  TO 

PEOPERTY. 


Natire  system  of 
Inheritance  ao- 
cording  to  the  rule 
of   primogenituro. 


101.  Throughout  the  Native  tribes  of  South  Afiica  one  system  of  inheri- 
tance prevails — that  of  primogeniture.  The  eldest  son  of  each  house, 
or  wife,  succeeds  to  the  property  appertaining  to  that  house.  This 
law  is  throughly  understood  by  the  Natives  and  is  weU  adapted  to 
their  present  condition.  Act  18  of  1864,  legalises  it  in  the  C'Olony, 
but  that  Act  is  incomplete  owing  to  the  non-definition  of  the  Native 
usages  and  customs,  as  required  by  it.  Yet  the  Commission  finds  that, 
with  the  exception  of  a  few  cases  in  which  land  has  been  held  under 
individual  title,  little  difficulty  has  been  experienced  in  the  adminis- 
tration of  estates  of  deceased  persons,  the  distribution  of  property 
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being  generally  made  by  the  Natives  themselves  in  accordance  with 
the  law  they  appreciate  so  highly.  It  is  better  that  such  distributions 
should  in  future  be  sanctioned,  and  as  far  as  possible,  be  controlled 
with  a  view  to  a  gradual  emancipation  of  the  Natives  from  their  exist- 
ing customs.  In  the  Native  Territories  outside  the  Colony,  the 
attachment  to  their  Native  Law  of  Inheritance  is  as  strong  as  it  is 
within  the  Colony,  and  it  is  remarkable  that  most  of  the  Christian 
Natives  also  prefer  it  to  ours. 

102.  The  Draft  Act  (  see  iVnnexure  IV  ),now  submitted,  provides  not  only  for  ^^®^^*^^^  ^'  ^^" 

the  completion  of  Act  18  of  1864,  but  also  for  the  requirements  of  the    of  Natives. 
Native  Territories ;  and  while  adopting  the  Native  law  in  the  main, 
care  has  been  taken  to  introduce  such  changes  as  shall  tend  to  the 
elevation  of  women,  and  promote  the   advancement   of  all  Natives 
desirous  of  rising  above  the  le\el  of  their  own  laws  and  customs. 

103.  Married  women,  and  unmarried  women  under  guardianship,  have  their  Rig^t«  of  Womoi 
rights  secured  to  property  acquired,  or  earned,  by  them,  wliich  they    a^  p.i^kgT 
had  not  under  Kafir  law,  and  unmarried  women,  not  under  guardian-    to»tMnciitary  c 
ship,  are  given  the  further  privilege  of  testamentary  disposition,  and    ^^  ^^' 
generally  power  is  given  to  every  native,  above  the  age  of  21  years, 

to  dispose  of  property  by  a  ^mtten  will,  or  orally  before  a  Resident 
Magistrate. 

104.  The  clause  providing  for  the  disinheritance  under  certain  circumstances)  DiBinhentance 
of  an  heir,  is  adopted  from  Native  custom,  the  Resident  Magistrate    S^SjMtoew!^ 
however,  being  substituted  for  the  Chief.     This  is  a  power  much 

valued  by  the  Natives,  as  a  protection  to  their  families  against  heirs  of 
known  bad  character.  The  Fingoes  have  specially  asked  that  it  should 
be  maintained.' 

105.  It  was  suggested  to  the  Commission  that  an  Orphan  Chamber  composed  Orphan  Chamber 

of  Native  Headmen  and  the  Resident  Magistrate,  would  be  useful  in 
some  of  the  more  advanced  Native  districts.  No  doubt  it  would  be 
valuable ;  and  the  Commission  think  that  the  suggestion  is  one  which 
might  well  be  referred  to  the  proposed  Territorial  Native  Council  for 
its  consideration. 

106.  The  Laws  and  Customs  relating  to  Inheritance  existing  amongst  Natives  Objectionable    j 

are,  as  already  stated,  set  forth  in  Colonel  Maclean's  Compendium ;  L^JJ'ilin^^* 
but  they  require  revision  in  certain  respects  which,  it  appears  to  the 
Commission,  can  now  be  judiciously  grappled  with ;  such  as,  for 
instance,  the  provisions  arising  out  of  barbarism  that  '^  females  can 
inherit  nothing,  but  are  themselves  property  "  and  ^'  that  a  married 
woman  is  the  property  of  the  husband,  and  when  he  ^'  dies  she 
becomes  the  property  of  his  heirs."  With  these  provisions,  and  others 
requiring  amendment  in  the  direction  of  civilization,  the  Commission 
has  accordingly  dealt. 

107.  The    establishment  side  by  side  within  the  Colony  and  its  Native  Neoe«iity  for  m 
dependencies  of  systems  of  law  distinct  in  character  may  at  first  sight    f^^  ^  -^f 
appear  to  be  objectionable ;  but  with  n^gard  to  the  law  of  Inheritance    tan^  and  Soo 
and  Succession  it  must  be  understood  that  it  has  been  and  will  be  fol-    "^* 
lowed  by  the  Native  population,  whether  it  be  ignored  by  the  general 

law  of  the  Colony  or  not, — an  obsenation  which  applies  with  equal  force 
to  the  other  Native  laws  and  usages  dealt  with  by  the  Commission.  The 
aim  of  those  interested  in  the  well-being  of  the  Natives  should,  there- 
fore, be  to  wean  them  gradually  from  these  customs  and  to  provide 
machinery  by  which  they  may  be  enabled  in  course  of  time  to  emerge 
from  their  uncivilized  condition  and  to  join  the  ranks  of  their  fellow- 
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subjects,  enjoying  the  benefits  of  a  more  enlightened  system.  In 
India,  the  Mohammedan  and  Hindu  Laws  of  Inheritance  are  found  in 
successful  operation  side  by  side  with  the  British  law,  which  is  applied 
to  a  section  of  the  population ;  while  our  Colonial  law  recognises  the 
necessity  for  a  similar  distinction,  as  is  shown  by  the  provisions  of  Act 
1^0. 18  of  18G4,  and  the  British  Kaffrarian  Ordinance  No.  10  of  1864, 
which  is  still  in  force  within- a  limited  area. 


Native  Custom  with 
regaid  to  occupa- 
tion of  land. 


NATIVE  TENURE  OF  LAND  AND  THE  INDIVIDUAL  TENURE 

SYSTEM. 

108.  On  the  next  subject,  viz. : — ^'to  enquire  into  the  Native  Customs  in 
the  matter  of  Land  Tenure,  and  to  make  such  suggestions  regarding 
the  Tenure  of  Land  as  may  seem  best  suited  to  carry  out,  where' 
practicable,  the  policy  of  this  Colony  in  the  matter  of  individual 
Tenure,"-^  the  Commission  finds  that,  according  to  native  customs, 
the  land  occupied  by  a  tribe  is  regarded  theoretically  as  the  property 
of  the  paramount  Chief;  in  relation  to  the  tribe  he  is  a  Trustee 
holding  it  for  the  people,  who  occupy  and  use  it,  in  subordination  to 
him,  on  communistic  principles.  The  history  and  traditions  of  the 
Natives  have  established  a  deep  and  ingrained  prejudice  in  favour  of 
this  tenure,  and  the  Commission  has  learned  with  regret  that  the 
well-intentioned  efforts  of  the  Government  to  extend  the  advantages 
of  individual  tenure  to  Natives  located  in  the  Colony  proper,  have 
not  been  as  successful  as  could  have  been  desired. 

109.  The  subject  has  proved  to  bo  emban-assing  and  difficult,  judging  from 
olVjcial  reports  and  the  evidence  of  highly  qualified  and  trustworthy 
witnesses,  and  the  Commission  is  imable  to  recommend  that  any- 
thing like  a  general  system  of  dividing  Native  lands  and  securing 
rights  of  individuals  by  separate  title  deed-  should  be  decided  on  at 
present  for  the  Territories.  It  is  of  opinion,  however,  that,  this  should  - 
be  steadily  kept  in  view  by  the  Government,  with  the  distinct  object  of 
taking  advantage  of  every  favoring  opportunity  at  the  request  of  the 
people,  or  from  other  encoiu-aging  circumstances,  to  establish  that 
system,  so  that  at  the  earliest  practicable  period  '^  the  Native  Custom 
in  the  matter  of  Land  Tenure  "  shall  be  superseded  by  the  better 
system  of  holding  Iknd  under  individual  right  and  by  separate  title 
deed, 

Regruiationspropoeed  110,  Meanwhile,  and  until  events  lead  to  that  issue,  the  Commission  recom- 
mends the  following  regulations  to  apply  to  the  Lands  in  the  Native 
Territories: — 

1. — That  the  lands  in  the  Temtories  now  occupied  by  tribes  or 
sections  of  tribes  shall,  by  formal  title  deeds  granted  by  the 
Crown,  be  setthd  and  vested  in  Boards  of  Trustees  nominated 
by  Government,  one  of  such  trustees  in  each  case  being  a 
cliief  or  influential  headman,  who  shall  hold  the  same  in  trust 
for  the  benefit  of  the  people  entitled  thereto,  subject  to  such 
rules  and  regulations  as  Government  may  fix  and  determine 
always,  however,  without  prejudicing  existing  or  vested  rights. 

2 — No  Trustee  or  Trustees  shall  have  any  power  of  mortgage  over 
lands  held  by  tribal  title  except  for  improvement  on  such  lands 
which  scheme  of  improvement  shall  be  first  submitted  tq 


Evidence  unfavour- 
able to  general 
system     of     indi- 

.  vidual  title-deeds ; 
but  object  of 
carrying  out  that 
system  should  be 
kept  in  view. 


Tribal  lands  to  bo 
vested  in  Boards 
of  Trustees. 


Powers  of  Trustees 
in  regard  to  mort- 
gage, alienation, 
or  sale. 
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Government  and  be  subject  to  its  approval  before  power  of 
action  is  granted  ;  nor  shall  such  trustees  have  any  power  of 
alienation,  or  sale  of  any  portion  of  such  lands  held  under 
tribal  title,  except  in  the  issue  of  individual  titles  under  the 
regulations  providing  for  issuing  such  titles  to  natives  only. 

3. — The  Trustees  under  any  tribal  tenure  shall  be  bound  from  time  Anjnuai  Reports  from 

xrllfitoGB  LO  D6  I&ICL 

to  time  at  yearly  intervals  to  prepare  full  and  particular  reports    befow  Parliament. 

of   their  administration  and   of   the   condition,    habits,    and 

progress  of  the  people  occupying  the  areas  held  by  them, 

accompanied  by  audited  ac  counts  of  all  moneys  received  and 

paid  in  connection  with  their  trust,   and  such  reports  and 

accounts  shall  be  regularly  laid  before  the  Parliament  of  the 

Colony. 

4. — At  every   seat  of  magistracy    there  shall   be  kept  a  registry  ^^^^^^  **<^p^®" 
of  all  persons  occupying  plots  of  land  in  the  district. 

5. — The  occupier  of  any  kraal,  garden,  or  plot  of  land  may  lawfully  ^^f  ri^u^to^o^u^ 
sell  his  right  of  occupation  of  such  kraal,  garden,  or  plot  of    pation. 
ground  to  any  native  approved  by  the  chief  or  headman  and 
the  Magistrate  of  the  district. 

6. — ^Rights  of  occupation  of  any  plot  of  land  may  cease  and  determine  Rights  of  occupation 
when  the  occupier  is  absent  from  the  same  for  more  than    ^T^^^t^^S 
twelve  months  without  having  placed  in  occupation  a  repre-    months, 
sentative  approved  by  the  headman  and  magistrate. 

7. — Eights  of  occupation  of  kraal  sites,  gardens,  or  plots  of  land,  Grant  of  land,  &c, 
not  in  occupation,  may  be  granted  by  the  resident  magistrate    ^^*  ^  occupation, 
with  the  concurrence  of  the  headmen  to  persons  belonging  to 
one  or  other  of  the  native  tribes. 

8. — ^The  rights  of  occupation  to  any  kraal,  garden,  or  plot  of  land  Rights  of  occupation 
shall  be  heritable,  but  shall  not  be  alienable,  otherwise  than  as    ^®"**^^®- 
by  sub-section  5  provided. 

9, — When  the  maiority  of  the  occupiers  of  any  tribal  area,   or  ^^^^"^^  ""^  "^""P"^ 

•  X     •   1  J-  jL:   A      -i-i.-  1.  XT-  •      -x        i»  •  ™*y  request  issue 

magisterial  district  within  such  area,  or  the  majority  of  occupiers    of  individual  tiUe. 
of  any  section  of  such  area,  shall  request  the  Governor  to  issue 
individual  titles  to  plots  of  land,  such  titles  may  be  issued. 

10. — ^When  it  shall  be  considered  expedient  to  issue  individual  titles  Title  shall  be  to  plots 
to  plots  of  land,  the  title  shall  be  to  the  plot  or  parcel  thereto-    previously    occu- 
fore   occupied  by  the  individual,  with  or  without  rights  of    ^^ 
grazing,  according  to  custom. 

11. — ^When  the  persons  in  lawful  occupation  of  any  tribal  area  or  Land  Commission  to 
magisterial  district  within  such  area  shall,  by  majority,  petition    ^^^vid^^^^ 
that  individual  title  may  be  issued,  a  Land  Commission  for 
that  area,  consisting  of  the  magistrate  and  two  headmen,  shall 
decide  on  all  claims  to  individual  title  to  be  recommended  to 
Government  for  approval. 

12. — ^All  individual  titles  shall  be  heritable  but  not  transferable  by  '^^t  if "^^H.i  ^^ 

-  1  jv    •       ^T_         V    ^  ±-  T  .  '^       not  transferable  by 

purchase  or  sale,  otherwise  tnan  between  native  and  native.         »aie,  except  be- 
tween natives. 

111.  In  pursuance  of  the  resolution  already  adopted  recommending  interissae  of  titles  in 
alia  that  individual  titles  shall  be  issued  at  as  early  a  date  as  may  be    ^^^i»^^- 
found  beneficial  to  the  people,  and  desired  by  them,  the   Commission, 
in  consequence  of  evidence  offered  on  this  point,  expresses  its  belief 
that  sach  individual  titles  may,  with  advantage,  be  issued  in  several 
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portions  of  Fingoland,  at  an  early  date,  or  as  soon  as  an  expression 
of  opinion  favourable  thereto  shall  have  been  obtained  from  the  people, 
in  conformity  «rith  the  regulations  applying  to  land  tenure  under 
tribal  titles. 

^^ytT^''^   112.  With  regard  to  the  Native  Locations  within  the  Colony  (including  the 
in  Trustees.  district  of  Hcrschcl)  the  Commission  recommends  that  these  Locations 

should  continue  to  be  reserved  for  Native  occupation ;  and  that  this 
reservation  should  be  secured  by  means  of  titles  or  trust  deeds  issued 
for  that  purpose  in  favour  of  Boards  of  TrusteeSj  who  shall  hold  and 
administer  these  lands  for  and  on  behalf  of  the  natives  in  occupation 
of  the  same — subject  to  the  preceding  regulations  on  land  tenure  for 
the  Territories  which  have  been  recommended  by  the  Commission, 
and  subject  also  to  any  arrangements  within  such  Location  already 
made  or  hereafter  to  be  made  for  individual  tenure. 

^^S^***^^^f  1  ^d    113.  In  reference    to  land  tenure  and  transfer  of  land  held  by  natives 
held  Iby   natives  uudcr  individual  title,  the  Commission  recommends  that  the  method  of 

2??®'    individual  convevauce  should  possess  more  simplicity  and  be  less  expensive  than  in 

title  svstem.  •'  •  x^  •/  x 

the  case  of  titles  held  by  Europeans.  We  suggest  that  when  titles 
are  once  issued  and  registered,  it  would  be  better,  on  transference  of 
land  between  native  and  native,  by  sale  or  by  inheritance,  that  pre- 
sentation of  the  title  at  the  Kesident  Magistrate's  otfice  within  each 
district,  and  a  declaration  attested  before  such  Magistrate,  with  pay- 
ment of  a  small  fee,  not  exceeding  five  shillings,  should  be  valid  as 
transfer,  and  duplicate  of  such  transfer  at  the  Deeds  Eegistry  Office, 
Cape  Town,  provided  for ;  or  such  other  method  adopted,  to  meet  the 
requirements  of  the  case,  as  may  to  the  Government  appear  proper. 

^^^i^for^mSb    11^*  ^^^  question  whether  titles  issued  under  the  individual  title  system 
Treason.  ^'  should  at  all  times  be  conditional  for  their  validity  upon  the  loyalty  of 

the  native  or  natives  for  whose  benefit  they  have  been  granted,  has 
been  under  our  consideration ;  but  while  approving  of  the  principle  of 
forfeiture  of  land  in  the  case  of  High  Treason  or  conspiracy  against  the 
Queen's  Government,  the  majority  of  the  Commission  cannot  recom- 
^  mend  its  application  to  title  deeds  held  by  Natives  in  the  Territories, 

until  the  law  of  the  Colony  has  been  adapted  to  the  same  principle. 


LOCAL    SELF-GOVEENMENT. 


Territowial  Administration. 


Administration.         2^5^    Being  of  opiuiou  that  the   question   of  Administration  comes   fairly 

withm  the  scope  of  the  question  of  ^'  Local  Self -Government  in  the 
Native  Territories,"  the  Commission  has  resolved  briefly  to  submit  its 
views  thereon.  We  do  so  not  only  for  the  reason  that  we  fully  believe 
the  subject  is  an  important  one  in  itself  with  reference  to  the  future 
of  the  Territories  in  their  relations  to  the  Colony,  but  also  because  it 
is  one  on  which  a  new  departure  may  very  conveniently  be  now  made, 
while  the  present  time  is  also  favourable  for  attempting  this  departure 
with  a  probability  of  success. 

■^e^*puia^^^^   116*  1*  'oiu&t  be  borne  in  mind  that  while,  on  the  one  hand,  the  Colony  proper 
the  Colony  proper  is   a   couutry   chicfly   occupied  by  people  of  European  descent  and 

TcCTitoriM.  ^^  ^^  acknowledging  the  supremacy  of  institutions  that  belong  to  European 

civilization,  on  the  other  hand  tho  Territories  are  occupied  by  peoplo 
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of  a  widely  difEerent  origin  and  descent,  who  for  the  most  part  still 
adhere  to  primitive  tribal  institutions.  The  Commission  does  not  lose 
sight  of  the  fact  that  the  occupants  of  these  Territories  are  not 
a  homogeneous  population.  Care  however,  must  be  taken  not  to 
exaggerate  the  differences  that  exist  amongst  them  in  this  respect. 
The  Griquas,  it  is  true,  have  some  peculiarities,  but  numeri- 
cally they  possess  such  small  importance  that  it  is  doubtful  if  their 
case  affects  the  issue.  The  other  tribes,  being  of  the  Kafir  race, 
are  nearly  identical  with  each  other  in  habits  and  customs.  Look- 
ing, therefore,  at  the  great  dissimilarity  of  the  Cis-keian  and  the 
Trans-keian  peoples,  it  seems  natural  enough  that  we  should  ask  our- 
selves whether  or  not  we  are  moving  on  the  best  lines  when,  with  one 
and  the  same  imdivided  administrative  machinery,  we  attempt  to 
govern  this  extensive  Colony  and  these  thickly-populated  Territories  ? 
Not  only  so,  but  when  we  consider  the  remoteness  of  the  people  in  the 
Territories  from  the  seat  of  Government,  and  the  multiplicity  and  diver- 
sity of  the  occasions  which  must  present  tliemselves  requiring  authority, 
experience,  and  promptitude  of  action  on  the  part  of  local  officials,  we  are 
not  likely  to  feel  reassured.  Moreover,  while  the  policy  to  be  pursued 
by  this  country  must  always  be  guided  by  a  Eesponsible  Ministry,  it  is 
inevitable  that  the  amount  of  detail  which  it  is  now  common  to  lay 
upon  Heads  of  Departments  renders  it  impossible  for  holders  of  office 
to  give  the  time  and  attention  necessary  to  the  administration  of  such 
remote  Territories,  more  especially  during  the  sittings  of  Parliament. 
It  is  therefore  the  opinion  of  the  Commission  that  the  necessity  for  a 
division  of  labour,  if  not  of  responsibility,  is  clearly  established,  as  a 
measure  of  ordinary  prudence. 

117.  In  the  case  of  the  Territorial  people,  there  are  also  special  circumstances  Traiu    of    Na 
to  be  taken  into  account.    The  facilities  offered  by  modem  telegraphic    character. 
and  postal  systems  are  great,   but  are  insufficient   when  we  come  to 

deal  personally  with  the  Kafir.  Nothing  can  be  more  unsatisfactory 
to  his  mind  than  a  brief,  cold,  inanimate  telegram  or  despatch  in 
reply  to  all  the  questions  which  he  has  felt  it  his  business  to  put,'  and 
his  opportunity  of  putting  which  is  the  one  central  point  and  pivot  of 
his  preference  for  the  rule  of  a  Chief.  Anything  in  the  nature  of  an 
abstract  idea  like  "  Government  "  is  to  him  next  to  if  not  altogether 
impossible  ;  and  he  is  apt  to  be  altogether  confounded  by  the  frequent 
or  sudden  changes  of  Party  Administration.  It  is  not  with  him  either 
as  with  others  in  this  matter.  The  European  may  long  for  the  bustle, 
the  ceremonial,  and  the  culture  that  are  to  be  found  at  a  civilised  seat  of 
government.  But  the  Kafir  seeks  his  Chief  with  very  different  aims 
and  objects.  Tribal  fathers  approach  the  Chief  to  talk  with  him  on  their 
grievances  personal  or  tribal,  or  to  feast  with  him  on  appropriate  occa- 
sions ;  the  tribal  youth  visit  him  (busa)  to  offer  their  services  to  him 
in  return  for  cattle  ;  while  all  have  freedom  of  access  to  him  whom 
they  regard  as  at  once  their  father  and  leader,  the  source  of  honour, 
and  the  dispenser  of  justice. 

118.  The  Commission  believes  that  no  one  who  without  prejudice  considers  System  of  Gov. 

these  traits  in  the  native  character,  can  escape  the  conclu-  ^ded.  *  ^  ^ 
sion  that  no  small  mistake  has  been  made  in  supposing  that 
the  Kafirs  could  immediately  and  spontaneously  accept  a  system  of 
government  such  as  that  to  which  their  obedience  has  been  invited. 
It  may  be  said  that  in  the  system  we  have  hitherto  provided,  consisting 
as  that  does  of  magistmtes  subordinate  to  Chief  Magistrates  for  the 
several  territories,  the  desideratum  has  been  supplied,  and  that  if  this 
system  is  to  be  condemned  as  a  failure  the  hope  of  ameliorating  our  rela- 
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tions  to  them  by  any  change  that  is  within  reach  is  futile.  No  words, 
however,  can  more  graphically  set  forth  the  shortcomings  of  this  system 
than  those  used  by  the  Eight  Rev.  the  Bishop  of  St.  John's  wl:  en  (Reply 
to  Q.  7,333)  he  says  that  the  system  answers  pretty  well  *^  but  it  lacks 
executive  force."  It  is  vain  to  expect  that  officers  whose  main  fimctions 
are  judicial  can  fill  up  the  hiatus,  or  bridge  the  gulf  that  separates  the 
people  from  the  Government.  No  powers  have  been  'delegated  by 
Government  to  the  Chief  Magisti-ates,  enabling  them  either  to  have  any 
voice  in  the  selection  of  subordinate  officials,  or  to  any  appreciable  ex- 
tent to  take  that  place  in  the  Kafir  imagination  which  has  from  time 
immemorial  been  filled  by  their  Chiefs.  In  the  case  of  these  Chief 
Magistrates,  also,  the  growing  multiplicity  of  their  duties  in  the 
hearing  of  appeals,  management  of  revenue  and  expenditure,  and  the 
details  of  office  work,  daily  renders  them  less  able  to  undertake 
those  functions  of  supervision,  leadership,  and  encouragement  in 
progress,  which  are  indispensable  if  we  would  desire  to  see  the  Kafir 
advance  in  material  well  being,  increase  in  knowledge,  and  improve  in 
conduct. 

^  ^^®^    119.  In  considering  the  changes  desirable  to  be  proposed  with  a  view  to 
nted  for  the  remedying  this  unsatisfactory  state  of  things,  we  have  set  out  by 

Glutted  ^  limiting  ourselves  entirely  to  such  as  it  is  competent  for  the  Colonial 

Paliament  to  introduce  without  having  to  make  any  application  to  the 
Imperial  Parliament  for  an  augmentation  of  its  "power ;  and  the 
resolutions  adopted  by  the  Commission  on  the  1st  November  last  con- 
cisely embody  our  proposals.  First,  we  recommend  that  a  permanent 
Executive  officer  (to  be  named  the  Governor's  deputy), — that  is  to 
say,  a  high  officer  of  Government  whose  continuance  in  office,  it  is  to 
be  understood,  is  to  be  independent  of  the  exigencies  and  changes  of 
party  (see  Sir  Th.  Shepstone,  Qu.  263) — shall  be  appointed  for  the 
Native  Territories  and  be  stationed  within  them.  This  officer  should 
be  charged  with  all  the  administrative  details  pertaining  to  these 
Territories,  which  now  fall  within  the  department  of  the  Secretary  for 
Native  Affairs.  All  official  communications  and  recommendations 
should  pass  directly  to  and  through  him  ;  and  the  Government  should 
consult  with  him  on  all  questions  relating  to  the  appointment  and 
removal  of  officials  and  matters  of  administration  generally,  delegating 
to  him  such  other  powers,  authorities,  and  functions  as  from  time  to 
time  may  be  deemed  necessary  for  the  proper  conduct  of  Territorial 
affairs,  and  for  promoting  the  good  government  and  welfare  of  the 
native  population. 

ihment  of  a    120.  In  the    rccommendatiou  of   the  appointment  of    such  a  permanent 
!!^T^t^^  Government  officer,  the  Commission  is  practically  unanimous ;  but  in 

the  further  recommendation  of  the  appointment  of  a  Recorder  for  the 
Territories,  the  Commission  is  unable  to  arrive  at  the  same  unanimity. 
It  is  particularly  to  be  observed  that  His  Honour  the  President  is  in 
favour  of  continuing  the  power  recently  given  by  Parliament  to  the 
Government,  providing  for  the  extension  of  Circuif  Courts  presided 
over  by  a  Judge  of  the  Supreme  Court.  It  is  his  opinion  that  the 
Judge  of  the  Supreme  Court  can,  without  serious  inconvenience,  visit 
the  Territories  for  Circuit  Court  purposes,  that  no  appreciable  delay 
will  take  place  in  bringing  the  Territorial  Magistrates'  decisions  under 
review  in  the  Eastern  Districts  Court,  and  that  the  establishment  and 
continuance  of  such  Circuit  Courts  will,  for  the  Courts  of  Appeal  and 
Review,  secure  the  valuable  assistance  of  a  competent  bar.  In  adopting 
a  resolution  which  states  their  preference  for  a  Recorder's  Court  in 
the  Territories,  the  majority  of  the  Commission  believe  that  they  have 
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not  hastily  passed  over  these  weighty  considemtions,  which  have  been 
put  forv^'ard  by  one  having  tho  special  knowledge,  experience,  and 
sound  judgment  of  his  Honour  tho  eTudgo  President  of  the  Eastern 
Districts  Court.     Neither  is  it  from  nny  preference  in  the  abstract  for 
a  single  Judge  Court  that  the  majority  of  the  Commission  abide  by 
their  resolution.     The  considerations  which  have  weighed  with  the 
majority  are  in  part  set  forth  in  the  resolution  adopted  on  the  1st 
Noveml3er  last,  viz.,  the  special  character  of  tho  law  prevailing  in  the 
Temtories ;  the  necessity  for  immediate  review  of  Magistrates'  decisions, 
and  of  easy  reference  to   an  Appellate  Court ;    and  the  advantages  to 
be  secured  by  the  control  and  super^dsion  personally  exercised  over 
the  records  and  proceedings  of  subordinate  Courts.     It  is  to  be  noticed 
that  a  special  Penal  Code  is  recommended  to  be  enacted  for  these 
Territories,  and  that  the  regulations  which  are  submited  for  the  guidance 
of  judicial  officers  in  matters  affecting  marriage,  divorce,  and  succession 
are  very  intricate  in  their  bearings ;  while,  in  addition  to  this,  it  is 
proposed  that  our  forms  of  judicial  procedure  should  be  modified  in 
such  a  way  and  to  such  an  extent  that,  while  they  will  secure  the  ends 
of  j  ustice,they  will  be  more  suitable  to  the  ideas  and  condition  of  the  people. 
The  majority  of  the  Commission  think  also  that  reviews  of  Territorial 
Magistrates'  decisions  should  not  be  subjected  even  to  the  short  delays 
which  are  unavoidable  if  the  reviewing  Court  is  to  be  the  Court  of  the 
Eastern  Districts.     Further,  there  are,  in  respect  of  the  Territories, 
advantages   in   connection  with  an    inexpensive    and  easy  freedom 
of  access  to  a  High  C-ourt,  in  matters  of  civil  as  well  as  criminal  law  ; 
and,    also,    advantages    such   as   may  fairly  be   anticipated  from  a 
control  and    supeiTisiori   personally  to  be  exercised  by  a  Temtorial 
Judge  specially  responsible  for  the  administration  of  justice,  and,  by 
continuous   residence,  constantly   acquiring  a   larger  knowledge   of 
special  local  needs  and  a  fuller  capacity   for   making  suggestions  to 
meet  them. 

121.  The  beneficial  effects  of  a  policy  which  does  not  anticipate  the  wishes  of  ^^J^^J^rftg^^^^/^' 
the  people  in  amendments  of  existing  laws,  but  aims  at  canying  the 

people  with  the  Government  in  these  amendments,  and  even  at  foUowiug 
their  wishes  in  connection  therewith,  were  early  brought  to  the  notice 
of  the  Commission  by  Sii*  Theophilus  Shepstone.  It  seems  to  be  a  marked 
feature  in  the  Kafii'  character  that  if  matters  in  dispute  can  only  be 
well  "  talked  over"  (which  con-esponds  with  our  liberty  of  debate), 
f»hanges  can  be  made  with  much  less  fear  of  opposition  or  of  exciting 
disaffection  than  if  these  changes  are  thrust  upon  the  people.  The 
art  of  discussion  is  one  which  has  long  been  practised  in  Kaffirland, 
and  the  gifts  of  the  people  in  this  respect  are  beyond  the  average  ; 
indeed,  when  compared  with  their  lack  of  gifts  in  other  respects,  they 
must  be  considered  as  remarkable  and  unique.  The  Commission 
strongly  recommends  that  this  national  characteristic,  instead  of  being 
repressed,  should  be  utilised  in  the  government  of  the  Territories. 
"It  would  be  an  advantage,"  says  Sir  Theophilus  Shepstone,  ''if 
meetings  of  chiefs  and  headmen  were  held  to  discuss  with  the 
Secretaiy  for  Native  Affairs  any  change  in  the  law  or  administration 
contemplated  by  the  Government."  The  resolution  adopted  by  the 
Commission  on  this  subject  provides  for  the  constitution  of  a  Teni- 
torial  Native  Council,  having  power  only  to  suggest  or  initiate  alterations 
of  the  law  for  the  consideration  of  Government. 

122.  The   question   of    the    constitution  of  this  Council  and  the   method  Constitution  of  pro 

of    choosing     its    members     deserves     some     attention.       In    the    p^^-^^^^**^^®^^* 
opinion  of  a  majority  of  the  Commission  there  should  be  but  one 
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Council  for  the  whole  Territories,  the  President  of  xThich  should  be 
the  Governor's  Deputy.  In  addition  to  this  high  officer,  it  is  pro- 
posed that  the  Council  shall  consist  of  eighteen  members.  Three  of 
these  are  to  be  the  several  Chief  Magistrates,  who  are  to  hare  seats, 
but  without  the  right  of  voting  on  questions.  The  remaining  fifteen 
members — who  are  to  be  natives — are  proposed  to  be  distributed  equally 
amongst  the  several  Cliief  Magistrates'  provinces  as  now  constituted, 
being  five  members  for  each  of  the  three  provinces  of  Transkei, 
Tembuland,  and  Griqualand  East.  It  is  proposed  that  these  native 
members  of  Council  shall  be  chosen  for  two  years,  in  accordance  with 
the  method  of  co-optation  which  has  recently  and  with  so  much 
approval  been  introduced  into  India  for  encouraging  the  people  to 
take  an  intelligent  interest  in  the  management  of  local  affairs.  The 
prominent  feature  of  this  method  is  that  the  people  assemble  at  a 
public  meeting,  called  in  such  method  as  shall  appear  best  to  the  Chief 
Magistrate,  who  shall  preside  thereat,  and  ascertain  the  names  of  the 
five  persons  willing  to  undertake  the  duties  and  jointly  chosen  or 
commended  by  the  voice  of  the  meeting,  or  a  majority.  It  is  of 
course  understood  that  the  members  of  Council  shall  receive  some 
reasonable  payment  for  their  services.  By  this  double  arrangement 
of  Provincial  meetings,  and  Eepresentation  in  the  Native  Council, 
the  Commission  hopes  adequate  provision  will  be  found  for  all  needful 
expression  of  native  public  opinion. 

Ruie«  of  Procedure.     jgS.  Somc     further    details    of     the     Commission's    proposals     in     this 

matter  are  as  follows :  —  In  the  absence  of  the  Permanent 
Administrator  or  Governor's  Deputy,  the  senior  Chief  Magistrate 
shall  preside :  Meetiogs  of  the  Council  shall  be  at  such  times,  not 
being  less  than  once  a  year,  and  at  such  places  as  the  Governor  may 
appoint,  the  majority  of  the  Council,  however,  to  have  the  right  of 
suggesting  that  a  meeting  may  be  held  at  any  time  ;  decisions  of  the 
Council  to  be  arrived  at  by  show  of  hands,  a  simple  majority  to  be 
sufficient,  and  the  presiding  member  to  have  a  casting  vote  in  case  of 
an  equality  of  votes  ;  and  all  resolutions  of  the  Council  to  be  recorded 
by  the  presiding  member  and  transmitted  to  Government  with  a 
certificate  of  correctness. 

Relative  advantages    124.  By  the  miuutcs  of  the  Couimission's  proceedings,  it  will  be  seen  that 
CouncS!  or  tiw^  whilc  thosc  poiuts  were  under  deliberation,  his  Honour  the  President, 

while  in  favour  of  a  Native  Council,  desired  to  have  it  recorded  that 
he  favoured  a  system  of  three  native  Councils,  being  one  for  each 
province  in  the  Territories.  It  is  his  Honour's  opinion  that  this 
gathering  of  the  representatives  of  the  several  tribes  together  may 
become  a  source  of  danger  politically,  from  the  point  of  view  of  the 
tribal  solidarity  which  it  would  foster.  On  the  other  hand,*  the 
majority  of  the  Commission  believe  that  the  good  government  of 
these  Territories  will  prevent  them  being  a  source  of  danger  to  the 
Colony,  and  that  for  securing  this  good  government,  a  Council  whose 
members  fairly  represent  conflicting  opinions,  is-  by  no  means  the 
least  important  factor.  In  addition  to  this,  the  Commission  has  no 
reason  to  believe  that  the  analagous  system  of  three  provincial 
administrative  centres  under  Chief  Magistrates  have  in  any  way  pre- 
cluded the  possibility  of  tribal  coalitions. 

Rwpresentation     in    125:  If  the  uativcs  who  are  still  attached  to  their  tribal  customs  are  to  be  thus 
arUament.  provided  for,  SO  far  as  to  have  all  reasonable  opportunity  of  expressin 


g 


their  views   on  public   questions    affecting  them,    it    follows    that 
Europeans  resident  in  the  Territories  cannot  be  allowed  to  go  without 
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similar  reasonable  means  of  having  their  wishes  made  known.  If  this, 
proposal  for  the  constitution  of  a  Native  Council  is  adopted,  the  Com- 
mission sees  no  reason  why  European  missionaries,  farmers,  traders, 
and  others  should  not  be  represented  in  the  Colonial  Parliament.  At 
TJmtata,  Kokstad,  and  some  other  centres,  considerable  European  com- 
munities are  now  to  be  met  w4th,  and  it  ought  to  be  an  object  of  the 
Government  to  recognize  and  sti-engthen  the  political  position  of  these 
distant  communities.  The  Commission,  therefore,  recommends  that  in 
this  case  representation  should  be  extended  to  such  Europeans  and  to 
all  natives  who  may  be  duly  qualified  and  duly  registered  as  voters 
in  the  Temtories  ;  but  duly  registered  native  voters  should  be  excluded 
from  voting  for  members  of  the  Native  Council,  though  they  would 
still  be  eligible  for  election  thereto. 

126.  In  submitting  these  proposals,  the  Commission  does  not  recommend  CMef    Magistrate's 
that,  in  the  case  of  the  Chief  Magistrates,  any  functions  beyond  their     ^^  ^^' 
judicial  functions  should  determine.     The  Commission  is  of  opinion 

that,  relieved  of  these  judicial  functions,  those  officials,  acting  here- 
after as  Chief  Commissioners  of  their  respective  provinces,  will  be  in 
a  better  position  to  act  as  guides,  advisers  and  friends  to  the  Natives, 
promoting  their  welfare  and  fostering  their  attachment  to  our  rule. 

3Iiin icqya I    Go vo 'nmen t. 

127.  The  Commission  cannot  say  that  its  enquiries  have  led  to  the  observa-  Municipal  and  Vii- 
tion  of  anything  like  a  general  desire,  or  indeed  any  sort  of  aptitude    ^^^^  government, 
amongst  the  Native  tribes  for  the  management  of  Local  Government 

or  Municipal  afifairs,  as  understood  by  us.  All  their  national  traditions 
are  iii  favour  of  the  Government  of  the  Village  or  Kraal  by  the  Head- 
man, in  the  same  way  as  the  tribe  is  governed  by  the  Chief,  and  when 
these  authorities  have  been  removed,  there  has  been  decidedly  mani- 
fested a  readiness  to  submit  to  the  personal  administration  of  the 
Magistrate,  or  the  personal  influence  of  the  Missionary  as  the  case 
may  be,  and  often  w^th  the  best  results.  No  specific  legislation  in 
the  direction  of  Municipal  self-government  is  therefore  recommended 
now.  It  is  however  suggested  that  the  requirements  of  Villages  and 
Mission  communities,  where  the  Native  element  prevails,  can  at  pre- 
sent be  supplied  by  the  juiisdiction  of  the  Magistrate  in  the  one  case 
and  of  the  Mission  Station  Officers  in  the  other.  The  Village  Manage- 
ment Acts  of  the  Colony  are  adapted  for  any  communities  showing 
a  healthy  desire  for  popular  government  in  Municipal  afifairs  ;  and  the 
general  Municipal  and  District  Laws  of  the  CV»lony  will  meet  any 
cases  possibly  occuning  of  greater  advance  and  where  the  people  have 
acquired  the  superior  qualifications  afiforded  by  education  and  civiliza- 
tion. 

Terrttorial  School  Boards. 

128.  The  Commission,  however,  desires  to  give  efifect  to  the  recommenda- ^^<^^  ^b<*^  ^^^ 

tions  submitted  to  them  by  the  Superintendent-General  of  Education,  ^^  ^"^  ^' 
with  a  view  of  promoting  the  cause  of  education  in  the  Territories. 
These  are,  that  in  each  Territory  a  School  Board  or  Educational  Com- 
mittee be  f onned  to  consist,  for  each  Ten-itory,  of  the  Chief  Magistrate, 
and  the  Magistrates  and  Missionaries  of  the  TeiTitory,  assisted  by  some 
of  the  j>rincipal  headmen.  This  would  enable  Government  officers  and 
headmen  to  co-operate  with  the  Missionaries  for  educational  purposes, 
and  would  give  an  impetus  to  native  education.  Such  a  Board  should 
be  empowered,  with  the  consent  of  a  majority  of  the  inhabitants,  to  levy 
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a  small  rate  on  each  occupier  of  land,  similar  to  the  self-imposed  tax 
for  general  improvements  in  Fingoland,  whether  the  children  of  such 
occupier  attend  school  or  not.  In  the  latter  case,  this  would  act  as  an 
inducement  to  parents  to  send  their  childi-en  to  school  in  order  to 
obtain  value  fer  their  money.  In  addition  to  such  Territorial  School 
Board,  subordinate  local  School  Boards  might  by  degrees  be  formed 
for  each  school  district,  which  would  attend  to  the  requirements  and 
efBciency  of  each  school  and  urge  the  attendance  of  children  at  such 
school. 


Evilfl  arising  out  of 
sale  and  consump- 
tion of  strong 
drink. 


Prohibition  of  sale 
to  Natives  in  the 
Territories. 


LIQUOE     TRAFFIC. 

129.  The  Commission  has  been  deeply  impressed  with  the  emphatic  and 
urgent  representatipns  contained  in  nearly  all  the  evidence  taken,  and 
especitilly  froTn  thp  jnatives  themselves,  on  the  evils  arising  out  of  the 
saleand  consumption  ot  strong  drinks.  All  this  evidence  points  in  the 
clearest  way  to  the  use  of  snirituous  liquors  (chiefly  ardent  spii'its,  the 
produce  of  the  distilleries),  as  an  unmitigated  evil  to  the  Native  Eaces, 
and  that  no  other  cause  or  influence  so  directly  increases  Idleness  and 
Crime,  and  is  so  completely  destiTictive,  not  'only  of  all  progress  and 
improvement,  but  even  of  the  reasonable  hope  of  any  progress  or  im- 
provement. Those  members  of  the  Commission  whcr,  for  the  purpose 
of  taking  evidence,  had  occasion  to  \asit  the  Border  districts,  were, 

I  eye-witnesses  of  the  mischief,  jEiatchedness,  and  misery  which  the 
multiplied  facilities  for  t£e~sale  of  spirits7  by  licensed"'^anteens  "  in 
the  neighbourhood  of  native  locations,  are  producing ;  if  unchecked, 
it  can  only  have  one  result,  and  that  is  the  entii'e  destruction  of  that 

I  portion  of  the  natives  Avho  acquire  the  taste  for  brandy.  All  the 
better  class  of  natives,  and  even  the  heathen  and  uneducated  portion, 
appetnMtoJL^consciousjofJl^  to 

suppress  the  evil  which  is  bringing  ruin  on  tEeinselves^  and  their 
country.  (X  <i*-*-^  (Lo-L»-^^^-v  CV'^^>x.  *- 

130.  In  the  territories  of  Transkei  and  Griqualand  East^  a  prohibition  of  the 
sale  of  spirituous  liquors  to  natives  has  heretofore  existed  and  been 
enforced  by  laAv  ;  and   by  Clause  eight  (8)  of   the   Conditions  of  the 

I  Convention  with  the-Tembus.  under  which  the  Tembus  became  Britisll^1^/jC 
1  siibjects.  It  is  expressly  stated  that  ''''  it  is  utld^^rstooa  tnat  uovemm^eny^^ 


\  will  prohibit  the  sale  o|^lic|uors  to  all  natives,"  and  the  Amaqwati  Chief, 
Dalasile,  who  for  a  time  refused  to  come  within  the  provisions  of  this 
Convention,  but  whose  country  now  fonns  part  of  Tembuland, 
''  begged  that  the  Government  would  strenuously  prohibit  the  sale  of 
brandy  in  his  country."  The  Government  appear  to  have  earnestly 
endeavoured  to  fulfill  these  conditions  ;  and  we  find  that  when  appli- 
cation was  made  for  the  appointment  of  a  Licensing  Board  at  Umtata, 
the  Under  Secretary  for  Native  Affairs,  in  addressing  the  Chief 
Magistrate,  Major  Elliot,  in  a  letter  dated  7th  January,  1880, 
stated  : — ''  It  is  important  that  the  sale  of  spirits  to  Native  should  be 
"  prevented  in  every  reasonable  manner  possible,  and  as  a  means  to 
'^  this  end  the  Government  would  rather  that  no  licences  for  the  sale 
"  of  spirits  should  be  granted.  The  Government,  however,  yields 
"  to  the  opinion  you  express  as  to  the  necessity  for  the  sale  to  Euro- 
''  peans,  and  consents  to  the  issue  of  licences  for  sale  to  this  class  of 
''  persons  alone.    As  a  means  and  an  effectual  one  for  preventing  the 
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"  sale  to  natives,  care  should  be  taken  in  the  choice  of  men  to  whom 
'*  Licences  are  given,  and  to  secure  tliis  it  is  undesirable  that  they 
"  should  be  granted  othei-wise  than  by  the  Chief  Magistrate,  who  will 
'^  thus  alone  be  accountable  to  the  Government  in  this  important 
•^  matter."  The  effect  of  such  prohibition  has  been,  and  continues  to 
be,  beneficial  to  the  well-being  of  the  Natives,  and  helpful  and  neces- 
sary to  the  good  government  of  the  Territories,  and  the  Commission 
recommends  the  continuance  of  the  prohibitory  law,  as  provided  for 
in  Sections  256  to  2G2  of  the  Native  Territories  Penal  Code. 

131.  With  regard  to  the  Liquor  traffic  among  the  native  population  within  the  Liquor  Traffic  in  the 

ColonyProper,  the  Conmiission  has  felt  some  difficulty  in  formulating  and        ^"^  ^^^^^ ' 

re<;ommending  a  measure  likely  to  be  at  once  generally  acceptable  and 

really  efficient.     The  Natives  in   the  Border  Districts  as  far  as  they 

have  been  able  or  have  had  an  opportunity  to  express  themselves,  have 

invariably  asked  for  restrictions  to  be  placed  on  the  brandy  trade  ;  as 

theFingoesof  Peddie  pathetically  said,  ''Stop  the  canteens;  that  is 

"  where  our  misfortunes  come  from."     It  may  be  arguecl,  however, 

that  the  suppression  of  this  trade  would  cause  direct  loss  to  the  revenue 

in  the  lessened  number  of  licences,  and  the  returns  from  excise  duties. 

The  Commission  believes  that  any  such  loss  would  be  more  than  made 

up  to  the  State  by  the  improved  condition  of  the  people,  their  power 

to  buy  other  articles  yielding  customs  duties,  their  increased  industry, 

and  by  the  lessened  expense  of  the  criminal  list ;  while  the  colonial » 

public  generally  would    undoubtedly  be  benefited  by  a  better  supply  j 

of  native  labour,  and  that  of  a  more  reliable  kind,  being  available  for 

farming,  industrial  and  domestic  pui-poses. 

132.  We  have  had  under  consideration  the  remedies  and  preventives  which  prerentivee  adopted 
other  governments  have  adopted  with  respect  to  this  matter.     Accord-    ^^j^^®^  govern- 
ing to  Ordinance  No.  16  of  1879.  passed  by  the  late  Government  of  Griquaiand  West. 
Griqualand  West,  and  the  provisions  of  which  are  now  of  legal  effect  in 

the  divisions  of  Kimberley,  Barkly,  and  Hay,  no  Spirituous  Liquor  is 
allowed  to  be  sold  to  natives  without  a  written  order  from  an  employer, 
but  this  prohibition  does  not  apply  to  any  native  who  is  a  elaimholdcr 
or  burgher,  or  who  may  be  authorised  by  a  Magistrate  to  procure 
liquor  without  restraint.  In  the  Orange  Free  State,  it  is  provided  ^^^«®  ^^  s^^- 
by  section  25  of  Ordinance  No.  10  of  1856,  that  no  fermented  liquors 
shall  be  supplied  to  coloured  persons  without  a  wTitten  authority 
from  their  employers,  or  field-cornets,  or  other  officials.  In  Natal,  ^^^*^' 
there  are  similar  restrictions  on  the  Natives  of  that  C^olony 
purchasing  intoxicating  liquors, — the  law^  forbidding  them  to 
purchase  or  obtain  such  liquors,  or  even  to  receive  *  a  glass  of 
spirits  from  their  employers,  unless  it  is  administered  medicinally. 
But  Bastards,  G^iquas,  Hottentots,  and  Indian  Immigrants  are  not 
subject  to  this  restriction,  ^nd,  consequently,  the  natives  are  supplied 
with  strong  liquors  by  these  veiy  persons.  This  is  generally  known, 
and  the  canteen-keepers  take  advantage  of  it  and  have  allowed  a  habit 
to  grow  up  which  has  naturalh'  resulted  in  w*hat  the  Natal  Native 
Commission  regrets  to  find  to  be  the  case,  ''  an  increased  consuinption 
of  ardent  spirits."  In  Fiji,  there  is  a  penalty,  by  Ordinance,  attached  Fiji. 
to  any  person  couAdctc^d  of  the  offence  of  supplying  spirituous  or  mixed 
liquors  to  Natives  or  Polynesian  Immigrants,  and  debts  are  not  recov- 
erable for  liquors  so  supplied  ;  but  Magistrates  may  gi-ant  permits  to 
Natives  resident  in  their  districts,  excepting  them,  under  certain  con- 
ditions prescribed  by  the  Govemor,  from  the  operation  of  the  Ordinance. 
InC^ada,  the  laws  provide  that  within  the  boundaries  of  Indian  Eeserves  Canada. 
no  intoxicating  liquor  shall  bo  allowed  to  be  introduced  or  sold.    And 
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New  Zealand. 


Proposed  restrictions 
on  sale  of  liquors 
in  districts  where 
Native  population 
predominate. 


in  New  Zealand,  there  has  been  special  legislation  for  regulating  the  sale 
of  spiiits  within  what  are  termed  '^Native  Licensing  Districts,"  and  pre- 
venting the  sale  or  supply  of  spii'its  to  Natives  therein,  or  the  impor- 
tation of  the  same  within  such  districts  against  the  wishes  of  the 
Natives ;  but  no  ^'  Native  Licensing  Districts  "  are  constituted  unless 
in  the  opinion  of  the  Governor-in-Council,  at  least  one-half  of  the 
inhabitants  thereof  are  persons  of  the  aboriginal  native  race. 

133.  After  careful  consideration  of  the  subject,  it  appears  to  us  that  the 
principle  adopted  and  so  far  beneficially  enforced  in  New  Zealand, 
may  be  judiciously  followed  in  this  Colony,  as  a  means  of  modifying 
the  existing  evils  of  a  free  and  unrestricted  liquor  traffic  ;  and  that  in 
the  Frontier  divisions  which  fomerly  constituted  British  KafEraria,  as 
well  as  in  other  areas  or  districts,  where  the  Native  population 
predominate,  special  legal  restiictions  for  checking  the  evils  from  the 
sale  and  consumption  of  intoxicating  liquors  among  them  should  be 
introduced  as  early  as  possible.  The  Commission,  therefore,  recom- 
mends that  the  provisions  in  regard  to  the  Liquor  trafiic  proposed  to 
be  enacted  within  the  Native  Territories (e'/o^^  Sections  257  to  259  of  the 
Penal  Code,  viz  ,  the  prohibition  of  the  sale  or  supply  of  intoxicating 
liquors  to  natives  under  penalty  and  forfeit,  but  subject  to  special 
permits  to  be  issued  by  the  Magistrate)  shall  be  applied  to  those  of 
the  Eastern  and  Frontier  Districts  of  the  Colony,  in  which  there  are 
Native  Locations,  or  where  the  Natives  are  most  numerous. 


Pass  Law. 


Grounds  for  recom- 
mending its  repeal. 


Cattle  removal  and 
Vagrancy  Acts  to 
be  put  in  operation. 


PASS  LAWS. 

134.  The  Law  requiring  Natives  entering  the  Colony,  or  travelling 
from  one  place  to  another,  to  bo  provided  with  a  proper  pass, 
.  duly  signed  by  a  qualified  officer,  has  been  a  subject  of  enquiry  by  the 
Commission ;  and  we  have  come  to  the  conclusion  that  in  the  now 
altered  circumstances  of  the  Colony,  this  Pass  Law  should  be 
repealed,  and  the  natives  encoui-aged  to  seek  employment  in  the  Colony 
without  the  irritation  and  inconvenience  and  loss  of  time  entailed  by 
what  is  known  as  the  Pass  system.  The  Commission  therefore  unani- 
mously recommends  the  repeal  of  the  provisions  of  Act  22  of  1867, 
and  for  the  following  reasons : — 

(a)  The  anomalous  condition  of  the  present  law,  as  set  forth  in  the 

memorandum  of  the  Attorney-General,  dated  19th  September, 
1881,  laid  before  ParUament  in  the  Session  of  1882  (A.  91-'82), 
according  to  which  the  Kaffirs  belonging  to  the  native  locations 
in  King  William's  Town  and  East  London  division,  and  the 
Tambookies  of  the  Tambookie  Location,  Queen's  Town,  not 
being  holders  of  certificates  of  citizenship,  are  the  only  natives 
within  the  Colony  subject  to  the  penalties  of  the  Act,  while 
the  natives  belonging  to  the  recently-annexed  Territories  are 
not  so  subject,  and  the  Fingoes  are  altogether  excluded  from 
the  operation  of  the  law. 

(b)  The    provisions    of    the    Cattle    Eemoval    Act    No.    14    of 

1870,  if  put  into  operation,  and  the  Vagrancy  Act 
of  1879,  if  carefully  canied  out,  appear  to  supply  all  the 
necessary  safeguards  for  the  protection  of  property,  and  to  check 
the  evils  of  promiscuous  roaming  without  any  defiboite  object  on 
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the  part  of  natives,  more  especially  as  it  may  fairly  be  hoped 
that  the  newly  organised  Police  force  will  efifectually  contribute 
to.  the  enforcement  of  these  enactments. 

(c)  The  facility  with  which  the  best  devised  system  of  passes  has 

been  and  may  be  evaded  by  the  manufacture  and  issue  of 
spurious  passes  by  dishonest  persons. 

(d)  The  disabilities  imposed  upon  Natives  of  the  better  class  by  the 

pass  law. 

135.  The  Commission,  however,  does  not  lose  sight  of  the  fact  that  many  of  Protection.papeni 
the  natives  themselves  consider  ^'  passes  "  a  protection  to  them  when  tinue  tobe  imu 
travelling  in  the  Colony.  To  meet .  this,  we  suggest  that  protection 
papers  or  pass-tickets  might  still  be  issued,  on  application,  by  the 
several  Magistrates,  Magistrates'  Clerks,  Inspectors  of  Locations,  and 
other  Pass  Officei's,  to  all  who  may  wish  for  them  and  who  may  be  legiti- 
mately engaged  in  travelling  from  one  place  to  another — provided  that 
none  be  given  to  persons  convicted  of  serious  offences,  or  of  known  bad 
character.  A  simple  form  of  ''pass-ticket"  might  be  adopted,  stating 
the  bearer's  name,  location  or  residence,  where  proceeding,  and  for  what 
purpose.  We  also  think  that  much  good  may  be  accomplished  if 
employers  of  native  labour  adopt  the  practice  recommended  by  Capt. 
Blyth,  to  give  theii*  sen'ants,  when  leaving  their  employ,  a  certificate 
stating  length  of  seiTice,  character,  and  qualifications. 


SUPERINTENDENCE    AND    INSPECTION    OF    NATIVE 

LOCATIONS. 

136.  The  Commission  has  received  reports  in  reply  to  its  circular  addressed  ^J^?^,,g^^iJJ^* 
to  Superintendents  and  Inspectors   of   Native    Locations   within   the    Coiouy. 
Colony,  and  is   of   opinion   that   the    system   provided   by  the  Acts 

relating  to  Native  Locations  is  advantageous,  and  supplies  useful 
machinery  for  the  control  of  natives  in  various  localities,  who,  other- 
wise, would  be  subject  to  little  or  no  supendsion.  The  Commission, 
however,  thinks  that  it  is  highly  necessar}^  that  Superintendents  and 
Inspectors  of  Native  Locations  should,  for  the  efficient  discharge  of 
their  duties,  reside  in  the  immediate  neighbourhood  of  the  respective 
locations  under  their  management,  if  not  actually  within  the  limits  of 
such  locations.  In  <iddition  to  this,  the  Commission  considers  that  in 
all  cases  where  a  considerable  number  of  natives  occupy  a  tract  of 
countiy,  to  the  almost  complete  exclusion  of  Europeans,  the  officer  to 
be  appointed  as  Superintendent  or  Inspector,  should  not  be  allowed  to 
engage  in  any  other  profession  or  business. 

137.  The  Commission  also  desires  to  bring  to  the  notice  of  Government  Occupation  rent 

that  in  most  Frontier  Towns,  having  Municipal  Boards  or  Town  ^J^^^*^*^^^  ^ 
Councils,  it  has  become  a  custom  to  set  aside  a  portion  of  the  town- 
ship or  of  the  common  pasture  lands  for  the  huts  or  dwellings  of  such 
natives  as  ostensibly  are  domestic  servants  or  labourers  in  the  tow^l. 
It  is  usual  for  these  Municipal  Boards  or  Town  Councils  to  demand 
and  take  from  the  occupier  of  each  lot,  a  sum  of  money,  by  way  of 
occupation  rent.  These  rents  soom  to  be  tak(»n  in  some  instances, 
without  any  admission  of  an  implied  obligation  to  make  suitable  pro- 
vision for  the  wants  of  the  location  community.  It  is  probable 
that     an     improvement    may    be     made   iu  this    respect    by    the 
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disallowance  or  cancellation  of  the  local  regulations,  which  legalise 
this  occupation-rent,  unless  and  until  the  requirements  of  the  location 
in  respect  of  such  things  as  water  supply,  sanitary  arrangements, 
schools,  police,  &c.,  are  reasonably  provided  for. 

ajreraent  elected  by    138.  A  Committee  of  inhabitants  of  such  Native  Locations,  and  elected  by 
inhabitants.  them,   may  conveniently  undertake  the  management  of  some  of  its 

affairs,  subject  or  not  to  the  control  of  the  local  Municipal  Board  or 
To^ni  Council, — a  system  which  would  gradually  develop  that  liking 
and  capacity  for  municipal  self-government,  which,  at  present,  are 
desiderata  amongst  natives. 

Tenure  of  hut  or    139.  It  is  also  Certain  that  the  right  of  occupation  of  these  Location  hut  or 
such  lolmtions.  ^  dwelling  lots  often  passes  from  native  to  native  for  valuable  considera- 

tion, a  fact  which  seems  to  indicate  that  the  time  has  amved,  in  some 
of  the  older  towns,  for  a  substitution  of  permanent  titles  for  the 
infonnal  tenure  which  now  subsists. 


GENERAL  RECOMMENDATIONS  AND  REMARKS. 

^oT^*^  influences    140.  While  confiuing  ourselves  generally,  in  terms  of  the  instructions  given 
sions.  to  us,  to  the  Consideration  of  the  improvement  of  the  condition  of  the 

Natives  by  means  of  legislative  action,  we  Qonsider  we  would  fail  in 
our  duty  to  the  Government  and  people  of  the  Colony,  if  we  professed 
to  hold  that  only  by  means  of  such  legislative  action  can  the  Natives 
be  caused  to  advance,  or  their  condition  be  ameliorated.  There  are 
happily  other  beneficent  forces  at  work,  gradually  remoulding  their 
nature  and  character,  by  guiding  them  to  superior  knowledge  ajtid 
higher  hopes,  as  well  as  training  them  in  civilized  arts  and  habits  and 
the  social  order  of  a  well-regulated  community.  Among  the  most 
powerful  of  these  operating  at  present  are  the  various  Christian 
Missions,  which  at  great  expense  and  with  untiring  devotedness,  and  in 
spite  of  heavy  losses  and  manifold  discouragements,  have  established 
their  agencies  throughout  the  Native  Territories.  The  influence  of 
these  agencies  in  raising  the  Natives  both  morally  and  industrially  in 
theii'  standing  as  men  can  hardly  be  over-stated.  The  piinted  records 
of  the  Commission  contain  ample  evidence  of  the  success  which  has 
attended  and  continues  to  attend  such  labours.  A  few  adverse 
criticisms,  with  regard  to  the  results  of  their  work,  have  come  to  our 
notice,  but  these  have  not  been  substantiated,  nothwithstanding  that 
even  the  best  fiiends  of  missions  admit  and  deplore  the  fact  that  what 
is  accomplished  falls  far  short  of  the  objects  aimed  at  and  wished  for. 
It  is  a  sincere  gratification,  therefore,  to  the  Commission  to  be  able  to 
bear  its  unanimous  testimony  to  the  high  opinion  formed,  both  from 
hearsay  and  from  personal  observation  and  experience,  of  the  good 
which  is  being  effected,  morally,  educationally  and  industrially,  by 
Cliristian  Missionaries  among  the  native  population ;  and  we  recommend 
that  all  the  countenance,  protection,  and  support  which  may  be  possible 
sliould  be  extended  to  them  by  the  Government. 

^^t" r^ot  Magi^t^     I'^l-  Another    important   and  invaluable  influence  for  the  elevation  and 
in  their  dealings  improvement  of  the  people  is  to  be  found  in  the  good  guidance,  conduct 

Jhe  natiTlr  ^^^  i^^d  character  of  the  Magistrates  and  subordinate  officers  charged  with 

the  administration  of  affairs  in  the  Native  Districts  and  Territories. 
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There  are  well-known  and  distinguished  examples  of  public  officers,  of 
great  experience  and  approved  ability,  whose  conduct  in  all  their 
dealings  and  relations  with  the  Natives  has  been  marked  by  the  most 
rigid  principles  of  virtue,  strict  justice,  and  good  faith,  as  well  as  by 
unvarying  accessibility,  patience,  kindness,  friendly  consideration, 
and  earnest  deske  to  promote  their  interests.  To  the  prudence  and 
skill  of  these  officers  in  the  management  of  the  communities  under 
their  magisterial  supervision,  may  be  greatly  ascribed  the  present 
prosperity  and  advancement  of  a  considerable  portion  of  the  Natives, 
and  their  contentment  with  and  attachment  to  our  rule.  Such  exam- 
ples shew  that  the  success  cf  our  government  of  the  Native  tribes  and 
the  tranquility  of  the  country  frequently  depends  as  much  upon  the 
tone  of  the  public  servants  we  employ,  and  the  character  of  their 
intercourse  with  the  people,  as  upon  the  intrinsic  merits  of  the  mea- 
sures we  introduce  among  them. 

142.  The  Commission,  beinff  impressed  with  the  necessity  of  securinsr  in  the  i*«>po»ed  systei 
future  efficient  men  of  suitable  character  and  qualifications  for  carrying    Native  Seiric 
on  the  proper  administration  of  law   and  order  in  the  Territories, 
earnestly  recommends  to  the  Government  the  systematic  organization 
of  that  branch  of  the  public  service  which  deals  with  the  adiriinistra- 
tion  of  Native  afPairs.     It  must  be  borne  in  mind  that  the  position  of 
officials  in  the  Territories  is  one  of  peculiar  drawbacks  and  disadvan- 
tages, they  and  theii-  families  being  isolated  and  removed  to  a  great 
extent  from  the  aids,  chances  and  benefits  of  civilized  society,  and 
having  little  prospect  of  advancement  in  the  ordinary  Civil  Establishment 
of  the  Colony.'    It  is  therefore  desirable  that  the  Native  Service  should 
be  made  especially  attractive  by  liberal  emoluments  being  attached  to  the  Qualifications 
several  offices  and  appointments,  and  by  recognized  promotions  from    appointmenta 
the  lower  to  the  higher  ranks  being  assured  to  all  who  qualify  them-     ^^^^  ^^' 
selves  for  the  administration  of  the  law,  and  who,  in  addition,  pass  a 
prescribed  examination  in  the  Kafir  language,  and  prove  themselves 
thoroughly  acquainted  with  the  provisions  of  the  Penal  Code,  and  of 
the  Eegulations  relating  to  Native  Man-iageand  Inheritance  and  Land 
Tenure,  and  generally  vnth  Native  traditions  and  usages.     We  would  Faciuties  for  a 
also   recommend  with  the  view  of  enhancing  the  efficiency  of  all    MtionoftheN 
Territorial  Officers,  that  Government  should  take  such  measures  as  to 
it  may  seem  best  for  encouraging    the  acquisition   of  the    Native 
language  by  its  Officers  in  the  Native  Service ;  and  that  as  suggested 
by  the  Superintendent-General  of  Education,  one  or  more  educational 
institutions  be  subsidized,  with  the  object  of  affording  facilities  for  the  Bmpioyment  of 
study  of  the  Kafir  language.     The  employment  in  the  public  service    ^^^' 
of  Natives  of  education  and  respectability,  should  likewise  be  an  object 
to  be  kept  in  view,  as  opening  a  door  for  their  talents  and  for  their  fair 
and  honourable  ambition. 

143.  Considering  the  great  advantages  to  be  derived  from  the   diffusion  ^?^'' ^^  »a<^i^6 
among  the  Natives  in  the  Territories  of  a  clear  and  accurate  knowledge    guage. 

of  the  laws  affecting  them,  the  Commission  further  recommends  that 
as  soon  as  any  laws  and  regulations  shall  be  promulgated  for  their 
government,  a  precis  of  such  laws  and  regulations,  in  clear,  untech- 
nical  language  suited  to  the  native  comprehension,  shall  be  drawn  up, 
and  translated  into  the  Kafir  language,  and  a  sufficient  number  of 
printed  copies  of  the  same  supplied  to  each  Magistrate  for  gratuitous 
distribution  among  the  people. 

144.  It  was  the  original  intention  of  the  C-ommissiou  to  make  an  enquiry  ^"^*«i«^d- 
into  the   laws    and   customs    of    the    Basutos,    and    to    ascertain 

G 
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whether  and  in  how  far  differences  exist  between  these  and  Kaffir  laws 
and  customs,  with  a  view  to  the  consideration  of  the  necessity  or 
otherwise  of  special  legislation  for  Basutoland.  For  this  pur- 
pose, the  Commission  in  the  month  of  November,  1881,  placed 
itself  in  communication  with  the  Honourable  the  Premier, 
in  order  to  learn  if  in  the  opinion  of  the  Government  it  was 
expedient  that  a  quorum  of  its  members  should  then  visit  that 
Territory  to  take  evidence.  The  Premier  at  once  intimated  that  he 
did  not  consider  it  expedient  that  the  Commission  should  at  that 
time  visit  Basutoland;  and  subsequently,  circumstances  have  not 
appeared  to  the  Commission  to  be  any  more  favourable  to  the 
object  in  view.  The  Commission,  however,  is  satisfied  from  the 
information  ab-eady  obtained,  that  there  are  sufficient  differences 
^DSntfTpi^  c^e  between    the     Basuto     and    Kafir    laws   and    usages,    to    render 

and  Regulations  to  it  uuadvisable  that  the  Draft  Native  Territories'  Penal  Code,  or  the 

Basuioa.  Ecgulatious  in  reference  to  Marriage  and  Inheritance,  should  be  applied 

to  the  Territory  of  Basutoland,  until  after  due  investigation  and 
enquiry  as  to  the  laws,  customs,  and  usages  of  the  Native  inhabitants 
of  that  country. 

^H^-E^^^^  ^    ^^^'  ^^  conclusion,  the  Commission  accompanies  this  Eeport  and  its  Annex- 
^^  *  ures,  with  the  Minutes  of  Proceedings,   the  Minutes  of  Evidence, 

and  various  other  documents  relating  to  its  extended  enquiry ;  all  of 
which  are  now  submitted  for  Your  Excellency's  consideration. 

And  we  respectfully  subscribe  ourselves. 

Your  Excellency's  obedient  Servants, 
J.  D.  BAEEY,  President. 

james  stewart, 
w.  e.  stanford, 
thomas  xjpington. 
Wm.  bisset  berry, 
emile  s.  rolland. 
richard  solomon. 


Mr.  Ayliff  dissented  from  the  above  Report,  for  the  reasons  stated  in 
his  separate  Report,  printed  as  Annexure  Y. 

JOHN  NOBLE, 

Secretary. 

Native  Laws  and  Ctistoms  Commission^ 

Grahmifs  Town^  December  29,  1882. 
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NATIVE  TERRIT0EIE8  PENAL  CODE. 


TITLE  I. 
CHAPTER  I. 

PEELIMINART. 


SBbmaS  it  is  expedient  to  provide  a  penal  code  for  the  territories  known  as  Transkei, 
Qcalekaland,  Tembuland  (including  Emigrant  Tembuland,  otherwise  called 
Emigrant  Tambookieland;  and  Tembuland  rroper),  Bomvanaland,  and  Ghiqua- 
land  East : 

Be  it  enacted  as  follows : — 

Short  Title  and  operation  of  Code, 

1.  This  Act  shall  be  called  "  The  Native  Territories  Penal  Code,"  and  shall  take 
effect  on  and  from  the  day  of  ,  1882,  throughout  the  whole  of 
the  territories  known  as  Transkei,  Gcalekaland,  Tembuland  (including  Emigrant 
Tembuland,  otherwise  called  Emigrant  Tambookieland,  and  Tembuland  Proper), 
Bomvanaland,  and  Griqualand  East. 

Offenders  liable  under  the  Code. 

2.  Every  person  shall  be  liable  to  punishment  under  this  Code,  and  not  other- 
wise, for  every  act  or  omission  contrary  to  the  provisions  thereof,  of  which  he  shall 
be  guilty  within  the  said  territories  on  or  after  the  day  of  ,  1882. 

Criminal  Fugitives  from  Extra- Colonial  Native  Territories, 

3.  Every  person  shall  be  subject  to  punishment  under  this  Code  for  every  act  or 
omission  of  which  he. shall  be  guilty  on  or  after  the  day  of 

1882,  within  the  territory  of  any  native  chief,  by  virtue  of  any  treaty  or  engagement 
heretofore  entered  into,  or  which  may  hereafter  be  made,  between  such  native  chief 
and  the  Governor  of  the  Colony  of  the  Cape  of  Good  Hope. 

Offence  committed  when  and  where  offender  has  property  in  possession  or  control, 

4.  Every  offence  consisting  in  unlawfid  taking  or  obtaining  or  appropriating 
property,  or  in  knowingly  receiving  property  so  taken,  obtained,  or  appropriated,  or  in 
forging  any  document,  or  in  using  any  forged  document,  is  committed  as  long  as,  and 
at  every  place  where,  the  offender  has  the  property  or  document  so  unlawfmly  dealt 
-with  in  his  possession  or  imder  his  control,  whether  the  original  offence  was  committed 
-within  the  territories  to  which  the  Code  applies,  or  without. 

Illustration, 

A  stole  from  B  certain  cattle  at  Kimberley,  and  brought  them  within  the  Transkei,  whoro  he 
had  them  in  his  possession  and  is  apprehended.     A  is  subject  to  punishment  imdcr  this  code. 

Local  laws  not  affected  by  Code^  save  when  inconsistent  with  its  provisions, 

5.  Nothing  in  this  Act  is  intended  to  repeal,  vary,  suspend,  or  affect  any  local  law 
in  force  within  the  said  territories,  save  and  except  in  so  far  as  such  local  law  is  incon- 
sistent with  the  provisions  of  this  Code. 

Powers 

1 
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Powers  of  Chtefa  and  Headmen^  und^r  covenants  with  the  Government,  not  to  he -affected^ 

6,  Nothing  in  this  Act  contained  shall  be  construed  so  as  to  deprive  any  native 
Chief  or  Headman  of  such  power  and  authority  as  he  may  be  entitled  to  exercise  bv 
virtue  of  any  existing  covenant  or  conditions  made  by  such  Chief  or  Headman  with 
the  Government  of  the  Cape  of  Good  Hope,  or  any  representative  of  Her  Majesty  the 
Queen. 

Interpretation  of  terms. 

7.  In  this  Act  the  following  words  and  expressions  are  used  in  the  following 
senses,  unless  a  difFerent  intention  appears  from  the  context : — 

(a).  The  pronoun  "he"  and  its  derivatives  are  used  of  any  person,  whether  male 
or  female.  "Words  importing  the  singular  include  the  plural,  and  words  importing  the 
plural  include  the  singnlar  number.  The  word  "  man  denotes  a  male  human  being 
of  any  age.  The  word  "  woman  "  denotes  a  female  human  being  of  any  age.  The 
word  "  person  "  include  any  person  or  association  or  body  of  persons,  whether  incor- 
porated or  not.  The  word  "  public  "  includes  any  class  of  the  public  or  any  com- 
munity. The  word  "  Governor "  means  the  officer  for  the  time  being  administering 
the  government  of  the  said  territory.  The  word  "government  "  denotes  the  person 
or  persons  authorized  by  law  to  adnuster  executive  government  in  any  part  of  the  said 
territory.  The  word  "  Court "  denotes  a  judge  who  is  empowered  by  law  to  act 
judiciaUy  alone,  or  a  body  of  judges  empowered  by  law  to  act  judicially  as  a  body 
when  such  judge  or  body  of  judges  is  acting  judicially.  The  word  "  Judge " 
denotes  every  person  who  is  empowered  by  law  to  give,  in  any  legal  proceeding, 
criminal  or  civil,  a  definitive  judgment,  or  a  judgment  which,  if  not  appealed  against, 
would  be  definitive,  or  a  judgment  which,  if  confirmed  by  some  other  authority,  would 
be  definitive ;  or  who  is  one  of  a  body  of  persons  empowered  by  the  law  to  give  such  a 
judgment. 

Illustration, 

(».)  A  magistrate  exercising  jurisdiction  in  sespect  of  a  charge  on  which  he  has  power  to 
Bontence  to  fine  or  imprisonmont  with  or  without  appeal,  is  a  judge. 

(n.)  A  magistrate  exercising  jurisdiction  in  respect  of  a  charge  on  which  he  has  power  only  to 
commit  for  trial  to  another  Court,  is  not  a  judge. 

(J).  The  word  "public  servant"  denotes  a  person  falling  under  any  one  of  the 
following  descriptions,  namely: — (1).  Every  servant  of  the  Queen.  (2).  Every  com- 
missioned officer  of  the  military  or  naval  force  of  Queen.  (3).  Every  Judge.  (4). 
Every  officer  of  a  Court  of  Justice  whose  duty  it  is  to  investigate  or  report  on  any 
matter  of  law  or  fact,  or  to  make,  authenticate,  or  keep  any  document,  or  take  charge, 
or  dispose  of  any  property,  or  to  execute  any  judicial  process,  or  to  administer  any 
oath,  or  interpr^,  or  preserve  order  in  the  Court.  (5).  Every  juryman  or  assessor 
assisting  a  Court  of  Justice.  (6).  Every  person  who  hold3  any  office  by  virtue  of 
which  he  is  empowered  to  place  or  keep  any  person  in  confinement.  (7).  Every  officer 
of  Government  whose  duty  it  is,  as  sucn  officer,  to  prevent  offences,  to  give  information 
of  offences,  to  bring  offenders  to  justice,  or  to  protect  the  public  health,  safety,  or  con- 
venience. (8).  Every  officer  in  tne  service  or  pay  of  the  (Jovemment,  or  remimerated 
by  fees  or  o!.zLis8io?for  p^onnanoe  of  any  ?uko  duty. 

(c).  The  words  "  movable  property  "  include  corporeal  property  of  every  descrip- 
tion, except  land  and  things  attached  to  the  earth,  or  permanently  fastened  to 
anything  which  is  attached  to  the  earth. 

(d).  In  every  part  of  this  Code,  except  where  a  contrary  intention  appears  from 
the  context,  words  which  refer  to  acts  done,  extend  also  to  illegal  omissions.  The  word 
"  act  "  denotes  as  well  a  series  of  acts  as  a  single  act.  The  word  "  omission  "  denotes 
well  as  a  series  of  omissions  as  a  single  omission ;  and  an  offence  may  be  committed 
partly  by  an  act  and  partly  by  an  illegal  omission. 

Illustratio7i, 

A  intentionally  causes  Z's  death,  partly  by  illegally  omitting  to  give  Z  food  and  partly  by 
beating  Z.    A  has  oommitted  murder. 

(e).  When  a  criminal  act  is  done  by  several  persons  in  furtherance  of  the  common 
intention  of  all,  each  of  such  persons  is  liable  for  that  act  in  the  same  manner  as  if  the 
act  were  done  by  him  alone.  Whenever  an  act,  which  is  criminal,  only  by  reason  of 
its  being  done  with  a  criminal  knowledge  or  intention,  is  done  by  several  persons,  each 
of  such  persons  who  joins  in  the  act,  with  such  knowledge  or  intention,  is  liable  for  the 
act  in  tne  same  manner  as  if  the  act  were  done  by  biiri  alone  with  that  knowledge  or 
intention, 

(/").  Whenever 
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(J).  Whenever  an  offence  is  committed  by  means  of  several  acts,  whoever  inten- 
tionally co-operates  in  the  commission  of  that  offence,  by  doing  any  one  of  those  acts, 
either  singly  or  jointly,  with  any  other  person,  commits  that  offence.  When  several 
persons  are  engaged  or  concerned  in  the  commission  of  a  criminal  act,  they  may  be 
guilty  of  different  offences  by  means  of  that  act. 

IJli^tratiom. 

(t.)  A  constabli^  and  liis  assistants  go  to  arrest  A  at  a  house  in  which  are  many  persons.  B,  C, 
D,  and  others  come  from  the  house,  drive  the  constable  and  his  assistants  off,  and  one  of  the 
assistants  is  killed,  either  by  B,  C,  D,  or  one  of  their  party.  Eaoh  6f  the  party  is  equally  responsible 
for  the  blow,  whether  he  struck  it  or  not. 

(u.)  Two  persons  go  out  to  commit  theft.  One  unknown  to  the  other  put«  a  pistol  into  lus 
pooket  and  shoots  a  man  with  it.    The  other  person  is  not  responsible  for  the  shot. 

(til.)  A  B  and  C  go  out  with  the  intention  to  attack  D  E  P.  F  gets  killed.  A  B  and  C 
present  at  the  fight  are  responsible  for  his  death  if  acting  in  concert. 

{g).  The  word  "  offence  "  denotes  a  thing  made  punishable  by  this  Code.  The 
word  "  illegal  "  is  applicable  to  anything  which  is  an  offence,  or  which  is  prohibited  by 
law,  or  which  furnishes  grounds  for  a  civil  action;  and  a  person  is  said  to  be  "  legally 
bound  to  do  "  whatever  it  is  illegal  in  him  to  omit.  The  word  "  injury  "  denotes  any 
harm  whatever  illegally  caused  to  any  person  in  mind,  reputation,  or  property. 

Illustrations, 

(t.)  A  and  B  are  joint  jailors,  and  as  such  have  the  charge  of  Z  a  prisoner,  alternately,  for  six 
hours  at  a  time.  A  and  B,  intending  to  cause  Z's  death,  knowingly  co-operate  in  causing  that  effect 
by  illegally  omitting,  each  during  the  time  of  his  attendance,  to  furnish  Z  with  food  supplied  to 
them  for  mat  purpose.     Z  dies  of  himger.     Both  A  and  B  are  guilty  of  murder. 

(ft.)  A,  a  jailor,  has  charge  of  Z,  a  prisoner.  A,  intending  to  cause  Z's  death,  illegally  omits  to 
supply  liim  with  food,  in  consequence  of  which  Z  is  much  reduced  in  strength,  but  the  starvation  is 
not  sufficient  to  cause  his  death.  A  is  dismissed  from  his  office  and  B  succeeds  him.  B,  without 
coUusion  or  co-operation  with  A,  illegally  omits  to  supply  Z  with  food,  knowing  that  he  is  likely 
thereby  to  cause  Z*s  death.  Z  dies  of  hunger.  B  is  guUiy  of  murder,  but  as  A  did  not  co-operate 
with  B,  A  is  guilty  only  of  an  attempt  to  commit  murder. 

(/*)  The  words  ''life"  and  "death"  denote  the  life  or  death  of  a  human  being 
unless  the  contrary  appears  from  the  context.  The  word  "animal"  denotes  any  living 
creature  other  than  a  himian  being.  The  words  "year  and  month"  denote  a  calendar 
year  and  montL  The  word  "section"  denotes  a  portion  of  a  chapter  of  this  Code 
distinguished  bv  perfixed  numerials. 

{%)  "Oath  and  all  expressions  relating  to  "the  taking  of  oaths"  include  all  such 
affirmations  and  declarations  as  may  by  law  be  substituted  for  an  oath,  and  the  making 
of  such  affirmations  and  delaration. 

(y)  Nothing  is  said  to  be  done  or  believed  "in  good  faith"  which  is  done  or 
without  due  care  and  attention. 

{k)  The  word  "kraal"  denotes  any  hut,  houses,  or  enclosure  occupied  by  any  single 
family,  or  member  of  a  family,  or  any  aboriginal  tribe,  or  any  collection  of  huts,  houses 
or  enclosures,  occupied  by  several  families  of  any  aboriginal  tribes,  with  a  recognised 
head  known  as  umninimzi. 

(1)  The  word  "spoor"  denotes  any  mark  or  impression  on,  or  disturbance  of,  the 
surface  of  any  around,  or  any  mark  or  impression  on  or  disturbance  of  any  grass, 
herbage,  or  wood  on  such  ground,  or  any  matter  or  substance  left  or  foimd  upon  such 
ground,  grass,  herbage,  or  wood,  indicating  that  any  person  or  persons  or  any  cattle 
have  passed  along  in  any  particular  direction. 

(m)  The  word  "cattle"  shall  comprise  horses,  mules,  asses,  homed  cattle,  sheep, 
goats,  or  ostrich. 


CHAPTER  IL 
PUNISHMENTS.   , 

8.  The  following  punishments  may  be  inflicted  under  this  Act : — 
Death. 

Imprisonment  with  or  without  hard  labour,  and  with  or  without  spare  diet. 

Flogging  and  whipping. 

Detention  in  a  ^reformatory  institution. 

Fine. 

Putting  under  recognizances. 

Punishment 
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Punishment  of  death, 

d.  The  punishment  of  death  shall  be  awarded  for  murder,  and  shall  In  all  cases, 
where  the  circumstances  will  admit  of  it,  be  carried  into  effect  within  the  ffaols  and  in  the 
manner  prescribed  by  Act  No.  3  of  1869 :  provided,  however,  that  the  omission  to 
comply  with  any  provision  of  the  said  Act  shall  not  make  the  execution  of  the  judg- 
ment of  death  illegal,  in  any  case  where  such  execution  would  otherwise  be  or  have 
been  legal.  The  punishment  of  death  shall  be  inflicted  by  hanging  the  offender  by 
the  neck  imtil  he  is  dead. 

Commutation  of  punishnetit  of  death. 

10.  In  any  case  in  which  sentence  of  death  shall  have  been  passed,  the  Governor 
for  the  time  being  may,  without  the  consent  of  the  offender,  commute  the  punishment 
for  any  other  punishment  provided  by  this  Code. 

Imprisonment. 

U.  The  punishment  of  imprisonment  consists  in  the  detention  of  the  offender  in 
prison,  and  in  his  subjection  to  the  discipline  appointed  for  prisoners,  during  the  period 
expressed  in  the  sentence.  Imprisonment  shall  be  with  or  without  hard  labour.  If  it 
is  with  hard  labour,  the  sentence  shall  so  direct.  No  prisoner  shall  be  sentenced  to  or 
suffer  solitary  confinement  for  any  part  of  the  term  of  his  imprisonment,  except  the 
same  may  be  unavoidable  or  necessary  for  the  purpose  of  carrying  out  any  sentence  of 
spare  diet.  No  female  shall  be  sentenced  to  hard  labour  on  any  road,  street,  or  public 
place.  No  offender  sentenced  to  imprisonment  with  hard  labour  for  any  period  exceed- 
ing three  months,  shall  be  sentenced  to  spare  diet,  except  for  offences  against  the  disci- 
pline of  the  gaol  or  other  place  at  which  he  may  be  lawfully  confined  or  employed ; 
and  in  regard  to  the  Infliction  of  spare  diet,  the  Courts  in  their  sentences  shall  observe 
and  conform  to  sucl  i  regulations  and  restrictions  as  shall  from  time  to  time  be  deemed 
necessary,  to  prevent  injurious  consequences,  and  be  by  the  Governor  prescribed  for  the 
guidance  of  such  Courts ;  and  shall  in  their  sentences  fix  the  particular  days  or  times 
during  which  the  offender  shall  be  subject  to  spare  diet. 

No  person  shall  be  put  to  hard  labour  during  any  period  he  may  undergo  spare 
diet. 

When  any  person  shall  be  sentenced  to  imprisonment  with  or  without  hard  labour, 
it  shall  be  lawfiil  for  the  Governor  to  order,  CTom  time  to  time,  the  removal  of  such 
person  during  the  period  prescribed  for  his  imprisonment,  from  any  gaol  in  which  he  is 
confined  to  any  other  gaol  or  place  of  imprisonment  within  the  territories  to  which  this 
Code  applies,  or  within  the  Colony  of  the  Cape  of  Good  Hope. 

Floggin{i  and  Whipping. 

12.  Flogging  shall  consist  of  the  infliction  on  a  male  person,  who  shall  have  at- 
tained the  age  of  sixteen  years,  of  a  number  of  strokes,  not  exceeding  at  any  one  time 
fifty,  with  an  instrument  specified  by  the  Court,  and  in  default  of  such  specification, 
with  such  instrument  as  the  Governor  shall  direct. 

Whipping  shall  consist  of  the  infliction  on  a  male  person,  who  shall  not  have  at- 
tained the  age  of  sixteen  years,  of  a  number  of  strokes  or  cuts,  not  exceeding  at  any 
one  time  twenty-five,  with  a  cane  or  birch  rod,  which  last  correction  shall  be  adminis- 
tered by  such  person,  in  such  private  place,  as  the  Court  shall  appoint ;  aod  in  case  the 
father  or  reputed  father  shall  in  person  express  a  desire  to  correct  such  offender  himself, 
in  the  manner  adjudged  by  the  Court,  it  shall  be  lawful  for  the  Court  to  permit  him  to 
do  so,  in  the  presence  of  any  suitable  person,  selected  by  the  Court  to  witness  the  inflic- 
tion of  such  correction.  Should  the  age  of  any  such  offender  be  unknown,  it  shall  be 
lawful  for  the  Court  before  which  he  shall  be  tried  to  juc^e  of  the, offender's  age  by 
his  appearance,  or  according  to  such  other  materials  for  foraiing  a  judgment  upon  the 
subject  as  shall  exist ;  and  no  error  which  shall  be  ho)ia  fide  made  by  any  Court  in 
judging  of  the  age  of  any  such  offender  shall  vitiate  or  affect  the  sentence  by  which 
such  offender  shall  be  sentenced  to  receive,  and  shall  have  received,  any  such  correction 
as  aforesaid. 

In  each  case,  whether  of  whipping  or  flogging,  the  Court  shall  in  Its  sentence 
specify  the  number  of  strokes  to  be  inflicted.  No  flogging  or  whipping  shall  take  place 
after  the  expiration  of  six  months  from  the  passing  of  the  sentence.  The  period  of 
imprisonment  Is  to  be  calculated  from  the  date  on  which  such  sentence  is  passed :  pro- 
vided, however,  that  the  period  during  which  the  sentence  may  be  suspended,  pending 
appeal,  is  not  to  be  reckoned,  in  calculating  the  term  of  Impnsonment,  if  the  appeal  be 
rejected.    . 

No 
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No  female  shall  be  liable  to  be  flogged  or  whipped. 

Offenders  under  16  years  to  be  whipped  in  lieu  of  impfnsonment. 

13.  Any  male,  whose  age  should  not  exceed  sixteen  jeaxs,  convicted  of  any  offence 
punishable  with  imprisonment  in  the  first  instance,  may,  m  lieu  of  such  imprisonment, 
receive  a  whipping ;  and  wherever  an  offence  in  this  Code  is  punishable  with  flogging, 
any  male  whose  age  shall  not  exceed  sixteen  years  may  be  sentenced  to  a  whippmg  in 
addition  to  any  term  of  imprisonment,  with  or  without  hard  labour,  but  shall  not  be 
flogged. 

He/ormaiories. 

14.  Upon  the  conviction  of  any  criminal  imder  the  age  of  16  years,  and  whenever 
Reformatory  Institutions  for  the  reception  and  custody  of  youthful  criminals  are  estab- 
lished within  any  of  the  territories  to  which  this  Code  applies,  the  Court  shall  have  all  the 
powers  conferred  by  the  Reformatory  Institutions  Act  of  1879. 

Fin£s. 

16.  Where  no  sum  is  expressed  to  which  a  flue  may  extend,  the  amount  of  fine  to 
which  an  offender  b^  liable  is  imlimited  but  shall  not  be  excessive. 

16.  Where  the  Court  has  power  to  fine  without  imprisonment,  the  Court  may,  if 
it  thinks  fit,  direct  that  the  person  sentenced  to  fine  be  imprisoned,  with  or  without  hard 
labour,  imtil  the  fine  be  paid  :  Provided  that  the  Court  may,  at  its  discretion,  suspend 
such  imprisonment  in  such  terms  as  it  thinks  fit,  or  may  limit  the  period  of  such  impri- 
sonment :  Provided  also  that  in  no  such  case  shall  anyone  be  imprisoned  for  non-pay- 
ment of  a  fine  for  more  than  one  year. 

17.  Where  the  Court  has  power  to  fine  and  imprison,  the  term  for  which  the 
Court  may  direct  the  offender  to  be  imprisoned  in  default  of  payment  of  a  fine  shall 
not  in  any  case  exceed  the  maximum  term  of  imprisonment  fixed  for  the  offence  ;  and 
where  sudi  fine  is  given  in  addition  to  any  term  of  imprisonment  which  the  Court  may 
have  the  power  to  impose,  the  term  of  imprisonment  in  default  of  payment  of  the  fine 
shall  not  exceed  one-fourth  of  the  term  of  imprisonment  which  is  the  maximum  fixed 
for  the  offence ;  and  in  such  case  this  last  term  of  imprisonment  shall  take  effect  from 
and  after  the  termination  of  the  imprisonmennt  which  may  have  been  awarded  in  addi- 
tion to  fine. 

Portion  of  Fines  may  he  paid  to  Persons  assisting  in  bringing  offenders  tojmtice. 

18.  The  Courts  empowered  to  pass  sentence  on  any  persons  for  any  offence  imder 
this  Code  may  order  and  direct  that  a  portion  of  any  fine  imposed  by  the  Court  shall  be 
paid  to  the  person  or  persons  on  whose  information  the  conviction  of  any  offender 
may  have  been  obtained,  or  who  materially  acsisted  in  bringing  such  offender  to 
justice. 

Fines  to  be  levied  in  restitution  of  or  as  compensation  for  Property  stokn  or  injured. 

19.  Any  Court  empowered  to  pass  sentence  under  the  provisons  of  this  Code  on  any 
person  for  any  offence  may,  in  passing  such  sentences,  include  therein,  imder  the 
punishment  of  fine,  a  sufficient  amount  to  cover  reasonable  compensation  for  loss,  costs, 
damages,  or  injury  caused  by  the  offence  for  which  the  offender  shall  have  been  convicted; 
such  fine,  if  not  paid,  to  be  levied  on  the  movable  property  of  the  said  offender,  imder 
and  by  virtue  oi  a  warrant  under  the  hand  of  the  Judge  or  Magistrate  imposing  such 
fine,  together  with  the  costs  of  levy  ;  and  out  of  such  fine  aforesaid,  when  paid  or  levied, 
it  shall  be  competent  for  the  Judge  or  Magistitite  to  direct  payment  to  be  made  to  the 
person  injured,  for  such  reasonable  compensation  as  aforesaid ;  and  any  balance  shall  be 
paid  into  the  Public  Treasury :  Provided  that  any  Magistrate  may  suspend  the  levying 
of  any  fine  imposed  as  above  until  the  record  of  the  proceedings  in  the  case  shall  have 
been  reviewed  by  the  Recorder  of  the  High  Court  of  the  Territories,  who  shall  be 
empowered  to  reduce  or  disallow  the  same,  as  shall  seem  to  him  to  be  most  in  accordance 
with  real  and  substantial  justice. 

Fines  recoverable  in  money ^  stocky  or  grain. 

20.  All  fines  which  may  be  imposed  under  this  Act  may  be  imposed  paid  or  re- 
covered in  money,  or  in  cattle,  or  in  grain,  at  the  discretion  of  the  Jiidge  or  Magistrate. 

Discharge  without  verdict. 

21.  In  any  case  in  which  the  Court  considers  that  the  offence  deserves  no  more 
than  a  nominal  pxmifihment,  the  Court  may  in  its  discretion  direct  the  discharge  of  the 

accused 
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aocused,  without  taMng  any  verdict,  and  such  discharge  shall  have  all  the  eSects  of  an 
acquittal. 

Placing  under  recognizances. 

22.  Every  one  who  under  any  provision  of  this  Act,  is  convicted  of  any  offence, 
for  which  he  is  liable  to  be  sentenced  to  imprisonment,  may  in  addition  to  any  term  of 
imprisonment  or  instead  of  any  punishment  hereby  authorized,  be  required  to  enter  into 
his  own  recognizances  or  to  find  sureties  or  both  for  such  amount  and  for  such  time  as 
the  Court  by  which  he  is  tried  considers  reasonable,  that  he  shall  keep  the  peace  and  be 
of  good  behaviour.  Everj^  one  required  to  find  sureties  as  aforesaid  shall  be  liable,  if 
the  Court  thinks  fit,  to  be  imprisoned  till  he  find  such  securities,  provided  the  Court  may 
in  its  discretion  suspend  such  last  mentioned  imprisonment  on  such  terms  as  it  thinks 
fit,  or  may  limit  the  period  of  such  imprisonment :  Provided  also  that  no  one  shall 
be  imprisoned  for  not  finding  sureties  for  more  than  one  year,  exclusive  of  any  other 
period  for  which  he  may  be  miprisoned  by  the  sentence  of  the  Court. 

Sentences  inay  be  cumulative. 

23.  When  an  offender  is  convicted  of  more  offences  than  one  before  the  same 
Court,  at  the  same  sitting,  or  when  any  offender  imdergoing  punishment  for  one  offence 
is  convicted  of  another,  the  sentences  passed  upon  him  for  his  several  offences  shall 
take  effect  one  after  the  other,  or  after  the  expiration  of  the  pimishment  which  he  is 
imdergoing  at  the  time  of  his  last  conviction. 

Limit  of  punishment  of  offence  made  up  of  several  offences. 

24.  When  anyihing  which  is  an  offence  is  made  up  of  parts,  any  of  which  part  is 
itself  an  offence,  defendant  shall  not  be  pimishable  with  a  punishment  of  more  than  one 
of  such  his  offences,  unless  it  be  so  expressly  provided. 

Illustrativna. 

(i.)  A  gives  Z  fifty  strokes  with  a  stick.  Here  A  may  have  committed  the  offence  of  assaulting 
Z  by  tne  whole  beating  and  also  by  each  of  the  blows  which  make  up  the  whole  beating.  If  A 
were  liable  to  punishment  for  every  blow,  he  might  be  imprisoned  for  fifty  years,  one  for  each  blow. 
But  he  is  liable  only  to  one  punishment  for  the  whole  beating. 

(u.)  But  if,  while  A  is  beating  Z,  Y  interferes,  and  A  intentionally  strikes  Y,  here,  as  a  blow 
given  to  Y  is  no  part  of  the  act  whereby  A  voluntarily  assaults  Z,  A  is  liable  to  one  punishment  for 
assaidting  Z,  and  to  another  for  the  blow  given  to  Y. 

Punishment  of  person  guilty  of  several  offences. 

25.  In  all  cases  in  which  judgment.is  given  that  a  person  is  guilty  of  one  of 
several  offences  specified  in  the  judgment,  but  that  it  is  doubtful  of  wluch  of  these 
offences  he  is  guilty,  the  offender  shall  he  punished  for  the  offence  for  which  the  lowest 
punishment  is  provided ;  if  the  same  punishment  is  not  provided  for  all. 


CHAPTER  III. 

JUSTIFICATION  AND   EXCUSE   FOE  'ACTS  WHICH  WOULD  OTHER- 
WISE BE  OFFENCES. 

Common  Law  principles. 

26.  All  rules  and  principles  of  the  law  in  force  in  the  Cape  Colony  which  render 
any  circumstance  a  justification  or  excuse  for  any  act  or  a  defence  to  any  charge  shall 
be  in  force  and  be  applicable  to  any  defence  to  a  charge  xmder  this  Act,  except  in  so  far 
B&  they  are  thereby  altered  or  are  inconsistent  therewith.  The  matters  hereby  provided 
for  are  declared  and  enacted  to  be  justifications  and  excuses  for  all  charges  to  which 
they  apply:— 

Children  exempted. 

27.  No  one  whose  age  does  not  exceed  seven  years  shall  be  convicted  of  any 
offence. 

No  one  whose  age  exceeds  seven  and  does  not  exceed  fourteen  years,  shall  be  con- 
victed of  any  offence,  imless  it  appear  that  at  the  time  he  conmiitted  the  offence  he  had 
sufficient  intelligence  to  know  the  nature  and  consequences  of  his  conduct,  and  appre- 
ciate that  it  was  wrong. 

Insanity. 

28.  If  it  be  proved  that  a  person  who  has  committed  an  offence  was,  at  the  time 
he  committed  it,  insane,  so  as  not  to  be  responsible  for  that  offence,  he  shall  not  there- 
fore 


DRAFT    PENAL   CODE. 

lore  be  simply  acquitted,  but  he  shall  be  found  not  guilty  on  the  ground  of  insanity, 
and  in  such  case  the  Court  before  which  such  trial  shall  take  place,  shall  order  such 
person  to  be  kept  in  strict  custody  in  such  gaol,  lunatic  asylum,  or  other  place  of 
confinement  either  in  the  said  territories  or  in  the  Cape  Colony,  and  in  such  manner  as 
to  the  Court  shall  seem  fit,  until  the  pleasure  of  the  Governor  shall  be  known,  and  the 
Governor  may  thereupon  give  such  order  for  the  safe  custody  of  such  person,  in  such 
place,  in  such  manner,  and  for  such  time  as  to  the  Governor  shall  seem  fit. 

To  establish  a  defence  on  that  groimd,  it  must  be  proved  that  the  offender  was  at 
the  time  he  committed  the  act  labouring  under  natural  imbecility  or  disease  of  or 
affecting  the  mind  to  such  an  extent  as  to  be  incapable  of  appreciating  the  nature  and 
qualiiy  of  the  act,  or  that  the  act  was  wrong.  A  person  labouring  under  specific  delu- 
sions but  in  other  respects  sane,  shall  not  be  acquitted  on  the  ground  of  insanity,  unless 
the  delusions  caused  him  to  believe  in  the  existence  of  some  state  of  things  which,  if  it 
existed,  would  justify  or  excuse  this  act :  Provided  that  insanity,  before  or  after  the 
time  he  committed  the  act,  and  insane  delusions  though  only  partial,  may  be  evidence 
that  the  offender  was  at  the  time  that  he  committed  the  act  in  such  a  condition  of  mind 
as  to  entitle  him  to  be  acquitted  on  the  ground  of  insanity. 

Everyone  committing  an  offence  shall  be  presumed  to  be  sane  until  the  contrary  is 
proved. 

Jllueiratiom, 

it.)  A  kills  B  under  an  insane  delusion  that  he  is  breaking  a  jar.     A*s  act  is  not  a  crime. 
a,)  A,  a  patient  in  a  lunatic  asylum,  who  is  under  a  delusion  that  his  finger  is  made  of  glass, 
poisons  one  of  his  attendants  out  of  revenge  for  his  treatment,  and  it  is  proved  that  the  delusion 
had  no  connection  whatever  with  the  act.     A's  act  is  a  crime. 

(m.)  A  suddenly  stabs  B  under  the  influence  of  an  impulse  caused  by  disease,  and  of  such  a 
nature  that  nothing  short  of  the  mechanical  restraint  of  A*s  hand  would  have  prevented  the  stab. 
A's  act  is  not  a  crime. 

Intoxication. 

29.  Nothing  is  an  offence  which  is  done  by  a  person  who,  at  the  time  of  doing  it, 
is  by  reason  of  intoxication  incapable  of  knowing  the  nature  of  the  act,  or  that  he  is 
doing  what  is  either  wrong  or  contrary  to  law :  provided  that  the  thing  which  in- 
toxicated him  was  administrated  to  him  without  his  knowledge  or  against  his.  will. 

30.  In  cases  where  an  act  done  is  not  an  offence,  unless  done  with  a  particular 
knowledge  or  intent,  a  person  who  does  the  act  in  a  state  of  intoxication  shall  be  liable 
to  be  dealt  with  as  if  he  had  the  same  knowledge  as  he  would  have  had  if  he  had  not 
been  intoxicated,  unless  the  thing  which  intoxicated  him  was  administered  to  him  with- 
out his  knowledge  or  against  his  will. 

Illustrations* 

(t.)  A  under  the  influence  of  drink  fraudulently  administered  to  him,  shoots  B  dead,  not 
knowing  what  he  does.     A's  act  is  not  a  crime. 

{it,  J  A  in  a  fit  of  delirium  tremens  caused  by  volimtary  drunkenness,  kills  B,  mistaking  him 
for  a  wild  animal  attacking  A.     A's  act  is  not  a  crime. 

{ni')  A  is  indicted  for  inflicting  on  B  an  injury  dangerous  to  life  with  intent  to  murder  B.  The 
fact  that  A  was  drunk  when  he  inmcted  the  injury  ought  to  bo  taken  into  account  in  deciding 
whether  A  intended  to  murder  B  or  not. 

Cofnpulsion, 

31.  Compulsion  by  threats  of  immediate  death  or  grievous  bodUy  harm  from  a 
person  actually  present  at  the  commission  of  an  offence,  shall  be  an  excuse  for  the 
commission  of  any  offence  other  than  high  treason,  murder,  attempting  to  murder, 
assisting  in  rape,  forcible  abduction,  robbery,  causing  grevious  bodily  harm,  and  arson  : 
Provided  that  the  person  under  compulsion  believes  that  such  threat  will  be  executed : 
Provided  also  that  he  was  not  a  party  to  any  association  or  conspiracy,  the  being  party 
to  which  rendered  him  subject  to  such  compulsion.  No  presimiption  shall  thencefortn 
be  made  that  a  married  woman  committing  an  offence  in  the  presence  of  her  husband, 
does  so  imder  compulsion. 

Ignorance  of  Law, 

32.  The  fact  that  an  offender  is  ignorant  of  the  law  is  not  an  excuse  for  any 
offence  committed  by  him  ;  but  nothing  is  an  oflPence  which  is  done  by  any  person  who 
is  justified  by  law,  or  who  by  reason  of  a  mistake  of  fact  and  not  by  reason  of  a  mistake 
of  law,  believes  himself  to  be  justified  by  law  in  doing  it. 

Illustrations* 

(i.)  A  sees  Z  commit  what  appears  to  A  to  be  a  murder.  A,  in  the  exercise,  to  the  best  of  his 
judgment,  exerted  in  good  faith,  of  the  power  which  the  law  gives  to  ajl  persons  of  apprehending 
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murderers  in  the  fact,  seizes  Z,  in  order  to  bring  Z  before  the  proper  authorities.     A  has  oomxnitted 
no  offence  though  it  may  turn  out  that  Z  was  acting  in  self-defence. 

(it.)  4-1  a  soldier,  fires  on  the  mob  by  the  order  of  his  superior  officer  in  conformity  wth  the 
commands  of  the  law.     A  has  committed  no  offence. 

(tii.)  A,  an  officer  of  a  Court  of  Justice,  being  ordered  by  that  Court  to  arrest  Y,  and  after  duo 
enquiry  believing  Z  to  be  Y,  arrests  Z.     A  has  committed  no  offence. 
Explanation  (a)  : 

An  act  which  would  otherwise  be  a  crime,  may  be  excused  if  the  person  accused  can  show  that 
it  was  done  only  in  order  to  avoid  consequences  which  could  not  otherwise  be  avoided,  and  which, 
if  they  had  followed,  would  have  inflicted  upon  him  or  upon  others  whom  he  was  bound  to  protect 
inevitable  and  irreparable  evil,  that  no  more  was  done  than  was  reasonably  necessary  for  that 
purpose,  and  that  the  evil  inflicted  by  it  was  not  disproportionate  to  the  evil  avoided. 
Illustration  : 

A  and  B  swimming  in  the  sea,  after  a  shipwreck,  get  hold  of  a  plank  not  large  enough  to 
support  both ;  A  pushes  B  off,  who  is  drowned.    This  is  not  a  crime. 
Eopplaimtion  {h) : 

An  alleged  offender  is  in  general  deemed  to  have  acted  under  that  state  of  facts  which  he  on 
good  faith  and  on  reasonable  grounds  believed  to  exist  when  he  did  the  act  alleged  to.  be  an 
offence. 
Illuatration : 

A  making  a  thrust  with  a  sword  at  a  place  where,  upon  reasonable  groimds,  he  supposes  a 
burglar  to  be,  kills  a  person  who  is  not  a  burglar.  A  is  in  the  same  situation  as  if  he  had  killed  a 
burglar. 

Act  of  Judge. 

33.  Nothing  is  an  offence  which  is  done  by  a  Judge,  or  any  other  judicial  oflSeer, 
when  acting  judicially  in  the  exercise  of  any  power  which  is  or  which  in  good  faith  he 
believes  to  be  given  him  by  law. 

Execution  of  lawful  sentence. 

34.  Every  ministerial  officer  of  any  Court,  authoiized  to  execute  a  lawful  sentence, 
and  every  gaoler,  and  every  person  lawrully  assisting  such  ministerial  officer  or  gaoler, 
is  justified  m  executing  such  sentence. 

Execution  of  lawful  process  and  Warrants. 

35.  Every  ministerial  officer  of  any  Court  duly  authorized  to  execute  any  lawful 
process  of  such  Court,  whether  of  a  civil  or  criminal  nature,  and  every  one  duly  autho- 
rized to  execute  a  lawful  warrant  issued  by  any  Court  or  Justice  of  the  Peace,  or  other 
person  having  jurisdiction  to  issue  such  warrants,  and  every  person  lawfully  assisting 
them  respectively,  is  justified  in  executing  such  process  or  warrant  respectively,  and 
every  gaoler  who  is  required  imder  such  process  or  warrant  respectively  to  receive  and 
detain  any  person,  is  justified  in  receiving  and  detaining  him. 

Execution  of  erroneous  sentence  or  process. 

36.  If  a  sentence  is  passed  or  process  issued  by  a  Court  having  jurisdiction  under 
any  circumstances  to  issue  such  warrant,  the  sentence  passed  or  process  or  warrant 
issued  shall  be  sufficient  to  justify  the  officer  or  person  authorized  to  execute  such 
warrant,  and  every  gaoler  and  person  lawfully  assisting,  although  the  Court  passing 
the  sentence  or  issuing  the  process  had  not  in  the  paHicmar  case  authority  to  do  so,  or 
although  the  Court  or  the  person  in  the  particular  case  had  no  jurisdiction  to  issue  or 
exceeded  its  or  his  jurisdiction  in  issuing  the  warrant,  or  was,  at  the  time  when  such 
sentence  was  passed  or  process  or  warrant  issued,  out  of  the  district  for  which  such  per- 
son was  entitled  to  act. 

Effect  of  sentence  or  process  without  Jurisdictiofi. 

37.  Every  officer,  gaoler,  or  person  executing  any  process,  sentence,  or  warrant, 
and  every  person  la^jviully  assisting  such  officer,  gaoler,  or  person,  shall  be  protected 
from  criminal  responsibility,  if  he  acts  in  good  faith  under  the  belief  that  the  sentence 
or  process  was  that  of  a  Court  having  jurisdiction,  or  that  the  warrant  was  that  of  a 
Court,  Justice  of  the  Peace,  or  other  person  having  authority  to  issue  warrants,  and  if 
it  be  proved  that  the  person  passing  the  sentence,  or  issuing  the  process  acted  as  such  a 
Court,  imder  colour  of  having  some  appointment  or  commission  lawfully  authorizing 
him  to  act  as  such  Court,  or  that  the  person  issuing  the  warrant  acted  as  a  Justice  of 
the  Peace  or  other  person  having  such  authority,  although  in  fact  such  appointment 
did  not  exist  or  had  expired,  or  although  in  fact  the  Coiirt  or  the  person  passing  the 
sentence  or  issuing  the  process  was  not  the  Court  or  the  person  authorized  by  the  com- 
mission to  act  or  the  person  issuing  the  warrant  was  not  duly  authorized  so  to  act. 

Arresting  the  wrong  person. 

38.  Every  one  duly  authorised  to  execute  a  warrant  to  arrest,  who  thereupon 
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arrestfl  a  person,  believing  in  good  faith  and  on  reasonable  and  probable  grounds  that 
he  is  the  person  named  on  the  warrant,  shall  be  protected  from  criminal  responsibility 
to  the  same  extent,  and  subject  to  the  same  provisions,  as  if  the  person  arrested  had 
been  the  person  named  in  tne  warrant.  Every  one  called  on  to  assist  the  person  making 
such  arrest,  and  believing  that  the  person  in  whose  arrest  he  is  called  on  to  assist  is  the 
person  for  whose  arrest  the  warrant  is  issued,  and  every  gaoler  who  is  required  to 
receive  and  detain  such  person,  shall  be  protected  to  the  same  extent,  and  subject  to 
the  same  provisions,  as  if  the  arrested  person  had  been  the  person  named  in  the 
warrant. 

Ejfcct  of  irrvgnlar  mtrrani  or  proccf<A. 

39.  Eveiy  one  acting  under  a  warrant  or  process  which  is  bad  in  law  on  account 
of  some  defect  in  substance  or  in  form  apparent  on  the  face  of .  it,  if  he  in  good  faith 
and  without  culpable  ignorance  or  negligence  believed  that  the  warrant  or  process  was 
good  in  law,  sh^  be  protected  from  criminal  responsibility  to  the  same  extent,  and 
subject  to  the  same  provisions  as  if  the  warrant  was  good  in  law,  and  ignorance  of  the 
law  shall  in  this  case  be  an  excuse :  Provided  that  it  shall  be  a  question  of  law  whether 
the  facts  of  which  there  is  evidence  may  or  may  not  constitute  culpable  ignoranc-e  or 
negligence  is  his  so  believing  the  warrant  or  process  to  be  good  in  law. 

Arrest  by  peace  officer  in  case  of  major  offence, 

40.  Every  peace  officer  who  on  reasonable  and  probable  grounds  believes  that  one 
of  the  offences  as  to  which  it  is  provided  in  this  Act  that  the  offender  may  be  arrested 
without  warrant  has  been  committed,  whether  it  has  been  committed  or  not,  and  who 
on  reasonable  and  probable  grounds  believes  that  any  person  has  committed  that 
offence,  is  justified  in  arresting  such  person  without  warrant  whether  such  person  is 
guilty  or  not. 

Persons  assisting  peace  officer  arresting  in  case  of  major  offence. 

41.  Every  one  called  upon  to  assist  a  peace  officer  in  the  arrest  of  a  person  sus- 
pected of  having  committed  any  such  offence  as  last  aforesaid,  is  justified  in  arresting, 
if  he  knows  that  the  person  calHng  on  him  to  assist  him  is  a  peace  officer,  and  does  not 
know  that  there  is  no  reasonable  ground  for  the  suspicion. 

Arrest  of  person  found  co?nmitting  major  offence. 

42.  Every  one  is  justified  in  arresting  without  warrant  any  person  whom  he  finds 
committing  any  offence  as  to  which  it  is  provided  by  this  Act  that  the  offender  may  be 
arrested  when  found  committing. 

Arrest  after  commission  of  major  offence. 

43.  If  any  offence  as  to  which  it  is  provided  in  this  Act  that  the  offender  may  be 
arrested  without  warrant  has  been  committed,  any  one  who  on  reasonable  and  probable 
groimds  believes  that  any  person  is  guilty  of  that  offence,  is  justified  in  arresting  him 
without  warrant,  whether  such  person  is  guilty  or  not. 

Arrest  of  poisons  helieved  to  he  committing  major  offence  at  night. 

44.  Every  one  is  protected  from  criminal  responsibility  for  arresting  without 
warrant  any  person  whom  he  on  reasonable  and  probable  grounds  believes  he  finds 
committing  in  the  night  time  any  offence  as  to  which  it  is  provided  by  this  Act  that 
offenders  may  be  arreted  without  warrant. 

Arrest  hy  peace  officer  of  person  found  committing  any  offence. 

46.  Every  peace  officer  is  justified  in  arresting  without  warrant  any  person  whom 
he  finds  committing  any  offence  against  this  Code. 

Arrest  of  person  found  committing  or  ahont  to  commit  any  offence  at  night. 

46.  Every  one  is  justified  in  arresting  without  warrant  any  person  whom  he  finds 
committing  in  the  night  time  any  offence  against  this  Act. 

47.  Every  peace  officer  is  justified  in  arresting  without  warrant  any  person  whom 
he  finds  lying  or  loitering  in  any  highway,  yard,  or  other  place  during  the  night,  and 
whom  he  has  good  cause  to  suspect  of  having  committed  or  being  about  to  commit  any 
offence  for  which  an  offender  may  be  arrested  without  warrant. 

Arrest  during  flight. 

48.  Every  one  is  protected  from  criminal  responsibility  for  arresting  without 
warrant  any  person  whom  he  on  reasonable  and  probable  grounds  believes  to  have 
committed  an  offence  against  this  Act,  and  to  be  escaping  from,  and  to  be  freshly 
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puisoed  by,  those  whom  on  reasonable  and  probable  prounds  he  believes  to  have  law- 
rol  authority  to  arrest  that  person  for  such  offenoe. 

What  force  may  be  med  in  executiny  process  or  in  arrest. 

40.  Every  one  justified  or  protected  from  oriminal  responsibility  in  executing  any 
sentenoe,  warrant,  or  process,  or  in  making  an  arrest,  and  every  one  lawfully  assisting 
biTTi  is  justified  and  protected  from  oriminal  responsibility  as  the  ease  may  be,  in  using 
such  f oroe  as  may  be  necessary  t;o  overcome  any  f oroe  used  in  resisting  such  execution 
or  arrest,  miless  the  sentence,  process,  or  warrant  can  be  executed,  or  tne  arrest  effected 
by  reasonable  means  in  a  less  violent  manner. 

Duty  of  persons  arresting. 

60.  It  is  the  duty  of  every  one  executing  any  process  or  warrant  to  have  it  with 
him,  and  to  produce  it  if  required. 

It  is  the  duty  of  every  one  arresting  another,  whether  with  or  without  warrant,  to 
give  notice  where  practicable  of  the  process  or  warrant  under  which  he  acts,  or  of  the 
cause  of  the  arrest. 

A  failure  to  fulfil  either  of  the  two  duties  last  mentioned  shall  not  of  itself  deprive 
the  person  executing  the  process  or  warrant,  or  his  assistants,  or  the  person  arresting, 
of  protection  from  criminal  responsibility,  but  shall  be  revelant  to  the  enquiry  whether 
the  process  or  warrant  might  not  have  been  executed  or  the  arrest  effected  by  reasonable 
means  in  a  less  violeent  manner. 

Peace  officer  preventing  escape  from  arrest  for  ma^or  arrest. 

61.  Every  peace  officer  proceeding  lawfully  to  arrest  with  or  without  warrant  any 
person  for  any  offence  as  to  which  it  is  provided  in  this  Act  that  the  offender  may  be 
arrested  without  warrant,  and  everyone  lawfully  assisting  in  such  arrest  is  justified,  if 
the  person  to  be  arrested  takes  flight  to  avoid  arrest,  in  using  such  force  as  may  be 
necessary  to  prevent  his  escajpe  by  such  flight,  unless  such  escape  can  be  prevented  by 
reasonable  means  in  a  less  violent  manner. 

Private  person  preventing  escape  from  arrest  for  inajor  offence. 

62.  Every  private  person  proceeding  lawfully  to  arrest  without  warrant  any  person 
for  any  offence  as  to  which  it  is  provided  in  this  Act  that  the  offender  may  be  arrested 
without  warrant,  is  justified,  if  the  person  to  be  arrested  takes  to  flight  to  avoid  arrest, 
in  using  such  force  as  may  be  necessary  to  prevent  his  escape  by  flight*,  unless  such 
escape  can  be  prevented  by  reasonable  means  in  a  less  violent  manner :  Provided  that 
such  force  is  neither  intended  nor  Ukely  to  cause  death  or  grievous  bodily  harm. 

PrevetUing  escape  from  arrest  in  other  cases. 

63.  Every  one  proceeding  lawfully  to  arrest  any  person  for  any  cause  other  than 
such  offence  as  in  the  last  section  mentioned,  is  justified,  if  the  person  to  be  arrested 
takes  to  fii^ht  to  avoid  arrest,  in  using  such  force  as  may  be  necessary  to  prevent  his 
escape  by  night,  unless  such  escape  can  be  prevented  by  reasonable  means  in  a  less 
violent  manner :  Provided  such  lorce  is  neither  intended  nor  likely  to  cause  death  or 
grievous  bodily  harm. 

Preventing  escape  or  rescue  after  arrest  for  mq/or  offences. 

64.  Every  one  who  has  lawfully  arrested  any  person  for  any  offence  as  to  which 
it  is  provided  in  this  Act  that  the  offender  may  be  arrested  witiiout  warrant,  is  pro- 
tected from  criminal  responsibility  in  using  such  force  in  order  to  prevent  the  rescue  or 
escape  of  the  person  arrested,  as  he  believes  on  reasonable  grounds  to  be  necessary  for 
that  purpose. 

Preventing  escape  or  rescue  after  arrest  in  other  cases. 

66.  Every  one  who  has  lawfully  arrested  any  person  for  any  cause  other  than  one 
of  the  offences  as  to  which  it  is  provided  in  this  Act  that  the  offender  may  be  arrested 
without  warmnt  is  protected  £rom  criminal  responsibility  in  using  such  force  in  order  to 
prevent  his  esc^e  or  rescue  as  he  believes  on  reasonable  grounds  to  be  necessary  for 
that  purpose :  Provided  that  such  force  is  neither  intended  nor  Ukely  to  cause  death  or 
grievous  bodily  .bmn. 

Homicide  of  persons  flying  and  resisting  to  be  justifiable. 

66.  If  any  officer  of  the  law  or  private  person  authorised  and  required  to^  arrest, 
or  assist  in  arresting,  any  person  who  has  committed,  or  who  is  on  reasonable  grounds 
suspected  to  have  committed,  any  murder,  culpable  homicide,  rape,  robbery,  or  assault 
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"with  intent  to  commit  any  of  those  crimes,  or  in  which  a  dangerous  wound  is  given, 
arson,  housebreaking  with  intent  to  commit  any  crime,  or  theft  of  any  cattle,  sheep,  or 
goats,  or  any  other  crime  of  equal  degree  of  guilt  witlx  any  of  the  crimes  aforesaid,  or 
desertion  or  attempted  desertion  from  a  gaol  or  convict  station,  shall  attempt  to  make 
such  arrest,  and  the  person  so  attempted  to  be  arrested  shall  fly  or  resist,  and  cannot  be 
apprehended  and  prevented  from  escaping  by  other  means  than  by  such  officer  or  pri- 
vate person  killing  the  person  so  flying  and  resisting,  such  homidde  shall  be  deemed  in 
law  to  be  justiflable  homicide. 

Suppression  of  breach  of  the  peace. 

67,  Every  one  who  witnesses  a  breach  of  the  peace  is  justified  in  interfering  to 
prevent  the  continuance  or  renewal  of  such  breach  of  the  peace,  and  may  detain  any 
person  conunitting  or  about  to  join  in  or  renew  such  breach  of  the  peace,  in  order  to 
give  him  into  the  custody  of  a  peace  officer :  Provided  that  the  person  interfering  uses 
no  more  force  than  is  reasonably  necessary  for  preventing  the  continuance  or  renewal 
of  such  breach  of  the  peace  or  than  is  reasonably  proportioned  to  the  danger  to  be 
apprehended  from  the  continuance  or  renewal  of  such  breach  of  the  peace. 

58.  Every  peace  officer  who  witnesses  a  breach  of  the  peace,  and  every  person  law- 
fully assisting  hun,  is  justified  in  arresting  .anyone  whom  he  finds  committing  such 
breach  of  the  peace,  or  whom  he  on  reasonable  and  probable  grounds  believes  to  be 
about  to  join  in  or  renew  such  breach  of  the  peace. 

59.  Every  peace  officer  is  justified  in  receiving  into  custody  any  person  given  into 
his  charge  as  having  been  a  partv  to  the  breach  of  the  peace,  bjr  one  who  has,  or  whom 
such  neace  officer  upon  reasonable  and  probable  grounds  behoves  to  have,  witnessed 
such  breach  of  the  peace. 

Suppression  of  riot  by  Magistrates^  8fc. 

60.  Every  Magistrate  and  Justice  of  the  Peace  is  justified  in  using  and  ordering 
to  be  used,  and  every  peace  officer  is  justified  in  using,  such  force  as  hid  in  good  faitn 
and  on  reasonable  and  probable  grounds  believes  to  be  necessary  to  suppress  a  riot,  and 
as  is  not  disproportioned  to  the  danger  which  he  on  reasonable  and  probable  grounds 
believes  to  be  apprehended  from  the  continuance  of  the  riot. 

Suppression  of  riot  by  persons  acting  under  lawful  orders, 

61.  Every  one,  whether  subject  to  military  law  or  not,  acting  in  good  faith  in 
obedience  to  orders  given  by  a  Magistrate  or  Justice  of  the  Peace  for  the  suppression  of 
a  riot,  is  justified  in  obeying  ,the  orders  so  given,  unless  such  orders  are  manifestly 
unlawful ;  and  he  is  protected  from  criminal  responsibility  in  using  such  force  as  he  on 
reasonable  and  probable  grounds  believes  to  be  necessary  for  carrying  into  effect  such 
orders. 

It  shall  be  a  question  of  law  whether  any  particular  order  is  manifestly  imlawful 
or  not. 

Protection  of  persons  subject  to  military  law. 

62.  Every  one  who  is  boimd  by  military  law  to  obey  the  lawful  command  of  his 
superior  officer,  is  justified  in  obeying  any  command  given  him  by  his  superior  officer 
for  the  suppression  of  a  riot,  unless  such  order  is  manifestly  unlawful. 

It  shall  be  a  question  of  law  whether  such  order  is  manifestly  unlawful  or  not. 

Prevention  of  inajor  o fences, 

63.  Every  one  is  justified  in  using  such  force  as  may  be  reasonably  necessary 
in  order  to  prevent  the  commission  of  any  offence  for  which  if  committed  the  offender 
might  be  arrested  without  warrant,  and  the  commission  of  which  would  be  likely  to 
cause  immediate  and  9erious  injury  to  the  person  or  property  of  any  one;  or  in  order  to 
prevent  any  act  being  done  wluch  he  upon  reasonable  grounds  believes  would,  if 
committed,  amount  to  any  of  such  offences. 

Self-defence  against  unprovoked  assault, 

64.  Every  one  unlawfully  assaulted,  not  having  provoked  such  assault,  is  justified 
in  repelling  force  by  force,  if  the  force  he  uses  is  not  meant  to  cause  death  or  grievous 
bodily  harm,  and  is  no  more  than  is  necessary  for  the  purpose  of  self-defence. 

Illustration. 

A  is  attacked  by  a  mob,  who  attempt  to  murder  bim.  He  cannot  effectually  exercise  bis  rigbt 
of  private  defence  witbout  firing  on  tbo  mob,  and  be  cannot  fire  witbout  risk  of  banning  young 
children,  who  are  mingled  with  the  mob.  A  commits  uo  offence  if  by  so  firing  he  barms  any  of  the 
ohildren.     '<  . 

Self-defence 
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Self-defence  against  provoked  assault. 

65.  Every  one  who  has  without  provocation  assaulted  another,  or  has  provoked  an 
assault  from  thiit  other,  may  nevertheless  justify  force,  subsequent  to  such  assault,  if  he 
uses  such  force  imder  reasonable  apprehension  of  death,  or  grievous  bodily  harm  from 
the  violence  of  the  party  first  assaulted  or  provoked,  and  in  the  belief  on  reasonable 
grounds  that  it  is  necessary  for  his  own  preservation  from  death  or  grievous  bodily 
harm :  Provided  that  he  did  not  commence  the  assault  with  intent  to  do  grievous 
bodily  harm,  and  did  not  endeavour,  at  any  time  before  the  necessity  for  preserving 
himself  arose,  to  kill  or  do  grievous  bodily  harm ;  Provided  also,  that  before  such 
necessity  arose  he  declined  further  conflict,  and  quitted  or  retreated  from  it  as  far  as 
was  practicable. 

Provocation  within  the  meaning  of  this  and  the  last  preceding  section  may  be  given 
by  blows,  words,  or  gestiires. 

Defence  of  movable  property  against  trespasser. 

66.  Every  one  who  is  in  peaceable  possession  of  any  movable  property  or  thing, 
and  every  one  lawfully  assisting  him,  is  justified  in  resisting  the  takmg  of  such  thing 
by  any  trespasser,  or  in  retaking  it  from  such  trespasser,  if  in  either  case  he  does  not 
strike  or  do  bodily  harm  to  such  trespasser:  and  if,  aiter  any  one  having  peaceable 
possession  as  aforesaid  has  laid  hands  upon  any  such  thing,  such  trespasser  persists  in 
attempting  to  keep  it,  or  to  take  it  from  the  posses^of,  or  from  any  one  lawfully  assist- 
ing him,  tne  trespasser  shall  be  deemed  to  commit  an  assault  without  justification  or 
provocation. 

Defence  of  movable  property  by  one  having  claim  of  right. 

67.  Every  one  who  is  in  peaceable  possession  of  any  movable  property  or  thing 
imder  a  claim  of  right,  and  every  one  acting  under  his  authority,  is  protected  from 
criminal  responsibility  for  defending  such  possession,  even  against  a  person  entitled  by 
law  to  the  possession  of  such  property  or  thing,  if  he  does  not  strike  or  do  bodily  harm 
to  such  person  ;  and  if  the  person  so  entitled  by  law  to  the  possession  thereof  attempts 
to  take  it  from  or  otherwise  assaults  the  possessor,  or  any  acting  imder  his  authority, 
such  assault  shall  be  deemed  to  be  without  justification  or  provocation. 

Defence  of  mavable  property  by  person  not  having  claim  of  right, 

68.  Every  one,  who  is  in  peaceable  possession  of  any  movable  property  or  thing, 
but  neither  chums  right  thereto  nor  acts  under  the  authority  of  a  person  claiming  rieht 
thereto,  is  neither  justified  nor  protected  from  criminal  responsibility  for  defending  nis 
possession  against  a  person  entitled  by  law  to  the  possession  of  such  property  or  thing ; 
and  if  the  person  so  entitled  attempts  to  retake  any  such  thing,  and  the  possessor  resists 
and  the  person  entitled  thereto  thereupon  assaults  the  possessor,  such  assault  shall  be 
deemed  to  have  been  provoked,  although  the  possessor  may  not  have  assaulted  the  person 
entitled  by  law  to  the  possession. 

Defence  of  dwelling-honse  or  kraal. 

69.  Every  one  who  is  in  peaceable  possession  of  a  dweUing-house  or  kraal,  and 
every  one  lawfully  assisting  him,  or  acting  by  his  authority,  is  justified  in  using  such 
force  as  is  necessary  to  prevent  the  forcible  breaking  and  entering  of  that  dwelling- 
house  or  kraal  either  by  night  or  day,  by  any  person  with  the  intent  to  commit  any 
indictable  offence  therein. 

Defence  of  divelling-house  or  kraal  at  night. 

70.  Every  6ne  who  is  in  peaceable  possession  of  a  dwelling-house  or  kraal,  and 
every  one  lawfully  assisting  him  or  acting  by  his  authority,  is  justified  in  using  such 
force  as  is  necessary  to  prevent  the  forcible  breaking  and  entering  of  that  dwelling- 
house  or  kraal  by  night  by  any  person,  if  he  believes  on  reasonable  and  probable 
^imds  that  such  breaking  and  entering  is  attempted  with  the  intent  to  commit  any 
indictable  offence  therein. 

Defence  of  immovable  property. 

71.  Every  one  who  is  in  peaceable  possession  of  any  house,  kraal,  or  land,  or  other 
immovable  properties,  and  every  one  la\^^ully  assisting  him  or  acting  by  his  authority, 
is  justified  in  using  force  to  prevent  any  person  from  trespassing  on  such  property,  or 
to  remove  him  therefrom,  if  he  does  not  strike  or  do  bodily  harm  to  such  trespasser ; 
and  if  such  trespasser  resists  such  attempt  to  prevent  his  entry  or  to  remove  him,  such 
trespasser  shall  be  deemed  to  commit  an  assault  without  justification  or  provocation. 

Ulmtratian 
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Ulustratiom. 


{%.)  A,  a  trespasser,  enters  B*8  house  and  refuses  to  leave  it.  B  has  a  right  to  remove  A  by 
force,  but  not  to  strike  him,  even  if  he  cannot  otherwise  get  him  out  of  the  house.  If  on  the 
application  of  such  force  A  assaults  B,  B  may  use  any  degree  of  force  necessary  to  defend  himself 
and  to  remove  A  from  the  house. 

(it.)  A  turns  B,  a  trespasser,  out  of  his  house,  using  no  more  force  than  is  necessary  for  that 
purpose.  B  resists,  but  without  striking  A.  They  fall  in  the  struggle  and  B  is  killed.  A  is  not 
punishable. 

Assertion  of  right  to  home  or  land, 

72.  Every  .one  is  justified  in  peaceably  entering  in  the  day  time  to  take  possession 
of  any  house,  kraal,  or  land,  to  the  possession  of  which  he  or  some  other  person  under 
whose  authority  he  acts  is  lawfully  entitled. 

73.  If  any  person,  not  having  or  acting  under  the  authority  of  one  having  peace- 
able possession  of  any  sudi  house,  kraal,  or  land,  with  a  claim  of  right,  assaults  any  one 
peaceably  entering  as  aforesaid  for  the  purpose  of  making  him  desist  from  each  entry, 
such  assault  shall  oe  deemed  to  be  without  justification  or  provocation. 

74.  If  any  person  having  peaceable  possession  of  such  house,  kraal,  or  land,  with 
a  claim  of  right,  or  any  person  acting  by  his  authority,  assaults  any  one  entering  as 
aforesaid  for  the  purpose  of  making  him  desist  from  such  entry,  such  assault  shaU  be 
deemed  to  be  provoked  by  the  person  entering. 

Correction  ami  preservation  of  discipline. 

75.  It  is  lawful  for  every  parent,  or  j^erson  in  the  place  of  a  parent,  schoolmaster, 
or  master,  to  use  force  by  way  of  correction  towards  any  child,  pupil,  or  apprentice 
under  his  care:  Provided  that  such  force  is  reasonable  imder  the  circumstances. 

Illustrations, 

A,  a  schoolmaster,  beats  B,  a  scholar,  for  two  hours  with  a  thick  stick.  Such  a  beating  is 
unlawful. 

A,  a  schoolmaster,  corrects  a  scholar  in  a  manner  not  intended  or  likely  to  injure  him,  using 
due  care.    The  scholar  dies.    Such  a  death  is  accidental. 

Surgical  Operations. 

76.  Every  one  is  protected  from  criminal  responsibility  for  performing  with  reason- 
able care  and  ddll  any  surgical  operation  upon  any  person  for  his  benefit,  with  such 
person's  consent,  if  in  a  fit  state  to  give  such  consent,  or,  in  the  case  of  a  minor,  with 
the  consent  of  the  parents  or  guardians  of  such  minor :  Provided  that  performing  the 
operation  was  reasonable,  having  regard  to  the  patient's  state  at  the  time,  and  to  cdl  the 
ciroumstances  of  the  case. 

Act  done  in  good  faith  for  the  benefit  of  a  persofi  mthout  consent. 

77.  Nothing  is  an  offence  by  reason  of  any  harm  which  it  may  cause  to  a  person 
for  whose  benefit  it  is  done  in  good  faith,  even  without  that  person's  consent,  if  the  cir- 
cumstances are  such  that  it  is  impossible  for  that  person  to  signify  consent,  or  if  that 
person  is  incapable  of  giving  consent,  and  has  no  guardian  or  other  person  in  lawful 
charge  of  him  from  whom  it  is  possible  to  obtain  consent  in  time  for  the  thing  to  be 
done  with  benefit. 

Illustrations. 

(i.)  A  is  rendered  insensible  by  an  accident  which  renders  it  necessary  to  amputate  one  of  his 
limbs  before  he  recovers  his  senses.  The  amputation  of  his  limb  without  his  consent  is  not  an 
offence. 

(it.)  B  is  drowning  and  insensible.  A,  in  order  to  save  his  life,  pulls  B  out  of  the  water  with 
a  hook,  which  injures  nim.     This  is  no  offence. 

(iti.)  Z  is  carried  off  by  a  tiger.*  A  fires  at  the  tiger,  knowing  that  it  is  likely  that  the  shot  may 
kill  Z,  but  not  intending  to  loll  Z,  and  in  good  faith  intending  Z*s  benefit.  Z  is  shot  It  is  no 
offiBnce* 

Excess. 

78.  Every  one  authorised  by  law  to  use  force  is  criminally  responsible  for  any 
excess,  according  to  the  nature  and  quality  of  the  act  which  constitutes  the  excess. 

Consent  to  death. 

79.  No  one  has  a  right  to  consent  to  the  infliction  of  death  upon  himself,  or  of 
any  injury  likely  to  cause  death,  unless  it  be  an  injury  in  the  nature  of  a  surgical 
operation  upon  himself ;  and  if  such  consent  is  given,  it  shall  have  no  effect  upon  the 
criminal  responsibility  of  any  person  by  whom  such  death  may  be  caused. 

Illustration 
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nimtration. 


A  and  B  agree  to  fi^ht  a  duel  together  with  deadly  weapons.  If  either  is  killed  or  dangerously 
wounded  his  consent  is  immaterial. 


CHAPTER  IV. 

OF  PAETIES  TO  THE  COJOOSSION  OF  OFFENCES. 

Parties  to  offences. 
80.  Every  one  is  a  party  to  and  guilty  of  an  indictable  offence  who 

{(i)  Actually  commits  the  offence,  or  does  or  omits  any  act,  the  doing  or  omission 
of  wnich  forms  part  of  the  offence ;  or, 

{b)  Aids  or  abets  any.  person  in  the  actual  oonmiission  of  the  offence,  or  in  any 
such  act  or  omission  as  aforesaid ;  or, 

(c)  Directly  or  indirectly  counsels  or  procures  any  person  to  commit  the  offence,  or 
to  do  or  omit  any  such  act  as  aforesaid. 

Ulustratiom. 

(a)  A  steals  goods  from  a  ship,  and  lays  them  in  a  place  at  some  distance,  whence  B,  by  previous 
consent,  carries  tinem  away  for  sale.    A  and  B  are  both  guilty  of  theft. 

(h)  A,  B,  and  C  go  out  with  a  common  design  to  rob.  A  commits  the  robbery ;  B  stands  by  ready 
to  hmp :  C  is  stationed  some  way  off  to  give  the  alarm  if  any  one  comes.  A,  B,  and  0  are  each 
guilty  of  robbery. 

(«.)  A  tells  B,  a  child  under  seven,  to  bring  him  some  money  belonging  to  C.  B  does  so.  A  is 
guilty  of  stealing  the  money  from  C. 

Ui.)  A,  knowing  a  note  to  be  forged,  asks  B,  who  does  not  know  it  be  forged,  to  get  it  changed 
for  mm.    B  does  so  and  gives  A  the  money.    A  commits  a  crime  under  Section  231. 

8L  If  several  persons  form  a  common  intention  to  prosecute  any  imlawful  purpose, 
and  to  assist  each  other  therein,  each  of  them  is  a  party  to  every  offence  committed  by 
any  one  of  them  in  the  prosecution  of  such  common  purpose,  the  commission  of  which 
offence  was,  or  ought  to  have  been,  known  to  be  a  probable  consequence  of  the  prosecu- 
tion of  such  common  purpose. 

See  illustration  under  section  7  (&). 

Offence  committed  other  than  the  offence  intended. 

82.  Everyone  who  counsels  or  persuades  another  to  be  a  party  to  aA  offence  of 
which  that  other  is  afterwards  guilty,  is  a  party  to  that  offence,  although  it  may  be 
committed  in  a  way  different  from  that  which  was  counselled  or  suggested. 

Illustration. 

A  advises  B  to  murder  C  by  shooting.  B  murders  0  by  stabbing.  A  is  guilty  of 
murdering  C. 

83«  Everyone  who  counsels  or  procures  another  to  be  a  party  to  an  offence  is  a 
party  to  every  offence  which  that  other  commits  in  consequence  of  such  counselling  or 
procuring,  and  which  the  person  counselling  or  procuring  knew,  or  ought  to  have 
Jmown,  to  be  likely  to  be  committed  in  consequence  of  such  counselling  or  procuring. 

Illustrations. 

(i.)  A  iiistigates  B  to  rob  C.  B  does  so,  C  resists  and  B  kills  C.  A  is  guiltjr  of  the  murder  of  0. 

hi).  A  advises  B  to  murder  C  (B's  wife)  by  poison.  B  gives  0  a  poisoned  apple, 
whi<m  C  gives  to  D  (B*s  child).  B  permits  D  to  eat  the  apple,  which  it  does,  and  dies  of  it.  A  is 
not  guiliy  of  murdering  D. 

Accessofy  after  tliefact  defined. 

84,  An  accessory  after  the  fact  to  an  indictable  offence  is  one  who  receives,  com- 
forts, or  assists  anyone  who  has  been  a  party  to  such  offence,  in  order  to  enable  him  to 
escape,  knowing  hinn  to  have  been  a  party  thereto :  Provided  that  no  married  woman 
whose  husband  has  been  a  party  to  an  indictable  offence,  shall  become  an  accessory 
after  the  fact  thereto,  by  receiving,  comforting,  or  assisting  her  husband,  or  by 
receiving,  comforting,  or  assisting,  in  his  presence  and  by  ms  authority,  any  other 
person  who  has  been  a  party  to  such  offence,  in  order  to  enable  her  husband  or  such 

other  person  to  escape. 

Attempts 
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Attempts  to  commt  offences. 

85*  An  attempt  to  commit  an  offenoe  is  an  act  done  or  omitted  with  intent  to 
commit  that  offence,  forming  part  of  a  series  of  acts  or  omissions  which  would  have 
constituted  the  offence  if  such  series  of  acts  or  omissions  had  not  been  interrupted  either 
by  the  voluntary  determination  of  the  offender  not  to  commit  the  offenoe  or  by  some 
other  cause. 

Illustrations.    . 

(t.)  A  kneels  down  in  front  of  a  stack  of  com,  and  lights  a  lucifer  matoh,  intending  to  set  the 
•taok  on  fire ;  but  observing  that  he  is  watched  blows  it  out.    A  has  attempted  to  comnut  arson. 

(it.)  A  procures  dies  for  the  purpose  of  coining  bad  money.  A  has  attempted  to  coin  bad 
money. 

(m.)  A  goes  to  Birmingham  to  buy  dies  to  make  bad  money.  He  cannot,  before  purchase,  bo 
guilty  of  an  attempt. 

86.  Everyone  who,  believing  that  a  certain  state  of  facts  exists,  does  or  attempts 
€ui  act  the  doing  or  omitting  of  which  would,  if  that  state  of  facts  existed,  be  an 
attempt  to  commit  an  offenoe,  attempts  to  commit  that  offence,  although  its  commission 
in  the  manner  proposed  was  by  reason  of  the  non-existence  of  that  state  of  facts  at  the 
time  of  the  act  or  omission  impossible. 

Illustratiofis. 

(i.)  A,  believing  there  are  some  jewels  in  a  box,  breaks  open  the  box  and  finds  after  so  opening 
the  box  that  there  is  no  jewel  in  it.     A  is  guilty  of  attempting  to  steal. 

(n.)  A  puts  his  hand  into  B's  pooket  with  intent  to  steal  whatever  he  finds  there  ;  the  pocket  is 
empty.    A  is  guilty  of  an  attempt  to  steal. 

87.  The  question  whether  an  act  done  or  omitted  with  intent  to  commit  an  offence, 
is  or  is  not  only  preparation  for  the  commission  of  that  offence,  and  too  remote  to  con- 
stitute an  attempt  to  commit  it,  is  a  question  of  law. 


TITLE  II. 

CHAPTER     r. 
OFFENCES  AGAINST  THE  PUBLIC  OEDER. 

High  Treason^  or  Waging  or  attempting  to  wage  war  against  the  Queen* 

88.  Whoever  wages  war  against  the  Queen,  or  attempts  to  wage  such  war,  or 
abets  the  waging  of  such  war,  may  be  punished  with  death,  or  with  imprisonment  for  a 
term  which  may  extend  to  his  natural  life,  with  or  without  hard  labour,  and  fine. 

Conspiracy  against  the  Queen  or  Government  of  the  Territories. 

89.  Whoever  within  or  without  the  territories  known  as  the  Transkei,  Gcaleka- 
land,  Tembuland  (including  Emigrant  Tembuland,  otherwise  called  Emigrant  Tam- 
boo^eland, '  and  Tembuland  Proper),  Bomvanaland,  and  Griqualand  East,  conspires  to 
oommit  any  of  the  offences  pimishable  by  the  last  section,  or  to  deprive  the  Queen  of 
her  sovereignty  in  the  said  territories,  or  any  of  Her  Majesty  s  dominions,  or  con- 
spires to  overawe  by  means  of  criminal  force,  the  Government  of  the  said  territories  or 
dominions,  or  any  local  Government  therein,  shall  be  punished  with  imprisonment  with 
or  without  hard  labour  for  a  term  which  may  extend  to  five  years,  to  which  fine  may 
be  added,  or  with  fine  only. 

Collecting  anns  with  t/ie  intention  of  waging  war. 

90.  Whoever  collects  men,  arms,  or  ammunition,  or  otherwise  prepares  to  wage 
war  with  iJie  intention  of  either  waging  or  being  prepared  to  wage  war  against  the 
Queen,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term 
which  may  extend  to  five  years,  to  which  fine  may  be  added,  or  with  fine. 

Concealing  tcith  intent  to  facilitate  a  design  to  wage  war. 


deogn 


such  concealment  facilitate  the  waging  of  such  war,  shall  be  punished  with  imprison- 
ment 


may  by 
rison- 
ment 
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ment  with  or  without  hard  labour  for  a  term  which  may  extend  to  five  years,  to  which 
fine  may  be  added,  or  with  fine  omy. 

♦  W^ing  war  against  Allies. 

92.  Any  British  subject  wKo  wages  war  against  the  Government  of  any  power  in 
South  Africa  in  alliance  or  at  peace  with  the  Queen,  or  attempts  to  wage  such  war  or 
abets  the  waging  of  such  war,  shall  be  punished  with  imprisonment,  with  or  without 
hard  labour,  for  a  term  which  may  extend  to  seven  years,  to  which  fine  may  be  added, 
or  with  fine  only. 

Abetting  mutiny  and  desertion  or  attetnpting  to  scduee  a  soldier  or  policeman  from 

his  duty, 

93.  Whoever  by  instigation,  conspiracy,  or  aid,  abets  the  committing  of  mutiny 
or  desertion  by  any  person  m  the  military  or  police  service  of  the  Queen,  or  attempts  to 
seduce  any  such  person  from  his  allegiance  or  duty,  shall  be  punished  with  imprison- 
ment with  or  without  hard  labour  for  a  term  which  may  extend  to  three  years  to  which 
fine  may  be  added,  or  with  fine  only. 


CHAPTEE  VI. 
OFFENCES  AGAINST  THE  PUBLIC  TRANQUILITY. 

Unlawful  Assemblies,* 

94.  An  assembly  of  five  or  more  persons  is  designated  an  ^'  imlawful  assembly,  if 
the  common  object  of  the  persons  comprising  that  assembly  is : — 

(1).  To  overawe,  by  criminal  force,  or  show  of  criminal  force,  the  Government  of  these 
territories,  or  any  public  servant  in  the  exercise  of  the  lawful  power  of  such 
public  servant ;  or, 

(2).  To  resist  the  execution  of  any  law,  or  any  legal  process. 

Being  member  of  an  unlateful  assembly. 

95.  Whoever  being  aware  of  facts  which  render  any  assembly  an  unlawful 
assembly,  intentionally  joins  that  assembly,  or  continues  in  it,  is  said  to  be  a  member 
of  an  unlawful  a«embly. 

Punishment, 

96.  Every  member  of  an  unlawful  assembly  as  defined  in  Section  94,  shall  be 
liable  to  a  fine,  and  in  default  of  payment  thereof  to  be  imprisoned,  with  or  without 
hard  labour,  for  a  term  which  may  extend  to  six  months. 

Provoking  breach  of  peace, 

97.  Whoever  shall  in  any  thoroughfare  or  public  place  use  any  threatening,  abusive, 
or  insulting  words  or  behaviour,  with  mtent  to  provoke  a  breach  of  the  peace,  or  from 
which  a  breach  of  the  peace  may  be  justly  apprehended,  shall  be  punished  with  a  fine 
not  exceeding  twenty  shillings,  or  in  default  of  payment  to  imprisonment  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  fourteen  days. 

Fighting  in  a  public  place  an  affray,  f 

98.  When  two  or  more  persons  by  fightiDff  in  a  public  place,  disturb  the  public 
peace,  they  are  said  to  commit  an  affray,  and  shaU  be  punished  with  a  fine  not  exceeding 
lorty  shillings,  or  in  default  of  payment,  with  imprisonment  with  or  without  hard 
labour,  for  a  term  which  may  extend  to  one  month. 

When  beer  drinking  or  other  gatherings^  became  an  affray, i 

99.  When  at  any  beer-drinking  or  other  gathering  at  any  kraal,  or  after  such 
gathering  away  from  any  kraal,  two  or  more  persons  fight,  they  shall  be  held  to  commit 
an  affray,  and  shall  be  punished  with  a  fine  not  exceeding  forty  shillings  and  in 
default  of  payment  with  imprisonment  with  or  without  hard  labour,  for  a  term  not 
exceeding  one  month. 

*  Punished  by  Kafir  Law  with  a  fine,  if  assembled  to  resist  a  Chief. 

t  Under  Kafir  Law  fighting  in  a  public  place  or  any^'hero  else,  both  parties  fined. 

I  Under  Kafir  Law  aU  who  took  part  in  the  fighting  fined  hj  the  Chief, 

JHspersing 
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Dispersing  assembly  after  an  affray  has  begun. 

100.  Whenever  any  five  or  more  persons  are  assembled  together,  from  whose 
conduct  a  breach  of  the  peace  may  be  reasonably  apprehended,  or  when  any  affray  has 
actually  begun,  the  Magistrate  of  the  district  may  command  such  persons  to  disperse, 
and  on  failure  so  to  do  they  shall  each  be  liable  to  a  fine  not  exoeecUng  forty  shillings, 
and  in  default  of  payment,  to  imprisonment,  with  or  without  hard  labour,  for  a  term 
which  may  extend  to  one  month. 

Obstructing  or  assaulting  Magistrate^,* 

101  If  after  such  command  as  is  mentioned  in  the  last  preceding  section,  five  or 
more  persons  fail  to  disperse,  the  Magistrate  may  use  force  to  compel  them  so  to  do, 
and  whoever  by  force  wilfully  and  knowingly  opposes,  obstructs,  hinders,  or  hurts  any 
audi  Magistrate  or  persons  authorised  by  him  to  compel  such  dispersion,  shall  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  one  year,  or  with  fine,  or  both. 

Indemnity  of  persons  authorized  to  disperse  assembly, ^^ 

102.  If  any  person,  assembled  as  in  section  100  and  101  mentioned,  is  killed  or 
hurt  in  the  apprehension  of  such  persons,  or  in  the  endeavour  to  apprehend  or  disperse 
them  by  reason  of  their  resistance,  every  person  ordering  them  to  be  apprehended  or 
dispersed  and  every  person  executing  sudi  orders  shall  be  indemnified  against  all  pro- 
ceedings of  every  kmd  in  respect  thereof. 

Liuhility  of  members  of  unlauful  assembly. 

108.  If  an  offence  is  committed  by  any  member  of  an  unlawful  assembly  in  pro- 
secution of  the  common  object  of  that  assembly  or  such  as  the  members  of  that  assembly 
knew  to  be  likely  to  be  committed  in  prosecution  of  that  object,  every  person  who  at 
the  time  of  committing  that  offence  is  a  member  of  that  assembly  is  guilty  of  that 
offence. 

Punishment  for  drunken,  riotous^  and  indecent  conduct. 

104.  Any  person  drunk  in  any  street,  road,  lane,  or  public  place,  in  or  near  any 
shop,  store,  hotel,  or  canteen,  and  any  person  guilty  of  any  riotous  or  indecent 
behaviour  in  any  such  place  as  aforesaid,  or  in  any  polibe  office  or  police  station  house, 
shall  be  punished  with  a  fine  not  exceeding  two  pounds,  and  in  default  of  payment, 
with  imprisonment  with  or  without  hard  labour,  and  with  or  without  spare  diet  for 
any  period  not  exceeding  fourteen  days ;  and  in  case  of  a  second  or  subsequent  convic- 
tion, shall  be  punished  with  a  fine  not  exceeding  five  pounds,  or  in  default'  of 
payment  with  imprisonment  for  any  period  not  excelling  thirty  days,  unless  the  fine 
in  any  case  be  sooner  paid. 

For  threats,  abusive  language,  8fc. 

105.  Any  person  who  shall  use  any  threatening,  abusive,  or  insulting  words  or 
behaviour  with  intent  to  provoke  a  breach  of  the  peace,  or  whereby  a  breach  of  the  peace 
may  be  occasioned,  in  any  street,  road,  public  place,  or  licensed  public  house,  shall  be 
punished  with  a  fine  not  exceeding  three  pounds,  or  with  imprisonment  with  or  with- 
out hard  labour,  and  with  or  without  spare  diet,  for  any  term  not  exceeding  thirty 
days,  unless  such  penalty  be  sooner  paid ;  and  such  person  may  further  be  required  to 
find  sureties  to  keep  the  peace  for  such  period,  not  exceeding  three  months,  as  the 
court  before  which  such  person  is  tried  may  deem  necessary. 

For  accepting  from  seamen  and  others  ships^  stores,  8fc. 

106.  Every  person  who  shall,  in  any  port  of  these  territories,  knowingly  purchase, 
or  take  in  exchange  from  any  seaman  or  other  person,  not  being  the  owner  or  master  of 
any  vessel,  anything  belonging  to  such  vessel  lying  in  such  port,  or  any  part  of  the 
cargo  of  any  such  vessel,  or  any  stores  or  articles  belonging  to  the  same,  shall,  be 

inished  with  a  fine  not  exceeding  ten  poimds,  or  with  imprisonment  with  or  without 
"  labour  for  any  term  not  exceeding  three  months. 

For  seamen  and  others  removing  ships'^  boats. 

107.  If  any  seaman  belonging  to  any  vessel  lying  in  any  port  of  these  terri- 
tories, or  if  any  other  person  shall  take  away  or  remove  from  any  such  vessel  any  boat 

attached 

•  Under  Kafir  Law  anyone  stziking  or  adBaulting  a  Chief  wiU  be  pnniohed  by  fine  aoooiding  to  the  rank 
of  Chi^. 

t  In  aU  cases  of  homicide,  under  Kafir  Law,  fines  are  m^^rk^  by  the  Chief. 
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attached  or  belonging  so  the  same  without  having  obtained  permission  so  to  do  from 
the  master  or  some  officer  of  the  said  vessel,  such  seaman  or  other  person  shall  (although 
such  taking  or  removal  may  not  have  been  with  intent  to  steal),  be  pimished  with  a 
fine  not  exceeding  ten  pounds,  or  with  imprisonment  with  or  without  hard  labour  for 
any  term  not  exceeding  three  months. 


TITLE  in. 

CHAPTER  riL 

OFFENCES  AGAINST  THE  ADMINISTEATION  OF  JUSTICE. 

Judicial  Corruption. 

108.  Whoever,  holding  any  judicial  office,  corruptly  accepts,  or  obtains,  or  agrees 
to  accept,  or  attempts  to  obtain  for  himself  or  any  other  person  any  money  or  valuable 
consideration,  office,  place,  or  employment  whatever,  on  accoimt  of  anything  already 
done  or  omitted,  or  to  be  afterwards  done  or  omitted  by  him  in  his  judicial  capacity, 
or  corruptly  gives  to  any  person  holding  any  judicial  office,  or  to  any  other  person,  any 
money  or  valuable  consideration,  office,  or  place  of  employment,  whatever,  on  account 
of  such  act  or  omission  as  aforesaid,  shall  be  punished  with  imprisonment,  with  or  with- 
out hard  lal^our,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

Corniption  of  Public  Officers. 

109.  Whoever,  being  a  Justice  of  the  Peace,  or  public  officer  appointed  in  any 
capacity  for  the  prosecution  or  detection  or  punishment  of  offenders,  or  whoever,  being 
an  interpreter  in  any  Court  of  Justice,  corruptly  accepts,  or  obtains,  or  agrees  to  accept, 
or  attempts  to  obtain  for  himself  or  any  other  person,  any  money,  valuable  considera- 
tion, office,  or  place  whatever,  with  the  intent  to  interfere  corruptly  with  the  due 
administration  oi  justice,  or  to  procure  or  facilitate  the  commission  of  any  offence,  or  to 
protect  from  detection  or  punishment  any  person  having  committed,  or  intending  to 
commit  any  such  offence,  or  corruptly  gives  or  offers  to  any  such  officer  as  aforesaid, 
with  any  such  intent  as  aforesaid,  shall  be  punished  with  imprisonment,  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  two  years  or  fine,  or  both. 

Tlireatening  ant/  person  in  order  to  induce  him  to  refrain  fivm  applying  far  legal 

2)rotection. 

HO.  Whoever  holds  out  any  threat  of  injury  to  any  person  for  the  purpose  of 
inducing  that  person  to  refrain  or  desist  from  making  a  legal  application  for  protection 
against  any  injury  to  any  magistrate  or  other  public  officer  or  servant  legally  empowered 
as  such  to  give  such  protection  or  to  cause  such  protection  to  be  given,  shall  be 
punished  with  fine  not  exceeding  six  pounds,  and  in  default  of  payment  thereof,  with 
imprisonment  with  or  without  hard  labour  for  a  term  which  may  extend  to  three 
months. 

Perjury  and  Subornatioti  of  Perjury* 

HI.  Perjury  is  an  assertion  as  to  a  matter  of  fact,  opinion,  belief,  or  knowledge 
made  by  a  witness  in  a  judicial  proceeding  as  part  of  his  evidence,  either  upon  oath,  or 
in  any  form  allowed  by  law  to  be  substituted  for  an  oath,  whether » such  evidence  is 
given  in  open  court  or  by  affidavit  or  otherwise,  such  assertion  being  known  to  such  a 
witness  to  be  false  and  being  intended  by  him  to  mislead  the  court,  jury,  or  person 
holding  the  proceedings. 

Every  person  is  a  witness  within  the  meaning  of  this  Section  who  actually,  gives 
his  evidence  upon  oath,  or  in  any  such  form  as  aforesaid,  whether  he  was  competent  to 
be  a  witness  or  not.  Subornation  of  perjury  is  counselling  any  person  to  commit  any 
perjury  which  is  actually  committed. 

Ex2)l<ination. 

A  judicial  proceedingf  is  a  proceeding  before  a  **  judge;**  a  judge  being  defined  in  Section  7  (o) 
of  this  Act. 

(t.J  A  being  bound  by  an  oath  to  state  the  truth  in  a  judicial  proceeding,  states  that  he  believes 
a  certain  signature  to  be  the  handwriting  of  Z,  when  he  doe^  not  believe  it  to  bo  the  handwriting  of 
Z.     A  is  guilty  of  pei-jury. 

(n.)  A  swears  that  certain  goods  are  of  a  certain  value,  when  he  is  entirely  ignorant  upon  tha 
subject.    A  is  guilty  of  perjury. 

112.  Whoever 


*  Perjury  by  Kafir  LaW  is  punished  merely  by  a  fine  of  one  head  of  oattle. 
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112.  Whoever  is  guilty  of  perjury,  or  subornation  of  perjury,  shall  be  punished 
with  imprisonment  for  a  term  which  may  extend  to  three  yeare,  or  fine,  or  both  ;  and  if 
an  innocent  person  be  convicted  and  executed  in  consequence  of  any  false  evidence,  the 
person  who  gives  or  counsels  such  evidence  shall  bo  punished  with  imprisonment,  with 
or  without  hwxi  labour,  for  a  term  which  may  extend  to  the  term  of  his  natural  life. 

Fahc  Statement  on  Oath. 

113.  Whoever  being  required  or  authorised  by  law  to  make  a  statement,  either  on 
oath  or  in  any  form  permitted  to  be  substituted  for  an  oatli,  thereupon  makes  a  state- 
ment which  would  amount  to  perjury,  if  made  in  a  judicial  proceeding,  sliall  be 
punished  with  imprisonment,  with  or  without  hard  labour  for  a  term  which  may 
extend  to  two  years,  or  fine,  or  both. 

False  decluratian, 

114.  Whoever  makes  a  statement  as  to  any  matter  of  fact,  opinion,  or  belief, 
which  would  amount  to  perjury  if  made  on  oath  in  a  judicial  proceeding  upon  any 
occasion  on  which  he  is  permitted  by  law  to  make  any  statement  or  declaration  before 
any  officer  authorised  by  law  to  permit  it  to  be  made  before  him,  shall  be  punished 
with  imprisonment  with  or  without  hard  labour  for  a  term  which  may  extend  to  two 
years,  or  fine,  or  both. 

Fahrieating  Eridenee, 

115.  Whoever  with  intent  to  mislead  any  Court  of  Justice,  or  person  holding  any 
such  judicial  proceeding  as  aforesaid,  fabricates  or  contrives  evidence  by  any  means 
other  than  perjury  and  subornation  of  perjury,  shall  be  punished  as  in  the  last  section 
provided. 

Co7i8ptning  to  bring  Fake  Accmatiom, 

116.  Whoever  conspires  with  any  person  to  prosecute  anyone  for  any  offence, 
knowing  such  other  person  to  be  innocent  thereof,  shall  be  liable  upon  conviction  to  be 
punished  as  in  section  114 :  Provided,  however,  that  where  such  innocent  accused  is 
convicted  and  executed,  such  conspirator  may  be  punished  with  death,  or  imprisonment 
with  or  without  hard  labour,  for  a  period  which  may  extend  to  the  term  of  his  natural 
life. 

Conspiring  to  defeat  Justiee. 

117.  Whoever  conspires  with  any  person  to  obstruct,  prevent,  or  defeat  the  course 
of  justice,  or  who  wilfully  attempts  in  any  way,  not  otherwise  criminal  to  obstruct, 
prevent,  pervert  jor  defeat  the  course  of  justice  or  the  administration  of  the  law,  shall  be 
punished  as  in  section  97  provided. 

Bribery  ar  Corruption  of  Witnesses,  Jurors,  Assessors,  or  Interpreters, 

118.  Everyone  shall  be  liable  to  the  pimishment  provided  in  section  114,  who  {a) 
dissuades  or  attempts  to  dissuade  any  person  by  threats,  bribes,  or  other  corrupt  means, 
from  giving  evidence  in  any  cause  or  matter,  civil  or  criminal ;  or  (ft)  influences  or 
attempts  to  influence  by  threats  or  bribes  or  other  corrupt  means  any  juryman, 
assessor,  or  interpreter  in  his  conduct  as  such,  whether  such  juryman,  assessor,  or 
interpreter  has  been  sworn  or  not ;  {e)  or  accepts  any  such  bribe  or  other  corrupt  con- 
sideration to  abstain  from  giving  evidence,  or  on  account  of  his  conduct  as  juryman, 
assessor,  or  interpreter. 


CHAPTER     nil. 

ESCAPES    AND    RESCUES. 

119.  Whoever  by  force  or  violence  breaks  any  gaol  or  prison  with  intent  to  set  at 
liberty  himself  or  any  other  person  lawfully  confined  therein  on  any  criminal  charge, 
shall  DC  punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which 
may  extend  to  two  years. 

120.  Whoever,  being  convicted  of  any  offence,  escapes  from  gaol  or  prison,  or 
from  any  lawful  custody  in  which  he  may  be  imder  such  conviction,  or  attempts  or 
conspires  to  make  his  escape  from  such  custody,  shall  be  punished  with  imprisonment, 
with  or  without  hard  labour,  for  a  term  which  may  extend  to  two  years,  or  flogging 
or  whipping. 

121.  Whoever 
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121.  Whoever,  being  in  lawful  custody  escapee  from  such  custody  (on  any  criminal 
charge),  shall  be  liable  to  imprisonment,  with  or  without  hard  labour,  for  a  term  which 
may  extend  to  one  year,  or  fine,  or  both. 

122.  Whoever  rescues  any  prisoner,  or  assists  any  prisoner  in  escaping  or  attempt- 
ing to  escape  from  lawful  custody,  whether  in  gaol  or  prison  or  not,  or  being  a  gaoler 
or  other  officer  having  the  lawful  custody  of  such  prisoner,  volimtarily  and  intentionally 
permits  him  to  escape,  or  aids  him  in  escaping  or  attempting  to  escape,  shall  be 
pimished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  two  years,  or  fine,  or  both. 

123.  Whoever,  by  f ailiijg  to  perform  any  legal  duty,  permits  a  person  in  his  law- 
ful custody  on  a  criminal  charge  to  escape  therefrom,  shall  be  punished  with  imprison- 
ment for  a  term  which  may  extend  to  six  months,  or  fine,  or  both. 

124.  It  shall  be  lawful  for  the  Governor  to  make  such  rules  and  regulations  for 
the  several  gaols  and  prisons  of  the  territories  to  which  this  Code  applies,  and  for  the 
discipline  therein,  as  shall  to  him  seem  expedient,  and  thereby  to  impose  any  punishment 
for  the  breach  of  such  regulation,  under  a  penalty  of  imprisonment,  with  or  without 
hard  labour,  or  with  or  without  spare  diet,  or  flogging,  or  whipping :  Provided  that  in 
no  case  shall  any  unconvicted  person  be  sentenced  to  flogging  or  whipping. 


TITLE    rV. 

CHAPTER    IX. 

OFFENCES  AGAINST  EEUGION,  MORALITY,  DECENCY,  AND 

THE  PUBLIC  HEALTH. 

Disturbing  a  religious  assembly, 

125.  Whoever  wilfully  and  without  lawful  justification  or  excuse,  the  proof 
whereof  shall  be  on  him,  disquiets  or  disturbs  any  meeting,  ajssembly,  or  congregation 
of  persons  lawfully  assembled  for  religious  worship,  and  wnoever  in  any  way  disturbs, 
molests,  or  misuses  any  preacher,  teacher,  or  person  lawfully  officiating  at  such  meeting, 
assembly,  or  congregation,  or  any  person  or  persons  there  assembled,  shall  be  pimished 
with  a  fine  not  exceeding  twenty  pounds  sterling,  and  in  default  of  payment,  with 
imprisonment  with  or  without  hard  labour,  for  a  term  which  may  extend  to  six 
months. 

Unnatural  offences.* 

126.  Whoever  voluntarily  has  carnal  intercourse  against  the  order  of  nature  with 
any  man,  woman,  or  animal,  shall  be  punished  with  imprisonment,  with  or  without 
hard  labour,  for  a  term  which  may  extend  to  five  years,  or  with  fiogging,  or  whipping, 
or  fine.     This  offence  is  complete  upon  penetration. 

127.  Whoever  attempte  to  have  can;ial  intercourse  against  the  order  of  nature 
with  any  man,  woman,  or  animal,  shall  be  punished  with  imprisonment,  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  three  years,  or  fiogging,  or 
whipping,  or  fine. 

Incest.^ 

128.  Incest  is  the  carnal  connection  of  persons  related  by  consanguinity  within  the 
third  degree. 

Incest  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for  a 
term  which  may  extend  to  five  years,  or  with  fiogging,  or  fine,  or  any  two  of  these 
pimishments  combined. 

Indecent  acts. 

129.  Whoever  unlawfully  does  any  indecent  act  in  any  place  to  which  the  public 
have  or  are  permitted  to  have  access,  or  does  any  indecent  act  in  any  place,  with 
intention  thereby  to  insult  or  offend  any  person,  shall  be  punished  with  a  fine 
not  exceeding  twenty  shillings,  and  in  default  of  payment  thereof  with  imprison- 
ment for  a  term  which  may  exceed  to  one  month,  with  or  without  hard  labour,  or 
fine,  or  both. 

Note.  The  custom  of  intonjam  would  not  come  under  this  section  if  it  consists 
simply  of  the  feast  and  ordinary  dancing  ;  but  indecent  acts  accompanying  the  custom 

of 

*  The  offender  under  Kafir  Law  will  bo  regarded  as  a  wizard  or  a  witch,  and  treated  aocordinglj. 

t  Under  Kafir  Law  the  carnal  connection  of  persons  related  b^  consanguinity  within  any  known 
degree  could  be  puaiflhed  with  a  fine. 
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of  intanjane  would,  if  oommitted  in  any  place  to  whioh  the  public  haye  or  are  permitted 
to  have  acoees,  be  punishable  under  the  section. 

Insufficient  clothing  in  toicnn  and  other  public  places. 

130.  Whoever  is  found  in  any  public  place  in  any  town,  or  in  any  street  or 
road  ordinarily  used  by  the  public,  or  in  any  place  of  public  resort,  or  in  view  thereof 
respectively,  without  sufficient  clothing  for  the  purpose  of  decency,  shall  be  gxiilty  of 
a  public  nuisance,  and  shall  be  punished  witn  a  fine  not  exceeding  ten  shillings, 
and  in  default  of  payment  with  miprisonment  for  a  term  which  may  extend  to  one 
month. 

A  place  is  public  within  the  meaning  of  this  Section,  if  it  is  so  situated  that  what 
passes  there  can  be  seen  by  any  considerable  number  of  persons  if  they  happen  to  look. 

Note. — The  abakwetn  appearing  without  sufficient  clothing  in  any  place  of  public 
resort  or  in  view  of  such  place  or  public  road,  would  be  punishable  under  this 
section ;  but,  otherwise,  the  rite  of  circumcision  itself  and  the  ordinary  dances  at  native 
kraals  are  not  cognizable  by  this  section. 

Burialj  disintemienty  or  indignity  to  human  remains* 

131.  Whoever  neglects  to  perform  any  legal  duty,  either  imposed  upon  him  by 
law,  or  undertaken  by  him,  with  reference  to  the  burial  of  any  deieui  human  body  or 
human  remains,  or  without  lawful  authority  disinters  a  dead  body,  or  improperly  or 
indecently  interferes  with  or  offers  any  indignity  to  any  dead  human  body  or  hiunan 
remains,  whether  buried  or  not,  shall  be  liable  to  a  fine  of  twenty  pounds,  or  to  im- 
prisonment fjQt  a  term  whioh  may  extend  to  six  months,  with  or  without  hard  labour. 

Explanation  and  Illustrations, 

The  person  under  whose  roof  another  person  dies  has  a  duty  imposed  upon  him  by  law  to  carry 
the  corpse,  decently  covered,  to  the  place  of  burial,  if  there  is  no  one  else  who  is  bound  to  bury  it. 

(t.)  A  digs  up  a  dead  body  and  sells  it  for  purposes  of  dissection.  A  is  punishable  under  this 
Section. 

(u.)  A,  a  gaoler,  refuses  to  deliver  up  the  dead  body  of  a  prisoner  who  had  died  in  gaol  to  the 
executors,  on  uie  ground  that  the  deceased  owed  him  money.  A  is  punishable  under  this  Section  of 
the  Act. 

(tVi.)  A  disturbs  the  grave  of  a  deceased  person,  for  the  purpose  of  getting  a  portion  of  the 
remains  as  a  pretended  charm.    A  is  punishable  under  this  Section. 

Spread  of  infectious  diseases,  f 

132.  Whoever  malimantly  or  wantonlv  does  any  act  which  he  knows  to  be  liable 
to  spread  the  infection  of  any  disease,  hurtrul  or  dang^x)us  to  life,  shall  be  pimished 
with  fine,  or  in  default  of  payment  with  imprisonment,  with  or  without  hard  labour, 
for  a  term  which  may  extend  to  six  months. 

Illustration. 

(t.)  A  carries  a  child  infected  with  small-pox  along  a  public  street  in  which  persons  are  passing, 
and  near  to  inhabited  houses.     A  is  punishable  under  this  Section. 

Comtnon  nuisances. 

133.  Whoever  is  guilty  of  an  imlawful  act  or  omission  to  discharge  a  legal  duty, 
which  act  or  omission  endangers  the  lives,  safety,  or  health  of  the  public,  or  which 
occasions  injury  to  the  person  of  any  individual,  may  be  convicted  of  a  common 
nuisance,  and  punished  with  fine,  and  in  default  thereof  with  imprisonment,  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  -six  months. 

Illustrations. 

(t.)  A  permits  his  house  standing  by  the  highway  to  become  so  ruinous  as  to  be  likely  to  fall 
down  and  to  injure  passers  by.    A  commits  a  common  nuisance. 

(n.)  A  bums  down  his  own  house,  it  being  in  a  situation  which  makes  such  burning  dangerous 
to  others.     A  commits  a  common  nuisance. 

(m.)  A  excavates  an  area  close  to  a  footpath  and  leaves  it  unfenced.  A  commits  a  common 
nuisance. 

General  Police  Provisions. 

134.  Any  person  guilty  of  any  of  the  following  acts  or  ofEences,  shall  upon  con- 
viction inr  espect  of  each  act  or  offence  be  pimished  with  a  fijie  not  exceeding  five  pounds, 

or 


•  Under  Kafir  Law,  any  one  disinterring  a  dead  body,  will  be  regarded  as  a  wizard  or  witeh, 
and  be  liable  to  severe  penalties. 

tUnder  Kafir  Law  anyone  communicating  infectious  disease  would  be  liable  to  a  fine.    In  the 
case  of  a  married  woman  infected,  portion  of  the  fine  will  be  to  the  husband. 
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or  in  default  of  payment  be  imprisoned  with  or  without  hard  labour  for  a  period  not 
exceeding  three  months,  unless  si;oh  fine  be  sooner  paid  ; — 

(1)  Any  driver  of  any  vehicle  injuring  any  person  or  property  by  negligence  or 

driving  on  the  wrong  side  of  the  road. 

(2)  Any  dnver  of  any  vehicle  being  taken  away  from  his^horse  or  cattle  so  as  to 

be  unable  to  have  the  full  control  of  them. 

(3)  Driving  any  vehicle  or  riding  any  animal,  and  when  meeting  any  other  vehicle 

or  animal  being  ridden  not  keeping  orf  the  left  or  near  side  of  the  road  or 
street,  or  when  passing  any  other  vehicle  or  animal  going  in  the  same 
direction,  not  going  or  passing  or  not  allowing  any  person  desirous  so  to  do  to 
pass  when  practicable  on  the  right  or  off  side  of  sudi  other  vehicle  or  animal 
being  ridden. 

(4)  Leaving  upon  any  streot,  public  road  or  thoroughfare  any  stone,  timber, 
bricks,  or  other  thing,  calculated  to  damage  or  endanger  any  animal  or  vehicle 
ridden  or  driven  thereon. 

(5)  Any  driver  or  guard  of  a  public  vehicle,  for  the  conveyance  of  passengers 

wilfully  delaying  on  the  road,  using  any  abusive  or  insulting  language  to  any 
passenger,  or  by  reason  of  intoxication,  negligence,  or  other  misconduct, 
endangering  the  safety  or  property  of  any  passenger  or  other  person,  or 
demanding  or  exacting  more  than  the  proper  fare  due  from  any 
passenger. 

(6)  Leaving  upon  any  public  road  or  thoroughfare  any  vehicle,  plough  or  harrow 

without  any  horse  or  animal  harnessed  thereto,  unless  in  consequence  of  some 
accident  having  occurred. 

(7)  Having  any  timber,  iron,  or  boards  laid  across  any  vehicle  going  along  any 
public  roaa  so  that  either  end  projects  more  than  two  feet  beyond  the  wheels 
or  sides  of  such  vehicle. 

(8)  Slaughtering  or  skinning  any  beast  upon  any  public  road  or  thoroughfare,  or 

leavmg  any  dead  beast  on  any  such  road  or  thoroughfare. 

(9)  Setting  or  urging  or  permitting  any  dog  or  other  animal  to  attack  or  worry 

any  person,  horse  or  other  animal,  or  by  illusage  or  negligence  in  driving  any 
cattle  causing  any  damage  or  hurt  to  be  done  by  such  castle, 

(10)  Wilfully  breaking  any  pane  of  glass  in  any  building. 

(11)  Wilfully  breaking  or  extinguishing  or  injuring  any  lamp,  or  damaging  any 
lamp-post. 

(12)  Wilfully  trespassing  in  any  place,  and  neglecting  or  refusing  to  leave  such 
place  after  being  warned  to  do  so  by  the  owner  or  occupier,  or  any  person 
authorized  by  or  on  behalf  of  the  owner  or  occupier. 

(13)  Playing  or  betting  in  any  street  or  other  open  and  public  place,  at  or  with 
any  table  or  instrument  of  gaming,  or  pretended  game  of  chance. 

135.  Any  person  guilty  of  any  of  the  following  acts  or  offences  shall  upon  con- 
viction in  respect  of  eacn  act  or  offence  be  punished  with  a  fine  not  exceeding  twenty 
pounds,  or  in  default  of  payment  be  imprisoned  with  or  without  hard  labour,  for  a 
period  not  exceeding  six  months,  unless  such  fine  be  sooner  paid,  that  is  to  say  : — 

(1)  Any  person  having  in  his  custody  or  possession  without  lawful  excuse   (the 

proof  of  which  excuse  shall  be  on  such  person)  any  picklock,  key,  crow,  or 
other  implement  of  housebreaking. 

(2)  Any  person  foimd  by  night,  having  his  face  blackened  or  wearing  felt,  or 

other  slippers,  or  being  dressed  or  otherwise  disguised,  with  a  criminal  intent. 

(3)  Any  person  foimd  by  night  without  lawful  excuse  (the  proof  of  which  excuse 

shall  be  on  such  person)  in  or  upon  any  dwelling-house,  warehouse,  coach- 
house, stable,  cellar,  or  out-house,  or  in  any  enclosed  yard,  garden,  or  area,  or 
in  or  on  board  any  ship  or  other  vessel  when  lying  or  being  in  any  port, 
harbour,  or  place  in  these  territories. 

(4)  Any  person  found  by  night  armed  with  any  gun,  pistol,  sword,  bludgeon,  or 

other  offensive  weapon  or  instrument  with  a  criminal  intent,  or  who  being 
thereto  required  shall  not  assign  a  valid  and  satisfactory  reason  for  being  so 
armed. 

(5)  Any  person  who  shall  resist,  or  incite,  or  aid,  or  encourage  any  person  to 

rfesist,  and  any  person  who  shall  hinder  or  disturb  any  constable,  policeman, 
or  officer  of  any  local  authority  in  the  execution  of  his  duty.  , 

TITLE  V. 
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CHAPTER  X 

OFFENCE^  AGAINST  THE  PEESON. 

Duties  tending  to  the  preservatian  of  life. 

Duty  to  provide  necessaries, 

136.  Whoever  has  charge  of  any  other  person,  unable  by  reason  either  of  deten- 
tion, age,  sickness,  insanity,  or  any  other  cause,  to  withdraw  himself  £rom  such  charge, 
and  unable  to  provide  himself  with  the  necessaries  of  life,  is  under  a  legal  duty  to 
supply  that  person  with  the  necessaries  of  life,  and  is  criminally  responsible  for  omitting 
without  lawful  excuse  to  perform  it,  if  death  is  caused  thereby  ;  or  if  the  life  of  such 
person  is  endangered,  or  his  health  permanently  injured,  whether  such  charge  is  imposed 
upon  him  by  law,  or  if  undertaken  oy  him  under  any  contract,  or  by  reason  of  any 
unlawful  act. 

Illustrations. 

(t.)  A  neglects  to  provide  proper  food  and  lodging  for  her  servant  B  (who  is  of  weak  mind, 
bat  twenty>three  years  old) ;  B*8  me  is  shortened  by  such  neglect.  A  is  criminally  responsible  if  B 
was  in  such  an  enfeebled  state  of  body  and  mind  as  to  be  helpless  and  unable  to  take  care  of 
herself,  or  was  under  the  dominion  and  restraint  of  A,  and  unable  to  withdraw  hersef  from  A*s 
control ;  otherwise  not. 

(tt.)  B,  a  girl  of  18,  comes  from  service  to  the  house  of  her  mother,  A,  and  is  there  confined  of 
a  bastard  child.  A  does  not  provide  a  midwife,  in  consequence  of  which  B  dies.  A  is  not  criminally 
responsible  for  this  omission. 

Duty  of  persons  doing  dangerous  acts. 

137.  Every  one  who  undertakes,  except  in  cases  of  necessity,  to  administer  surgical 
or  medical  treatment,  or  to  do  any  other  lawful  act,  the  doing  of  which  is  or  may  be 
dangerous  to  life,  is  under  a  legal  duty  to  have  and  to  use  reasonable  knowledge,  skill, 
care,  and  caution  in  doing  any  such  act,  and  is  criminally  responsible  for  omittiiig  to 
discharge. that  duty,  if  death  is  caused  thereby. 

Note.— This  is  not  to  be  read  as  preventing  native  doctors  or  midwives  from  practising. 

Duty  of  persons  in  charge  of  dangerous  things. 

138.  Every  one  who  has  in  his  charge,  or  under  his  control,  anjrthing  whatever, 
whether  animate  or  inanimate,  or  who  erects,  makes,  or  maintains  anything  whatever, 
which,  in  the  absence  of  precaution  or  care,  may  endanger  human  life,  is  imder  a  legal 
duty  to  take  reasonable  precautions  against,  and  use  reasonable  care  to  avoid,  such 
danger,  and  is  criminally  responsible  for  the  consequences  of  omitting  without  lawful 
excuse  to  take  such  precautions  or  to  use  such  care. 

Illustratifons. 

(i.)  Workmen  are  employed  to  throw  snow  off  the  roof  of  a  house.  It  is  their  duty  to  see 
whether  people  are  passing  and  to  give  warning  before  they  throw  it  down. 

(ii.)  A  turns  out  a  vicious  horse  to  graze  on  a  conmion  on  which  x>eople  are  likely  to  pass.  It 
is  his  duty  to  take  proper  precautions  against  its  injuring  passers  by. 

Duty  to  avoid  omissions  dangerous  to  life. 

139.  Every  one  who  imdertakes  to  do  any  act,  the  omission  to  do  which  is  or  may 
be  dangerous  to  life,  is  under  a  legal  duty  to  do  that  act,  and  is  criminally  responsible 
for  the  consequences  of  omitting,  without  lawful  excuse,  to  discharge  that  duty. 

Dlustrations. 

(t.)  A  sees  B  drowning  and  is  able  to  save  him  by  holding  out  his  hand.  A  abstains  from. 
doing  so  in  order  that  B  may  be  drowned,  and  B  is  drowned.     A  has  committed  no  offence. 

(it.)  A,  the  sister  of  B's  deceased  wife,  acts  as  B*s  housekeeper,  and  neglects  to  give  to  B's 
infant  child  food  duly  provided  by  B,  and  so  causes  its  death.  A  is  criminally  responsible  for  thi> 
neglect. 

Homicide  defined. 

140.  Homicide  is  the  killing  of  a  human  being  by  another  directly  or  indirectly 
by  any  means  whatsoever. 

A  child  becomes  a  human  being  within  the  meaning  of  this  Code,  when  it  has 
completely  proceeded  in  a  living  state  from  the  body  of  its  mother,  whether,  in  a  case 
of  suspended  respiration,  it  has  breathed  or  not,  and  whether  it  has  an  independent 
circulation  or  not,  and  whether  the  navel  string  is  severed  or  not ;  and  the  InlliTig  of 
such  a  child  is  homicide  when  it  dies  after  birth  in  consequence  of  injuries  received 
before,  during,  or  after  birth. 

Illusiration  : 
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Ulmtration. 
Explanation : 

**  Killing"  is  causing  the  death  of  a  person  by  an  act  or  omission  but  for  which  the  person  killed 
would  not  have  died  when  he  did,  and  which  is  directly  and  immediately  connected  with  his  death. 

(i).  A  substitutes  poison  for  medicine  which  is  to  be  administered  to  C  by  B.  B  innocently 
administers  the  poison  to  C,  who  dies  of  it.     A  has  killed  C. 

(u.)  A,  an  ironfounder,  ordered  to  melt  down  a  saluting  cannon  which  had  burst,  repairs  it 
with  le€ui  in  a  dangerous  manner.  Being  fired  with  an  ordinary  charge  it  bursts  and  kills  B.  A 
has  killed  B. 

Culpable  Homicide. 

141.  Homicide  is  culpable  when  it  consists  in  the  killing  of  any  person  either  by 
an  unlawful  act  or  by  a  cidpable  omission  to  perform  or  observe  any  legal  duty,  or  by 
both  combined,  or  by  causing  a  person  by  threats  or  fear  of  violence,  or  by  deception^ 
to  do  an  act  which  causes  that  person's  death,  or  by  wilfully  frightening  a  child  or  sick 
person. 

Homicide  which  is  not  culpable  is  not  an  offence. 

Hlmtrations, 

(t.)  A  and  B,  the  drivers  of  two  carts,  race  along  a  high  road.  C  is  lying  drunk  in  the  middle 
of  the  road.  One  or  other  or  both  of  the  carts  run  over  0  and  kill  him.  In  either  case  both  A 
and  B  have  killed  C. 

(u.)  A  violently  beats  and  kicks  B,  his  wife,  on  the  edge  of  a  pond.  She,  to  avoid  his  violence, 
throws  herself  into  the  pond  and  is  drowned.    A  has  killed  B. 

{Hi,)  A  gives  B  a  wound.  C,  a  surgeon,  applies  poison  to  the  wound  either  from  bad  faith  or 
by  negligence.     B  dies  of  the  poison.     C  and  not  A  has  killed  B. 

(it;.)  A  wounds  B  in  a  duel.  Competent  surgeons  perform  an  operation  which  they  in  good 
faith  regard  as  necessary.  B  dies  of  the  operation,  and  it  appears  that  the  surgeons  were  mistaken 
as  to  the  necessity  for  the  operation.    A  has  killed  B. 

Death  mmt  be  mthin  a  year  and  a  day. 

142.  No  one  is  criminally  responsible  for  the  killing  of  another  unless  the  death 
take  place  within  a  year  and  a  day  of  the  cause  of  death.  The  period  of  a  year  and  a 
day  shall  be  reckoned  inclusive  of  the  day  on  which  the  last  unlawful  act  contributing 
to  the  cause  of  death  took  place.  Where  the  cause  of  death  is  an  omission  to  fulfil  a 
legal  duty,  the  period  shall  be  reckoned  inclusive  of  the  day  on  which  such  omission 
ceased.  Where  death  is  in  part  caused  by  an  imlawful  act  and  in  part  by  an  omission, 
the  period  shall  be  reckoned  inclusive  of  the  day  on  which  the  last  unlawful  act  took 
place  or  the  omission  ceased,  whichever  happened  first. 

Acceleratimi  of  death. 

143.  Every  one  who  by  an  act  of  omission  causes  the  death  of  another  shall  be 
deemed  to  kill  that  person,  although  the  effect  of  the  bodily  injury  caused  to  such  other 
person  be  merely  to  accelerate  his  death,  while  labouring  under  some  disorder  or  disease, 
arising  from  some  other  cause. 

Ulmtration. 

{i,^  A  strikes  B,  who  is  at  the  time  so  ill  that  she  could  not  possibly  have  lived  more  than  six 
weeks  if  she  had  not  been  struck.  B  dies  earlier  than  she  would  otherwise  have  died  in  con- 
sequence.    A  has  killed  B. 

Causing  death  which  might  have  been  prevented, 

144.  Every  one  who  by  an  act  or  omission  causes  the  death  of  another  shall  be 
deemed  to  kill  that  person,  although  death  from  that  cause  might  have  been  prevented 
by  resorting  to  proper  means. 

Illustration. 

(t.)  A  injures  B's  finger.  B  is  advised  by  a  surgeon  to  allow  it  to  be  amputated,  refuses  to  do 
so  and  dies  of  lockjaw.     A  has  killed  B. 

145.  Every  one  who  causes  a  bodily  injury  to  any  person  from  which  death  results 
shall  be  deemed  to  kill  that  person,  although  the  immediate  cause  of  such  death  be 
treatment  applied  in  good  faith  for  the  pui-pose  of  cure,  even  if  such  treatment  was  im- 
proper :  Provided  that  if  the  injury  was  not  in  itself  of  a  dangerous  character,  and  the 
improper  treatment  was  the  cause  of  death,  that  shall  be  a  defence  to  a  charge  of  murder 
or  culpable  homicide. . 

See  illustrations  Hi,  and  iv.to  Section  141. 

Murder y  8fc. 


DRAFT   PEKAL   CODE. 

Murder,  8fc* 

146.  Culpable  homicide  becomes  murder  in  the  following  cases : — 
(a)  If  the  offender  means  to  cause  the  death  of  the  person  killed. 

{b)  If  the  offender  means  to  cause  to  the  person  killed  any  bodily  injury  which  is 
known  to  the  offender  to  be  likely  to  cause  death,  and  if  the  offender,  whether  he  does 
or  does  not  mean  to  cause  death,  is  reckless  whether  death  ensues  or  not. 

{c)  If  the  offender  means  to  cause  death  or  such  bodily  injury  as  aforesaid  to  one 
person,  so  that  if  that  person  be  killed  the  offender  would  be  guilty  of  murder,  and  by 
accident  or  mistake  the  offender  kills  another  person,  though  he  does  not  mean  to  hurt 
the  person  killed. 

(d)  If  the  offender  for  any  unlawful  object  does  an  act  which  he  knows  or  ought  to 
have  known  to  be  likely  to  cause  death,  and  thereby  kills  any  person,  though  he  may 
liave  desire  that  his  object  should  be  effected  without  hurting  any  one. 

Illustratiofis, 

[a.]  A,  knowing  that  B  is  suffering  from  disease  of  the  heart,  and  intending  to  kill  B, 
gives  B  a  slight  push  and  thereby  kills  B.     A  commits  murder. 

[b.]  ft.)  A  finding  B  asleep  on  straw,  lights  the  straw,  meaning  to  do  B  serious  injury,  but 
not  to  Ul  him.     B  is  burnt  to  death.     A  commits  murder. 

(«V.)  A,  recently  delivered  of  a  child,  lays  it  naked  by  the  side  of  the  road  and  wholly  conceals 
its  bu-th.  It  dies  of  cold.  This  is  murder  or  culpable  homicide  according  as  A  had  or  had  not 
reasonable  ground  for  believing  that  the  child  would  be  preserved. 

C.1    (i.)  A  shoots  at  B,  intending  to  kill  him,  and  kills  C.     A  commits  murder. 

'd.J  (•*.)  A,  a  thief,  pursued  by  B,  a  policeman,  who  wishes  to  arrest  A,  trips  up  B,  who  is 
accidentally  killed.     A  conmiits  murder. 

(iV.)  A,  for  the  purpose  of  rescuing  a  prisoner,  intentionally  explodes  a  barrel  of  gunpowder  in 
a  crowded  street  ana  kills  a  number  of  persons.     A  commits  murder. 

Provocation. 

147.  Homicide  which  would  otherwise  be  murder  may  be  reduced  to  culpable 
homicide  if  the  person  who  causes  death  does  so  in  the  heat  of  passion  occasioned  by  sudden 
proYoeation. 

Any  wrongful  act  or  insult  of  such  a  nature  as  to  be  sufficient  to  deprive  any  ordi- 
nary person  of  the  power  of  self-control  may  be  provocation,  if  the  offender  acts  upon  it 
on  the  sudden,  and  before  there  has  been  time  for  his  passion  to  cool. 

Whether  any  particular  wrongful  act  or  insult,  whatever  may  be  its  nature, 
amomitB  to  provocation,  and  whether  the  person  provoked  was  actually  deprived  of  the 

Kwer  of  seCf-control  by  the  provocation  which  he  received,  shall  be  questions  of  fact : 
■ovided  that  no  one  shall  be  deemed  to  give  provocation  to  another  only  by  doing  that 
whidi  he  had  a  legal  right  to  do,  or  by  doing  anything  which  the  offender  incited  him 
to  do  in  order  to  provide  the  offender  with  an  excuse  for  killing  or  doing  bodily  harm  to 
any  person  :  Provided  also  that  an  arrest  shall  not  necessarily  reduce  tha  offence  from 
murder  to  culpable  homicide  because  the  arrest  was  illegal,  but  if  the  illegality  was 
known  to  the  offender,  it  may  be  evidence  of  provocation. 

lUmtratiom, 

(i.)  Police  officers  in  charge  of  a  police  van  have  in  custody  D,  a  person  charged  with  rape. 

A,  B,  C,  and  others  assault  the  van  in  concert,  rescue  the  prisoner,  and  shoot  one  of  the  policemen 
dead.    The  warrant  under  which  D  was  in  custody  was  informal,  but  not  to  the  knowledge  of  A, 

B,  and  G.    A,  B,  and  C  and  the  others  are  guilty  of  murder. 

(u.)  A  attempts  to  arrest  B  on  an  irreg^ular  warrant  and  in  an  irregular  way.  B  shoots  A  dead. 
This  may  be  culpable  homicide. 

Putmhment  for  murder,  Sfc» 

148.  Every  one  who  commits  murder  shall,  upon  conviction  thereof,  be  sentenced 
to  death,  or  imprisonment  with  hard  labour  for  a  term  which  may  extend  to  his  natural 
life,  and  shall  also  be  liable  to  a  fine. 

149.  Every  one  who  attempts  to  commit  murder  shall  be  punished  with  imprison- 
ment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  twenty-one  years, 
and  shall  also  be  liable  to  fine. 

150.  Whoever 

(a)  Conspires  or  agrees  with  any  person  to  murder  or  to  cause  or  procure  the 
mnrder  of  any  other  person,  whether  the  person  intended  to  be  murdered  is  a  subject  of 
Her  Majesty  or  not,  or  is  within  Her  Majesty's  dominions  or  not :  or 

(fj)  Counsels  or  attempts  to  procure  any  person  to  murder  any  other  pers^iu, 
although  such  person  is  not  murdered  in  consequence  of  such  counselling  or  attemiiterl 

jirocurement 

*  Kafir  Law  makes  no  distinction  between  muitler  and  colpable  homicide ;  accidental  homicide 
Is  also  poniflhmUe  by  S^afir  Law,  but  not  by  so  haavy  a  fine  as  other  homicides. 
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procurement,  whether  the  person  whose  murder  is  counselled  or  attempted  to  be  pro- 
cured is  a  subject  of  Her  Majesty  or  not,  or  is  within  Her  Majesty's  dominions  or  not ; 
shall  be  punished  with  imprisonment,  vnth.  or  without  hard  labour,  for  a  term  which 
may  extend  to  twenty-one  years,  or  with  fine,  or  both. 

Accessory  after  the  fact  to  mnrd<^r, 

151.  Whoever  is  an  accessory  after  the  fact  to  murder  shall  be  punished  with 
imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend  to  ten  years, 
and  fine,  or  both. 

Punishment  of -culpable  homicide. 

152.  Everyone  who  commits  culpable  homicide  shall  be  punished  with  imprison- 
ment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  twenty-one  years, 
or  with  fine,  or  both. 

Aiding  and  abetting  suicide, 

153.  Whoever  counsels  or  procures  any  person  to  commit  suicide,  actually  com- 
mitted in  consequence  of  such  counselling  or  procurement,  or  whoever  aids  or  abets  any 
person  in  the  commission  of  suicide,  shall  be  punished  with  imprisonment,  with  or  with- 
out hard  labour  for  a  term  which  may  extend  to  ten  years,  or  with  fine,  or  both :  Pro- 
vided, however,  that  for  abetment  of  suicide  of  a  minor  or  insane  or  intoxicated  person 
the  term  of  sucli  imprisonment  may  extend  to  his  natural  life. 

Attempting  suici<le,* 

154.  Every  one  who  attempts  to  commit  suicide  shall  be  punished  with  imprison- 
ment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  one  year,  or  with 
fine  or  both. 

Concealment  of  child-birth.^ 

155.  Whoever  disposes  of  the  dead  body  of  any  child  in  any  manner,  with  intent 
to  conceal  the  fact  of  its  birth,  whether  the  child  died  before,  during,  or  after  birth, 
shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which 
may  extend  to  two  years,  or  with  fine,  or  both. 

Bodily  injuries  and  acts  causing  danger  to  the  jyerson.X 

156.  Whoever  \vith  intent  to  maim,  disfigure,  disable  or  do  grievous  bodily  harm 
to  any  one,  or,  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  any  one, 
unlawfully  wounds  or  does  actual  grievous  bodily  harm  to  any  person,  shall  be 
punished  with  imprisonment,  \vith  or  without  hard  labour,  for  a  term  which  may  extend 
to  five  years,  or  with  fine,  or  both. 

Tiie  following  kinds  of  hurt  only  are  designated  "  grievious  "  bodily  harm,  viz.  : — 
1,  Emasculation ;  2,  permauont  privation  of  the  siglit  of  eitlier  eye  ;  3,  permanent  pri- 
vation of  the  healing  of  either  ear;  3,  privation  of  any  member  or  joint ;  5,  destruction 
or  impaiiing  of  tlie  powers  of  any  member  or  joint ;  6,  permanent  disfiguration  of  the 
head  or  face ;  7,  fracture  or  dislocation  of  a  bone  ;  8,  any  hmi;  which  endangers  life, 
or  which  causes  tlie  sufferer  to  be  during  the  space  of  twenty  days  in  severe  bodily  pain, 
or  imable  to  follow  his  ordinary  pursuits. 

Admin is'tering  poison  so  as  to  endanger  life, 

167.  Whoever,  knowingly  and  with  intent  to  injure,  aggrieve,  or  annoy  any  per- 
son administers,  or  causes  to  be  administered  to,  or  be  taken  by  such  person,  any  poison, 
or  other  noxious  or  destructive  thing,  whereby  the  life  of  any  person  is  endangered, 
or  grievous  bodily  haim  is  caused  to  any  person,  shall  be  punished  with  imprison- 
ment with  or  without  hard  labour,  for  a  term  which  may  extend  to  five  years,  or  with 
fine,  or  both. 

Administering  poison  tcith  intent.% 

168.  Whoever  knowingly  and  with  intent  to  injiu^e,  aggrieve,  or  annoy  any  per- 
son, administers  to,  or  causes  to  bo  administered  to,  or  be  taken  by  such  person,  any 
person  or  other  destructive  or  noxious  thing,  although  no  injury  may  be  caused  thereby, 
shall  be  punished  with  a  fine  not  exceeding  ten  pound,  or  in  default  of  payment,  with 
imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend  to  one  year. 

Forcing 

*  No  i)uiiishracnt  for  this  under  Kafir  Law. 
t  Under  Kafir  Law  punished  by  a  fine. 

X  Punished  under  Kafir  Law  by  a  fine,  the  whole  of  which  goes  to  the  chief,  tao  injure  1  man 
£ettinp:  nothing. 

§  Under  Kalir  Law  will  be  guilty  of  witchcraft  and  punished  accordingly. 
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Forcing  or  aiding,  or  procuring  the  enforcement  of  circumcision  or  intonjane* 

169.  Whoever  by  force  or  threats  compels  any  person  to  submit  against  his  or  her 
will  to  the  act  of  circumcision,  or  to  take  part  in  the  ceremony  named  intonjane,  or  who- 
ever by  force  or  threats  compels  any  person,  male  of  female,  against  his  or  her  will,  to 
submit  to  any  other  like  act  or  ceremony,  shall  be  punished  with  fine,  and  in  default 
of  payment,  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may 
extend  to  one  year. 

Circumcision  without  consent* 

160.  Any  person  aiding  or  procuring  the  circumcision  of  any  youth  without  the 
consent  of  his  parent,  or  the  person  having  the  lawful  custody  of  such  youth,  shall  be 
guilty  of  an  assault,  and  shall  be  punished  as  in  the  last  preceding  section  mentioned. 

Assault  defined. 

161.  An  assault  is  the  act  of  intentionally  applying  force  to  the  person  of  another 
directly  or  indirectly,  or  attempting,  or  threatening  by  any  act  or  gesture  to  apply 
such  force  to  the  person  of  another,  if  the  person  making  the  threat  has,  or  causes  the 
other  to  beheve  upon  reasonable  grounds  that  he  has,  the  present  ability  to  efEect  his 
purpose. 

Explanation  : 

Mero  words  do  not  amount  to  an  assault.  But  the  words  which  a  person  uses  may  give  to  his 
gestures  such  a  meaning  as  may  make  those  gestures  amount  to  an  assault. 

(i.)  A  begins  to  umoose  the  muzzle  of  a  ferocious  dog,  intending  or  knowing  it  to  be  likely 
that  ne  may  thereby  cause  Z  to  believe  that  he  is  about  to  cause  the  dog  to  attack  Z.  A  has  com- 
mitted an  assault  upon  Z. 

Indecent  assault.f 

162.  Whoever  indecently  assaults  any  female  shall  be  punished  \vith  imprison- 
ment with  or  without  hard  laoour  for  a  term  which  may  extend  to  two  years,  or  with 
fine  or  with  flogging,  or  any  two  of  such  punishments. 

Explanntion  of  **  iiuiecently  "  : 

Whoever  assaults  any  woman,  intending  to  outrage,  or  knowing  it  to  be  likely  that  he  will 
thereby  outrage,  her  modesty,  *'  indecently  "  assaiJts  her. 

Assaults  on  peace  oj^vcrs,  and  to  resist  apprehension, 

163.  Whoever 

(a)  Assaults  any  person  with  intent  to  commit  an  offence,  or  to  resist  or  prevent 
the  lawful  apprehension  or  detainer  of  himself,  or  of  any  other  person  for  any  offence, 
or  to  rescue  any  person  from  lawful  custody  ; 

(b)  Assaults  resist,  or  wilfidly  obstructs  any  peace  officer  in  the  execution  of  his 
duty,  or  any  person  acting  in  aid  of  such  officer ;  or 

{c)  Assaults,  resists,  or  lawfully  obstructs  any  person  in  the  lawful  execution  of 
any  process  against  any  lands  or  goods,  or  with  intent  to  rescue  any  goods  taken  under 
such  process,  or  taken  under  any  lawful  distress ;  shall  be  punished  with  imprisonment, 
with  or  without  hard  labour,  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or 
both. 

Common  assaults. 

164.  Whoever  commits  an  assault  shall  be  punished  with  a  fine,  and  in  default  of 
payment,  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  one  year. 

liapcl;. 

165.  Hape  is  the  act  of  a  man  having  carnal  knowledge  without  the  consent  of  a 
woman  who  is  not  his  vdfe :  Provided  that  nothing  shall  be  deemed  to  be  consent  which 
is  either  extorted  by  threats  or  fear  of  bodily  harm,  or  obtained  by  personating  the 
woman's  husband,  or  by  falsely  and  fraudulently  misrepresenting  the  nature  and  quality 
of  the  act.     This  offence  shall  be  complete  upon  penetration. 

A  boy  imder  fourteen  years  of  age  shall  be  conclusively  presumed  to  be  incapable 
of  having  carnal  knowledge  of  a  woman  within  the  meaning  of  this  Section. 

Whoever  commits  rape  shall  be  punished  wdth  imprisonment,  with  or  without  hard 
labour,  for  a  term  which  may  extend  to  twenty-one  years,  and  with  or  without  flogging 
and  fine. 

lilustratimis. 


•  Not  punishable  under  Kafir  Law. 

t  Under  Kafir  Law  punished  by  a  fine  which  goes  to  husband ;  if  unmarried  worann  to  her 
father  or  guardian. 

I  Punishable  under  Kafir  Law  by  fine  which  goes  to  husband  ;  if  uninaiTied  woman  fine  goes  to 
parent  or  gardian ;  ocwisionally  the  Chief  keeps  i)art  of  the  fine. 
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Illustrations, 

(f.)  A  procured  connection  *with  B,  a  girl,  by  falsely  pretending  that  the  act  was  necessary  for  a 
surgical  purpose.    A  committed  rape. 

(ft.)  A  has  connection  with  B,  a  married  woman,  who  permits  the  act  because,  owing  to  A's 
**  personating  her  husband,"  she  believes  him  to  be  her  husband.    A  has  committed  rape. 

Attempt  to  rape, 

166.  Whoever  attempts  to  oommit  a  rape  shall  be  punished  with  imprisonment, 
with  or  without  hard  labour,  for  a  term  which  may  extend  to  seven  years,  with  flogging 
of  fine,  or  any  two  of  such  punishments. 

Carnally  knowing  children,* 

167.  Whoever  carnally  knows  any  girl  under  the  age  of  twelve  years  whether  he 
believes  her  to  be  of  or  above  that  age  or  not,  and  whether  she  consents  or  not,  shall  bo 
imprisoned,  with  or  without  hard  labour,  for  a  term  which  may  extend  to  twenty-one 
years,  and  with  or  without  flogging  and  fine,  or  any  one  of  them. 

168.  Whoever  attempts  carnally  to  know  any  girl  under  the  age  of  twelve  years, 
whether  he  believes  her  {o  be  of  such  age  or  not,  shall  be  punished  with  imprisonment 
with  or  without  hard  labour,  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or 
with  flogging,  or  any  two  of  the  said  pimishments. 

Age  of  children. 

169.  It  shall  be  lawful  for  the  court  or  jury  by  whom  the  accused  is  tried  to  judge 
from  the  appearance  of  the  girl  in  question  in  such  prosecution ;  and  also,  if  the  coiirt 
thinks  fit  from  the  opinions  duly  given  in  evidence  oi  persons  skilled  in  ascertaining  the 
age  of  such  girls,  and  from  any  other  evidence  that  may  be  adduced  on  the  subject, 

%wnether  the  girl  was  under  the  age  of  twelve  years  at  the  time  the  offence  was  com- 
mitted or  not. 

Causing  of  miscarriage,  f 

170.  Whoever  causes  the  death  of  any  living  child,  which  has  not  proceeded  in  a 
living  state  from  the  body  of  its  mother,  in  such  a  manner  that  he  would  have  been 
guilty  of  murder  if  such  child  had  been  fully  bom,  shall  be  pimished  with  imprison- 
ment with  or  without  hard  labour  for  a  term  which  may  extend  to  ten  years  :  Provided 
that  no  one  shall  be  guilty  of  an  offence  imder  this  Section  who,  by  means  employed  in 
good  faith  for  the  preservation  of  the  life  of  the  mother  of  the  child,  causes  the  death  of 
any  such  child  before  or  during  or  after  its  birth. 

Proairing  Miscarriage, f 

171.  Whoever,  with  the  intent  to  procure  miscarriage  of  any  woman,  whether  she 
be  or  be  not  with  child,  unlawfully  administers  to,  or  causes  to  be  taken  by  her,  any 
poison  or  any  noxious  thing,  or  unlawfully  uses  any  instrument  or  other  means  what- 
soever with  the  like  intent,  shall  be  punished  with  imprisonment  with  or  without  hard 
labour,  for  a  term  which  may  extend  to  five  years,  and  fine :  Provided  that  such  woman 
herself  shall  not  be  indictable  under  this  Section. 

Woman  procuring  her  oini  miscannagcX 

172.  Whoever,  whether  with  child  or  not,  unlawfully  administers  or  permits  to  be 
administered  to  herself,  any  poison  or  other  noxious  thing,  or  imlawfully  uses  or  per- 
mits to  be  used  on  herself  any  instrument  or  other  means  whatsoever  with  intent  to 
procure  her  own  miscarriage,  shall  be  punished  with  imprisonment,  with  or  without 
hard  labour,  for  a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Suppli/ing  means  of  procuring  abortion. 

173.  Whoever  unlawfully  supplies  or  procures  any  poison  or  other  noxious  thing, 
or  any  instrument  or  thing  whatsoever,  knowing  that  the  same  is  intended  to  be  imlaw- 
fully used  or  employed  with  intent  to  procure  the  miscarriage  of  any  woman,  whether 
she  is  or  is  not  with  child,  shall  be  pimished  with  a  fine,  and,  in  default  of  payment, 
with  imprisonment  with  or  without  hard  labour,  for  a  period  which  may  extend  to  one 
year. 

Bigamy. 

174.  Whoever,  having  a  husband  or  wife  living,  marries  in  any  case  in  which  such 
marriage  is  and  shall  be  void  by  reason  of  its  taking  place  during  the  lifetime  of  such 
husband  or  wife,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for 
a  term  which  may  extend  to  five  years,  or  with  fine,  or  both.  Provided,  however,  that 
this  Section  shall  not  extend  to  any  person  whoso  marriage  with  such  husband  or  wife 
has  been  declared  void  by  a  court  of  competent  jurisdiction,  or  to  any  person  who 

contracts 

• 1 ' ——^ . ^ 

*  Punished  by  fine,  occasionally  Chief  keeps  part. 

t  Punished  under  Kaffir  law  by  fine  which  goes  to  Chief, 

X  Under  Kaffir  Law,  woman  not  punished. 
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contracts  a  marriage  during  tljie  life  of  such  husband  or  wife,  if  such  husband  or  wife 
at  the  time  of  the  subsequent  marriage  shall  have  been  continually  absent  from  such 
person  for  the  space  of  seven  years,  and  shall  not  have  been  heard  of  by  such  person  as 
being  alive  within  that  time,  provided  that  the  person  contracting  such  subsequent 
marriage  shall,  before  such  marriage  takes  place,  mform  the  person  with  whom  such 
marriage  is  contracted  of  the  real  state  of  facts,  so  far  as  the  same  are  within  his  or  her 
knowledge :  Provided,  further,  that  this  Section  shall  not  extend  to  any  person  whose 
prei-ious  marriage  with  a  husband  or  wife  living  was  entered  into  according  to  native  % 
custom,  whether  the  same  was  registered  or  not. 

Explanation : 

The  word  "  marries  "  means  goes  through  a  form  of  marriage  which  the  law  of  the  place  whore 
such  form  is  used  recognizes  as  binding. 

Stealing  under  fourteen  years, 

176.  Whoever  with  intent  to  deprive  any  parent  or  guardian  or  other  person 

having  the  lawful  care  or  charge  of  any  child  under  the  age  of  fourteen,  unlawfully 

leads  or  takes  away  or  decoys  or  entices  away  or  detains  any  such  child,  or  receives  or 

harbours  any  such  child,  knowing  it  to  have  beeA  dealt  with   as  aforesaid,  shall  be 

punished  with  imprisonment,  with  or  without   hard  labour,  for  a  term   which  may 

extend  to  five  years,  or  fine,  or  both :  Provided  that  nothing  herein  shall  extend  to 

anyone  who  gets  or  takes  possession  of  any  child,  claiming  in  good  faith  a  right  to  the 

possession  of  the  child. 

• 

lUustratiam. 

it.)  A  and  B,  two  girls  imder  14,  run  away  from  home  together.     Neither  steals  the  other. 
I'l.)  A  induces  B  to  permit  his  daughter  C,  under  14,  to  go  away  by  falsely  pretending  that  he 
will  find  a  place  for  C.     A  steals  C. 

(ill.)  A  persuades  B,  a  girl  under  14,  to  leave  her  father's  house  and  sleep  with  him  for  three   . 
nights,  and  tiien  sends  her  back.     A  has  stolen  B. 

Abandoning  or  exposing  children.  * 

176.  Whoever  unlawfully  exposes  or  abandons  any  child  imder  the  age  of  five 
years,  or  who,  being  lawfully  bound  to  take  charge  of  any  such  child,  knowingly  and 
without  lawful  excuse  leaves  it  abandoned  or  exposed,  whereby  its  life  is  endangered  or 
its  health  is  permanently  injured,  shall  be  pimished  with  imprisonment,  with  or  without 
hard  labour,  for  a  term  which  may  extend  to  three  years,  or  with  fine,  or  both. 


CHAPTER    XL 

PRETENDED    TVTTCHCEAFT: 

Imputations  of  Witchcraft. 

177.  Whoever  imputes  to  any  other  the  use  of  non-natural  means  in  causing  any 
disease  in  any  person  or  animal,  or  in  causing  any  injury  to  any  person  or  property, 
that  is  to  say,  whoever  names  or  indicates  another  to  be  a  wizard  or  witch  {umtakati) 
shall  be  punished  with  a  fine  not  exceeding  forty  shillings  sterling,  or  in  default  of 
payment  with  imprisonment,  with  or  without  hard  labour,  for  fourteen  days. 

Illustration. 

A  and  B,  two  old  women  in  Fingoland  quarrel  about  the  ownership  of  a  pot.  A  says  to  B, 
*'  Give  me  my  pot  you  witch  (umtakati)  who  brought  lungsickness  to  our  kraal?"  A  is  liable  to 
punishment  under  this  section 

178.  Whoever  having  named  or  indicated  any  person  as  wizard  or  witch,  shall  be 
proved  to  be  by  habit  and  repute  a  witch  docter  or  vritoh.  finder  (imnusi)  shall  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  five  years,  or  with  fine,  or  both. 

Illustration. 

B  is  employed  by  A,  the  owner  of  a  kraal  in  Oriqnaland  East  to  tell  him  why  his  child  C 
is  soffiering  m>m  measles.  B  accuses  D  of  having  bewitched  the  child  by  means  of  a  charm  which 
D  has  received  from  a  baboon.  B  ii  proved  to  be  by  habit  and  repute  a  witchfinder  {i$arium).  B 
is  liable  to  imprisonment  under  this  section.  

179.  Whoever 
*  Under  Kafir  Law,  punishment  a  fine  which  goes  to  the  Chief. 
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Employing  a  Witch-doctor, 

179.  Whoever  employs  or  solicits  any  witch-doctor  or  witch-finder  (wanwsj)  to  name 
or  indicate  any  person  as  wizard  or  witch  {umtakati)  shall  be  pimished  with  a  fine  not 
exceeding  ten  pounds,  and  in  default  of  payment  to  imprisonment,  with  or  without  hard 
labour,  for  a  term  which  may  extend  to  three  months. 

Illustration. 

A  disease  breaks  out  at  A's  kraal ;  he  sends  B  and  C  to  D,  a  witch  doctor  (isanusi)  to  ascertain 
who  has  caused  the  disease  in  question  to  break  out.    A,  B,  and  C  are  liable  under  this  section. 

Witch  doctors  supplying  advice  or  witchcraft  materials  with  intent  to  injure, 

180.  Any  person  professing  to  a  knowledge  of  so-called  witchcraft,  or  the  use  of 
charms,  who  shall  advise  any  person  applying  to  him  how  to  bewitch  or  injure  persons, 
property,  or  cattle,  or  who  shall  supply  any  person  with  the  pretended  means  of  witch- 
craft, shall  be  punished  with  imprisonment,  with  or  without  hard  labour  for  a  term  not 
not  exceeding  twelve  months,  or  with  fine  or  both. 

Persons  using  witch  medicine  with  intent  to  injure, 

181.  Whoever,  on  the  advice  of  a  witch  doctor,  or  of  his  pretended  knowledge  of 
so-oaUod  witchcraft,  shall,  with  intent  to  injure,  use,  or  cause  to  be  put  into  operation, 
such  means  or  processes  as  he  believes  are  calculated  to  injure  any  person  or  property, 
shall  be  punished  by  imprisonment,  with  or  without  hard  labour,  for  a  period  not 
exceeding  twelve  months,  or  with  fine,  or  both. 


TITLE  VI. 
CHAPTER  XII. 
THEFTS  AND  SIMILAR  OFFENCES. 

Inanimate  things^  fixed  or  movabk,  capable  of  being  stolen. 

182.  Every  inanimate  thing  whatever,  which  is  the  property  of  any  person,  and 
which  either  is  or  may  be  made  movable,  shall  be  capable  of  being  stolen,  as  soon  as  it 
becomes  movable,  although  it  be  made  moveable  in  order  to  steal  it. 

Note. — **  Person  "  explained  in  Section  7  (a). 

Things  abandoned  are  not  the  property  of  any  person,  and  are  therefore .  not  capable  of  being 
stolen. 

Animals  ca2)able  of  being  stolen. 

183.  All  tame  living  creatures,  whether  tame  by  nature  or  wild  by  nature  and 
tamed,  shall  be  capable  of  being  stolen. 

184.  All  wild  living  creatures,  wild  by  nature,  shall,  if  kept  in  a  state  of  confine-  * 
ment,  be  capable  of  being  stolen  so  long  as  they  remain  in  confinement,  or  are  being 
actually  pursued  after  escaping  therefrom,  but  no  longer.  Wild  creatures  in  the  enjoy- 
ment of  their  natural  liberty  shall  not  be  capable  of  being  stolen  when  livinff ;  nor  shall 
the  taking  of  their  dead  bodies  by  or  by  orders  of  the  person  who  killed  tnem  before 
they  are  reduced  into  actual  possession  by  the  owner  or  occupier  of  the  land  on  which 
they  die,  be  deemed  theft.  Everything  produced  by,  or  forming  part  of,  any  living 
creature  capable  of  being  stolen,  shall  be  capable  of  being  stolen  :  Provided  always  that 
nothing  in  this  Section  contained  shall  in  any  way  ailect  or  interfere  with  the  provisions 
of  Act  9  of  1869,  "  For  the  better  protection  of  bees,"  which  last-mentioned  Act  shall 
be  and  remain  in  force  as  law  throughout  these  territories :  and  provided,  further,  that 
Act  12  of  1870,  "  For  the  better  preservation  of  wild  ostriches,"  as  amended  by  Act  15 
of  1875,  or  "The  Wild  Ostriches  Act  of  1875,"  shall  also  have  the  effect  of  law  within 
these  torritores :  Provided,  further,  that  the  Act  24  of  1875,  or  "The  Domesticated 
Ostriches  Act  of  1875,"  shall  have  the  effect  of  law  within  the  said  territories. 

Definition  of  theft. 

185.  Theft  or  stealing  is  the  act  of  fraudulently  and  without  colour  of  right 
taking,  or  fraudulently  and  without  colour  of  right  converting,  to  the  use  of  any  person 
anytmng  or  the  use  of  anything  capable  of  being  stolen,  with  intent  to  deprive  the 
owner  thereof  or  to  deprive  any  person  having  any  special  property  or  interest  therein 
of  such  property  or  interest.  It  is  immaterial  whether  the  thing  converted  was  taken 
by  the  thief  for  the  purpose  of  the  conversion  or  whether  it  was  at  the  time  of  Ihj 
conversion  in  the  lawful  possession  of  the  thief  :  Provided  that  if  any  servant,  contrary 
to  the  orders  of  his  master,  takes  from  his  possession  any  food  for  the  purpose  of  giving 

the 
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the  same  to  any  horse  or  other  animal  belonging  to  or  in  the  possession  of  his  master, 
the  servant  so  offending  shall  not  by  reason  thereof  be  deemed  gmlty  of  theft. 

Illustrations. 

(t.)  A,  having  pawned  his  watch  to  B,  takes  it  out  of  B*s  possession  without  B's  consent,  not 
having  paid  what  he  had  borrowed  on  the  watch.     A  commits  theft,  though  the  watch  is  his  own. 

(it.)  B,  going  on  a  journey,  entrusts  his  plate  to  A,  the  keeper  of  a  warehouse,  till  B  returns. 
A  carries  the  plate  to  a  goldsmith  and  sells  it.     A  commits  theft. 

(m.)  B's  house  being  on  fire,  A  takes  B's  ^ods  to  A's  house  for  protection,  B  acquiescing  as  to 
some  of  them.  A's  intention  at  the  time  is  to  seep  them  for  B,  but  A  afterwards  chfuiges  Ids  mind 
and  converts  them.    This  is  theft. 

{iu,)  A  carpenter  finds  nine  hundred  guineas  in  a  bureau  lent  to  him  to  repair,  and  converts 
them.    This  is  theft. 

186.  Theft  is  complete  when  the  offender  takes  or  moves  anything  capable  of 
being  stolen,  or  causes  it  to  move  or  to  be  moved,  for  the  purpose  of  fraudulently  con- 
verting it,  although  such  conversion  be  not  completed. 

Illmtrations, 

(i.)  A  cuts  down  a  tree  on  B's  ground,  with  the  intention  of  dishonestly  taking  the  tree  out  of 
B*s  possession  without  B's  consent.  As  soon  as  A  has  severed  the  tree,  in  order  to  such  taking,  he 
has  committed  theft. 

(li.)  A  meets  a  bullock  carrying  a  box  of  treasure.  He  drives  the  bullock  in  a  certain  direction, 
in  Older  that  he  may  dishonestly  teS:e  the  treasure.  As  soon  as  the  bullock  begins  to  move,  A  has 
committed  theft  of  the  treasure. 

187.  Theft  is  committed  when  the  offender  cuts,  rips,  or  otherwise  begins  to  cause 
to  be  movable  anything  part  of  or  growing  out  of  or  attached  to  any  real  property  with 
intent  to  steal  it. 

Illmtmtion, 
A  rips  lead  off  a  church,  to  the  roof  of  which  it  is  fixed,  and  carries  it  away*    This  is  theft. 

TJieft  of  Animals, 

188.  Every  one  commits  theft  who  kills  any  living  creature  capable  of  being  stolen, 
with  intent  to  steal  the  carcase,  skin,  plumage,  or  any  part  of  such  creature. 

Theft  by  Agent. 

189.  Every  one  commits  theft  who,  having  received  any  money,  valuable  security, 
or  other  thing  whatsoever,  on  terms  requiring  him  to  account  for  or  pay  the  same  or  the 
proceeds  thereof  to  any  other  person,  though  not  requiring  him  to  deliver  over  i^  specie 
the  identical  money,  valuable  security,  or  other  thing  received,  fraudulently  converts  to 
his  own  use  or  fraudulently  omits  to  account  for  the  same,  or  to  account,  or  pay  any 
part  of  the  proceeds  which  he  was  required  to  accoimt  for  or  pay  as  aforesaid :  Provided 
that  if  it  be  part  of  the  said  terms  that  the  money  or  other  tlung  received,  or  the  proceeds 
thereof,  shall  form  an  item  in  a  debtor  and  creditor  account  between  the  person  receiv- 
ing the  same  and  the  person  to  whom  he  is  to  account  for  or  pay  the  same,  and  that 
such  last-mentioned  person  shall  rely  only  on  the  personal  liability  of  the  other  as  his 
debtor  in  respect  thereof,  the  proper  entry  of  any  part  of  such  proceeds  in  such  account 
shall  be  deemed  a  sufficient  accounting  for  the  part  of  the  proceeds  so  entered. 

lUudrations, 

(t.)  A,  B*s  servant,  receives  from  C,  a  fellow  servant,  £3  of  B*s  money,  and  appropriates  10s. 
to  his  own  use.     This  is  theft. 

(n.)  A,  the  manager  of  a  branch  bank,  has  in  his  office  a  safe,  the  property  of  the  bank.  A's 
duty  is  to  put  money  received  during  the  day  into  this  safe.  He  takes  part  of  it  out  of  the  safe 
and  applies  it  to  his  own  purposes.     This  is  theft. 

(m.)  A,  B's  servant,  gets  plate  for  his  master  from  a  silversmith,  and'puts  it  in  B's  plate  chest, 
and  then  takes  it  out  and  appropriates  it.     This  is  theft. 

Tlieft  by  person  holding  Poicer  of  Attonwy, 

190.  Every  one  commits  theft  who,  being  entrusted  either  solely  or  jointly  with 
any  other  person,  with  any  power  of  attorney,  for  the  sale,  mortgage,  pledge,  or  other 
diq)08ition  of  any  property,  movable  or  immovable,  whether  capable  of  being  stolen 
or  not,  fraudulently  sells,  mortgages,  pledges,  or  otherwise  disposes  of  the  same  or 
any  part  thereof;  or  fraudulently  converts  the  proceeds  of  any  sale,  mortgage,  pledge, 
or  otJier  disposition  of  such  property,  or  any  part  of  such  proceeds,  to  some  purpose  other 
than  that  for  which  he  was  entrusted  with  such  power  of  attorney. 

Theft 
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Theft  hy  misappropriating  pt'oceeds  held  under  direction, 

191.  Every  one  commits  theft  who,  having  received  either  solely  or  jointly  with 
pny  other  person,  any  money  or  valuable  security,  or  any  power  of  attorney  for  the  sale 
of  any  stock  or  shares  whatever,  with  the  direction  that  such  money,  or  any  part  there- 
of, or  the  proceeds  or  any  part  of  the  proceeds  of  such  security  or  such  stock  or  shares 
shall  be  applied  to  any  purpose  or  paid  to  any  person  specified  in  such  direction,  in  vio- 
lation of  good  faith  and  contrary  to  such  direction  fraudulently  applies  to  any  other 
purpose  or  pays  to  any  other  person,  such  proceeds  or  part  thereof  :  Provided  that  where 
the  person  receiving  such  money,  security,  or  power  of  attorney,  and  the  person  from 
whom  he  receives  it,  deal  with  each  other  on  such  terms  that  all  money  paid  to  the 
former  would,  in  the  absence  of  any  such  direction,  be  properly  treated  as  an  item  in  a 
debtor  and  creditor  account  between  them,  this  Section  shall  not  apply,  unless  such 
direction  is  in  writing. 

Theft  by  Co-owner. 

•  192.  Theft  may  be  committed  by  the  owner  of  anything  capable  of  being  stolen, 
against  a  person  having  a  special  property  or  interest  therein,  or  by  a  person  having  a 
special  property  or  interest  therein  against  the  owner  thereof,  or  by  one  of  several  joint 
owners,  tenants  in  common,  or  partners  of  or  in  any  such  thing,  against  the  other  per- 
son interested  therein,  or  by  the  directors,  public  officers,  or  members  of  a  public  com- 
pany or  body  corporate  against  such  public  company  or  body  corporate. 

Husband  and  Wife, 

193.  No  husband  shall  be  convicted  of  stealing,  during  cohabitation,  the  property 
of  his  wife ;  and  no  wife  shall  be  convicted  of  stealing,  during  cohabitation,  the  property 
of  her  husband ;  but  whilst  they  are  living  apart  from  each  other,  either  shall  be  guilty 
of  theft  if  he  or  she  fraudulently  takes  or  converts  anything  which  is  by  law  the  property 
of  the  other  in  a  manner  which  in  any  other  person  would  amount  to  theft. 

194.  Every  one  commits  theft  who,  whilst  a  husband  and  wife  are  living  together, 
knowingly  (a)  assists  either  of  them  in  dealing  fraudulently  with  anything  which  is  the 
property  of  the  other,  in  a  manner  which  would  amoimt  to  theft  if  they  were  not 
married ;  or  (b)  receives  from  either  of  them  anything  the  property  of  the  other,  ob- 
tained from  that  other  by  such  fraudulent  dealings  as  aforesaid. 

Obliterating  Documents  D*audulently, 

196.  Every  one  who  destroys,  cancels,  conceals,  or  obliterates  any  document  for 
any  fraudulent  purpose,  shall  be  punished  as  if  he  had  stolen  that  document. 

Theft  outside  of  the  Territories. 

196.  Every  one  who  having  obtained  any  property  by  any  act  which  if  done  in 
these  territories  would  have  amounted  to  thaft,  brings  such  property  into  these  terri- 
tories, shall  be  guilty  of  theft. 

Theft  by  False  Pretenves. 

197.  A  false  pretence  is  a  representation,  either  by  words  or  otherwise,  of  a  matter 
of  fact  either  present  or  past,  which  representation  is  known  to  the  person  making  it 
to  be  false,  and  which  is  made  with  a  fraudulent  intent  to  induce  the  person  to  whom 
it  is  made  to  act  upon  such  representation. 

Illustrations. 

{i.)  A  presents  a  note  for  £5  as  a  good  note  for  that  amount,  knowing  that  the  bank  by  which 
it  was  issued  has  stopped.     This  is  a  false  pretence  by  conduct. 

{it.)  A  tells  B  that  A  is  going  to  pay  his  rent  on  the  1st  March  and  wants  £10  to  make  up  his 
tent,  wnereby  he  obtains  £10  from  B.  This  statement,  though  false,  is  not  a  false  pretence,  as  it 
relates  to  something  intended  to  be  done  at  a  future  time. 

(ut.)  A  obtains  money  from  B  by  promising  to  marry  her,  and  to  furnish  a  house  with  the 
money,  representing  himself  to  be  an  immarried  man.  A  in  fact  is  married.  The  representation 
that  A  was  immarried  is  a  false  pretence. 

198.  Everyone  shall  be  guilty  of  theft  by  false  pretences,  and  shall  be  liable,  upon 
conviction  thereof,  to  the  penalties  provided  for  the  crime  of  theft,  who  by  any  false 
pretence  obtains  with  intent  to  defraud,  either  directly  or  through  the  medium  of  any 
contract  obtained  by  such  false  pretence,  anything  capable  or  the  use  of.  anj^thing 
capable  of  being  stolen,  or  who  with  intent  to  defraud  or  injure  any  person  by  any  false 
pretence,  causes  or  induces  any  person  to  execute,  make,  accept,  endorse,  or  destroy  the 
whole  or  any  part  of  valuable  security,  or  to  impress  or  affix  any  name  or  seal  on  any 
paper  or  parchment,  in  order  that  it  may  afterwards  be  made  or  converted  into  or  used 
or  dealt  with  as  a  valuable  seourity. 

lUustration. 
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Illufifration. 


(/.)  A  induces  B  to  lend  hini  £100  on  a  deposit  of  title  deeds  to  land,  by  falsely  protending 
that  a  house  had  been  built  upon  it  worth  £30t).     This  is  obtaining  £100  by  a  false  pretence. 

199.  Everyone  who  by  any  false  pretence  causes  or  procures  anything  capable  of 
being  stolen  to  be  delivered  to  any  other  person  tlian  himself  with  intent  to  defraud, 
obtains  that  thing  by  a  false  pretence  within  the  meaning  of  this  section,  and  shall  be 
punishable  with  the  penalties  provided  for  the  crime  jof  theft.     (Section  203.) 

Obtaining  vnluo  or  credit  In/  fraud, 

200.  Whoever  obtains  any  money  or  things,  or  who  in  incurring  any  debt  or 
liability,  obtains  credit  by  means  of  any  fraud,  though  not  amounting  to  a  false  pretence 
as  hereinbefore  defined,  may  be  punished  with  imprisonment,  ^vith  or  without  hard 
labour  for  a  term  which  may  extend  to  one  year,  or  fine,  or  both. 

PunishmcntH  for  certain  Theftn* 

201.  Whoever  steals  any  testamentary  instrument,  post  letter  bag,  post  letter, 
postal  packet,  or  anything  from  such  post  letter-bag,  post  letter,  or  postal  packet, 
or  who  being  a  clerk  or  servant,  or  being  employed  in  the  capacity,  or  for  the 
purpose  of  a  clerk  or  servant,  steals  anything  belonging  to  or  in  the  possession  of  his 
master  or  employer,  or  being  employed  in  the  public  service  of  Her  Majesty,  or 
in  the  service  of  any  public  department,  or  public  body,  or  being  employed  as  a  con- 
stable, steals  anything  in  his  possession  by  virtue  of  his  employment,  shall  be  punished 
Ti  ith  imprisonment  with  or  without  hard  labour,  for  a  period  which  may  extend  to  a 
term  of  seven  years,  or  fine,  or  both ;  and,  in  case  of  subsequent  conviction,  with  im- 
prisonment, with  or  without  hard  laboiu*,  which  may  extend  to  a  term  of  ten  years,  or 
fine,  or  both. 

Pitnis/tmentsfor  Cattle  Thefts, 

202.  Whoever  steals  an}i:hing  from  the  person  of  another,  or  from  any  dwelling- 
house,  or  steals  any  horse,  ass,  mule,  sheep,  homed  cattle,  goat,  or  domesticated  ostrich, 
or  the  feathers  thereof,  or  who  willfully  kills  any  such  animal,  with  intent  to  steal  the 
carcase,  or  any  part  thereof,  may,  upon  con\dction,  be  pimished  with  imprisonment,  with 
or  without  hard  labour,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both ;  and 
in  case  of  subsequent  conviction,  with  imprisonment,  with  or  without  hard  labour,  for  a 
term  which  may  extend  to  seven  years,  or  flogging  or  whipping,  or  fine,  or  any  two  of 
such  pimishments. 

Note. — For  restitution'for  property  stolen  or  injured,  see  Section  19. 

Pimishments  for  Thefts  other irise  not  2)roridcd  for, 

203.  Whoever  steals  anything  for  the  stealing  of  which  no  punishment  is  herein- 
before provided,  shall  be  punished  with  imprisonment,  with  or  witliout  hard  labour, 
for  a  term  which  may  extend  to  three  years,  or  fine,  or  both  ;  and  whoever  after  a  pre- 
vious conviction  for  any  offence  punishable  in  the  same  manner  as  tlieft,  shall  bo  pun- 
ished with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend  to 
five  years,  or  fine,  or  both. 

ResponsiJ)iUti/  for  ralne  of  Stolen  propertf/  under  Spoor  Law, 

204.  When  the  Spoor  of  any  stolen  animals  is  traced  to  any  kraal  or  locality, 
responsibility  in  respect  of  the  value  of  such  stolen  animals  shall  be  determined  as  is 
hereinafter  provided ;  that  is  to  say : — 

(a)  When  such  spoor  originates  and  terminates  within  the  limits  of  a  magisterial  district 
or  tribal  area,  then — 
(a.)  1.  The  head  of  any  kraal  {umninimzi)  shall  be  responsible  for  the  value  and 
damages  of  any  stolen  animals  the  spoor  of  which  is  traced  to  such  kraal,  when 
corroborative  evidence  is  forthcoming  to  the  satisfaction  of  the  Court  that  the 
theft  in  question  was  committed  by  some  person  belonging  to  such  kraal  or  kraals. 
{a.)  2.  The  owner  of  any  stolen  animals  the  spoor  of  which  has  become  lost  or  obliter- 
ated, has  a  right  of  search  for  any  traces  of  such  animal  in  any  hut,  kraal,  enclosure 
or  lands  in  that  neighbourhood  ;  and  any  person  refusing  to  permit  such  search 
is  responsible  for  the  value  of  the  animal  stolen,  witli  damages. 
(a.)  3.  When  the  owner  of  any  stolen  animal  is  on  the  spoor  of  sucli  animal,  it  shall  be 
lawful  for  such  owner  to  demand  from  the  persons  living  in  the  neighbourhood 

aU 


♦  Uader  Kafir  Law,  theft  is  punished  with  a  fine,  which  goes  to  the  owner  of  the  property  stolen, 
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all  reasonable  assistance  in  following  up  such  spoor,  and  whoever  neglects  or 
refuses  to  give  such  assistance,  and  by  such  neglect  or  refusal  causes  the  loss  or 
obliteration  of  such  spoor,  or  whoever  by  wilful  obstruction  oi*  malioe  causes 
the  loss  or  obliteration  of  such  spoor,  is  liable  for  the  value  of  the  animal  stolen, 
with  damages. 

(B.)  When  the  spoor  originates  in  one  magisterial  tfistrict  or  tribal  area  and  passes  into 
and  terminates  in  another  magisterial  district  or  tribal  area,  then — 

(6.)  1.  When  such  spoor  is  traced  to  any  kraal  or  kraals,  the  owners  {ahaninimizi) 
shall  be  held  responsible  for  the  value  of  the  animal  stolen,  and  upon  the  order 
of  the  Resident  Magistrate  of  the  district,  shall  forthwith  pay  such  value  into 
Court  for  the  benefit  of  the  owner. 

{h,)  2.  When  such  spoor  cannot  be  traced  to  any  specific  kraal  or  kraals,  but  is  lost, 
or  becomes  obliterated  on  any  lands,  then  the  responsibility  for  the  value  of  such 
stolen  animal  shall  devolve  upon  the  heads  {abaninunizl)  of  the  kraals  adjacent 
to  and  surrounding  the  spot  where  such  spoor  has  been  lost  or  obliterated  ;  and 
for  the  jpurpose  of  compensating  the  owner  of  such  stolen  animal,  it  shall  be 
lawful  for  the  Resident  Magistrate  so  to  fix  such  responsibility  by  an  assess- 
ment not  exceeding  two  head  of  cattle  (or  their  money  value),  to  be  by  such 
Magistrate  levied  on  each  kraal,  to  make  up  the  whole  value,  or  as  near  as 
possible  the  whole  value,  of  the  stole  n  animal  or  animals. 

\b,)  3.  Whenever  a  spoor  is  traced  to,  or  within,  the  confines  of  any  locality  occupied 
by  any  kraal  or  kraals,  or  to  or  within  any  area  occupied  by  any  community  or 
section  of  a  tribe,  if  the  persons,  occupying  such  kraal  or  kraals  or  locality,  or  con- 
stituting such  community  or  such  section  of  a  tribe,  without  lawful  excuse, 
neglect  or  refuse  to  receive  and  follow  up  such  spoor,  they  are  respon- 
sible for  the  value  of  the  stolen  animal  whose  spoor  shall  have  been  so  traced, 
and  are  to  be  compelled  to  make  good  such  value  to  the  owner  in  like  manner 
as  is  provided  for  with  reference  to  "  lost  spoor  "  cases  in  the  preceding  sub- 
section. 

Ilhistrations, 
•  • 

(a.)  1. — A.  has  a  shoeo  stolea  out  of  his  kraal  and  traces  the  spoor  to  B's  kraal,  which  is  in 
the  same  Magisterial  district  or  tribal  area;  B  is  not  responsible  for  the  value  of  the  sheep  and 
damages  unless  A  finds  at  B's  kraal  traces  of  the  missing  sheep,  or  produces  other  corroborative 
evidence. 

• 

(a.)  2. — Two  goats  are  stolon  from  A,  the  spoor  of  which  cannot  be  traced  ;  ho  applies  to 
neighbouring  kraals  for  permission  to  search  for  traces  of  the  stolen  goats ;  B  refuses  to  let  his 
kraal  be  saarchei  ;  B  is  raspDusiblo  for  the  value  of  the  goats  and  damages. 

(a.)  3. — A  loses  a  cow  stolen  from  the  pasture  lands,  and  traces  it  into  the  neighbourhood 
of  the  kraals  of  B,  C,  and  D,  to  whom  ho  sends  information  regarding  the  spoor,  and  a  request 
that  they  will  come  and  meet  him  ;  they  refuse  to  do  so,  and  are  thereby  responsible  for  the  value 
of  the  cow  and  damages. 

Or  A  loses  a  cow  out  of  his  kraal  and  traces  it  towards  the  neighbourhood  of  the 
kraals  of  B,  C,  and  D,  who  seeing  the  db-ection  the  spoor  is  taking,  wilfully  drive  their  stock 
over  it,  thereby  causing  its  obliteration.  B,  C,  and  D  are  responsible  for  the  value  of  the  cow  and 
damages.  , 

(&.)  1. — Five  head  of  cattle  are  stolen  from  A,  a  farmer  in  the  Colony,  who  traces  the  spoor 
to  the  Doundary  of  a  tribal  area  or  Magisterial  district  in  Fingoland,  and  sends  for  the  owners  of 
the  kraals  nearest  to  the  point  to  which  he  has  brought  the  spoor,  and  hands  the  spoor  over  to 
them ;  the  spoor  is  subsequently  traced  to  their  kraals.  They  are  responsible  for  the  value  of  the 
five  head  of  cattle. 

(b.)  A,  a  farmer  in  the  Colony,  loses  a  horse ;  he  finds  the  spoor  and  traces  it  to  the  boundary 
of  a  trioal  area.  The  owners  of  the  neighbouring  kraals  attend  to  receive  the  spoor.  They  are  not 
satisfied  that  the  spoor  is  a  genuine  one,  and  they  ask  the  farmer  to  allow  them  to  go  back  upon 
the  spoor  in  order  to  verify  it.  The  farmer  refuses.  The  owners  of  the  neighbouring  kraals  refuse 
to  take  over  the  spoor.     They  are  not  responsible  for  the  value  of  the  horse  stolen. 

(b.)  2. — C,  a  resident  in  a  Magisterial  district  of  Griqualand  East,  loses  3  horses,  the  spoor  of 
le  traces  to  a  Magisterial  district  in  Tembulaud.  The  spoor  is  there  received  by  the  owners 
of  the  neighbouring  kraals,  who  trace  it  to  the  next  section  of  kraals,  who  pass  it  on  to  others ; 
finally  the  spoor  is  lost  in  pasture  lands  10  miles  from  the  boundary  first  mentioned.  The  heads  of 
the  kraals  adjacent  to  and  surrounding  the  spot  where  such  spoor  has  been  lost  or  obliterated  are 
responsible  for  the  Value  of  the  horses  stolen. 

ii.)  2. — A,  a  native  in  Fingoland,  loses  2  head  of  cattle,  the  spoor  of  which  he  finds  and  traces 
to  Temouland.  The  owners  of  the  kraals  on  the  Tembuland  side  receive  the  spoor  and  trace  it  into 
burnt  grass  within  their  section,  where  it  becomes  obliterated.  They  are  responsible  for  the  value 
of  the  2  head  of  cattle. 

{b.)  3. — C,  a  farmer  in  the  Barkly  district,  loses  20  sheep,  the  spoor  of  which  he  finds  and 
traces  to  the  boimdary  of  a  Magisterial  district  in  Griqualand  East.     The  owners  of  the  kraals  on 

the 
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the  boundary  receive  it  and  trace  it  through  their  section  to  the  next  community,  who  refuse  or 
neglect  take  it  over.     The  latter  are  responsible  for  the  value  of  the  sheep. 

{b,)  3. — A,  a  farmer  in  the  Colony,  loses  3  horses,  and  finds  a  spoor,  which  is  traced  to  the 
boimdary  of  Fingoland.  The  owners  of  the  kraals  near  the  boimdary  prove  that  the  spoor  is  one  of 
certain  men  who  have  ridden  their  own  horses  in  that  direction,  that  the  farmer  has  been  taking 
the  wrong  spoor.     They  are  not  responsible  for  A's  horses. 

(6.)  3.  C,  a  farmer  in  the  Barkly  district  loses  20  sheep,  the  spoor  of  which  he  finds  and 
traces  to  the  boundary  of  a  Magisterial  district  in  Ghiqualand  East.  He  sends  for  the  owners  of 
the  neighboiuing  kraals,  who  refuse  to  come  and  receive  the  spoor.  The  owners  of  the  neighbouring 
kraals  are  responsible  for  the  value  of  the  sheep  stolen. 

Creating  fake  spoor, 

205.  Whoever  falsely  or  fradulently  and  with  intent  to  injure  another  shall 
create  any  spoor,  shall  be  punished  with  &ie  not  exceeding  ten  pounds  sterling,  and 
in  default  of  payment  with  imprisonment  with  or  without  hard  labour  for  a  term  which 
may  extend  to  three  months. 

Mode  of  procedure  in  spoor  cases. 

206.  It  shall  be  lawful  for  the  court,  whenever  any  claim  is  made  against  any 
person  or  persons  in  respect  of  the  spoor  traced  to  any  kraal  or  locality,  upon  request 
of  the  owner  of  the  animal  or  animals  stolen,  or  of  any  person  authorized  by  such 
owner,  to  enquire  simimarily  and  without  pleading,  but  in  the  presence  of  the  heads  of 
the  kraals  upon  whom  responsibility  is  sought  to  be  attached,  into  the  circumstances 
of  the  case  and  the  value  of  the  animal  or  animals  alleged  to  have  been  stolen,  together 
with  the  damage  which  the  owner  or  owners  shall  have  sustained  by  the  loss,  or  by  the 
cost  of  search  or  other  endeavour  to  recover  the  same,  and  shall  give  judgment  in 
favour  of  such  owner,  in  terms  of  law  hereinbefore  provided. 


CHAPTER    XIIL 
FRAUD  AND  BEEACH  OF  TRUST. 

Fraudulent  Accountbig  by  Directors. 

207.  Whoever  being  a  director,  manager,  public  officer,  or  member  of  any  body 
corporate  or  public  company,  with  intent  to  defraud,  destroys,  alters,  mutilates  any 
book,  paper,  writing,  or  valuable  seciuity  belonging  to  the  body  corporate  or  public 
company,  or  makes  or  concurs  in  making  any  false  entry,  or  omits  or  concurs  in  omitting 
to  enter  any  material  particular  in  any  book  of  account  or  other  docxmient,  or  being  a 
director,  public  officer,  or  manager  of  any  body  corporate  or  public  company,  as  such 
receives  or  possesses  himself  of  any  of  the  property  of  such  body  corporate  or  public 
company,  and  with  intent  to  defraud,  omits  to  make,  or  to  cause  and  direct  to  be  made, 
a  full  and  true  entry  thereof  in  the  books  and  accounts  of  such  body  corporate  or  public 
company,  shall  be  liable,  upon  conviction,  to  imprisonment  with  or  without  hard 
labour,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

False  Statements  by  Directors. 

208.  Whoever  being  a  promoter,  director,  public  officer,  or  manager  of  any  body 
corporate  or  public  company,  either  existing  or  intended  to  be  formed,  makes,  circulates, 
or  publishes  any  prospectus,  statement,  or  account  which  he  knows  to  be  false  in  any 
material  particular,  with  intent  to  induce  persons,  whether  ascertained  or  not,  to 
become  shareholders,  or  partners,  or  with  intent  to  deceive  or  defraud  the  members, 
shareholders,  or  creditors,  or  any  of  them,  whether  ascertained  or  not,  of  such  body 
corporate  or  public  company,  or  with  intent  to  induce  any  person  to  entrust  or 
advance  any  property  to  such  body  corporate  or  public  company,  or  to  enter  into  any 
security  for  the  benefit  thereof,  shall  be  liable  to  the  punishment  in  tlie  preceding  section 
provided. 

Falsifying  accounts  by  ckrks  and  servants. 

209.  Whoever  being  an  officer,  clerk,  or  servant,  or  employed  or  acting  in  such 
capacity,  and  witli  intent  to  defraud,  destroys,  alters,  mutilates,  or  falsifies  any  book, 
paper,  writing,  valuable  security,  document,  or  account,  which  belongs  to  or  is  in  the 
possession  of  his  employer,  or  has  been  received  by  him  for  or  on  behalf  of  his  employer ; 
or  with  intent  to  defraud  makes  or  concurs  in  making  any  false  entry  in,  or  omits  or 
alters,  or  concurs  in  omitting  or  altering,  any  material  particular  from  or  in  any  such 
book,  paper,  writing,  valuable  security,  or  account  as  aforesaid,  shall  be  punished  with  im- 
prisonment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  five  years, 
with  or  without  hard  labour,  or  fine,  or  both. 

JPublic 
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Public  Officers  tnaking  fake  statements  and  returns, 

210.  Whoever,  being  an  officer,  collector,  or  receiver  entrusted  with  the  receipt, 
custody,  or  management  of  any  part  of  the  public  revenues,  knowingly  publishes  any 
false  statement  or  return  of  any  money  collected  by  him  or  entrusted  to  his  care,  or  of 
any  balance  of  money  in  his  hands  or  imder  control,  shall  be  punished  with  imprison- 
ment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  one  year,  or  fine,  or 
both. 

Conspiracy  to  defraud. 

211.  Whoever  conspires  with  any  other  person  by  deceit  or  falsehood,  or  other, 
fraudulent  means,  to  defraud  the  public,  or  to  affect  the  public  market,  price  of  shares, 
merchandize,  or  anything  else  publicly  sold,  or  who  conspires  by  deceit  and  falsehood 
or  other  fraudulent  means,  to  defraud  any  person,  ascertained  or  unascertained,  whether 
such  deceit  or  falsehood  or  other  fraudulent  means  would  or  would  not  amoimt  to  a 
false  pretence,  as  hereinbefore  defined,  shall  be  punished  with  imprisonment,  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  two  years,  or  to  fine,  or  to  both ; 
and  whoever  after  a  previous  conviction  for  any  offence  invohdng  dishonesty,  commits 
an  offence  under  this  Section,  may  be  sentenced  to  a  term  of  imprisonment,  with  or 
without  hard  labour,  which  may  extend  to  five  years,  or  fine,  or  both. 

Unlawful  gaming  and  letting, 

212.  Whoever  wins  or  endeavours  to  win  from  any  other  person  to  himself  or  to 
any  other  any  money  or  valuable  thing  by  any  fraud  or  unlawful  device  or  ill  practice 
in  playing  at  or  with  cards,  dice,  tables,  or  other  games,  or  in  bearing  a  part  in  the 
stakes,  wages,  or  adventures,  or  in  betting  on  the  size  or  hands  of  the  players,  or  in 
wagering  on  the  event  of  any  sport,  pastime,  or  exercise,  shall  be  punished  with  im- 
prisonment mth  or  without  hai'd  labour,  for  a  term,  which  may  extend  to  one  year,  or 
fine,  or  both.  The  offence  is  complete  although  the  thing  won  has  not  been  paid  or 
delivered. 

Criminal  breach  of  trust. 

213.  Whoever  being  in  any  manner  entrusted  with  property  or  with  dominion  over 
property,  dishonestly  misappropriates  or  converts  to  his  own  use  that  property,  or  dis- 
honestly use  or  disposes  of  that  property  in  violation  of  any  direction  of  law  prescribing 
the  mode  in  which  such  trust  is  to  be  discharged,  or  of  any  legal  contract,  express  or 
implied,  which  he  has  made  touching  the  discharge  of  such  trust,  or  wilfully  suffers  any 
other  person  to  do  so,  shall  be  guilty  of  a  criminal  brea'^h  of  trust,  and  upon  con\iction 
shall  be  punished  \vdth  imprisonment  for  a  term  which  may  extend  to  three  years, 
or  with  fine,  or  both. 

Fraudulent  disposition  of  property , 

214.  Whoever  dishonestly  or  fraudulently  removes,  converts,  or  delivers  to  any 
person,  or  causes  to  be  transferred  to  any  person  without  adequate  consideration,  any 
property,  intending  thereby  to  prevent,  or  knowing  it  to  be  likely  that  he  ^vill  thereby 
prevent  the  distribution  of  that  property  according  to  law,  or  among  his  creditors  or  the 
creditors  of  any  other  person,  shall  be  punished  ^vith  imprisonment  for  a  term  which 
may  extend  to  two  years,  or  with  fine  or  vnih  both. 


CHAPTER  XIV. 
ROBBERY  AND  EXTORTION. 

Definition  of  robbery  and  its  jninislnnent.* 

215.  Robbery  is  theft  aeeomi)ani(^d  with  actual  violence  or  threats  of  violence  to 

•  any  person  or  property,  intentionally  used  to  extort  the  property  stolen,  or  to  jirevent 

or  overcome  resistance  to  its  being  stolen,  and  shall  be  punished  with  imprisonment  with 

or  without  hard  labour  for  a  term  wliich  may  extend  to  seven  years,  or  flogging,  or 

whipping,  or  any  two  of  these  punishments. 

Illustrations, 

(/.)  A  holds  B  down  and  fraudulently  takes  B's  money  and  jewels  from  B's  clothes  without  B's 
consent.     This  is  robbery. 

(n.)  A  meets  B  on  the  high  road,  shows  a  pistol,  and  demands  B*s  purse.     B  in  consequence 
sun'enders  his  purse.     A  has  conmiitted  robbery. 

(lu)  A, 

•  Under  Kafir  Law  treated  as  Theft. 
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(ill.)  A,  B,  andC  siuroimd  D  in  such  a  way  as  to  mako  resistanco  by  D  praotically  useless,  and 
take  his  watch,  without  actual  force  or  threat.     This  is  robbery. 

216.  Everyone  who  assaults  any  person  with  intent  to  rob  him  shall  be  punished 
as  in  the  last  section  provided.* 

217.  Whoever  with  menaces  demands  from  any  person  either  for  himself  or  for 
any  other  person  anjrthing  capable  of  being  stolen,  with  intent  to  steal  it,  shall  be 
punished  with  fine,  or  in  default  of  payment  thereof,  with  imprisonment  with  or  with- 
out hard  labour,  for  a  term  which  may  extend  to  two  years. 

218.  AVhoever  with  intent  to  extort  or  gain  anything  from  any  person  :  (a)  accuses 
or  threatens  to  accuse  either  that  person  or  any  Other  person,  whether  the  person  accused 
or  threatened  with  accusation  is  guilty  or  not,  of  any  ofEence  punishable  by  law  ;  or  (b) 
threatens  that  any  person  shall  be  so  accused  b}'  any  other  person  ;  (r)  or  without  law- 
ful excuse  sends,  delivers,  utters,  or  directly  or  indirectly  causes  to  be  received  by  any 
person  any  document  containing  any  such  accusation  or  threat,  as  aforesaid,  knowing 
the  contents  thereof ;  {d)  or  by  any  of  the  means  aforesaid  compels  or  attempts  to 
compel  any  person  to  execute,  make,  accept,  endorse,  alter,  or  destroy  the  whole  or  any 
part  of  any  valuable  security,  shall  be  punished  with  fine,  and  in  default  of  payment 
thereof,  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  six  months. 

Illustration. 

A  compels  B  to  give  him  money,  by  fthreatoning  to  accuse  B  of  an  infamous  crime.  A  is 
guilty  imder  this  section. 

Housebreaking, 

219.  Whoever  breaks  and  enters  a  building  with  intent  to  commit  any  offence 
therein,  or  breaks  out  of  such  building  either  after  committing  such  offence  therein,  or 
after  having  entered  it  to  commit  an  offence,  shall  be  punished  with  imprisonment,  with 
or  without  hard  labour,  for  a  term  which  may  extend  to  five  years,  or  nne,  or  both. 

Explanation  :  The  word  **  breaks"  moans, 

(a,)  The  breaking  of  any  part,  intc?mal  or  external,  of  the  building  itself,  or  the  opening  by 
any  means  whatever  of  any  door,  window,  shutter,  cellar,  flap  or  other  thing  intendca  to  cover 
openings  to  the  house. 

(b.)  Obtaining  an  entrance  into  the  house  by  any  threat  or  artifice  used  for  that  purpose,  or  by 
collusion  with  any  person  in  the  house. 

The  word  '*  enters  "  means  the  entrance  into  the  house  of  any  part  of  the  offender's  body. 

(i.)  A  makes  a  wall  through  B's  house  and  puts  his  hand  through  the'aperture.  This  is  nouse- 
breaking. 

fit.)  A  enters  B's  house  through  a  window.     This  is  housebreaking. 

(iiV.)  B  is  standing  in  his  doorway.  A  forces  a  ^mssago  by  knockmg  B  down  and  enters  the 
ouse.     This  is  housebreaking. 

Being  found  in  dwelling-houHe  hg  night j\ 

220.  Whoever  is  foimd  in  any  dwelling  by  night  with  intent  to  commit  any 
offence  therein  shall  be  punished  with  fine,  and,  in  default  of  payment,  with  imprison- 
ment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  six  months. 

Note. — Night  means  the  interval  between  sunrise  and  sunset. 

«• 
Reeeicing  iwapertg  stolen  or  dishonestly  obtained. % 

221.  Whoever  receives  an^iihing  obtained  by  any  offence  punishable  under  any 
law  in  force  for  the  time  being,  knowing  that  thin^  to  have  been  stolen  or  dishonestly 
obtained,  or  who  receives  in  these  territories  anything  obtained  elsewhere  than  in  these 
territories  by  any  act  which  if  done  in  these  territories  would  have  been  an  offence  . 
punishable  under  this  or  any  other  law  in  force  for  the  time  being,  knowing  such 
things  to  have  been  stolen  or  dishonestly  obtained,  shall  be  punished  for  a  first  offence 
with  imprisonment,  with  or  without  hard  labour,  for  a  time  which  may  extend  to  three 
years,  or  fine,  or  both ;  and  after  a  previous  conviction  of  any  offence  involving 
difihonest}^  shall  be  punished  with  imprisonment,  with  or  \vithout  hard  labour,  for  a 
term  which  may  extend  to  five  years,  or  fine,  or  both. 

Illustration, 

•  Under  Kafir  Law  punished  with  a  fine  which  goes  to  the  Chief. 

t  Punishable  under  Kafir  Law  by  a  fine  which  goes  to  the  Chief. 

X  Punishable  under  Kafir  Law  by  a  fine  which  goes  to  the  owner  of  the  property. 
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Illtfstratian, 


A' 8  wife  in  A*8  absence  receives  stolen  goods  and  pays  the  thief  6d.  on  account.  The  thief  then 
tolls  A,  who  strikes  a  bargain  with  the  thief,  and  pays  him  the  balance.  A  has  received  stolen 
goods,  knowing  them  to  be  stolen. 

When  receiving  is  campkte. 

222.  The  act  of  receiving  anything  stolen  or  unlawfully  obtained  is  complete  as 
soon  as  the  offender  has,  either  exclusively  or  jointly  with  the  thief,  or  any  other 
person,  possession  of  or  control  over  such  thing,  or  aids  in  concealing  or  disposing  of  it. 

Illustratimi. 

Stolen  property  is  brought  by  the  thief  into  A's  shop ;  A,  with  guilty  knowledge,  calls  his 
servant  and  directs  him  to  take  the  stolen  good?  to  another  shop  and  sell  them  for  the  thief.  A's  servant 
does  so  accordingly,  and  brings  back  the  money,  which  he  hands  to  the  thief  in  his  master's  presence. 
A  never  had  manual  possession  of  either  the  goods  or  the  money.  A  is  guilty  of  receiving  uie  stolen 
property. 

Corniptly  taking  reward,* 

223.  Whoever  corruptly  takes  reward,  or  bargains  for  any  reward,  directly  or 
indirectly,  on  consideration  that  he  will  help  any  person  to  recover  anything  obtained 
by  any  offence  punishable  under  this  or  any  other  law  in  force,  shall,  unless  he  shall 
have  used  all  due  diligence  to  cause  the  offender  to  be  brought  to  trial  for  the  same,  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  three  years,  or  fine,  or  both. 


CHAPTER  XV. 
FORaERY  AND  PERSONATION. 

Definition  of  docnment. 

224.  A  document  is  any  substance  on  which  is  expressed  and  described  by  means 
of  letters,  figures,  or  marks,  any  matter  which  is  intended  to  be  or  may  be  used  in  a 
court  of  justice,  or  otherwise,  as  evidence  of  such  matter. 

Illustrations, 

A  writing  expressing  the  terms  of  a  contract,  which  may  be  used  as  evidence  of  the  contract, 
is  a  document. 

A  cheque  upon  a  banker  is  a  document.  * 

A  power  of  attorney  is  a  document. 

A  map  or  plan  which  is  intended  to  be  used  or  which  may  be  used  as  evidence  is  a  document. 

(».)  A  obtains  a  blank  acceptance  from  B,  with  authority  to  fill  it  up  for  any  amount  not 
exceeding  £200.     A  fills  it  up  for  £500.     This  is  a  false  document. 

{ii*\  A  gets  B  to  sign  a  receipt,  and  afterwards  makes  additions  to  it,  so  as  to  make  it  appear 
that  a  larger  sum  was  paid  to  B  than  had  actually  been  paid.  The  altered  receipt  is  a  false 
document. 

(iVi.)  Thomas  Brown  authorizes  B  to  sign  a  promissory  note  in  the  name  of  Thomas  Brown,  in 
order  that  it  might  be  used  as  the  note  of  a  different  and  entirely  fictitious  Thomas  Brown.  This 
is  a  false  document,  whether  B  knew  or  not  of  the  use  for  which  the  note  was  intended. 

False  document  defined, 

225.  A  false  document  means 

(a)  A  document,  the  whole  or  some  material  part  of  which  purports  to  be  made  by 
or  on  behalf  of  any  person  who  did  not  make  or  authorise  the  making  thereof  ;  or  which, 
though  made  by,  or  by  the  authority  of  the  person  who  purports  to  make  it,  is  falsely 
dated  as  to  time  or  plaice  of  making,  where  either  is  material ;  or 

(b)  A  document  which  is  made  in  the  name  of  an  existing  person,  either  by  that 
person  or  by  his  authority,  with  a  fraudulent  intent  that  the  document  should  pass  as 
being  made  by  some  person,  real  or  fictitious,  other  than  the  person  who  makes  or 
authorises  it. 

It  is  not  necessary  that  the  fraudulent  intention  should  appear  on  the  face  of  the 
document,  but  it  may  be  proved  by  external  evidence. 

Forgeri/ 

*  Under  Kafir  Law  no  reward  of  such  a  nature  will  be  paid  beforehand* 
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Forger//  (/pfined.- 

226.  Forgery  i8  the  making  of  a  false  document,  knowing  it  to  be  false  with  the 
intention  that  it  shall  in  any  way  be  used  or  acted  upon  as  genuine  whether  within  Her 
Majesty's  dominions  or  not.  Making  a  false  document  includes  altering  a  genuine 
document  in  any  material  part,  and  adding  to  it  any  false  date,  attestation,  or  other 
thing  which  is  material,  or  making  any  material  alteration  in  it  either  by  erasure, 
obliteration,  removal,  or  otherwise. 

Forgery  when  complete, 

227.  A  forgery  is  complete  as  soon  as  the  document  is  made,  with  such  knowledge 
and  intent  as  aforesaid,  though  the  offender  may  not  have  intended  that  any  partioidar 
person  should  use  or  act  upon  it  as  genuine,  or  be  induced  by  the  belief  that  it  is 
genuine  to  do  or  refrain  from  doing  anything.  Forgery  is  complete  although  the  false 
document  may  be  incomplete,  or  may  not  purj^ort  to  be  such  a  docimient  as  would  be 
binding  in  law,  if  it  be  so  made  and  is  such  as  to  indicate  that  it  was  intended  to  be 
acted  on  as  genuine. 

Punishment  for  Forgery, 

228.  Whoever  is  convicted  of  the  crime  of  forgery  shall  be  punished  with  im- 
prisonment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  seven  years, 
or  fine,  or  both. 

Sending  false  Telegram, 

229.  Whoever  knowingly  and  with  intent  to  defraud  causes  or  procures  any  tele- 
gram to  be  sent  or  delivered  as  being  sent  by  the  authority  of  any  person,  knowing  that 
it  is  not  sent  by  such  authority,  with  the  intent  that  such  telegram  should  be  acted  on 
as  being  sent  by  that  person's  authority,  shall  be  punished  with  imprisonment  with  or 
without  higird  labour,  for  a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Procuring  Execution  of  Document  by  False  Evidence, 

230.  Whoever,  with  intention  to  defraud,  procures  the  execution  of  any  document 
by  any  person  by  falsely  pretending  that  the  contents  thereof  are  different  from  what 
they  really  are,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for 
a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Using  Forged  Documents, 

231.  Whoever  knowing  a  document  to  be  forged  fraudulently  uses  or  acts  upon  it 
or  causes  or  attempts  to  cause  any  person  to  use  or  act  upon  it  as  if  it  were  genuine, 
shall,  upon  conviction,  be  liable  to  the  same  pimishment  as  if  he  had  forged  that  docu- 
ment. It  is  immaterial  whether  the  document  was  forged  in  these  territories  or  else- 
where. 

Personation, 

232.  Whoever  faleely  and  deceitfully  personates  anyone,  with  intent  fraudulently 
to  obtain  any  benefit  to  himself  or  any  other  person,  shall  be  imprisoned,  with  or  with- 
out hard  labour,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 


CHAPTER  XVI, 
COINING. 


233.  Coin  is  metal  used  for  the  time  being  as  money  and  stamped,  and  issued  by 
authority  of  some  State  or  Sovereign  Power  in  order  to  be  so  used.  Coin  stamped  and 
issued  by  authority  of  the  Queen  or  any  Government  in  the  Queen's  dominions,  is  the 
Queen's  coin. 

234.  Whoever  coimterfeits  or  knowingly  performs  any  part  of  the  process  of 
counterfeiting  coin,  shall  be  pimished  Avith  imprisonment,  with  or  without  hard  labour, 
for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

235.  Whoever 

{a)  Makes  or  begins  to  make  any  counterfeit  gold,  silver,  or  copper  coin  ;  or 
\h)  Grilds  or  silvers  eny  counterfeit  coin  ;  or 

(c)  Gilds, 
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Illustration, 


A's  wife  in  A's  absence  receives  stolen  goods  and  pays  the  thief  6d.  on  account.  The  thief  then 
tells  A,  who  strikes  a  bargain  with  the  thief,  and  pays  him  the  balance.  A  has  received  stolen 
goods,  knowing  them  to  be  stolen. 

When  receiving  is  complete. 

222.  The  act  of  receiving  anything  stolen  or  unlawfully  obtained  is  complete  as 
soon  as  the  offender  has,  either  exclusively  or  jointly  with  the  thief,  or  any  other 
person,  possession  of  or  control  over  such  thing,  or  aids  in  concealing  or  disposing  of  it. 

Illustration, 

Stolen  property  is  brought  by  the  thief  into  A*s  shop ;  A,  with  guilty  knowledge,  calls  his 
servant  and  directs  him  to  take  the  stolen  good?  to  another  shop  and  sell  them  for  the  thief.  A's  servant 
does  so  accordingly,  and  brings  back  the  money,  which  he  hands  to  the  thief  in  his  master's  presence. 
A  never  had  manual  possession  of  either  the  goods  or  the  money.  A  is  guilty  of  receiving  the  stolen 
property. 

Corruptly  taking  reward,* 

223.  Whoever  corruptly  takes  reward,  or  bargains  for  any  reward,  directly  or 
indirectly,  on  consideration  that  he  will  help  any  person  to  recover  anything  obtained 
by  any  offence  punishable  under  this  or  any  other  law  in  force,  shall,  unless  he  shall 
have  used  all  due  diligence  to  cause  the  offender  to  be  brought  to  trial  for  the  same,  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  three  years,  or  fine,  or  both. 


CHAPTER  Xr. 
FORaERY  AND  PERSONATION. 

Definition  of  docunmit, 

224.  A  document  is  any  substance  on  which  is  expressed  and  described  by  means 
of  letters,  figures,  or  marks,  any  matter  which  is  intended  to  be  or  may  be  used  in  a 
court  of  justice,  or  otherwise,  as  evidence  of  such  matter. 

Illustrations, 

A  writing  expressing  the  terms  of  a  contract,  which  may  be  used  as  evidence  of  the  contract, 
is  a  document. 

A  cheque  upon  a  banker  is  a  document.  • 

A  power  of  attorney  is  a  document. 

A  map  or  plan  which  is  intended  to  be  used  or  which  may  be  used  as  evidence  is  a  document. 

{u\  A  obtains  a  blank  acceptance  from  B,  with  authority  to  till  it  up  for  any  amount  not 
exceedmg  £200.     A  fills  it  up  for  £500.     This  is  a  false  docimient. 

(it.)  A  gets  B  to  sign  a  receipt,  and  afterwards  makes  additions  to  it,  so  as  to  make  it  appear 
that  a  larger  siun  was  paid  to  B  than  had  actually  been  paid.  The  altered  receipt  is  a  false 
document. 

(in.)  Thomas  Brown  authorizes  B  to  sign  a  promissory  note  in  the  name  of  Thomas  Brown,  in 
order  that  it  might  be  used  as  the  note  of  a  different  and  entirely  fictitious  Thomas  Brown.  This 
is  a  false  document,  whether  B  knew  or  not  of  the  use  for  which  the  note  was  intended. 

Fahe  document  defined, 

225.  A  false  document  means 

(a)  A  document,  the  whole  or  some  material  part  of  which  purports  to  be  made  by 
or  on  behalf  of  any  person  who  did  not  make  or  authorise  the  malting  thereof ;  or  which, 
though  made  by,  or  by  the  authority  of  the  person  who  purports  to  make  it,  is  falsely 
dated  as  to  time  or  place  of  making,  where  either  is  material ;  or 

(h)  A  document  which  is  made  in  the  name  of  an  existing  person,  either  by  that 

Eerson  or  by  his  authority,  with  a  fraudulent  intent  that  the  document  should  pass  as 
eing  made  by  some  person,  real  or  fictitious,  other  than  the  person  who  makes  or 
authorises  it. 

It  is  not  necessary  that  the  fraudulent  intention  should  appear  on  the  face  of  the 
document,  but  it  may  be  proved  by  external  evidence. 

Forgery 

I  — ^— — ^ — ^ —  . 

*  Under  E[afir  Law  no  reward  of  such  a  nature  will  be  paid  beforehand* 
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Forgonj  (fpfined.- 

226.  Forgery  is  the  making  of  a  false  document,  knowing  it  to  be  false  with  the 
intention  that  it  sliall  in  any  way  be  used  or  acted  upon  as  genuine  whether  within  Her 
Majesty's  dominions  or  not.  Making  a  false  document  includes  altering  a  genuine 
document  in  any  material  part,  and  adding  to  it  any  false  date,  attestation,  or  other 
thing  which  is  material,  or  making  any  material  alteration  in  it  either  by  erasure, 
obliteration,  removal,  or  otherwise. 

Forger//  trhen  compkte, 

227.  A  forgery  is  complete  as  soon  as  the  docimient  is  made,  with  such  knowledge 
and  intent  as  aforesaid,  though  the  offender  may  not  have  intended  that  any  particular 
person  should  use  or  act  upon  it  as  genuine,  or  be  induced  by  the  belief  that  it  is 
genuine  to  do  or  refrain  from  doing  anything.  Forgery  is  complete  although  the  false 
document  may  be  incomplete,  or  may  not  purport  to  be  such  a  document  as  would  be 
binding  in  law,  if  it  be  so  made  and  is  such  as  to  indicate  that  it  was  intended  to  be 
aotod  on  as  genuine. 

Pufmhmenf  /oi*  Forgery. 

228.  Whoever  is  convicted  of  the  crime  of  forgery  shall  be  punished  with  im- 
prisonment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  seven  years, 
or  fine,  or  both. 

Sending  fahe  Telegram . 

229.  Whoever  knowingly  and  with  intent  to  defraud  causes  or  procures  any  tele- 
gram to  be  sent  or  delivered  as  being  sent  by  the  authority  of  any  person,  knowing  that 
it  is  not  sent  by  such  authority,  with  the  intent  that  such  telegram  should  be  acted  on 
as  being  sent  by  that  person's  authority,  shall  be  punished  with  imprisonment  with  or 
without  hard  labour,  for  a  teim  which  may  extend  to  two  years,  or  fine,  or  both. 

Proeuring  Exceution  of  Document  by  Fahe  Evidence. 

230.  Whoever,  with  intention  to  defraud,  procures  the  execution  of  any  docimient 
by  any  pr;rson  by  falsely  pretending  that  the  contents  thereof  are  different  from  what 
they  really  are,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for 
a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Using  Forged  Documents. 

231.  Whoever  knowing  a  document  to  be  forged  fraudulently  uses  or  acts  upon  it 
or  causes  or  attempts  to  cause  any  person  to  use  or  act  upon  it  as  if  it  were  genuine, 
shall,  upon  conviction,  be  liable  to  the  same  pimishment  as  if  he  had  forged  that  docu- 
ment. It  is  immaterial  whether  the  document  was  forged  in  these  territories  or  else- 
where. 

Personation, 

232.  Whoever  faleely  and  deceitfully  personates  anyone,  with  intent  fraudulently 
to  obtain  any  benefit  to  himself  or  any  other  person,  shall  be  imprisoned,  with  or  with- 
out hard  labour,  for  a  tenn  which  may  extend  to  five  years,  or  fine,  or  both. 


CHAPTER  XVL 
COINING. 


233.  Coin  is  metal  used  for  the  time  being  as  money  and  stamped,  and  issued  by 
authority  of  some  State  or  Sovereign  Power  in  order  to  be  so  used.  Coin  stamped  and 
issued  by  authority  of  the  Queen  or  any  Government  in  the  Queen's  dominions,  is  the 
Queen's  coin. 

234.  Whoever  counterfeits  or  knowingly  performs  any  part  of  the  process  of 
counterfeiting  coin,  shall  be  punished  ^vith  imprisonment,  with  or  without  hard  labour, 
for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

235.  Whoever 

{a)  Makes  or  begins  to  make  any  counterfeit  gold,  silver,  or  copper  coin  ;  or 
(h)  Gilds  or  silvers  any  counterfeit  coin  ;  or 

{c)  QHds, 
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Illustration, 


A's  wife  in  A*8  absence  receives  stolen  goods  and  pays  the  thief  6d.  on  account.  The  thief  then 
tells  A,  who  strikes  a  bargain  with  the  thief,  and  pays  him  the  balance.  A  has  received  stolen 
goods,  knowing  them  to  be  stolen. 

When  receiving  ts  complete. 

222.  The  act  of  receiving  anything  stolen  or  unlawfully  obtained  is  complete  as 
soon  as  the  offender  has,  either  exclusively  or  jointly  with  the  thief,  or  any  other 
person,  possession  of  or  control  over  such  thing,  or  aids  in  concealing  or  disposing  of  it. 

Illustration. 

Stolen  property  is  brought  by  the  thief  into  A's  shop ;  A,  with  guilty  knowledge,  calls  his 
servant  and  directs  him  to  take  the  stolen  goods  to  another  shop  and  sell  them  for  the  thief.  A's  servant 
does  so  accordingly,  and  brings  back  the  money,  which  he  hands  to  the  thief  in  his  master's  presence. 
A  never  had  manual  possession  of  either  the  goods  or  the  money.  A  is  guilty  of  receiving  the  stolen 
property. 

Corruptly  taking  reicard.* 

223.  Whoever  corruptly  takes  reward,  or  bargains  for  any  reward,  directly  or 
indirectly,  on  consideration  that  he  will  help  any  person  to  recover  an}i:hing  obtained 
by  any  offence  punishable  under  this  or  any  other  law  in  force,  shall,  unless  he  shall 
have  used  all  due  diligence  to  cause  the  offender  to  be  brought  to  trial  for  the  same,  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  three  years,  or  fine,  or  both. 


CHAPTER  Xr. 
FORaERY  AND  PERSONATION. 

Definition  of  document. 

224.  A  document  is  any  substance  on  which  is  expressed  and  described  by  means 
of  letters,  figures,  or  marks,  any  matter  which  is  intended  to  be  or  may  be  used  in  a 
court  of  justice,  or  otherwise,  as  evidence  of  such  matter. 

IlluHtrations. 

A  writing  expressing  the  terms  of  a  contract,  which  may  be  used  as  evidence  of  the  contract, 
is  a  docmncnt. 

A  cheque  upon  a  banker  is  a  document.  • 

A  power  of  attomQv  is  a  document. 

A  map  or  plan  which  is  intended  to  be  used  or  which  may  bo  used  as  evidence  is  a  document. 

(t.)  A  obtains  a  blank  acceptance  from  B,  with  authority  to  fill  it  up  for  any  amount  not 
exceedmg  £200.     A  fills  it  up  for  £500.     This  is  a  false  document. 

(tt.)  A  gets  B  to  sign  a  receipt,  and  afterwards  makes  additions  to  it,  so  as  to  make  it  appear 
that  a  larger  sum  was  paid  to  B  than  had  actually  been  paid.  The  altered  receipt  is  a  false 
document. 

(in.)  Thomas  Brown  authorizes  B  to  sign  a  promissory  note  in  the  name  of  Thomas  Brown,  in 
order  that  it  might  be  used  as  the  note  of  a  different  and  entirely  fictitious  Thomas  Brown.  This 
is  a  false  document,  whether  B  knew  or  not  of  the  use  for  which  the  note  was  intended. 

Fahe  document  defined. 

225.  A  false  document  means 

(a)  A  document,  the  whole  or  some  material  part  of  which  purports  to  be  made  by 
or  on  behalf  of  any  person  who  did  not  make  or  authorise  the  making  thereof ;  or  which, 

.    though  made  by,  or  by  the  authority  of  the  person  who  purports  to  make  it,  is  falsely 
dated  as  to  time  or  place  of  making,  where  either  is  material ;  or 

(b)  A  document  which  is  made  in  the  name  of  an  existing  person,  either  by  that 

Eerson  or  by  his  authority,  with  a  fraudulent  intent  that  the  document  should  pass  as 
eing  made  by  some  person,  real  or  fictitious,  other  than  the  person  who  makes  or 
authorises  it. 

It  is  not  necessary  that  the  fraudulent  intention  should  appear  on  the  face  of  the 
document,  but  it  may  be  proved  by  external  evidence. 

Forgery 

\  — ^ —  » 

*  Under  Kafir  Law  no  reward  of  such  a  nature  will  be  paid  beforehand* 
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Forger?/  defined.- 

226.  Forgery  is  the  making  of  a  false  document,  knowing  it  to  be  false  with  the 
intention  that  it  shall  in  any  way  be  used  or  acted  upon  as  genuine  whether  within  Her 
Majesty's  dominions  or  not.  Making  a  false  document  includes  altering  a  genuine 
document  in  any  material  part,  and  adding  to  it  any  false  date,  attestation,  or  other 
thing  which  is  material,  or  making  any  material  alteration  in  it  either  by  erasure, 
obliteration,  removal,  or  otherwise. 

Forgery  when  complete. 

227.  A  forgery  is  complete  as  soon  as  the  docimient  is  made,  with  such  knowledge 
and  intent  as  aforesaid,  though  the  offender  may  not  have  intended  that  any  particular 
person  should  use  or  act  upon  it  as  genuine,  or  be  induced  by  the  belief  that  it  is 
genuine  to  do  or  refrain  from  doing  anything.  Forgery  is  complete  although  the  false 
document  may  be  incomplete,  or  may  not  purport  to  be  such  a  document  as  would  be 
binding  in  law,  if  it  be  so  made  and  is  such  as  to  indicate  that  it  was  intended  to  be 
auted  on  as  genuine. 

Punishfnent  for  Forgery, 

228.  Whoever  is  convicted  of  the  crime  of  forgery  shall  be  punished  with  im- 
prisonment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  seven  years, 
or  fine,  or  both. 

Sending  false  Telegram . 

229.  Whoever  knowingly  and  with  intent  to  defraud  causes  or  procures  any  tele- 
gram to  be  sent  or  delivered  as  being  sent  by  the  authority  of  any  person,  knowing  that 
it  is  not  sent  by  such  authority,  wdth  the  intent  that  such  telegram  should  be  acted  on 
as  being  sent  by  that  person's  authority,  shall  be  punished  with  imprisonment  with  or 
without  hard  labour,  for  a  teim  which  may  extend  to  two  years,  or  fine,  or  both. 

Procuring  Exccuiion  of  Document  by  False  Evidence, 

230.  Whoever,  with  intention  to  defraud,  procures  the  execution  of  any  docimient 
by  any  person  by  falsely  pretending  that  the  contents  thereof  are  different  from  what 
they  really  are,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for 
a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Using  Forged  Documents, 

231.  Whoever  knowing  a  document  to  be  forged  fraudulently  uses  or  acts  upon  it 
or  causes  or  attempts  to  cause  any  person  to  use  or  act  upon  it  as  if  it  were  genuine, 
shall,  upon  conviction,  be  liable  to  the  same  punishment  as  if  he  had  forged  that  docu- 
ment. It  is  immaterial  whether  the  document  was  forged  in  these  territories  or  else- 
where. 

Personation. 

232.  Whoever  falsely  and  deceitfully  personates  anyone,  with  intent  fraudulently 
to  obtain  any  benefit  to  himself  or  any  other  person,  shall  be  imprisoned,  with  or  with- 
out hard  labour,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 


CHAPTER  XVI, 
COINING. 


233.  Coin  is  metal  used  for  the  time  being  as  money  and  stamped,  and  issued  by 
authority  of  some  State  or  Sovereign  Power  in  order  to  be  so  used.  Coin  stamped  and 
issued  by  authority  of  the  Queen  or  any  Government  in  the  Queen's  dominions,  is  the 
Queen's  coin. 

234.  Whoever  counterfeits  or  knowingly  performs  any  part  of  the  process  of 
counterfeiting  coin,  shall  be  punished  ^vith  imprisomiieut,  with  or  without  hard  labour, 
for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

235.  Whoever 

(a)  Makes  or  begins  to  make  any  counterfeit  gold,  silver,  or  copper  coin  ;  or 
ib)  Gilds  or  silvers  6Jiy  counterfeit  coin  ;  or 

{c)  Gilds, 
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Illustration. 


A' 8  wife  in  A's  absence  receives  stolen  goods  and  pays  the  thief  6d.  on  account.  The  thief  then 
tells  A,  who  strikes  a  bargain  with  the  thief,  and  pays  him  the  balance.  A  has  received  stolen 
goods,  knowing  them  to  be  stolen. 

When  receiving  i^  complete. 

222.  The  act  of  receiving  anything  stolen  or  unlawfully  obtained  is  complete  as 
soon  as  the  offender  has,  either  exclusively  or  jointly  with  the  thief,  or  any  other 
person,  possession  of  or  control  over  such  thing,  or  aids  in  concealing  or  disposing  of  it. 

Illustration. 

Stolen  property  is  brought  by  the  thief  into  A's  shop ;  A,  with  guilty  knowledge,  calls  his 
servant  and  directs  him  to  take  the  stolon  good?  to  another  shop  and  sell  thorn  for  the  thief.  A's  servant 
does  so  accordingly,  and  brings  back  the  money,  which  he  hands  to  the  thief  in  his  master's  presence. 
A  never  had  manual  possession  of  either  the  goods  or  the  money.  A  is  guilty  of  receiving  the  stolen 
property. 

Corruj)tly  taking  reward.* 

223.  Whoever  corruptly  takes  reward,  or  bargains  for  any  reward,  directly  or 
indirectly,  on  consideration  that  he  will  help  any  person  to  recover  anything  obtained 
by  any  offence  punishable  under  this  or  any  other  law  in  force,  shall,  unless  he  shall 
have  used  all  due  diligence  to  cause  the  offender  to  be  brought  to  trial  for  the  same,  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  three  years,  or  fine,  or  both. 


CHAPTER  XV. 
FOUaERY  AND  PERSONATION. 

Definition  of  docnment. 

224.  A  document  is  any  substance  on  which  is  expressed  and  described  by  means 
of  letters,  figures,  or  marks,  any  matter  which  is  intended  to  be  or  may  be  used  in  a 
court  of  justice,  or  otherwise,  as  evidence  of  such  matter. 

Illustrations. 

A  writing  expressing  the  terms  of  a  contract,  which  may  bo  used  as  evidence  of  the  contract, 
is  a  document. 

A  cheque  upon  a  banker  is  a  document.  • 

A  power  of  attorney  is  a  document. 

A  map  or  plan  which  is  intended  to  be  used  or  which  may  be  used  as  evidence  is  a  document. 

{i*\  A  obtains  a  blank  acceptance  from  B,  with  authority  to  fill  it  up  for  any  amount  not 
exceedmg  £200.     A  fills  it  up  for  £500.     This  is  a  false  dociuuent. 

(n.)  A  gets  B  to  sign  a  receipt,  and  afterwards  makes  additions  to  it,  so  as  to  make  it  appear 
that  a  larger  sum  was  paid  to  B  than  had  actually  been  paid.  The  altered  receipt  is  a  false 
document. 

(til.)  Thomas  Brown  authorizes  B  to  sign  a  promissory  note  in  the  name  of  Thomas  Brown,  in 
order  that  it  might  be  used  as  the  note  of  a  different  and  entirely  fictitious  Thomas  Brown.  This 
is  a  false  document,  whether  B  knew  or  not  of  the  use  for  which  the  note  was  intended. 

Fake  document  defined. 

225.  A  false  document  means 

(a)  A  document,  the  whole  or  some  material  part  of  which  purports  to  be  made  by 
or  on  behalf  of  any  person  who  did  not  make  or  authorise  the  making  thereof  ;  or  which, 
though  made  by,  or  by  the  authority  of  the  person  who  purports  to  make  it,  is  falsely 
dated  as  to  time  or  place  of  making,  where  either  is  material ;  or 

(b)  A  docimient  which  is  made  in  the  name  of  an  existing  person,  either  by  that 

Eerson  or  by  his  authority,  with  a  fraudulent  intent  that  the  document  should  pass  as 
eing  made  by  some  person,  real  or  fictitious,  other  than  the  person  who  makes  or 
authorises  it. 

It  is  not  necessary  that  the  fraudulent  intention  should  appear  on  the  face  of  the 
document,  but  it  may  be  proved  by  external  evidence. 

Forgery 

*  Under  Kafir  Law  no  reward  of  such  a  nature  will  be  paid  beforehand* 
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Forgery  defined.' 

226.  Forgery  is  the  making  of  a  false  document,  knowing  it  to  be  false  with  the 
intention  that  it  shall  in  any  way  be  used  or  acted  upon  as  genuine  whether  within  Her 
Majesty's  dominions  or  not.  Making  a  false  document  includes  altering  a  genuine 
document  in  any  material  part,  and  adding  to  it  any  false  date,  attestation,  or  other 
thing  which  is  material,  or  making  any  material  alteration  in  it  either  by  erasure, 
obliteration,  removal,  or  otherwise. 

Forgery  when  complete, 

227.  A  forgery  is  complete  as  soon  as  the  docimient  is  made,  with  such  knowledge 
and  intent  as  aforesaid,  though  the  offender  may  not  have  intended  that  any  particular 
person  should  use  or  act  upon  it  as  genuine,  or  be  induced  by  the  belief  that  it  is 
genuine  to  do  or  refrain  from  doing  anything.  Forgery  is  complete  although  the  false 
document  may  be  incomplete,  or  may  not  purport  to  be  such  a  document  as  would  be 
binding  in  law,  if  it  be  so  made  and  is  such  as  to  indicate  that  it  was  intended  to  be 
acted  on  as  genuine. 

Punishment  for  Forgery. 

228.  Whoever  is  convicted  of  the  crime  of  forgery  shall  be  punished  with  im- 
prisonment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  seven  years, 
or  fine,  or  both. 

Sending  false  Telegram. 

229.  Whoever  knowingly  and  with  intent  to  defraud  causes  or  procures  any  tele- 
gram to  be  sent  or  delivered  as  being  sent  by  the  authority  of  any  person,  knowing  that 
it  is  not  sent  by  such  authority,  with  the  intent  that  such  telegram  should  be  acted  on 
as  being  sent  by  that  person's  authority,  shall  be  punished  with  imprisonment  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Procuring  Execution  of  Document  by  False  Evidence. 

230.  Whoever,  with  intention  to  defraud,  procures  the  execution  of  any  docimient 
by  any  person  by  falsely  pretending  that  the  contents  thereof  are  different  from  what 
they  really  are,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for 
a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Using  Forged  Documents. 

231.  Whoever  knowing  a  document  to  be  forged  fraudulently  uses  or  acts  upon  it 
or  causes  or  attempts  to  cause  any  person  to  use  or  act  upon  it  as  if  it  were  genuine, 
shall,  upon  conviction,  be  liable  to  the  same  pimishment  as  if  he  had  forged  that  docu- 
ment. It  is  immaterial  whether  the  document  was  forged  in  these  territories  or  else- 
where. 

Personation. 

232.  Whoever  faleely  and  deceitfully  personates  anyone,  with  intent  fraudulently 
to  obtain  any  benefit  to  himself  or  any  other  person,  shall  be  imprisoned,  with  or  with- 
out hard  labour,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 


CHAPTER  XVI. 
COINING. 


233.  Coin  is  metal  used  for  the  time  being  as  money  and  stamped,  and  issued  by 
authority  of  some  State  or  Sovereign  Power  in  order  to  be  so  used.  Coin  stamped  and 
issued  by  authority  of  the  Queen  or  any  Government  in  the  Queen's  dominions,  is  the 
Queen's  coin. 

234.  Whoever  counterfeits  or  knoTvingly  performs  any  part  of  the  process  of 
counterfeiting  coin,  shall  be  punished  ^vith  imprisonment,  with  or  without  hard  labour, 
for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

235.  Whoever 

(a)  Makes  or  begins  to  make  any  counterfeit  gold,  silver,  or  copper  coin  ;  or 
ib)  Gilds  or  silvers  any  counterfeit  coin  ;  or 

(c)  GUds, 
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Illustrathn. 


A's  wife  in  A*8  absonce  receives  stolen  goods  and  pays  the  thief  6d.  on  account.  The  thief  then 
tells  A,  who  strikes  a  bargain  with  the  thief,  and  pays  him  the  balance.  A  has  received  stolen 
goods,  knowing  them  to  be  stolen. 

When  receiving  ts  complete. 

222.  The  act  of  receiving  anything  stolen  or  unlawfully  obtained  is  complete  as 
soon  as  the  offender  has,  either  exclusively  or  jointly  with  the  thief,  or  any  other 
person,  possession  of  or  control  over  such  thing,  or  aids  in  concealing  or  disposing  of  it. 

Illustration. 

Stolen  property  is  brought  by  the  thief  into  A's  shop ;  A,  with  guilty  knowledge,  calls  his 
servant  and  directs  him  to  take  the  stolen  good?  to  another  shop  and  sell  them  for  the  thief.  A*s  servant 
does  so  accordingly,  and  brings  back  the  money,  which  he  hands  to  the  thief  in  his  master's  presence. 
A  never  had  manual  possession  of  either  the  goods  or  the  money.  A  is  gnilty  of  receiving  llie  stolen 
property. 

Corruptly  taking  reward.* 

223.  Whoever  corruptly  takes  reward,  or  bargains  for  any  reward,  directly  or 
indirectly,  on  consideration  that  he  will  help  any  person  to  recover  anything  obtained 
by  any  offence  punishable  under  this  or  any  other  law  in  force,  shall,  unless  he  shall 
have  used  all  due  diligence  to  cause  the  offender  to  be  broiqght  to  trial  for  the  same,  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  three  years,  or  fine,  or  both. 


CHAPTER  Xr. 
FORaERY  AND  PERSONATION. 

Definition  of  document. 

224.  A  document  is  any  substance  on  which  is  expressed  and  described  by  means 
of  letters,  figures,  or  marks,  any  matter  which  is  intended  to  be  or  may  be  used  in  a 
court  of  justice,  or  otherwise,  as  evidence  of  such  matter. 

Illustrations. 

A  writing  expressing  the  terms  of  a  contract,  which  may  be  used  as  evidence  of  the  contract, 
is  a  document. 

A  cheque  upon  a  banker  is  a  document.  • 

A  power  of  attorney  is  a  document. 

A  map  or  plan  which  is  intended  to  be  used  or  which  may  bo  used  as  evidence  is  a  document. 

(i.)  A  obtains  a  blank  acceptance  from  B,  with  authority  to  fill  it  up  for  any  amount  not 
exceeding  £200.     A  fills  it  up  for  £500.     This  is  a  false  document. 

(n.)  A  gets  B  to  sign  a  receipt,  and  afterwards  makes  additions  to  it,  so  as  to  make  it  appear 
that  a  larger  sum  was  paid  to  B  than  had  actually  been  paid.  The  altered  receipt  is  a  false 
document. 

(itV.)  Thomas  Brown  authorizes  B  to  sign  a  promissory  note  in  the  name  of  Thomas  Brown,  in 
order  that  it  might  be  used  as  the  note  of  a  diiFerent  and  entirely  fictitious  Thomas  Brown.  This 
is  a  false  document,  whether  B  knew  or  not  of  the  use  for  which  the  note  was  intended. 

Fake  document  defined. 

225.  A  false  document  means 

fa)  A  document,  the  whole  or  some  material  part  of  which  purports  to  be  made  by 
or  on  behalf  of  any  person  who  did  not  make  or  authorise  the  making  thereof  ;  or  which, 
though  made  by,  or  by  the  authority  of  the  person  who  purports  to  make  it,  is  falsely 
dated  as  to  time  or  place  of  making,  where  either  is  material ;  or 

(b)  A  document  which  is  made  in  the  name  of  an  existing  person,  either  by  that 

Eerson  or  by  his  authority,  with  a  fraudulent  intent  that  the  document  should  pass  as 
eing  made  by  some  person,  real  or  fictitious,  other  than  the  person  who  makes  or 
authorises  it. 

It  is  not  necessary  that  the  fraudulent  intention  should  appear  on  the  face  of  the 
document,  but  it  may  be  proved  by  external  evidence. 

Forgert/ 

*  Under  Kafir  Law  no  reward  of  such  a  nature  will  be  paid  beforehand* 
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Forgery  defined.' 

226.  Forgery  is  the  making  of  a  false  document,  knowing  it  to  be  false  with  the 
intention  that  it  shall  in  any  way  be  used  or  acted  upon  as  genuine  whether  within  Her 
Majesty's  dominions  or  not.  Making  a  false  document  includes  altering  a  genuine 
document  in  any  material  part,  and  adding  to  it  any  false  date,  attestation,  or  other 
thing  which  is  material,  or  making  any  material  alteration  in  it  either  by  erasure, 
obliteration,  removal,  or  otherwise. 

Forgery  when  complete, 

227.  A  forgery  is  complete  as  soon  as  the  docimient  is  made,  with  such  knowledge 
and  intent  as  aforesaid,  though  the  offender  may  not  have  intended  that  any  particular 
person  should  use  or  act  upon  it  as  genuine,  or  be  induced  by  the  belief  that  it  is 
genuine  to  do  or  refrain  from  doing  anything.  Forgery  is  complete  although  the  false 
document  may  be  incomplete,  or  may  not  purport  to  be  such  a  document  as  would  be 
binding  in  law,  if  it  be  so  made  and  is  such  as  to  indicate  that  it  was  intended  to  be 
acted  on  as  genuine. 

Punishment  for  Forgery. 

228.  Whoever  is  convicted  of  the  crime  of  forgery  shall  be  punished  with  im- 
prisonment, with  or  without  hard  labour,  for  a  term  which  may  extend  to  seven  years, 
or  fine,  or  both. 

Sending  false  Telegram . 

229.  Whoever  knowingly  and  with  intent  to  defraud  causes  or  procures  any  tele- 
gram to  be  sent  or  delivered  as  being  sent  by  the  authority  of  any  person,  knowing  that 
it  is  not  sent  by  such  authority,  with  the  intent  that  such  telegram  should  be  acted  on 
as  being  sent  by  that  person's  authority,  shall  be  punished  with  imprisonment  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

Procuring  Execution  of  Document  by  False  Evidence, 

230.  Whoever,  with  intention  to  defraud,  procures  the  execution  of  any  docimient 
by  any  person  by  falsely  pretending  that  the  contents  thereof  are  different  from  what 
they  really  are,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for 
a  term  which  may  extend  to  two  years,  or  fine,  or  both. 

U'sing  Forged  Documents, 

231.  Whoever  knowing  a  document  to  be  forged  fraudulently  uses  or  acts  upon  it 
or  causes  or  attempts  to  cause  any  person  to  iise  or  act  upon  it  as  if  it  were  genuine, 
shall,  upon  conviction,  bo  liable  to  the  same  punishment  as  if  he  had  forged  that  docu- 
ment. It  is  immaterial  whether  the  document  was  forged  in  these  territories  or  else- 
whei*e. 

Personation, 

232.  Whoever  faleely  and  deceitfully  personates  anyone,  with  intent  fraudulently 
to  obtain  any  benefit  to  himself  or  any  other  person,  shall  be  imprisoned,  with  or  with- 
out hard  labour,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 


CHAPTER  XVL 
COINING. 


233.  Coin  is  metal  used  for  the  time  being  as  money  and  stamped,  and  issued  by 
authority  of  some  State  or  Sovereign  Power  in  order  to  be  so  used.  Coin  stamped  and 
issued  by  authority  of  the  Queen  or  any  Government  in  the  Queen's  dominions,  is  the 
Queen's  coin. 

234.  Whoever  coimterfeits  or  knowingly  performs  any  part  of  the  process  of 
counterfeiting  coin,  shall  be  punished  ^vith  imprisonmeut,  with  or  without  hard  labour, 
for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

235.  Whoever 

{a)  Makes  or  begins  to  make  any  counterfeit  gold,  silver,  or  copper  coin  ;  or 
(/>;)  Grilds  or  silvers  any  counterfeit  coin  ;  or 

{c)  GHds, 
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(c)  Gilds,  silvers,  files,  or  alters  any  silver  or  copper  coin,  with  intent  to  make  it 
resemble  or  pass  for  gold  or  silver  coin  ;  or 

(d)  Buys,  sells,  receives,  pays,  or  puts  o£E  any  counterfeit  gold,  silver,  or  copper 
coin  at  a  lower  rate  than  the  same  imports,  or  was  apparently  intended  to  import ;  or 

{e)  .Imports  or  receives  into  these  territories  any  counterfeit  coin  knoTvdng  it  to  be 
coimterf eit,  shall  be  punished  with  imprisonment,  with  or .  without  hard  labour,  for  a 
period  which  may  extend  to  five  years,  or  fine,  or  both. 

236.  Whoever  has  in  his  possession  any  counterfeit  gold,  silver,  or  copper  coin, 
knowing  such  coin  to  be  counterfeit,  and  with  intent  to  utter  it,  or  whoever  utters  any 
counterfeit  coin,  knowing  it  to  be  coimterfeit,  shall  be  imprisoned,  with  or  without  hard 
labour,  for  a  term  which  may  extend  to  three  years,  and  fine. 

237.  Whoever  vdth  intent  to  defraud,  utters,  as  gold,  silver,  or  copper.  Queen's 
coins,  which  are  coins  not  Queen's  coin,  or  any  medal  or  piece  of  metal,  or  mixed  metal 
being  of  less  value  than  the  Queen's  coin,  as  and  for  which  it  is  uttered,  shall  be 
punished  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend 
to  one  year,  or  fine,  or  both. 


CHAPTER  XVIL 
OFFENCES  EELATING  TO  WEIGHTS  AND  MEASUEES. 

Standard  Weights  and  Measures. 

238.  The  standard  weights  and  measures  required  by  law  to  be  used  in  the  Colony 
of  the  Cape  of  Good  Hope,  as  provided  for  by  Act  No.  11  of  1858,  shall  be  the 
standard  weights  and  measures  to  be  used  in  the  territories  to  which  this  Code  applies. 

Fraudulent  Use  of  False  Instruments  for  Weighing, 

239.  Whoever  fraudidently  uses  any  instrument  for  weighing  which  he  knows  to 
be  false,  shall  be  punished  with  imprisonment  with  or  without  hard  labour,  for  a  term 
which  may  extend  to  one  year,  or  with  fine,  or  both. 

Fraudulent  me  of  false   Weight  ar  Meas^ure, 

240.  Whoever  fraudulently  uses  any  false  weight,  or  measures  of  length  or 
capacity,  or  fraudidently  uses  any  weight  or  any  measure  of  length  or  capacity  as  a 
different  weight  or  measure  from  what  it  is,  shall  be  punished  with  imprisonment  with 
or  without  hard  labour,  for  a  term  which  may  extend  to  one  year,  or  wdth  fine,  or  both. 

Being  in  possession  of  false   Weights  or  Measures, 

241.  Whoever  is  in  possession  of  any  instrument  for  weighing,  or  of  any  weight, 
or  of  any  measure  of  length  or  capacity,  which  he  knows  to  be  false,  and  intending  that 
the  same  may  be  fraudulently  used,  shall  be  punished  with  imprisonment  with  or  with- 
out hard  labour,  for  a  term  which  may  extend  to  one  year,  or  vnih.  fine,  or  both. 


CHAPTER  XVIIL 
MISCHIEF  AND  ARSON. 

Misehief 

242.  Everyone  who  causes  any  event  by  an  act  which  he  knew  would  probably 
cause  it,  being  reckless  whether  such  event  happened  or  not,  shall  be  deemed  to  cause  it 
wilfidly  for  the  purposes  of  this  part  of  this  Code.  Nothing  shall  be  an  offence  imdei 
any  provision  contained  in  this  part,  unless  it  is  done  without  legal  justification  or 
excuse,  and  without  colour  of  right :  Provided  that  where  the  offence  consists  in  an 
injury  to  anything  in  which  the  offender  has  an  interest,  the  existence  of  such  inti  rest, 
if  partial,  shall  not  prevent  his  act  being  an  offence,  if  done  with  an  intention  to  de- 
fraud. 

Arson^ 
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Arson,  and  attempted  Arson* 

243.  Whoever  wilfully  sets  fire  to  any  buildinff  whatever,  or  to  any  erection  or 
structure  whatever  fixed  to  the  soil,  whether  such  building,  erection  or  structure  is  com- 
pleted or  not,  or  to  any  stock  of  vegetable  produce,  or  of  mineral  or  vegetable  fuel,  or 
to  any  mine,  or  to  any  ship  or  vessel,  or  to  any  crop  whether  standing  or  cut  down, 
shall  be  guilty  of  arson,  and  may  be  punished  with  imprisonment,  with  or  without  hard 
labour,  for  a  term  which  may  extend  to  five  years,  or  fine,  or  both. 

244.  Whoever  wilfully  attempts  to  set  fire  to  anything  mentioned  in  the  last  pre- 
ceding section,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  f oi  a 
term  which  may  extend  to  three  years,  or  fine,  or  both. 

Damage  by  Explosive  Substances, 

245.  Whoever  wilfully  places  or  throws  any  gimpowder  or  other  explosive  sub- 
stance in,  into,  upon,  under,  against,  or  near  any  building,  ship,  road,  or  public  place, 
or  thoroughfare,  so  as  to  endanger  person  or  property,  shall  be  punished  as  provided  for 
the  crime  of  arson. 

Damage  to  Public   Works. 

246.  Whoever  wilfully  breaks  down,  cuts  down,  or  otherwise  damages  or  destroys 
any  public  works,  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for 
a  period  which  may  extend  to  three  years,  or  fine,  or  both. 

Unlawful  killing  of  AnimalSy  Sfcf 

247.  Whoever  imlawfully  and  wilfully  kills,  poisons,  or  wounds,  any  ass,  mule, 
homed  cattle,  sheep,  ostrich,  or  goat,  shall  be  pimished  with  fine,  and  in  default  of 
payment,  with  imprisonment,  with  or  without  hard  labour,  for  a  period  which  may 
extend  to  one  year. 

Damage  to  tekgrapk, 

248.  Whoever  wilfully  injures  or  removes  anything  whatever  forming  part  of  or 
used  in  or  about  any  electric  or  magnetic  telegraph,  or  in  the  working  thereof,  or  pre- 
vents or  obstructs  in  any  manner  whatever  the  sending,  conveyance,  or  delivery  by  any 
such  telegraph  of  any  message  or  communication,  shaU  be  punished  with  imprisonment, 
with  or  without  hard  labour,  for  a  period  which  may  extend  to  three  years,  or  fine,  or 
both. 

Dunnage  to  tolls, 

249.  Whoever  unlawfully  and  wilfully  throws  down,  levels,  or  otherwise  destroys 
in  whole,  or  in  part,  any  turnpike  gate,  or  any  toll  bar  or  chain,  or  fence  belonging 
thereto,  set  up  to  prevent  passengers  from  passing  by  without  paying  toll,  directed  by 
law,  shall  be  punished  with  fine,  and  in  default  of  payment,  with  imprisonment,  with  or 
without  hard  labour,  for  a  term  which  may  extend  to  six  months. 

Other  damagcX 

250.  Whoever  wilfully  commits  upon  any  property  whatever,  any  wilful  damage, 
injury,  or  spoil,  not  otherwise  provided  for,  shall  be  punished  with  fine,  and  in  default 
of  payment,  with  imprisonment,  with  or  without  hard  labour,  for  a  term  which  may  ex- 
tend to  three  months. 


TITLE  VI. 

CHAPTER  XIX. 

THEEATS,  CONSPIRACY,  ATTEMPTS,  ACCESSORIES,  &c. 

251.  Whoever  with  intent  to  intimidate  or  annoy  any  person,  breaks  or  injures 
any  dwelling-house,  or  by  the  discharge  of  firearms  or  otherwise  alarms  or  attempts  to 
alarm  any  person  in  any  dwelling,  shall  be  punished  with  a  fine,  and  in  default  of  pay- 
ment with  imprisonment,  for  a  term  which  may  extend  to  six  months  ;  and  if  a  male 
under  sixteen  years,  may  be  whipped,  in  place  of  fine  or  imprisonment. 

252.  Whoever  conspires  with  any  other  person  by  force  and  intimidation  to  pre- 
vent the  levying  or  collection  of  any  taxes,  the  which  is  authorised  by  law,  shall  be 

liable 


•Under  Kafir  Law  punished  by  a  fine,  part  of  which  will  go  to  the  Chief  and  part  to  the  owner, 
t  Punishable  by  Kafir  Law  with  a  fine  which  will  go  to  the  owner  of  the  property, 
t  Punishable  under  Kafir  Law  with  a  fine  given  to  the  owner  of  the  property. 
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liable  to  iniprisonment,  with  or  without  hard  labour,  for  a  term  which  may  extend  to 
one  year,  or  fine,  or  both. 

253.  Whoever  attempts  in  any  case,  not  hereinbefore  by  this  Code  provided,  to 
commit  any  offence,  or  who  incites  or  attempts  to  incite  any  one  to  commit  an  offence 
punishable  by  this  Code,  shall  be  liable  to  imprisonment  for  a  term  equal  to  one-half  of 
the  largest  term,  to  which  a  person  committing  the  offence  attempted  to  be  committed, 
or  incited  to,  may  be  sentenced  under  this  Code :  Provided  always  that  the  power  to  fine 
shall  exist  in  all  such  cases. 

254.  Whoever,  in  any  case  where  no  express  provision  is  made  for  the  punishment 
of  an  accessory,  is  an  accessory  after  the  fact,  to  any  offence  punishable  imder  this  Act, 
he  shall  be  liable  to  imprisonment  for  half  of  the  longest  term  for  which  the  offence  to 
which  he  is  accessory  is  punishable  under  this  Code  :  Provided  always  that  the  power  to 
fine,  or  in  default  of  payment  to  imprisonment,  shall  exist  in  all  such  cases. 


TITLE  VII. 
CHAPTER  XX. 

BREACH  OF  CONTRACT  OF  SERVICE. 

255.  Whoever  being  bound  by  lawful  contract,  to  work  for  another  person 
as  servant,  workman,  or  labourer,  for  any  period,  at  any  place  within  the  temtories 
to  which  this  Code  applies,  voluntarily  deserts  the  service  of  that  other  during 
the  continuance  of  his  contract,  or  without  reasonable  cause  refuses  to  perform 
the  service  which  he  has  contracted  to  perform,  such  service  being  reasonable  and  proper 
service,  he  shall  be  punished  with  imprisonment,  with  or  without  hard  labour,  for  a 
term  not  exceeding  three  months :  Provided  (1)  all  contracts  of  service  shall  in  the 
absence  of  sufficient  proof  to  the  contrary  be  deemed  and  taken  to  be  for  one  month ; 
(2)  No  oral  contract  of  service  shall  be  binding  for  more  than  one  year  from  the  period 
fixed  for  the  commencement  of  such  service  ;  (3)  No  written  contract  shall  be  vclid  or 
binding  for  a  longer  period  than  one  year  from  the  date  thereof,  except  the  same  be 
signed  by  the  name,  or  in  case  of  illiteratepersons  with  the  mark  of  contracting  persons, 
in  the  presence  of  a  Magistrate  or  other  proper  officer,  who  shall  subscribe  such  written 
contract  in  attestation  of  the  fact  that  it  was  entered  into  by  the  parties  voluntarily  and 
with  a  clear  understanding  of  its  meaning  and  effect ;  (4)  No  such  contract  so  entered 
into  before  a  magistrate  or  other  proper  officer  shall  be  valid  or  binding  for  a  longer 
period  than  five  years  from  the  date  when  such  contract  shall  be  entered  into. 

Note. — The  word  "  servant  shall  be  construed  and  imderstood  to  comprise  any 
person  employed  for  wages  or  other  remimeration  to  perform  any  handicraft  or  other 
bodily  labour  in  agriculture,  or  manufactures,  or  domestic  service,  or  as  a  boatman, 
porter,  or  other  occupation  of  a  like  nature. 


TITLE  Vin. 

CHAPTER  XXL 

LIQUOR  TRAFFIC. 

Illegal  Disposal  of  Wine^  Beery  or  Spirituous  Liquors. 

256.  Whoever  shall  sell  or  cause  to  be  sold,  or  disposed  of,  within  the  territories 
to  which  this  Act  extends,  any  wine,  beer,  or  spirituous  liquor,  without  having  first 
obtained  a  special  license  so  to  do,  signed  and  issued  by  some  persons  duly  authorised 
by  Government,  shall  be  liable,  upon  conviction,  to  pay  a  penalty  not  exceeding  the 
sum  of  fifty  pounds  sterling,  and  in  default  of  payment  to  imprisonment  for  any 
period  not  exceeding  six  months,  imless  such  penalty  be  sooner  paid ;  and  in  the  case  of  a 
jsecond  or  subsequent  conviction,  shall  be  liable  to  a  penalty  not  exceeding  the  sum  of 
one  hundred  pounds  sterling,  and  in  default  of  payment  to  imprisonment  for  any  period 
not  exceeding  twelve  months,  imless  such  fine  be  sooner  paid;  and  all  wine, beer, or 
spirituous  liquors  that  may  be  found  in  the  possession  of  the  person  convicted  shall  be 
forfeited. 

Prohibition  of  sale  or  supply  of  Lntoxicating  Liquors  to  Natives, 

257.  Whoever,  whether  licensed  or  unlicensed,  shall  sell,  exchange,  barter,  or  for 
any  valuable  consideration  give  to  or  procure  for  any  native  within  the  Territories,  any 
spirituous  or  intoxicating  liquor,  or  mixed  liquor,  part  whereof  is  spirituous,  in  any 
quantity  whatever,  shall  be  liable  (over  and  above  any  penalty  which  may  be  incurred 

for 
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for  the  sale  of  such  Kquor  without  a  Kcense)  to  a  penalty  not  exceeding  £50,  and  in 
default  of  payment  to  be  imprisoned,  with  or  without  hard  labour,  for  a  term  not  ex- 
ceeding six  months  :  Provided  always  that  the  penalty  shall  not  be  recoverable  if  it  is 
proved  that  the  liquor  so  supplied  or  procured  was  bond  fide  supplied  or  procured  for 
medicinal  purposes,  the  onus  of  which  proof  shall  rest  on  the  person  so  supplying  or 
procuring  the  same ;  and  provided  further  that  the  provisions  of  this  section  shall  not 
apply  to  the  use,  sale,  exchange,  or  barter,  or  supplying  of  Kafir  beer  by  the  native 
producer  thereof,  or  to  ginger  beer,  soda-water,  or  the  like  liquor ;  but  if  any  wine  or 
spirits  are  mixed  with  such  drinks,  the  provisions  of  this  section  shall  apply. 

The  word  "  Native  "  means  any  aboriginal  native  belonging  to  any  native  tribe, 
and  includes  half-castes  and  all  persons  of  mixed  race  living  as  members  of  any  native 
community,  tribe,  kraal,  or  location. 

Specinl  Permits. 

258.  It  shall  be  lawful  for  the  Magistrate  of  a  district  from  time  to  time  to  grant 
permits  to  any  natives  resident  in  such  district,  under  such  conditions  as  the  chief 
executive  officer  of  the  territory  may  prescribe,  authorizing  such  native  to  purchase  a 
specified  quantity  of  sprituous  or  intoxicating  liquor,  for  his  own  use  and  consumption, 
such  quantity  to  be  set  forth  and  specified  in  such  permit,  and  in  every  such  instance  a 
register  of  such  permits,  and  the  reasons  for  granting  the  same,  shall  be  kept  by  the 
Magistrate,  and  the  permit  shall  be  preserved  by  the  seller  of  the  liquor,  and  shall  be 
evidence  of  his  authority  to  sell. 

Penalty  and  forfeit. 

269.  Any  amount  not  exceeding  one  half  of  all  the  penalties  recovered  under 
section  256  and  257,  in  case  the  Resident  Magistrate  shall  think  fit,  may  be  paid  to  the 
person  on  whose  information  conviction  shall  have  been  obtained  or  who  may  have 
materially  assisted  in  bringing  the  offender  to  justice. 

WJwre  Licencen  to  sell  are  to  he  granted. 

260.  No  person  shall  obtain  any  licence  to  retail  any  wines  or  spirituous  or 
intoxicating  liquors  at  any  place  which  is  not  a  seat  of  Magistracy ;  provided  that  under 
special  pircumstances,  of  which  the  chief  executive  officer  of  the  territory  shall  be  the 
judge,  licences  may  be  issued  to  sell  at  other  places  than  seats  of  Magistracies,  under 
such  conditions  and  prohibitions  as  to  the  chief  executive  officer  may  seem  fit. 

Powers  of  Inspection  of  Suspected  houses. 

261.  Any  Magistrate,  Justice  of  the  Peace,  or  Chief  Constable,  or  any  person  who 
may  be  thereto  authorised  by  any  such  Magistrate  or  Justice  of  the  Peace,  or  Chief 
Constable,  may  from  time  to  time,  and  at  aU  times  as  often  as  they  shall  have  reasonable 
or  probable  ground  for  suspecting  that  any  person  licensed  to  sell  wines  and  spirituous 
liquors,  is  selling  liquors  at  unla^v'ful  hours  or  on  prohibited  days,  may  demand  admit- 
tance into  the  premises  of  such  dealer  for  the  purposes  of  examining  the  same,  and  the 
permits  in  his  possession  ;  and  if  such  dealer  shall  wiKully  and  intentionally  refuse  to 
admit  any  such  person  after  being  informed  of  his  official  character,  or  if  such  dealer 
shall  make  any  unnecessary  delay  in  admitting  the  person  so  demanding  admittance  as 
aforesaid,  such  dealer  shall  upon  conviction  be  liable  for  such  offence  to  a  penalty  not 
exceeding  ten  poimds,  or  in  default  of  payment  to  be  imprisoned  with  or  without  hard 
labour  for  any  term  not  exceeding  three  months,  unless  such  penalty  be  sooner  paid. 

Powers  of  Inspection  of  Suspected  Kraal^  Prenmes,  or  Wa^mis. 

262.  Any  of  the  persons  in  the  last  preceding  section  mentioned  and  empowered 
for  the  purpose  therein  stated,  may  demand  admittance  into  kraals,  premises,  lodging  or 
other  house,  or  into  any  apartments,  in  any  house,  not  being  a  licensed  house, 
or  any  wagon  or  other  vehicle,  for  the  purpose  of  examining  the  same,  in  case 
there  shall  be  reasonable  or  probable  cause  for  suspecting  either  from  the  fact  that 
persons  are  seen  coming  out  therefrom  in  a  state  of  mtoxication;  or  from  any  other  fact 
of  a  like  nature,  or  from  private  information  given,  that  spirituous  or  other  liquors  are 
being  sold  therein  ;  and  if  the  occupier  of  any  such  kraal,  premises,  house  or  apartment, 
or  wagon,  or  other  vehicle,  shall  wilfully  or  intentionally  refuse  to  admit  any  such  person 
as  aforesaid  (after  such  person  has  stated  his  official  character),  or  if  such  occupier 
shall  make  any  unnecessary  delay  in  admitting  such  person  as  aforesaid,  such 
occupier  shall  be  liable  upon  conviction  for  such  offence  to  a  penalty  not  exceeding 
ten  pounds,  or  in  default  of  payment  to  be  imprisoned  with  or  without  had  labour  for 
any  term  not  exceeding  three  months,  unless  such  penalty  be  sooner  paid. 

CHAPTER 
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CHAPTER  XXIL 
JURISDICTION  AND  PROCEDURE. 

Supreme  Court. 

263.  The  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope  shall  havcy 
jurisdiction  in  respect  of  all  crimas  and  offences  punishable  under  this  Code. 

Recorder's  Court  in  the  Territorial. 

264.  It  shall  be  lawful  for  the  Governor  of  the  Cape  of  Good  Hope,  by  any 
Proclamation  or  Proclamations  to  be  by  him  for  that  purpose  issued,  to  appoint  a  Court 
to  be  called  the  High  Court  of  the  Native  Territorios,  to  be  held  at  such  place  as  he 
may  fix  within  the  territories  of  the  Transkei  (including  Gcalekaland),  Tembuland 
(including  Emigrant  Tembuland  and  Bomvanaland),  and  Griqualand  East,  and  such 
High  Coijrt  shall  be  presided  over  and  holden  by  one  of  the  Judges  of  the  Supreme 
Court  of  the  Colony,  who  shall  be  styled  the  Recorder  of  the  Native  Territories,  and 
who  shall  have  a  jurisdiction  concurrent  with  that  of  the  Supreme  Court,  in  all  causes, 
whether  civil  or  criminal  or  mixed,  arising  within  the  said  Territories. 

266.  The  said  Court  shall  be  a  Court  of  Record,  and  the  proceedings  in  the  trial 
of  any  offence  before  such  Court  shall,  except  as  hereinafter  provided,  be  in  the 
manner  by  law  directing  the  proceedings  in  the  Supreme  Courts  or  Circuit  Courts  of 
the  Cape  of  Good  Hope. 

Appeal  to  the  Court  of  Appeal. 

266.  An  appeal  to  tUj  Court  of  Appeal  of  the  Cape  of  Good  Hope  shall  be 
allowed  against  any  final  judgment,  decree,  or  proceeding  of  such  High  Court,  or  any 

Juestion  of  law  arising  on  the  trial  of  any  person  for  any  crime  or  offence  imder  this 
lode,  and  the  provisions  of  Act  No,  5  of  1879  shall,  mutatis  mutandis,   apply  to 
every  such  appeal. 

Jurors. 

.  267.  The  Governor  shall,  from  time  to  time,  appoint  and  authorise  some  oflSoer 
to  prepare  and  make  out  in  alphabetical  order,  a  list  of  persons,  without  regard  to  race 
or  colour,  residing  in  the  several  Districts  of  these  Territories,  who  are  in  the  opinion 
of  the  magistrate  of  the  District,  or  of  the  officer  aforesaid,  qualified  from  their  intelli- 
gence and  character  to  serve  as  Jurors. 

Summoning  of  Jurors. 

268.  The  Magistrate  of  the  District  shall  have  authority  to  direct  a  sufficient 
nimiber  of  such  Jurors  to  be  summoned  to  attend  the  High  Court,  and  such  Jurors 
shall  receive  an  allowance  not  exceeding  five  shillings  per  day  for  every  day  of  their 
necessary  absence  from  their  homes ;  but  every  person  summDned  to  attend,  and  who, 
without  lawful  cause,  fails  to  attend,  or  having  attended  departs  without  having  ob- 
tained the  permission  of  the  High  Court,  shall  be  liable  by  order  of  the  Court  to  a  fine 
not  exceeding  ten  pounds  sterling. 

I 

Courts  of  Resident  Magistrates. 

269.  It  shall  be  lawful  for  the  Governor  of  the  Colony  of  the  Cape  of  Good  Hope, 
by  any  Proclamation  to  be  by  him  from  time  to  time  issued  for  that  purpose,  to  erect, 
constitute,  and  establish  Courts  of  Resident  Magistrates  within  the  Territories  known  as 
Transkei,  Gcalekaland,  Tembuland  (including  Emigrant  Tembuland,  otherwise  called 
Emigrant  Tambookieland,  and  Tembuland  Proper),  Bomvanaland,  and  Griqualand 
East,  to  be  held  for  and  within  such  Districts  respectively  as  the  said  Governor  shall 
think  fit  to  create,  which  Courts  shall  be  holden  before  such  persons  as  shall  respectively 
be  appointed  to  be  Resident  Magistrates  of  such  Distiicts. 

Jurisdictian. 

270.  The  Courts  of  Resident  Magistrate  shall  have  jurisdiction  in  all  cases  wherein 
a  person  may  be  accused  of  any  crime  or  offence,  except  Offences  punishable  under 
the  following  chapters  and  sections  of  this  Code,  viz. : 

Chapter  V.— Offences  against  the  Public  Order,  sections  88,  89, 90,  91,  92,  and  93. 
Chapter  VH. — Offences  against  the  Administration  of  Justice,  sections  108  and 
109. 

Chapter  IX. — Unnatural  offences  and  incest,  sections  126,  127,  and  128. 

Chapter 
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Chapter  X. — QSenoes  against  the  Person — ^Culpable  Homicide  and  Murder,  &o. 
sections  141,  146,  147,  148, 149,  150,  151,  152,  153;  Rape,  &e.,  sections  165,  166,  167 
168,  169,  170,  171,  172;  Bigamy,  174. 

Chapter  XIH.— Fraud,  sections  207,  208,  209  and  210,  211. 

Chapter  XII. — Robbery,  sections  215  and  216. 

Chapter  XIV.— Forgery,  sections  224,  225,  226,  227,  228. 

Chapter  XV. — Coining,  sections  233,  234,  235. 

Chapter  XVII. — ^Arson,  section  243. 

Preliminanj  enquinj  and  Committal  for  trial. 

271.  It  shall  be  competent  for  a  Magistrate  to  hold  the  preliminary  enquiry  into 
cases  where  an  accused  person  is  charged  with  a  crime  or  offence  in  respect  of  which  the 
Court  of  Resident  Magistrate  has  no  jurisdiction,  and  he  may  commit  or  hold  to  bail 
parties  to  take  their  trial  before  the  High  Court  and  exercise  all  the  powers  necessary 
for  such  purposes. 

272.  whenever  in  any  of  the  cases  in  which  jurisdiction  is  hereby  given  to  any 
Court  of  Resident  Magistrate,  the  Magistrate  may  consider  that  any  person  charged 
with  any  crime  or  offence  whether  he  has  pleaded  guilty  to  the  same  or  not,  ought  to 
receive  a  moie  serious  "punishment  than  such  Magistrate  is  competent  to  adjudge,  he 
may,  at  his  discretion,  commit  the  accused  person  for  trial  before  the  High  Court. 

Review  of  sent e nee  by  Reeorder, 

273.  When,  and  as  often  as  any  Court  of  Resident  Magistrate  shall  sentence  any 
person  upon  conviction  to  be  imprisoned  for  any  period  exceeding  one  month,  or  to  pay 
any  fine  exceeding  Five  Poimds  sterling,  or  to  receive  any  number  of  lashes  exceeding 
twelve,  sitch  sentence  shall  be  subject  to  the  review  of  the  Recoi-der  of  the  High  Court 
in  like  manner  as  provided  by  Section  47  of  Act  20  of  1850  with  reference  to  the 
Supreme  Court :  Provided  that  every  record  of  the  proceedings  in  such  case  shall  be 
forwarded  to  the  Registrar  of  the  High  Court  of  the  Territories,  instead  of  to  the 
Registrar  of  the  Supreme  Court. 

Plea<Hn(js  and  proeeedings, 

274.  The  Courts  of  the  Resident  Magistrate  aforesaid  shall  be  respectively  Courts 
of  Record',  and  the  pleadings  and  proceedings  of  the  said  Courts  in  criminal  cases  shall 
be  carried  on,  and  the  sentences,  decrees,  judgments,  and  orders  thereof  pronounced  and 
declared  in  open  Court  and  not  otherwise :  and  the  several  pleadings  and  proceedings  of 
the  said  Courts  shall  be  in  the  English  language,  which  shall  be  interpreted  into  such 
language  as  is  best  understood  by  prisoners  not  understanding  English ;  and  the  wit- 
nesses for  and  against  any  accused  person  or  persons  shall  deliver  their  evidence,  nva 
voce  J  in  the  presence  of  the  prisoner,  and  in  open  court. 

Native  Assessors. 

276.  In  any  case  in  which  the  Resident  Magistrate  shall  deem  it  desirable,  he 
shall  be  at  liberty  to  call  to  his  assistance  any  such  number  of  assessors  not  exceeding 
five,  who  shall  be  chosen  by  him  from  the  list  of  jurors  for  that  district,  to  aid  him  in 
the  hearing  of  any  trial  with  a  \iew  to  the  advantages  derivable  from  their  observations, 
and  particularly  in  the  examination  of  witnesses.  The  opinion  of  such  assessors  shall 
be  given  separately  and  discussed,  and  if  any  of  the  assessors  or  the  Magistrate  shall 
desire  it,  the  opinion  of  the  assessors  shall  be  recorded  in  writing,  and  form  part  of  the 
proceedings  to  oe  forwarded  for  review ;  but  the  finding  of  the  Court  shall  be  vested 
exclusively  in  the  Mfiigistrate.  Each  assessor  shall  receive  an  allowance  not  exceeding 
five  shillings  per  day  of  their  necessary  absence  from  their  homes. 

Evid^nee  and  examination  of  Accused. 

276.  Every  one  accused  of  any  offence  shall  be  liable  in  any  Court  to  be  examined, 
either  for  the  prosecution  or  defence,  upon  his  or  her  trial  for  such  offence,  and  the 
-wife  or  husband  of  every  such  accused  person  shall  be  a  competent  witness  for  or 
against  him  or  her  upon  such  trial. 

Enrolment  of  Law  Agents, 

277.  No  person  shall  be  enrolled  to  practice  as  a  Law  Agent  in  any  Court  of  the 
Native  Territories  imtil  such  person  shall  have  been  examined  and  approved  by  the 
Eeoorder  as  fit  and  proper  in  character  and  legal  qualifications  to  be  so  enrolled ;  and 
all  the  provisions  of  the  Colonial  Law  giving  authority  to  Resident  Magistrates  to 
enquire  into  and  control  the  professional  conduct  of  such  agents,  with  power  of 
suspension  and  dismissal,  shall  apply  in  the  Territories. 

Authority 
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Authority  exeromd  hy  Chiefs  under  Cmvention, 

278.  When  any  matter  in  dispute  has  been  brought  before  any  chief,  and  when 
such  chief,  in  accordance  with  any  powers  reserved  to  him  by  any  treaty  or  convention 
now  in  existence,  or  that  hereafter  may  be  made,  has  made  any  order  or  decision  on 
such  matter,  it  shall  be  lawful  for  any  person  affected  by  such  order  or  decision  to  bring 
the  matter  before  the  Resident  Magistrate  of  the  district,  whereupon  such  Resident 
Magistrate,  after  full  enquiry,  may  confirm  such  order  or  decision,  or  otherwise  dispose 
of  the  matter  as  shall  appear  to  be  just  and  lawful :  Provided  that  if  any  person  affected 
by  any  order  or  decision  of  any  such  chief  neglect  or  refuse  to  comply  therewith  or  to  bring 
the  matter  beforfe  the  Resident  Magistrate  within  fourteen  days  of  the  making  of  the 
order  or  decision  by  such  chief,  it  is  lawful  for  the  chief  within  fourteen  days  thereafter 
to  bring  such  neglect  or  refusal  of  such  person  to  the  notice  of  the  Resident  Magistrate, 
whereupon  such  Kesident  Magistrate,  after  full  enquiry,  may  confirm  such  order  or 
decision,  or  otherwise  dispose  of  the  matter  as  shall  appear  just  and  lawful :  and 
provided  further  that  no  order  or  decision  of  any  chief  shall  be  enforced  against  the 
will  of  the  person  affected  thereby  without  an  order  of  the  Resident  Magistrate  first  had 
and  obtained. 

Other  matters  of  Proecdurc  and  Process. 

279.  In  all  other  matters  of  procedure  and  process  in  respect  of  crimes  and  offences 
brought  before  the  Courts  of  Resident  Magistrate  for  trial,  imtil  otherwise  ordered, 
the  powers  of  Resident  Magistrates,  and  the  rules,  orders,  and  regulations  of  Courts  of 
Resident  Magistrate,  respectively,  in  the  temtories  of  Transkei,  Gcalekaland,  Tem^bu- 
land  (including  Emigrant  Tembuland,  otherwise  called  Emigrant  Tambookieland,  and 
Tembuland  Proper),  Bomvanaland  and  Grriqualand  East,  shall,  mutatis  mntandiSy  and 
as  far  as  the  circumstancss  of  the  country  wUl  admit,  be  the  same  as  those  from  time  to 
time  in  existence  as  to  the  Resident  Magistrates  and  Courts  of  Resident  Magistrate  in 
the  Colony  of  the  Cape  of  Good  Hope,  under  the  provisions  of  the  Ordinance  No.  40  of 
1828,  and  Act  No.  20  of  1856,  with  amendments  thereof:  Provided  that  in  all  cases 
wherein  by  the  laws  of  the  said  Colony  a  Judge  of  the  Supreme  Court  is  required  or 
empowered  to  do  any  act,  the  Recorder  of  the  Territories  shall  within  the  said  Teni- 
tories  be  required  or  empowered  to  do  the  like;  and  whenever  the  said  Supreme  Court 
within  the  said  Colony  is  required  or  empowered  to  do  any  act,  the  High  Court  of  the 
Territories  shall  withm  the  said  Territories  be  required  or  empowered  to  do  the  like  ; 
and  all  ResidentMagistrates  within  the  said  Territories  shall  be  bound  to  act  towards 
the  said  High  Court  and  the  said  Recorder  respectively  as  Resident  Magistrates  within 
the  said  Colony  are  bound  to  act  towards  the  said  Supreme  Court  and  the  Judges 
thereof  respectively. 

Authority  of  Officers  of  the  Lair, 

280.  Every  justice  of  the  peace,  field-comet,  police  constable,  or  other  officer  of 
the  law  within  the  Territories  of  the  Transkei,  Gcalekaland,  Tembuland,  Bomvanaland, 
and  Ghiqualand  Eeist,  is  empowered  to  exercise  all  and  singular  the  powers  and  authori- 
ties by  law  conferred  upon  such  persons  within  the  Colony  of  the  Cape  of  Good  Hope. 

Power  to  make  Rules, 

281.  Subject  to  the  provisions  of  this  Code,  the  Governor  of  the  Colony  of  the 
Cape  of  Good  Hope  may  at  any  time  make,  by  Proclamation  published  in  the  Govern- 
ment Gazette ,  such  rules  as  shall  be  deemed  expedient  and  proper  with  respect  to  the 
qualifications,  appointment,  form  of  summoning,  challenging,  and  service  of  jurors  or 
assessors;  and  genemlly  for  the  amendment  and  better  regulation  of  any  matters  relat- 
ing to  the  practice,  procedure,  and  process  in  the  trial  of  crimes  and  offences  in  the 
several  Courts  established  and  provided  for  by  this  Code. 


ANNEXURG    No.   II. 


REGULATIONS  IN    RESPECT    OF  NATIVE  MARRIAGES,    &c.,  IN  THE 

RECENTLY-ANNEXED  TERRITORIES. 


Christian  and  Civil  Marriages  in  the  Territories, 

1. — All  marriages  in  these  Territories  contracted  according  to  the  marriage  laws  of 
the  Cape  Colony,  whether  celebrated  by  a  minister  of  the  christian  reUgion,  or  other 
qualified  marriage  officer,  or  entered  into  before  a  magistrate  or  civil  marriage  officer, 
are  and  shall  be  deemed  to  be  valid  and  binding. 

Validity  of  Marriages  aeeordiag  to  Native  Custom  in  the  Future. 

2. — ^All  marriages  in  these  Territories  entered  into  between  natives  according  to 
native  customs,  as  defined  in  the  following  regulation?,  are  and  shall  be  deemed  to  be 
valid  and  binding,  and  all  questions  arising  out  of  such  marriages  shall  be  dealt  with 
imder  and  by  these  regulations. 

Validity  of  Marriages  aeeording  to  Native  Custom  in  the  Past, 

3. — ^All  native  marriages  entered  into  between  natives  before  promulgation  of  these 
regulations,  and  which  have  tpten  place  according  to  native  custom  heretofore  and 
whether  differing  or  not  from  these  regulations,  are  and  shall  be  valid  and  binding, 
anything  in  these  regulations  to  the  contrary  notwithstanding ;  provided  that  i3l 
questions  hereafter  arising  in  connection  with  such  marriages,  saving  and  except  the 
question  of  validity,  shall  De  dealt  with  in  accordance  with  these  regulations. 

Validity  of  Native  Marriages  eontracted  outside  the  Territories, 

4. — All  natives  satisfying  the  conditions  of  these  regulations  as  to  their  marriage 
in  any  place  beyond  the  limits  of  these  Territories,  and  thereafter  being  domiciled  within 
these  Territories,  shall  be  taken  to  have  contracted  a  valid  marriage  within  these 
Territories. 

Essentials  of  Native  Marriage  aeeording  to  Native  Custom, 

5. — The  essentials  of  a  Marriage  hereafter  entered  into  according  to  Native  Custom 
shall  be : — 

a.  Consent  of  the  persons  to  be  married,  and  if  the  woman  to  be  married  be 
below  the  age  of  21  years,  and  not  pre\iously  married,  then  the  consent 
also  of  her  father  or  guardian. 

b.  The  handing  over  or  giving  away  of  the  woman  to  the  husband  or  his 
representative,  provided  in  such  case  such  woman  shall  not  be  above  the 
age  of  21  years,  and  shall  not  have  been  previously  married. 

Note. — A  marriage  feast,  the  marriage  dance,  the  slaughtering  of  an  ox  or  other 
animal  for  festivities,  or  the  payment  of  ikazi  or  native  dowry,  are  corrobora- 
tive evidence  of  marriage. 

Protection  of  Woman  against  forced  Marriages, 

6. — Whenever  it  shall  have  been  brought  to  the  notice  w  knowledge  of  any 
magistrate,  prior  to  any  intended  marriage,  that  the  woman  is  not  a  consenting  party  to 
the  marriage,  and  that  coercion  or  force  is  being  used,  the  magistrate  shall  forthwith 
sunamarily  enquire  into  the  matter,  and  pronounce  thereon  according  to  the  evidence, 
and  grant  or  withhold  protection  to  the  woman  accordingly  ;  and  in  no  case  where  the 
consent  of  the  woman  to  the  marriage  has  not  been  given,  shall  registration  of  marriage 
be  made. 

Registration  of  Native  Marriages, 

7, — ^Every  Eesident  Magistrate  shall  be  a  Native  Marriage  Officer,  and  a  Registrar 
of  Marriages  ;  and  it  shall  be  the  duty  of  every  husband,  and  he  is  hereby  required,  to 
register  his  native  marriage  to  any  woman  according  to  native  custom  with  the  registrar 

of 
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Authmty  cjpereised  h//  Chiefs  under  Cmirention. 

278.  When  any  matter  in  dispute  has  been  brought  before  any  chief,  and  when 
siioh  chief,  in  accordance  with  any  powers  reserved  to  him  by  any  treaty  or  convention 
now  in  existence,  or  that  hereafter  may  be  made,  has  made  any  order  or  decision  on 
such  matter,  it  shall  be  lawful  for  any  person  affected  by  such  order  or  decision  to  bring 
the  matter  before  the  Resident  Magistrate  of  the  district,  whereupon  such  Resident 
Magistrate,  after  full  enquiry,  may  confirm  such  order  or  decision,  or  otherwise  dispose 
of  tne  matter  as  shall  appear  to  be  just  and  lawful :  Provided  that  if  any  person  affected 
by  any  order  or  decision  of  any  such  chief  neglect  or  refuse  to  comply  therewith  or  to  bring 
the  matter  before  the  Resident  Magistrate  within  fourteen  days  of  the  making  of  the 
order  or  decision  by  such  chief,  it  is  lawful  for  the  chief  within  fourteen  days  thereafter 
to  bring  such  neriect  or  refusal  of  such  person  to  the  notice  of  the  Resident  Magistrate, 
whereupon  such  Resident  Magistrate,  after  full  enquiry,  may  confirm  such  order  or 
decision,  or  otherwise  dispose  of  the  matter  as  shall  appear  just  and  lawful :  and 
provided  further  that  no  order  or  decision  of  any  chief  shall  be  enforced  against  the 
will  of  the  person  affected  thereby  without  an  order  of  the  Resident  Magistrate  first  had 
and  obtained. 

Of/ier  matters  of  Proecdure  and  Process, 

279.  In  all  other  matters  of  procedure  and  process  in  respect  of  crimes  and  offences 
brought  before  the  Courts  of  Resident  Magistrate  for  trial,  until  otherwise  ordered, 
the  powers  of  Resident  Magistrates,  and  the  rules,  orders,  and  regulations  of  Courts  of 
Resident  Magistrate,  respectively,  in  the  teiritories  of  Transkei,  Gcalekaland,  Tem*bu- 
land  (including  Emigrant  Tembuland,  otherwise  called  Emigrant  Tambookieland,  and 
Tembuland  Proper),  Bomvanaland  and  Griqualand  East,  shall,  wntotis  nnftandis^  and 
as  far  as  the  circimistancss  of  the  country  wlQ  admit,  be  the  same  as  those  from  time  to 
time  in  existence  as  to  the  Resident  Magistrates  and  Courts  of  Resident  Magistrate  in 
the  Colony  of  the  Cape  of  Good  Hope,  under  the  provisions  of  the  Ordinance  No.  40  of 
1828,  and  Act  No.  20  of  1856,  with  amendments  thereof:  Provided  that  in  all  cases 
wherein  by  the  laws  of  the  said  Colony  a  Judge  of  the  Supreme  Court  is  required  or 
empowered  to  do  any  act,  the  Recorder  of  the  Territories  shall  within  the  said  Terri- 
tories be  required  or  empowered  to  do  the  like;  and  whenever  the  said  Supreme  Court 
within  the  said  Colony  is  required  or  empowered  to  do  any  act,  the  High  Court  of  the 
Territories  shall  within  the  said  Territories  be  required  or  empowered  to  do  the  like  ; 
and  all  ResidentMagistrates  within  the  said  Territories  shall  be  bound  to  act  towards 
the  said  High  Court  and  the  said  Recorder  respectively  as  Resident  Magistrates  within 
the  said  Colony  are  boimd  to  act  towards  the  said  Supreme  Court  and  the  Judges 
thereof  respectively. 

Authoritif  of  Officers  of  the  Laic. 

280.  Every  justice  of  the  peace,  field-comet,  police  constable,  or  other  officer  of 
the  law  within  the  Territories  of  the  Transkei,  Gcalekaland,  Tembuland,  Bomvanaland, 
and  Griqualand  East,  is  empowered  to  exercise  all  and  singular  the  powei*s  and  authori- 
ties by  law  conferred  upon  such  persons  within  the  Colony  of  the  Cape  of  Good  Hope. 

Pofcer  to  make  Bates. 

281.  Subject  to  the  pro\'isions  of  this  Code,  the  Governor  of  the  Colony  of  the 
Cape  of  Good  Hope  may  at  any  time  make,  by  Proclamation  published  in  the  Govern- 
ment  Gazette y  such  rules  as  shall  be  deemed  expedient  and  proper  with  respect  to  the 
qualifications,  appointment,  form  of  summoning,  challenging,  and  service  of  jurors  or 
assessors:  and  generally  for  the  amendment  and  better  regiJation  of  any  matters  relat- 
ing to  the  practice,  procedure,  and  process  in  the  trial  of  crimes  and  offences  in  the 
several  Courts  established  and  pro^ided  for  by  this  Code. 


ANNEZimi:    No.   II. 


REGULATIONS  IN    RESPECT    OF  NATIVE  MARRIAGES,    &c.,  IN  THE 

RECENTLY-ANNEXED  TERRITORIES. 


Christian  and  Civil  Marriages  in  the  Territories, 

1. — All  marriages  in  these  Territories  contracted  according  to  the  marriage  laws  of 
the  Cape  Colony,  whether  celebrated  by  a  minister  of  the  christian  rehgion,  or  other 
qualified  marriage  officer,  or  entered  into  before  a  magistrate  or  civil  marriage  officer, 
are  and  shall  be  deemed  to  be  valid  and  binding. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Future. 

2. — ^All  marriages  in  these  Territories  entered  into  between  natives  according  to 
native  customs,  as  defined  in  the  following  regidationp,  are  and  shall  be  deemed  to  be 
valid  and  binding,  and  all  questions  arising  out  of  such  marriages  shall  be  dealt  with 
under  and  by  these  regulations. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Past, 

3. — ^All  native  marriages  entered  into  between  natives  before  promidgation  of  these 
regulations,  and  which  have  t|iken  place  according  to  native  custom  heretofore  and 
whether  differing  or  not  from  these  regulations,  are  and  shall  be  valid  and  bindinff, 
anything  in  these  regulations  to  the  contrary  notwithstanding ;  provided  that  all 
questions  hereafter  arising  in  connection  with  such  marriages,  saving  and  except  the 
question  of  validity,  shall  De  dealt  with  in  accordance  with  these  regulations. 

Validity  of  Native  Marriages  contracted  outside  the  Territories. 

4. — All  natives  satisfying  the  conditions  of  these  regulations  as  to  their  mBroti^ 
in  any  place  beyond  the  limits  of  these  Territories,  and  thereafter  being  domiciled  i 
these   Territories,   shall  be  taken  to  have  contracted  a  valid  mamage  within 
Territories. 

Essentials  of  Native  Marri<fge  according  to  Native  Custom. 

5. — The  essentials  of  a  Marriage  hereafter  entered  into  according  to  Nflim 
shall  be : — 

a.  Consent  of  the  persons  to  be  married,  and  if  the  woman  to  fe 
below  the  a^e  of  21  years,  and  not  pre\dously  married, 
also  of  her  father  or  guardian. 

b.  The  handing  over  or  giving  away  of  the  woman  to  Ikt 
representative,  provided  in  such  case  such  woman  ahaD  ai 
age  of  21  years,  and  shall  not  have  been  previonalj      ~^' 

Note. — A  marriage  feast,  the  marriage  dance,  the  slaughten^^iC 
animal  for  festivities,  or  the  payment  of  ikazi  or  naaiv 
tive  evidence  of  marriage. 

Protection  of  Woman  against  forced 

6. — Whenever  it  shall  have  been  brought  to  the 
magistrate,  prior  to  any  intended  marriage,  that  the 
the  marriage,  and  that  coercion  or  force  is  being  naed,  At 
summarily  enquire  into  the  matter,  and  pronounce 
and  grant  or  withhold  protection  to  the  woman 
consent  of  the  woman  to  the  marriage  has  not 
be  made. 

Registration  o^ 

7. — ^Every  Resident  Magistrate  shall  be  a 
of  Marriages ;  and  it  shall  be  the  duty  of 
register  his  native  marriage  to  any  woman 
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Authoriti/  exercised  hy  C/n'efs  under  Convention. 

278.  When  any  matter  in  dispute  has  been  brought  before  any  chief,  and  when 
siich  chief,  in  accordance  with  any  powei^s  reserved  to  him  by  any  treaty  or  convention 
now  in  existence,  or  that  hereafter  may  be  made,  has  made  any  order  or  decision  on 
such  matter,  it  shall  be  lawful  for  any  person  affected  by  such  order  or  decision  to  bring 
the  matter  before  the  Resident  Magistrate  of  the  district,  whereupon  such  Resident 
Magistrate,  after  full  enquiry,  may  confirm  such  order  or  decision,  or  otherwise  dispose 
of  tne  matter  as  shall  appear  to  be  just  and  lawful :  Provided  that  if  any  person  affected 
by  any  order  or  decision  of  any  such  chief  neglect  or  refuse  to  comply  therewith  or  to  bring 
the  matter  before  the  Resident  Magistrate  within  fourteen  days  of  the  making  of  the 
order  or  decision  by  such  chief,  it  is  lawful  for  the  chief  within  fourteen  days  thereafter 
to  bring  such  neglect  or  refusal  of  such  person  to  the  notice  of  the  Resident  Magistrate, 
whereupon  such  Resident  Magistrate,  after  full  enquiry,  may  confirm  such  order  or 
decision,  or  otherwise  dispose  of  the  matter  as  shall  appear  just  and  lawful:  and 
provided  further  that  no  order  or  decision  of  any  chief  shall  be  enforced  against  the 
will  of  the  person  affected  thereby  without  an  order  of  the  Resident  Magistrate  first  had 
and  obtained. 

Other  matters  of  Proeedure  and  Process. 

279.  In  all  other  matters  of  procedure  and  process  in  respect  of  crimes  and  offences 
brought  before  the  Courts  of  Resident  Magistrate  for  trial,  until  otherwise  ordered, 
the  powers  of  Resident  Magistrates,  and  the  rules,  orders,  and  regulations  of  Courts  of 
Resident  Magistrate,  respectively,  in  the  teiritories  of  Transkei,  Gcalekaland,  TemT)u- 
land  (including  Emigrant  Tembuland,  otherwise  called  Emigrant  Tambookieland,  and 
Tembuland  Proper),  Bomvanaland  and  Griqualand  East,  shall,  mutatis  mutandis^  and 
as  far  as  the  circumstancss  of  the  country  wlQ  admit,  be  the  same  as  those  from  time  to 
time  in  existence  as  to  the  Resident  Magistrates  and  Courts  of  Resident  Magistrate  in 
the  Colony  of  the  Cape  of  Good  Hope,  under  the  provisions  of  the  Ordinance  No.  40  of 
1828,  and  Act  No.  20  of  1856,  with  amendments  thereof:  Provided  that  in  all  cases 
wherein  by  the  laws  of  the  said  Colony  a  Judge  of  the  Supreme  Court  is  required  or 
empowered  to  do  any  act,  the  Recorder  of  the  Territories  shall  within  the  said  Terri- 
tories be  required  or  empowered  to  do  the  like;  and  whenever  the  said  Supreme  Court 
within  the  said  Colony  is  required  or  empowered  to  do  any  act,  the  High  Court  of  the 
Territories  shall  within  the  said  Territories  be  required  or  empowered  to  do  the  like  ; 
and  all  ResidentMagistrates  within  the  said  Territories  shall  be  boimd  to  act  towards 
the  said  High  Court  and  the  said  Recorder  respectively  as  Resident  Magistrates  within 
the  said  Colony  are  boimd  to  act  towards  the  said  Supreme  Court  and  the  Judges 
thereof  respectively. 

Authority  of  Officers  of  the  Late. 

280.  Every  justice  of  the  peace,  field-comet,  police  constable,  or  other  officer  of 
the  law  within  the  Territories  of  the  Transkei,  Gcalekaland,  Tembuland,  Bomvanaland, 
and  Griqualand  East,  is  empowered  to  exercise  all  and  singular  the  powers  and  authori- 
ties by  law  conferred  upon  such  persons  within  the  Colony  of  the  Cape  of  Good  Hope. 

Power  to  make  Rules. 

281.  Subject  to  the  provisions  of  this  Code,  the  Governor  of  the  Colony  of  the 
Cape  of  Good  Hope  may  at  any  time  make,  by  Proclamation  published  in  the  Govern- 
nmit  Gazette y  such  rules  as  shaU.  be  deemed  expedient  and  proper  with  respect  to  the 
qualifications,  appointment,  form  of  summoning,  challenging,  and  service  of  jurors  or 
assessors;  and  generally  for  the  amendment  and  better  regulation  of  any  matters  relat- 
ing to  the  practice,  procedure,  and  process  in  the  trial  of  crimes  and  offences  in  the 
several  Courts  established  and  provided  for  by  this  Code. 


ANNEZURG    No.   II. 


REGULATIONS  IN    RESPECT    OF  NATIVE  MARRIAGES,    &c.,  IN  THE 

RECENTLY- ANNEXED  TERRITORIES. 


Christ ian  and  Civil  Marriages  in  the  Territories, 

1. — All  marriages  in  these  Territories  contracted  according  to  the  marriage  laws  of 
the  Cape  Colony,  whether  celebrated  by  a  minister  of  the  christian  rehgion,  or  other 
qualified  marriage  officer,  or  entered  into  before  a  magistrate  or  civil  marriage  officer, 
are  and  shall  be  deemed  to  be  valid  and  binding. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Future, 

2. — ^All  marriages  in  these  Territories  entered  into  between  natives  according  to 
native  customs,  as  defined  in  the  following  regidationp,  are  and  shall  be  deemed  to  be 
valid  and  binding,  and  all  questions  arising  out  of  such  marriages  shall  be  dealt  with 
under  and  by  these  regulations. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Past, 

3. — ^All  native  marriages  entered  into  between  natives  before  promulgation  of  these 
regulations,  and  which  have  tpten  place  according  to  native  custom  heretofore  and 
whether  differing  or  not  from  these  regulations,  are  and  shall  be  valid  and  binding, 
anything  in  these  regulations  to  the  contrary  notwithstanding ;  provided  that  i3l 
questions  hereafter  arising  in  connection  with  such  marriages,  saving  and  except  the 
question  of  validity,  shall  De  dealt  with  in  accordance  with  these  regulations. 

Validity  of  Native  Marriages  contracted  outside  the  Territories, 

4. — All  natives  satisfying  the  conditions  of  these  regulations  as  to  their  marriage 
in  any  place  beyond  the  limits  of  these  Territories,  and  thereafter  being  domiciled  withm 
these  Territories,  shall  be  taken  to  have  contracted  a  valid  marriage  within  these 
Territories. 

Essentials  of  Native  Marriage  according  to  Native  Custom, 

5. — The  essentials  of  a  Marriage  hereafter  entered  into  according  to  Native  Custom 
shall  be : — 

a.  Consent  of  the  persons  to  be  married,  and  if  the  woman  to  be  married  be 
below  the  age  of  21  years,  and  not  previously  married,  then  the  consent 
also  of  her  father  or  guardian. 
h.  The  handing  over  or  giving  away  of  the  woman  to  the  husband  or  his 
representative,  provided  in  such  case  such  woman  shall  not  be  above  the 
age  of  21  years,  and  shall  not  have  been  previously  married. 

Note. — A  marriage  feast,  the  marriage  dance,  the  slaughtering  of  an  ox  or  other 
animal  for  festivities,  or  the  payment  of  ikazi  or  native  dowry,  are  corrobora- 
tive evidence  of  marriage. 

Protection  of  Woman  against  forced  Marriages, 

6. — Whenever  it  shall  have  been  brought  to  the  notice  w  knowledge  of  any 
magistrate,  prior  to  any  intended  marriage,  that  the  woman  is  not  a  consenting  party  to 
the  marriage,  and  that  coercion  or  force  is  being  used,  the  magistrate  shall  forthwith 
sunMnarily  enquire  into  the  matter,  and  pronounce  thereon  according  to  the  evidence, 
and  grant  or  withhold  protection  to  the  woman  accordingly ;  and  in  no  case  where  the 
consent  of  the  woman  to  the  marriage  has  not  been  given,  shall  registration  of  marriage 
be  made. 

Registration  of  Native  Marriages, 

7. — ^Every  Resident  Magistrate  shall  be  a  Native  Marriage  Officer,  and  a  Registrar 
of  MeuTiages  ;  and  it  shall  be  the  duty  of  every  husband,  and  he  is  hereby  required,  to 
register  his  native  marriage  to  any  woman  according  to  native  custom  with  the  registrar 

of 
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Authority  exercised  hy  Chief fi  wider  Comment  ion. 

278.  When  any  matter  in  dispute  has  been  brought  before  any  chief,  and  when 
such  chief,  in  accordance  with  any  powers  reserved  to  him  by  any  treaty  or  convention 
now  in  existence,  or  that  hereafter  may  be  made,  has  made  any  order  or  decision  on 
such  matter,  it  shall  be  lawful  for  any  person  affected  by  such  order  or  decision  to  bring 
the  matter  before  the  Resident  Magistrate  of  the  district,  whereupon  such  Resident 
Magistrate,  ciiter  full  enquiry,  may  confirm  such  order  or  decision,  or  otherwise  dispose 
of  tne  matter  as  shall  appear  to  be  just  and  lawful :  Provided  that  if  any  person  affected 
by  any  order  or  decision  of  any  such  chief  neglect  or  refuse  to  comply  therewith  or  to  bring 
the  matter  beforfe  the  Resident  Magistrate  within  fourteen  days  of  the  making  of  the 
order  or  decision  by  such  chief,  it  is  lawful  for  the  chief  within  fourteen  days  thereafter 
to  bring  such  neglect  or  refusal  of  such  person  to  the  notice  of  the  Resident  Magistrate, 
whereupon  such  liesident  Magistrate,  after  full  enquiry,  may  confirm  such  order  or 
decision,  or  otherwise  dispose  of  the  matter  as  shall  appear  just  and  lawful :  and 
provided  further  that  no  order  or  decision  of  any  chief  shall  be  enforced  against  the 
will  of  the  person  affected  thereby  without  an  order  of  the  Resident  Magistrate  first  had 
and  obtained. 

Other  natters  of  Procedure  and  Process, 

279.  In  all  other  matters  of  procedure  and  process  in  respect  of  crimes  and  offences 
brought  before  the  Courts  of  Resident  Magistrate  for  trial,  until  otherwise  ordered, 
the  powers  of  Resident  Magistrates,  and  the  rules,  orders,  and  regulations  of  Courts  of 
Resident  Magistrate,  respectively,  in  the  teiritories  of  Transkei,  Gcalekaland,  TemT)u- 
land  (including  Emigrant  Tembuland,  otherwise  called  Emigrant  Tambookieland,  and 
Tembuland  Proper),  Bomvanaland  and  Griqualand  East,  shall,  mutatis  mutandis^  and 
as  far  as  the  circumstancss  of  the  country  wUl  admit,  be  the  same  as  those  from  time  to 
time  in  existence  as  to  the  Resident  Magistrates  and  Courts  of  Resident  Magistrate  in 
the  Colony  of  the  Cape  of  Good  Hope,  under  the  provisions  of  the  Ordinance  No.  40  of 
1828,  and  Act  No.  20  of  1856,  with  amendments  thereof:  Provided  that  in  all  cases 
wherein  by  the  laws  of  the  said  Colony  a  Judge  of  the  Supreme  Court  is  required  or 
empowered  to  do  any  act,  the  Recorder  of  the  Territories  shall  within  the  said  Terri- 
tories be  required  or  empowered  to  do  the  like;  and  whenever  the  said  Supreme  Court 
within  the  said  Colony  is  required  or  empowered  to  do  any  act,  the  High  Court  of  the 
Territories  shall  withm  the  said  Territories  be  required  or  empowered  to  do  the  like  ; 
and  all  ResidentMagistrates  within  the  said  Territories  shall  be  bound  to  act  towards 
the  said  High  Court  and  the  said  Recorder  respectively  as  Resident  Magistrates  within 
the  said  Colony  are  boimd  to  act  towards  the  said  Supreme  Court  and  the  Judges 
thereof  respectively. 

Authority  of  Offie^rs  of  the  Law, 

280.  Every  justice  of  the  peace,  field-comet,  police  constable,  or  other  officer  of 
the  law  within  the  Territories  of  the  Transkei,  Gcalekaland,  Tembuland,  Bomvanaland, 
and  Griqualand  East,  is  empowered  to  exercise  all  and  singular  the  powei-s  and  authori- 
ties by  law  conferred  upon  such  persons  within  the  Colony  of  the  Cape  of  Good  Hope. 

Power  to  ntake  Rule.s, 

281.  Subject  to  the  provisions  of  this  Code,  the  Governor  of  the  Colony  of  the 
Cape  of  Good  Hope  may  at  any  time  make,  by  Proclamation  published  in  the  Govern- 
ment  Gazette y  such  rules  as  shall  be  deemed  expedient  and  proper  with  respect  to  the 
qualifications,  appointment,  form  of  summoning,  challenging,  and  service  of  jurors  or 
assessors;  and  generally  for  the  amendment  and  better  regulation  of  any  matters  relat- 
ing to  the  practice,  procedure,  and  process  in  the  trial  of  crimes  and  offences  in  the 
several  Courts  established  and  provided  for  by  this  Code. 
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REGULATIONS  IN    RESPECT    OF  NATIVE  MARRIAGES,    &c.,  IN  THE 

RECENTLY-ANNEXED  TERRITORIES. 


Christian  and  Civil  Marriages  in  the  Territories, 

1. — All  marriages  in  these  Territories  contracted  according  to  the  marriage  laws  of 
the  Cape  Colony,  whether  celebrated  by  a  minister  of  the  christian  reUgion,  or  other 
qualified  marriage  officer,  or  entered  into  before  a  magistrate  or  civil  marriage  officer, 
are  and  shall  be  deemed  to  be  valid  and  binding. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Future, 

2. — ^All  marriages  in  these  Territories  entered  into  between  natives  according  to 
native  customs,  as  defined  in  the  following  regidationp,  are  and  shall  be  deemed  to  be 
valid  and  binding,  and  all  questions  arising  out  of  such  marriages  shall  be  dealt  with 
under  and  by  these  regidations. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Past, 

3. — ^All  native  marriages  entered  into  between  natives  before  promulgation  of  these 
regulations,  and  which  have  taken  place  according  to  native  custom  heretofore  and 
whether  difiPering  or  not  from  these  regulations,  are  and  shall  be  valid  and  binding, 
anything  in  these  regulations  to  the  contrary  notwithstanding ;  provided  that  i3l 
questions  hereafter  arising  in  connection  mth  such  marriages,  saving  and  except  the 
question  of  validity,  shall  De  dealt  with  in  accordance  with  these  regulations. 

Validity  of  Native  Marriages  contracted  outside  the  Territories. 

4. — All  natives  satisfying  the  conditions  of  these  regulations  as  to  their  marriage 
in  any  place  beyond  the  limits  of  these  Territories,  and  thereafter  being  domiciled  within 
these  Territories,  shall  be  taken  to  have  contracted  a  valid  marriage  within  these 
Territories. 

Essentials  of  Native  Marriage  according  to  Native  Custom, 

5. — The  essentials  of  a  Marriage  hereafter  entered  into  according  to  Native  Custom 
shall  be : — 

a.  Consent  of  the  persons  to  be  married,  and  if  the  woman  to  be  married  be 
below  the  age  of  21  years,  and  not  previously  married,  then  the  consent 
also  of  her  father  or  guardian. 

b.  The  handing  over  or  giving  away  of  the  woman  to  the  husband  or  his 
representative,  provided  in  such  case  such  woman  shall  not  be  above  the 
age  of  21  years,  and  shall  not  have  been  previously  married. 

Note. — A  marriage  feast,  the  marriage  dance,  the  slaughtering  of  an  ox  or  other 
animal  for  festivities,  or  the  payment  of  ikazi  or  native  dowry,  are  corrobora- 
tive evidence  of  marriage. 

Protection  of  Wmnan  against  forced  Marriages, 

6. — Whenever  it  shall  have  been  brought  to  the  notice  dr  knowledge  of  any 
magistrate,  prior  to  any  intended  marriage,  that  the  woman  is  not  a  consenting  party  to 
the  marriage,  and  that  coercion  or  force  is  being  used,  the  magistrate  shall  forthwith 
summarily  enquire  into  the  matter,  and  pronounce  thereon  according  to  the  evidence, 
and  grant  or  withhold  protection  to  the  woman  accordingly  ;  and  in  no  case  where  the 
consent  of  the  woman  to  the  marriage  has  not  been  given,  shall  registration  of  marriage 
be  made. 

Registration  of  Native  Marriages, 

7, — ^Every  Resident  Magistrate  shall  be  a  Native  Marriage  Officer,  and  a  Registrar 
of  Marriages  ;  and  it  shall  be  the  duty  of  every  husband,  and  he  is  hereby  required,  to 
register  his  native  marriage  to  any  woman  according  to  native  custom  with  the  registrar 

of 
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Authority  cxei*cised  bj/  Chief h  under  Cmirention. 

278.  When  any  matter  in  dispute  has  been  brought  before  any  chief,  and  when 
siioh  chief,  in  accordance  with  any  powers  reserved  to  him  by  any  treaty  or  convention 
now  in  existence,  or  that  hereafter  may  be  made,  has  made  any  order  or  decision  on 
such  matter,  it  shall  be  lawful  for  any  person  affected  by  such  order  or  decision  to  bring 
the  matter  before  the  Resident  Magistrate  of  the  district,  whereupon  such  Resident 
Magistrate,  ciiter  full  enquiry,  may  confirm  such  order  or  decision,  or  otherwise  dispose 
of  tne  matter  as  shall  appear  to  be  just  and  lawful :  Provided  that  if  any  person  affected 
by  any  order  or  decision  of  any  such  chief  neglect  or  refuse  to  comply  therewith  or  to  bring 
the  matter  beforfe  the  Resident  Magistrate  within  fourteen  days  of  the  making  of  the 
order  or  decision  by  such  chief,  it  is  lawful  for  the  chief  within  fourteen  days  thereafter 
to  bring  such  neglect  or  refusal  of  such  person  to  the  notice  of  the  Resident  Magistrate, 
whereupon  such  Resident  Magistrate,  after  full  enquiry,  may  confirm  such  order  or 
decision,  or  otherwise  dispose  of  the  matter  as  shall  appear  just  and  lawful :  and 
provided  further  that  no  order  or  decision  of  any  chief  shall  be  enforced  against  the 
will  of  the  person  affected  thereby  without  an  order  of  the  Resident  Magistrate  first  had 
and  obtained. 

Other  matters  of  Proeediirc  and  Proeess, 

279.  In  all  other  matters  of  procedure  and  process  in  respect  of  crimes  and  offences 
brought  before  the  Coiurts  of  Resident  Magistrate  for  trial,  until  otherwise  ordered, 
the  powers  of  Resident  Magistrates,  and  the  rules,  orders,  and  regulations  of  Courts  of 
Resident  Magistrate,  respectively,  in  the  teiritories  of  Transkei,  Gcalekaland,  TemT)u- 
land  (including  Emigrant  Tembuland,  otherwise  called  Emigrant  Tambookieland,  and 
Tembuland  Proper),  Bomvanaland  and  Griqualand  East,  shall,  mutatis  mKtandis,  and 
as  far  as  the  circumstancss  of  the  country  wUl  admit,  be  the  same  as  those  from  time  to 
time  in  existence  as  to  the  Resident  Magistrates  and  Courts  of  Resident  Magistrate  in 
the  Colony  of  the  Cape  of  Good  Hope,  under  the  provisions  of  the  Ordinance  No.  40  of 
1828,  and  Act  No.  20  of  1856,  with  amendments  thereof:  Provided  that  in  all  cases 
wherein  by  the  laws  of  the  said  Colony  a  Judge  of  the  Supreme  Court  is  required  or 
empowered  to  do  any  act,  the  Recorder  of  the  Territories  shall  within  the  said  Terri- 
tories be  required  or  empowered  to  do  the  like;  and  whenever  the  said  Supreme  Court 
within  the  said  Colony  is  required  or  empowered  to  do  any  act,  the  High  Court  of  the 
Territories  shall  within  the  said  Territories  be  required  or  empowered  to  do  the  like  ; 
and  all  ResidentMagistrates  within  the  said  Territories  shall  be  bound  to  act  towards 
the  said  High  Coiurt  and  the  said  Recorder  respectively  as  Resident  Magistrates  within 
the  said  Colony  are  boimd  to  act  towards  the  said  Supreme  Court  and  the  Judges 
thereof  respectively. 

Authority  of  Offieern  of  the  Lau\ 

280.  Every  justice  of  the  peace,  field-comet,  police  constable,  or  other  officer  of 
the  law  within  the  Territories  of  the  Transkei,  Gcalekaland,  Tembuland,  Bomvanaland, 
and  Griqualand  East,  is  empowered  to  exercise  all  and  singular  the  powere  and  authori- 
ties by  law  conferred  upon  such  persons  within  the  Colony  of  the  Cape  of  Good  Hope. 

Power  to  make  Eule-s. 

281.  Subject  to  the  provisions  of  this  Code,  the  Governor  of  the  Colony  of  the 
Cape  of  Good  Hope  may  at  any  time  make,  by  Proclamation  published  in  the  Govern- 
nwnt  Gazette,  such  rules  as  shall  be  deemed  expedient  and  proper  with  respect  to  the 
qualifications,  appointment,  form  of  summoning,  challenging,  and  service  of  jurors  or 
assessors;  and  generally  for  the  amendment  and  better  regulation  of  any  matters  relat- 
ing to  the  practice,  procedure,  and  process  in  the  trial  of  crimes  and  offences  in  the 
several  Courts  established  and  pro\'ided  for  by  this  Code. 


ANNEXURG    No.   II. 


REGULATIONS  IN    RESPECT    OF  NATIVE  MARRIAGES,    &c.,  IN  THE 

RECENTLY-ANNEXED  TERRITORIES. 


C/iristian  and  Civil  Marriages  in  the  Territories. 

1. — All  marriages  in  these  Territories  contracted  according  to  the  marriage  laws  of 
the  Cape  Colony,  whether  celebrated  by  a  minister  of  the  christian  reUgion,  or  other 
qualified  marriage  officer,  or  entered  into  before  a  magistrate  or  civil  marriage  officer, 
are  and  shall  be  deemed  to  be  valid  and  binding. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Future, 

2. — ^All  marriages  in  these  Territories  entered  into  between  natives  according  to 
native  customs,  as  defined  in  the  following  regidationp,  are  and  shall  be  deemed  to  be 
valid  and  binding,  and  all  questions  arising  out  of  such  marriages  shall  be  dealt  with 
under  and  by  these  regulations. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Past. 

3. — ^All  native  marriages  entered  into  between  natives  before  promulgation  of  these 
regulations,  and  which  have  taken  place  according  to  native  custom  heretofore  and 
whether  dijffering  or  not  from  these  regulations,  are  and  shall  be  valid  and  binding, 
anything  in  these  regulations  to  the  contrary  notwithstanding;  provided  that  cdl 
questions  hereafter  arising  in  connection  with  such  marriages,  saving  and  except  the 
question  of  validity,  shall  be  dealt  with  in  accordance  with  these  regidations. 

Validity  of  Native  Marriages  contracted  outside  the  Territories, 

4. — All  natives  satisfying  the  conditions  of  these  regulations  as  to  their  marriage 
in  any  place  beyond  the  limits  of  these  Territories,  and  thereafter  being  domiciled  within 
these  Territories,  shall  be  taken  to  have  contracted  a  valid  marriage  within  these 
Territories. 

Essentiak  of  Native  Marriage  according  to  Native  Custom, 

5. — The  essentials  of  a  Marriage  hereafter  entered  into  according  to  Native  Custom 
shall  be : — 

a.  Consent  of  the  persons  to  be  married,  and  if  the  woman  to  be  married  be 
below  the  age  of  21  years,  and  not  previously  married,  then  the  consent 
also  of  her  father  or  guardian. 
h.  The  handing  over  or  giving  away  of  the  woman  to  the  husband  or  his 
representative,  provided  in  such  case  such  woman  shall  not  be  above  the 
age  of  21  years,  and  shall  not  have  been  previously  married. 

Note. — A  marriage  feast,  the  marriage  dance,  the  slaughtering  of  an  ox  or  other 
animal  for  festivities,  or  the  payment  of  ikazi  or  native  dowry,  are  corrobora- 
tive evidence  of  marriage. 

Protection  of  Woman  against  forced  Marriages, 

6. — Whenever  it  shall  have  been  brought  to  the  notice  ^r  knowledge  of  any 
magistrate,  prior  to  any  intended  marriage,  that  the  woman  is  not  a  consenting  party  to 
the  marriage,  and  that  coercion  or  force  is  being  used,  the  magistrate  shall  forthwith 
summarily  enquire  into  the  matter,  and  pronoimce  thereon  according  to  the  evidence, 
and  grant  or  withhold  protection  to  the  woman  accordingly  ;  and  in  no  case  where  the 
consent  of  the  woman  to  the  marriage  has  not  been  given,  shall  registration  of  marriage 
be  made. 

Registration  of  Native  Marriages, 

7. — ^Every  Resident  Magistrate  shall  be  a  Native  Marriage  Officer,  and  a  Registrar 
of  Marriages  ;  and  it  shall  be  the  duty  of  every  husband,  and  he  is  hereby  required,  to 
register  his  native  marriage  to  any  woman  according  to  native  custom  with  the  registrar 
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Authority  exercised  by  C/tiefi  under  Convention. 

278.  When  any  matter  in  dispute  has  been  brought  before  any  chief,  and  when 
such  chief,  in  accordance  with  any  powers  reserved  to  him  by  any  treaty  or  convention 
now  in  existence,  or  that  hereafter  may  be  made,  has  made  any  order  or  decision  on 
such  matter,  it  shall  be  lawful  for  any  person  affected  by  such  order  or  decision  to  bring 
the  matter  before  the  Resident  Magistrate  of  the  district,  whereupon  such  Resident 
Magistrate,  after  full  enquiry,  may  confirm  such  order  or  decision,  or  otherwise  dispose 
of  tne  matter  as  shall  appear  to  be  just  and  lawful :  Provided  that  if  any  person  affected 
by  any  order  or  decision  of  any  such  chief  neglect  or  refuse  to  comply  therewith  or  to  bring 
the  matter  beforfe  the  Resident  Magistrate  within  fourteen  days  of  the  making  of  the 
order  or  decision  by  such  chief,  it  is  lawful  for  the  chief  within  fourteen  days  thereafter 
to  bring  such  neglect  or  refusal  of  such  person  to  the  notice  of  the  Resident  Magistrate, 
whereupon  such  Resident  Magistrate,  after  full  enquiry,  may  confirm  such  order  or 
decision,  or  otherwise  dispose  of  the  matter  as  shall  appear  just  and  lawful :  and 
provided  further  that  no  order  or  decision  of  any  chief  shall  be  enforced  against  the 
will  of  the  person  affected  thereby  without  an  order  of  the  Resident  Magistrate  first  had 
and  obtained. 

Other  matters  of  Procedure  and  Process. 

279.  In  all  other  matters  of  procedure  and  process  in  respect  of  crimes  and  offences 
brought  before  the  Courts  of  Resident  Magistrate  for  trial,  until  otherwise  ordered, 
the  powers  of  Resident  Magistrates,  and  the  niles,  orders,  and  regulations  of  Courts  of 
Resident  Magistrate,  respectively,  in  the  teiritories  of  Transkei,  Gcalekaland,  TemT)u- 
land  (including  Emigrant  Tembuland,  otherwise  called  Emigrant  Tambookieland,  and 
Tembuland  Proper),  Bomvanaland  and  Griqualand  East,  shall,  inntatis  mutandis^  and 
as  far  as  the  circumstancss  of  the  country  will  admit,  be  the  same  as  those  from  time  to 
time  in  existence  as  to  the  Resident  Magistrates  and  Courts  of  Resident  Magistrate  in 
the  Colony  of  the  Cape  of  Good  Hope,  under  the  provisions  of  the  Ordinance  No.  40  of 
1828,  and  Act  No.  20  of  1856,  with  amendments  thereof:  Provided  that  in  all  cases 
wherein  by  the  laws  of  the  said  Colony  a  Judge  of  the  Supreme  Court  is  required  or 
empowered  to  do  any  act,  the  Recorder  of  the  Territories  shall  within  the  said  Terri- 
tories be  required  or  empowered  to  do  the  like ;  and  whenever  the  said  Supreme  Court 
within  the  said  Colony  is  required  or  empowered  to  do  any  act,  the  High  Court  of  the 
Territories  shall  within  the  said  Territories  be  required  or  empowered  to  do  the  like  ; 
and  all  ResidentMagistrates  within  the  said  Territories  shall  be  bound  to  act  towards 
the  said  High  Court  and  the  said  Recorder  respectively  as  Resident  Magistrates  within 
the  said  Colony  are  bound  to  act  towards  the  said  Supreme  Court  and  the  Judges 
thereof  respectively. 

Authority  of  Officers  of  the  Law. 

280.  Every  justice  of  the  peace,  field-comet,  police  constable,  or  other  officer  of 
the  law  within  the  Territories  of  the  Transkei,  Gcalekalaiid,  Tembuland,  Bomvanaland, 
and  Qriqualaiid  East,  is  empowered  to  exercise  all  and  singular  the  powers  and  authori- 
ties by  law  conferred  upon  such  persons  within  the  Colony  of  the  Cape  of  Good  Hope. 

Power  to  make  Ruks. 

281.  Subject  to  the  provisions  of  this  Code,  the  Governor  of  the  Colony  of  the 
Cape  of  Good  Hope  may  at  any  time  make,  by  Proclamation  published  in  the  Govern^ 
ment  Gazette^  such  rules  as  shall  be  deemed  expedient  and  proper  with  respect  to  the 
qualifications,  appointment,  form  of  summoning,  challenging,  and  service  of  jurors  or 
assessors;  and  generally  for  the  amendment  and  better  regulation  of  any  matters  relat- 
ing to  the  practice,  procedure,  and  process  in  the  trial  of  crimes  and  offences  in  the 
several  Courts  established  and  provided  for  by  this  Code. 


ANNEZURE    No.   II. 


REGULATIONS  IN    RESPECT    OF  NATIVE  MARRIAGES,    &c.,  IN  THE 

RECENTLY-ANNEXED  TERRITORIES. 


Christian  and  Civil  Marriages  in  the  Territories, 

1. — All  marriages  in  these  Territories  contracted  according  to  the  marriage  laws  of 
the  Cape  Colony,  whether  celebrated  by  a  minister  of  the  christian  reUgion,  or  other 
qualified  marriage  officer,  or  entered  into  before  a  magistrate  or  civil  marriage  officer, 
are  and  shall  be  deemed  to  be  valid  and  binding. 

Validity  of  Marriages  aeeording  to  Native  Custom  in  the  Future, 

2. — ^All  marriages  in  these  Territories  entered  into  between  natives  according  to 
native  customs,  as  defined  in  the  following  regulationp,  are  and  shall  be  deemed  to  be 
valid  and  binding,  and  all  questions  arising  out  of  such  marriages  shall  be  dealt  with 
under  and  by  these  regulations. 

« 

Validitg  of  Marriages  aeeording  to  Native  Custom  in  the  Past, 

3. — ^All  native  marriages  entered  into  between  natives  before  promidgation  of  these 
regulations,  and  which  have  txiken  place  according  to  native  custom  heretofore  and 
whether  differing  or  not  from  these  regulations,  are  and  shall  be  valid  and  binding, 
anything  in  these  regulations  to  the  contrary  notwithstanding ;  provided  that  all 
questions  hereafter  arising  in  connection  mth  such  marriages,  saving  and  except  the 
question  of  validity,  shall  De  dealt  with  in  accordance  ^^'ith  these  regulations. 

Validity  of  Native  Marriages  contracted  outside  the  Territories, 

4. — All  natives  satisfying  the  conditions  of  these  regulations  as  to  their  marriage 
in  any  place  beyond  the  limits  of  these  Territories,  and  thereafter  being  domiciled  witmn 
these  Territories,  shall  be  taken  to  have  contracted  a  valid  marriage  within  these 
Territories. 

Essentials  of  Native  Marriage  according  to  Native  Custom, 

5. — The  essentials  of  a  Marriage  hereafter  entered  into  according  to  Native  Custom 
shall  be : — 

a.  Consent  of  the  persous  to  be  married,  and  if  the  woman  to  be  married  be 
below  the  age  of  21  years,  and  not  previously  married,  then  the  consent 
also  of  her  father  or  guardian. 
h.  The  handing  over  or  giving  away  of  the  woman  to  the  husband  or  his 
representative,  provided  in  such  case  such  woman  shall  not  be  above  the 
age  of  21  years,  and  shall  not  have  been  previously  married. 

Note. — A  marriage  feast,  the  marriage  dance,  the  slaughtering  of  an  ox  or  other 
animal  for  festivities,  or  the  payment  of  ikazi  or  native  dowry,  are  corrobora- 
tive evidence  of  marriage. 

Protection  of  Wmnan  against  forced  Marriages, 

6. — Whenever  it  shall  have  been  brought  to  the  notice  ^r  knowledge  of  any 
magistrate,  prior  to  any  intended  marriage,  that  the  woman  is  not  a  consenting  party  to 
the  marriage,  and  that  coercion  or  force  is  being  used,  the  magistrate  shall  forthwith 
summarily  enquire  into  the  matter,  and  pronounce  thereon  according  to  the  evidence, 
and  grant  or  withhold  protection  to  the  woman  accordingly  ;  and  in  no  case  where  the 
consent  of  the  woman  to  the  marriage  has  not  been  given,  shall  registration  of  marriage 
be  made. 

Registration  of  Native  Marriages. 

7. — ^Every  Eesident  Magistrate  shall  be  a  Native  Marriage  Officer,  and  a  Registrar 
of  Marriages ;  and  it  shall  be  the  duty  of  every  husband,  and  he  is  hereby  required,  to 
register  his  native  marriage  to  any  woman  according  to  native  custom  with  the  registrar 
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of  the  district  in  which  such  husband  is  domiciled,  which  registration  shall  be  free  of 
charge,  and  shall  be  in  accordance  with  a  form  which  shall  be  supplied  by  Q-overnment : 
Provided  always  that  the  Governor  may  from  time  to  time  appoint  any  other  or  further 
registrar  of  native  marriages  in  any  district  or  any  portion  of  a  district. 

Copy  of  Cet'Cificate  of  registration  to  be  given, 

8. — Either  party  to  a  marriage  by  native  custom  which  is  registered  with  any 
native  marriage  officer,  shall  be  entitled  to  receive  a  copy  of  the  registry  in  accordance 
with  the  form  hereinbefore  provided  for,  and  free  of  charge. 

Fee  for  Non-Eegist ration, 

9. — Whenever  any  dispute  arises  in  respect  of  any  marriage  by  native  custom 
entered  into  six  months  after  the  promulgation  of  these  regulations,  and  it  is  found 
by  the  Court  before  which  such  dispute  shall  be  brought  for  adjudication,  that  such 
marriage  has  not  been  registered  as  by  these  regulations  provided,  a  special  fee  of  ten 
shillings  shall  be  paid  into  Court  by  the  husband  or  his  representative,  before  such 
dispute  be  heard,  and  registry  of  marriage  may  then  be  made  ;  provided,  however,  that 
no  marriage  shall  be  invalidated  by  reason  that  it  has  not  been  registered. 

Ikazi  or  Native  Dowry  and  its  obligations  under  Native  Custom, 

10. — The  ikazi  or  native  dowry  shall  implyj  and  constitute  the  obligation  on  the 
recipient  or  recipients  thereof,  or  any  part  thereof,  or  their  lawful  representatives 
respectively,  to  support  and  maintain  tne  woman  for  whom  such  dowry  {ikazi)  has  been 
paid,  in  the  event  of  her  being  deserted  or  in  any  way  reduced  to  poverty  and  requiring 
such  support. 

11. — ^The  ikazi  or  native  dowry  shall  be  lawfully  claimable,  where  it  is  agreed  to  be 
paid  to  the  father  or  lawf id  guardian  of  the  woman,  provided  that  such  agreement  may  be 
made  before  or  after  marriage,  and  whether  the  the  woman  be  under  or  over  the  age 
of  21  years,  and  whether  she  has  been  previously  married  or  not. 

12. — ^No  claim  for  more  than  the  original  number  or  value  of  the  ikazi  delivered  shall 
be  entertained  by  any  Court,  nor  shall  any  decrease  in  number  or  value  of  such  ikazi 
after  delivery  of  the  same  exonerate  the  recipient  from  any  part  of  his  liability. 

13. — The  ikazi  or  native  dowry  shall  bo  recoverable  by  the  husband  or  his  lawful 
representative  in  full : — 

{a)  When  a  woman  is  divorced  from  her  husband  through  her  wrongful  conduct 

and  has  not  borne  a  child  to  her  husband. 
(b)  When  a  husband  dies  within  one  year  after  his  marriage,  and  the  wife  not 
having  borne  or  not  subsequently  having  given  birth  to  a  child  the  issue  of 
the  marriage,  re-marries  or  neglects  or  remses  to  live  at  her  deceased  husband's 
kraal,  imless  by  the  custom  oi  the  woman's  tribe  this  claim  is  annulled  :  Pro- 
vided always  when  the  husband  is  killed  in  war,  the  ikazi  is  not  recoverable, 
whether  the  woman  has  borne  children  or  not,  or  whether  she  stays  at  the 
late  husband's  kraal  or  not. 
14. — The  ikazi  or  native  dowry  shuU  be  recoverable  by  the  husband  or  his  lawful 
representative  in  such  part  as  in  the  opinion  of  the  Court  is  fair  and  equitable,  in  the 
circumstances : — 

(a)  When  the  woman  dies  within  two  years  after  marriage,  not  having  borne  a 
child  to  her  husband,  imless  by  the  custom  of  the  woman's  tribe  this  claim  is 
annulled. 

(b)  When  the  wife  dies  having  given  birth  to  not  more  than  three  children, 
unless  by  the  custom  of  the  woman's  tribe  this  claim  is  annulled. 

(c)  When  the  wife  is  divorced  owing  to  her  wrongful  conduct  after  having  given 
birth  to  not  more  than  three  children. 

(rf)  When  the  husband  dies  and  the  widow,  having  borne  not  more  than  three 
children  to  the  late  husband,  is  remarried  or  neglects  or  refuses  to  live  at  her 
deceased  husband's  kraal,  unless  by  the  custom  of  the  woman's  tribe  this 
claim  is  annulled. 

Grounds  of  Dissolution  of  Native  Marriage, 

15. — ^The  following  are  the  grounds  on  which  any  native  husband  married  before 
the  passing  of  these  regulations  according  to  Native  Custom  as  then  existing,  or  only 
by  Native  Custom  as  defined  in  these  regulations,  may  obtain  the  dissolution  of  su<^ 
native  marriage : — 

Adultery  of  the  wife  after  marriage. 

Desertion  by  the  wife  without  just  or  sufficient  cause. 

Inability 
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Inability  to  live  happily  together,  of  which  mutual  separation  from  bed  and 

board  for  two  years  shall  be  sufficient  evidence. 
Eefusal  or  inability  of  the  wife  to  render  conjugal  rights  to  her  husband. 
Excessive  abusiveness  or  violence  on  the  part  of  a  wife. 
16. — The  following  are  the  grounds  on  wnich  any  native  wife  married  before  the 
passing  of  these  regulations  accorifing  to  Native  Custom  as  then  existing,  or  married  at 
any  time  by  Native  Custom  as  defined  in  these  regulations,  may  obtain  the  dissolution 
of  such  native  marriage  : — 

Her  husband's  cruelty. 

Her  husband's  desertion  of  her. 

Her  husband's  incestuous  intercourse. 

Her  husband's  adulterous  intercourse  with  a  married  woman,  combined  with 

cruelty. 
Refusal  of  liusband  to  support  and  maintain  his  wife. 
Inability  to  live  happily  together,  of  which  actual  separation  from  bed  and  board 

for  two  years  sh^  be  the  test. 
Refusal  or  inability  to  render  conjugal  rights  to  his  wife. 

Dissolution  ofNatke  Marriage  Contract, 

17. — Either  party  who  has  a  right  to  apply  for  dissolution  of  a  native  marriage  on 
any  of  the  grounds  before  mentioned  may  make  such  application  before  the  Court  of  the 
Resident  Magistrate  of  the  district,  and  such  Resident  Magistrate  shall,  at  the  request 
of  either  party,  be  bound  to  call  in  to  his  assistance  not  more  than  three  native  assessors 
to  aid  him  with  their  opinions,  but  not  to  have  the  determination  of  the  matter  ;  and  if 
the  Resident  Magistrate  shall  upon  inquiry  be  satisfied  of  the  existence  of  good  cause 
for  the  dissolution  of  such  marriage,  he  shall  order  such  dissolution  and  make  an  entry 
thereof  in  a  book,  to  be  called  the  "  Register  of  Dissolutions,"  and  the  marriage  of  the 
parties  from  that  time  shall  be  held  to  be  dissolved. 

18. — It  shall  be  lawful  for  such  court,  when  any  order  for  dissolution  of  marriage 
be  granted,  to  make  any  order  as  to  the  property  of  the  marriage,  and  the  disposition 
thereof,  and  as  to  the  disposal  and  guardianship  of  all  or  any  of  the  children  t&e  issue 
of  the  marriage,  as  to  such  Court  may  appear  just  and  right,  and  in  accordance  with  the 
provisions  of  the  native  law  of  marriage  and  inheritance. 

Rights  of  Children  in  case  of  Informal  Dissolntions, 

19. — In  the  case  of  any  native  marriage  which  may  have  been  dissolved  by  the 
parties  to  such  marriage,  upon  any  of  the  grounds  in  these  regulations  provided,  without 
application  to  a  Court,  such  informal  dissolution  shall  not  affect  the  rights  of  the  children 
oi  such  marriages,  or  of  children  who  may  be  the  issue  of  any  suDsequent  marriage 
entered  into  by  either  of  the  parties  so  dissolving  a  marriage. 

Divorce  or  separation  of  Christian  or  Civil  Marriages,  to  be  dealt  with  by  ordinary  Imc 

of  the  Colony. 

20. — ^All  questions  of  divorce  or  separation  arising  between  pei-sons  who  have  con- 
ttacted  marriage  according  to  the  marriage  laws  of  the  Colony,  whether  celebrated  by  a 
minister  of  the  christian  religion  or  other  qualified  marriage  officer,  or  entered  into 
before  a  Magistrate  or  Civil  Officer,  shall  be  heard  and  decided  before  the  Recorder  or 
Chief  Judicial  Officer  of  the  Territories,  according  to  the  law  in  force  in  the  Cape  Colony. 

Woman  laicfnlly  divorced  may  again  contract  marriage. 

21. — A  woman  who  has  been  married  according  to  native  custom  to  any  man,  on 
such  marriage  being  lawfully  dissolved  (and  not  otherwiSe),  may  lawfully  contract  civil 
or  christian  marriage  with  another  man. 

Production  of  Order  of  Dissolution  of  Marriage. 

22. — Whenever  any  man  who,  before  the  promulgation  of  these  regulations,  has 
been  married  according  to  Native  Custom  as  heretofore  understood,  or  who  has  married 
according  to  Native  Custom  as  herein  set  forth,  appears  before  a  marriage  officer  for  the 
purpose  of  civil  or  christian  marriage  with  another  woman,  such  marriage  officer,  before 
celebrating  the  marriage,  shall  demand  and  require  production  of  the  order  of  the 
Reeident  Magistrate  dissolving  the  previous  marriage,  which  order  shall  then  be  filed  in 
the  office  of  the  said  marriage  officer. 

Licenre  to  contract  Civil  or  Christian  Marriage. 

23. — Any  man  married  according  to  native  custom  to  one  woman  only,  may  at  any 
time  obtain  a  licence  to  contract  dvil  or  christian  mairiage  with  that  woman,  and  upon 

such 

7  a 


MARRIAGE    REGULATIONS,    ETC.,    FOR   THE   NATIVE   TERRITORIES. 

snch  re-marriage  the  general  laws  in  force  in  the  Cape  Colony,  save  and  except  the 
Colonial  law  of  inheritance  in  cases  of  intestacy,  shall  apply  to  such  re-marria^e  and 
the  issue  thereof ;  provided,  however  that  such  Colonial  law  of  inheritance  may,  m  case 
the  parties  to  such  re-marriage  desire  it,  take  effect,  upon  their  recording  such  desire 
before  the  marriage  officer  in  whose  presence  the  re-marriage  takes  place. 

Scdv.rfiou. 

24.  In  all  cases  of  seduction  of  any  unmal'ried  woman  who  has  never  been  pregnant? 
whether  such  woman  be  of  full  age  or  not,  and  whether  pregnancy  results  from  such 
seduction  or  not,  the  father  or  other  guardian  of  such  woman  shall  be  entitled  to  sue 
and  recover  from  the  seducer  such  damages  as  to  the  Court  before  which  such  suit  may 
be  brought,  shall  appear  to  be  just. 

Note.  The  custom  amongst  the  Natives  is  to  make  seduction  of  a  girl  punishable  with  a  fine 
of  from  three  to  five  head  of  cattle,  such  fine  being  increased  if  the  girl  be  the  daughter  of  a  Chief, 
according  to  her  father's  rank,  the  cattle  going  to  the  father  or  guardian. 

Adultery, 

25.  Any  person  commiting  adultery  wdth  any  married  woman  shall  be  liable  to 
pay  to  the  husband  of  such  woman  such  damages  as  to  the  Court  before  which  the  said 
husband  may  sue  shall  appear  to  be  just :  Pro\dded  always  that  when  pregnancy 
results  from  such  adultery  the  damage  shall  be  greater  than  in  cases  of  a  single  act  from 
which  pregimncy  does  not  result. 

Note.  The  usual  fine  according  to  Native  custom  is  from  one  to  two  head  of  cattle  for  a 
single  act  not  resulting  in  pregnancy  and  from  four  to  five  head  in  case  pregnancy  results,  but 
if  uiQ  woman  be  a  Chiefs  daughter  the  fine  is  increased,  the  cattle  going  to  the  husband. 


ANNEZURE    No.  III. 


REGULATIONS    AS    TO    NATIVE    MARRIAGES,    &c.,  IN    RESPECT  OF 
NATIVES  RESIDING  WITHIN  THE  COLONY  PROPER. 


Validity  of  Marriages  according  to  Native  Custom  in  the  Past. 

1. — All  native  marriages  entered  into  between  natives  before  promulgation  of  these 
regulations,  and  which  have  taken  place  according  to  native  custom  heretofore,  whether 
diSering  or  not  from  these  regulations,  are  and  snail  be  valid  and  binding,  anything  in 
these  regulations  to  the  contrary  notwithstanding  ;  provided  that  all  questions  hereafter 
arising  in  connection  with  such  marriages,  saving  and  except  the  question  of  validity, 
shall  be  dealt  with  in  accordance  with  these  regulations. 

Validity  of  Native  Marriages  contracted  outside  the  Colony. 

2. — ^All  natives  satisfying  the  conditions  of  these  regulations  as  to  their  marriage, 
in  any  place  beyond  the  limits  of  the  Colony,  and  therecrfter  being  domiciled  within  tne 
Colony,  shall  be  taken  to  have  contracted  a  valid  marriage. 

Validity  of  Marriages  according  to  Native  Custom  in  the  Future, 

3. — ^All  marriages  entered  into  between  natives  according  to  native  custom,  as 
defined  in  these  regulations,  shall,  until  otherwise  declared  and  ordered,  (as  hereinafter 
mentioned  in  the  succeeding  regulation),  be  deemed  to  be  valid  and  binding,  and  all 
questions  arising  out  of  such  marriages  shall  be  dealt  with  xmder  and  by  these  regula- 
tions. 

4. — On  and  after  a  date  to  be  fixed  at  such  time  as  to  the  Governor  shall  appear 
suitable,  there  shall  be  recognition  of  one  marriage  only,  being  that  of  the  first  wife, 
married  according  to  native  custom  ;  provided  (1)  that  such  date  shall  not  be  less  than 
five  years  from  the  promulgation  of  these  regulations ;  provided  (2)  that  the  rights 
of  any  children  bom  of  other  unions  within  the  same  household  or  family — whether 
bom  prior  to,  or  subsequent  to  such  marriage — shall  not  be  affected  in  regard  to  any 
inheritance  or  disposition  of  property  apportioned  to  them  during  the  lifetime  of  their 
parents ;  and  provided  (3)  that  from  the  date  to  be  fixed  as  aforementioned  it  shall 
not  be  competent  for  any  Court  to  hear  or  entertain  any  claim  with  respect  to  ikazi  or 
native  dowry,  or  any  suit  arising  therefrom,  in  regard  to  anv  marriage  according  to 
native  custom,  other  than  that  of  the  marriage  of  the  first  wife  recognised  as  aforesaid. 

Essentials  of  Native  Marriage  according  to  Native  Custom. 

5. — The  essentials  of  a  Marriage  hereafter  entered  into  accor^g  to  Native  Custom 
shall  be : — 

a.  Consent  of  the  persons  to  be  married,  and  if  the  woman  to  be  married 
be  below  the  age  of  21  years,  and  not  previously  married,  then  the 
consent  also  of  her  father  or  guardian. 

h.  The  handing  over  or  giving  away  of  the  woman  to  the  husband  or  his 
representative,  provided  in  such  case  such  woman  shall  not  be  above  the 
age  of  21  years,  and  shall  not  have  been  previously  married. 

Note. — A  marriage  feast,  the  marriage  dance,  the  slaughtering  of  an  ox  or  other 
animal  for  festi^ities,  or  the  payment  of  ikazi  or  native  dowry,  are  corroborative 
evidence  of  marriage. 

Protection  of  Women  against  forced  Marriages, 

6. — Whenever  it  shall  have  been  brought  to  the  notice  or  knowledge  of  any 
magistrate,  prior  to  any  intended  marriage,  that  the  woman  is  not  a  consenting  party 
to  the  marriage,  and  that  coercion  or  force  is  being  used,  the  magistrate  shall  forthwith 

summaadly 
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simimarily  enquire  into  the  matter,  and  pronounce  thereon  according  to  the  evidence, 
and  grant  or  withhold  protection  to  the  woman  accordingly  ;  and  in  no  case  where  the 
consent  of  the  woman  to  the  marriage  has  not  been  given,  shall  registration  of 
marriage  be  made. 

Registration  of  Native  Marriuges. 

7. — ^Every  Resident  Magistrate  shall  be  a  Native  Marriage  Officer,  and  a  Registrar 
of  Marriages ;  and  it  shall  be  the  duty  of  every  husband,  and  he  is  hereby  required,  to 
register  his  native  marriage  to  any  woman  according  to  native  custom  with  the  registrar 
of  the  district  in  which  such  husband  is  domiciled,  which  registration  shall  be  free  of 
charge,  and  shall  be  in  aiscordance  with  a  form  which  shall  be  supplied  by  Government : 
Provided  always  that  the  Governor  may  from  time  to  time  appoint  any  other  or  further 
registrar  of  native  marriages  in  any  district  or  any  portion  of  a  district. 

Copi/  of  Certijicate  of  Regidration  to  he  given. 

8. — Either  party  to  a  marriage  by  native  custom  which  is  registered  with  any 
native  marriage  officer,  shall  be  entitled  to  receive  a  copy  of  the  registry  in  accordance 
with  the  form  hereinbefore  provided  for,  and  free  of  charge. 

Fee  for  Non-Registration. 

9. — Whenever  any  dispute  arises  in  respect  of  any  marriage  by  native  custom 
entered  into  six  months  after  the  promulMtion  of  these  regulations,  and  it  is  foimd  by 
the  Court  before  which  such  dispute  shall  be  brought  for  adjudication,  that  such  marriage 
has  not  been  registered  as  by  these  regulations  provided,  a  special  fee  of  ten  shillings 
shall  be  paid  into  Court  by  the  husband  or  his  representative,  before  such  dispute  be 
heard,  and  registry  of  marriage  may  then  be  made ;  provided,  however,  that  no 
marriage  shall  be  invalidated  by  reason  that  it  has  not  been  registered. 

Disputes  brought  before  Colonial  Courts. 

10. — The  ikazi  or  native  dowry  shall  imply  and  constitute  the  obligation  on  the 
recipient  or  recipients  thereof,  or  any  part  thereof,  or  their  lawful  representatives 
respectively,  to  support  and  maintain  the  woman  for  whom  such  dowry  {ikazi)  has  been 
paid,  in  the  event  of  her  being  deserted  or  in  any  way  reduced  to  poverty  and  requiring 
such  support. 

11. — The  right  to  claim  restoration  of  ikazi  shall  in  no  case  be  transferable  by  or 
heritable  from  the  husband. 

12. — If  a  native  woman  married  according  to  native  custom  volimtarily,  and 
without  misconduct  amounting  to  good  and  sufficient  cause  on  the  part  of  the  husband 
amder  such  union,  leaves  and  refuses  to  return  to  him,  such  husband  shall  be  entitled  to 
demand  and  have  the  restoration  of  the  dowry  {ikazi)  which  he  shall  have  delivered  in 
connection  with  such  union. 

]  3. — The  claim  for  restoration  of  ikazi  shall  not  be  held  to  include  the  increase 
thereof;  and  in  case  it  is  not  possible  to  deliver  the  identical  ikazi  originally  given, 
then  an  equivalent  shall  be  given. 

14. — ^No  court  shall  mate  any  order  for  the  restitution  of  conjugal  rights  in  any 
case  of  any  polygamous  union  contracted  according  to  native  custom. 

15. — in  every  case  arising  out  of  any  marriage  according  to  native  custom,  any 
Court  of  Resident  Magistrate  may,  on  sufficient  cause  being  shewn,  order  the  cancella- 
tion of  the  contract  of  marriage  and  the  restitution  of  the  dowry  or  ikazi,  and  make  an 
order  providing  for  the  guardianship  or  maintenance  of  any  children,  the  issue  of  such 
union,  in  accordance  with  these  regulations. 

16. — When  a  native  woman  being  one  of  the  parties  to  a  union  commonly  known 
as  a  native  marriage  shall  abscond  from  her  husband,  then  the  children  (if  any)  being 
issue  of  such  union  shall,  in  the  case  of  children  not  being  five  years  of  age,  be  subject 
to  the  custody  and  control  of  their  mother,  and  those  being  more  than  five' years  of  age 
shall  be  subject  to  the  custody  and  control  of  their  father,  except  it  be  proved  to  the 
satisfaction  of  the  Court  that  such  father  or  mother  is  unfit  to  retain  the  custody  and 
control  of  such  children,  in  which  case  such  Court  may  appoint  some  fit  and  proper 
person  as  guardian,  and  may  make  such  order  with  regard  to  maintenance  of  the 
children  as  to  such  Court  may  seem  fit. 

17. — ^Any  competent  Court  of  Justice  shall  have  jurisdiction  to  give  effect  to  and 
enforce  the  rights  in  the  last  preceding  regulation  mentioned. 

18. — ^The  respective  Courts  of  the  Resident  Magistrate  of  the  Colony  shall  have 

jurisdiction 
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juriBdiotion  to  adjudicate  upon  oases  arising  from  any  of  the  foregoing  regulations, 
anything  in  Section  8  of  Act  20,  1856,  to  the  contrary  notwithstanding. 

19. — As  often  as  any  native  woman  shall  complain  against  any  person  in  respect  of 
any  claim  for  the  custody  or  control  of  any  child,  the  process  of  the  Court  for  compelling 
the  attendance  of  the  paity  accused  and  of  all  necessary  witnesses,  shall  be  issued  at 
the  public  charge,  provided  the  Resident  Magistrate  shall  certify  that  such  payment  is 
necessary  in  the  circumstances. 

20. — In  any  such  proceedings  as  in  the  last  preceding  regulation  mentioned,  such 
woman  shall  be  considered  to  be  entitled  to  sue  and  appear  in  Court  without  being 
assisted  by  any  husband,  guardian,  or  curator. 

Grounds  of  Dissolution  of  Native  Marriage. 

21.-^The  following  are  the  grounds  on  which  any  native  husband  married  before 
the  passing  of  these  regulations  according  to  Native  Custom  as  then  existing,  or  only  • 
by  Native  Custom  as*  defined  in  these  regulations,  may  obtain  the  dissolution  of  such 
native  marriage : — 

Adidtery  of  the  wife  after  marriage. 

Desertion  by  the  wife  without  just  or  sufficient  cause. 

InabiUty  to  live  happily  together,  of  which  mutual  separation  from  bed  and 

board  for  two  years  shall  be  sufficient  evidence. 
Refusal  or  inability  of  the  wife  to  render  conjugal  rights  to  her  husband. 
Excessive  abusiveness  or  violence  on  the  part  of  a  wife. 
22.  The  following  are  the  grounds  on  which  any  native  wife  married  before  the 
passing  of  these  regulations  according  to  Native  Custom  as  then  ^jfisting,  or  married  at 
any  time  by  Native  Custom  as  defined  in  these  regulations,  may  obtain  the  dissolution 
of  such  native  marriage  : — 

Her  husband's  cruelty. 

Her  husband's  desertion  of  her. 

Her  husband's  incestuous  intercourse. 

Her  husband's  adulterous  intercourse  with  a  married  woman,  combined  with 

cruelty. 
Refusal  of  husband  to  support  and  maintain  his  wife. 
Inability  to  live  happily  together,  of  which  actual  separation  from  bed  and 

board  for  two  years  shall  be  the  test. 
Refusal  or  inability  to  render  conjugal  rights  to  his  wife. 

Dissolution  of  Native  Marriage  Contraet, 

23. — Either  party  who  has  a  right  to  apply  for  dissolution  of  a  native  marriage  on 
any  of  the  grounds  before  mentioned  may  make  such  application  before  the  Court  of 
the  Resident  Magistrate  of  the  district,  and  such  Resident  Magistrate  shall,  at  the 
request  of  either  pai-ty,  be  bound  to  call  into  his  assistance  not  more  than  three  native 
assessors  to  aid  him  with  their  opinions,  but  not  to  have  the  determination  of  the 
matter ;  and  if  the  Resident  Magistrate  shall  upon  inquiry  be  satisfied  of  the  existence 
of  good  cause  for  the  dissolution  of  such  marriage,  he  shall  order  such  dissolution  and 
make  an  entry  thereof  in  a  book,  to  be  called  the  "  Register  of  Dissolutions,"  and  the 
marriage  of  the  parties  from  that  time  shall  be  held  to  be  dissolved. 

24. — It  shall  be  lawful  for  such  Court,  when  any  order  for  dissolution  of  marriage 

is  granted,  to  make  any  order  as  to  the  property  of  the  marriage,  and  the  disposition 

thereof,  and  as  to  the  disposal  and  guardianship  of  all  or  any  oi  the  children  the  issue 

.  of  the  marriage,  as  to  such  Court  may  appear  just  and  right,  and  in  accordance  with 

the  provisions  of  the  native  law  of  marriage  and  inheritance. 

Bights  of  Children  in  case  of  Informal  Dissolutions, 

25. — ^In  the  case  of  any  native  marriage  which  may  have  been  dissolved  by  the 
parties  to  such  marriage,  upon  any  of  the  grounds  in  these  regulations  provided,  without 
application-  to  a  Court,  such  informal  dissolution  shall  not  affect  tne  rights  of  the 
children  of  such  marriages,  or  of  children  who  may  be  the  issue  of  any  subsequent 
marriage  entered  into  by  either  of  the  parties  so  dissolving  a  majriage. 

Diporce  or  separation  of  Christian  or  Civil  MarriageSy  to  he  dealt  with  by  ordinary  law  of 

the  Colony, 

26. — ^All  questions  of  divorce  or  separation  arising  between  persons  who  have  con- 
tracted marriage  according  to  the  marriage  laws  cf  the  Colony,  whether  celebrated  by 
a  minister  of  the  Christian  religion  or  other  qualified  marriage  officer,  or  entered  into 

before 
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before  a  Magistrate  or  Civil  Officer,  shall  be  heard  and  decided  according  to  the  ordinary 
law  then  in  force  in  the  Cape  Colony. 

Woman  lawfully  divorced  may  again  contract  marriage. 

27. — ^A  woman  who  has  been  married  according  to  native  custom  to  any  man,  on 
such  marriage  being  lawfully  dissolved  (and  not  otherwise),  may  lawfully  contract  diwil 
or  christian  marriage  with  another  man. 

Production  of  Order  of  Dissolution  of  Marriage. 

«  * 

28. — Whenever  any  man  who,  before  the  promulgation  of  these  regulations,  has 

been  married  according  to  Native  Custom  as  heretofore  understood,  or  who  has  married 
according  to  Native  Custom  as  herein  set  forth,  appears  before  a  marriage  officer  for  the 
purpose  of  civil  or  christian  marriage  with  another  woman,  such  marriage  officer,  before 
celebrating  the  marriage,  shall  demand  and  reqjuire  production  of  the  order  of  the 
Resident  Magistrate  dissolving  the  previous  marriage,  which  order  shall  then  be  filed  in 
the  office  of  the  said  marriage  officer. 

Licence  to  contract  Civil  or  Christian  marriage, 

29. — Any  man  married  according  to  native  custom  to  one  woman  only,  may  at  any 
time  obtain  a  licence  to  contract  civil  or  christian  marriage  with  that  woman,  and  upon 
such  re-marriage  the  general  laws  in  force  in  the  Cape  Colony,  save  and  except  the 
Colonial  law  oi  inheritance  in  cases  of  intestacy,  shall  apply  to  such  re-marriage  and 
the  issue  thereof  ;  provided,  however,  that  such  Colonial  law  of  inheritance  may,  in 
case  the  parties  to  such  re-marriaee  desire  it,  take  effect,  upon  their  recording  such 
desire  beiore  the  marriage  officer  m  whose  presence  the  re-marriage  takes  place. 

Seduction, 

» 

30. — In  all  cases  of  seduction  of  an  unmarried  woman  who  has  never  been  pregnant, 
whether  such  woman  be  of  full  age  or  not,  and  whether  pregnancy  results  from  such 
seduction  or  not,  the  father  or  other  guardian  of  such  woman  shall  be  entitled  to  sue 
and  recover  from  the  seducer  such  damages  as  to  the  Court  before  which  such  suit  may 
be  brought,  shall  appear  to  be  just. 

Note.  The  custom  among  the  Natives  is  to  make  seduction  of  a  girl  punishable  with  a  fine  of 
from  three  to  five  head  of  cattle,  such  fine  being  increased  if  the  girl  be  the  daughter  of  a  Chief 
according  to  her  father's  rank,  the  cattle  going  to  the  father  or  guardian. 

Adultery. 

31. — Any  person  committing  adultery  with  any  married  woman  shall  be  liable  to 
pay  to  the  husband  of  such  woman  such  damages  6ts  to  the  Court  before  which  the  said 
husband  may  sue  shall  appear  be  just :  Provided  always  that  when  pregnancy  results 
from  such  adultery  the  damages  shall  be  greater  than  in  cases  of  a  single  act  from 
which  pregnancy  does  not  result. 

Note.  The  usual  fine  according  to  Native  custom  is  from  one  to  two  head  of  cattle  for  a  single 
act  not  resulting  in  pregnancy,  and  from  four  to  five  head  in  case  pregnancy  results,  but  if  the 
woman  be  a  Chief's  daughter  the  fine  is  increased,  the  cattle  going  to  the  husband. 


ANNEXURE    No.  IV. 


DEAFT  ACT  FOR  THE  DEFINITION  OF  EXISTING  NATIVE  CUSTOMS 
AND  USAGES  RELATING  TO  INHERITANCE,  AND  THE  LAYING 
DOWN  RULES  AS  TO  TESTAMEl^  T AR Y  DISPOSITION,  AND  FOR 
GUARDIANSHIP  OF  INCAPABLE  PERSONS  AND  THE  CARE  AND 
CUSTODY  OF  THEIR  PROPERTY. 

Whereas  it  is  desirable,  as  provided  for  by  "  The  Native  Succession  Act,  1864,'* 
that  the  Native  Customs  and  usages  relatinc^  to  inheritance  be  defined,  and  that  rules 
and  regulations  be  laid  down  as  to  the  administration  and  distribution  of  the  property 
of  members  of  aboriginal  native  tribes,  and  the  course  of  precedence  to  be  observed  in 
such  administration  and  distribution,  and  as  to  the  guardianship  of  incapable  persons, 
and  the  care  and  custody  of  their  property :  Be  it  enacted  by  the  Governor  of  the 
Colony  of  the  Cape  of  &ood  Hope,  acting  by  and  with  the  advice  and  consent  of  the 
Legislative  CounoH  and  the  House  of  Assembly  thereof,  as  follows : — 

Native  Late  of  Inheritance^  according  to  Native  Law,  hereby  retained, 

I.  Property  acquired  or  earned  by  any  immarried  woman,  married  according  to 
native  custom  and  during  the  continuance  of  such  marriage,  shall  belong  to  her 
husband ;  provided  always  that  whenever  it  shall  be  proved  to  any  Court  that  property 
acquired  or  earned  by  any  such  woman  is  being  wasted  by  her  husband,  or  that  proper 
maintenance  and  support  is  denied  to  her  by  nim,  the  Court  may  make  such  onier  as 
to  the  use,  enjoyment,  or  disposition  of  such  property  as  such  Court  may  think  fit  for 
her  benefit. 

n.  Property  acquired  in  any  manner  by  any  married  woman,  not  under  fi^ardian- 
ship,  shall  be  her  own  property  and  under  her  sole  control,  and  such  woman  aaall  have 
the  power  of  testamentary  disposition  of  such  property;  provided  always  that  in  case 
of  her  death  without  such  testamentary  disposition,  her  child  or  children,  being  alive, 
and  in  default  of  such  child  or  children,  her  father  shall  be  her  heir,  and  in  case  of  his 
death  his  heir  shall  be  heir  to  such  property. 

m.  Property  acquired  or  earned  by  any  unmarried  woman  imder  guardianship 
shall  belong  to  her  guardian,  but  such  woman  shall  be  entitled  to  use,  occupy,  and  enjoy 
the  same  for  her  life  and  to  dispose  thereof  in  any  manner  other  than  by  testamentary 
disposition  or  disposition  of  any  sort  in  anticipation  of  death, 

rV.  The  property  of  every  male  member  of  an  Aboriginal  Native  tribe  which  shall 
have  been  apportioned  by  him  in  his  lifetime  to  any  of  his  houses  (indhlu)  or  sons  shall 
upon  his  decease  devolve  or  be  distributed  according  to  such  apportionment. 

V.  The  imapportioned  property  of  every  such  member  as  aforesaid  shall  upon  his 
decease  devolve  upon  and  be  claimable,  according  to  the  rule  of  primogeniture,  by  the 
persons,  being  male  issue,  in  the  following  table  set  forth,  that  is  to  say : — 

a.  His  eldest  son  or  his  eldest  son's  heir,  being  male  issue. 

6.  If  the  eldest  son  have  previously  died  without  leaving  an  heir,  the  next  son  or  his  heir, 

and  so  on  through  the  sons  and  their  heirs  respectively,  and  through  the  several  houses, 

in  the  order  provided  by  sections/,  flr,  and  h. 
c.  If  no  son  or  heir  of  any  son  be  living,  then  the  father, 
rf.  If  no  father,  then  the  eldest  brother  of  such  member  of  the  same  house  or  his  heir,  and  so 

through  the  brothers  of  that  house  and  their  heirs  respectively. 
/.  If  no  brother  or  heir  of  any  brother  of  the  same  house  be  living,  the  eldest  brother  of 

the  allied  house  of  higher  rank  or  next  rank  as  the  case  may  be  or  his  heir,  and  so  on 

through  the  brothers  of  such  allied  house  and  their  heirs  respectively. 
g.  If  no  brother  or  heir  of  any  brother  of  such  allied  house  as  aforesaid  be  living  the  eldest 

brother  or  his  hoir  of  the  left  hand  house  {indhlu  yasekohlo)  in  case  such  member  be  of 

the  principal  house  {indhlu  enkulu)  or,  in  case  he  be  not  of  the  principal  house,  the 

eldest  brother  or  his  heir  of  the  house  of  higher  or  next  rank  as  the  case  may  be,  and 

so  on  through  the  brothers  or  their  heirs  respectively  of  the  left  hand  house  or  of  the 

house  of  higher  rank  as  the  case  may  be. 
h.  If  no  brother  or  heir  of  any  brother  of  any  house,  the  eldest  brother  of  the  father  of 

such  member  or  his  heir,  and  so  on  through  the  brothers  of  his  father  and  their  heirs 

respectively. 
1.  Failing  brothers  or  their  heir,  then  to  the  grandfather,  or  his  descendants, 
y.  If  there  be  no  male  heir  of  such  member,  the  Crown,  which  may  dispose  of  such  property 

amongst  the  female  members  of  the  deceased,  if  any,  in  such  manner  as  the  Governor 

may  aeem  fit. 

VI.  Property 
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VI.  Property  apportioned  as  in  the  second  clause  mentioned  to  any  house  shall  be 
inherited  or  succeeded  to  by  the  eldest  son  of  that  house,  or  if  he  be  dead  by  his  heir,  in 
manner  provided  by  the  rules  relating  to  unapportioned  property. 

Vli.  The  word  "property"  shall  include  immovable  property,  money  and  movable 
property  of  ever  description. 

VIII.  The  words  "immarried  woman"  shall  include  widows  and  women  divorced 
from  their  husbands. 

IX.  With  natives  other  than  chiefs,  the  wife  first  married,  and  not  then  a  widow 
or  divorced  woman,  is  presumably  the  ffreat  wife,  and  those  subsequently  married  rank 
partly  according  to  the  side  of  the  kraal  to  which  they  belong,  and  partly  according  to 
the  dates  of  their  respective  marriages,  save  so  far  as  the  head  of  the  krsud  shall  otner- 
wise  direct. 

X.  A  chief's  great  wife  or  tribal  wife  is  one  for  whom  tribal  cattle  have  been 
given,  or  who  has  been  so  elected  by  the  chief,  or  by  him  and  the  tribe.  For  a  woman 
to  be. so  elected  she  has  generally  to  be  the  daughter  or  the  descendant  or  sister  of  a 
6hief  of  equal  rank  with  her  husband. 

XI.  The  wife  secondly  married  is  presumably  the  first  wife  of  the  right-hand 
side,  and  the  wife  thirdly  married  is  in  like  manner  the  first  on  the  left-hand  side. 
Generally  the  head  of  a  kraal  declares  his  will  on  these  points  at  the  time  of  marriage. 

XII.  The  head  of  a  kraal  may  transfer  a  child  of  his  from  the  next  lower  house 
which  has  a  child  to  an  upper  house  of  the  kraal  when  the  heirs  (male)  of  such  upper 
house  have  failed,  so  as  that  the  child  transferred  shall  be  deemed  a  child  of  such  upper 
house. 

XIII.  The  heir  to  the  house  of  the  great  wife  on  the  death  of  her  husband  assumes 
the  position  of  such  husband  as  to  all  house  or  kraal  property,  subject  to  the  regulations 
relatingto  the  apportionment  of  property. 

XTV.  The  guardian  of  the  children  of  any  house  is  bound  to  provide,  out  of  the 
property  of  the  house,  for  their  maintainance,  and  is  liable  to  accoimt  to  those  of  them 
interested  for  tho  management  of  their  property. 

XV.  The  Magistrate  may  interfere  to  prevent  dissipation  by  the  head  of  the 
kraal  or  family  of  the  property  of  any  house  or  of  the  kraal. 

Disin/i^ntance  of  Heir, 

XVI.  In  case  any  owner  of  property  shall  desire  to  disinherit  his  heir,  either 
wholly  or  in  part,  for  gross  misconduct  or  incapacity  to  deal  with  or  manage  the  herit- 
able property,  or  through  insanity  or  idiotcy,  it  shall  and  may  be  lawful  for  the 
Resident  Magistrate  of  the  district  en  application  of  such  owner  of  property  to  summon 
before  him  the  heir  so  proposed  to  be  disinherited,  and  [in  the  presence  of  such  heir 
or  in  his  absence,  in  case  he  should  neglect  or  refuse  to  appear  at  the  time  and  place 
mentioned  in  the  summons,  to  enquire  into  all  the  circimistances  and  to  make  such  order 
in  the  premises  as  may  seem  meet,  and  record  of  such  proceedings  shall  be  kept  by  the 
Magistrate. 

Curatorahip  in  case  of  Insanity  or  Idiotcy. 

XVII.  If  any  member  of  an  Aboriginal  Native  tribe  who  shall  have  inherited  or 
acquired  any  property  shall  be  alleged  to  be  incapable  of  managing  his  person  or  his 
property  through  insanity  or  idiotcy  it  shall  and  may  be  lawful  for  the  Resident 
Magistrate  of  .the  district  to  make  smch  enquiry  into  the  circumstances  as  he  may  deem 
necessary,  and  if  he  be  satisfied  that  such  person  is  incapable  as  aforesaid  to  make  such 
order  as  he  may  think  fit  as  to  the  case  and  custody  of  such  insane  or  idiotic  person  and 
the  management  and  administration  of  his  property  during  his  incapacity  as  aforesaid, 
and  record  of  such  proceedings  shall  be  kept  by  the  Magistrate. 

Minority  and  Guardianship  and  Curatorship  of  Incajyable  Persofis, 

XVIII.  In  case  any  heir  be  a  minoT  {lunntwana)  the  guardian  of  his  person  aiid  of 
his  property  shall  be : — 

a.  His  grandfather. 

b.  If  his  grandfather  be  not  living,  such  minor's  next  living  uncle  of  the  principal  house,  if 

of  age,  in  case  the  predecessor  of  the  heir  be  of  the  principal  or  allied  house, 
or  in  case  such  predecessor  be  not  of  the  principal  or  allied  house,  the  minor's  next 
living  uncle  of  the  house  of  higher  or  next  rank  as  the  case  may  be.  If  the  next 
living  uncle  be  not  of  age,  the  next  living  uncle  who  is  of  age. 
r.  If  the  next  uncle  be  not  alive,  the  heir  of  such  uncle,  if  of  age,  or  if  not  of  age,  the  next 
major  male  relative  according  to  the  rules  of  the  law  of  inheritance. 

XIX.  In  all  cases  the  Resident  Magistrate  of  the  district  shall  have  power,  on 
sufficient  cause  beinff  she^vn,  to  appoint  or  remove  any  person  to  or  from  the  guardianship 
of  any  minor  notwithstanding  the  provisions  above  contained,  and  each  Resident  Magistrate 

shall* 
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shall  also  have  power  to  remove  any  person  from  the  curatorship  of  the  person  or  property 
of  any  insane  or  idiotic  person,  and,  in  ease  of  removal,  the  said  Resident  Magistrate  shall 
thereupon  appoint  any  other  person  whom  he  may  think  fit  to  discharge  the  duties  of 
such  guardianship  or  curatorship,  and  the  record  of  puch  proceedings,  shewing  the 
grounds  at  removal,  shall  be  kept  by  the  Magistrate. 

XX.  The  Resident  Magistrate  of  the  district  shall  have  power  to  call  upon  any 
guardian  or  curator  as  aforesaid  from  time  to  time  to  furnish  to  him  an  accoxmt,  or  to 
make  to  him  a  verbal  statement,  as  the.said  Resident  Magistrate  may  direct,  shewing  the 
nature  and  amount  of  the  estate  under  his  charge  and  the  management  and  administration 
thereof,  and  any  guardian  or  curator  neglecting  or  refusing  so  to  do  shall  be  liable  to  a 
fine  not  exceeding  ten  poimds  for  each  offence. 

XXI.  A  "minor'  is  defined  to  be  a  person  under  the  age  of  21  years. 

Patcer  of  Testamentary  Disposition,   Wilis ,  8fc. 

XX  n.  Every  native  of  not  less  than  21  years  of  age  who  shall  declare  to  the 
Resident  Magistrate  of  the  district  his  intention  to  dispose  of  his  property  or  any  part 
thereof  by  will,  and  who  shall  cause  an  entry  of  such  intention  to  be  made  in  a  book 
to  be  kept  for  that  purpose  by  such  Resident  if agistrate,  shall  be  entitled  to  dispose  of 
any  movable  or  immovable  property  of  which  he  shall  be  the  owner  by  will,  codicil,  or 
other  testamentary  disposition. 

XXIII.  Sucn  will,  codicil,  or  other  testamentary  disposition,  as  in  the  last  section 
mentioned,  may  be  made  in  either  mannei  following  : — 

a.  By  any  writing  read  over  and  explained  to  the  testator  and  signed  by  him  with  his  name 
or  with  his  mark,  or  signed  by  some  person  in  his  presence  and  by  his  direction,  which 
signature  shall  in  every  case  be  witnessed  by  two  persons  of  not  le^  than  the  age  of 
21  years,  not  being  interested  in  the  will,  who  in  the  presence  of  the  testator  and  of 
eadb  other  shall  affix  their  signatures  as  near  as  conveniently  may  be  to  the  signature 
of  or  on  behalf  of  the  testator,  but  no  form  of  attestation  shall  be  necessary. 

h.  Orally  before  the  Resident  Magistrate  of  the  district,  or  any  officer  appointed  to  be 
Natives'  Wills  Officer  for  the  district,  who  shall  first  make  or  cause  to  be  made  an  entry 
of  the  testamentary  wishes  and  disposition  of  the  testator  in  a  book  to  be  kept  for  that 
purpose ;  secondly,  read  over  and  explain  or  cause  to  be  read  over  and  explained  such 
entry  to  the  testator  in  the  presence  of  a  witness  of  the  age  of  not  less  than  21  years,  not 
being  interested  in  the  will,  who  shall  affix  his  signature  to  such  entry  as  witness,  and 
thircDy,  record  or  cause  to  be  recorded  in  writing  upon  or  with  such  entry  a  certificate 
in  the  following  form : — 

I  CERTTFY  that  i  have  on  this  day  explained  or  cause  to  be  explained  in  my 
presence  and  in  the  presence  of  this 

will  [or  codicil  as  the  case  may  be]  to  the  said  testator 

and  that  he,  the  said  ,  appeared  to  be  fully  capable 

of  understanding  and  to  understand,  and  to  intend  the  provisions  of  the  saia  wul  [or 
codicil  as  the  case  may  be]. 

GKven  under  my  hand  this  day  of 

Signed 

Resident  Magistrate  of  the  district  of 

[or  Xatives'  Wills  Officer  as  the  case  may  be.J 

XXrV.  Every  Resident  Magistrate  or  Natives'  Wills  OflBcer  as  aforesaid  shall 
cancel  the  entry  made  as  aforesaid  or  any  part  of  it  and  thereby  revoke  the  dispositions 
made  therein  or  any  of  them  upon  the  request  of  any  testator,  signified  in  the  presence 
of  two  witnesses. 

Executon  Testatnentary  and  their  duties, 

XXV.  In  case  no  exacutor  shall  be  appointed  or  nominated  by  any  testator  by  his 
■will,  the  Resident  Magistrate  of  the  district  as  aforesaid  shall  appoint  some  person  to  be 
executor  dative,  with  power  to  administer  the  testamentary  estate,  and  may  remove 
from  his  office  for  misconduct  or  default  any  executor  or  executor  dative  and  appoint 
some  other  person  in  his  stead. 

XXVI.  Every  Resident  Magistrate  as  aforesaid  shall  have  power  to  call  upon 
executors,  and  executors  dative,  and  administrators  of  intestate  estates  within  his  dis- 
trict to  furnish  to  him  within  such  time  as  he  may  fix  such  account  or  accounts  of  the 
administration  of  the  estate  as  he  may  deem  proper. 

Natives  claiming  to  come  under  Colonial  Laic  of  Succession, 

XXVII.  The  property  of  natives  dying  intestate  who  shall  have  declared  to  the 
ItesLdent  Magistrate  of  the  district  their  desire  to  avail  themselves  of  the  Colonial  law 
relating  to  the  succession,  and  caused  an  entry  of  such  desire  to  be  made  in  a  book  to 
be  kept  for  that  purpose  by  such  Resident  Magistrate,  shall  be  subject  to  the  law  of  the 

Colony 

8  A 
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Colony  of  the  Cape  of  Good  Hope  relating  to  intestacy  and  the  succession  to  intestate 
estates,  and  the  Besident  Magistrate  of  the  district  wherein  such  intestate  person  shall 
die,  or  wherein  any  of  his  property  may  be,  shall  appoint  some  person  to  administer 
such  intestate  estate. 

Appeal  from  Resident  Magistrate, 

XXVIII.  Every  decision  of  a  Resident  Magistrate  amder  this  Act  shall  be  the 
subject  of  appeal  in  the  same  manner  as  any  decision  of  sUch  Magistrate  in  a  civil  suit 
or  action. 

Act  to  apply  to  the  Territories, 

XXIX.  This  Act  shall  apply  to  the  Territories  of  Transkei,  Gcalekaland,  Tembu- 
land,  including  Emigrant  Tembuland,  and  Bomvanaland,  and  Ghriqualand  East. 


ANNEXURE    No.    V. 


MINOEITY  KEPORT  BY  JONATHAN  AYLIFF,  Esq.,  M.L.A. 


Ghraham's  Town,  29th  December,  1882. 

To  His  Excellency  Sir  Hercules  Q.  R.  Robinsox,  G.C.M.G.,  Governor 
and  Commander-in-Chief  of  the  Colony  of  the  Cape  of  Good  Hope, 
Her  Majesty's  High  Commissioner,  &c.,  &c.. 

May  it  please  Your  Excellency,—: 

1.  It  is  with  some  regret  that  I  find  myself  in  a  position  of  isolation  with 
reference  to  the  duty  of  making  a  Report  on  the  subjects  which  have  been  committed 
to  the  consideration  of  the  Members  of  the  Commission  on  Native  Laws  and  Customs, 
and  I  am  the  more  sensible  of  this  isolation  because  during  the  whole  of  the  pro- 
tracted enquiry  which  has  been  conducted,  and  in  the  course  of  the  long  and  tedious 
journeys  necessitated  by  our  duties,  the  association  with  my  fellow-workers  and  fellow- 
travellers  has  been  harmonious  and  agreeable  to  me.  I  am  bound  to  testify,  as  I  most 
cordially  do,  to  the  courtesy  and  consideration  I  have  received  at  their  hands,  and  when 
I  add  my  emphatic  testimony  to  the  great  ability  and  great  experience  which  the 
President  and  the  other  Members  of  the  Commission  have  manifested  in  the  exercise 
of  their  functions,  it  is  perhaps  imfortimate  for  me  to  be  forced  in  candour  to  acknow- 
led^  that  I  am  indicating  a  very  strong  presumption  in  favor  of  the  correctness  of 
their  conclusions  and  against  those  which,  in  opposition  to  them,  I  have  gradually, 
irresistibly  and  certainly  been  led  to  adopt. 

2.  But  of  course  it  is  my  duty  to  respond  to  the  obvious  obligation  of  yielding  to 
my  own  convictions,  and  at  all  hazards  reporting  wnat  iire  the  oonolusions  to  whidi  I 
have  been  conducted  by  the  very  valuable  and  interesting  evidence  now  before  us. 

3.  I  think  the  course  which  I  have  followed  will  be  better  understood,  and  this 
Report  rendered  more  intelligible,  if  here,  at  the  outset,  I  make  a  brief  reference  to  the 
circumstances  that  have  led  to  the  appointment  of  this  Commission,  and  to  the  full  and 
exhaustive  enquiries  that  have  been  set  on  foot  relative  to  the  subjects  which  speci- 
fically and  in  detail  have  been  committed  to  us. 

ANNEXATION. 

4.  It  was  in  the  beginning  of  1880  that  the  important  question  of  formally 
annexing — consequent  upon  the  assimiption  of  Sovereignty  over  them  which  had 
already  taken  place — ^the  native  territories  known  as  Tembuland  proper,  Emigrant  Tem- 
buland,  Bomvanaland,  and  Gcalekaland,  formed  the  subject  of  correspondence  between 
the  Imperial  Government  and  the  Colonial  Government,  in  the  course  of  which  special 
consideration  was  given  to  the  nature  of  the  laws  by  which  their  inhabitants  should  be 
governed  when  the  annexation  was  accomplished,  and  it  is  interesting  to  observe  that 
extracts  from  the  Blue-Books  of  the  day  show  that  there  was  hardly  any  difference  of 
opinion  between  the  correspondents. 

5.  I  make  the  following  extract  from  a  Ministerial  Minute  of  the  24th  of 
January,  1880,  signed  by  Mr.  Sprigg,  the  then  Premier  of  the  Colony  : — 

"  3.  With  respect  to  the  laws  to  be  administered  in  the  annexed  territories,  in  the 
opinion  of  Ministers  it  is  expedient  in  the  interests  of  the  Natives  that  the 
Colonial  laws  should  be  modified  by  special  laws  and  regulations  suited  to  a 
people  in  a  state  of  barbarism,  or  but  just  emerging  from  it,  and  Ministers 
will  be  prepared  to  submit  a  special  code  for  the  approval  of  the  Colonial 
Legislatiu-e." 

6.  And  the  following  from  a  despatch  from  Sir  M.  Hicks  Beach  to  Sir  Bartle  Prere, 
dated  the  24th  March,  1880  :— 

"  4.  In  the  meantime,  however,  your  Ministers  will  doubtless  agree  with  me  that 
Her  Majesty's  Government  should  have  an  opportunity  of  consideiinff  before 

mey  are 
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they  are  finally  settled  the  provisions  of  the  special  code  which  is  generally 
admitted  to  be  indispensable  for  the  government  of  Native  territories  such  as 
those  now  under  consideration,  and  which  would  of  course  be  based  upon  the 
code  which  has  worked  beneficially  in  Basutoland." 

7.  Whereon  I  may  at  once  remark  that  on  reference  to  the  Basutoland  Regulations 
I  find  a  passage  containing  the  following  words  : — 

"  Where  all  the  parties  to  the  suit  or  proceeding  are  what  are  commonly  called 
Natives,  in  which  case  it  may  be  dealt  with  according  to  Native  law." 

8.  Then  I  find  that  during  the  Parliamentary  Session  of  that  year  the  Govern- 
ment introduced  a  Bill  providing  for  the  annexation  of  Tembuland  including  Emigrant 
Tembuland,  Bomvanaland,  and  Gcalekaland,  to  the  Colonial  Parliament.  It  did  not 
present  any  novel  features  nor  did  it  make  any  innovations  or  radical  changes  in  the 
character  of  the  legislation  that  the  Legislature  had  accepted  and  employed  with 
reference  to  Native  dependencies.  It,  however,  met  with  some  criticism,  and  after  it 
had  passed  both  Houses  of  Parliament,  the  Governor  of  the  Colony  did  not  give  it  the 
formal  assent 'customary  in  such  cases,  but  in  thQ  exercise  of  his  prerogative  His 
Excellency  reserved  it  for  the  consideration  of  Her  Majesty  the  Queen. 

9.  The  following  is  an  extract  from  the  preamble  of  this  measure : — 

"  And  whereas  the  tribes  inhabiting  the  said  territories  respectively  are  not  yet 
sufficiently  advanced  in  civilization  and  social  progress  to  be  admitted  to  the 
full  enjoyment  and  be  subjected  to  the  responsibilities  granted  and  imposed 
respectively  by  the  ordinary  laws  of  the  Colony,  to  and  upon  the  other  citizens 
thereof,  but  it  is  expedient  for  the. time  being  that  the  said  tribes  and  the 
said  territories  should  be  subject  to  special  administration  and  legislation." 

10.  In  the  interval  between  its  introduction  and  its  being  passed,  the  subject  of 
Native  Laws  and  Customs  was  on  two  occasions  prominently  brought  under  considera- 
tion in  the  House  of  Assembly ;  and  on  the  6th  July,  1880,  a  motion  to  this  effect  was 
passed : — "  That  His  Excellency  the  Governor  be  requested  by  respectful  address  to 
appoint  a  Commission  to  consider  and  report  upon  the  expediency  or  otherwise  of 
providing  for  the  legalization  of  Native  Marriages  which  have  already  taken  place, 
regulating  the  validity  of  Native  Marriages  in  the  future,  and  declaring  or  amending 
the  law  relating  to  the  succession  of  property  in  such  cases." 

11.  And  on  the  22nd  of  that  month,  another  motion  was  passed  requesting  that 
the  power  of  that  Commission  should  be  enlarged  for  the  following  purposes : — 

(a)  To  enquire  into  the  Native  Laws  or  Customs  which  obtain  in  the  Territories 
annexed  to  this  Colony,  and  to  suggest  such  a  code  of  civil  and  criminal  law 
as  may  appear  suited  to  the  future  condition  of  those  ooimtries. 

(6)  To  enquire  into  the  Native  customs  in  the  matter  of  Land  Tenure  and  to  make 
such  suggestions  regarding  the  tenure  of  land  as  may  seem  best  suited  to 
carry  out  where  practicable  the  policy  of  this  Colony  in  the  matter  of  indivi- 
dual tenure. 

{c)  To  report  on  the  advisability  of  introducing  some  system  of  local  self- 
government  in  Native  territories. 

OBJECTS  OF  THE  COMMISSION. 

12.  And  thereupon  the  Governor  on  the  15th  day  of  September,  1880,  issued  the 
Commission,  constituting  the  authority  for  the  office  which  we  have  imdertaken,  and 
which,  with  the  supplementary  Commissions  issued  to  meet  the  requirements  of  supply- 
ing other  names,  formally  and  specifically  committed  to  us  the  duty  of  considering  and 
reporting  upon  the  four  subjects  above  mentioned. 

13.  I  venture  to  make  one  more  extract,  this  time  from  the  instructions  conveyed 
to  Tour  Excellency  on  the  30th  December,  1880,  by  Lord  Kimberley  :  — "  24.  As  you 
have  been  made  aware,  the  measiu-es  which  have  been  for  some  time  past  in  progress  for 
the  annexation  of  the  Transkeian  territories  to  the  Cape  have  been  suspended  because 
the  Act  passed  for  that  purpose  during  the  last  Session  of  the  Cape  Parliament  did  not 
meet  the  requirements  of  Her  Majesty's  Letters  Patent,  that  it  should  contain  a  code 
of  Native  Law."  And  I  beg  leave  to  remind  Tour  Excellency,  with  reference  to  the 
later  correspondence  between  the  Imperial  Government  and  the  Colonial  Government 
on  the  subject  of  the  separate  Royal  Commission  for  the  Government  of  Tembidand, 
Emigrant  Tembidand,  Bomvanaland,  and  Gcalekaland,  that  in  Lord  Kimberley's 
Despatch  of  the  15th  November,  1881,  Your  Excellency's  Minute  of  the  12th  December, 

1881,  and 
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1881,  and  Mr.  Soanlen's  Minute  of  the  same  date,  there  is  distinct  statement  that  it  is 
a  "  Code  of  Native  Law  and  Administration  "  which  is  contemplated. 

14.  And  I  now  pro<ieed  to  remark  that  the  obvious  inference  to  be  drawn  from 
this  testimony  is  that  the  prevailing  Colonial  law  has  been  authoritatively  declared  to 
be  unsuited  to  the  state  of  i^ative  Society  now  existing  in  the  Transkeian  dependencies, 
and  that  a  system  of  law  less  artificial  in  its  form  and  more  elastic  in  its  working,  is  now 
being  looked  for,  and  to  that  end  it  is  asked  whether  there  be  not  some  known  plan  in 
the  economy  of  Native  Ghovemment  which  will  meet  these  conditions.  At  any  rate  this 
is  the  view  I  have  taken  of  the  situation,  and  I  venture  to  say  that  immediately  I  was 
called  upon  .to  take  my  share  in  the  work  of  the  Commission,  I  directed  my  mind  to 
this  enquiiy.  I  don't  pretend  that  I  was  at  all  singidar  in  this  course  ;  my  colleagues 
took  up  the  same  line  of  investigation,  and  with  rare  skill  prosecuted  the  examination 
and  lesearch  which  have  been  so  successful  in  eUciting  information,  and  have  thrown 
a  flood  of  light  upon  a  subject  that  always  has  been  difficult  and  always  must  be 
interesting  to  South  African  Colonists. 

ABORIGINAL  GOVERNMENT. 

15.  The  result  has  been  that  I  have  arrived  at  definite  conclusions  upon  each  of 
the  four  subjects  committed  to  us.  I  have  thought  it  convenient  to  give  expression  to 
them  in  four  resolutions,  which  I  formally  proposed  at  meetings  of  the  Commission, 
and  which  so  far  as  the  exigencies  of  this  Report  require,  I  ask  leave  to  submit  for 
Tour  Excellency's  favorable  consideration.  The  first  of  these  is  annexed  to  this  Report, 
being  distinguished  by  the  letter  A. 

16.  I  thought  that  this  resolution  aptly  answered  the  question  to  which  it  had 
reference ;  whether  it  did  so  in  terms  that  were  justified  by  the  lacts  and  by  the  evidence 
is,  I  allow,  open  to  controversy,  but  I  must  state  I  arose  from  a  somewhat  careful 
exfiunination  and  analysis  of  the  evidence  collected  by  us  with  a  feeling  since  strength- 
ened into  positive  conviction,  that  a  vastly  preponderating  mass,  as  well  in  respect  of 

Juality  as  of  quantity,  of  that  evidence  did  indeed  establish  the  fact  that  Kafir  law,  ^ 
endeavoured  to  describe  it,  does  exist. 

17.  And  in  considering  this  evidence  I  beg  that  Your  Excellency  will  be  pleased 
to  notice  that  amongst  the  witnesses  who  supplied  it  are  to  be  found  the  names  of  some 
of  the  most  distinguished  men  in  South  Airica,  men  who  have  spent  many  years  in 
studying  the  Native  question,  who  have  brought  much  talent,  perfect  independence,  and 
the  soundest  judgment  to  that  study,  and  therefore  spoke  with  the  highest  conceivable 
authority ;  whatever  may  be  said  regarding  the  way  in  which  the  Commission  per- 
formed their  duty,  certainly  it  cannot  with  justice  be  imputed  that  they  did  not  avail 
themselves  of  the  best  accessible  sources  for  obtaining  information. 

18.  Here  then  are  some  examples  of  that  evidence.  Sir  Theophilus  Shepstone, 
after  describing  his  acquaintance  'svith  Native  tribes  now  under  consideration,  and 
showing  that  generally  speaking  one  form  of  Government  is  common  to  them  all, 
added  (q.  43)  :— 

"  It  is  a  form  of  Government  at  the  head  of  which  is  the  Chief  who  is  apparently 
arbitrarily  supreme,  and  who  possesses  all  power,  but  practically  that  power 
cannot  be  exercised  by  him  safely  except  with  the  consent  of  the  people " 

19.  The  Reverend  B.  L.  Key,  in  a  valuable  paper  which  he  furnished  to  the 
Commission,  says  (app.  p.  188)  : — 

"  The  Natives  have  a  very  complete  system  of  Government,  exactly  suiting  their 
own  requirements  and  capable  of  much  adaptation." 

20.  And  the  Reverend  Bryce  Ross  when  asked  : — 

(q.  3911).  "  If  the  Government  of  a  tribe  was  usually  conducted  very  effectively," 
replied  in  the  affirmative. 

21.  These  opinions  find  confirmation  in  other  parts  of  the  volume  to  be  laid  before 
Your  Excellency,  and  I  submit  that  according  to  Kafir  ideas  and  practice,  effective 
Government  does  subsist  :  such  Government  too  as  effectually  mamtains  the  tribal 
Society,  and  preserves  it  from  anarchy  and  disorder.  Its  leading  feature  no  doubt  is  that 
of  a  monarchy,  but  by  no  means  an  irresponsible  despotism ;  on  the  contrary,  the  power 
of  the  Great  Chief,  as  is  now  well  understood,  is  always  subject  to  checks  and  balances, 
and  the  Amapakati  (middlemen)  successfully  maintain  an  equipoise  between  his 
authority  and  the  rights  of  the  other  members  of  the  tribe,  which  make  their  mutual 
relations  so  acceptable  as  to  have  implanted  in  the  hearts  of  the  people  a  loyalty  and 
devotion  to  their  Chiefs  which  cannot  easily  be  uprooted. 

NATIVE 
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NATIVE  LAWS. 

22.  And  I  am  to  add  that  the  system  of  laws  to  which  I  have  referred,  quite 
answers  the  ends  of  the  Government ;  as  to  the  usefulness  of  these  laws  I  am  again 
fortified  by  excellent  evidence. 

23.  Sir  Theophilus  Shepstone  was  asked  this  question  : — 

(q.  220).  "  Can  you  say  whether  the  system  known  as  Native  Laws  and  Customs 
is  uniformly  common  to  all  the  Native  tribes  ? ''  He  replied :  "  What  I 
should  call  laws  are  more  uniform  than  customs.  Theft  laws  and  laws  for 
the  protection  of  the  tribe  are  practically  the  same." 

24.  Then  the  Honourable  Geoige  Wood  being  asked  : — 

(q.  2703).  **  Can  you  describe  their  proceedings  at  any  trial  you  may  have  wit- 
nessed," said :  "  Their  law  suits  are  conducted  quite  as  decorously  as  any  I 
have  seen  in  our  Courts.  Disturbances  are  not  tolerated.  If  an  individual 
seeks  for  redress  he  goes  to  the  great  place  to  complain  and  ask  for  justice,  and 
a  day  is  fixed  for  the  Court  to  assemble " 

25.  And  on  this  question  being  put  to  Major  Elliot : — 

(q.  7521).  "  Do  you  think  the  Native  laws  are  so  distinct  and  so  definite  that  a 
dozen  experts  on  being  asked  to  give  a  statement  of  what  the  laws  are  would 
in  the  main  agree  ?  "  replied :  "  I  think  they  would.*  They  would  probably 
express  their  views  in  different  language,  but  I  think  in  the  main  they  would 
agree.  Native  law  is  purely  a  law  of  equity,  and  I  think  taking  it  through- 
out the  cases  are  most  equitably  decided." 

26.  These  examples  show  how  I  was  led  to  make  the  proposition  expressed  in  my 
resolution,  which  I  thought  and  stUl  think,  did  to  some  extent  meet  the  conditions 
prescribed  by  that  very  sagacious  statesman  Sir  Theophilus  Shepstone,  who,  in  dealing 
with  the  question  relative  to  Native  laws  for  the  dependencies,  says  : — 

(q.  151).  "  You  want  laws  as  general  as  possible,  giving  you  the  power  of  filling 
up."  (q.  160).  "I  should  be  inclined  to  adopt  such  of  the  laws  of  the 
Natives  as  may  be  foimd  unobjectionable  and  improve  upon  them  by  degrees 
and  with  their  assistance  and  consent,  which  could,  and  I  think  always  should 
be,  secm-ed  beforehand  by  judicious  action  of  the  Magistrates." 

(q.  198).  "  I  think  it  well  to  keep  the  object  of  improvement,  and  as  far  as  may 
be,  assimilation,  in  view  as  an  ultimate  goal.  The  danger  lies  in  going  too 
fast."  (q.  200).  "  The  m^iin  object  of  keeping  Natives  under  their  own  laws 
is  to  ensure  control  of  them.  You  cannot  control  savages  by  civilised  law." 
(q.  259).  "  It  would  be  best  at  first  I  think  to  have  a  mere  skeleton  which 
could  be  filled  in  as  experience  might  point  out.  I  have  a  fear  of  laws  being 
too  rigid  at  first." 

(q.  326).  "  It  would  be  well  I  think  to  guard  against  rigidity.  The  more  simple 
laws  are  made  the  better." 

(q.  418).  "  I  think  you  must  have  more  latitude  than  these  Roman  Dutch  laws 
can  give  you." 

(q.  435).  "  I  have  an  objection  to  making  Native  laws  too  technical.  I  recognise 
the  necessity  of  having  a  text  book  for  Magistrates  to  be  guided  by  and  laying 
down  and  exemplifying  principles  to  be  observed  in  different  cases." 

27.  And  I  cannot  resist  the  impression  that  if  the  Conmiission  had  felt  themselves 
at  liberty  to  build  according  to  these  lines  upon  the  f  oimdation  principles  of  my  humble 
proposal  then  by  the  agency  of  our  learned  President's  skill  as  a  Jurist,  combined  with 
the  large  experience  and  high  attainments  of  my  other  oolleagues,  the  Commission 
would  nave  accomplished  the  duty  of  providing  what  I  imderstand  Her  Majesty's 
Letters  Patent  require,  and  Lord  Kimberley  desiderates,  "  a  Code  of  Native  Law." 

THE  PENAL  CODE. 

28.  However  my  Resolution  did  not  prove  to  be  acceptable,  and  the  preference 
was  given  to  the  "  Draft  Transkeian  Penal  Code,"  a  very  important  document,  mainly 
the  product  of  the  learned  President's  facile  pen,  which  possesses  special  interest  owing 
to  the  circumstance  of  its  being  the  very  thing  tnat  the  more  learned  of  the 
English  lawyers  desire  to  see  provided  for  the  Mother  Country. 

29.  As  an  illustration  of  what  can  be  done  for  the  scientific  arrangement  of 
Colonial  Law,  I  can  speak  of  it  only  in  terms  of  warm  eulogy,  and  I  tmnk  it  is  a 

happy 
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happy  circumstance  to  know  that  when  the  Legislature  of  this  Colony  shall  have 
resolved,  as  I  believe  it  will  before  very  long,  mat  there  shall  be  codification  of  its 
criminal  laws,  here  ready  to  hand  is  the  work  substantially  done.  The  "only  thing  which 
detracts  from  its  merits,  per  sr,  is  the  fa^^t  that  the  Legislature  has  not  determined  that 
80  serious  a  change  in  the  form  of  its  la-.vs  shall  be  made;  it  can  therefore  only  be 
regarded  as  an  expOTiment,  and  I  submit  to  Your  Excellency  that  any  experiment 
involving  a  serious  change  in  law,  whether  of  substance  or  form,  should  be  tried  first  in 
the  Colony  proper,  before  it  is  essayed  amongst  these  suspicious  and  excitable  people 
who  form  the  populations  of  our  Dependencies. 

30.  Every  one  must  feel  the  extreme  gravity  of  the  alternative  when  it  is  proposed 
to  substitute  for  what  is  now  in  operation  amongst  the  Natives  a  new  and  distinct 
system  of  law  or  administration.  They  are  absurdly  conserv^ative,  and  I  venture  to  say 
that  few  things  come  out  moie  conspicuously  in  the  evidence  than  the  admonition  given 
by  several  of  the  witnesses  that  it  would  be  extremely  unwise  to  make  radical  changes 
at  present  because  of  the  strong  suspicion  with  which  the  Natives  regard  any  new 
proposals  the  Government  make  with  regard  to  them. 

3L  Will  Tour  Excellency  allow  me  to  point  out  that  this  very  Native  law,  the 
formal  adoption  of  which  I  advocate,  is  now  being  practically  administered  by  nearly 
all  of  our  Transkeian  Magistrates.  The  Commission  had  opportunities  of  personal 
intercourse  with  many  of  these  excellent  officials,  and  there  is  no  doubt  that  they  avail 
themselves  of  whatever  is  good  in  that  law,  giving  force  and  prominence  to  such 
features  as  possess  merit,  and  prudently  suspending  those  that  may  seem  repugnant  to 
justice.  They  have  evidently  been  following  that  course  for  several  years,  and,  beyond  all 
controvery,  in  the  main  their  administration  has  been  and  is  very  successful.  At 
present  order  prevails,  life  and  property  are  as  safe  as  they  are  in  the  Colony,  taxes 
are  paid,  laws  are  respected,  and  the  Magistrates  are  obeyed.  Of  course  no  one  can 
guarantee  that  this  state  of  things  will  continue.  But  one  may  ask  why  should  we 
make  any  change  in  the  laws  that  the  Magistrates  have  learned  to  direct  with  so  much 
skill  and  success. 

32.  These  are  some  of  the  considerations  that  have  induced  me  to  decline  the  respon- 
sibility of  recommending  that  this  admirable  spetumen  of  high  class  law  shall  be  applied 
to  a  state  of  Native  society  only  just  emerging  from  barbarism. 

JURISDICTION  OF  CHIEFS. 

33.  It  is  now  my  duty  to  call  attention  to  a  most  important  clause  in  this  Code 
which  I  regard  as  foreign  to  the  spirit  and  objects  of  the  instrument,  and  calculated  to 
impede  the  due  exercise  of  the  jurisdiction  necessarily  granted  to  the  Judges  and 
Magistrates,  so  much  so  that  it  is  easy  to  conceive  a  state  of  things  urier  which  these 
judicial  functionaries  will  find  their  powers  paralysed  by  the  agency  of  the  extensive 
machinery  which  that  clause  provides  for.  It  is  clause  6,  standing  amongst  those  which 
indicate  the  general  scope  of  the  code,  and  are  the  very  foundations  of  the  entire 
instrument.     It  runs  as  follows : — 

"  6.  Nothing  in  this  Act  contained  shall  be  construed  so  as  to  deprive  any  Native 
Chief  or  Headman  of  such  power  and  authority  as  he  may  be  entitled  to  exercise 
by  virtue  of  any  existing  covenant  or  conditions  made  by  such  Chief  or  Head- 
man with  the  Government  of  the  Cape  of  Good  Hope,  or  any  representative 
of  Her  Majesty  the  Queen." 

And  refers  substantially  to  powers  judicial  and  otherwise  which  were  reserved  to  and 
are  now  being  exercised  by  certain  Chiefs  and  Headmen  of  the  Tembu  tribes  xmder 
formal  conventions  entered  into  between  them  and  the  Government. 

34.  I  trust  I  have  Your  Excellency's  permission  to  call  attention  to  the  nature  of 
these  contracts  so  that  their  bearing  upon  my  argument  may  be  more  intelligible. 

35.  The  first  to  which  I  shall  refer  is  not  chronologically  the  first,  but  may  be 
conveniently  alluded  to  here. 

36.  It  was  initiated  by  Commandant  Bowker  about  November,  1875,  and  com- 

fleted  by  the  late  Samuel  rrobart,  Esq.,  who  was  sent  to  the  neighbourhood  of  the 
Jmtata  as  a  Special  Commissioner  to  carry  out  the  arrangements  for  taking  over  the 
Tembu  people  and  their  country  in  accordance  with  their  wishes. 

37.  It  is  quite  unnecessary  to  make  anything  like  a  detailed  account  of  the  history 

of  this 
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of  this  transaction.  It  is  enough  to  say  that  our  Colonial  records  show  that  the  Govern- 
ment became  parties  to  it  in  compliance  with  the  expressed  desire  of  the  Tembu  Chief, 
Qtingelizwe,  and  his  principal  councillors,  and  that  no  (foubt  they  were  influenced  by 
strong  considerations  of  protection  and  self-interest. 

38.  The  Convention  then  was  entered  into  about  January,  1876,  between  the 
Special  Commissioner  on  the  one  side  and  Gangelizwe  and  a  number  of  his  Chiefs  on 
the  other :  it  related  to  that  part  of  the  country  now  generally  known  as  Tembuland 
proper,  the  Sovereignty  of  which  thereby  became  transferred  to  Her  Majesty  the 
Queen.  Amongst  some  other  conditions  there  was  a  distinct  reservation  to  the  Chiefs 
to  "  exercise  authority  and  settle  law  suits,"  subject  to  appeal  to  the  European  Magis- 
trates ;  but  cases  of  murder,  crimes  arising  from  charges  of  witchcraft,  serious  assault, 
and  thefts  from  other  tribes  and  from  the  Colony,  were  expressly  excepted  from  their 
jurisdiction ;  and  henceforward  under  those  conditions  they  continued  to  exercise  the 
powers  which  from  time  inmiemorial  had  been  in  the  hands  of  the  acknowledged  Chiefs. 

GANGELIZWE. 

39.  There  was,  however,  one  little  episode  which  for  a  time  interrupted  the  course 
of  the  new  order  of  things.  Gangelizwe  misconducted  himself  so  seriously  that  the 
Government  foimd  it  necessary  to  deprive  him  of  his  powers  and  authority,  and  for  a 
time  he  was  not  recognised  as  Chief.  But  this  did  not  last  very  long :  it  was  considered 
advisable  to  restore  lum  to  his  hereditary  status,  and  it  is  interesting  to  notice  that  when 
communicating  the  determination  of  the  Government  to  the  Chief  Magistrate,  the 
Honourable  the  Secretary  for  Native  Affairs  wrote  thus : — 

"Qtuigelizwe  is  therefore  authorised  as  provided  in  Section  5  of  conditions  to 
exercise  authority  like  the  other  Chiefs  and  to  settle  lawsuits  (except  cases  of 
murder,  crimes  arising  out  of  the  charge  of  witchcraft,  and  serious  assaults 
and  thefts  from  other  tribes  and  from  the  Colony)  within  his  own  section  of 
the  tribe,  subject  to  the  right  of  appeal  to  the  Magistrate." 

40.  The  evidence  before  us  shows  that  the  Chiefs  are  now  in  the  daily  exercise  of 
these  judicial  powers,  and  we  have  been  informed  by  one  of  the  Magistrates,  Mr.  A. 
H.  Stanford,  that  the  following  may  be  regarded  as  describing  the  cases  which  they 
usually  try : 

1.  Thefts  committed  in  the  District. 

2.  Spoor  cases  (local). 

3.  Adultery  cases. 

4.  Pregnancy  cases. 

5.  Seduction  of  Girls. 

6.  Dowry  cases. 

7.  Inheritance  cases  (very  imfrequent). 

8.  Garden  disputes. 

9.  Action  for  recovery  of  stock  or  other  articles  lent. 

10.  Fees  for  medical  attendance  ;  in  fact  everything  that  is  recoverable  in  law. 

41.  And  I  find  in  a  Blue-Book  on  Native  Affairs  for  1877,  Mr.  Wright,  a  former 
Chief  Magistrate,  reports  thus  : — 

"  The  Chiefs  have  from  the  first  had  full  authority  to  settle  cases  in  their  own 
sections  and  have  exercised  it  without  interruption." 

EMIGRANT  TEMBUS. 

42.  I  now  ask  Your  Excellency  to  allow  me  to  make  a  brief  sketch  of  the  compact 
made  with  the  other  branch  of  the  tribe,  commonly  known  as  the  Emigrant  Tembus, 
confirming  my  statements  as  1  proceed  with  such  evidence  as  appears  to  be  necessary  to. 
make  it  clear.  According  to  the  evidence  given  by  the  Hon'ble  Richard  Southey 
in  May  last  before  a  Select  Committee  of  the  House  of  Assembly,  it  appears  that  the 
countiy  these  people  occupy  was  formerly  occupied  by  Kreli  and  the  Gcalekas,  and  had 
become  subject  to  British  occupation  as  the  result  of  a  military  expedition  that  was 
conducted  during  the  administration  of  Sir  George  Grey. 

43.  When  active  hostilities  ceased  there  it  became  desirable  to  fill  up  the  country, 
and  after  a  good  deal  of  correspondence  it  was  determined  to  induce  the  Tembus  then 
living  in  what  is  now  known  as  the  Glen  Grey  District,  to  move  over  and  occupy  it ;  to 
use  the  language  of  Colonel  Griffith,  also  a  witness  before  that  committee : — "  After  Sir 
Philip  Wodehouse  had  a  meeting  with  the  Tambookies  (Tembus)  at  Glen  Grey,  it  was 
represented  to  him  that  to  get  rid  of  the  difficulty  of  having  the  Tambookies  in  the 
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Colony  and  governing  them  by  Native  law  a  good  plan  would  be  to  get  them  to  move 
from  the  coimtrv  and  thus  relieve  us  from  the  anomalv  of  haviner  to  administer  two 
laws  in  one  district.  .  .  .  .  The  bait  that  was  held  out  was  that  the  Chiefs  should 
not  be  interfered  'svith."  And  in  answer  to  this  question,  "Did  the  country  to  wliioh 
they  were  going  belong  to  the  Government?"  the  gallant  Colonel  added,  "Yes, 
and  they  went  as  British  subjects,  but  were  to  be  governed  by  their  own  laws." 

44.  From  that  time  till  the  recent  rebellion  these  people  remained  in  occupation 
of  the  coimtry  under  the  general  jurisdiction  of  European  Magistrates,  but  sub- 
ordinate to  their  Chiefs,  who  continued  to  exercise  their  powers.  Some  of  them 
stupidly  went  into  rebellion  and  have  been  overtaken  by  the  consequences  of  their  folly, 
but  those  who  remained  loyal  are,  I  luiderstand,  now  exercising  judicial  f mictions 
subject  to  the  appellate  jurisdiction  of  the  Magistrates. 

45.  I  take  it  that  the  nimiber  of  Magistrates  amongst  these  Emigi'ant  Tembus  has 
beijen  increased,  and  that  gradually  the  extent  of  the  Chief's  jurisdiction  has  been 
lessened  to  the  advantage  of  the  people,  because  of  course  even  Kafir  law  more  effec- 
tually secures  the  ends  of  justice,  and  is  better  administered  by  a  qualified  European 
Magistrate  than  by  the  cleveifcst  Chief.  When  the  various  records  pertaining  to  this 
subject  are  carefully  considered,  one  is  forced  to  the  conclusion  that  according  tq  the 
agreement  made  ^vith  our  Government  these  Emigrant  Tembu  Chiefs  are  entitled  to 
exercise  very  large  and  extensive  jurisdiction,  and  that  following  the  letter  of  the 
concession  made  to  them  they  are  entitled  to  claim  even  higher  judicial  powers  than 
those  claimed  by  their  neighbours  in  Tembuland  proper. 

46.  Here  then  we  have  some  particulars  of  the  "  power  and  authority  "  to  which 
this  clause  makes  reference,  and  by  means  of  which  they  are  consolidated  and  per- 
petuated in  a  more  definite  way  than  they  have  ever  received  yet ;  and  we  ai'e  brought- 
to  the  conclusion  that  a  duplicate  system  of  judicature  would  be  established  involving 
the  rival  modes  of  procedure  which  ^rill  nominally  be  concurrent  but  practically 
antagonistic,  because  there  is  no  doubt  the  Chiefs  AviU  often  take  advantage  of  these 
powers  to  dispose  of  cases  which  really  ought  to  be  taken  cognizance  of  by  the  Courts 
of  the  liesident  Magistrate  or  the  Judges.  The  inconveniencies  resulting  from  this 
arrangement  are  so  obvious  that  it  is  unnecessary  to  enlarge  upon  them. 

47.  The  analagous  case  of  the  judicial  powers  which  the  Kafir  Chiefs  living 
nearer  to  the  Colony  exercised  before  the  year  1855  was  met  by  Sir  George  Grey  in  a 
way  that  I  think  may  be  followed  here.  He  made  an  arrangement  with  them  by 
which  they  consented  to  surrender  their  powers,  and  in  lieu  thereof  and  of  the  share 
of  the  fines  which  they  appropriated,  to  accept  regular  payments  by  way  of  pensions 
or  stipends. 

4&.  A  similar  arrangement  was  made  with  the  Griqua  Chief  Adam  Kok,  and  I 
should  have  been  glad  if  the  Government  could  have  been  induced  to  enter  upon 
negotiations  with  the  Chiefs  and  Headmen  referred  to  with  the  object  of  inducing 
them  voluntarily  to  surrender  their  judicial  powers. 

49.  It  ie  said  that  such  a  compromise  is  hopeless ;  that  to  attempt  it  even  would 
not  be  politic,  so  that  we  must  face  the  subsisting  state  of  things,  meanwhile  pro- 
viding for  the  administration  of  law  by  the  agency  of  the  Oflicers  of  Justice  con- 
templated by  the  clause  and  by  the  Conventions  alluded  to,  and  it  is  just  this 
consideration  which  raises  my  principal  objections  to  the  Penal  Code.  Its  numerous 
elegantly  written  sections  are  so  far  beyond  their  comprehension,  its  definitions  of 
crimes  will  be  so  intensely  bewildering  to  them,  and  iU  precise  and  rigid  penalties' 
80  utterly  foreign  to  their  experience,  that  I  cannot  conceive  it  possible  that  one  of 
them  could  understand,  much  less  administer,  the  law  which  it  provides,  and  I  am 
afraid  it  will  be  a  great  many  years  before  it  can  be  regarded  otherwise  than  as  a 
sealed  book  to  the  most  intelligent  of  them. 

50.  How  very  much  better  it  would  have  been  to  have  given  some  form  and 
order  conformable  with  their  ideas  to  the  few  simple  rules  that  they  do  understand, 
and  which  though  rude  have  so  often  been  shown  to  be  a  fairly  good  instrumentality 
for  protecting  life  and  property.  These  rules  or  regulations  could  have  been  observed 
by  the  Magistrates,  even  the  higher  judicial  tribunals  could  have  adapted  their  work 
to  them,  and  thus  we  might  have  avoided  the  risk  consequent  upon  change  and 
innovation,  and  put  into  operation  ^\dth  hardly  any  perceptible  change  a  system  of 
laws  possessing  the  qualities  of  imiformity  and  simplicity. 

NATIVE  MARRIAGES. 

51.  I  now  approach  that  most  perplexing  and  difficult  of  problems,  the  question  of 
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Native  Marriages,  regarding  which  I  have  the  honor  to  repoit  to  Tour  Excellency 
that  I  considered  it  convenient  to  give  expression  to  the  general  idea  I  had  taken 
of  the  subject  in  a  formal  Resolution  which  I  submitted  to  the  consideration  of  the 
Commission,  and  w^hich  I  annex  to  this  Report  marked  with  the  letter  B. 

52.  From  this  it  will  be  seen  that  low  as  my  estimate  is  of  unions,  which  depend 
for  their  validity  upon  the  practice  of  Ukulobola,  and  are  nearly  always  distinguished 
by  Polygamy,  I  still  considered  myself  bound  to  take  an  early  opportunity  of  inviting 
the  Commission  to  an .  expression  of  opinion  that  the  prompt  suppression  of  these 
practices  was  utterly  hopeless.  They  are  so  thoroughly  WTought  in  the  very  texture  of 
Native  social  condition,  that  I  cannot  conceive  it  possible  that  any  one  but  the  wildest 
visionary  would  enter  upon  the  enterprise  of  "  putting  them  down  ' '  by  force  of  law ; 
and  it  was  but  natm^al  that  the  members  of  the  Commission,  when  the  subject  was 
brought  before  them  in  another  fonn,  should  have  pronounced  opinions  that  were 
quite  in  harmony. 

53.  It  was  upon  the  knotty  point  whether  the  Legislatiu'e  of  the  Colony  should 
lend  the  weight  of  its  authority  and  intliience  to  giving  the  practices  legality  and 
sanction  that  divergence  arose,  or  perhaps  I  ought  to  be  precise  in  my  terms  and 
say  that  I  was  unable  to  concur  with  the  \dews  entertained  by  the  rest  of  the  meeting 
at  which  the  subject  was  discussed.  The  records  of  om*  proceedings  show  that  I 
found  it  necessary  to  dissent  somewhat  decidedly  from  most  of  the  Resolutions  that  were 
passed  upon  the  subject.  Indeed  I  became  so  apprehensive  of  liability  to  the  impu- 
tation of  being  obstructive,  that  I  suggested  the  expediency  of  my  retiring  from  the 
meetings,  but  I  was  requested  not  to  do  so,  and  as  it  is  my  duty  to  repeat  the 
reasons  for  my  dissent,  by  a  process  which  may  make  them  more  public,  I  ask  leave 
to  say,  while  I  differ  from  the  distinguished  men  Avith  whom  I  had  the  honor  to 
be  associated  in  the  consideration  of  the  question,  I  do  so  with  the  utmost  deference, 
and  as  I  have  arrived  at  conclusions  so  very  different  from  those  to  which  they  have 
been  conducted,  I  beg  to  submit  to  Your  Excellency  some  direct  reference  to  the 
evidence  wliich  has  weighed  ^\dth  me,  as  well  as  some  indication  of  the  process  of 
reasoning  that  has  conducted  me  to  the  position  I  now  hold. 

54.  I  have  already  reported  upoi}  the  existence  of  a  system  of  law  amongst  the 
Natives.  I  now  beg  leave  to  call  attention  to  the  fact  that  in  an  equally  marked  degree 
recognised  and  universally  observed  customs  prevail  amongst  them ;  these  may  be 
said  to  govern  their  social  life  in  a  somewhat  remarkable  manner,  and  the  evidence 
goes  to  show  that  in  the  relation  of  the  sexes  these  Natives  are  perfect  slaves  to  a 
number  of  customs  that  they  represent  have  come  down  to  them  from  their  forefathers 
and  which  they  practice  vnth  much  regularity. 

55.  I  must  name  some  of  them,  \iz,,  the  display  of  the  Abakweta,  Intonjane, 
Ukulobola,  and  Polygamy,  all  of  which  have  some  affinity,  and  seem  to  be  practised 
mainly  with  the  object  of  giving  license  to  the  lower  passions  of  human  nature ;  others 
are  alluded  to  in  various  parts  of  the  evidence  sufficiently  to  show  that  they  are 
utterly  degrading,  and  that  I  need  not  refer  to  them  more  particularly ;  nor  is  at 
necessary  for  me  to  say  much  about  the  two  first  named,  they  are  represented  to  be 
very  disgusting  indeed,  and  they  appear  to  be  regarded  as  antecedents  to  the  other 
two,  with  which  the  Commission  are  more  directly  concerned.     • 

UKULOBOLA. 

56.  No  doubt  Ukulobola  is  the  lesser  e\dl,  and  i*egarded  in  the  ideal  character 
which  it  has  become  the  fasliion  to  give  it,  it  might  be  rendered  available  for  the 
objects  of  securing  a  provision  for  a  wife,  indeed  some  do  describe  it.by  the  euphemism 
of  a  dowry  or  marriage  settlement,  while  om*  evidence  shows  that  it  has  even  found 
apologists  who  very  cleverly  represent  that  its  practice  has  the  advantage  of  scriptural 
and  classical  authority,  but  I  am  bound  to  say  that  I  fail  to  see  all  the  redeeming 
qualities  so  indulgently  ascribed  to  it.  I  find  that  in  its  practical  working,  Ukulobola 
represents  a  sheer  transaction  of  bargain  and  sale,  by  wliich  a  father  disposes  of  his 
daughter,  without  due  regard  to  her  own  feelings,  to  the  man  who  will  give  the  most 
cattle  for  her. 

57.  I  find,  too,  that  when  the  bargain  is  complete,  and  the  ca,ttle  duly  delivered, 
instead  of  their  being  set  aside  according  to  our  view  of  dowry  as  a  provision  for  the 
daughter,  the  father  absolutely  appropriates  them,  and  ofton  uses  them  as  the  media 
for  pm-chasing  another  ^vife  for  lumself ,  so  that  when  the  gloss  which  its  chivalrous 
defenders  cast  over  it  is  removed,  Ukulobola  is  discovered  to  nave  the  ugly  features  of  a 
custom  which  degrades  woman  to  the  condition  of  a  commodity  for  obtaining  cattle 
with. 

58.  loan 
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58.  I  can  well  remember  the  glee  with  which  old  Toto,  formerly  a  Councillor  of  a 
Gtdka  Chief,  described  to  ns  the  lively  competition  that  occurred  between  him  and  three 
or  four  rivals  for  the  possession  of  his  great  wife,  and  how  his  suit  prevailed  because  he 
gave  the  most  cattle ;  and  I  remember,  too,  the  grim  joke  wdth  which  he  explained  to  us 
that  he  was  much  interested  in  the  industrious  habits  of  marriageable  men  because 
they  were  acquiring  cattle  that  would  come  to  him  in  retmii  for  the  girls  that  his  well- 
stocked  domestic  circle  coidd  freely  supply. 

59.  And  Gangelizwe,  the  paramount  chief  of  the  Tembus,  excited  a  feeling  of 
some  disgust  in  the  minds  of  the  Commissioners,  when  with  the  air  of  an  authority  he 
gave  us  his  prompt  definition  of  the  custom  as  being  piu*ely  a  commercial  transaction, 
similar,  he  said,  to  the  sale  and  purchase  of  a  jacket.  On  this  line  he  was  followed  by 
his  Councillor  Silas  Pantshwa,  a  Christian  cjiivert,  v.lio,  in  condemning  it,  sought  to 

•  describe  it  by  the  homely  illustration  of  the  sale  of  a  Lag  of  mealies,  while  Cutalele, 
also  a  councillor  ajid  one  of  the  fathers  of  the  tribe,  boastingly  exemplified  another 
feature  of  it  by  telling  us  that  grey-headed  though  he  was,  his  family  circle  had  been 
reinforced  by  another  young  vnie  only  a  few  days  before. 

60.  Now  here  we  have  the  e^ddence  of  men  who  at  once  represent  the  class  that  all 
agree  in  saying  are  the  authorities  on  Kafir  law  and  customs,  and  are  experts,  testifying 
from  their  o^vn  experience.  Allowing  even  for  the  inlluence  of  some  bias,  I  think  I  am 
entitled  to  say  that  their  bias  would  take  its  direction  from  their  interests,  and  clearly 
it  was  to  their  interest,  when  speaking  in  the  presence  of  theii*  Magistrates  and  of  others 
who  were  in  some  way  associated  by  them  with  the  Government,  to  try  and  palliate  the 
vices  of  their  national  customs,*  or  other wdse  tr^'  to  show  that  the  vices  did  not  exist. 

61.  These  statements  find  striking  corroboration  in  some  excellent  evidence  recently 
furnished  in  Natal  before  a  similar  Conmiission  that  has  been  sitting  contemporaneously 
with  ours.  The  evidence  supplied  by  that  Colony  has  a  peculiar  value,  because  there  has 
existed  there  for  several  years  past,  a  Native  High  Coiui:  with  subordinate  Courts, 
established  with  the  direct  object  of  administering  laws  that  regulate  the  Native 
customs,  in  a  manner  analogous  to  what  is  proposed  here,  in  fact  \yiui  similar  conditions 
to  ours.  They  have  passed  through  the  very  experience  that  we  are  invited  to  bid  for ; 
and  it  angurs  gloomily  for  us  that  from  a  good  deal  of  condemnatory  testimony 
collected  there,  one  is  able  to  show  that  the  Reverend  John  Allsopp,  a  Wesleyan 
Missionary  of  large  experience,  testifies  that  Ukiilobola  has  been  growing  worse  and 
worse  in  Natal  since  it  became  legalised ;  that  formerly  it  was  looked  upon  as  a  kind  of 
protection  for  the  girl,  now  they  look  upon  it  as  a  mere  matter  of  buying  and  selling ; 
and  after  giving  it  as  his  opinion  that  it  would  be  better  to  take  away  the  right  of 
action  in  regard  to  Ukolobola,  he  actually  represents  that  the  Natives  are  getting 
into  the  way  of  giving  promissory  notes  in  payment  of  it,  and  that  he  had  recently  seen 
such  an  undertaking  to  this  effect :  "  I  promise  to  pay  so  and  so  seven  head  of  cattle 
within  three  years. 

62.  Can  it  then  occasion  any  surprise  that  now  while  we  are  thinking  of  taking  a 
new  departure  and  following  in  their  footsteps,  the  Natal  Commission  have  by  their 
Report  recommended  in  the  following  words  that  their  Government  should  practically 
retrace  their  steps : — "  Hence  the  transaction  (Ukulobola)  has  assumed  the  appearance 
of  a  sale   and  purchase   of  the  intended  wife  by  her  father  and  proposed  husband, 

respectivehr,  for  the  cattle  as  her  price Few  things  were  more  sad  in 

hearing  Native's  evidence  before  the  Commission  than    to  observe  the   barefacedness 
so  to  speak  with  which  they  referred    to  their    daughters   and    sisters   as  being  the 
means  of  their  procuring  wealth  through  the  lobola  on  their  marriage.     We  do  not 
propose  in  the  least  the  lobola  should  be  abolished,  but  we  do  propose  that  it  should 
'  oe  provided  that  after  a  certain  time  our  Coiui:8  sliould  take  no  cognizance  of  suits 
originating  directly  or  indirectly  in  a  claim  for   lobola.     .....     We  propose 

that  a  Law  or  Rule  to  the  above  effect  be  promulgated  to  come  into  operation  at  the 
expiration  of  one  year  aftor  the  date  of  promulgation.'' 

POLYGAMY. 

63.  And  I  find  myself  quite  unable  to  recommend  that  any  marriages  according 
to  Native  custom,  polygamous  or  otherwise,  should  be  fonnally  recognised  or  directly 
legalised.  At  present  they  have  not  these  advantages,  and  I  am  not  aware  of  any 
existing  Colomal  law  which  gives  them  the  protection  and  immunity  accorded  to 
wedlock  solemnized  by  religious  rites  and  to  marriage  celebrated  under  the  forms 
prescribed  by  our  Statute  law.  The  Kafir  speaking  natives,  while  under  our  Govern- 
ment for  more  than  half  a  century,  have  been  freely  practising  their  peculiar  customs 

of  Ukolobola 
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of  TJkulobola  and  Polygamy  \vithoiit  an}'  serious  hindrance,  and  \vdthout  any  serious 
request  that  the  law  of  the  land  should  stretch  its  sheltering  mng  over  any  of  the 
practices  peculiar  to  their  social  state,  and  if  it  be  now  proposed  to  initiate  any  new 
legislation  that  will  adapt  our  laws  to  their  marriage  customs,  then  it  becomes  necessary 
to  point  out  that  the  onus  of  proving  the  need  of  that  legislation  lies  upon  those  who 
propose  it ;  and  while  fully  admitting  the  impoi-tance  of  the  subject  it  will  become 
interesting  to  watch  for  some  declaration  of  the  grounds  on  which  it  can  be  shown  that 
a  sudden  and  complete  change  must  be  made  raising  at  once  the  bigamous  and 
polygamous  marriages  of  the  Natives,  some  of  them  distinguished  by  a  low  degree  of 
ceremony,  to  a  recognition  equal  in  the  eye  of  the  law  with  privileged  matrimony. 

64.  It  is  promptly  allowed  that  if  the  public  opinion  of  the  Colony  be  invited  to 
consider  the  expediency  of  such  legislation,  the  subject  must  be  looked  at  from  a  political 
rather  than  a  theological  stand-point.  It  will  be  Members  of  Parliament  and  not 
Members  of  Synods  and  Conferences  who  must  determine  it ;  but  nu  Statesman  would 
deliberately  exclude  from  consideration  the  estimate  which  the  loyal  Missionary  takes 
of  Native  legislation — enjoying  unequalled  opportunities  for  observation  he  can  readily 
place  his  finger  upon  the  pulse  of  Kafirdom,  and  he  can  read  the  very  hearts  of  the 
people,  and  though  as  a  rule  he  wisely  stands  aloof  from  the  irritating  controversies 
of  local  politics,  it  is  impossible  that  he  should  be  indifferent  to  those  acts  of  the 
Government  which  have  an  immediate  and  direct  beaiing  upon  his  work. 

65.  I  submit  therefore  that  it  would  not  only  be  good  policy  to  try  and  find 
out  what  are  the  views  of  the  Missionaries  in  respect  of  any  proposed  legislation 
affecting  their  work  amongst  the  Natives,  but  they  have  established  such  claims  upon 
us  by  their  wise  and  judicious  teaching  that  we  should  even  to  some  extent  defer  to 
their  opinions. 

66.  Let  me  just  refer  to  two  statements  that  occur  in  the  evidence  collected  by 
us,  which  though. as  it  were  incidentally  dropped  by  the  witnesses,  speak  volimies 
in  favor  of  the  great  public  and  political  benefits  which  we  have  derived  from  the 
labours  of  Christian  Missionaries. 

67.  Captain  Blyth,  the  distinguished  Chief  Magistrate  of  Fingoland,  speaking 
of  the  Natives  under  his  control,  says : — "  There  are  two  great  parties,  the  heathens 
and  those  who  have  adopted  Civilization  and  Christianity ;  the  latter  hate  war  and  •  are 
really  the  safety  and  backbone  of  the  country,  and  but  for  them  the  whole  of  the 
country  would  have  been  wrecked  last  October." 

68.  And  Mr.  Fielding,  a  Special  Magistrate  with  Kama's  tribe,  states  that  the 
people  there  are  so  law-abiding  and  faithful,  that  he  sees  no  necessity  for  the  Magistrate 
having  substantial  powers,  a  state  of  things  which  he  traces  to  the  influence  of  the 
Christian  Chief  Kama  and  his  late  father,  and  to  the  great  amount  of  Missionary  work 
which  had  been  brought  to  bear  on  these  people. 

69.  And  I  cannot  resist  the  impression  that  if  we  do  give  Polygamy  any  sort  of 
legal  or  official  recognition  these  Missionaries  will  regard  it  as  an  obstacle  thrown  in 
their  way,  because  there  is  quite  enough  in  the  evidence  before  us  to  show  that  they 
earnestly  deprecate  legislation  of  that  character,  and  not  without  reason,  because  while 
these  barbarous  customs  are  being  denounced  by  them  they  do  obtain  some  encourage- 
ment from  the  reflection  that  the  Magistrate  also  discountenances  them,  and  it  is  quite 
possible  that  some  Natives  who  would  now^  hesitate  before  they  practised  them  will, 
immediately  they  find  that  the  Magistrate  supports  them  according  to  law,  lose  the  idea 
of  their  being  wrong  and  indulge  them  without  check. 

70.  If  we  do  resolve  upon  the  formal  legalization  of  marriages  according  to  Native 
customs,  then  to  be  consistent  we  shall  be  under  the  necessity  of  giving  faciUties  for 
dissolving  them  as  freely  as  they  are  contracted.  We  shall  be  boimd  to  spread  Divorce 
Courts  aU  over  the  country,  and  instead  of  limiting  the  jurisdiction  in  those  cases  to  the 
higher  tribimals,  we  shall  have  to  bring  them  down  to  the  level  of  the  lower  Courts.  I 
don't  think  this  will  be  any  advantage  to  the  countrj%  because  directly  the  Magistrate's 
Courts  are  found  to  be  open  to  the  hearing  and  adjudication  of  suits  for  divorce  it  may 
be  confidently  expected  that  the  Natives,  always  litigious  and  always  yielding  rich 
crops  of  matrimonial  disputes,  will  flood  the  Courts  with  a  very  objectionable  class  of 
Htigation  and  imduly  occupy  the  time  of  the  Magistrates  which  ought  to  be  more 
profitably  occupied  by  other  important  duties. 

71.  "While  I  say  this  I  wish  it  to  be  understood  that  if  these  marriages  according 
to  Native  custom  were  as  a  rule  monogamous,  I  should  not  be  indisposed  to  give  them 
the  legal  reoognition  which  is  advocated.    I  am  of  opinion  that  as  a  rule  they  are 

polygamona 


MINORnT  REPORT  BY  J.  AYLIFF,  ESQ.,  M.L.A. 

polygamous,  and  that  is  the  chief  reason  why  I  am  opposed  to  there  being  anything 
like  legislative  interference  to  give  them  qualities  whicn  they  do  not  possess,  and  to 
which  they  have  no  claim.  And  without  troubling  Tour  Excellency  with  further  obser- 
vations, I  ask  leave  again  to  call  attention  to  the  Natal  Commission's  Report,  and  to 
make  the  following  quotation  from  it  :— 

"  We  are  fully  aware  of  the  disadvantages  in  their  advance  towards  civilization 
which  result  to  the  Natives  from  polygamy.  While,  however,  unable  to 
recommend  any  plan  for  its  immediate  »>r  direct  suppression,  we  venture  to 
throw  out  the  suggestion  as  to  whether  it  would  not  be  desirable  after  a 
certain  time  to  refuse  to  recognise  in  the  Law  Courts  polygamous  imions  after 
that  date." 

72.  And  while  I  reoonmiend  that  we  should  abstain  from  interfering  with  these 
Native  customs,  I  do  not  by  any  means  despair  of  the  evils  resulting  from  them  being 
mitigated.  I  think  we  may  confidently  expect  that  Christianity  and  Civilization  will 
prove  very  efficient  factors  in  the  work  of  improvement ;  by  the  influence  of  the  former 
much  good  has  already  been  accomplished,  and  the  latter  will  ere  long  have  a  good 
report  to  make.  A  Polygamist  may  be  able  to  maintain  five  or  six  wives  in  the  simple 
and  inexpensive  habits  of  the  barbarous  life,  but  when  those  women  assume  the  more 
expensive  habits  of  civilised  life,  it  will  be  very  soon  discovered  that  few  Natives 
possess  wealth  sufficient  to  maintain  a  plurality  of  domestic  establishments. 

73.  These  are  some  of  the  considerations  which  lead  me  to  think  our  policy  should 
be  to  let  the  Natives  understand  that  while  we  maintain  the  practice  of  non-interference 
with  their  social  customs,  we  cannot  encourage  Ukulobola,  and  certainly  we  cannot 
authorise  our  Courts  of  Justice  to  accord  to  Polygamy  the  respect  usually  shown  to  reli- 
gious and  civil  marriages ;  but  I  am  ready  to  allow  that  this  rule  should  be  sometimes 
relaxed  to  meet  the  cases  of  positive  fraud  which  often  occur. 

74.  For  instance,  it  happens  not  unfrequently  that  a  woman  for  whom  ikazi  has 
been  paid,  absconds  from  her  husband,  goes  to  her  father's  kraal  and  with  his  connivance 
refuses  to  return ;  in  time  the  father  disposes  of  her  to  another  man,  and  so  gets  the 
advantage  of  ikazi  twice :  now  as  such  a  case  is  an  obAdous  fraud  I  should  not  object  to  the 
Courts  taking  cognizance  of  it,  in  order  to  make  amends  to  the  man  who  has  been 
deprived  of  his  cattle  and  his  ^\^f o  too.  For  eases  of  this  natiu-e,  and  for  the  protection 
of  young  children  I  would,  subject  to  certain  niles,  recommend  that  the  Magistrates 
have  authority  to  recognise  these  Native  marriages.  And  it  is  on  the  same  principle 
that  I  have  given  my  vote  in  favor  of  a  Native  Law  of  Inheritance  ;  indeed,  I  could 
hardly  avoid  doing  so,  because  so  long  ago  as  1864  the  Legislature  adopted  the  Native 
law,  and  I  believe  the  Annexation  Act  already  alluded  to  contains  a  clause  requiring 
the  application  of  the  Act  of  1864  to  the  territories  referred  to. 

LAND  TENURE. 

75.  My  views  upon  this  important  subject  have  found  some  expression  in  the 
Resolution  annexed  and  distinguished  b}'-  the  letter  C. 

76.  I  do  wish  most  sincerely  that  I  could  have  recommended  the  application  to 
the  Natives  of  our  justly  celebrated  system  of  land  tenure  as  it  now  obtains  in  the 
Colony;  it  could  easily  be  adapted  to  their  circimistances,  and  in  my  opinion  it 
would  be  a  happy  occurrence  if  all  the  Native  lands  were  apportioned  and  distributed 
on  the  principle  of  individual  tenure  by  separate  title  deed  amongst  legitimate 
claimants ;  but  I  have  come  to  the  conclusion,  I  regret  to  say,  that  such  an  arrangement 
would  not  at  present  be  generally  acceptable  to  the  Natives  themselves. 

77.  As  the  object  would  be  so  very  good,  I  might  have  been  disposed  to  advise 
that  at  least  the  experiment  be  made  of  issuing  separate  titles,  or  perhaps  I  ought  to 
say  that  the  practice  of  doing  so  be  renewed,  because  a  good  many  Kafirs  and  Fingoes 
do  hold  their  ground  by  title  deeds ;  but  as  the  cost  of  extensive  land  surveying  and 
accurate  partitioning  would  be  so  very  heavy,  and  then  after  all  the  people  might 
be  disinclined  to  accept  them,  I  don't  think  we  should  be  justified  in  venturmg 
upon  the  trial. 

78.  Though  I  have  looked  for  it  I  have  not  been  able  to  find  anything  like  a 
clearly  expressed  desire  to  hold  land  on  this  tenure,  and  this  is  somewhat  remarkable, 
because  the  Native  usually  manifests  a  keen  sense  of  the  advantages  of  exclusive 
property  in  movable  goods;  we  must  therefore  come  to  the  conclusion  that  we 
must  wait  for  some  development  of  a  due  appreciation  of  the  value  of  a  separate 
right  to  ground  before  we  attempt  to  carry  out  universal  surveys  and  general  distri- 
bution of 
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bution  of  allotmentB  in  the  Territories,  and  I  cannot  too  strongly  urge  upon  the 
Government  the  wisdom  of  watching  for  the  earliest  indication  of  circumstances 
favoring  the  application  of  our  system,  and  to  take  advantage  of  them  for  initiating 
a  distinct  and  imiversal  policy  in  the  working  of  which  every  respectable  Native  will 
be  placed  in  possession  of  the  best  and  most  conclusive  evidence  that  the  ground  on 
which  his  house  stands  and  the  plot  that  he  has  ploughed  are  his  own,  and  that  so 
long  as  he  conducts  himself  with  loyalty  no  one  can  dispossess  him. 

79.  This  is  undoubtedly  a  very  important  matter,  and  one  calcidated  to  influence 
our  Native  relations  very  much  indeed.  Let  a  Native  once  understand  the  full  import 
of  the  written  words  conveying  to  him  his  own  land  ;  let  him  know  that  the  Magisteite 
is  ready  to  protect  him  in  his  rights  ;  let  him  appreciate  that  it  is  something  to  lose  in 
case  of  disloyalty,  and  you  have  a  guarantee  for  his  fidelity  such  as  no  other  assurance 
can  give,  and  so  valuable  to  us  that  I  should  not  hesitate  to  advise  that  we  should  at 
once  try  to  secure  these  benefits  for  the  Natives  as  well  as  for  ourselves,  if  I  entertained 
any  well-grounded  hope  that  they  woidd  value  them. 

TEIBAL  TITLES. 

80.  At  the  same  time,  I  beg  to  submit  to  Tour  Excellency  that  something  should 
be  done  at  once  for  assm-ing  Native  lands  to  the  owners.  I  think  they  are  entitled  to 
something  better  than  the  uncertain  tenure  under  which  they  now  hold.  I  recom- 
mend therefore  that  a  system  of  what  for  want  of  a  better  term  I  call  Tribal-title,  shall 
be  adopted  ;  this  should  be  in  the  customary  form  of  Deed  of  Grant  from  the  Crown, 
made  in  favor  of  a  small  Board  of  Trustees,  one  of  such  Trustees  being  in  each  case  a 
Chief  or  Headman  of  some  influence :  it  should  be  accompanied  by  a  Diagram  correctly 
showing  the  extent  and  boundaries  of  the  land  to  which  it  refers,  and  it  should  be 
held  for  the  use  and  benefit  of  such  tribe  or  section  of  tribe  as  may  be  entitled  to  it 
under  such  trusts  and  conditions  as  the  Government  may  fix. 

81.  Sometliinff  of  the  kind  has  already  been  put  into  practice  in  the  neigh- 
bouring Colony  01  Natal.  I  do  not  say  it  has  worked  there  with  perfect  success ; 
apparently  there  have  been  some  in^egidarities,  but  of  a  character  that  we  could 
easily  avoid  ;  at  any  rate  the  Natal  Native  Trust  and  the  form  of  Deed  adopted  will  be 
convenient  precedents  for  us,  and  I  think  if  they  were  followed  the  effect  upon  the 
Native  mind  would  be  reassuring.  They  have  the  advantage  of  being  somewhat 
analogous  to  the  Native  customs  of  land  tenm'e,  in  which  the  joint  and  tribal 
ownership  is  an  essential  feature,  and  the  status  of  the  Chief  as  the  owner  theore- 
tically of  the  land  is  not  wholly  unlike  that  which  would  be  occupied  by  the 
Trustees. 

82.  I  respectfidly  submit  that  great  care  must  be  taken  in  framing  the  con- 
ditions of  these  grants,  and  the  Natives  shoidd  be  required  to  understand  that  strict 
obedience  to  them  will  be  obligatory :  foremost  among  these  conditions  shoidd  be 
the  duty  of  loyalty  to  the  Crown,  and  there  ought  to  be  a  distinct  provision  that 
Rebellion  or  Sedition  will  inevitably  occasion  forfeiture  of  the  rights  which  the 
offender  may  have  had. 

VESTED  INTERESTS. 

83.  But  all  existing  rights  should  be  scrupulously  observed,  and  the  Govern- 
ment shoidd  consider  itself  responsible  for  the  fulfilment  of  obligations  fairly  under- 
taken with  reference  to  land  before  the  country  was  annexed.  Missionaries  and 
others  who  had  acquired  rights  are  fairly  entitled  to  have  those  rights  protected  on 
production  of  sufficient  evidence  to  establish  them. 

LOCAL  SELF-GOVERNMENT. 

84.  I  have  tried  to  state  what  my  opinion  is  upon  this  subject  by  another 
Resolution,  marked  D,  also  annexed  to  this  Report,  from  which  it  will  be  seen  that  I 
have  failed  to  observe  any  general  desire  on  the  part  of  the  Natives  to  have  the 
management  of  their  o^vn  local  Municipal  affairs,  and  I  have  come  to  the  conclusion 
that  we  must  wait  till  education  and  civilisation  have  made  greater  advances  before 
we  can  hope  that  they  will  be  prepared  themselves  to  work  out  the  details  of  any 
general  plan  that  might  be  devised  for  regulating  and  controlling  their  villages  and 
locations.  A  generation  or  two  must  elapse  before  they  will  imbibe  democratic  ideas 
and  realise  that  there  is  such  a  thing  as  governing  the  people  by  the  people.  At  present 
they  are  deeply  influenced  by  the  aboriginal  sentiment  that  all  Gt)vemment,  if  not 
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arbitrary,  is  at  any  rate  personal,  and  they  look  to  the  Magistrate  or  to  the  Missionary 
to  manage  their  municipal  business.  I  am  not  at  liberty  therefore  to  recommend  that 
the  Magistrates  should  be  relieved  of  the  controlling  powers  which  they  now  exercise  in 
location  and  village  management,  and  I  do  not  recommend  that  there  should  be  any 
legislation  at  present  with  the  object  of  transferring  those  functions  to  the  Natives- 
themselves 

TERRITORIAL  ADMINISTRATION. 

85.  The  present  is  perhaps  a  suitable  time  to  say  something  in  vindication  of  a 
vote  which  I  recorded  upon  another  subject,  which  during  iU  later  sessions  was 
submitted  to  the  consideration  of  the  Commission^  and  in  respect  whereof  it  was 
resolved  to  report  to  Your  Excellency  in  favor  of  the  appointment  of  a  Governor's 
Deputy,  with  the  auxiliary  of  a  Native  Council  for  the  Transkeian  Dependencies. 
This  very  important  question,  on  the  occasion  of  its  being  placed  before  the  Com- 
mission and  engaging  my  attention,  awakened  a  decided  feeling  of  surprise.  I 
had  not  given  it  either  the  thought  or  study  demanded  by  its  seriousness.  I  have 
sought  in  vain  within  the  four  comers  of  the  Governor's  written  mandate  for  any  words 
showing  that  His  Excellency  had  committed  to  us  the  duty  of  grappling  witii  it.  I 
have  called  to  memory  the  circumstances  already  referred  to,  which  transpired  in 
Parliament  and  show  the  bounds  of  our  authority,  and  I  cannot  assure  myself  that  the 
Legislature  expected,  much  less  intended,  that  we  should  primarily  deal  with  a  problem 
so  pecidiarly  within  its  own  prerogative.  It  is  true  we  had  been  required  to  "  report 
ujpon  the  advisability  of  introducing  some  system  of  local  self-Govemment  to  Native 
Territories,"  but  it  never  occurred  to  me  that  the  "  local  self-Govemment "  so  alluded 
to  was  in  the  nature  of  a  high  Executive  Government  so  dominant  and  extensive  as  to 
embrace  within  its  swdy  even  the  Territorial  Administration  now  recommended. 

86.  When  that  branch  of  our  enquiry  was  in  hand  it  appeared  to  me  that  we  were 
dealing  with  the  modest  topics  of  Municipal  or  Village  Government,  and  when  I  retrace 
the  steps  we  took  I  cannot  resist  the  impression  that  my  colleagues  followed  precisely 
the  same  track,  and  allowing  for  incidental  questions  bearing  upon  the  higher  subject 
it  really  does  appear  that  what  we  were  trying  to  find  out  was  whether  the  Natives 
showed  any  capacity  or  ambition  to  become  Municipal  Commissioners,  Members  of 
Village  or  School  Boards,  Divisional  Councillors  or  officials  of  other  similar  institutions- 

87.  If  I  had  thought  that  we  were  expected  to  enter  upon  the  domain  of  politics 
and  to  deal  with  the  well-known  inconveniences  caused  by  the  remoteness  of  the  Seat  of 
Government  from  the  Frontier,  I  should  not  have  shrunk,  even  at  the  risk  of  reviving 
the  controversies  of  by-gone  days,  from  entering  upon  any  necessary  investigation ; 
this  would  have  involved  the  necessity  of  taking  the  evidence  of  a  class  of  pofiticiana 
who  have  not  been  consulted  by  us,  and  I  respectfully  submit  that  before  tne  recom- 
mendations to  establish  this  Territorial  Administration  are  adopted,  there  ought  to  be 
full  enquiry  more  directly  bearing  upon  that  particular  subject.  I  am  quite  in  sympathy 
with  those  who  have  so  forcibly  pointed  out  to  Your  Excellency  that  the  loyal  ^afb: 
best  values  the  Government  which  is  accessible,  which  can  be  seen,  heard,  and  when 
necessary  felt,  but  before  I  can  commit  myself  to  that  kind  of  legislation  which  will 
suit  his  "  special  circumstances,"  I  am  bound  to  pause  and  enquire  whether  it  is  not 
within  the  range  of  practical  politics  to  organise  some  other  and  more  comprehensive 
plan  which  while  meeting  his  wants  can  also  be  adapted  to  the  necessities  of  other  loyal 
subjects  of  Her  Majesty  the  Queen. 

88.  But  I  am  not  in  sympathy  with  a  novel  proposition  which  has  been  made,  and 
which  starts  from  the  postidate  that  our  Transkeian  subjects  do  not  respect  our  conmion 
Colonial  Institutions,  and  therefore  reconmiends  that  separate  and  different  institutions 
should  be  established  for  their  own  Government,  and  I  confess  I  do  not  see  that  it  is  at 
all  anomalous  that  we  should  attempt  to  govern  the  Native  territories  with  "  the  same 
undivided  administrative  machinery  "  used  in  the  Government  of  the  Colony. 

89.  The  fact  is  those  Territories,  wisely  or  unwisely,  have  already j  as  regards  one 
part  of  them,  been  absolutely  annexed  to  the  Colony ;  as  regards  the  other  part,  their 
annexation  is  in  progress,  and  is  temporarily  delayed  for  reasons  stated,  and  I  cannot 
see  how  coraf ormably  to  the  8j)irit  and  letter  of  our  Constitution  it  is  possible  either  to 
establish  alien  institutions  for  the  gratification  and  government  of  the  inhabitants,  or  to 
govern  them  otherwise  than  bv  the  administrative  machinery  common  to  the  whole 
Colony.  That  expedient  was  tried  for  some  years  in  that  part  of  the  country  commonly 
known  as  British  Kaffroria,  when  its  state  was  very  analogous  to  the  present  condition 
of  the  Transkei,  and  though  backed  by  the  influence  of  British  prestige  and  British 
coin  it  failed ;  the  alternative  of  Annexation  was  taken,  the  country  came  under  the 
influence  of  Colonial  Institutions  and  the  ordinary  Colonial  administrative  machinery, 

and  then 
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and  then  followed  the  very  remarkable  success  anfl  prosperity  there  which  we  are  now 
witnessing. 

90.  It  was  tried  also  at  the  Diamond  Fields,  and  in  spite  of  numerous  favoring 
circumstances  the  experiment  failed  again.  And  it  is  a  noticeable  fact  that  in  each 
instance  High  Courts  of  Justice  corresponding  to  the  Recorder's  Court  now  recom- 
mended for  the  territories  had  been  established,  and  though  their  Benches  were  filled 
by  excellent  men,  those  Courts  were  not  regarded  as  being  as  useful  and  as  effective  as 
could  have  been  desired,  and  were  superseded  without  any  regret. 

91.  It  would  be  far  preferable  to  give  the  Natives  to  imderstand  that  our  respon- 
sibilities and  their  welfare  make  it  unavoidable  that  all  the  branches  and  machinery  of 
Government  should  be  in  our  own  hands,  and  though  deferring  liberally  to  their  wishes, 
often  even  to  their  prejudices,  as  regards  matters  of  detail  and  form,  we  cannot  sacri- 
fice any  one  principle  of  our  Executive  and  Legislative  Institutions,  which  must  In  all 
essential  points  be  European. 

NATIVE  COUNCIL. 

92.  And  I  am  now  to  report  to  Your  Excellency  that  I  have  found  myself  unable 
to  concur  in  the  recommendation  that  a  Native  Council  shall  be  constituted  for  the 
Territories. 

93.  I  do  uot  quite  understand'the  nature  of  the  proposed  scheme ;  but  so  far  as  I  do 
understajid  it,  I  am  bound  to  say  it  does  not  commend  itself  to  my  judgment.  If  it  be 
contemplated  that  the  body  shall  not  exercise  any  Legislative  powers,  then  it  provides 
only  for  public  meetings  or  for  Pitsos.  If  the  former,  no  legislation  is  required ;  such 
assemblies  have  a  recognised  value  in  all  well-governed  communities,  but  to  be  useful 
they  must  be  free  from  all  State  interference.  The  Natives  use  them  constantly. 
When  the  Commission  visited  the  Transkei  we  witnessed  several  large  and  important 
gatherings  convened  for  the  express  purpose  of  discussing  some  of  the  subjects  now 
under  consideration,  and  I  am  not  aware  that  anything  transpired  to  show  that  they 
required  any  sort  of  legislation.  If  the  latter,  then  guided  by  our  experience  of  Pitsos  in 
Basutoland,  I  am  of  opinion  that  it  is  better  the  recommendation  should  not  be  acted 
upon,  for  they  appear  to  have  done  more  harm  than  good. 

94.  If  it  is  to  have  legislative  or  quasi-legislative  functions,  I  am  equally  unable 
to  accept  the  proposal ;  like  that  relating  to  separate  Government  it  will  be  unconsti- 
tutional, and  if  it  be  constituted  and  proves  successful,  I  am  afraid  the  natural  effect 
will  be  to  combine  and  consolidate  needlessly  the  native  element ;  and  if  that  does  not 
establish  something  like  a  separate  organization,  it  will  afford  marked  facilities  for 
creating  political  alliances  which  may  be  turned  to  evil  account  by  bad  men  and 
prove  exceedingly  dangerous. 

95.  We  cannot  be  too  cautious  in  making  these  changes  and  introducing  prac- 
tices which  they  do  not  understand,  and  to  which  neither  their  history  nor  their 
traditions  furnish  any  sort  of  parallel.  Rather  let  us  strengthen  and  improve  the 
existing  system.  At  any  rate  it  has  the  merit  of  having  been  accepted  by  the  people, 
and  of  being  so  analogous  to  their  own  tribal  Government,  that  when  the  high  executive 
and  judicial  functions  passed  from  the  Tribal  Chief  to  the  Chief  Magistrate  the  tran- 
sition was  hardly  perceptible,  while  the  subordinate  Magistrates  stepped  so  easily  into 
the  posts  of  the  Headmen  and  Councillors  that  except  for  the  improvement  which  they 
were  instrumental  in  producing  the  common  people  were  hardly  sensible  of  any  change 
at  all. 

96.  Independent  of  the  strong  reluctance  I  feel  to  being  a  party  to  Mie  reoom-' 
mendation  of  radical  alterations  of  policy  as  well  as  of  administration,  towards  the 
Natives,  I  must  confess  to  having  formed  a  very  favorable  estimate  of  the  general 
Administration  of  Public  Affairs  in  the  Transkei  by  or  through  the  Chief  Magis- 
trates. These  l\igh  functionaries  need  no  testimonial  from  me.  1  had  the  privilege  of 
visiting  the  fields  of  labor  of  two  of  them ;  I  heard  their  own  expositions  of  their 
policy,  I  was  able  to  mark  its  effects  upon  their  coadjutors  and  upon  the  population, 
and  I  came  away  with  the  impression  that  they  were  faithfully  and  successfully  doing 
their  duty.  It  did  not  strike  mo  that  they  desired  any  organic  change  of  system,  and  1 
submit  to  Tour  Excellency  that  the  precept  taught  by  the  old  aphorism  to  "  let  weU 
alone  "  has  not  by  any  means  lost  its  ancient  value. 

PARLIAMENTARY  REPRESENTATION. 

97.  But  when  the  Commission  resolved  to  consider  the  question  as  to  the  expe- 
diency of  conceding  the  privilege  of  Representation  in  our  Colonial  Parliament  to  the 

Territories 
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Territories,  I  felt  myself  free  to  vote  in  favour  of  the  concession.  The  people  are 
British  subjects,  they  share  with  their  fellow  subjects  many  excellent  privileges 
including  the  important  one  of  paying  taxes,  many  of  them  are  superior  in  wealth  and 
intelligence  to  some  of  the  voters  of  their  o\vn  class  and  colour  on  this  side  of  the 
Kei,  who  are  already  registered  voters.  Again,  the  European  population  in  Ghriqualand 
East  and  in  Tembuland  is  rapidly  increasing,  and  I  can  see  no  reason  why  they 
should  not  send  their  representatives  to  a  l^arliament  in  which  are  so  deeply  interested, 
and  as  at  present  advised,  I  should  not  hesitate  to  raise  those  territories  to  the  rank 
of  constituencies,  and  the  people  to  the  privileges  of  the  franchise  as  soon  as  they 
desire  it. 

98.'  These  are  the  most  prominent  points  suggested  to  my  mind  by  the  evidence 
collected  on  the  four  questions  committed  to  us,  on  which  I  have  felt  it  my  duty  to  make 
a  Report.  There  are  others  that  may  be  regarded  as  subsidiary  on  which  I  have  also 
something  to  say;  but  as  this  is  the  Report  of  only  one  Member  of  the  Commission,  and 
I  have  already  extended  it  to  a  somewhat  inconvenient  length,  I  refrain  from  prolong- 
ing it,  and  I  lay  down  my  pen  with  a  deep  sense  of  the  importance  of  a  subject  that  I 
have  very  carefully  considered,  and  with  a  feeling  of  regret  that  I  am  not  better 
qualified  to  render  a<»sistance  to  Your  Excellency  in  the  high  and  responsible  position 
you  hold  as  Governor  of  the  Native  Dependencies  and  Her  Majesty's  Chief  Repre- 
sentative in  South  Africa. 

I  have  the  honor  to  be, 

Sir, 

Your  Excellency's  very  obedient  Servant, 

J.  AYLIiT. 


A. 

The  Commission  having  at  length  accomplished  the  duty  of  taking  evidence  upon  the 
four  subjects  referred  to  them  specially  in  regard  to  the  Kafir-speaking  population  of  the 
Transkeian  native  dependencies,  now  record  their  final  resolutions  thereon  as  to  the 
subject  : — 

a.  To  enquire  into  the  Native  Laws  or  Customs  which  obtain  in  the  Territories  annexed  to  this 
Colony,  and  to  suggest  such  a  Code  of  Civil  and  Criminal  Law  as  may  appear  suited  to  the 
future  wmdition  of  those  countries. 

They  find  that  ,there  docs  exist  a  well-understood,  generally  accepted  aboriginal  system, 
known  as  Kafir  law,  possessing  common  features,  and  prevailing  amongst  all  South  African 
tribes,  which  is  undoubtedly  efficacious  if  properiy  administered  to  give  security  to  life  and 
property,  and  is  withal  so  interwoven  with  their  ancient  tribal  organization  as  to  be  incapa- 
ble of  immediate  suppression  without  the  coercion,  which  for  political  and  other  considera- 
tions it  would  be  imprudent  to  exercise.  That  law  is  now  practically  being  administered  by 
most  qf  the  European  Magistrates  in  those  dependencies  as  well  as  by  a  number  of  Tembu 
Chiefs  and  Headmen  to  whom  judicial  powers  were  expressly  reserved  under  formal  conven- 
tions made  with  the  Colonial  Government. 

It  is  therefore  recommended  that  tlie  system  should  bo  utiUzed  for  the  government  of 
the  dependencies  referred  to,  during  the  subsistence  of  existing  conditions,  and  to  that  end 
should  be  reduced  to  the  form  of  a  written  code  of  regidations,  derived  from  and  based  upon 
the  principles  of  Kafir  law. 

In  the  construc^tion  of  those  regulations  due  regard  sliould  always  be  given  to  the 
paramount  obligations  of  justice  and  humanity,  and  tlie  policy  of  the  Government  should  be 
to  aim  at  the  voluntary  surrender  for  good  considerations,  by  the  Chiefs  and  Ueadmen 
alluded  to,  of  their  judicial  powers,  and  tlie  ronioval  of  the  said  regulations  as  soon  as  the 
circumstances  of  the  Natives  and  the  relations  of  the  Colony  will  fidlow,  so  that  the  depen- 
dencies may,  as  soon  as  possible  in  common  with  the  other  parts  of  Her  Majesty's  Posses- 
sions in  this  Colony,  be  brought  under  the  operations  and  iniiuence  of  Colonial  law. 

Provided,  however,  that  the  benefits  of  trial  by  Jury  be  secured  to  the  dependencies, 
that  they  be  made  subject  to  the  jurisdiction  of  Circuit  Courts,  whose  j^rocedure  shall  be 
adapted  to  theu*  exceptional  conditions,  and  that  due  provision  be  made  for  securing  to 
European  residents  the  benefit  of  Colonial  law,  and  for  so  regulating  proceedings  that  in 
any  suits  or  prosecutions  between  Natives  and  Europeans  the  position  of  tlie  defendant  shall 
determine  whether  Colonial  or  Native  law  shall  be  resorted  to. 

Further  that  the  ^*  Spoor  law"  providing  for  collective  responsibility  shall,  so  far  as 
practica])le,  be  preserved  and  made  appHcable  to  the  dependencies. 

fB.]  As 
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[B.] 


As  to  the  other  duty,  vix. : 


b.  To  enquire  into  the  expediency  or  otherwise  of  providing  for  the  Legalization  of  Native  Mar- 
riages which  have  already  taken  place,  regulating  the  validity  of  Native  Marriages  in  the 
future,    and  declaring  or  amending  Ihe  Law  relating  to  the  Succession  of  Property  in  such 


They  find  that  polygamy  and  the  sale  or  barter  of  women  (TJlculobola)  are  regarded  as 
necessaiy  incidents  of  Native  marriages,  and  excepting  in  the  case  of  those  Natives  who 
have  become  Christian  converts,  are  universally  practised  throughout  the  Kafir  populations. 

The  Commission  deplore  the  prevalence  of  those  customs  as  a  great  social  e^,  which 
they  would  gladly  see  abolished,  but  having  regard  to  several  weighty  political  and  pruden- 
tial considerations,  they  are  unable  to  recommend  that  the  suppression  of  these  practices 
should  be  attempted  by  force  of  law.  It  is  upon  the  religious,  moral,  and  civilizing 
agencies,  under  the  direction  of  Christian  Missionaries,  and  others  at  work  amongst  the 
Natives,  we  must,  for  some  time  to  come,  mainly  depend  for  the  effectual  discouragement  of 
these  objectionable  practices.  In  the  meantime  it  will  be  neither  prudent  nor  safe  for  the 
Courts  of  Justice  to  altogether  refuse  to  recognise  the  existence  of  social  institutions  which 
are  so  fruitful  of  serious  disputes  and  complicated  litigation.  Matrimonial  contentious 
involving  important  interests  constantly  arise,  and  Lf  the  matters  in  dispute  cannot  be 
brought  before  a  Magistrate  for  equitable  adjustment  they  will  inevitably  be  referred  to  the 
decision  of  the  Chiefs.  The  Commission  are  therefore  of  opinion  that,  for  the  present,  all 
Courts  of  Justice  should  be  authorised,  according  to  suitable  rules,  to  entertain  and 
adjudicate  upon  questions  of  contract  involved  in  such  disputes  arising  out  of  Native 
marriages  as  may  be  submitted  to  them,  provided  always  that  there  shall  not  bo  any  personal 
coercion. 

The  Commission  find  that  the  Natives  are  warmly  attached  to  tlioir  own  laws,  **  relating 
to  the  Succession  of  Property."  These  have  been  accepted  by  the  Colonial  Ijegislature  as 
suitable  to  their  condition,  by  means  of  Act  18,  1 864.  This  measure,  however,  being  defective 
owing  to  the  non-publication  of  the  description  of  the  customs  contemplated  by  Section  5  of 
that  Act,  it  is  recommended  that  the  omission  be  supplied  without  delay  in  order  to  secure  a 
distinct  declaration  of  what  the  law  is  upon  the  subject,  and  that  the  Act  so  amended  be  then 
applied  to  the  dependencies;  but  so,  however,  that  no  such  law  shall  in  any  wise  interfere 
with  the  right  of  free  testamentary  disposition. 


Then  as  to  the  next  subject  of  enquiry,  viz.: — **To  enquire  into  the  Native  Customs 
in  the  matter  of  Land  Tenure,  and  to  make  such  suggestions  regarding  the  Tenure  of  Land 
as  may  seem  best  suited  to  carry  out,  where  practicable,  the  policy  of  this  Colony  in  the 
matter  of  individual  Tenure,"  the  Commission  find  that,  according  to  Native  Customs,  the 
land  occupied  by  a  tribe  is  regarded  theoretically  as  the  property  of  the  paramount  Chief  ; 
in  relation  to  the  tribe  he  is  a  Trustee  holding  it  for  the  people  who  occupy  and  use  it  in 
subordination  to  him,  on  communistic  principles.  The  history  and  traditions  of  the  Natives 
have  established  a  deep  anjl  ingrained  prejudice  in  favour  of  this  tenure,  and  the  Commis- 
sion have  learned  with  regret  that  the  well-intentioned  efforts  of  the  Government  to  extend 
the  advantages  of  individual  tenure  to  Natives  located  in  the  Colony  proper  have  not  been 
as  successful  as  could  have  been  desired. 

The  subject  has  proved  to  be  embarrassing  and  difficult,  judging  from  official  reports 
and  the  evidence  of  highly  qualified  and  trustworthy  witnesses,  and  the  Commission  are 
unable  to  recommend  that  anything  like  a  general  83'stem  of  dividing  Native  lands  and 
securing  rights  of  individuals  by  separate  title  deed  sliould  be  decided  on  at  present  for 
Territories.  They  are  of  oj)iniou  tliis  should  be  steadily  kept  in  view  by  the  Government, 
with  the  distinct  object  of  taking  advantage  of  every  favouring  opportunit}'  at  the  request 
of  the  people,  or  from  other  encouraging  circumstances,  to  establish  that  system,  so  that  nt 
the  earliest  practicable  period  **  the  Native  Customs  in  the  manner  of  Land  Tenure  "  shall 
be  superseded  by  the  better  system  of  holding  land  in  the  dependencies  under  individual 
right  and  by  separate  title  deed. 

Meanwhile,  and  until  events  lead  to  that  issue,  the  Commission  recommend  that  the 
lands  in  the  Territories  now  occupied  by  tribes,  or  sections  of  tribes,  shall  by  formal  title 
deeds,  granted  by  the  Crown,  be  settled  and  vested  in  Boards  of  Trustees,  nominated  by 
Government — one  of  such  Trustees  in  each  case  being  a  Cliief  or  influential  Headman — who 
shall  hold  the  same  in  Trust  for  the  benefit  of  the  people  entitled  thereto,  subject  to  such 
rules  and  regulations  as  Government  may  fix  and  determine — always  however  without 
prejudicing  existing  or  vested  rights. 

[D.]  Theu 
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[D.]. 

Then  as  to  the  last  subject  conunitted  to  them,  viz. : — 

</.  To  report  upon  the  advisabilitj  of  introducing^  some  system  of  Local  Sclf-CTovemment  in  X atiire- 
Territories, 

The  Commission  cannot  say  that  their  enquiries  have  led  them  to-  observe  anything  like  » 
general  desire,  or  indeed  any  sort  of  aptitude  amongst  the  Native  tribes  for  liie  management 
of  Local  Government  or  Municipal  affairs,  as  entt?rtained  by  us.  All  their  national  tradition* 
are  in  favour  of  tha  government  of  the  village  or  kraal  by  the  headman  in  the  same  way 
as  the  tribe  is  governed  by  the  Chief,  and  whon  those  authorities  have  been  removed,  there- 
has  bei^u  decidedly  manifested  a  readiness  to  submit  to  the  personal  administration  of  tlie- 
Magistrate.  or  the  personal  influence  of  the  Missionary  as  the  case  may  be,  and  often  with 
the  best  results.  No  specific  legislation  in  the  direction  of  municipal  8elf-gf)vemmont  is 
therefore  recommended  now.  It  is  however  suggested  that  the  requirements  of  villages  and 
Mission  communities  where  the  Native  element  prevails,  can  at  present  be  8up^)  ied  by  th»+ 
jurisdiction  of  the  Migistrate  in  the  one  case  and  of  the  Mission  Station  Otficers  in  iha 
other.  The  Village  Management  Acts  of  the  Colony  are  adapted  for  any  (jommunities 
showing  a  healthy  desire  for  popular  govomraont  in  Municipal  affairs,  and  the  general. 
Municipal  and  District  Laws  of  the  Colony  will  moot  any  cases  possibly  occurring  of  greater 
advance  and  where  the  people  have  acquired  the  superior  qualifications  affv)rdeil  l>y  edneatioi^ 
and  civilization. 
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Graham^ s  Tow?ij  March  1,  1881. 


PRESENT  : 

Sir  J.   D.   Barry,  Kt.,  President ;  Rev.  James  Stewart,  M.D. ;    W.   B.  Chalmers,  Esq. ; 

Jonathan  Ayliff,  Esq.,  M.L.A. 

The  Members  having  met  in  the  Library  Room  of  the  Eastern  Districts  Court  at  1 1 
o'clock  a.m..  Sir  J.  D.  Barry  took  the  chair  as  President,  and  opened  the  proceedings  b}' 
reading  the  Commission  issued  by  His  Excellency  the  Governor,  the  Right  lion.  Sir  H. 
B.  E.  Frere,  Bart,  &c.,  &c.,  nominating  Sir  J.  D.  Barry,  the  Hon.  Charles  IBrownlee,  W.  B. 
Chal  iiors,  Esq.,  the  Rev.  J.  Stewart,  M.D.,  and  W.  E.  Stanford,  Esq.,  to  be  Commissioners 
for  enquiring  into  and  reporting  upon  the  native  laws  or  customs  which  obtain  in  the 
Territories  annexed  to  this  Colony,  and  to  suggest  a  code  of  law  suited  to  the  future  con- 
dition of  those  countries,  and  other  matters  detaih*d  in  the  Commission. 

The  President  also  read  a  letter  of  instructions  from  the  Government,  dated  18th 
September,  1880,  dinicting  him  to  convene  the  Commission;  also  a  letter  dated  28th 
Stjptember  informing  him  of  the  appointment  of  John  Noble,  Esq.,  Clerk  of  the  House  of 
Assemblv,  to  be  Secretarv  to  the  Commission. 

By  dirtK-tion  of  the  President, 

The  Secretary  read  a  Commission  issued  on  the  10th  February,  1881,  under  the  hand 
and  s(?il  of  His  Excellency  the  Governor,  Sir  Hercules  George  Robinson,  G.C.M.G., 
u«)miuating  the  Hon.  Thomas  Upington,  Q.(l,  M.L.A.,  and  Jonathan  Ayliff,  Esq.,  M.L.A., 
to  be  memi>ers  of  the  before  mentioned  Commission. 

The  Soerotary  also  read  a  letter,  datod  October  2*2nd,  1880,  received  by  him  from  the 
Under  Secretary  for  Native  Affairs,  forwarding  a  copy  of  a  memorial  from  the  Wesleyan 
Missionaries  resident  in  the  district  of  Queen's  Town,  on  the  subject  of  title  to  mission  and 
other  projiertios  in  Kalirland,  which  Government  directed  to  be  referred  to  the  Commissicm 
as  the  m«*morial  contained  valuable  suggestions  bnaring  on  Native  Affairs.  ( Vide  Appendix 
F.,  page  378). 

Tlio  So;iM'tar}'  farther  read  letter  received  from  Mr.  C.  S.  Orpon  of  Smithfied,  O.F.S., 
datcnl  9th  December,  1880,  enc^losing  papers  and  correspondence  for  consideratitm  in  connec- 
ti(m  A\'ith  the  investigations  of  the  (\»uimission  regarding  Native  Laws  and  Customs. 

The  S(icTOtary,  >»y  dinjctiou  of  the  President,  laid  before  the  Commission  the  following 
bo(>ks  and  papers  : — 

Proelaniiticms  of  Laws  an<l  R<?gulations  for  Native  Temtories  annexed  and  adjacent  to 
I  ho  Colony  of  the  Cnpe  of  Good  Hope. 

("^oloiH'l  Maclean's  Compendium  of  Native  Laws  and  Customs. 

Tn»ati«*s  with  Native  Chieftains  beyond  the  Colony  fr<^m  1803  to  1854. 

Report  and  Proceedings  of  Commission  on  Native  Affairs,  Cape  of  Good  Hope,  1864. 

Cj'Tes[j  ^u  lence  on  Reni>v.il  and  Supervision  of  Native  Tribes  beyond   the  Border, 

Report  of  Selet^t  Committor  of  Legislative  Council  on  Kiffrarian  Accounts,  1865. 

R 'port  of  Select  Comniitt<»e  of  Legislative  Councril  on  Njitive  Question,  1869. 

Corresp  )ndence  on  Arrangements  under  which  Fingo  Exodus  was  carried  out,  1867. 

Rf*port  of  the  Commission  on  Laws  and  Customs  of  the  Jiasutos,  1873. 

R»jp  )rt  of  (Committee  of  IIous'>  of  Assemblv  on  Basutoland  Regulations,  1872. 

Rt'giilatioiis  proposed  by  Sir  P.  E.  Wodehouse  for  Government  of  Basutos,  1868. 

Select  Coiniuittee  of  House  of  Assembly  (m  Native  Affairs,  1873. 

lilue-Book^  (includiu:^  Roports  of  Magistrates)  on  Native  Affairs,  from  1873  to  1879. 

CoiTespo nden(;e  rt^spcv^ting  S'?ttlement  of  the  Countrv  between  the  Basheo  and  the 
W.^stern  B  )L%ler  of  Natal,  1802. 

CorrtMpD:il.»ace  in  relation  to  th  J  Occupation  of  Nomansland  by  Captain  Adam  Kok 
and  the  Grifpias,  1861. 

Report  i)\\  the  Transkeian  Territory.  1861. 

R•^p  >:'t  by  S.  Probart.  Esq..  Sp  ?cial  Commissioner  on  Tembuland,  1876. 

Pr>p)s<l  Liws  and  Roguliti  )ns  for  the  Government  of  Tembuland  and  Bomvanaland, 
I8S). 

Pr)p)S'.>l  Livvs  and  Regulations  for  th>  Government  of  Gcalekaland. 

R  )r\i\  iti  ►  H  for  Gran^  of  Titles  t )  N  itivos  un  ler  Native  Locations  Act,  1879. 

Mr.  J.  M.  <.)rpea's  Paniphlit  on  PrinnpTos  of  Native  Government,  and  Petition  of  the 
BisutoTfibj,  IS  SO. 

R »;)  ):'i;  of  S'loat  Cj:nnltt33  of  H  rx^}  of  Assembly  oa  Missionary  Institutions,  1872. 
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Papers  in  relation  to  the  Condition  and  Treatment  of  the  Native  Inhabitants  of  South 
Africa,  presented  to  the  Imperial  Parliament  in  1836. 

Report  and  Proceedings  of  Select  Committee  of  House  of  Commons   on  Aborigines  in 
British  oettlements,  1837. 

Report  of  Select  Committee  of  House  of  Commons  on  ICafir  Tribes,  1852. 
Natal — Report  and  Evidence  of  Commission  on  Native  Affairs,  1852  to  1853. 
Instructions  to  Administrators  of  Native  Law  from  1849  to  1872. 
Select  Committee  on  subject  of  Polygamy. 
Papers  and  Memorandum  relating  to  Native  Affairs,  1875. 
Statute  Law  relating  to  Native  Administration. 
Code  of  Native  Law  Administered,  1876  to  1878. 
New  Zealand — Papers  on  Native  Affairs,  viz. : — 
Native  Land  Acts — 

Native  Land  Act,  1373. 
Native  Laud  Amendment  Act,  1874. 
Native  I^and  Act  Amendment  Act,  1877. 
Native  Jjand  Act,  1873,  Amendment  Act,  1878. 
Native  Land  Act  Amendment  Act,  1878* 
Native  Land  Court  Act,  1880. 
Native  Land  Purchasers  for  the  Crown — 

The  Government  Native  Land  Piu^chases  Act,  1877. 
The  Government  Native  Land  Amendment  Act,  1878. 
Maori  Real  Estate  Management — 

Maori  Real  Estate  Management  Act,  1867. 
Mauri  Real  Estate  Management  Amendment  Act,  1877. 
Maori  Representation — 

The  Maori  Representation  Act,  1867. 

The  Maori  Representation  Act  Amendment  Act  and  Continuance  Act,  1 872. 
The  Maori  Representation  Acts  Continuance  A.'t,  1876. 
Native  Schools— 

The  Native  Schools  Act,  1867. 
The  Native  Schools  Amendment  Act,  1871. 
The  Native  Schools  Sites,  1880. 
Marriage — 

The  rialf-caste  Disability  Removal  Act,  1860. 
Native  Circuit  Courts — 

The  Native  Circuit  Courts  Act,  18.58. 
The  Native  Circuit  Courts  Amembnent  Act,  1862. 
The  Intestate  Native  Succession  Act,  1876. 
Native  Lands  Frauds  Prevention — 

Native  Lands  Frauds  Prevention  Act,  1770. 
Native  Lands  Frauds  Prevention  Act  Amendment  Act,  1873. 
The  Native  Lands  Act,  1865— 

The  Native  Lands  Act  Amendment  Act,  1868. 
The  Native  Lands  Act,  1869. 
The  Native  Lands  Act  Amendment  Act,  1870. 
Native  Reserves — 

The  New  Zealand  Native  Reserves  Act,  1856. 
The  New  Zealand  Native  Reserves  Act  Amendment  Act,  1858. 
The  Native  Reserves  Act,  1862. 
Native  Licensing  Act,  1878 — 

The  Outl^-iug  District  Sale  of  Spirits  Act,  1870. 
The  Native  Rights  Act,  1865. 
Native  Affairs,  South  Island. 
Treaty  of  Waitangi,  1840. 
Fiji — Native  AdminiRtration  and  Taxation,  by  Sir  A.  Gordon. 
Canariian  Statutes — Laws  respecting  Indians. 

,,         Treaties  of    Canada  with   the  Indians   of  Manitoba   and   the   North-West 
Tenitories. 
Indian  Penal  Code  (Maine's). 

(Lewis'  Manual). 
Code  of  Criminal  Procedure  (Curries'). 
Code  of  Civil  Procedure. 
Evidence  Act. 
Sir  J.  Phear's  Aryan  Village  in  India  and  Ceylon. 
Hunter's  Orissa — ^Annals  of  Rural  Bengal. 
Caird's  Report  on  Condition  of  India,  1880. 

Systems  of  Land  Tenui*e  in  Various  Countries  (Cobden  Club  Papers). 
The  Secretary  rend  a  letter  of  date  11th  February,  which  ho  had  received  from  the 
A(;tiug  Under  Colonial  Secretary,  intimating  the  amount  of  allowances  to  be  gp*anted  to  official 


and  non-official  members  of  tlie  Commission,  and  also  the  payments  for  official  witnesses 
whose  evidence  the  Commission  might  desire,  and  whose  attendance  Government  might 
sanction. 

Resolved, — That  the  Government  be  roquostod  to  sanction  the  pajTneut  of  reasonable 
expenses  of  such  non-official  witnesses  as  the  (Commission  may  (jousider  it  necessary  to 
summon  from  a  distance,  and  that  all  such  payments  as  the  Commission  may  deem  proper 
to  be  incurred  shall  be  approved  under  tlie  certificate  of  the  Secretary. 

It  was  further  resolved, — That  the  Government  be  requested  to  authorise  the  same 
personal  and  travelling  allowances  to  the  SecTetary  of  the  Commission  as  already 
sanctioned  for  official  members,  and  also  to  authorise  the  necessary  expenses  to  be  incurred 
to  secure  for  the  Commission  the  services  of  a  shorthand- writer  and  also  if  necessary  an 
interpreter. 

The  President  then  informed  the  Commission  that  in  accordance  with  the  letter  of 
instructions  addressed  to  him  by  the  Government  in  September  last,  he  had  plaxjed  himself 
in  communication  with  the  other  members,  and  had  convened  a  meeting  for  the  1 7th  day  of 
December,  1880 ;  but  in  consequence  of  the  disturbed  state  of  the  Native  Territories,  which 
rendered  it  impossible  for  the  Commission  to  proceed  with  its  enquiry  into  the  important 
and  extensive  matters  referred  to  them,  he  had  deemed  it  advisable  to  x^ostpone  tne  first 
meeting  untQ  the  present  time. 

Mr.  Ayliff  suggested  that  some  rules  should  be  adopted  by  the  Commission  to  regidate 
its  proceedings. 

It  was  resolved, — That  in  taking  the  evidence  of  witnesses  on  the  several  subjects  referred 
to  the  Commission  for  enquiry  and  report,  the  examination  in  chief  be  carried  on  by  the 
President,  and  that  each  member  in  rota,tiou  be  called  upon  to  follow  up  the  same ;  and 
that  the  President  be  authorised  to  limit  the  examination  as  far  as  possible  to  one  subj  ect 
at  a  time  and  to  decide  all  questions  of  order. 

It  was  further  resolved, — That  the  Secretary,  with  the  assistance  of  the  Rev.  Dr. 
Stewart  and  Mr.  Chalmers,  prepare  an  epitome  of  the  native  laws  and  customs  of  the  Kafirs 
as  set  forth  in  Colonel  Maclean's  Compendium  of  the  Native  Laws  and  Customs,  and  also 
of  the  laws  and  customs  of  the  Basutos  as  sot  forth  in  the  Report  of  Government  Commission 
of  1872,  and  tliat  printed  copies  of  the  same  bo  forwarded  as  early  as  iwssiblo  to  all 
members  of  the  Commission. 

It  was  also  resolved, — ^That  for  tlie  information  of  the  Commission,  an  epitome  of  the 
Statute  Laws  of  the  Colony  specially  relating  to  natives,  and  more  x^tirticidarly  an  abstract 
of  the  laws  relating  to  inheritance  and  succession  of  property,  native  marriages  and  land 
tenure,  be  prepared,  and  the  President  and  Mr.  Ayliff  agreed  to  draft  the  same. 

Further  resolved, — That  an  abstract  of  the  native  laws  administered  in  Natal  be 
printed  for  the  information  of  members,  and  that  application  be  made  to  the  Government  of 
the  Orange  Free  State  for  copies  of  the  laws  applying  to  natives ;  also  to  the  Governments 
of  New  Zealand  and  of  Fiji  for  the  fullest  infonuation  relating  to  the  administration  of 
native  affairs  in  those  countries. 


Wednesday^  2nd  March^  1881. 

PRESEXT  : 

Sir  J.  D.  Barry,  Kt. ;  W.  B.  Chalmers,  Esq. ;  Rev.  J.  Stewart,  M.D. ;  J.  Ayliff.  Esq. 

Resolved, — That  at  the  next  meeting  of  the  Commission,  each  member  be  prepared  to 
submit  questions  to  be  embodied  in  a  Circular  with  a  view  to  elicit  information  from  persons 
in  various  parts  of  the  Colony,  on  the  several  subjects  of  enquiry  referred  to  the 
Commission. 

Resolved, — That  tlie  Secretary  lay  before  the  Commission  at  its  next   meeting,  the 

?apers  relating  to  the  Aborigines  of  the  Ca|)e  of  Good  Ho2)e  printed    by  the   Imperial 
'arliament. 

The  President  read  the  following  draft  preliminary  report,  which  was  adopted  and 
ordered  to  be  forwarded  to  Government:  And  the  Coumiission  adjourned. 


To  His  Excellency  Sir  Hercules  George  R.  Ro])inson,  G.C.M.G.,  Governor  of  the  Colony 
of  the  Capo  of  Good  Hope,  and  Her  Majesty's  High  Commissioner. 

The  undersigned  Commissioners,  appointed  by  th(5  Commission  issued  on  the  loth 
September,  18H0,  by  HisExcolency  the  Right  Honourable  Sir  H.  B.  E.  Frere,  Bart.,  &o., 
an«l  the  Supplementary  Commission  of  Your  Excellency,  liearing  date  the  1 0th  day  of 
Februar}',  1881,  to  emiuire  into  the  Native  La\vs  and  Customs  whicth  obtain  in  the  native 
teri'itories  amiexwl  to  the  ( -olony,  and  to  suggest  a  code  of  law  suited  to  the  future  condition 
of  those  countries,  and  other  matters  detailed  in  the  aforesaid  Commission,  have  most 
respectfully  to  present  the  following  preliminar}-  report. 

In  accordance  with  the  letter  of  instructions  issutnl  by  the  Qt>vernment  in  September 
last,  the  President  jdaced  himself  in  communication  with  the  several  members  of  the  (Com- 
mission, and  convt»nod  a  meeting  for  the  17th  day  of  December,  1880  ;  but  in  consequence  cf 
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the  distiirbod  .state  of  tlio  country  and  especially  of  portions  of  the  native  territories  boyond 
tlie  Colony,  it  was  considered  inexpedient  for  the  Commission  to  proceed  with  its  enquiry 
intotJie  important  and  extensive  subjects  referred  to  it,  and  the  first  meeting  was  therefore 
l)ostponed  until  the  first  day  of  i^Farch,  1881. 

Tlie  (..omniission  haN^ng  met  and  agreed  upon  the  course  of  procedure  to  be  followed, 
and  niadi'  other  i)reliminary  arrangements  necessary  for  the  proper  discharge  of  its  functions, 
has  now  n^solvtd — owing  to  the  c(mtinued  unsettled  state  of  the  country,  which  prevents 
some  members  from  giving  tlieir  attendance, — to  suspend  its  sittings  until  immetliately  after 
the  close  of  the  ensuing  session  of  Parliament,  when  it  is  hoped  the  Commission  will  be 
able  to  prosecute  its  labours  to  a  satisfactory  conclusion. 

Monday^  ^th  September^  1881. 

Pursuant  to  Circular  issued  by  direction  of  the  President,  the  Commission  mot  this  day, 
in  the  Library'  of  the  Eastern  Districts  Court  lioom,  at  Graham's  To^^^l. 

PRESENT  : 

Sir  J.   D.   Barry,    Kt.,    President;  W.   E.   Stanford,    E8<|. ;    J.    Ayliff,    Esq.,    M.L.A.  ; 

Dr.  W.  B.  Benv. 

v' 

The  Secretary  read  a  Commission  issuoil  by  His  Excrdleney  Sir  H.  G.  P.  Pobinsou, 
bearing  date  the  22nd  day  of  August,  a ppoini  in g  William  Bisset  Berry,  Esq.,  M.D.,  to  bo 
an  additional  member  of  th(»  Commission. 

The  Secretary  also  read  a  letter  from  the  iriulcr  Colonial  Secretary,  dated  loth  IVfardi, 
1881,  sanctioning  payment  of  \\m  expenses,  for  whiili  the  (Vnnmission  reciuested  authority, 
in  accordance  with  resolutions  agreed  to  at  tlie  nuM»ting  of  the  1st  March  last. 

The  Secretar}'^  further  read  a  letter  from  the  Under  Secretary  for  Native  Affairs, 
forwai'ding  Treasury  Draft  for  £1,000  to  meet  the  expenses  of  the  Commission. 

The  Secrt^tary  read  letter  fi'om  Mr.  C.  Brownleo  of  date  2nd  August,  and  also  om  of 
date  30th  August,  informing  the  President  that  he  was  unable  to  attend  this  meeting,  but 
hoped  to  be  present  at  a  subsequent  one,  and  forwarding  a  paper  on  the  several  subjects 
referred  to  the  Commission  [tide  Appendix  B.) 

The  Secretary  submitted  printed  abstract  of  Colonial  Laws  affecting  Natives  *  and 
Abstract  of  Kafir  Laws  and  Customs,  Basuto  Laws  and  Customs,  and  Natal  Native  liaw 
Code,t  together  with  papers  relating  to  the  Kafir  tribes,  presented  to  the  Lnperial  Parlia- 
ment from  1835  to  1852,  and  papers  relating  to  Native  Administration  in  New  Zealand, 
Fiji  and  Ceylon,  also  the  laws  of  the  Orange  Free  State. 

On  the  moti(m  of  Dr.  Berry,  it  was  resolved  that  the  thanks  of  the  Conmiission  be  given 
to  the  gentlemen  who  compil(?d  the  printed  abstract  of  Colonial  Laws  affei.ting  Natives,  and 
the  summaries  of  Native  Laws  and  Customs. 

Mr.  Stanford  handed  in  a  letter  from  the  Bishop  of  St.  John's,  dated  Umtata,  24th 
August,  covering  a  copy  of  the  **  Constitutions  of  tlie  Diocese,''  containing  projwsed  regu- 
lations for  native  villages  and  offering  to  enter  further  into  detail,  if  it  were  wished, 
respecting  the  principles  on  which  the  present  village  or  ** kraal"  system  might  bo 
developed. 

Dr.  Berry  handed  in  copy  of  the  regulations  for  the  management  of  the  native  location 
at  Lesseyton,  in  the  divisicm  of  Queen's  Town  ;  also  cop}'  of  the  report  of  the  Committee  of 
the  Kai&arian  Vigilance  Committee  on  Native  Affairs,  in  1878. 

The  Secretary  submitted  copy  of  Pules  nnd  Pegulations  for  management  of  locations 
in  the  Division  of  Stock onstrom ;  also  co]>v  of  tlie  Ceylon  Ordinance  No.  26  of  1871,  on 
Village  lid anagemont ;  and  memorandum  of  Sir  B.  IVere  on  ''Existing  Judicial  and  Political 
divisions  of  Kafij:land." 

The  President  submitted  minutes  of  examination  of  the  ex-Zulu  King,  Cetywayo,  in 
regard  to  the  native  lawn  and  customs  of  the  Zulus,  taken  at  Oude  ^Folen,  near  Cape  Town 
on  the  6th  and  7th  July,  1881.     (  Vide.  Minutes  of  Evidence,  page  517). 

The  President  also  submitted  a  hotter  addressed  to  him  by  the  Town  Clerk  of  Grraham's 
To^ii,  on  behalf  of  the  Mayor,  placing  the  Town  Hall  at  the  disposal  of  the  C'ommission  for 
its  sittings ;  and  it  was  resolved  that  the  thanks  of  the  Commission  be  conveyed  to  the 
Mayor  with  an  intimation  that,  if  found  to  be  necessary,  the  Commission  will  avail  itself  of 
the  accommodati(m  offered. 

On  the  motion  of  Dr.  BeiTv,  it  was  resolved  that  the  Surve3*or-General  be  rocpiested  to 
furnish  the  Commission,  as  early  as  possible,  with  a  return  shewing  the  number  of  village 
land  lots  surveyed  and  titles  issued,  the  number  taken  up,  and  the  nimiber  unclaimed  or 
cancelled,  at  the  locations  of  Oxkraal  and  Kamastone,  Heald  Town  and  other  Native 
liOcntions  where  the  system  of  individual  tenun*  has  been  brought  into  operation  ;  nlso  the 
amount  \)^i(\.  by  title-holders  for  the  same,  and  the  amount  still  owing,  together  with  a 
repoi-t  as  to  the  causes  which  have  hindered  the  carrying  out  of  the  system  of  individual 
land  tenure. 

The  Commission  then  proceeded  to  the  consideration  of  the  questions  to  be  embodied  in 
a  Circular  to  be  issued,  with  the  ^icw  of  eliiiting  opinions  on  the  several  subjects  referred 
to  the  Commission  for  enquiry  and  n^port. 

*  Appendix  A.         t  Api^iidix  B. 


vu 
Ihiesda^y  Qth  SeptembeTy  1881. 


PRESENT  : 

Sir  J.  D.  Barry ;  W.  E.  Stanford,  Esq. ;  J.  AylifE,  Esq.,  M.L.A. ;  Dr.  W.  B.  Berry. 

Commission  in  deliberation. 

Besolved, — Tliat  the  questions  adopted  for  the  general  Circular  to  be  issued  by  the  Com- 
mission be  forthwith  i)rinted.     ( Vide  Apjiendices  p.  263V 

Besolved, — That  the  Chief  Magistrate  of  Temouland  be  requested  to  furnish  the  Commis- 
sion with  copies  of  Circulars  issued  by  him  relating  to  spoor-law,  book-debts,  sale  of  liq^uors, 
and  any  omer  matters  relating  to  the  administration  of  justice,  criminal  or  civil,  in 
Tembuland. 

Besolved, — ^That  Sir  T.  Shepstone,  G.C.M.G.,  be  requested  to  attend  the  meeting  of 
the  Commission  to-morrow,  for  the  purpose  of  giving  evidence. 


Wednesday^  7th  September^  1881. 

PRESENT  : 

Sir  J.  D.  Barry ;  W.  E.  Stanford,  Esq. ;  J.  Ayliff,  Esq.,  M.L.A. ;  Dr.  W.  B.  Berry. 

Dr.  Berry  submitted  questions  to  be  sent  by  Circular  to  the  Inspectors  and  Superin- 
dents  of  Native  Locations.     (  Vide  Appendices,  p.  325). 

Mr.  Stanford  submitted  questions  for  Cifculsur  to  be  addressed  to  the  Chief  Magistrates 
and  Magistrates  of  the  various  districts  in  the  territories  annexed  to  the  Colony.  ( Vide 
Appendices,  p.  323). 

Besolved, — ^That  the  Circulars  and  questions  be  adopted,  and  that  the  same  be  printed. 

Sir  Theophilus  Shepstone,  K.C.M.O.,  was  then  called  in  and  examined. 


Thursday^  %th  September^  1881. 

present: 
Sir  J.  D.  Barry;  W.  E.  Stanford,  Esq. ;  J.  Ayliff,  Esq.,  M.L.A. ;  Dr.  W.  B.  Berry. 

Sir  Theophilus  Shepstone,  K.C.M.G.,  further  examined. 


Friday,  9th  September^  1881. 

present  : 
Sir  J.  D.  Barry;  W.  E.  Stanford,  Esq. ;  J.  Ayliff,  Esq.,  M.L.A. ;   Dr.  W.  B.  Berry. 

Sir  Theophilus  Shepstone,  K.C.M.C,  further  examined. 

Saturday,  10#/^  September,  1881. 

PRESENT  * 

Sir.  J.  D.  Barry ;  W.  E.  Stanford,  Esq. ;  J.  Ayliff,  Esq.,  M.L.A. ;  Dr.  W.  B.  Berry. 
Sir  Theophilus  Shepstone,  K.C.M.G.,  further  examined. 


Monday,  12th  September,  1881, 

present: 

Sir  J.  D.  Barry;  W.  E.  Stanford,  Esq. ;  Hon.  T.  Upington ;  J.  AylifE,  E*^i.,  M.L.A. ;  Dr. 

W.  B.  Berry. 

The  President  submitted  letter  dated  7th  September  from  the  Under  Colonial  Secretary, 
acquainting  him  that  His  Excellency  the  Governor  had  issued  a  Commission  appointing 
Emile  Samuel  BoUand,  Esq.,  M.A.,  to  be  an  additional  member  of  the  Commission. 

The  President  suggested  that  it  was  desirable  to  frame  a  criminal  code,  for  all  Native 
Territories  and  Dex)en(iencios  of  the  Capo  Colony,  defining  the  nature  of  offences  with 
penalties  thereto  attached,  and  the  form  of  proc(»durp,  and  that  a  Committee  bo  appointed 
to  draft  such  a  code. 

Commission  in  deliberation. 

Besolved, — That  the  further  consideration  of  the  drafting  of  a  criminal  code  be 
postponed. 

The  further  examination  of  Sir  Theophilus  Shepstone,  K.C.M.G.|  was  then  proceeded 
-with. 
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Tuesday^  Itfh  SepfemheTy  1881. 

present: 
Sir  J.  D.  Barry;  W.  E  Stanford,  Esq. ;  Hon.  T.  Upington,  J.  Ayliff,  Esq.,  li.L.A. 

Sir  Theophilus  Shepstone,  K.O.M.G.y  further  examined. 
Dashe,  a  Oaika  Kafir,  examined. 

Wednesdn^j  lith  Sqptemher^  1881. 

fsesxnt: 

Sir  J.  D.  Barry;  Eev.  Dr.  Stewart;  W.  E.  Stanford,  Esq. ;  J.  Ayliff,  Esq.,  M.L.A. ;  Hon* 

T.  Upington. 

Toto,  Tsliuka,  Heta^Ngquaba  and  Zonke,  Kafirs  of  the  Gaikatrilie,  under  examination. 


Thursday^  Ibth  Septemhet'^  1881. 

present: 
Sir  J.  D.  Barry ;  Hon.  T.  Upington ;  J.  Ayliff  ]  Eev.  Dr.  Stewart ;  W.  E.  Stanford,  Esq. 
The  examination  of  Toto,  Metu,  Ngquaba,  and  Dashe  and  Zonke,  continued. 


Friday^  l^th  September^  1881. 

pbsssnt: 
Sir  J.  D.  Barry ;  Bev.  Dr.  Stewart ;  W.  E.  Stwif ord,  Esq. ;  Hon.  T.  Upington,  J.  Ayliff, 

Esq.,  M.L.A. 

On  the  motion  of  the  Hon.  T.  Upington, 

It  was  resolved  that  the  Commission  at  the  conclusion  of  its  sittings  at  Graham's  Town, 
proceed  to  Tembuland  and  the  Transkeian  Territories,  by  such  route  as  nftiy  hereafter  be 
deemed  expedient,  taking  such  evidence  as  may  be  deemed  necessary,  throughout  such  route. 

Bev.  Eliji^  Makiwane,  native  missionary,  Macfaxlane  station,  district  of  King  William's 
Town,  examined. 

Bev.  Fambani  Mzimba,  Native  Missionary,  Lovedale,  district  of  Yictoria  East, 
examined. 


Saturday^  VJth  S^tmberj  1881. 


PREsmrr: 


Bev^Dr.  Stewart  (in  chair);  Hon.   T.  Upington;  W.    E.   Stanford,    Esq,;  J.  Ayliff, 

Esq.,  MX.A. 

The  examination  of  Toto,  Tshuka,  Metu,  Ngquaba,  and  ZonkOi  continued. 


Monday y  l^th  September ,  1881. 

FBXSEirr : 
Sir  J.  D.  Barry ;  W.  E.  Stanford,  Esq. ;  Eev.  Dr.  Stewart ;  J.  Ayliff,  Esq. 

The  examination  of  Toto,  Tshuka,  Metu,  Ngquaba,  and  Zouke,  concluded. 


Tuesday^  20th  September^  1881. 

pbesent  : 
Sir  J.  D.  Barry ;  W.  E.  Stanford,  Esq. ;  J.  Ayliff,  Esq. 

Bead  lector  from  James  J.  Baines,  superintendent  Native  Locations,  Bathurst,  W.,  in 
reply  to  Circular ;  also  letter  from  Eev.  EL.  H.  Dugmore,  Queenstown. 

S.  Barrett,  Inspector  Native  Locations,  Lower  Albany,  examined. 

Besolved,  on  the  motion  of  Mr.  Stanford,  seconded  by  Mr.  J.  Ayliff, — That  a  letter  be 
written  by  the  Secretary  to  Sir  Theophilus  Shepstone,  K.C.M.O.,  acknowliadging,  on  behUf 
of  the  Copamission,  the  valuable  and  interesting  evidence  which  he  has  afforded,  it  t^ 
garding  the  important  questions  upon  which  he  has  been  examined. 


IX 

Wednesday^  ^\%t  S^temher^  1881. 

Sir  J.  D.  Barry  ;  AV.  E.  Stanford,  Esq. ;  J.  Ayliif ,  Esq. ;  E.  S.  RoUand,  Esq. 

Mr.  Holland  produced  a  Commission  issued  on  tlie  31st  August  last,  under  the  hand  and 
seal  of  His  Excellenc}'  the  Governor,  Sir  H.  Eobinson,  G.C.M.G.,  api>ointing  him  to  be  a 
Meml)er  of  the  Commission. 

The  Secretary  read  letter  from  Mr.  11.  Sprigg,  Inspector  of  Native  Location,  No.  .5,  King 
William's  Town,  in  reply  to  Circidar  ;  also  letter  from  Mr.  J.  Philip,  Kimberley,  containing 
enclosures  regarding  certain  native  customs  to  bo  enquired  into. 

The  Rev.  J.  A.  Chalmers,.  Minister  of  the  Prosb^'terian  Cliurch,  Graham's  Town,  was 
then  examined. 


Thunday^  22nd  Septemher^  1881. 

PRFSEXT  * 

Sir  J.  D.  Barry ;  W.  F.  Stanford,  Esq. ;  J.  AyUff,  Esq. ;  E.  S.  RoUand. 

The  Secretary  read  letter  from  Mr.  J.  C.  Pinkorton,  Inspector  of  Locations,  Gwatjni,  in 
reply  to  Circular. 

The  Rev.  J.  A.  Chalmers  further  examined. 


Friday^  23rrf  September^  1881. 

PP.'RR'KVr  • 

Sir  J.  D.  Barry ;  W.  F.  Stanford,  Esq. ;  J.  Ayliff ,  Esq. ;  E.  8.  Holland,  Esq. 

Rev.  J.  A.  Chalmers  examined. 

Hon.  Geom  Wood,  M.L.C.,  examined. 

Rev.  W.  H.  Turpin,  Minister  of  St.  Philip's  Mission,  Graham's  Town,  examined. 


Saturday^  2ith  September^  1881. 

PRESEXT  : 

Sir  J.  D.  Bany- ;  W.  E.  Stanford,  Esq. ;  J.  AylifP,  Esq. 

Rev.  J.  A.  Chalmers  examined. 

Resolved, — That  the  Commission  adjourn,  and  meet  at  Fort  Peddie  on  Tuesday,  27th  inst. 


Tuesday y  21th  September y  1881. 


psesent: 

Sir  J.  D.  Barry,  W.  E^  Stanford,  Esq.,  E.  S.  Holland,  Esq. 

The  Commission  met  in  the  Resident  Magistrate's  Court*room,  Fort  Peddie,  at  10  a.m. 
Kaulela,  Pahla,  John  Jonkweni,  D.  Joi^weni,  Liwana,  Jonkweni,  David  Matomela, 
John  Gwekazi,  and.Nyaniso,  Fingo  headmen,  resident  in  the  Fort  Peddie  district,  examined. 
The  Commission  rose  at  5  p.m.,  and  adjourned  to  meet  at  King  William's  Town. 


Thursday,  20th  September,  1881. 

PRESENT  : 

Sir  J.  D,  Barry,  W.  E.  Stanford,  Esq.,  E.  S.  Rolland,  Esq. 

Tlio  Commission  met  in  the  Court-house  at  King  William's  Town,  at  1 1  a.m. 

The  Secretary  submitted  letter,  dated  23rd  September,  from  Capt.  Bl}i;h,  C.M.G., 
Chief  Magistrate,  Transkei,  in  reply  to  Circidar  issued  to  Magistrates. 

The  Secretary  also  submitted  the  following  replies  to  Circulars  issued  to  Inspectors  of 
Native  Locations,  viz.: — 

From  H.  T.  Elliott,  Inspector  of  Locations,  Stockonstrom ; 

From  R.  Shaw,  InsjHJCtor  of  Locations,  Alexandria ; 

From  W.  Nicolson,  Inspector  of  Locations,  Salem ; 

From  Charles  Lloyd,  Inspector  of  Locations,  Keilu,  East  London  Division  ;  and 

From  John  Mark,  Acting  Inspector  of  Locations,  Kei  Road. 

Mr.  R.  J.  Dick,  Special  Magistrate,  Tamacha  Post,  examined. 
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Friday,  30th  September^  1881. 


PRESEXT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  Rolland,  Esq. 

The  Secretary  submits  letter  from  Mr.  Dorring^on,  Inspector  of  Locations,  District  No. 
1,  King  William's  Town,  in  reply  to  Circular. 
Mr.  R.  J.  Dick  f urtlier  examined. 
Mr.  E.  A.  Judge,  Civil  Commissioner  of  Worcester,  examined. 


Sattirduy,  Ist  October,  1881. 


PRESENT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  AylifE,  Esq.,  E.  S.  Rolland,  Esq. 

Mr.  Fielding,  Special  Magistrate,  Middle  Drift,  examined. 

Rev.  Mr.  Birt,  of  Peelton,  Congregational  Church,  in  connection  with  the  London 
Missionary  Society,  examined. 

The  Secretary  submitted  letter  from  Mr.  C.  J.  Levy,  Southeyville,  in  reply  to  Circular 
issued  to  Magistrates. 


Monday,  3rd  October,  1881. 


PRESENT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J  Ayliff,  Esq.,  E.  S.  Rolland,  Esq. 

Mr.  E.  A.  Judge  further  examined. 

Rev.  Bryce  Ross,  of  the  Perie  Mission  Station,  examined. 


Tuesday,  ith  October,  1881. 


PRESENT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  AyliiBP,  Esq.,  E.  S.  Rolland,  Esq. 

Rev.    Charles    Taberor,    of    St.    Mathow's  Industrial    Institution,   Keiskama   Iloek, 
examined. 

Mr.  J.  Simpson,  Special  Magistrate,  Keiskama  Hoek,  examined. 

The  chief  Kama,  and  coimtillors  of  the  Amagqunukwebi  tribe,  examined. 


Wednesday,  bth  October,  1881. 


prbsbnt: 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  E.  S.  RoUand,  Esq. 

Rev.  A.  Kropf ,  Superintendent  of  the  Berlin  Mission  Society,  examined. 
Lt.-Col.  F.  Schermbrucker  examined. 
Mr.  E.  J.  Byrne  examined. 


Thursday,  Oth  October,  1881. 


PRESENT : 

Sir  J.  I).  Barry,  W.  E.  Stanford,  Esq.,  E.  S.  Rolland,  Esq. 

The  Socrotary  submitted  letter  from  Capt.  Blyth,  C.M.G.,  Chief  Magistrate,  Traftskei, 
enclosing  replies  to  the  general  Circular  issued  by  the  Couunission. 

Also  letter  from  W.  G.  Cumming,  Resident  Magistrate,  Xalanga,  enclosing  replies  to 
Circular  addressed  to  Magistrates. 

Also  letter  from  Frank  N.  N.  Streatfield,  Willowvale,  replying  to  Circular  addressed  to 
Magistrates. 
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Also  letter  from  6.  Holland,  Fort  Beaufort,  in  reply  to  general  Circular ;  and  letters 
from  the  Hon.  J.  W.  Akerman,  Speaker  of  the  Legislative  Council  of  Natal,  and  from  the 
Rev.  J.  TumbuU,  Grey  Town,  Natal,  iu  reply  to  general  Circular. 

The  Secretary  further  submitted  letters  from  Mr.  J.  N.  Lock,  Inspector  Native  Locations, 
Bathurst  East,  and  from  Mr.  A.  Kropf ,  Inspector  Native  Locations,  Stutterheim,  in  reply  to 
Circular  relating  to  Native  Ijocations. 

Mr.  E.  A.  Judge  further  examined. 

Rev.  Mr.  Birt  further  examined. 

Mr.  R.  J.  Dick  further  examined. 

Mr.  Nathaniel  Umhala  examined. 

Mr.  W.  B.  Chalmers,  Civil  Commissioner  of  King  William's  Town,  examined. 

Resolved, — ^That  the  Commission  adjourn  and  meet  at  Cathcart  on  Monday,  1 0th 
instant. 


Wednesdan,  12th  October,  1881. 


tresent: 
W.  E.  Stanford,  Esq.,  E.  S.  RoUand,  Esq.,  Dr.  W.  B.  Berry. 

The  Commission  met  in  the  Divisional  Council  office,  Queen's  Town. 

Resolved, — ^That  Mr.  Stanford  be  Acting  President. 

The  Acting  President  reported  that  only  two  members  of  the  Commission  were  able  to 
attend  at  Cathcart  on  Monday  and  Tuesday,  but  that  these  members],had  examined  W.  R.  D. 
Fynn,  Esq.,  J.  Tweedie,  Esq.,  and  J.  Liefeldt,  Esq.,  and  notes  of  the  evidence  given  were 
recorded  by  Mr.  Enfior,  the  shorthand-writer. 

Resolved, — That  the  evidence  recorded  as  given  by  Messrs.  Fynn,  Tweedie,  and  Liefeldt 
form  part  of  the  proceedings  of  the  Commission. 

The  Secretary  submitted  the  following  replies  received  in  answer  io  the  Circular  issued 
to  Chief  Magistrates  of  Districts,  viz.: 

From  Major  Elliot,  Chief  Magistrate,  Tembuland;  from  A.  H.  Stanford,  Esq., 
Umtata ;  from  W.  C.  Blenkins,  Mount  Frere. 

Also  the  following  replies  to  the  general  Circular  issued  by  the  Commission,  viz.: 

From  Major  Elliot,  Umtata ;  from  Rev.  Richard  Ross,  Cunningham,  Traiiskei ; 
from  A.  T.  Windham,  Esq.,  Judge  of  the  Native  Court,  Natal ;  from  W.  Mac- 
farlane.  Esq,  Pietermaritzl nrg,  Natal;  and  Sir  Henry  Conner,  Chief  Justice 
of  Natal. 

Also  the  following  replies  to  Circulars  issued  to  Superintendents  and  Inspectors  of 
Loc^ations,  viz.: 

From  G.  W.  Morris,  Aliwnl  North ;  C.  N.  Barker,  WooWdge,  Peddie ;  G.  C. 
Stewart,  King  William's  Town  district ;  John  Ebine,  Cradock ;  W.  Hai*tly, 
Fort  Jackson,  East  London ;  J.  Cowie,  Mooi  Plaats,  Kpmgha ;  Geo.  M.  King, 
Bedford. 

The  Secretary  further  submitted  letter  from  the  Assistant  Commissioner  of  Crown 
Lands  and  Public  Works,  enclosing  for  the  information  of  the  Commission  returns  of  Native 
Titles  issued  from  the  Surveyor-QeneraTs  Office,  return  of  surveys  made  between  1853  and 
1881  in  connection  with  Individual  Tenure,  shewing  the  lots  surveyed,  number  of  titles 
issued  and  cancelled,  cost  of  survey  and  other  details ;  also,  Reports  on  the  Lidividual 
Tenure  system.    ( Vide  Appendix  F.,  p.  866). 


Friday,  lith  October,  1881. 


I'llESEXT  : 

W.  E.  Stanford,  Esq.,  E.  S.  RoUand,  Esq.,  Dr.  W.  B.  Berry. 

The  Secretary  submitted  letter  from  Mr.  liefeldt,   Resident  Magistrate,   Matatiele, 
Griqualand  East,  in  reply  to  Circular  issued  to  Magistrates  of  Districts. 

The  Acting  IVesideiit  rejiorted  that  two  members  of  the  Commission  had  "visited 
Kamai^tone  location,  in  the  Division  of  Queen's  Town,  on  the  13th  and  14th  inst.,  and  had 
met  Zulu,  Xaj'impi  Pumbani,  Mngatyann,  Samuel  »Sokaba,  James  Matslioba,  Jacob  Pateni, 
and  Klaas  Dondola,  and  other  headmen  and  people  uf  the  Fingocs,  residing  on  the  Kama- 
stone  and  Oxkraal  locations.  The  members  had  also  examined  the  Rev.  E.  J.  Barrett, 
Wesleyan  Ministeor  at  Kamastone,  and  notes  of  the  proceedings  were  taken  by  th^  short- 
hand-writer. 
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Besolved, — ^That  the  notes  of  eyidence  taken  at  Kamastone  on  the  Idth  and  14th 
instant,  fonn  part  of  the  proceedings  of  the  Commission. 

The  Secretary  submitted  replies  received  from  Mr.  Je£b'ey,  Superintendent  of  the  Kama- 
stone  and  Oxkraal  Locations,  (1)  in  answer  to  the  general  Circular ;  and  (2)  in  answer  to 
Circular  issued  to  Superintendents  of  Natives. 


QueerCs  Totlm^  Monday^  17th  October,  1881. 


ruESEXT  : 
Sir  J.  D.  BaiTy,  J.  Ayliff,  Esci..  K.  S.  RoUand,  Esq.,  Dr.  W.  B.  Berry. 

Tlie  Secretajy  Bu})iuitt(3(l  lett(*r  from  A.  AloDiannid,  Superiiiteudoiit  of  Nativos,  Glen 
Grey,  in  reply  to  Oircular  issued  U)  Insp»»ctors  of  Locations  ;  also  letter  from  Rev.  G.  Brown, 
M.L.A.,  St.  Mungo's,  Alice,  in  reply  to  general  Circular ;  and  letter  from  J.  M.  Orx)en,  Esq., 
Governor's  Agent  in  Basutoland,  enclosing  narrative  of  a  survivor  of  tlie  Amangwane  Tribe, 
respecting  the  incursions  of  the  Fetcani  tribe. 

The  President  submitted  letter  addressed  to  him  by  the  Bev.  A.  Kropf,  sen.,  Stutter- 
heim,  on  the  subject  of  native  customs.    ( Fide  Appencux  c,  p.  258). 

Bey.  J.  P.  Bertram  examined. 

Mr.  W.  C.  Bouwer  examined. 


Queenh  Toton,  Tuesday,  18^A  October^  1881. 


present: 
Sir  J.  D.  Barry,  J.  Ayliff,  Rsq.,  E.  S.  Rolland,  Esq.,  Dr.  W.  B.  Berry. 

The  Secretary  submitted  letter  from  R.  Tillard,  Esq.,  Graham's  Town,  in  reply  to 
Circular  on  the  question  of  Land  Tenure ;  also  letter  from  W.  Brownlee,  Resident  Magistrate 
of  Qumbu,  in  reply  to  Circular ;  also,  from  J.  W.  Connor,  Resident  Magistrate  of  Elliot- 
dale,  Tembuland,  in  reply  to  circular ;  and  a  letter  from  F.  R.  Thompson,  Inspector  of 
Native  Locations,  Barkly  District,  in  reply  to  Circular  issued  to  Laspectors  of  Native 
Locations. 

Mr.  E.  C.  Bell  examined. 

The  Commission  then  adjourned  to  hold  its  next  sitting  at  Lady  Frere,  in  the  district 
of  Glen  Qtej. 

Wednesday,  l^th  October,  1881. 


The  Commission  met  at  Lady  Frere,  Glen  Grey  District. 

FSESEKT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliflf,  Esq.,  E.  S.  Rolland,  Esq. 

Mr.  H.  C.  Driver,  Resident  Ma^strate,  examined. 

Rev.  Ebenezer  Joseph  Warner,  wesleyan  minister.  Mount  Arthur,  examine<l. 

Mr.  Petrus  Mahonga  and  Sam  Mepeta  or  Sigenu,  headman,  examined. 


Thursday,  20th  October,  1881. 


The  Commission  met  in  the  Residency,  Southe3rville,  Emigrant  Tembuland. 

FRBSEin: : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  RoUand,  Esq. 

Mr.  0.  J.  Levey,  Resident  Magistrate  of  Southeyville,  examined. 
Mankai,  Benga,  Tembu  headman,  examined. 


Friday,  2l8t  October,  1881. 


The  Commission  met  at  Confinvaba,  trading  station.  Emigrant  Tembuland. 

TKESEXT : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  Rolland,  Esq. 
The  Yenerable  Arohdeacoa  H.  T.  Waters,  of  St.  Mark's  Mission  Station,  examined. 


•  •• 
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Matanzima  and  Darala,  Tembu  chiefs,  oxamined. 

Mr.  H.  Stanford,  Magistrate  of  the  St.  Mark's  District,  examined. 

Mr.  Duke,  trader,  Confinvaba,  examined. 

The  Commission  then  adjourned  to  Tsomo  Post. 

Eev.  H.  Warner,  Wesleyan  Missionary,  Tsomo  Mission,  examined. 


Monday,  Uth  October,  1881. 


The  Conmxission  met  at  the  Besident  Magistrate's  Office,  Engcobo. 

PRESENT  : 

Sir  J.  D.  Barry,  "W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  Holland,  Esq. 

W.  G.  Gumming,  Besident  Magistrate  at  Xalanga,  examined. 
Rev.  W.  T.  Green,  Missionary,  All  Saints'  Mission  Church,  examined. 
TTmguhlwa  (Hala    chief),  Mangele,    Sandili,   Yena,   Sigido,   Sitongo,    Ngui 
(Amaqwati  chiefs),  and  Mendela  (Fingo  headman),  and  others,  examined, 
llie  Commission  adjourned  to  meet  at  TTmtata. 


Wednesday,  26#A  October,  1881. 


The  Commission  met  iu  ^\^  Public  Buildings,  Umtata. 

TRESEXT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq,,  J.  Ayliff,  Esq.,  E.  S.  Rolland,  Esq. 

The  Secretary  submitted  reply  from  Mr.  A.  R.  Welsh,  Resident  Magistrate  of  Tsolo 
District,  to  the  general  Circular ;  also  replies  from  Col.  J.  H.  Bowker  and  the  Rev.  Mr. 
Barret,  Blamastone ;  and  reply  from  Mr.  Barret,  Inspector  of  Native  Location,  Albany,  to 
Circular  issued  to  Inspectors  of  Locations. 

Mr.  Stanford  moved :  That  the  rule  of  procedure  in  the  examination  of  witnesses,  be 
suspended  in  so  far  as  regards  the  rotation  of  examiners,  and  that  each  member  in  succession 
lead  the  examination,  any  member  being  at  liberty  to  interpose  with  such  question  as  he 
may  desire. 

Motion  put  and  the  Commission  divided  : — 

AYES.  NOES. 

Mr.  Stanford,  Mr.  AylifP, 

Mr.  Rolland,  Sir  J.  D.  Barry. 

The  votes  beinc^  equal,  the  President  gave  his  casting  vote  against  the  motion. 
The   Rev.  Wuliam  Sigenu,   Native  Missionary,   of    the  Rode  Station,   Pondoland, 
examined. 

The  Right  Rev.  Dr.  H.  Calloway,  Bishop  of  St.  John's,  examined. 


Thursday,  21th  October,  1881. 


PBESENT  : 

Sir  J.  D.  Bany,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  Rolland,  Esq. 
Major  n.  G.  Elliot,  C.M.G.,  Chief  Magistrate  of  Tembuland,  examined. 


Friday,  2Sth  October,  1881. 


rRESEXT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  Rolland,  Esq. 

Gangelizwe,  paramount  chief  of  the  Tembus,  Xelo  and  Cutalele,  coimcillors,  and 
Nqayi,  Silas,  Pantshwa,  Dinase,  Mpiti,  Nyanya,  Umsengie,  Umyendeki,  and  others,  headmen 
of  the^Tembu  tribe,  examined. 
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Saturday,  29th  October,  1881. 

PRESENT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  EoUand,  Esq. 

The  examination  of  Gangelizwe  and  headmen  of  the  Tembu  tribe  resinned. 

A.  H.  B.  Stanford,  Resident  Magistrate,  Umtata,  examined. 

A.  R.  Welsh,  Resident  Magistrate,  Tsolo  district,  Griqualand  East,  examined. 

The  Secretary'  submitted  replies  to  the  general  Circular  from  the  Bishop  of  St.  John's  ; 
from  the  Rev.  Mr.  Branby  Key,  St.  Augustine's  Mission  ;  and  from  the  Bishop  of  Graham's 
Town  ;  also  replies  to  the  Magistrates'  Circular  from  J.  T.  Wylde,  Magistrate,  Kokstad,  and 
R.  M.  Fielding,  MidcUedrift ;  reply  to  Circular  addressed  to  Superintendents  of  Natives,  from 
Mr.  A.  McDiarmid,  Glen  Grey,  and  reply  from  Mr.  Levey,  Southeyville,  on  the  questions  C 
and  D — Land  Tenure  and  Self-Government. 

The  President  submitted  a  letter  dated  Colonial  Secretary's  Office,  Cape  Town,  October 
20th,  informing  the  Commission  that  the  Government  has  accepted  the  resignation  by  Mr. 
W.  B.  Chalmers  <»f  his  seat  as  a  member  of  the  Commission. 


Wedmsduf/,  2nd  November,  1881. 


The  Commission  met  in  the  Resident  Magistrate's  Court  Room,  Idutywa. 

PRESENT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  RoUand,  Esq. 

Mr.  John  Crouch  examined. 

Make,  Sigidi,  Nffoweleshi,  Sipiki,  Tanti,  Petshana,  Tetyana,  Noma,  brother  of  Smith 
Umhala,  Nomatye,  Ndesi  L^'mhala,  John  Moses,  Smith  Poswa,  and  others,  headmen  and 
natives  of  the  Idutywa  Reserve,  examined. 


Thursday,  ^rd  November,  1%%\. 

The  Commission  met  in  the  New  Hospital  Building,  Buttorworth,  Transkei. 

PRESENT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  RoUand,  Esq. 

T.  R.  Jklerriman,  Resident  Magistrate,  Butterworth,  examined. 

Veldtman,  Nadiga,  Bangani,  Kentani,  Qambelli,  Falini,  Quenga,  Vuso,  Mtulu, 
Siwundla,  Silinga,  Makiwana,  Geilitshana,  and  other  Fingo  headmen  and  natives  of  the 
Butterworth  district,  examined. 

Capt.  Blyth,  C.M.G.,  Chief  Magistrate,  Transkei,  examined. 


Friday,  4:th  November,  1881. 


Zalala,  Tanga,  George,  and  nine  others,  headmen  and  residents  of  the  Nquamakwo 
District,  examined. 


Monday,  7  th  November,  1881. 

The  Commission  met  in  the  Public  Buildings,  King  William's  Town. 

PRESENT  : 

Sir  J.  D.  Barry,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  Dr.  W.  B.  Berry,  E.  S.  Rolland,  Esq. 

The  Secretary  submitted  replies  to  questions  issued  to  Chief  Magistrates  and  Magis- 
trates, from  C.  F.  Blakeway,  Resident  Magistrate,  Mquandile ;  R.  Stanford,  Resident  Magis- 


trate,  St.   Mark's;    and  from  Capt.   Hook,   Resident  Magistrate,    Ilerschel.     Replies  to 


John  Longden,  Wesleyan  Minister,  l^eddie  ;  and  a  letter  from  the  Rov.  II.  13.  AVamer, 
Tsomo  Mission,  supx)lementing  the  evidence  given  by  him,  which  was  oixlered  to  be  printed. 
It  was  resolved  that  Major  Elliot,  Chief  Magistrate  of  Tembuland,  be  requested  to 
furnish  the  Commission  with  particulars  of  such  cases  as  are  adjudicated  by  any  of  the 
native  chiefs ;  also,  with  a  memorandum  regarding  the  nature  and  operation  of  existing 
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laws  as  affecting  criminal  oifonces  committed  by  Tembus  in  the  territory  of  the  Pondo  chief 
'Nquiliso,  or  by  Pondos  in  Tembuland,  and  generally  to  state  his  views  as  to  the  best  mode 
of  providing  for  legislation,  and  the  administration  of  affairs  in  the  Native  Dependencies. 

llesolved  also, — That  tlie  Secretary  at  onco  fommuuicate  with  the  Premier  (the  Hon. 
T.  C.  Scanlen)  in  order  to  ascenaiu  wliether,  iu  ihv  opinion  of  the  Government,  it  is 
expedient  that  the  Conmiission  should,  at  the  present  time,  visit  Basutuland,  for  the  purpose 
of  taking  evidence  from  the  native  inliabitants  of  that  Territory. 

It  was  further  resolved, — 

1.  That  the  evidence  taken  before  the  Commission,  together  with  the  replies  received 
from  Chief  Magistrates,  Eesident  Magistrates,  Inspectors  of  Locations,  and  others  in 
answer  to  the  Circidars  issued  by  the  Commission,  be  printed. 

2.  That  it  is  desirable  to  frame  one  uniform  code  of  penal  laws  for  the  extra-colonial 
Territories  of  the  Transkei,  Gh*iqualand  East,  Tembuland,  Gt^alekaland,  and  Bomvanaland. 

3.  That  in  such  code  all  offences  be  strictly  defined,  and  carefully  illustrated  by 
examples,  and  that  the  nature  and  limits  of  punishments  be  therein  stated. 

4.  That  this  Commission  shall  idtimately  frame  resolutions  setting  forth  the  constitution 
of  the  courts  for  these  Territories,  and  the  mode  of  procedure  therein. 

5.  That  the  questions  as  to  what  recommendations  shall  be  made  respecting  the  nature 
and  constitution  of  the  courts  to  be  established  in  the  Native  Dependencies,  be  reserved  for 
the  determination  of  the  Commission  at  its  earliest  convenience. 

6.  That  for  the  purj)ose  of  hereafter  suggesting  a  penal  code  to  Parliament,  a  draft 
code  be  framed  by  a  Committee  of  the  Commission,  in  which  such  definitions,  illustrations, 
and  punishments  as  in  the  oj)inion  of  the  Committee  may  be  advisable,  shall  be  set  forth  for 
the  consideration  of  the  Commission. 

7.  That  it  be  an  instruction  to  the  Committee  that  in  framing  this  draft  penal  code,  the 
provisions  of  the  colonial  or  native  law  shall  bo  followed  accormng  as  to  the  Committee, 
when  considering  each  offence,  it  shall  appear  to  be  best  in  the  interest  of  the  people  of  the 
Dependencies. 

8.  That  the  Committee  consist  of  the  President  of  the  Commission,  Sir  J.  D.  Barry,  the 
Hon.  T.  Upington,  Q.C.,  Mr.  W.  E.  Stanford,  and  Mr.  Jonathan  Ayliff ;  two  to  iorm  a 
quorum,  and  that  if  professional  aid  is  required,  the  Committee  be  authorised  to  apply  to 
Government  for  the  same. 

Mr.  Holland  then  moved :  That  each  member  of  the  Commission  be  requested  to 
formidate  his  views  on  the  subjects  of  marriage  and  Inheritance  by  drafting  regulations  to 
be  embodied  in  a  code  ;  such  regulations  to  be  submitted  at  next  meeting  of  the  Commission. 

Mr.  J.  Ayliff  moved  as  an  amendment :  That  in  the  opinion  of  tlus  Commission  some 
resolutions  should  first  be  passed  upon  the  subjects  of  polygamy  and  inheritance  referred  to 
it  by  Government,  before  framing  any  regidations  on  those  subjects. 

The  President  moved  as  a  further  amendment :  That  in  the  absence  of  so  many 
members  of  the  Commission,  it  is  inexpedient  to  pass  resolutions  at  present  on  the  subjects 
of  Marriage  and  Inlieritance,  but  that  each  member  be  requested  to  draft  regulations  upon 
these  subjects,  to  be  submitted  to  the  Commission  at  its  next  meeting. 

This  last  amendment  was  put,  and  the  Commission  divided  : 

■ 

For  the  amendment.  Against. 

Mr.  Stanford,  Mr.  J.  Ayliff. 

Mr.  Holland, 
Sir  J.  D.  Barry. 

The  amendment  accordingly  was  adopted,  Mr.  J.  Ayliff  dissenting. 

The  Secretary  submitted  a  letter  received  by  hun  this  day  from  the  Private  Secretary  to 
the  Honourable  the  Premier,  stating  that  Mr.  Scaidcn  does  not  consider  it  expedient  that 
the  Commission  slioidd  at  the  present  time  visit  Basutoland  for  the  purpose  of  taking 
evidence  from  the  native  inhabitants  of  that  ten*itory. 

Resolved, — That  Mr.  Holland  be  requested  to  furnish  evidence  in  writing  on  the  subject 
of  Basuto  Ijaws  and  Customs,  and  that  such  evidence  when  received  form  part  of  the  x>ro- 
coedings  of  tlie  CJommisaion ;  also,  that  the  President  bo  authorised  to  communicate  with 
Col.  C.  D.  Griffith,  C.M.G*,  with  a  view  to  obtaining  his  evidence  in  writing  or  otherwise. 

The  Secrf^tary  submitted  a  letter  received  from  Major  Elliot,  (^hiof  Magistrate,  Tembu- 
land, forwarding  return  Khewing  the  number  of  a])peal  oases,  together  with  tlie  records  of 
the  same,  disposed  of  from  the  year  1878  to  the  .'UKt  ultimo  ;  also  a  letter  from  A.  II.  B. 
Stanford,  Hesident  Magistrate,  IJmtata,  enclosing  list  of  cases  itsiudly  tried  by  chiefs  and 
Leadm^i  in  the  district.     (  fide  Minutes  of  Evident^e,  ]».  4oO}. 

On  the  motion  of  Dr.  Berry,  seconded  by  Mr.  Holland,  it  was  resolved, — That  the 
Commission  do  now  adjourn  until  such  time,  after  the  printing  of  the  evidence,  as  the 
President  shall  deem  it  advisable  to  assemble  the  Commission,  and  that  the  next  meeting  be 
held  at  Graham's  Town. 
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Graham^ 8  Town,  20th  February,  1882. 


Tho  Commission  luet  in  tho  Office  of  the  Eastern  Districts  Court,  Graliani's  Town. 

PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq. 

The  niciiib<*r8  ]>roceede(i  to  the  cou.sideration  of  the  Draft  Transkeian  Penal  Code,  sub- 
mitted by  the  President. 


Graham^a  Town,  2\8t  February,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Eev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  "W.  E.  Stanford,  Esq. 
Commission  in  deliberation  on  the  Code. 


Grahunih  Town,  22nd  February,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  J.  AylLff,  Esq.,  W.  E.  Stanford,  Esq. 
Commission  in  deliberation  on  the  Code. 


Graham^s  Town,  2Zrd  February,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq. 
Commission  in  deliberation  on  the  Code. 


GrahanCs  Totvn,  2ith  February,  1882. 


Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq. 
Commission  in  deliberation  on  the  Code. 


Graham^s  Town,  25th  February,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewai-t,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq. 
Commission  in  deliberation  on  the  Code. 


GraJiam^s  Town,  27th  February,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq. 
The  President  submitted  Draft  of  First  Report,  which  was  ordered  to  stand  over. 


Graham's  Totvu,  2Sth  February,  1882. 


PRESENT  : 

Sir  J.  D.  Bany,  Rev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq. 
Commission  in  deliberation  on  the  Code. 
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Gmhani^s  Toivn^  Wednesday^  Is-^  March^  .1882. 


PKESENT  : 

Sir  J.  D.  Bany  (President),  Rev.  Dr.  Stewart,  W.  E.  Stanford,  Esq.,  J.  Ayliff.  Esq.,  M.L.A. 

Commission  concluded  revis  ion  of  the  Transkeian  Penal  Code. 

The  Secretary  rej)orted  that  since  the  Commission  adjourned  in  November  last,  he  had 
received  replies  to  the  general  C^rcidar  from  the  Hon.  C.  Brownlee,  Rev.  J.  P.  Bertram, 
Ntabeni  Magabela,  headman,  Peolton,  Rev.  Theo.  Weiz,  Baziya,  Hon.  R.  Southey,  C.M.G., 
Rev.  J.  Mackenzie,  Kuruman,  and  Dr.  The<;)philus  Ilahn  ;  also  readies  to  the  Circular  issued 
to  Magistrates  from  J.  Thomson,  Gatberg,  and  W.  Read,  Mount  Ayliff ;  and  a  communication 
from  Dr.  Fitzgerald  relating  to  the  Grey  Hospital,  King  William's  Town. 

The  Secretary  further  reported  that  he  had  received  from  Sir  Theophilus  Shepstone, 
printed  memorandum  on  Native  Affairs,  and  despatch  from  Ijiout. -Governor  Scott  to  the  Duke 
of  Newcastle,  dated  February,  1864,  with  historic  sket<jh  of  the  tribes  anciently  inhabiting 
the  Colony  of  Natal  (as  at  present  bounded)  and  Zululand  ;  also,  original  cojues  of  maps 
(Nos.  1  and  2)  shewing  the  lands  occupied  by  tlie  aboriginal  tribes  previous  to  1812,  at 
which  date  their  disturbance  by  the  chief  Chaka  coromenced,  and  the  remnants  of  tribes 
found  in  Natal  bv  the  British  Government  in  18-13,  as  well  as  those  which  entered  Natal 
during  the  first  five  years  after  its  establish aient  as  a  British  colony  ;  the  maps  wore  constructed 
by  Sir  T.  Shepstone,  and  it  was  requested  that  the  originals  should  be  returned  to  him. 

It  was  resolved  that  copies  of  the  maps,  on  a  reduced  scale,  be  made  and  placed  with 
the  records  of  the  Commission.     (  ^'ide  Appendices). 

The  Secretary  submitted  a  conununicution  wliich  lie  had  received  from  Lord  Colin 
Campbell,  M.P.,  dated  A rgyle  Tjodge,  Kensington,  October,  1881,  enclosing  memorandum 
giving  information  with  regard  to  tlie  work  and  r(^ ports  of  the  Royal  Commission  on  Indian 
Law  Codification,  and  intimating  that  with  Ijord  Hartington's  sanction,  if  official  application 
would  be  made  for  the  same  to  the  office  of  the  Secretary  of  State  for  India,  the  reports 
woidd  be  sent  out  ^\^tliout  delay.  The  Secretary  stated  that  he  had  accordingly  made  official 
application  on  l>ehalf  of  the  Commission  through  His  Excellency  the  Governor,  and  in 
February  last  received  tlie  following  books  and  papers,  which  were  now  handed  to  the  Pre- 
sident of  the  Commission,  viz.: — 

Pened  Code  and  Report  of  the  Indian  Law  Commission,  1837  ; 
Code  of  Criminal  Proccnlure  ; 
High  Courts  Criminal  Procedure  ; 
Indian  Contract    Act ; 

,,       Evidence    ,, 

,,        Succession  ,, 
Code  of  Civil  Procedure  ; 
First,  Second,  Third,  Fourth,  Fifth,  Sixth,  and  Seventh  Reports  on  the  Body  of 

Substantive  Jjaw  for  India  ; 
Second,  Third,  and  Fourth  Reports  on  the  Judicial  Establishments  of  India ; 
and  Rei)ort  of  Indian  Law  Commission  of  1879. 

The  Secretary  further  submitted  opinions  of  the  clergy  of  the  Diocese  of  St.  John's, 
upon  the  questions  concerning  the  proper  relation  of  a  Heathen  polygamist  to  Christian 
Imptism,  and  upon  the  Ukolobola  system ;  also  Memorandum  from  the  Chief  Magistrate, 
Tembidand,  in  re  Treaty  of  Extradition  with  Pondoland. 

It  was  then  resolved  that  the  replies  received  to  the  general  Circular  issued  by  the  Com- 
mission be  printed  in  the  Appendices  to  the  Proceedings  of  the  Conmiission  in  the  following 
order : — 

Captain  Mat.  Bljiih,  C.M.G.,  Chief  Magistrate,  Transkei  Territory 

Major  Elliot,  C.M.G.,  Chief  Magistrate,  Tembuland 

The  Hon.  C.  Brownlee,  Chief  Magistrate,  Griqualand  East 

The  Right  Rev.  the  Bishop  of  St.  John's,  Umtata 

The  Right  Rev.  the  Bishop  of  Graham's  Town 

F.  J.  Hodges,  Esq.,  Resident  Magistrate,  Peddle 

R.  Tillard,  Esq.,  Graham's  Town 

The  Rev.  J.  Longden,  Wesleyan  Minister,  Peddie 

The  Rev.  G.  Brown,  St.  Mungo,  Victoria  East 

B.  H.  Holland,  Esq.,  Resident  Magistrate,  Fort  Beaufort 

The  Rev.  H.  R.  Woodroffe,  Somerset  East 

W.  C.  Jeffreys,  Esq.,  Superintendent  of  Natives,  Kamastone 

The  Rev.  E.  J.  Barrett,  Wesleyan  Minister,  Kamastone 

W.  Wright,  Esq.,  C.C.,  Stutterheim 

R.  Fielding.  Esq.,  Special  Magistrate,  Middledrift,  King  William's  Town 

J.  Tiefeldt,  Esq.  (of   Cathcart),  late  Special  Magistrate  with  Sandili  and  Anta 

(Gaika  tribe). 
J.  M.  Stevenson,  Esq.,  Inspector  of  Native  Locations,  King  William's  Town  district 
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The  Eev.  W.  Beste,  Lutheran  Minister  and  Berlin  Society's  Missionary,   Stutter- 

heim 
The  llov.  Gwaye  Tyamznshe,  Nativo  Conj^regatioual  Minister,  Kimberloy 
Thomas  A.  Kiuj^,  Esq.,  Eesident  ]\[agiHtrato,  Nqamakwe,  Transkoi 
The  Eev.  Eichard  Eoss,  C/unuiugliani  Mission,  Free  Church  of  Scotland,  Transkei 
W.  Grirdwood,  Ksq.,  Eesideut  ^Magistrate,  Tsomo,  Transkei 
C.  H.  Drivor,  Esq.,  Eesident  Magistrate,  Lady  Frere 
Eev.  E.  J.  Wanier,  AVesleyan  Minister,  Moujat  Aithur  (formerly  British  Eesideut 

in  the  Transkei) 
The  Ven.  Archdeacon  Waters,  St.  Mark's 

C.  J.  Levy,  Esq.,  Southoyville 
Eev.  B.  L.  Key,  St.  Augustine's 
A.  E.  Welsh,  Esq..  Tsolo 

D.  Strachan,  Esq.,  Kokstad 
Hon.  E.  Southey,  C.M.G. 

J.  P.  Bertram,  Esq.,  Queen's  Town 

Ntabeni  IVIagabila,  Headman,  Eeelton 

Eev.  Theo.  Weiz,  Superintendent  of  Moravian  Missions,  Eastern  Province 

Col.  J.  H.  Bowker 

Sir  11.  Connor,  Cliief  Justice,  Natal 

A.  T.  Windham,  Est^.,  Acting  Judge,  Native  High  Court,  Natal 

W.  i^Eacfarlaiie,  Esq.,  Pietermaritzburg 

The  Eev.  E.  Eobortson.  Zululand 

The  Eev.  J.  Mackenzie,  Kuruman 

Dr.  Hahn,  Colonial  Philologist 

It  was  also  resolved  that  the  replies  to  the  Circulars  issued  to  the  Chief  Magistrates  and 
Magistrates  of  Districts  be  printed  in  the  following  order  : — 

Capt.  M.  Blyth 

T.  A.  King,  Namaqwe 

W.  Girdwood,  Tsomo 

M.  B.  Sliaw,  Kentani 

Frank  N.  Streatfield,  Willowvalo 

Major  Elliot 

A.  H.  Stanford,  Umtata 

C.  J.  Levey  Southoyville 

W.  G.  Cumming.  Xalanga 

E.  Stanford,  St.  Mark's 
C.  F.  Blakeway,  Muandilo 

J.  W.  Connor,  EUiotdale,  Bomvanaland 
J.  P.  Wylde,  Kokstadt 

A.  E.  Welsh,  Tsolo  .    ^ 
W.  B.  Brownleo,  Qumbu 

W.  C.  Blenkins,  Mount  Frere 

M.  Liefeldt,  Matatiele 

J.  Thompson,  Gatberg 

W.  H.  Eead,  Mount  AylifE 

Capt.  Hook,  Herschol 

E.  M.  Fielding,  Middlecbift 

C.  H.  Driver,  Lady  Frere 

It  vfts  further  resolved  that  the  replies  to  the  Circulars  issued  to  Inspectors  of  Locations 
and  Superintendents  of  Natives,  be  printed  in  the  following  order  : — 

8.  Barrett,  Inspector  and  SuiJorintendext  Native  Locations,  Albany 

J.  N.  Lock,  Bathurst  East 

J.  J.  Barnes,  Bathurst  West 

Capt.  Nicholson,  Salem 

E.  Shaw,  Alexandria 

J.  B.  Hartley,  Peddie 

E.  Bartholomew,  Peddie 

0.  N.  Barker,  Woolridge,  Peddie 

B.  Green,  Victoria  East 
L.  Vincent,      ,,  ,, 

J.  M.  Donington,  Eling  William's  Town 

G.  C.  Stewart, 

J.  M.  Sti*venson,       ,, 

H.  Spri gg,  Kei  Eoad 

J.  Mack         ,,       ,, 

J.  Cowie,  Komgha 

W.  J.  Hartley,  Fort  Jackson,  East  London 

C.  Lloyd,  East  London 
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A.  Kropf,  Stutterheim 
W.  C.  Jeffrey,  Kamastone 
J.  B.  Evens,  Whittlesea 
,  J.  0.  Pinkerton,  Gwatyu 

A.  ^[eDiannid,  Glen  Grey 
J.  W.  Moms,  Aliwal  North 
G.  ]i3'nn.  Tarka 
II.  T.  l^Uiott,  Stockenstrom 
G.  M.  Iving,  Bedford 
J.  Ebine,  Cradock 
A.  J.  Hardy,  Uitenhage 
N.  Haarhoff,  Ghraaff-Beinet 
F.  E.  Thompson,  Barkly,  Griqualand  West 
J.  Roux,  Daniel's  Kuil,  ,,  ,, 

Mr.  Jonathan  Aylrff  then  moved  the  following  resolution :  The  Commission  having 
now  received  the  Draft  Criminal  C/ode  submitted  by  the  President,  desires  to  place  upon 
ret^oi^d  its  high  sense  of  the  value  of  this  important  document,  wliich  has  been  framed  -svith 
great  skill  and  care.  But  taking  into  consideration  the  fact  tliat  several  of  tlie  menibors  of 
the  Commission  have  been  unable  to  be  in  attendance  whilo  it  has  been  undcjr  discussion — 
bearing  in  mind  that  attention  has  been  formally  called  to  the  fact  that  under  oliligation  of 
binding  compacts  made  by  Government,  several  of  the  Chiefs  and  Headmen  in  the  Native 
Territories  referred  ^o,  ])ossess  some  imdefiLcd  jiulicial  functions  wliich  are  calcuUited  to  clash 
with  the  Jurisdiction  of  the  Tribunals  now  proposed  to  be  established,  and  considi^riug  too 
that  the  Government  have  already  j^rovided  for  tJie  control  and  management  of  the  peoide 
in  those  Territories  by  Proclamation  No.  13  of  1882,  dated  2()tli  January,  1882, — the 
Commission  finds  that  as  it  is  impossible  satisfactorily  to  determine  upon  the  adoption  of  the 
Code  just  now,  it  is  therefore  advisable  to  adjourn  the  sittings  until  the  President  has 
returned  from  his  duties  as  Circuit  Judge,  and  until  another  oi)portunity  has  been  afforded 
to  the  absent  members  to  be  in  attendance.  In  the  meantime,  the  President  is  reciuested  to 
address  the  Qt)vemment  with  the  view  of  ascertaining  whether  the  claims  of  the  Chiefs  and 
Headmen  to  those  powers  in  criminal  matters  cannot  be  equitably  comi)ounded  for ;  so  as  to 
ensure  the  free  and  voluntary  surrender  of  these  functions,  or  that  failing,  to  enquire 
whether  the  Government  require  that  their  jurisdiction  shoidd  in  any  way  be  formally 
regulated  and  defined. 

Mr.  Stanford  moved  as  an  amendment :  That  the  Kevised  Penal  Code  be  printed  and  sub- 
mitted to  the  Commission  at  its  next  meeting,  to  be  held  at  such  time  and  place  as  the 
President  may  direct.  That  the  Commission  desires  to  express  its  appreciation  of  the  value 
of  the  work  done  by  the  President  in  framing  the  Penal  Code  ;  and  that  the  President  be 
requested  to  communicate  with  Government,  with  a  view  to  obtaining  authority  to  employ 
professional  assistance  in  framing  a  Civil  Code  for  the  Transkeian  TeiTitories. 

Tlie  amendment  having  been  put,  the  Commission  divided  :  For  the  amendment,  Pev. 
Dr.  Stewart  and  Mr.  Stanford.     Against,  Mr.  Ayliff. 

The  amendment  was  accordingly  adopted. 

The  Rev.  Dr.  Stewart  then  moved :  That  the  Secretary  be  requested  to  communicate 
with  tlie  Government,  stating  the  work  already  accomplished  by  the  Commission — first,  in 
regsiixl  to  the  evidence  tiiken  ;  second,  in  regard  to  the  Penal  Code,  prepared  by  the  President 
and  revised  by  the  Commission  and  now  ordered  to  be  reprinted  ;  and  thirdly,  the  necessity 
ft»r  fui-ther  adjournment  of  the  proceedings  in  consequence  of  the  President  leaving  Graham's 
Town  on  other  duties  ;  and  the  important  questions  of  Marriage,  Inheritance,  Liquor,  Arms, 
Ammunition,  and  Pass  Laws  requiring  that  the  evidence  taken  by  the  Commission  should 
lir»t  be  completely  printed  before  they  can  fairly  be  dealt  with. 

Agreed  to. 

Commission  then  adjourned. 


Cape  Towfij  29th  Aprilj  1882. 


pBESxznr : 

W.  E.  Stanford,  Esq. ;  J.  Ayliff,  Esq.,  and  Hon.  Mr.  Upmgton. 

Resolved,— That  Mr.  J.  Ayliff  take  the  chair. 

Tlie  Secretary  reported  that  he  had  communicated  with  the  President,  who,  in  reply, 
had  expressed  his  appn)val  of  the  Mcmb(»rs  of  the  Commission  now  in  Cape  Town  examining 
such  witnesses  as  might  be  available  for  the  puri)oses  of  the  Cummissiou. 

J.  M.  Orpen,  Esq.,  Acting  Governor's  Agent,  Basutoland,  called  in  and  examined. 
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Cape  Town,  Gth  May,  1882. 


PRESENT  : 

J.  Ayliff,  Esq.  (Acting  President),  Hoti.  T.  Upington,  W.  E.  Stanford,  Esq.. 

The  Secretary  submitted  letter  dated  29th  April,  fi*om  the  Assistant  Commissioner  of 
Crown  Lands,  enclosing  copy  of  a  letter  from  the  Civil  Commissioner  of  Victoria  East, 
reporting  upon  the  present  condition  of  Land  grants  in  the  Fingo  locations  in  his  Division. 

James  Rose  Lines,  C.M.G.,  Under  Secretary  for  Native  AfPaii's,  examined. 


Cape  Town,  0th  May,  1882. 


PRESENT  : 

J.  Ayliff,  Esq.  (Acting  President),  Hon.  T.  Upington,  W.  E.  Stanford,  Esq., 
G.  C.  Brisley,  Esq.,  of  Griqualand  East,  examined. 


Graham's  Town,  27th  October,  1882. 


PRESENT  : 
t 

Sir  J.  D.  Barry,  Hon.  T.  Upington,  Eev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  Dr.  W.  B.  Berry, 

W.  E.  Stanford,  E.  S.  Holland,  and  R.  Solomon,  Esq. 

Secretary  submitted  copy  of  Commission  issued  by  His  Excellency  the  Q-ovemor,  dated 
loth  June,  appointing  Ridiard  Solomon,  Esq.,  Barrister- at-Law,  to  bo  a  member  of  tho 
Commission. 

Secretary  submitted  letter  from  Under  Colonial  Secretary,  aclvnowledging  progress 
report  of  Commission. 

Also,  letter  from  Under  Se(;retary  for  Native  Affairs  of  date  22nd  May,  informing  the 
Commission  that  it  had  been  brought  to  tho  notice  of  the  Secretarj-  for  Native  Affairs  that 
the  Chief  Waterboer  could  impart  useful  information  to  the  Commission  on  Native  Laws 
and  Customs. 

Ordered  that  the  letter  be  recorded,  and  a  copy  of  the  General  Circideur  forwarded 
to  the  Chief  Waterboer. 

Secretary  submitted  (1)  letter  from  the  Chief  Magistrate  of  the  Transkei,  dated  May 
22  ;  (2)  letter  from  the  Chief  Magistrate  of  Tembuland,  dated  7th  Jime;  and  (3)  letter  from 
the  Acting  Chief  Magistrate  of  Griqualand  East,  reporting  on  the  suitability  of  the  Draft 
Penal  Code  for  the  TeiTitories.     {Appendix  L) 

Secretary  submitted  letter,  dated  August  18,  from  the  Chief  Magistrate  of  Transkei, 
commiinicating  the  expressed  opinion  of  Fingo  Himdman  Veldtman  on  "  ukulobohi." 

^Ir.  Ayliff  handed  in  a  letter  addressed  to  liim  by  Veldtman  on  tho  same  subject. 

Secretary  submitted  reply  of  T.  11.  jMerriiiuiu,  Esq.,  IJt'sideut  Magistrate,  Butterworth, 
on  the  subject  of  "  Ijaws  "  m  reply  to  General  Circuhu* ;  also  letter  from  the  Ittiv.  G. 
Viehe,  of  the  Hhonish  Mission  Society,  Oniaruru,  Damaraland,  in  reply  to  Circular ;  and  a 
letter  from  the  Under  Secretary  for  Native  Affairs  with  statement  of  Kevenue  and  Expendi- 
ture of  Transkeian,  Tembuland  and  Griqualand  East  Territories  { 11  de  Appendix  G)\  also, 
letter  from  Under  Colonial  Secretary  of  date  15th  July,  with  copy  of  despatch  from  Secre- 
tary of  State  relating  to  the  reports  bearing  upon  the  codification  of  Indian  Laws,  already 
before  the  Commission. 

Secretary  reported  that  by  direction  of  the  President,  he  had  communicated  with  the 
Superintendent-General  of  Education  with  regard  to  obtaining  information  as  to  the  educa- 
tional work  cari'ied  on  in  the  Native  Territories,  and  that  Dr.  Dale  liiid  promised  to  furnish 
a  Report  on  the  subject. 

It  was  ortlered,  that  the  Report,  when  received,  be  printed  ( I'ide  Appendix  JP) ;  also, 
that  the  follo^nng  papers  be  printed  :  Memorandum  on  the  Crrey  Hospital ;  the  Memorial 
of  the  Wesloyan  Ministers  on  Land  Tenures  in  reference  to  Mission  Stations  ;  letter  of  tho 
Civil  Commissioner  of  Victoria  East,  ou  the  land  question;  Mr.  Gladwin's  paper  on 
Pondomise  History;  Mr.  Tooke's  contribution  on  Gonf»aloji:y  of  the  Kafir  Chiefs ;  and  Sir 
T.  Shepstono's  historic  sketch  of  the  Natal  tribes,  with  maps  showing  the  aboriginal  tribes 
and  lands  occupied  by  them,  complied  by  Sir  T.  Sliepstone.     ( I'id^  Appendix  I) 

Mr.  J.  Ayliff  then  submitted  the  following  motion  : — 

The  Commission  having  at  length  accomplished  the  duty  of  taking  evidence  upon 
the  four  subjects  referred  to  thorn  specially  in  regard  to  the  Kafir-speaking  population  of 
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the  Transkeian  nativo  dependencies,  now  record  their  final  resolutions  thereon  as  to  the 
subject : — 

a.  To  enquire  into  the  Kutive  Law8  or  Cut^tomn  which  obtain  in  the  Territories  annexed  ta  this 
Colony,  and  to  Hu^g-CHt  such  a  Code  of  Civil  and  Criminal  Law  as  may  appear  suited  to  the 
future  condition  of  those  countries. 

They  find  that  there  does  exist  a  well-understood,  generally  accepted  aboriginal  system, 
known  as  Kafir  law,  possessing  common  features,  and  prevailing  amongst  all  South  African 
tribes,  which  is  undoubtedly  elficacious  if  properly  administered  to  give  security  to  life  and 
property,  and  is  withal  so  interwoven  ^vith  their  ancient  tribal  organization  as  to  be  incapable 
of  immediate  suppression  without  the  coercion,  which  for  political  and  other  considerations 
it  would  be  imprudent  to  exercise.  That  law  is  now  practically  being  administered  by  most 
of  the  European  Magistrates  in  those  dependencies,  as  well  as  by  a  number  of  Tembu  Chiefs 
and  Headmen  to  whom  judicial  jjowers  were  expressly  reserved  under  formal  conventions 
made  with  the  Colonial  Government. 

It  is  therefore  recommended  that  the  system  should  be  utilized  for  the  government  of 
the  dependencies  referred  to,  during  the  subsistence  of  existing  conditions,  and  to  that  end 
sliould  be  reduced  to  the  form  of  a  written  code  of  regulations,  derived  from  and  based  ui)on 
the  principles  of  Kafir  law. 

In  the  construction  of  those  rogulations  duo  regard  should  always  be  given  to  the 
paramount  obligations  of  justice  and  humanity,  and  the  policy  of  the  Qovomment  should  })e 
to  aim  at  the  voliuitary  surrender  for  good  considerations,  by  tlie  Chiefs  and  Headmen 
alluded  to,  of  their  judicial  powers,  and  the  removal  of  the  said  regulations  as  soon  as  the 
circ^umstances  of  the  Natives  and  the  relations  of  the  Colony  i^-ill  allow,  so  that  the  depen- 
dencies may,  as  soon  as  possible,  in  common  with  the  other  parts  of  Her  Majesty's  Posses- 
sions in  this  Colony,  be  brought  under  the  operations  and  influence  of  Colonial  law. 

Provided,  however,  that  the  benefits  of  trial  by  Jury  be  secured  to  the  dependencies, 
that  they  be  made  subject  to  the  jurisdiction  of  Circuit  Courts,  whose  procedure  shall  be 
adapted  to  their  exceptional  conditions,  and  that  due  provision  be  made  for  securing  to 
European  residents  the  benefit  of  Colonial  law,  and  for  so  regulating  proceedings  that  in 
•any  suits  or  prosecutions  ])otwoeii  Natives  and  Europeans  the  position  of  the  defendant  shall 
determine  whetlier  Colonial  or  Native  law  shall  be  resorted  to. 

Further  that  the  "  Spoor  law  "  providing  for  collective  responsibility  shall,  so  far  as 
practicable,  ])e  preserved  and  niado  ai>plical)l«'  to  the  dopeudoncies. 

llesolved. — That  the  motion  !)<»  print<^(l.  and  <toTisidered  tomorrow. 


Graham's,  Toivn^  2Stk  October,  1882. 


niESEXT : 

•  Sir  J.  D.  Barry,  Rev.  Dr.  8t«wart,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq.,  Hon.  T.  Upington, 

Dr.  Berry,  E.  S.  Holland,  and  R.  Solomon,  Esqrs. 

The  Commission  proceede<l  to  the  consideration  of  the  motion  submitted  by  Mr.  J. 

Aylifif. 

Dr.  Berry  moved  as  an  amendinout : — *'  That  the  words  *at  leiij^tli'  in  the  first  line  of 
the  motion  1m?  omitted;  tliat  all  words  after  *  tlu'iu  '  in  tin'  second  liiir  down  to  the  end  be 
omitted,  and  that  there  bo  substituted  llie  follow  iu;j^ :  'And  having  t'iu|uin*d  iuto  thn  native 
lawr?  and  customs  ol)taiaing  iu  th<?  Tprritorirs  annexed  to  th<'  Coh)uy,  now  roaolvo,  with 
reference  to  instruction  (a)  to  bUggest  a  Code  of  Criminal  J  jaw  for  the  Territories,  which 
Code  of  (criminal  Law  shall  be  made  u[)  of  such  provisi(ms  in  the  Xativi'  and  Colonial  Law 
a.s  to  the  Cianmissiou  shall  appear  cxpedieut.'  " 

After  discubsion, 

The  amend nieut  was  put  and  agreed  to,  !Mr.  AylitT  imly  dissenting. 

The  Secretary  submitted  printed  copy  of  the  Draft  Penal  Code,  as  revised  at  meeting 
held  on  first  March  last,  and  the  President  handed  in  list  of  illustrations  to  the  Code. 

The  Rev.  Dr.  {Stewart  moved  : — That  a  brief  statement  of  the  Native  Law  be  given 
under  each  chapter  or  section  of  tin?  Code,  not  for  enactment,  but  for  comparison. 

Agrc^ed  to. 

The  Commission  then  proceeded  to  the  consideration  of  the  Code. 


Gralutm's  Town,  30/A  October,  1882. 


rUK.SENT  : 

Sir  J.  D.  Barry,  Rev.   Dr.  Stewart,  Dr.   ]k«rry,  Hon.  T.  Upington,  W.  E.  Stanford,  Esq., 

J.  Ayliif,  E.  S.  Rolland,  and  R.  Solomon,  Es<j[rs. 

Revised  Penal  Code  under  consideration. 


Resolved, — That  Clause  3  be  omitted,  and  the  following  substituted  : — 3.  Every  person 
shall  be  subject  to  punishment  under  this  Code  for  every  act  or  omission  of  which  he  shall  be 
g^lfcy  on  or  after  tne  day  of  1882,  within  the  territory  of  any  native 

chief,  by  virtue  of  any  ti*eaty  or  engagement  heretofore  entered  into,  or  which  may  hereafter 
be  made,  between  such  native  chief  and  the  Governor  of  the  Colony  of  the  Cape  of  Good 
Hope. 

On  Clause  0, 

Mr.  Stanford  moved : — To  insert  the  following  words  :  *^  And  it  shall  bo  competent  for 
the  Resident  Magistrate  of  cverj'  district  after  f idl  enquiry  into  the  circumstances  of  any 
case,  in  which  such  Chiefs  or  Headmen  have  made  any  order  or  decision,  to  enforce  such 
order  or  decision,  or  to  make  any  other  order  or  decision  as  shall  appear  just  and  lawful." 

After  discussion,  the  motion  was  withdrawn,  and  the  proviso  to  the  Clause  expunged. 

Resolved, — To  insert  on  page  2,  after  the  word  **  Territory,"  a  definition  of  the  word 
*'  Court,"  and  to  amend  Sections  5  and  19,  20,  33,  69,  70,  71,  72,  73,  and  79. 

Hon.  T.  Upington  moved : — That  the  following  be  a  new  Section  90  :  *  Whoever  by 
raising  the  war-cry,  or  by  writings  or  words  either  spoken  or  intended  to  be  read,  or  by 
signs  or  by  visible  representations,  excites  or  attempts  to  excite  feelings  of  disaffection  to  the 
Government  of  the  Queen  shall  be  punished  with  imprisonment  with  or  without  hard  labour 
for  a  term  whi(;h  may  extend  to  ten  years,  to  which  fine  may  be  added,  or  with  fine  only. 

Motion  put  and  negatived. 

Hon.  T.  Upington  moved  insortion  of  the  following  Section  91  : — "  Whoever  by  any 
act  or  by  any  illegal  omission  conceals  the  existence  of  a  design  to  wage  war  agtiinst  the 
Queen,  knowing  that  it  may  liki^ly  that  he  may  by  such  concealment  facilitate  the  waging 
of  such  war,  shaU  be  punished  with  imprisonment  with  or  without  hard  labour  for  a  term 
which  may  extend  to  five  yeai's,  to  which  fine  may  be  added,  or  with  fine  only. 

Agreed  to. 

Hon.  T.  Upington  moved  insertion  of  the  following  Section  93  : — "  'WTioever  by  insti- 
gation, conspiracy,  or  aid,  abets  the  committing  of  mutiny  or  desertion  by  any  person  in  the 
military  or  police  service  of  the  Queen,  or  attempts  to  seduce  any  such  person  from  liis 
allegiance  or  duty,  shall  be  pimished  with  imprisonment  with  or  without  hard  labour  for  a 
term  which  may  extend  to  three  years  to  which  fine  may  be  added,  or  with  fine  only." 

Agreed  to. 

Hon.  T.  Upington  moved  insertion  of  the  following  Section  96 : — *•  Whoever  liolds  out 
any  threat  of  injury  to  any  person  for  the  purpose  of  inducing  that  person  to  refrain  or 
desist  from  making  a  legal  application  for  protection  against  any  injiuy  to  any  magistrate 
or  other  public  officer  or  servant  legally  empowered  as  such  to  give  such  protection  or  to 
cause  such  protection  to  be  given,  shall  be  punished  with  fine  not  exceeding  six  pounds,  and 
in  defaidt  of  payment  thereof,  with  imprisonment  with  or  without  hard  labour  for  a  term 
which  may  extend  to  three  months." 

Agreed  to. 

The  President  moved  the  omission  of  Sections  112  and  113,  and  the  substitution  of  all 
the  provisions  of  part  2  of  Act  No.  27  of  1882,  now  applicable  to  the  Transkeian  Territories. 

Agreed  to. 

Sections  Ho,  116,  and  121  amended. 

Resolved, — That  tlie  following  be  inserted  after  Section  153  : — '*  It  shall  be  lawful  for  the 
court  or  jury  by  whom  iho  accused  is  tried  to  judge  from  the  appearance  of  the  girl  in 
question  in  such  prosecution  ;  and  also,  if  the  court  thinks  fit  from  the  opinions  duly  given 
in  evidence*  of  persons  skilled  in  nscertjiiiiing  the  ago  of  such  girls,  and  from  auy  other 
evidenci*  that  may  be  adduced  on  tin*  suljject,  wlu^tlier  the  girl  was  under  the  ag(»  of  twelve 
years  at  the  time  the  offence  was  committed  or  not." 

Sections  160,   184,  and  186  amended. 


Graham's  Trmn,  ^\st  October,  1882. 


PRESENT 


Sir  J.  D.  Barry,  Eev.  Dr.  Stewart,  W.  E.  Stanford,  Esq.,  Dr.  Berry,  Hon.  T.  Upington, 

E.  8.  Rolland,  J.  Ayliff,  and  R.  Solomon,  Esqrs. 

Mr.  Solomon  submitted  further  illustrations,  and  notes  on  Native  Law,  for  insertion  in 
the  Penal  Code. 

Dr.  Berry  moved  the  insertion  of  the  following  after  Section  186 : — **  Whoever  faleely 
or  fraudulently  and  with  intent  to  injiu'e  another  shall  create  any  spoor,  shall  be  punished 
with  fine  not  exceeding  ten  i)ound8  sterling,  and  in  defaidt  of  payment  with  imprisonment 
with  or  without  hard  labour  for  a  term  which  may  extend  to  three  months." 

Motion  put  and  agreed  to,  Mr.  Ayliff  dissenting. 

Rev.  Dt.  Stewart  moved  insertion  of  the  foUowi ag  after  Section  186 : — "It  shall  be  lawful 
for  the  court,  whenever  any  dauu  is  made  against  auy  person  or  persons  in  respect  of  the  spoor 


•  •• 

XX111 


traced  to  any  kraal  or  locality,  upon  request  of  the  owner  of  the  animal  or  animals  stolen,  or 
of  any  person  authorized  by  such  owner,  to  enquire  summarily  and  without  pleading,  but  in 
the  presence  of  the  heads  of  the  kraals  upon  whom  responsibility  is  sought  to  be  attached, 
into  the  circumstances  of  the  case  and  the  value  of  the  animal  or  animals  alleged  to  have 
been  stolen,  together  with  the  damage  which  the  owner  or  owners  shall  have  sustained  by 
the  loss,  or  by  the  cost  of  search  or  other  endeavour  to  recover  the  same,  and  shall  give 
judgment  in  favour  of  such  owner,  in  terms  of  law  hereinbefore  provided." 

Agreed  to,  Mr.  AylifE  dissenting. 

Mr.  Holland  moved  the  insertion  of  the  following  new  Sections,  after  Section  197  :-r- 
**  Any  person  professing  to  a  knowledge  of  so-called  withcraft,  or  the  use  of  charms,  who 
shall  advise  any  person  applying  to  him  how  to  bewitch  or  injure  persons,  property,  or 
cattle,  or  who  shall  supply  any  person  with  the  pretended  means  of  witchcraft,  shall  be 
punished  with  imprisonment,  with  or  without  hard  labour  for  a  term  not  exceeding  twelve 
months,  or  with  fine  or  both.  Whoever,  on  the  advice  of  a  witch  doctor,  or  of  his  x^re- 
tended  knowledge  of  so-called  witchcraft,  shall,  with  intent  to  injure,  use,  or  cause  to  be 
put  into  operation,  such  means  or  processes  as  he  believes  are  calculated  to  injure  any 
person  or  property,  shall  bo  punished  by  imprisonment,  with  or  without  hard  labour,  for  a 
period  not  exceeding  twelve  months,  or  with  fine  or  both. 

Agreed  to. 

Rev.  Dr.  Stewart  moved  the  following  addition  to  Section  115  : — '*Note. — The  custom 
of  intonjam  would  not  come  under  this  section  if  it  consists  simi)ly  of  the  feast  and  ordinary 
dancing;  but  indecent  acts  accompan3dng  the  custom  of  intonjatie  would,  if  committed  in  any 
place  to  which  the  public  have  or  are  permitted  to  have  access,  be  punishable  under  the 
section." 

Agreed  to. 

The  Rev.  Dr.  Stewart  moved  the  following  addition  to  Section  116  : — **Note. — ^The 
ahahweta  apx>earing  without  sufficient  clothing  in  any  place  of  public  resort  or  in  view  of 
such  place  or  public  road,  would  be  punishable  under  this  section,  but  otherwise  the  rite  of 
circumcision  itself  and  the  ordinary  dances  at  native  kraals  are  not  cognizable  by  this 
section." 

Agreed  to. 

Dr.  Berry  moved: — **That  the  following  proviso  be  added  to  Section  235  :  'Provided 
( 1 )  all  contracts  of  service  shall  in  the  absence  of  sufficient  proof  of  the  contrary  be  deemed 
and  taken  to  be  for  one  month ;  (2)  No  oral  contract  of  servic^e  shall  be  binding  for  more 
than  one  year  from  the  period  fixed  for  the  commencement  of  such  service;  (3)  No 
written  contract  shall  be  valid  or  binding  for  a  longer  period  than  one  year  from  the  date 
thereof  except  the  same  be  signed  by  the  name,  or  in  case  of  illiterate  persons  with  the 
mark  of  contracring  persons,  in  the  presence  of  a  Magistrate  or  other  proper  officer  shall 
subscribe  such  written  contract  in  attestation  of  the  fact  that  it  was  entered  into  by  the 
parties  voluntarily  and  with  a  dear  understanding  of  its  meaning  and  effect ;  (4)  No  such 
contract  so  entered  into  before  a  magistrate  or  other  proper  officer  shall  be  valia  or  binding 
for  a  longer  period  than  five  years  from  the  date  thereoi  if  entered  into  within  this  Colony ; 
and  no  such  contract  shall  endure  longer  than  five  years  from  the  day  of  the  commencement 
of  the  service  when  such  contract  shall  be  entered  into  elsewhere  than  in  this  Colony.' " 

Note. — The  word  **  servant "  shall  be  construed  and  understood  to  comprise  any  person 
employed  for  wages  or  other  remuneration  to  perform  any  handicraft  or  other  bodily  labour 
in  agricidture,  or  manuf actflrer,  or  domestic  service,  or  as  a  bo&tman,  porter,  or  other  occu- 
pation of  a  like  nature. 

Agreed  to. 

Mr.  Stanford  moved : — '*That  Section  261,  as  printed,  be  omitted  and  the  following 
substituted  :  *  Every  one  accused  of  any  offence  shall  be  liable  in  any  Court  to  be  examined, 
either  for  the  prosecution  or  defence,  upon  his  or  her  trial  for  such  offence,  and  the 
wife  or  husband  of  every  such  accused  person  shall  be  a  competent  witness  for  or  against 
him  or  her  upon  such  trial.'  " 

Motion  put  and  the  Commission  divided  : 

For.  Against. 

Mr.  Stanford,  J.  Ayliff, 

Dr.  Berry,  Hon.  T.  Upington, 

Rev.  Dr.  Stewart,  Sir  J.  D.  Barry. 

Mr.  RoUand, 

Mr.  Solomon. 

The  motion  accordingly  adopted. 

Dr.  Berry  then  moved  : — "  That  the  following  be  a  new  section :  *  When  any  matter  in 
dispute  has  been  brought  before  any  chief,  and  when  such  chief,  in  accordance  with  any 
powers  reserved  to  him  by  any  treaty  or  convention  now  in  existence,  or  that  hereafter 
may  be  made,  has  made  any  order  or  decision  on  such  matter,  it  shaU  be  lawful  for 
any  person  aipected  by  such  order  or  decision  to  bring  the  matter  before  the  Resident 
Magistrate  of  the  district,  whereupon  such  Resident  Magistrate,  after  full  enquiry,  may 
eoxmna  such  order  or  decision  or  otherwise  dispose  of  uie  matter  as  shall  appear  to  be 
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just  and  lawful :  Provided  that  if  any  person  affected  by  any  order  or  decision  of  any 
such  chief,  neglect  or  refuse  to  comply  therewith  or  to  bring  the  matter  before  the 
[Resident  Magistrate  within  fourteen  days  from  the  date  of  the  making  of  the  order  or 
decision  by  such  chief,  it  is  lawful  for  the  chief  within  fourteen  days  thereafter  to  bring 
such  uegle(^t  or  refusal  of  such  person  to  the  notice  of  the  Eosident  Magistrate,  where- 
upon such  Kesident  Magistrate,  after  fidl  enquiry,  may  confirm  such  order  or  decision 
or  otherwise  dispose  of  the  matter  as  shall  appear  just  and  la^^^ul  ;  and  provided  further 
that  no  order  or  decision  of  any  chief  shall  be  enforced  against  the  will  of  the  person 
affected  thereby  without  an  order  of  the  Eesident  Magistrate  first  had  and  obtained.'  " 
Motion  put  and  the  Commission  divided  : 

For.  Against. 

Dr.  Berry,  J.  Ayliff, 

Mr.  Stanford,  Hon.  T.  Upington, 

Mr.  Holland,  Sir  J.  D.  Barry. 
Eov.  Dr.  Stewai-t. 

Mr.  Solomon  abstained  from  voting. 

The  motion  accordingly  adopted. 

Mr.  Stanfonl  moved: — **  1.  This  Commission  agrees  to  report,  inter  alia,  that  it  is 
now  expedient  for  the  Colonial  Legislature  to  sanction  the  immediate  constitution  of  a  sub- 
ordinate Territorial  Government  for  the  dopendencjies." 

Dr.  Berry  moved  as  an  amendment: — "This  Commission  agrees  to  report  to  His 
Excellency  the  Governor  that  in  the  opinion  of  the  Commission  it  is  expedient  that  there 
should  forthwith  be  appointed  a  Governor's  Deputy  who  shall  reside  within  the  Transkeian 
territories  annexed  to  the  Colony,  and  be  charged  wdth  the  administration  of  the  affairs 
of  these  Territories,  and  who  in  suggesting  laws  and  amendments  of  laws  or  regulations 
to  be  in  force  in  the  Territories,  after  being  submitted  to  and  approved  by  Parliament, 
shall  be  aided  and  advised  by  a  Territorial  Council." 

Mr.  J.  Ayliff  moved  as  a  second  amendment : — *'  While  fully  admitting  the  advantages 
wliich  may  be  expected  from  any  constitutional  change,  establishing  a  high  executive  officer 
on  the  Eastern  Frontier  of  the  Colony,  the  Commission  consider  that  such  a  change  should 
be  resolved  upon  only  after  very  carefid  enquiry  specially  directed  to  the  question  of  its 
expediency,  and  in  any  event,  should  provide  tliat  the  said  officer  and  any  territorial 
council  to  be  established  should  be  located  at  such  place  where  the  ade(iuate  exercise  of 
European  influence  may  be  secured.  But  inasmuch  as  it  is  extremely  doubtful  whether  the 
subject  is  within  the  scope  of  tliis  Commission's  legitimate  functions,  and  as  evidence  has 
not  been  taken  upon  it  as  fully  as  its  importance  demands,  the  Commission  can  do  no  more 
than  call  attention  generally  to  it  in  theii*  Ite2)ort,  and  submit  that  the  Government  and  the 
Legislature  should  give  the  subject  their  early  attention." 

The  Hon.  T.  Upington  moved  as  a  further  amendment : — **  It  is  desirable  to  give  the 
Native  population  of  the  Territories  known  as  Transkei,  Gcalekaland,  Tembuland  (including 
Emigrant  Tambookioland),  Bomvanaland,  and  Griqualand  East,  some  voice  in  the  legisla- 
tion affecting  those  Territories,  and  for  that  purpose  it  is  recommended  that  a  Native 
Council  consisting  of  representatives  from  the  respective  Territories  be  fonned,  whose 
functions  shall  be  to  suggest  for  the  consideration  of  the  Government  such  alterations  of  the 
Law  affecting  the  said  Teriitories  as  may  be  considered  necessary." 

"With  leave  of  the  Commission,  Mr.  Stanford  withdrew  his  motion  in  favour  of  the 
amendment  proposed  by  Dr.  Berry. 

Discussion  ensued,  and  adjourned  until  following  day. 


Graliam^s  Toivn^  November  1,  1882. 


PRESEXT  : 


Sir  J.  D.  Barry,  Eev.  Dr.  Stewart,  Hon.  T.  Upington,  J.  Ayliff,  W.  E.  Stanford,  E.  S. 

Eolland,  Dr.  Berry,  K.  Solomon. 

Discussion  resumed  on  motion  and  amendments  submitted  by  Dr.  Berry,  Mr.  Ayliff 
and  Hon.  Mr.  Upington. 

After  discussion. 

The  last  amendment,  proposed  by  the  Hon.  Mr.  Upington  was  put  and  adopted,  Mr. 
Ayliff  alone  dissenting. 

Dr.  Berry  then  moved  the  following : — **That  taking  into  consideration  the  immense 
distance  of  the  Territories  from  Cape  Town,  the  difficidty  of  making  fidl  communication  even 
by  telegraph,  and  the  many  reasons  which  may  arise  necessitating  prompt  local  action  on  the 
part  of  Government  officials,  the  Commission  4s  of  opinion  that  a  permanent  Government 
officer  should  he  appointed  for  the  Native  Territories,  and  stationed  within  them,  throufi^h 
whom  all  official  communication  and  recommendations  should  pass,  and  with  whom  the 
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Govemiueut  muy  eousult  as  to  ax)poiiitments  and  removals  of  officials,  ami  as  to  matters  of 
admiuistration  t^cMU'rally." 

Mr.  J.  Ayliff  moved  as  an  amendment : — ''To  omit  all  the  word"<  of  tlio  motion  from 
•  a  iHTnianeut  (rovornment  officer,'  and  to  substitute  the  following :  '  Tiio  Government 
responsible  for  the  management  and  control  of  the  Natives,  should  bo  located  as  near  as 
possible  to  those  Tenitories,  and  that  the  subject  be  brought  to  the  notice  of  His  Excellency 
the  Gt>vemor  in  the  Commission's  Report.' " 

The  President  put  the  question,  that  all  the  words  of  the  motion  after  **that"  stand 
part  of  the  question,  which  was  agreed  to,  Mr.  Aylilf  alone  dissenting. 

Motion  accordingly  adopt^^d,  and  the  amendment  dropped. 

Dr.  Berry  furtlier  moved: — **  It  is  desirable  that  a  Recorder  or  other  Judicial  Officer  be 
appointed  for  the  Territories  specially,  for  the  following  reasons  : — 1 .  The  special  character 
of  tlie  Ijaw  prevailing  in  those  Territories ;  2.  TTie  necesNity  for  immediate  review  of  Magis- 
trate's decisions,  especially  in  criminal  causes  ;  3.  The  advantage  to  be  secured  by  the  ('ontrol 
and  superviv^ion  personally  exercised  by  such  Judicial  Officer  over  tho  records  and  procedure 
of  subordinate  Courts;  4.  The  advantage  of  easy  reference  to  an  A])olliite  Court  without  the 
expense  to  suitors  entailed  by  appeals  to  the  Courts  of  the  Colony." 

After  discussion. 

The  motion  was  put  and  adopted. 

Mr.  Ayliif  and  Sir  J.  1).  Barry  dissenting. 

Dr.  Berry  moved  : — *'  The  Commission  is  of  opinion  that  it  follows  from  the  two  resolu- 
tions last  adopted,  that  the  Judicial  functions  of  the  Chief  Magistrates  should  cease,  and 
that  these  officers  would  be  enabled  to  con(.'ontrato  their  attention  on  the  civil  administration 
of  their  districts." 

Agreed  to. 

Hon.  Mr.  Upington  moved  the  following: — '*  In  the  opinicm  of  the  Commission,  the 
European  inhabitants  of  the  several  districts  constituting  the  Native  Territories  are  entitled 
to  representation  in  the  Colonial  Parliament,  and  the  Commission  is  further  of  opinion  that 
the  same  privilege  should  be  extended  to  all  Natives  who  may  be  duly  qualified  and  didy 
registered  :  Provided  that  Natives  "who  are  registered  voters  shall  thereby  cease  to  have  any 
voice  in  the  election  of  members  of  the  Native  Council,  but  they  shall  continue  to  be  eligible 
for  election  to  such  Council." 

Agreed  to. 

Mr.  Stanford  moved  the  following: — 

1.  The  Commision  is  of  opinion  that  the  Constitution  of  the  Native  Council 
provided  for  in  the  resolution    already  adopted    at  this   sitting,   should  be   as  follows : 

1.  Fifteen  members,  being  five  for  eacfh  of  the  Territories  known  as  Transkei, 
Tembuland,  and  Cfriqualand  East,  to  be  eloc^ted  bienne  illy.  ]>y  the  voice  of  the  Natives 
residing  in  each  district  respeAively  (being  male  natives  of  full  ago  and  registered  payers  of 
hut-tax)  at  a  public  meeting  to  be  held  for  that  purpose,  after  due  notice  from  the  Chief 
Magistrate,  in  such  manner  as  he  may  deem  best,  sucli  public  meeting  to  be  presided  over 
by  the  Chief  Magistrate,  or  in  his  absence  by  some  ]>erson  to  bo  nomiimted  by  liim  ; 
The  Chief  Magistrates  of  the  several  Territori<»s,  who  shall  be  ex  officio  members  without  the 
right  of  voting. 

2.  The  meetings  of  the  Council  shall  be  presided  over  by  the  permanent  Government 
officer  recommended  to  bo  appointed.  In  his  absence  the  senior  Chief  Magistrate  shall 
preside. 

3.  Meetings  of  the  Coun(;il  shall  be  held  at  such  times,  not  being  less  than  once  a  year, 
and  at  such  place  as  the  Governor  may  appoint ;  but  a  maj<3rity  of  the  Council  may  at  any 
time  suggest  that  a  meeting  may  be  held. 

4.  JDecisions  shall  be  arrived  at  by  a  show  of  hands,  and  a  simple  majority  shall  be 
sufficient.     In  case  of  an  w^uality  of  votes  the  President  shall  have  a  casting  vote. 

5.  All  resolutions  of  the  Council  shall  be  recorded  by  the  President  and  transmitted  to 
the  Government  with  a  certificate  of  correct nc^ss. 

6.  Meetings  of  the  Council  may  be  adjourned  from  tinie  to  time,  as  occasion  may 
require. 

After  discussion,  this  motion  was  put  and  adopted,  Mr.  Ayliff  only  dissenting. 


GrahairCs  Toivn^  November  2,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart.  W.  E.  Stanford,  Esq.,  Dr.  Berry,  Hon.  T.  Upington, 

J.  Ayliif,  E.  S.  Holland,  and  R.  Solomon,  Esqrs. 

The  President  desired  t(»  place  on  record  his  opinion  with  reference  to  the  resolution  on 
a  Native  Council  adopted  by  the  Commission  yesterday,  that  while  in  favour  of  a  council 
und  preferring  one  to  none,  he  thought  the  greater  advantage  would  likely  result  from  the 
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creatiou  of  three  councils, — that  is  one  for  each  of  the  Territories  of  Trttuskoi,  Tembuland 
and  Griqualaud  East. 

Resolved, — That  the  following  section  stand  jiart  of  the  Code  : — *'  Whoever  shall  sell  or 
cause  to  be  sold,  or  disposed  of,  within  the  territories  to  which  this  Act  extends,  any  wine, 
beer,  or  spirituous  liquor,  without  having  first  obtained  a  special  license  so  to  do,  signed  and 
issued  by  some  person  duly  authorised  by  Government,  shall  be  lial)le,  upon  conviction,  to 
pay  a  penalty  not  exceeding  the  sum  of  Fifty  pounds  sterling,  and  in  defaidt  of  payment  to 
imprisonment  for  any  period  not  exceeding  six  months,  unless  such  penalty  be  sooner  paid  ; 
and  in  the  case  of  a  second  or  subsequent  convi(?tion,  shall  be  lialdo  to  a  penalty  not 
exceeding  the  sum  of  £100  sterling,  and  in  defaidt  of  payment  to  imprisonment  for  any 
period  not  exceeding  twelve  months,  unless  such  fine  be  sooner  paid  ;  and  all  wine,  beer,  or 
spirituous  liquors  that  may  be  found  in  the  possession  of  the  person  convicted  shall  be  for- 
feited." 

Agreed  to. 

Rev.  Dr.  Stewf^rt  handed  in  resolutions  on  the  subject  of  the  prohibition  of  the  sale  of 
liquor  to  natives. 

Mr.  Stanford  moved  the  following  stand  part  of  the  Civil  Code : — In  all  cases  of 
seduction  of  an  unmarried  woman  who  has  never  been  pregnant,  whether  such  woman  bo  of 
fidl  age  or  not,  and  whether  pregnancy  results  from  sucli  seduction  or  not,  the  father  or 
other  guardian  of  such  woman  shall  be  entitled  to  sue  and  recover  from  the  seducer  such 
damages  as,  to  the  Court  before  which  such  suit  may  be  brought,  shall  app(?ar  to  be  just." 

Note. — The  custom  aniong«t  the  Natives  i^  to  make  seduction  of  a  j^l  puuirthablo  with  a  fine  of  from 
three  to  five  head  of  cattle,  such  fine  beinj?  increased  if  the  girl  bo  the  daughter  of  a  Chief  or  guardian 
according  to  her  father's  rank,  the  cattle  going  to  the  father. 

Any  person  committing  adultery  with  any  married  woman  shall  bo  liable  to  pay  to  the 
husband  of  such  woman  such  damages  as  to  the  Court  before  whijh  the  said  husband  may 
sue  shall  appear  to  be  just :  Provided  always  that  when  pregnancy  results  from  such 
adultery  the  damages  shall  be  greater  than  in  cases  of  a  single  act  from  which  pregnancy 
does  not  result. 

Note.  —The  usual  fine  according  to  Native  custom  is  from  one  to  two  he^id  uf  cattle  for  a  single  act 
not  resultinHf  in  pregnancy,  and  from  four  to  five  head  in  case  pregnancy  results,  but  if  the  woman  l)c  a 
Chief's  daughter  the  fiuo  is  increased,  the  cattle  going  to  the  husband. 

Agreed  to. 

Hon.  Mr.  Upington  handed  in  Draft  Act  for  the  definition  of  existing  Native  Customs 
and  usages  relating  to  inheritance,  and  for  laying  down  rules  as  to  testamentary  disposi- 
tion, and  for  guardianship  of  incax)able  persons  and  the  care  and  custody  of  their  property. 

^Ir.  Stanford  submitted  letter  from  Under  Secretary  for  Native  Affairs,  dated  7th 
January,  1880,  on  the  subject  of  the  liquor  traffic  in  Tembuland. 


Graham^ s  Town^  November  3,  18 82. 


PKESENT  : 


Sir  J.  D.  Barry,  Eev.   Dr.  Stewart,  W.  E.  Stanford,  Dr.  Berry,  J.  Ayliff,  E.  S.  EoUand, 

"R.  Solomon. 

The  Rev.  Dr.  Stewart  moved  the  following  resolution  on  the  subject  of  li<j[uor  traffic  : — 
*'ln  consequence  of  the  represent aticms  contained  in  nearly  all  the  evidence  taken,  and 
specially  from  the  natives  themselves,  on  the  numerous  evils  arising  from  the  sale  of  strong' 
drinkb  to  natives;  and  also  as  by  clause  8  of  the  Conditions  of  the  Convention  with  the 
Tembus,  on  which  the  Tcmbus  became  British  subjects,  it  is  expressly  stated  that  '  it  is 
understood  that  Government  will  prohibit  the  sale  of  liquors  to  all  natives,'  and  as  the  only 
Tembu  Chief,  Dalasile,  who,  for  a  time,  refused  to  come  within  the  provisions  of  tliis  Con- 
vention, *  begg(Kl  that  the  Government  would  strenuously  prohibit  the  sale  of  ])randy  in  his 
country,'  which  country  now  forms  part  of  Tembuland,  where  such  prohiljition  has  hitherto 
been  enforced  as  law,  and  as  in  tho  Territories  of  Giuqualaiid  East  and  of  the  Transkei  such 
prohibition  has  hitherto  existed  and  been  enforced  as  law,  and  as  the  effect  of  su<di  prohibi- 
tion has  been,  and  continues  to  be,  beneficial  to  the  well-being  of  th*:  natives,  and  helpful 
and  necessary  to  the  good  government  of  those  territories,  the  Commission  recommend  the 
<;ontinuance  of  that  law  throughout  all  the  territories  beyond  the  Kei. 

Agreed  to  unanimously." 

The  Ilev.  Dr.  Stewart  moved  that  the  following  be  inserted  in  the  Code  : — Wlioever, 
whether  licensed  or  unlicensed,  supply  or  procure  for  any  native,  whether  by  sale  or  other- 
wise, any  spirituous  or  intoxicating  liquor,  or  mixed  liquor,  part  whereof  is  spirituous,  in 
any  quantity  whatever,  shall  be  lialde  (over  and  above  any  penalty  which  may  be  ineurrod 
for  the  sale  of  such  liqiu)r  without  a  license)  to  a  penalty  not  exceeding  £25,  and  in  default 
of  payment  to  bo  imprisoned,  with  or  without  hard  labour,  for  a  term  not  exceeding 'uLx: 
mouths.     Provided  always  that  the  i^enalty  shall  not  be  recoverable  if  it  is  proved  that  tho 
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liquor  so  supplied  was  hoiia  fide  suppliod  for  modicinal  purx)Oses  ;  the  onus  of  wliich  proof 
shall  rest  on  tho  person  so  suppl^'iug." 

Agre<Ml  to. 

Tlio  Eov.  Dr.  Stewart  moved  the  following  proviso  to  tho  Section  : — '*  And  provided 
furtlior  that  the  provisions  of  this  section  shall  not  apply  iy)  tho  supplying  of  Kafir  boor  by 
the  native  producer  thereof ;  or  to  ginger  beer,  soda-water,  or  the  like  liquor ;  but  if  any 
wine  or  spirits  are  mixe<l  ^vith  such  drinks  as  aforesaid,  the  provisions  of  this  section  shall 
apply. '» 

Mr.  Ayliff  moved  as  an  amendment : — **To  omit  the  words  '  of  Kahr  beer  by  the  pro- 
ducer thereof  * ;  and  after  tho  word  *  li(pior '  to  insert  the  words  '  nor  shall  they  bo  held 
to  apply  to  t\iG  manufacture  or  use  of  Katir  beer  by  the  producer  thereof.'  " 

Mr.  Solomon  moved  as  an  amendment  the  following  proviso : — ''Provided,  further, 
that  the  provisions  of  the  section  shall  not  apply  to  the  supplying  of  Kafir  boor." 

The  President  put  tho  question  :  That  all  the  words  of  the  motion  aftur  "IVovided" 
stand  i)art  of  the  question  ;  upon  which  the  Commission  divided  : — 

For.  Against. 

Rev.  Dr.  Stewart,  J.  Ayliff, 

E.  S.  Holland,  R.  Solomon. 

W.  E.  Stanford, 
Dr.  Berry. 

The  question  was  accordingly  aflfinned  and  the  amendments  dropped. 

Rev.  Dr.  Stewart  moved  tho  following  addition  to  the  section  : — "  The  wor<l  *  Native  ' 
means  any  aboriginal  native  belonging  to  any  native  tribe,  and  includes  half-castes  and  all 
persons  of  mixed  race  living  as  members  of  any  native  commimity,  tribe,  kraal,  or  location." 
Agreed  to. 

Mr.  Solomon  moved  tho  follo^ving section  : — "It  shall  be  lawful  for  tho  Magistrate  of  a 
district  from  time  to  time  to  grant  permits  to  any  natives  resident  in  such  district,  under 
8uch  conditions  as  the  cliief  executive  offi(^er  of  the  territory  may  prescribe,  authorizing  such 
native  to  purchase  a  specfified  quantity  of  spirituous  or  intoxicating  liquor,  for  his  own  use 
and  consumption,  such  quantity  to  be  set  forth  and  specifiej^  in  such  permit,  and  in  ever}"- 
such  instance  a  register  of  such  permits,  and  the  reasons  for  granting  the  same,  shall  be 
kept  hy  the  Magistrate,  and  the  permit  sliall  be  presei-ved  by  the  seller  of  tho  liquor,  and 
shall  be  evidence  of  his  authoiity  to  sell." 
Agreed  to. 

Rev.  Dr.  Stewart  moved  the  following  section  : — *.•  Any  amount  not  exceeding  one-half 
of   all  the   penaltiela   recovered   under   sootions, — in  case   tho   Resident  Magistrate    shall 
think  fit,   may  bo   paid   to  the  x)erson  on    whose  infonnation   conviction   shall  have  been 
obtained  or  who  may  have  materially  assisted  in  bringing  the  offender  to  justice." 
Agreed  to. 

Rev.  Dr.  Stewart  moved  the  following: — ''No  porscm  shall  obtain  any  licence  to  retail 
any  wines  or  spirituous  or  intoxicating  liquors  at  any  place  which  is  not  a  seat  of  Magis- 
tracy ;  provided  that  under  special  larcumstances,  of  which  tho  chief  executive  oificer 
of  the  t^iTitory  shall  Ije  the  judge,  licences  may  be  issued  to  sell  at  other  places  than  seats 
of  Magistracii'S,  under  such  conditions  and  prohibitions  as  to  the  chief  execiutivo  officer  may 
seem  lit." 

Agreed  to. 

Mr.  Stanford  moved: — "Any  Magistrate,  Justice  of  the  Peace,  or  Cliief  Constable, 
or  any  person  who  may  be  thereto  authorised  ])y  any  such  Magistrate  or  Justicro  of  the 
Peace,  or  Cliief  Constable,  may  from  time  to  time,  and  at  aU  times  as  often  as  they  shall 
have  reasonable  or  probable  grcmnd  for  susp(Mting  that  any  person  licensed  to  sell 
wines  and  spirituous  liquors,  is  selling  liquors  at  unlawful  hours  or  on  proliibited  days, 
may  demand  admittance  into  the  premises  of  such  dealer  for  the  purpose  of  examining  tho 
same,  and  the  permits  in  his  possession ;  and  if  such  dealer  shall  wilfully  and  intentionally 
refuse  to  admit  any  such  person  after  being  informe<l  of  his  ofRcial  character,  or  if  such 
dealer  shall  make  any  unnecessary  delay  in  admitting  the  person  so  demanding  admittance 
as  aforesaid,  siuth  dealer  shall  upon  conviction  be  liable  for  such  offence  to  a  penalty  not 
oxceeiling  iew  ^xninds,  or  in  default  of  payment  to  be  imprisoncMl  with  or  without  hard 
labour  for  any  term  not  exceeding  three  months,  unless  such  penalty  bo  sooner  paid." 
Agreed  to. 

Iklr.  Stanford  further  moved  the  following  additional  section  : — "  Any  of  tho  persons  in 
the  last  preceding  section  mentioned  and  empowered  for  the  purj^ose  therein  stated,  may 
demand  admittance  into  kraals,  premises,  lodging  or  other  house,  or  into  any  apartments  in 
auy  house,  not  being  a  licensed  house,  or  any  wagon  or  othervehicle,  for  the  purpose  of  exa- 
iiiining  tho  same,  in  case  there  shall  be  reasonable  or  probable  cause  for  suspettting  either  from 
the  fact  that  persons  are  seen  coming  out  therefrom  in  a  state  of  intoxication,  or  from  any 
other  fact  of  a  like  nature,  or  from  private  information  given,  that  spirituous  or  other 
liquors  are  being  sold  therein ;  and  if  the  occupier  of  any  such  kraal,  premises,  house,  or 
apartment  shall  wilfully  or  intentionally  refuse  to  admit  any  such  person  as  aforesaid  (after 
Aueh  person  has  stated  his  official  cliaracter),  or  if  such  occupier  shall  make  any  unnecessary 
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-delay  in  admitting  such  person  as  aforesaid,  such,  occupier  shall  he  liable  upon  conviction 
for  such  offence  to  a  penalty  not  exceeding  ten  pounds,  or  in  default  of  pajnnent  to  be 
imprisoned  with  or  without  hard  labour  for  any  temi  not  exceeding  three  months,  unless 
such  penalty  be  sooner  paid." 

Agreed  to. 

Mr.  Stanford  then  moved  : — That  the  further  consideration  of  the  Sections  relating  to 
the  liquor  traffic  stand  over  until  Tuesday. 

Agreed  to. 

Mr.  Ayliff  moved  the  following  resolutions  : — 2.  As  to  the  other  duty,  viz. : 

h.  To  enquire  into  the  expediency  or  otherwine  or  proviJin<^  for  the  Legalization  of  Native  Mar- 
ria;jft'.s  which  have  already  t^ken  place,  regulating"  the  validity  of  Native  Marriajucer)  iu  the 
future,  aud  devlarintr  or  amending  the  Liw  relating  to  the  Suct;ertsion  of  Property  in  such 
cases. 

The  Commission  find  that  polj^gamy  and  the  sale  or  barter  of  women  (IJkulobola)  are 
legarded  as  necessary  incidents  of  Native  man-iages,  and  excepting  in  the  case  of  those 
Natives  who  have  become  Christian  converts,  are  universally  practised  throughout  the  Kafir 
populations. 

**  The  Commission  deplore  the  prevalence  of  those  customs  as  a  great  social  evil,  which 
they  would  gladly  see  abolished,  but  having  regard  to  several  weighty  political  and  pruden- 
tial considerations,  they  are  unable  to  recommend  that  the  suppression  of  these  practices 
should  be  attempted  by  force  of  law.     It  is  upon  the  religious,  moral,    and  civilizing  agen- 
cies, under  the  direction  of  Christian  Missionaries,  and  others,  at  work  amongst  the  Natives, 
we  must,  for  some  time  to  come,  maiidy  depend  for  the  effectual  discouragement  of  these 
•objectionable  practices.     In  the  meantime  it  will  be  neither  prudent  nor  safe  for  the  Courts 
of  Justice  to  altogether  refuse  to  recognize  the  existence  of  social  institutions  which  are  so 
fruitful  of  serious  disputes  and  complicated  litigation.     Matrimonial  contentions  involving 
important  intt;rests  constantly  aris(i,  and  if  the  matters  in  dispute  cannot  be  brought  before 
the  Magistrate  for  equitable  adjustment  thoy  will  inevitably  be  referred  to  the  decision  of 
the  Chiefs.     The  Commission  are  therefore  of  opiuicju  that,  iav  the  present,  all  Courts  of 
Justice  should  be  authorised,  according  to  suitable  rules,  to  entertain  and  adjudicate  upon 
questions  of  contract  involved  in  siicli  disputes  arising  out  of  Native  marriages  as  may 
be  submitted  to  them,  pro vide(f  always  tliat  tliere  shall  not  be  any  personal  coercion." 

**  The  Conmiission  find  that  the  Natives  are  warmly  attached  to  their  own  laws  **  relating^ 
to  the  succession  of  property."  Those  have  been  accepted  by  the  Colonial  Tjegislaturo  as 
suitable  to  their  ccmditiou,  by  means  of  Act  18,  1864.  This  measure,  however,  being  defective 
owing  to  the  non-publication  of  the  description  of  the  customs  contemplated  by  Section 
5  of  that  Act,  it  is  recommended  that  the  omission  be  supplied  without  delay,  in  order  to 
secure  a  distinct  declaration  of  what  the  law  is  upon  the  subject,  and  that  the  Act  so 
amended  be  then  applied  to  the  dependencies ;  but  so,  however,  that  no  such  law  shall  in 
any  wise  interfere  with  the  right  of  free  testamentary  disposition." 

Dr.  Berry  moved  as  an  amendment : — "  The  Commission  finds  that  polygamy  and  ukulo^ 
hola  are  customs  almost  universally  obtaining  throughout  the  Kam*  population.  The 
dommission  having  regard  to  several  weighty  political  and  prudential  considerations  are 
unable  to  recommend  that  the  suppression  of  these  customs  should  be  attempted  by  force . 
of  law.  It  is  upon  the  religious,  moral  and  civilizing  agencies,  under  the  direction  of 
■Ohristian  Missionaries,  and  others  at  work  among  the  Natives,  that  we  must,  for  some 
time  to  come,  mainly  dei)end  f or  the  elevation  of  the  Natives  to  something  like  our  ideas  of 
the  necessities  of  a  social  system.  In  the  meantime  it  will  be  neither  prudent  nor  safe 
for  the  Courts  of  Justice  to  refuse  to  recognize  the  existence  of  institutions  which  are 
so  fundamental  a  part  of  Kafir  polity.  It  may  be  true  that  matrimonial  contentions 
involving  important  interests  constantly  arise ;  but  if  the  matters  in  dispute  cannot  be 
brought  before  the  Magistrates  for  equitable  adjustment,  they  wiU  inevitably  be  referred 
to  the  decisions  of  the  Chiefs. 

The  Commission  is  therefore  of  opinion  that  for  the  present  all  Courts  of  Justice 
should  be  authorised,  according  to  the  regulations  which  the  Commission  herewith  submit, 
to  entertain  and  adjudicate  u]^>on  questions  of  contract  involved  in  such  disputes  arising^ 
out  of  Natives  marriages  as  may  bo  submitted  to  them." 

Rev.  Dr.  Stewart  moved : — That  the  consideratiim  of  the  motion  and  amendment  stand 
over,  until  the  proposed  regulations  on  Marriage,  and  the  Law  of  Inheritance,  have  been, 
first  discussed. 
Agreed  to. 
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GruJuun's  Town^  ith  Noocmber^  1882, 


PKESENT : 

Sir  J,  D.  Barry,  Rev.  Dr.  Stewart,  W.  E.  Stanford,  Dr.  Berry,  J.  Ayliff,  E.  S.  RoUaud. 

Dr.  Berry  moved : 

The  essentials  of  a  native  niiirriage  celebrated  according  to  native  custom  shall  hereafter 
be, — 

1.  Consent  of  the  persons  to  be  married,  and  consent  of  the  father  or  guardian  of  the 
woman  who  is  to  be  married. 

2.  The  lawful  delivery  ov  handing  ovor  oC  tin*  woman  to  the  liusband  or  his  representative. 
Sir  J.  D.  Barry  moved  :  That  the  following  stand  as  the  first  section  : 

That  uJculohola  or  native  dowry  shall  create  tlic  obligation  on  the  recipic^it  or  recipients 
thereof,  or  of  any  part  thereof,  to  support  and  maintain  the  woman  for  whom  such  dowry 
has  been  paid,  or  agreed  to  1)0  paid,  in  the  event  of  her  being  deserted  by  her  husband  or  in 
any  way  reduced  to  poverty  and  reciuiring  such  support. 

Discussion  ensued. 


Grahamh  Town^  6tk  Novanher^  1882. 

PRKSEXT : 

Sir  J..D.  Barry,  Dr.  Berry,  W.  E.  Stanford,  E.  S.  Rolland,  J.  AylifT,  Escjr. 

With  leave  of  the  Couunissiijn,  Sir  J.  D.  Barry  witlidrew  the  motion  submitted  by  him 
at  last  meeting. 

The  motion  proposed  by  Dr.  Berry  was  tlu^u  considiired. 

Mr  Stanford  moved  in  paragi*apli  2  to  omit  the  words  '*  lawful  delivery  or,"  and  after 
the  word  '*representiitive  "  to  add  tlie  words,  ''  provided  such  woman  shall  not  be  above  the 
age  of  21  years,  and  sliall  not  have  been  previously  married." 

Agreed  to. 

Mr.  Holland  moved  :  In  paragraph  1  before  the  word  ^'consent"  to  insert  the  words 
*•  if  the  woman  to  be  married  shall  be  below  tJie  age  of  21  years  and  not  previously  married, 
the  consent  also  of  her  father  "  and  omit  tlie  words  after   '*  guardian.*' 

Agreed  to. 

The  motion  as  thus  amended  agreed  to. 

Dr.  Berry  moved  :  To  insert  the  following  Note  :  A  marriage  feast,  the  marriage  dance, 
and  the  slaughtering  of  an  ox  or  other  animal  for  festivities  when  proved  to  have  taken 
place  at  the  husband^s  kraal,  or  the  payment  of  "  ikazi  "  or  native  dowry,  are  corroborative 
evidence  of  marriag(\ 

Mr.  Holland  moved  as  an  amendment:  To  omit  the  words  **  when  proved  to  have  taken 
place  at  the  husband's  kraal." 

This  amendmend  put  and  agre(Ml  to.  and  the  *'  note"  as  amended,  adopted. 

Mr.  Ayliff  moved  the  following  :  Nothing  herein  contained  shall  require  any  Court  of 
Justice  to  take  cognisancx*  of  any  su(^h  marriage  as  creating  a  binding  obligation,  or  to  enforce 
any  personal  claims  arising  therefrom. 

Motion  put  and  negatived. 

Dr.  Berry  moved  :  Native  dom^ry  (ikazi)  shall  be  lawfully  claimable  by  the  person 
having  the  right  to  give  the  woman  in  marriage,  unless  and  except  the  person  having  the 
right  to  clauu  dowry  shall  previous  to  or  at  the  time  of  the  marriage,  ancl  in  the  presence  of 
the  persons  to  be  marritul,  of  two  witnesses  and  of  any  marriage  officer,  declare  tliat  he 
voluntarily  foregot»s  all  claim  to  dowry. 

Sir  J.  D.  Barry  moved :  The  izaki  or  native  do\iTy  shall  be  lawfully  claimable  where 
it  is  agree<l  to  be  paid  to  the  father  or  lawful  guardian  of  the  woman. 

With  leave  of  the  Commission,  Dr.  Berry  withdrew  his  motion  in  favour  of  tliat  proposed 
by  the  President,  which  last  motion  waa  put  and  adopted. 

Mr.  Stanford  moved :  To  add  the  following  proviso  to  the  last  resolution,  ''provided 
that  such  agreement  may  be  made  either  before  or  after  mamage,  and  wliether  the  woman 
he  under  or  over  the  ago  of  21  years,  and  whether  she  has  been  previously  married  or  not." 

Agreed  to. 

^tr.  Ayliff  moved  as  a  furtlier  proviso :  **  Provided  that  such  *  ikazi  *  or  native  dowry 
shall  always  ])e  treated  and  secured  as  hereinafter  provided  a?  a  settlement  for  the  intended 
wife  and  her  (children,  and  not  Jis  a  consideration  for  the  purt^liase  of  the  woman." 

This  motion  put,  and  the  Commission  divided : 

For :  Against :  » 

Hev.  Dr.  Stewart,  W.  E.  Stanford, 

J.  Ayliff.  E.  S.  Holland, 


Sir  J.  D.  Barry  abstained  from  voting. 
The  motion  accordingly  negatived. 


Dr.  Berry. 
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Sir  J.  D.  Barry  moved  the  following  resolution :  The  ikazi  or  native  dowry  shall  imply 
and  constitute  the  obligation  on  the  recipient  or  recipients  thereof  or  of  any  part  thereof,  or 
their  lawful  representatives  respectively,  to  support  and  maintain  the  woman  for  whom  such 
dowry  (ikazi)  has  been  paid,  or  agreed  to  be  paid,  in  the  event  of  lier  being  deserted  ])y  her 
husband,  or  in  any  way  reduced  to  poverty  and  requiring  such  support. 

Agreed  to. 

Mr.  Sta^nford  moved  :  No  claim  for  more  than  tlie  original  number  or  value  of  the 
ikazi  delivered  shall  be  entertained  by  any  Court,  nor  shall  any  diminution  of  tlie  vahu)  of 
such  ikazi  exonerate  the  recipient  from  anj-  part  of  liis  liability. 

Agreed  to 

Dr.  Berry  moved  the  following  : 

The  ikazi  or  native  dowry  shall  be  recoverabl*  by  the  husband  or  his  lawful  representa- 
tive in  full : — 

{a)  When  the  woman  dies  within  two  yiais  after  marriage,  not  having  borne  a 
child  to  her  husband,  unless  by  the  (  istom  of  the*  woman's  tribe  this  claim  is 
annidled. 

{h)  When  a  woman  is  divorced  from  her  liusbaud  through  lior  wrongful  couduct 
and  has  not  borne  a  child  to  her  husband. 

(r)  WJion  a  husband  dies  within  one  year  after  his  marriage,  and  the  wife  not 
having  borne  or  not  subsequently  having  given  birth  to  a  child  tlie  issue  of  the 
marriage,  re-marries  or  neglects  or  r(,*fuses  to  live  at  her  deceased  husband's 
kriial.  unless  by  i\\Qi  custom  of  the  woman's  tri]>e  tliis  (rlaim  is  annulled : 
Provided  always  when  the  husband  is  killed  in  war.  tlie  ikazi  in  not  recoverable, 
whether  the  woman  has  borne  children  or  not,  or  whether  she  stavs  at  tin;  late 
husband's  kraal  or  not. 
Agreed  to. 

Dr.  Berry  moved  a  further  clause : — 

The  ikazi  or  native  dowry  shall  be  recoverable  by  the  husl)au(l  or  his  lawful  represen- 
tative in  such  part  as  in  the  opinion  of  the  Court  is  fair  and  equitable  in  the  circumstances  : — 

(a)  When  the  wife  dies  having  given  birth  to  not  more  than  three  children,  unless 
by  the  custom  of  the  woman's  tribe  this  claim  is  annulled. 

(A).  When  the  wife  is  divorced  owing  to  her  wrongful  conduct  after  having  given 
birth  to  not  more  than  three  children. 

(c)  When  the  husband  dies  and  the  widow,  having  boriu^  not  more  than  three 
children  to  the  late  husband,  is  re-married   or  m^glects   or  refuses  to  live 
at  her  deceased  husband's  kraal,  unless  by  the  custom  of  the  woman's  tribe 
this  claim  is  annulled. 
Agreed  to. 

Mr.  Ayliff  moved  the  following  resolution : — 

"That  in  case  it  shall  be  detennined  to  give  legal  sanction  to  the  practices  of  ITkulobola 
and  Polygamy  as  at  present  practised  in  the  Dependencies,  then  with  the  view  of  mitigating 
their  evils  and  ultimately  ensuring  their  abolition,  it  shall  })0  lawful  for  the  Magistrate  of 
every  district  to  frame  a  register  of  native  marriages,  in  >\'liich  shall  bi'  entered  a  record  or 
memorandum  of  every  marriage  contracted  according  to  native  usages  within  his  district, 
stating  the  names,  parentage,  and  r(»sidence  of  the  contracting  partic^s,  and  that  the  consent 
of  the  woman's  father  or  guardian  has  been  obtained,  also  a  full  stat(»mcnt  of  the  ikazij  and 
whether  it  has  been  absolutely  transferred,  or  how  much  remains  due  b\^  the  man  ;  a  further 
statement  of  what  other  wives  he  already  has,  also  astatementwiu^ther  the  woman  is  to  take 
rank  as  chief  wife  or  lower,  and  what  rank,  and  any  other  particulars  wlii  ch  the  Magistrate 
may  deem  useful. 

**  Every  sucli  marriage  shall  be  so  registered  not  later  than  three  months  after  its 
completion,  as  in  section  —  provided,  and  after  the  expiry  of  that  period,  ex(;ept  in  the  case 
of  existing  marriages,  no  registration  shall  ]»e  lawful  without  the  leave  and  authority  of  the 
Chief  Executive  Officer  of  the  territor}\ 

*•  As  regards  existing  native  maiTiages,  every  husband  shall  have  the  right  to  claim 
registration  thert^of  with  like  particulars  at  any  time  within  the  period  of  five  years  from 

and  after  the  expiration  of  five  years  no  bigamous  or  polyganu»us  marriage 
shall  be  registered,  but  ever}'  native  shall  thereafter  be  entitled  to  register  one  nuirriage  only ; 
and  from  and  after  the  expiration  of  the  said  period  of  five  years  no  native  man-iage  not 
being  duly  registered  and  recorded  in  the  said  register,  the  correctness  of  which  shall  bo 
periodically  declared  to  by  the  offic^er  in  charge  thereof,  shall  have  any  legal  recognition  or 
^ianction  whatsover." 

Discussion  ensued. 
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Giuhiwi^'i  ToiVHj  Novemler  7 thy  1882. 


TRESEXT  : 

Sir  J.  D.  Barry;  W.    H  8tauford,   Esq.;  J.  Ayliff,  Esq.;  Rev.  Dr.  8tx>wart;  Dr.  Berry, 

E.  S.  Kollaud.  Esq. 

Dr.  Berry  niovod  as  an  amendnn'iit  to  tlie  resolution  moved  by  Mr.  Ayliff : — 
Every  Eesident  Magistrate  slnill  he  a  Native  Marriage  Officer,  and  a  registrar  of 
marriages ;  and  it  shall  Le  the  duty  of  ov(^ry  husband,  and  he  is  hereby  required  to  register 
his  native  marriage  to  any  woman  with  the  registrar  of  the  district  in  which  such  husband 
is  domiciled,  which  registration  shall  be  free  of  charge,  and  shall  be  in  accordjince  with 
schedide  hereunto  annexed. 


Certificate  of  Registration  of  Marriage  according  to  Native  Custom. 


Condition  of; 
ipjulies  iiH  to 


Tribe  or 


l>!itf.        Namcsi  of  Persons 


:ftn*t,s<T<md,    Xainos  of   ix^t  m#?\«  ♦» -^PP*^*^'    Hojulr 
.oithinlmar-irHivnt^  Mid    „S'„..        "">t<'    ■  of 


ilnuin       Cliiof  or      Amount  of 


Bemarks. 


wUii^h  na- 


••aso of  pMj-  ^ 


K-tiniy,  No. 
of  wivi^s. 


Headman  of  Tkozi  jmid  or  Poition  of 
Knuil.  IxK-iition.      to  be  paid.    Wife,  &c. 


Oii'cn  at  the  ojfive  of 

this  of 


Siguattne  of  Marriage  Ojfficer 


IS 


After  discussion. 

The  President  put  the  (question  : — Tliat  all  the  words  of  the  motion  submitted  by  Mr. 
Ayliff  stand  part  of  tlu;  (juostion,  wliich  passed  in  th(»  negative. 

Rev.  Dr.  Stewart  abstained  from  voting. 

The  l^i-esident  then  put  th«»  ani(>udmout  proposed  by  Dr.  Berry,  which  was  agreed  to, 
Mr.  Ayliff  imly  dissenting. 

Mr.  Stanford  moved  tho  following  : — 

"When  any  dispute  arises  in  respect  of  any  marriage  l>y  native  custom  entered  into  six 
months  after  the  pronuilgaticm  of  these  regulati(ms,  and  it  is  fcmnd  by  the  Coui-t  before 
which  such  dispute  shall  bt;  lu'ought  for  adjudication,  that  such  marriage  has  not  been 
registered  as  by  law  provided,  a  special  fee  of  ten  shillings  shall  be  paid  into  Coui-t  b}'  the 
husband  or  his  representative,  before  such  dis])ute  be  heard  and  registry  of  man'iage  may 
then  b(i  made  ;  provided,  however,  that  no  marriage  shall  be  invalidated  by  reason  that  it 
has  not  been  registered. 

Agi'eed  to. 

Dr.  Berry  moved  to  add  the  folh^wing  after  the  Schedule  : — 

Either  party  to  a  majriage  by  native  custom  which  is  registered  with  any'  native 
marriage^  oihcer,  shall  be  entitled  to  receive  a  copy  of  the  registry  in  accordance  with  the 
form  liereinbef(»re  provided  for,  and  free  of  charge. 

Eev.  Dr.  Stewail:  moved  : — 

\Vhen(*ver  it  shall  have  been  brought  to  the  notice  or  knowledge  of  any  nmgistrate, 
prior  to  any  intentled  man'iage,  that  the  woman  is  not  a  consenting  party  to  the  marriage, 
and  that  eoercion  or  fcjrce  is  Ijeing  used,  the  magistrate  shall  forthwith  summarily  encjuire 
into  the  nuitter,  and  pronounce  thereon  according  to  the  evidence,  and  gi*ant  or  withhold 
protection  to  the  woman  accordingly ;  and  in  no  case  where  the  consent  of  the  woman  to  the 
marriage  has  not  l^een  giv(^n,  shall  registration  of  marriage  be  made. 

After  discussion,  the;  motion  was  put  and  agi'eed  to,  Sfr.  Rollandonly  dis.s<»nting. 

Dr.  Berry  moved  the  consideration  provisionally  of  Regulations  und(ir  tlie  licad  of 
Divorce. 

Agreed  to. 
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ruEflEM' : 


Kir  J.  I>.  Barrj' ;  Rev.  Dr.  Stowart :    I)r.  Urnv  ;  W.   E.  Staiiford,   Esq.;  J.   AyliiT.    Esq.; 

E.  S.  Rollaiid,  E9<j. 

Rev.  Dr.  St(»\vaTt  niovod  tlie  following  Regulation  iindpr  tlio  head  of  Marriage : — 

All  niaiTiagf'S  in  tlic^se  Temtorios  eontrartrd  aceonling  to  the  marnage  law.s  of  the  Cape 
('Olony,  wh»^thor  (relehratfnl  l>y  a  minister  of  the  christian  religion,  or  other  qualified 
inarriiige  officer,  or  entered  into  liefore  a  magistrate  or  civil  marriage  officer,  are  and  shall 
h(i  deeiiicd  to  be  valid  and  hindiiig. 

Agi'eed  to. 

Rev.  Dr.  ^Stewart  further  moved  the  following  iJi'gulations  : — 

All  marriages,  n  tlu^se  Temtories  entured  into  between  natives  according  to  native 
custom,  as  detined  in  tlie  following  regulations,  ar>  and  shall  he  deemed  to  he  .valid  and 
binding,  and  all  questicms  arising  out  of  siuh  Tuirriages  shall  be  dealt  with  under  and  h}* 
these  regidatious. 

All  native  marriag(^s  entered  into  }>etween  native's  befor(»  promulgation  of  those 
rcigidations.  which  liave  taken  place  aecording  to  native  custom  heretofore,  and  whether 
differing  or  not  from  these  reguhitions,  are  and  shall  !)♦?  valid  and  binding,  anything  in 
tJiesi*  regulation'^  to  th(»  contrary  notwithstanding;  provided  that  all  questions  hereafter 
arising  in  connection  with  such  marriages,  sav(^  and  *»xcept  tin*  question  of  validity  shall  be 
dealt  with  in  accordance  with  theses  regulations. 

Agreed  to,  Mr.  Ayliif  only  dissi'utiiig. 

Mr.  Sttmfinil  moved  : — All  natives  satisfying  the  conditions  of  these  regulatituis  as  to 
their  marriage,  in  any  place  beyond  the  limits  of  these  Territones,  au<l  thereafter  being 
domicil(Kl  within  these  Territories,  shall  be  taken  to  Jiave  contracted  a  valid  marriage  within 
these  Teri-itories. 

Agreed  to. 

Sir  J.  D.  BaiTy  moved  the  following  regulations  under  the  head  of  Divorc** : — 

The  following  are  tlu»  grounds  on  which  any  native  husband  married  before  the  passing 
of  these  regulations  according  to  Native  Custom  as  then  existing,   or  only  by  Native  (Aistoni 
ufl  defined  in  tliese  regulati(ms,  may  obtain  the  dissolution  of  such  native  marriage  : — 
Adidtery  of  the  wife  after  maiTiage. 
T)esertion  of  the  wife  without  just  or  sufficient  cause. 
Inability  to  live  happily  together,  of  which  mutual  s<'paralion  from  lied  and  board 

for  two  yc^ars  shall  be  sufficient  evidouce. 
Refusal  or  ina]»ility  of  the  wife  to  rundc^r  conjugal  rights  to  her  husband. 
Excessive  abusiveness,  or  violence,  or  other  conduct  very  unbecoming  in  a  wife, 

Tlie  following  are  the  grounds  on  which  any  native  wife  man'ied  before  the  passing  of 
these  regidatious  acconling  to  Native  Custom  as  then  existing,  or  m.arriod  at  any  tinn»  by 
Native  Custom  as  defined  in  these  regulations,  may  olitain  tlie  dissolution  of  such  native 

nuirriage : — 

Her  husband's  cruelty. 

Her  husbaiuVs  desei-ti<m  of  her. 

Her  hus]>and's  incestuous  int^avourse. 

Refusal  of  husband  to  suppoi-t  and  maintain  his  wife. 

Inability  to  live  hax)pily  together  of  which  actiud  separation  from  bed  and  board 
for  two  years  shall  be  the  test. 

Refusal  or  inability  to  render  conjugal  rights  to  his  wife. 

Mutual  consent. 
Either  party  who  has  a  right  to  apply  for  dissolution  of  mariiap^e  onanj-of  the  gronnda 
before  mentioned  may  nuikc;  sucli  api>Ucation  before  the  Coui-t  of  tlie  Resident  Magistrate 
<»f  the  district,  and  such  Resident  ^Magistrate  shall,  at  the  request  of  <»ither  i)arty,  be  bound 
to  call  into  assistance  not  more  than  two  native  assessors  to  aid  him  with  their  opinions, 
but  not  to  have  the  dt^terminaticm  of  the  matter ;  and  if  the  Resident  Magistrate  sliall  u^uiu 
inquir}'  be  satisfied  of  the  existence  of  good  cause  for  the  dissolution  of  such  nuirriage,  he 
fthall  order  siu-h  dissolution  and  make  an  entry  thereof  in  a  book,  to  be  called  tlie 
**  Register  of  Dissolutions,"  and  the  marriage  of  the  parties  from  that  time  shall  be  held  to 

l>e  dissolved. 

It  shall  he  lawful  for  such  Court,  when  any  order  for  dissolution  of  mamage  is  granted. 


native  law  of  marriage  and  inheritance,  as  set  forth  in  these  regulations. 

After  disirussion, 

Motion  x>ut  and  agreed  to. 

Mr.  Stanford  moved  the  following  regulation  : — 

In  the  case  of  any  native  marriage  whi(;h  may  hav(»  been  dissolved  l)y  the  parties  to 
liuoli  marriage,  upon  any  of  the  grounds  in  these  r(»gulations  provided,  without  application 
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to  a  Court,  8Uoli  iuformal  dissolution  shall  not  affect  the  rights  of  the  children  of  suck 
marriages,  or  of  children  who  may  be  the  issue  of  any  subsequent  marriage  entered  into  by 
either  of  the  parties  so  dissolving  a  marriage . 
Motion  put,  and  the  Commission  divided ; — 

For  Against 

Mr.  Stanford,  Sir  J.  D.  Barry, 

Mr.  Holland,  Rev.  Dr.  Stewart. 
Dr.  Berrj'. 

Motion  accordingly  adopted. 

Mr.  Ayliff  abstained  from  voting. 

Rev.  Dr.  Stewart  moved  the  following: — 

All  questions  of  divorce  or  separation  arising  between  persons  who  have  contracted 
marriage  according  to  the  marriage  laws  of  the  Colony,  whether  celebrated  by  a  minister  of 
the  Christian  religion  or  other  qualified  marriage  officer,  or  entered  into  before  a  Magistrate 
or  Civil  Officer,  shall  be  heard  and  decided  before  the  Recorder  or  Chief  Judicial  Officer  of 
the  Territories. 

Agreed  to. 

Dr.  Berry  moved : — Such  last  mentioned  Court  may  grant  an  application  for  divorce 
on  the  following  grounds :  Adultery,  desertion,  sexual  incompetency,  continued  refused  to 
allow  conjugal  rights. 

Rev.  Dr.  Stewart  moved  as  an  amendment : — To  add  to  the  last  resolution  the  words, 
**  according  to  the  laws  then  in  force  in  the  Cape  Colony." 

The  amendment  was  put,  and  the  Commission  divided : — 

For  Against 

Sir.  J.  D.  Barry,  Dr.  Borr}% 

Rev.  Dr.  Stewart,  Mr.  Stanford, 

Mr.  AyHff,  Mr.  Rolland. 

The  President  gave  his  casting  vote  in  favour  of  the  amendment,  which  was  accordingly 
adopted ;  and  Dr.  Berry's  motion  dropped. 

Dr.  Berry  moved  the  following  regulations: — 

Whenever  any  man  who  before  the  promidgation  of  these  regulations,  has  been 
married  according  to  native  custom  as  heretofore  understood,  or  who  has  married  according 
to  native  custom  as  herein  set  forth,  appears  before  a  marriage  officcer  for  the  purpose  of 
civil  or  christian  marriage,  such  marriage  officer,  before  celebrating  the  marriage,  shaU 
demand  and  recjuire  prcnliiction  of  the  order  of  the  Resident  ^Afagistrate  dissolving  the 
previous  marriage,  which  order  shall  then  be  filed  in  the  office  of  the  said  marriage  officer. 

A  woman  who  has  been  married  according  to  native  (mstom  to  any  man,  on  being  law- 
fully divorced  from  such  man  (and  not  otherwise),  may  lawfully  contract  civil  or  christian 
marriage  with  another  man. 

Whoever  is  married  according  to  native  custom  to  one  woman  only,  may  at  any  time 
obtain  a  licence  to  contract  civil  or  christian  marriage  with  that  woman. 

Agreed  to. 

The  Coumiission  then  proceeded  to  the  consideration  of  the  motion  of  Mr.  AylifE  and 
the  amendment  of  Dr.  Berry,  submitted  on  the  3rd  instant. 

Mr.  Ayliff  moved  as  follows: 

2. —  As  to  the  other  duty : — h.  To  enquire  into  the  expediency  or  otherwise  of  providing; 
for  the  Ijegalization  of  Native  marriages  which  have  already  taken  place,  regulating  the 
validity  of  Native  Man-iages  in  the  future,  and  declaring  or  amending  the  law  relating  to- 
the  succession  of  property  in  such  cases.  The  Coinmis.sion  find  that  polygamy  and  the  sale 
or  barter  of  women  (Ukidobola)  are  regarded  as  iieccssarj'  incidents  of  Native  Marriages, 
and  excepting  in  the  cose  of  tliose  Natives  who  have  become  Christian  convei*t8,  are  imiver- 
.sally  practised  throughout  the  Kafir  populations. 

The  Commission  deplore  the  prevalence  of  those  customs  as  a  great  social  evil,  which 
they  would  gladly  see  abolished,  but  having  regard  to  several  weighty  political  and 
prudential  c^onsiderations,  they  are  unable  to  reconunend  that  the  suppression  of  tlujse 
practices  should  be  attempted  by  force  of  law.  It  is  upon  the  religious,  moral,  and 
civilizing  agencies,  under  the  direction  of  Christian  Missionaries,  and  otlu^rs  at  work  amongst 
the  natives,  we  must,  for  some  time  to  come,  nuiinly  depend  for  the  effectual  discourage- 
ment of  these  objectionable  practices.  In  the  meantime  it  will  be  neither  prudent  nor  safe 
for  the  Courts  of  Justice  to  altogether  refuse  to  recognize  the  existence  of  social  institutions 
which  are  so  fruitful  of  serious  disputes  and  comiilicated  litigati(m.  Matrimonial  conten- 
tious involving  important  interests  coustiintly  arise,  and  if  the  matt<n-s  in  flispute  cannot  be 
brought  before  the  Magistrate  for  equitable  adjustment  they  will  inevitably  be  referred  to 
the  de<isi(m  of  the  Chiefs.  The  Commission  are  therefore  of  opinion  that,  for  the  present, 
all  Courts  of  Justice  should  be  authorised,  according  to  suitable  rules,  to  entertain  and 
adjudicate  upon  questions  ol  contract  involved  in  such  disi)utes  arising  out  of  Native 
marriages,  as  may  be  submitted  to  them,  provided  always  that  there  shall  not  be  an}-- 
personal  coercion.  Tlie  Commission  find  that  the  Natives  are  warmly  attached  to  their  own 
laws  •*  relating  to  the  succe'^sion  of  property,"  these  have  been  accepted  by  the  Colonial  Legis- 
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lature  as  suitable  to  their  condition,  by  means  of  Act  18,  1864,  this  measure,  however,  being' 
defective  owing  to  the  non-i)ublication  of  the  description  of  the  customs  contemplated  by 
Section  5  of  that  Act,  it  is  recommended  that  the  omission  be  supplied  without  delay,  in  order 
to  secure  a  distinct  declaration  of  what  the  law  is  upon  the  subject,  and  that  the  Act  bo 
amended  be  then  applied  to  the  dependencies. 

Dr.  Berry  moved  as  an  amendment: — The  Commission  find  that  polygamy  and 
ukulobola  are  customs  almost  imiversally  obtaining  throughout  the  Kafir  population.  The 
C<^mmis8ion,  having  regard  to  several  weighty  political  and  prudential  considerations,  is 
unable  to  recommend  that  the  suppression  of  these  customs  should  be  attempted  by  force 
of  law.  It  is  upon  the  religious,  moral,  and  civilizing  agencies,  under  the  direction  of 
christian  missionaries,  and  others  at  work  among  the  natives,  thiit  wo  must,  for  some  time  to 
come,  mainly  depend  for  the  elevation  of  the  natives  to  something  like  our  idea  of  the 
necessities  of  a  social  system.  In  the  meantime  it  will  be  neither  prudent  nor  safe  for  the 
Courts  of  Justice  to  refuse  to  recognise  the  existence  of  institutions  which  are  so  funda- 
mental a  part  of  the  Kafir  polity.  It  may  be  true  that  matrimonial  contentions  involving 
important  interests  constantly  arise  ;  but  if  the  matters  in  dispute  cannot  be  brought  before 
the  Magistrate  for  equitable  adjustment,  they  will  inevitably  be  referred  to  the  decision  of 
the  Chief.  The  Commission  is  therefore  of  opinion  that  for  the  present  all  Courts  of  Justice 
should  be  authorised,  according  to  the  regulations  which  the  Commission  herewith  submits, 
to  entertain  and  adjudicate  upon  questions  of  contract  involved  in  such  disputes  arising  out 
of  native  marriages  as  may  be  submitted  to  them.  The  Commission  find  that  the  natives 
are  warmly  attached  to  their  own  laws  relating  to  the  succession  of  property,  These  have 
been  accepted  by  the  Colonial  Legislatui'e  as  suitable  to  their  condition  by  Act  18  of  1864. 
This  measure,  however,  being  defective  owing  to  the  non -publication  of  the  regulations 
contemplated  by  that  Act,  the  Commission  endeavours  to  supply  these,  in  order  to  secure  a 
declaration  of  what  the  law  is  upon  the  subject,  and  that  the  Act  so  amended  be  then 
applied  to  the  Dependencies. 

After  discussion, 

The  amendment  was  put  and  agreed  to,  Mr.  AylifE  only  dissenting. 


Graham'^s  Town^  November  9,  1882. 


PRESENT  : 

Sir  J.  D.  Barry ;  Rev.   Dr.  Stewart ;  W.  E.  Stanford,  Esq.  ;  Dr.  Berry ;  J.  AylifP,  Esq. ; 

E.  S.  Rolland,  Esq. 

The  President  moved  that  Messrs.  Ayliff  and  Stanford  form  a  Committee  to  draft 
regidations  with  respect  to  native  marriages,  &c.,  within  the  districts  of  the  Colony. 
Agreed  to. 

Mr.  Stanford  moved  the  following: — 
Drafp  Act  for  the  definition  of  existing  Native  customs  and  usages  relating  to  inheritance, 

and  for  laying  down  rules  as  to  testamentary    disposition,   and  for   guardianship   of 

incapable  persons,  and  the  care  and  custody  of  their  property. 

Whereas  it  is  desira]>le,  as  provided  for  by  ''The  Native  Succession  Act,  1864,"  that 
the  Native  customs  and  usages  relating  to  inheritance  be  defined,  and  that  rules  and 
regidations  be  laid  down  as  to  the  administration  and  distribution  of  the  property  of 
members  of  aboriginal  native  tribes  and  the  course  of  precedence  to  be  observed  in  such 
administration,  and  distribution  and  as  to  the  guardianship  of  incapable  persons,  and  the 
care  and  custody  of  their  property :  Be  it  enacted  by  the  Governor  of  the  Colony  of  the 
Capo  of  Good  Hope  acting  by  and  with  the  advice  and  consent  of  the  Legislative  Council 
and  the  House  of  Assembly  thereof,  as  follows : — 

Ageeod  to. 

Sir  J.  D.  Barry  moved  the  following : — 

**  Property  acquired  in  any  manner  by  any  married  woman,  married  according  to  Native 
custom  and  during  the  continuance  of  such  marriage,  shall  belong  to  her  husband ;  provided 
always  that  whenever  it  shall  be  proved  to  any  Court  that  property  acquired  or  earned  by 
any  such  woman  is  being  wasted  by  her  husband,  or  that  proper  maintenance  and  support 
is  denied  to  her  by  him,  the  Court  may  make  such  order  as  to  the  use,  enjoyment  or  disposi- 
tion of  such  property  as  such  Court  may  think  fit  for  her  benefit. 

"Property  acquired  or  earned  by  any  unmarried  woman,  not  under  guardianship,  shall 
be  her  own  property  and  under  her  sole  control,  and  such  woman  shall  have  the  power  of 
testamentary  disposition  of  such  property ;  provided  always  that  in  case  of  her  death  without 
such  testamentci^  disposition,  her  child  or  children,  being  alive,  and  in  defaidt  of  such 
child  or  children,  her  father,  shall  be  her  heir,  and  in  case  of  his  death  his  heir  shall  bo 
heir  to  such  property. 

'*  Property  acquired  or  earned  by  any  unmarried  woman  under  guardianship  shall 
belong  to  her  guardian,  but  such  woman  shall  be  entitled  to  use,  occupy,  and  enjoy  the 
same  "ior  her  life,  and  to  dispose  thereof  in  any  manner  other  than  by  testamentary 
disposition  or  disposition  of  any  sort  in  anticipation  of  deat)i." 

agreed  to 


XXXV 

Mr.  Stanford  moved : 

The  property  of  every  male  member  of  an  Aboriginal  Native  tribe  which  shall  have 
been  apportioned  by  him  in  his  lifetime  to  any  of  his  houses  (ifidhlu)  or  sons  shall  upon  his 
decease  devolve  or  be  distributed  according  to  such  apportionment. 

The  unapportioned  property  of  every  such  member  as  aforesaid  sliall  upon  his  d<XH*ase 
devolve  upon  and  be  claimable,  according  to  the  ride  of  primogeniture,  by  the  persons, 
being  male  issue,  in  the  following  table  set  forth,  that  is  to  say : — 

a.  His  eldest  son  or  his  eldest  hou^h  heir,  being  male  issue. 

b.  If  the  eldest  son  have  preWouHly  died  without  leaving  an  heir,  the  next  son  or  his  heir,  and  so  on 

through  the  sons  and  their  heirs  respectively,  and  through    the  several  houses  in  the  order 
provided  by  sections/,  </,  and  h. 
e.  If  no  son  or  heir  of  any  son  be  living,  then  the  father. 

d.  If  no  father,  then  the  eldest  brother  of  such  member  of  the  same  house  or  his  heir,  and  so  on 

through  the  brothers  of  that  house  and  their  heirs  respectively. 

/.  If  no  brother  or  heir  of  any  brother  of  the  same  house  be  living,  the  eldest  brother  of  the  allied 
house  of  higher  rank  or  next  rank  as  the  case  may  be,  or  his  heir,  and  so  on  through  the 
brothers  of  such  allied  hnnse  and  their  heirs  ron>ectivcly. 

y.  If  no  brother  or  heir  uf  any  brother  of  such  allied  house  as  aforesaid  bo  living  the  eldest  brother 
or  his  heir  of  the  left  hand  house  [indhlu  yasekohlo)  in  case  such  member  be  of  the  principal 
house  (itidhiu  enkuhi)  or,  in  case  ho  be  not  of  the  principal  house,  the  eldest  brother  or  his  heir 
of  the  nouse  of  higher  or  next  rank  as  the  case  may  be,  and  so  on  through  the  brothers  or  their 
heirs  respectively  of  the  left  hand  house  or  of  the  house  of  higher  rank  as  the  case  may  be. 

A.  If  no  brouier  or  heir  of  any  brother  of  any  house,  the  eldest  brother  of  the  father  of  such  member 
or  Ids  heir,  and  so  on  through  the  brothers  of  his  father  and  their  heirs  respectively. 

t.  Failing  brothers  or  their  heir,  then  to  the  grandfather,  or  his  descendants. 

j.  If  there  be  no  male  heir  of  such  member,  the  Grown. 

Property  apportioned  as  in  the  second  clause  mentioned  to  any  house  shall  be  inherited 
or  succeeded  to  oy  the  eldest  son  of  that  house,  or*  if  he  be  dead  by  his  heir,  in  mamior 
provided  by  the  rules  relating  to  unapportioned  property. 

The  word  '*  property"  shall  include  immovable  property,  money,  and  movable  property 
of  every  description. 

The  words  **  unmarried  woman  "  shall  include  widows  and  women  divorced  from  their 
husbands. 

Agreed  to. 

Mr.  Stanford  further  moved  the  following : 

In  case  any  owner  of  property  shall  desire  to  disinherit  his  heir,  either  wholly  or  in 
part  for  gross  misconduct  or  incapacity  to  deal  with  or  manage  the  heritable  property,  or 
through  insanity  or  idiotcy,  it  shall  and  may  be  lawful  for  the  Eesident  Ma^strate  of  the 
district  on  application  of  sut^h  owner  of  property  to  summon  before  him  the  heir  so  proposed 
to  be  disinherited,  and  in  the  presence  of  such  heir  or  in  his  absence,  in  case  he  shoidd 
neglect  or  refuse  to  appear  at  the  time  and  place  mentioned  in  the  summons,  to  enquire  into 
all  the  circumstances  and  to  make  such  order  in  the  premises  as  may  seem  meet,  and  record 
of  such  proceedings  shall  be  kept  by  the  Magistrate. 

If  any  member  of  an  Aboriginal  Native  tribe  who  shall  have  inherited  or  acqiurod  any 
proi)erty  shall  be  alleged  to  be  incapable  of  managing  his  person  or  his  property  through 
insanity  or  idiotcy  it  shall  and  may  be  lawful  for  the  Resident  Magistrate  of  the  district  to 
make  such  enquiry  into  the  circumstances  as  he  may  deem  necessary,  and  if  he  be  satisfied 
that  such  person  is  incapable  as  aforesaid,  to  make  such  order  as  he  may  think  fit  as  to  the 
care  and  custody  of  such  insane  or  idiotic  person  and  the  management  and  administration 
of  his  property  during  his  incapacity  as  aforesaid,  and  record  of  such  proceedings  shall  bo 
kept  by  the  Magistrate. 

In  case  any  heir  be  a  minor  {umniwana)  the  guardian  of  his  person  and  of  his 
property  shall  be : — 

a.  His  grandfather. 

b.  If  his  g^randfather  be  not  living,  such  minor's  next  living  uncle  of  the  principal  houso,  if  of  age, 

in  case  the  predecessor  of  the  heir  be  of  the  principal  or  allied  house,  or  in  case  such  predecessor 
be  not  of  the  principal  or  allied  house,  the  minor's  next  hying  uncle  of  the  house  of  higher  or 
next  rank  as  the  case  may  be.  If  the  next  living  uncle  be  not  of  age,  the  next  living  uncle 
who  is  of  age. 

e.  If  the  next  uncle  be  not  alive,  the  heir  of  such  uncle,  if  of  age,  or  if  not  of  age,  the  next  major 

male  relative  according  to  the  rules  of  the  law  of  inheritance. 

In  all  cases  the  Resident  Magistrate  of  the  district  shall  have  power,  on  sufficient  cause 
being  sliown,  to  appoint  or  remove  any  person  to  or  from  the  guardianship  of  any  minor 
notwithstanding  the  provisions  above  contained,  and  each  Resident  Magistrate  shall  also 
liave  power  to  remove  any  person  from  the  curatorship  of  the  person  or  property  of  any 
inBane  or  idiotic  person,  and,  in  caso  of  removal,  the  said  Resident  Magistrate  shall  there- 
ux>on  apiK)int  any  other  person  whom  he  may  think  fit  to  discharge  the  duties  of  such 
^ardianship  or  curatorship,  and  the  record  of  such  proceedings,  showing  the  grounds  of 
removal,  shall  be  kept  by  the  Maf^istrate. 

The  Resident  Magistrate  of  the  district  shall  have  power  to  call  upon  any  guardian  or 
f*urator  as  aforesaid  from  time  to  time  to  furnish  to  him  an  account,  or  to  make  to  him  a 
▼erbal  statement,  as  the  said  Resident  Magistrate  may  direct,  showing  the  nature  and 

£   2 
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amount  of  the  estate  under  his  charge  and  the  management  and  administration  thereof, 
and  any  guardian  or  curator  neglecting  or  refusing  so  to  do  shall  bo  liable  to  a  fine  not 
exceeding  ten  pounds  for  each  offence. 

A  **  minor  *'  is  defined  to  be  a  person  under  the  age  of  21  years. 

Agreed  to. 

Mr.  Stanford  moved  the  following  further  regulations  : — 

Every  native  of  not  less  than  21  years  of  age  who  shall  declare  to  the  Resident 
Magistrate  of  the  district  his  intention  to  dispose  of  his  proi)erty  or  any  part  thereof  by 
will,  and  who  shall  cause  an  entry  of  such  intention  to  be  made  in  a  book  to  be  kept  for  that 
purpose  by  such  Resident  Magistrate,  shall  be  entitled  to  dispose  of  any  movable  or 
immovable  i>roperty  of  which  he  shall  be  the  owner  by  'svill,  codicil,  or  other  testamentary 
disposition. 

>Such  will,  codicil,  or  other  testamentary  disposition,  as  in  the  last  section  mentioned, 
may  be  made  in  either  manner  following  : — 

a,  Bv  any  writing  n'ad  over  and  explained  to  the  testator  and  signed  by  him  with  his  uame  or  with 
m»  mark,  or  idgned  by  Home  person  in  his  presence  and  by  liin  direction,  which  signature  shall 
in  every  case  bo  witnefl»ed  by  two  persons  of  not  less  than  the  age  of  21  years,  not  being 
interested  in  the  will,  wlio  in  the  presence  of  the  testator  and  of  each  other  shall  affix  their 
signature*  as  near  as  conveniently  may  b*i  to  the  signature  of  or  on  l>ehalf  of  the  testator,  but 
no  form  of  attestatiim  sliall  be  necessary. 
h.  Orally  before  the  Resident  Magistrate  of  the  district,  or  any  officer  ap])oint<Hl  to  bo  Natives' 
Wills  Officer  for  the  districtt,  wlio  shall  first  make  or  caubo  to  be  made  an  entry  of  the  tenta- 
mentai  y  wishes  and  disi^osition  of  the  testator  in  a  book  to  Ix*  kept  for  that  purpose  ;  secondly, 
read  over  and  explain  or  (Miuse  to  be  read  over  and  explained  sucn  entrj'  to  the  testator  in  the 
presence  of  a  witness  of  the  age  of  not  less  than  21  years,  not  being  interested  in  the  will,  who 
shall  affix  his  signature  to  su(!n  entry  as  witness,  and  thirdly,  record  or  cause  to  be  recorded  in 
writing  upon  or  with  hucIi  entry  a  certificate  in  the  following  form  : — 

I  certify  that  I  have  on  this  day  explained  or  caused  to  be  explained  in    my  presence  and 
in  the  presence  of  this  will  [or 

codicil  as  the  case  may  be]  to  the  testator 

and  that  he,  the  said  ,  appeared  to  be  fully  capable 

of  understjiuding  and  to  understand,  and  to  intend  the  provisions  of  the  said  will  [or  codicil  as 
the  case  may  be]. 

Given  under  my  hand  this  day  of 

Signed 
Resident  Magistrate  of  tlie  district  of 

[or  Natives*  Wills  Officer  as  the  case  may  be.] 

Every  Resident  Magistrate  or  Natives'  Wills  Officer  as  aforesaid  shall  cancel  the  entry 
made  as  aforesaid  or  any  i)art  of  it  and  thereby  revoke  the  dispositions  made  therein  or  any 
of  them  upon  the  requnst  of  any  testator,  signitied  in  the  presence  of  two  witnesses. 

In  case  no  executor  shall  bo  ai)pointed  or  nominated  by  any  testator  by  his  will  the 
Kesident  Magistrate  of  the  district  as  aforesaid  shall  appoint  some  person  to  be  executor 
dative  with  power  to  administer  the  testamentaiy  estate,  and  may  remove  from  his  office  for 
misconduct  or  default  any  executor  or  oxecut<»r  dative  and  appoint  some  other  person  in 

his  stead. 

Every  Resident  Magistrate  as  aforesaid  shall  have  •power  to  cjdl  upon  executors,  and 
■executors  dative,  and  administrators  of  intestate  estates  within  his  district,  to  furnish  to  him 
within  such  time  as  he  may  fix  such  account  or  accounts  of  the  administration  of  the  estate 
as  he  may  deem  proi>er. 

The  "property  of  natives  dying  intestate  who  shall  have  declared  to  the  Resident  Magis- 
trate of  the  district  their  desire  to  avail  themselves  of  the  Colonial  law  relating  to  the 
succession,  and  caused  an  entry  of  such  desire  to  be  made  in  a  book  to  be  kept  for  that 
purpose  by  such  Resident  Iklagistrate,  shall  be  subject  to  the  law  of  the  Colony  of  the 
Cape  of  GK)od  Hoi)e  relating  to  intest^icy  and  the  succession  U)  intestate  estates,  and  the 
Resident  Magistrate  of  tlie  district  wherein  such  intestate  person  shall  die,  or  wherein  any 
of  his  property  may  be,  shall  appoint  some  person  to  administer  such  intestate  estate. 

Every  decision  of  a  Resident  Magistrate  imder  tliis  Act  shall  be  the  subject  of 
ax^peal  in  the  siuiie  manner  as  any  de<ision  of  such  Magistrate  in  a  civil  suit  or  action. 

This  Act  shall  apply  to  the  Territories  of  the  Transkei,  Gcalekaland,  Tembuland, 
including  Emigrant  Tembuland,  and  Bomvanaland,  and  Griqualand  East. 

Agreed  to. 

Rev.  Dr.  Stewart  movrd :  That  the  Commission  revert  to  the  regulations  on  Liquor 
Traffic,  passed  on  3rd  inst. 

Agreed  to. 

Rev.  Dr.  Stewart  moved :  To  omit,  in  section  250,  the  word  ''supply"  and  substitute 
"sell,  exchange  or  barter,  or  for  any  valuable  consideration  give  to,  or";  also  to  omit 
*' whether  by  sale  or  otherwise  "  and  substititute  "within  the  Territories,"  and  before  the 
words  **  Kafir  beer,"  to  omit  **  use  "  and  substitute  *'  exchange,^  sale,  or  barter." 

Agreed  to. 

Rev.  Dr.  Stewart  moved :  That  the  amount  of  the  penalty  in  the  section  be  increased 

from  £25  to  £50. 
Agree jd  to. 
Dr.  Berry  moved :  That  the  Commission  revert  to  the  marriage  regulations  passed  on. 

the  7th  inst. 


XXX  vu 

Agi'cetl  to. 

Rev.  Dr.  Stewart  further  moved :  To  omit  the  s(;hedule  to  the  clause  for  registration  of 
marriages,  and  to  omit  the  words  "  the  schedide  hereunto  annexed  "  and  substitute  a  "  form 
which  shall  be  supplied  by  Government." 

Agreed  to. 

Mr.  Ayliff  moved  the  following  resolution  : 

Tlie  Commission  arc  unable  to  roctimmend  that  in  the  Colony  proper  there  should  bo 
formal  and  absolute  legalization  of  the  unions  contracted  ac(;ording  to  Kafir  customs.  They 
find  that  polygamous  and  other  objectionable  practices  are  the  frequent  accompaniments  to 
such  unions.  They  also  find  it  equally  difficult  to  say  that  that  the  Legislature  should  lay  it 
down  broadly  and  absolutely  that  no  causes  of  litigation  or  disputed  subject  incidental  to  those 
unions  should  be  taken  cognizance  of  by  tlio  Ci^bjuial  Courts  of  Justice.  It  would  be  most 
unfortunate  to  establish  a  belief  in  the  native  mind  that  our  tribunals  of  justice  are  not  as 
accessible  to  complainants  as  .their  traditions  teach  tht*m  their  great  chief  was.  It  is  there- 
fore now  recommended  that  in  respect  of  disputes  rc;j;arding  property  claimable  under  those 
unions^  and  the  right  to  the  custody  and  (control  of  children  being  the  issue  thereof,  the 
Courts  of  Justice  shall  have  jurisdiction,  but  subject  to  the  annexed  regidations. 

Agreed  to. 

Mr.  Ayliff  then  submitted  certain  draft  regulations,  applicable  to  natives  within  the 
Colony  Proper  for  the  consideration  of  the  Commission. 


Gmhani^s  Town^  November  10,  1882. 


ruKSEXT : 
Sir  J.    I).    Barry ;    Eev.   Dr.    Stewart.    W.    E.    Stanford,    Esq. ;  J.    Ayliff,    Esq. ;   E.    S. 

EoUand,  Esq. 

Mr.  Ayliff  moved  the  following  regulation  : 

If  .a  native  woman  married  according  to  native  customs  abscond  from  her  husband 
under  such  union,  and  with  the  connivance  of  lior  father  or  guardian,  refuses  to  return  to 
him  and  is  disposed  of  in  man-iage  to  anotlirr  man,  tlien  the  said  husband  shall  be 
entitled  to  demand  and  have  restoration  of  the  cattle  \^ihazi)  wliich  shall  Jiave  been  given  by 
him  in  connection  with  tlie  said  union. 

Sir  J.  D.  Barry  moved  as  an  amendment : 

If  a  native  woman  married  according  to  native  custom  volunr  ivily,'  and  without 
misconduct  amounting  to  good  and  sufficient  cause  on  Ihe  pai*t  of  the  liusband  under  such 
union,  leaves  and  refu.st^  to  return  to  him.  such  }ius])and  shall  be  entitled  to  demand  and 
have  the  restoration  of  the  dowry  {Ikazi)  wliich  he  shall  have  delivered  in  connection  with 
such  union. 

The  amendment  having  been  put,  was  agreed  to,  Mr.  Ayliff  dissenting. 

Mr.  Ayliff  moved : 

But  if  it  should  so  liappen  that  the  said  woman  shall  have  left  her  husband  in 
conse([uence  of  the  misconducrt  of  the  said  liusband,  and  there  shall  be  no  re-marriage  of  her 
with  tlie  (consent  of  her  father  or  guardian,  tlieu  thert^  shall  be  no  claim  for  restoration  of 
such  ihni. 

This  motion  put  and  Ccmimission  divided  : 

For  Against 

Mr.  Ayliff,  Sir  J.  1).  Barry, 

Mr.  liolland,  Kev.  l)r.  Stewart, 

Mr.  Stanford. 
The  motion  accordingly  negatived. 
Mr.  Ayliff  moved : 

The  claim  for  restoratitm  of  ikazi  shall  not  be  held  to  include  the  increase  thereof, 
and  in  wise  it  is  not  possible  to  deliver  the  identical  ikazi  originally  given,  then  an  equiva- 
lent shall  b<?  given. 

.  T)i(^  right  to  claim  restoration  of  ikazi  shall  in  no  case  be  transferable  by  or  herit- 
able from  the  husband. 
Agreed  to. 

^Ir.  Stanford  moved : 

The  ikazi  or  native  dowr}'  shall  imply  and  constitute  the  obligation  on  tlie  recipient 
or  recii)ients  thereof,,  or  an^'  part  thereof,    or  their  lawfid  representatives  respectively,  to 
supi)ort  and  maintain  the  woman  for  whom  such  dowry  (ikazi)  has  been  paid,  in  the  event 
of  her  being  desert «h1  or  in  any  way  reduced  to  poverty  and  requiring  such  support. 
Motion  put  aiid  agreed  to. 
Mr.  Ayliff  abstained  from  voting. 
Mr.  AylilF  moved : 

Nothing  in  these  regulations  continued  and  provided  shall  be  held  or  construed  to 
legalise  any  union  or  marriage  according  to  native  custom  in  such  way  as  to  entitle  any 
j>arty  thereto  to  have  and  clahn  conjugal  rights. 

Eesolved, — That  the  consideration  of  this  motion  stnnd  over. 
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Mr.  Ayliff  moved  the  following  reg^ation : 

When  a  native  woman,  being  one  of  the  parties  to  a  union  commonly  kno\i'n  as  a 
native  marriage,  shall  abscond  from  her  husband  with  the  connivance  of  her  father  or 
guardian,  and  shall  bo  disposed  of  to  another  man  according  to  native  custom,  then  the 
children  (if  any)  being  issue  of  such  union,  shall  in  the  case  of  children  not  being  five  years 
of  age,  be  subject  to  the  custody  and  control  of  tlieir  mother,  and  those  being  moro  than 
five  years  of  age  shall  be  subject  to  the  custody  and  control  of  their  father. 

Mr.  Stanford  moved  as  an  amendment:  To  omit  the  words  from  ''with  connivance" 
down  to  "native  custom." 

This  amendment  i)ut  and  agreed  to,  Mr.  Ayliff  only  dissenting. 

Mr.  Stanford  moved :  To  add  the  follo\\'inff  to  the  motion  : 

Except  it  be  proved  to  the  satisfaction  of  Uie  Court  that  suchiathor  of  mother  is  imfit 
to  retain  the  custody  and  control  of  such  children,  in  which  case  such  Court  may  appoint 
some  fit  and  projier  person  as  guardian,  and  may  make  such  order  with  regard  to  mainte- 
nance of  such  children  as  to  such  Court  may  seem  fit. 

Agreed  to. 

Motion  as  amended  then  put  and  agreed  to. 

Mr.  Ayliff  moved : 

Any  competent  Court  of  Justice  shall  have  jurisdiction  to  give  effect  to  and  enforce 
the  rights  in  the  last  preceding  regulation  mentioned. 

Agreed  to. 

Mr.  Ayliff  moved : 

The  reOT)ective  Courts  of  the  Resident  Magisti'ato  of  the  Colony  shall  have  jurisdic- 
tion to  adjumcate  upon  cases  arising  from  any  of  the  foregoing  regidations,  anything  in 
Section  8  of  Act  20,  1856,  to  the  contrary  notwitlistanding. 

Agreed  to. 

Mr.  Ayliff  moved : 

As  often  as  any  native  woman  shall  complain  against  any  person  in  respect  of  any 
claim  for  the  custody  or  control  of  any  child,  the  process  of  the  Court  for  compelling  the 
attendance  of  the  party  accused,  and  of  all  necessary  witnesses,  shall  be  issued  at  the  public 
<^arge,  provided  the  Resident  Magistrate  shall  certify  that  such  pa^anont  is  necessary  in  the 
circumstances. 

Agreed  to. 

ifi.  Ayliff  moved : 

In  any  such  proceedings  as  in  the  last  preceding  regidation  mentioned,  such  woman 
shall  be  considered  to  be  entitled  to  sue  and  appear  in  Court  without  being  assisted  by  any 
husband,  guardian,  or  curator. 

Agreed  to. 

Mr.  Ayliff  further  moved  : 

When  a  question  arises  in  any  Court  of  Justice  as  to  whether  there  has  been  connivance 
by  the  father  or  guardian  of  the  woman  in  the  act  of  her  leaving  her  husband  as  in  the  first 
regulation  referred  to,  then  the  test  shall  be  whether  or  not  such  father  or  guardian  ha» 
disposed  of  her  to  another  man  in  marriage. 

This  motion  put  and  negatived. 


Graham^ 8  Totvn^  November  11,  1882. 


PRESENT  : 

Sir  J.  D.  Barry  ;  Rev.  Dr.  Stewart ;  W.  E.  Stanford,    Esq. ;    J.   Ayliff,    Esq. ;    E.    S. 

Rolland,  Esq. 

Mr.  Stanford  moved  that  the  Commission  revert  to  the  reg^ilations  on  marriage. 

Agreed  to. 

Mr.  Stanford  moved :  That  in  the  regulation  for  registration  of  native  marriages  after 
the  word  "woman,"  the  words  "  according  to  native  custom  "  be  inserted. 

Agreed  to. 

Mr.   Stanford  further  moved :    That  in  the  regulation  for  fee  for  non-registration 
helare  the  word  "pirovided,"  the  words  "  and  registry  of  the  marriage  may  then  be  made** 
Iko  inserted. 

Agreed  to. 

The  Commission  then  proceeded  to  the  consideration  of  Mr.  Ayliff's  motion,  standing 
over  from  last  sitting. 

Mr.  Ayliff  moved  as  follows :  Nothing  in  these  regulations  contained  and  provided 
nhaU  be  held  or  construed  to  legalise  any  x)olygamous  union  or  marriage  according  to  native 
4;u8tom  in  such  way  as  to  entitle  any  party  thereto  to  have  and  cdaim  conjugal  rights. 

After  discussion, 

pat  and  Commission  divided : 
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For  Against 

Mr.  AyHil.  Sir  J.  D.  Barry, 

Rev.  Dr.  Stewart, 
Mr.  Stanford, 
Mr.  Holland. 
Motion  accH)rdingly  negatived. 
Sir  J.  D.  Barry  moved  : 

No  Court  eliall  make  any  order  for  tlie  restitution  of  conjugal  rights  in  any  case  of  any 
polygamous  union  contracted  according  to  native  custom. 
Discussion  ensued. 


Graham^ s  Town^  Novernber  13,  1882. 


PRESENT  : 

Sir  J.   D.   Barry;  Rev.   Dr.   Stewart;  W.   E.   Stanford,   Esq.;   J.  AyM,   Esq.;   E.   S. 

Eolland,  Esq. 

The  motion,  proposed  by  Sir  J.  D.  Barry,  which  was  under  consideration  at  the 
close  of  last  sitting,  was  put  and  agreed  to. 

Sir  J.  D.  Barry  then  moved  the  following : 

In  every  case  arising  out  of  any  marriage  according  to  native  custom,  any  Court  of 
Resident  Magistrate  may,  on  sufficient  cause  heing  shewn,  order  the  cancellation  of  the 
contract  of  marriage,  and  the  restitution  of  the  dowry  or  ikaziy  and  make  an  order  providing 
for  the  guardianship  or  maintenance  of  any  children,  the  issue  of  such  union,  in  ac'cordanco 
with  these  regulations. 

Motion  put  and  agreed  to,  Mr.  Ayliff  dissenting. 

Rev.  Dr.  Stewart  moved  :  That  the  Commission  now  proceed^to  consider  the  question  of 
registration  as  adapted  to  the  Colony. 

Agreed  to. 

Rev.  Dr.  Stewart  moved :  That  the  following  he  x)rovisionally  adopted  for  the  Com- 
mission's report : 

On  the  difficult  subject  of  polygamy,  as  involving  the  whole  quc^stion  of  Marriage  and 
th©  related  subject  of  Inheritonce,  the  Commission  desires  to  record  their  conclusions,  and  the 
grounds  on  which  they  are  based,  somewhat  fully,  and  as  follows. 

They  express  their  conviction  that  it  would  be  for  the  welfare  of  the  native  i)eople  of 
this  country'  if  this  practice  could  be  speedily  abolished,,  and  that  its  disappearance  would 
materially  aid  the  labours  of  Missionaries,  and  conduce  to  the  prosperity  of  the  country.  On 
the  other  hand  they  recognise  that  institutions  which  have  become  rooted  in  the  social  and 
national  life  of  any  people  are  not  easily  overthrown  by  direct  enactment.  They  are  never  so 
overthrown  unless  there  is  a  preparation  of  opinion  and  a  certain  willingness  on  the  part  of 
the  people  to  accept  such  changes,  or  unless  tne  Government  promulgating  such  enactments  is 
in  possession  of  sufficient  force  to  give  eilect  to  these  laws,  and  is  also  satisfied  both  as  to  the 
justice  and  necessity  of  using  such  force.  Neither  of  these  conditions  exist  at  the  present 
moment.  And  there  can  be  no  difficulty  in  finding  an  illustration  of  the  danger  of  passing 
enactments  without  the  necessary  power  or  force  to  give  them  effect.  Among  the  native 
people  of  this  country  also,  there  does  not  exist  to  any  extent  the  means  of  diffusing  informa- 
tion by  the  help  of  the  press,  and  they  can  only  be  reached  through  the  Magistrates  and 
Missionaries. 

Any  measure  therefore,  to  be  effective,  would  require  to  rest  on  their  confidence  and 
8Ui)xx5rt,  and  sufficient  time  would  require  to  be  given  to  secure  that,  and  the  Commission, 
therefore,  do  not  at  x>resent  recommend  any  action  the  immediate  effect  of  which  would  be  at 
once  to  supi)re8s  polygamy  by  direct  enactments.  They  recommend  rather  the  adoption  of 
such  indirect  measures,  the  effect  of  which  would  be  to  gradually  draw  certain  restrictions 
round  the  practice,  in  the  form  of  certain  disabilities,  without  direct  prohibition ;  while  they 
also  believe  that  with  enlightenment  and  the  spread  of  other  views  among  the  natives  the 
practice  will  gradually  disappear. 

They  believe  such  a  course  to  be  consonant  with  justice  and  not  derogatory  to  the 
authority  and  administration  of  law  in  a  Christian  country,  and  more  likely  m  the  end  to 
secure  the  desired  object  than  to  attempt  by  sudden  enactment  to  stop  the  practice. 

They  rest  their  view  on  the  following  grounds  : — 

(a.)  A  diHtiiictdon  must  be  made  between  practices  repugnant  to  Ghristian  law  and  enlightenod 
ChriHtian  feeling,  among  which  would  come  the  custom  of  polygamy,  and  those  practices  which 
aliK>  have  the  sanction  ot  national  custom,  but  are  repugnant  to  humanity  and  justice,  as  well 
as  to  Christian  law  and  feeling.  Among  these  may  be  reckoned  the  now  repressed  custom  of 
Ruttce,  or  the  immolation  of  widows ;  ixiJPagticide  and  the  exposure  of  female  children,  and  the 
self-immolation  of  religious  devotees,  in  India ;  aud  the  practice  of  witohcraft  and  smelling  out 
among  some  native  tribes  of  this  country.  Absolute  prohibition  by  direct  enaotments,  rendering 
such  practices  penal,  is  justifiable  and  necessary  on  the  ground  of  the  sacredness  of  human  life, 
which  it  is  the  duty  of  the  State  to  protect. 
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{b,)  Dealing  with  the  question  of  marriugo  in  its  broadoHt  aspect,  the  Commiiisioners  oannot  accept 
the  view  extenHively  held,  that  marriage  oau  only  be  recogniRed  and  regarded  aa  legal  and  valid, 
in  dealing  with  a  people  among  whom  civilization  and  Christian  law  have  but  lately  come,  when 
Huch  marriageH  have  been  performed  acoonling  to  the  ritoH  of  civilized  or  ChriHtiau  countrien  and 
duly  registered.  They  recognise  the  CH««*iitial  element  of  marriage  to  be  a  contract  between  a 
man  and  a  woman,  and  into  the  celebrutiou  of  whi(th  a  certain  defined  social,  or  ciril,  or  religious 
ceremony  enters,  while  at  the  same  time  tliey  hold  that  the  Christian  law  of  marriagfe  sots  forth 
the  truest  and  purest  idea  of  sudi  a  union,  and  fixes  what  should  obtain  amongst  those  who 
have  accepted  Christianity  as  a  religfion,  or  in  States  ruled  by  Christian  law.  But  they  oannot 
on  this  ground  hold  that  marriages  celebrated  in  this  or  in  other  countries  where  Christianity 
has  not  been  established,  or  where  the  civilization  is  not  Christian,  are  not  in  reali^ 
marriages,  whether  such  marriages  arc  mcmogamous  or  not,  ho  long  as  certain  essential  conditions 
are  fairly  fulfilled,  viz.,  mutual  life,  fidelity,  mutual  support  and  recognition  of  certain  duties  to 
the  oflEspring  of  such  unions  or  marriages ;  for  by  this  view  at  least  two- thirds  of  the  entire 
population  of  the  globe  would  l)e  in  the  positiiai  of  being  illegally  married,  and  therefore  with- 
out any  of  the  rights  of  marriage  or  responsibilities  to  children  which  belong  to  nmrriag^,  and 
the  children  without  their  just  and  natural  rights  in  addition. 

{e.)  The  suppression  of  polygamy  by  dire<;t  enactment  does  not  api>ear  to  be  attempted  in  India 
and  in  several  other  countries  or  deix^ndent-ics  of  the  British  Empire.  Neither  amongst 
some  portions  of  the  coloured,  but  not  aboii^^iual,  population  of  South  Africa  is  this  sup- 
pression carried  out  and  tlie  practice  made  ^Mual.  The  Commission  therefore  cannot  see  its 
way  to  bo  influenced  in  its  re(;ommendation  bv  the  cr^'  or  demand  that  this  practice  should 
be  at  once  suppressed  by  diroi't  enactment  amongst  the  alxtriginal  population  of  this  country', 
such  as  Kafirs,  Fing(»es,  Tembus,  or  others,  bt»ing  aborigines,  living  either  in  the  Dependencies 
or  within  the  Colonial  lK)imdary. 

They  thoreforo  recommend,  on  the  grounds  stated  above,  that  this  difficult  subject 
should  be  approached  in  the  following  way —  as  applied  to  natives  within  the  Colony — and 
with  some  modifications  in  its  application  to  those  living  in  the  Dopendencdes. 

1 . — !R^H)Ognition  as  valid  with  or  without  registration  of  all  present  existing  maniages 
however  contracted,  whether  by  christian  rite,  civil  contract,  or  native  custom.  This  is  the 
practical  effect  of  the  law  as  it  at  present  exists  in  the  districts  of  the  Colony  which  formerly 
constituted  the  territory  of  British  Kaffraria  (see  Ordinance  10,  1864).  It  is  desirable  to  have 
uniformity  within  the  Colony  at  least. 

After  discussion, 

The  motion  was  put  and  agreed  to. 

Mr.  Ayliff  abstained  from  voting. 


Graham^ s  To7vn^  JSovemher  14,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq.,  E.  S.  Holland.  Esq. 

The  Secretary'  submitted  letter  of  date  loth  inst.  from  Dr.  Dale,  Superintendent-Qonernl 
of  Education,  with  memorandum  on  Native  Education ;  also,  return  of  con-espondonce 
between  the  Government  and  the  Jklagistratcs  of  (ortain  districts  in  the  Colony  and  tlie 
Territories  regarding  the  operation  of  the  Pass  Laws. 

Eev.  Dr.  Stewart  moved  the  followingas  an  addition  to  the  paragi-aphs  of  the  report 
provisionally  agreed  to  yesterday  :  2.  Kogistration  of  all  future  mamages  of  natives 
within  the  Colony,  contracted  or  entered  into  according  to  Christian  rite  or  civil  contract,  as 
already  provided  for  by  law. 

Agreed  to. 

Eev.  Dr.  Stewart  then  moved  :  J^.  Begistration  up  to  a  certain  future  date  to  be  fixed 
by  law,  of  all  marriages  by  native  cnstom,  "^Nhethcr  nionogainous  or  not,  when  accompanied 
by  the  essentials  of  the  ceremony  in  each  case,  as  d(  iined  by  law  or  in  these  regulations. 

Sir  J.  D.  Barry  moved  :  That  the  following  stand  as  paragraph  o  :  That  from  and  after 
n  future  date  to  bo  fixed  by  law,  recognition  shall  not  be  given  to  more  than  one  mutual 
engagement  between  one  native  man  and  one  native  woman  to  live  togeth(»r  as  man  and 
wife  ;  and  that  legal  recc^gnition  should  be  given  to  the  first  of  Fuch  native  unions  entered 
into  according  to  native  ( ustom,  as  defined  by  these  regulations. 

After  discussion, 

The  motion  proposed  by  Sir  J.  I).  Bany  was  put,  and  the  Connuission  divided  : 

For.  Against. 

Sir  J.  D.  Bany,  W.  E.  Stanford. 

J.  Ayhff, 

E.  8.  Eolland. 
Tlie  motion  accordingly  adopted. 

Sir  J.  D.  Barry  move<l :  To  add  to  the  resolution  now  adopted  the  words  "  wlit  ther 
logistered  or  not." 

This  motion  put  and  the  Commission  divided  : 

For.  \gainst. 

Sir  J.  I).  Barry,         .  W.  E.  Stanford. 

J.  Avliff, 

E.  Sl  RoUand, 
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Motion  accordingly  adopted. 

Rev.  Dr.  Stewart's  motion,  paragraph  No.  3,  now  to  stand  as  paragrapli  4,  was  then 
put. 

Mr.  Stanford  moved  an  amendment:  To  omit  the  iirst  word  *' Eegistration*'  and 
substitute  ''Recognition." 

Agreed  to. 

The  motion  as  thus  amended  was  put  and  agreed  to — viz.:  4.  Recognition  up  to  certain 
future  date,  to  be  fixed  by  kiw,  of  all  marriages  by  native  customs  whether  monogamous  or 
not,  when  accompanied  with  the  essentials  of  the  ceremony  in  each  case  as  fixed  by  law,  or 
in  these  regulations. 

Rev.  Dr.  Stewart  moved  the  following  to  be  paragraph  5  :  Recognition  on  and  after  a 
dat«  to  be  fixed  at  some  future  time  as  may  appear  smtable,  and  not  less  than  seven  years, 
of  one  marriage  only,  whether  as  the  first  wife  or  chief  wife,  which  marriage  shall  be  valid 
whether  contracted  according  to  Christian  rite,  or  civil  contract,  or  native  custom. 

Mr.  Stanford  moved  as  an  amendment,  that  the  foUowdng  stand  as  paragraph  5  :  Re- 
cognition after  such  date  as  the  Governor  may  determine,  of  one  marriage  only  accord- 
ing to  native  custom,  in  so  far  that  ikazi  cases  arising  out  of  polygamous  connections  shall 
not  be  entertained  by  any  court,  but  the  rights  of  cliildren  bom  of  such  imions  shall  in  all 
cases  be  maintained  according  to  the  Native  Succession  Act. 

With  leave  of  the  Commission,  the  Rev.  Dr.  Stewart  and  Mr.  Stanford  respectively 
withdrew  the  motion  and  amendment. 

On  the  motion  of  the  Rev.  Dr.  Stewart,  it  was  resolved  to  adjourn  the  further  con- 
sideration of  the  regulations  on  marriage  and  registration  until  to-morrow. 


Graham'^ 8  Town^  Xovemher  15,  1882. 


riiEsKXT : 
Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  W.  E.  Stanford,  J.  Ayliff,  and  E.  S.  Rolland,  Esqrs. 

The  Rev.  Dr.  Stewart  moved  :  That  the  following  regidation  bo  ado2)ted  and  submitted 
in  lieu  of  paragraph  3,  which  was  agreed  to  yesterday  : 

On  and  after  a  date  to  be  fixed  at  such  time  as  to  the  Government  shall  appear  suitable, 
recognition  of  one  marriage  only,  being  that  of  the  first  wife  married  a(xording  to  native 
custom  :  Provided  (1)  That  such  date  shall  not  be  less  than  five  years  from  the  promulga- 
tion of  these  regulations :  Provided  (2)  also  tliat  the  riglits  oi  any  children  born  of  other 
unions  within  the  same  household  or  family — whetlier  bom  prior  to  or  8ubsei|uent  to  su(^h 
marriage,  shall  not  be  affected  in  regard  to  any  inheritance  or  disposition  of  property 
apportioned  to  them  during  the  lifetime  of  their  parents  ;  and  provided  (3)  that  from  the 
date  to  be  fixed  as  aforementioned  it  shall  not  be  competent  for  any  court  to  hear  or  enter- 
tain any  claims  with  respect  to  ikazi  or  native  dowry,  or  any  suit  arising  therefrom  in  regard 
to  any  marriage  according  to  native  custom  other  than  that  of  tlie  marriage  of  the  first  wife 
as  aforesaid. 

Mr.  Ayliff  moved  as  an  amendment :  To  omit  the  last  words  *^  other  than  that  of  the 
marriage  of  the  first  wife  as  aforesaid,"  and  substitute  '*  other  than  the  case  of  the  woman 
having  absconded  from  her  husband  with  the  connivance  of  her  father  or  guardian  and 
having  been  disposed  of  by  him  to  another  man." 

This  amendment  put  and  negatived. 

The  motion  was  then  put  and  agreed  to  unanimously,  Mr.  Ayliff  voting  for  it,  subject  to 
the  terms  of  his  amendment. 

Rev.  Dr.  Stewart  further  moved  the  following  paragrai)hs  : 

5. — Non-recognition  by  any  (jourt  of  any  claim  for  c<^njugal  rights  in  the  case  of  poly^ 
gamous  marriages. 

6. — Recognition  of  claims  for  restoration  of  ikazi  and  cancelling  contract  of  marriage. 

7. — ^Recognition  of  the  claims  of  children. 

Agreed  to. 

It  was  then  resolved, — That  the  regidations  with  resi)ect  to  marriage  and  dissolution 
of  native  marriages  in  the  recently  annexed  Territories,  and  the  regulations  in  regard  to 
natives  within  the  colony,  be  printed. 

Rev.  Dr.  Stewart  moved:  That  the  words  *' nmtual  consent"  bo  omitted  from  the 
reg^ulation  with  respect  to  grounds  of  dissolution  of  maniage. 

Agreed  to. 

Mr.  Rolland  moved  the  following  amended  regulation  : 

Parties  marri^l  according  to  native  custom  to  one  woman  only,  may  at  any  time  obtain 
a  licence  to  contract  civil  or  Cliristian  marriage  with  tliat  woman,  and  Tq^on  such  re-marriage 
the  general  laws  in  force  in  the  Cape  Colony,  save  and  ex(rept  the  Colonial  law  of  inheritance 
in  cases  of  intestacy,  sliall  apply  to  su<:li  re-man-iage  and  the  issue  thereof  :  Provided,  how- 
over,  that  such  colonial  law  of  inhoritanco  ma^,  in  case  the  parties  to  such  ro-marriago 
closire  it,  tiike  effect  upon  their  recording  such  desire  before  the  marriage  officer  in  whose 
preeence  the  re-marriage  takes  place. 

F 
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Motion  put  and  tlio  Com  mission  divided  : 

For.  Against. 

Sir  J.  D.  Barry  Mr.  AylifF , 

Mr.  Holland.  Eov.  Dr.  {Stewart. 

Mr.  Stanford. 

The  motion  accordingly  adopted. 

Mr.  Ayliif  then  moved  the  following  resolution  on  the  subject  of  Land  Tenure  : 

"  3. — Then  as  to  the  next  subject  of  enquiry,  viz.: — c.  To  on<|uire  into  the  Native 
Customs  in  the  matter  of  Ijand  Tenure,  and  to  make  such  suggestions  roparding  the  Tenure 
of  Ijand  as  may  seem  best  suited  to  carry  out,  where  practicable,  the  policy  of  this  Colony 
in  the  matter  of  individufil  Tenure, — the  Commission  find  that,  according  to  Native  Customs, 
the  land  occupied  by  a  tribe  is  regarded  theoretically  as  the  property  of  the  x^^^^'^niount 
Chi<.>f  ;  in  relation  to  the  tribe  he  is  a  Trustee  holding  it  for  the  people,  who  (xx^upy  and  use 
it  in  subordination  to  him,  on  communistic  principles.  The  history  and  traditions  of  the 
Natives  have  established  a  deep  and  ingniined  prcgudice  in  favor  of  this  tenure,  and  the 
Crminiission  have  learncjd  with  regret  that  the  well-intentioned  efforts  of  the  Government  to 
extend  the  advantages  of  individual  tenure  to  Natives  located  in  the  Colony  proper,  have 
not  bet^n  as  successful  as  could  have  been  desired. 

**The  subject  has  proved  to  be  emban*a.ssing  and  diffi(jult,  judging  from  official  rejwrts 
and  ttie  evidence  of  highly  qualified  and  trustworthy  witnesses,  and  the  Commission  are 
unable  to  recommend  that  anj-thing  like  a  general  system  of  dividing  Native  lands  and 
securing  rights  of  individimls  by  separate  title  deed  should  be  decided  on  at  present  for 
Territories.  They  are  of  opinion  tliis  should  be  steadily  kept  in  view  by  the  Government, 
with  the  distinct  object  of  taking  advantage  of  every  favoring  opportunity  at  the  ret^uest  of 
the  people,  or  from  other  encouraging  circumstances,  to  establish  that  system,  so  that  at  the 
earliest  practicable  period  *'  the  Native  Customs  in  the  matter  of  Land  Tenure  "  shall  be 
superseded  by  the  better  system  of  holding  land  in  the  dependencies  under  individual  right 
and  by  sejiarate  title  deed. 

*' Meanwhile,  and  until  events  lead  to  that  issue,  the  Commission  recommend  that  the 
lands  in  the  Territories  now  o(*(^upied  by  tribes,  or  sections  of  tribes,  shall  by  formal  title 
deeds,  granted  by  the  Crown,  be  settled  and  vested  in  Boards  of  Trustees,  nominated  by 
Government — one  of  such  Trustees  in  each  case  being  a  Chief  or  influential  Headman — who 
shall  hoM  the  same  in  Trust  for  the  benefit  of  the  people  entitled  thereto,  subjetrt  to  such 
rul(»8  and  regulations  as  Government  may  fix  and  determine — always  however  without 
prejudicing  existing  or  vested  rights." 

After  discussion, 

The  motion  was  put  and  agreed  to  unanimously. 

Mr,  Stanford  moved  :  The  following  Regulations  to  apply  to  the  Dependencies  : — When 
the  majority  of  the  occnipiers  of  any  tribal  area  or  magisterial  district  within  such  area,  or 
the  majority  of  occupiers  of  any  se<'tion  of  such  area  shall  request  the  Governor  to  issue 
individual  titles  to  plots  of  land,  such  titles  may  be  issued. 

Agreed  to. 

Mr.  Stnnford  moved  :  At  every  seat  of  Magistrac^y  there  shall  be  kept  a  registry  of 
all  persons  occui^yiiig  pb^ts  of  land  in  the  district. 

Agreed  to. 

Mr.  Stanford  moved  :  The  occupier  of  any  kraal,  garden,  or  plot  of  land  may  law"fullj 
sell  to  any  person,  being  a  jxtsou  belonging  to  any  one  or  otJier  of  the  native  tribes, 
approved  by  the  Hc?adnian  or  Chief,  and  Magistrate  of  the  district,  any  improvements  which 
he  may  have  made  on  su<h  kraal,  garden,  or  plot  of  land. 

Mr.  Stanford  moved  : 

Bights  of  occupation  of  any  plot  of  land  may  crease  and  determine  when  the  occupier  is 
absent  from  the  same  for  more  than  twelve  months  without  having  placed  in  o<»cupntion  a 
a  representative  approved  by  tlie  Headman  and  Magistrate. 

Agreed  to. 

Mr.  Stanford  moved  : 

The  rights  of  oeciipation  to  any  kraal,  garden,  or  plot  of  land  shall  be  heritable, 
but  shall  not  be  alienable,  otherwise  than  as  by  section  5  j^rovided. 

Agreed  to. 

^Ir.  Stanford  moved : 

Bights  of  occupation  of  knitil  sites,  gardens,  or  plots  of  land,  not  in  occupatiun, 
may  be  granted  by  tlie  resident  niagistrat(»  witli  the  concurrence  of  the  lieadiuen  to  ][>or»oiis 
belonging  to  one  or  (jther  of  the  native  tribes. 

Agreed  to.  # 

Mr.  Stanfortl  movinl : 

WTien  it  shall  be  considered  exi)edient  to  issue  individual  titles  to  plots  of  land,  tlie 
title  shall  bo  to  the  plot  or  parcel  th(»retofore  oc<rupied  by  the  individual  with  or  without 
rights  of  grazing,  according  to  custom. 

Agreed  to. 

Mr.  Stanford  moved : 
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native  occupation ;  and  that  this  reservation  should  be  secured  hy  means  of  titles  or  trust 
deeds  issued  for  that  purpose  in  favour  of  Boards  of  Trustees  who  shall  hold  and  administer 
these  lands  for  and  on  behalf  of  the  natives  in  occupation  of  the  same — subject  to  the 
regulations  on  land  tenure  for  the  Territories  wliic.h  have  been  recommended  by  the  Com- 
mission— and  subject  also  to  any  aiTangements  within  such  location  already  made  or  here- 
after to  be  made  for  individual  tenure. 

Agreed  to. 

The  printed  regulations  in  respect  of  Native  Marriages  and  Dissolution  of^Marriages 
in  the  Territories  were  then  submitted  and  considered. 

The  printed  regulations  in  regard  to  Native  Marriages  \sithiu  the  Colony  proper  were 
also  submitted  and  considered. 

Mr.  Ayliff  then  moved  the  following  resolution  under  the  head  of  Local  Self -Govern- 
ment : 

Then  as  to  the  last  subject  committed  to  them,  viz.  : — 

d.  To  report  upon  the  advisability  of  introducing  some  system  of  Local  Self- Government  in  Native 
Territories. 

The  Commission  cannot  say  that  their  enquiries  have  led  them  to  observe  anything  like  a 
general  desire,  or  indeed  any  sort  of  aptitude  amongst  the  Native  tribes  for  the  management 
of  Local  Government  or  Municipal  affairs,  as  entertained  by  us.  All  their  national  traditions 
are  in  favor  of  the  goverument  of  the  village  or  kraal  by  the  headman  in  the  same  way 
as  th0  tribe  is  governed  by  the  Cliief ,  and  when  these  authorities  have  been  removed,  there 
has  been  decidedly  manifested  a  readiness  to  submit  to  the  personal  administration  of  the 
Magistrate,  or  the  personal  influence  of  the  Missionary  as  the  case  may  be,  and  often  with 
the  best  results.  No  sj)ecifie  legislation  in  the  direction  of  municipal  self-government  is 
therefore  reconmiended  now.  It  is  however  suggested  that  the  requirements  of  villaffes  and 
Mission  communities  where  the  Native  element  prevails,  can  at  i)re8ent  be  supplied  by  the 
jurisdiction  of  the  Magistrate  in  the  one  case  and  of  the  Mission  Station  Officers  in  the 
other.  The  Tillage  Management  Acts  of  the  Colony  are  adapted  for  any  communities 
showing  a  healthy  desire  for  popular  government  in  Municipal  affairs,  and  the  general 
Municipal  and  District  Laws  of  the  Colony  will  meet  any  cases  possibly  occurring  of  greater 
advance  and  where  the  people  have  acquired  the  superior  qualifications  afforded  by  education 
and  civilization. 

After  discussion, 

The  motion  was  put  and  agreed  to. 

Mr.  Holland  moved  the  following  : 

With  the  view  of  promoting  and  increasing  the  confidence  of  the  natives  in  the  Govern- 
ment and  in  those  of  its  officers  who  are  employed  in  the  administration  of  law  and  justice 
among  natives,  and  with  the  view  of  enhancing  the  efficiency  of  such  officers,  the  Com- 
mission recommend  that  the  Government  should  take  such  measures  as  may  seem  fittest  for 
encouraging  the  acquisition  of  the  native  languages  by  its  officers  in  the  Native  Service,  and 
that  one  or  more  educational  institutions  might  be  subsidized  with  the  object  of  facilitating 
the  study  of  Kafir. 

Agreed  to. 

Mr.  Holland  further  moved  : 

Considering  the  great  advantages  to  be  derived  from  the  diffusion  among  the  natives  of 
a  clear  and  accurate  knowledge  of  the  laws  affecting  them,  the  Commission  recommend  that 
as  soon  as  any  laws  and  reg^ations  shaU  be  promulgated  for  the  government  of  the 
natives,  a  dear  precis^  in  untechnical  language,  suited  to  the  native  comprehension,  shall 
be  drawn  up  and  translated  into  the  Kafir  language,  and  a  sufficient  number  of  printed  copies 
of  the  same  supplied  to  each  Magistrate  for  gratuitous  distribution  among  the  people. 

Agreed  to. 

Secretary  submitted  letter  from  A.  E.  Welsh,  Esq.,  forwarding  sketch  of  Podomise 
history  and  customs,  which  was  ordered  to  be  printed. 


Graham^s  Town^  November  17,  1882. 


PBESENT  : 

Sir  J.  D.  Barry,  Eev.  Dr.  Stewart,  E.  S.  Holland,  Esq.,  J.  Ayliff,  Esq.,  W.  E.  Stanford,  Esq. 

Eev.  Dr.  Stewart  moved  to  revert  to  the  regulation  with  respect  to  dissolution  of  native 
marriages. 

Agreed  to. 

Eev.  Dr.  Stewart  then  moved  ;  To  insert  after  the  words  **  Her  husband's  incestuous 
intercourse  "  the  words  **  or  adultery  with  a  married  womam." 

Motion  put  and  negatived. 

Eev.  Dr.  Stewart  moved  :  To  insert  the  following  new  line  ;  **  Her  husband's  adulterous 
intercourse  with  a  married  woman,  combined  with  cruelty.*' 

Agreed  to. 
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Mr.  Stanford  moved  the  following  resolution  for  the  Report : 

Both  marriages  and  dissolutions  of  marriage  according  to  native  custom  have  in  the 
past  been  transacted  hy  the  natives  as  private  or  domestic  matters,  and  without  reference  to 
•any  Court  The  Commission  cannot  hold  out  any  hope  that  this  practice  will  for  some  time 
to  come  be  discontinued  by  th(>  natives,  and  tliis  beinj^  the  case  the  Commission  has  thought 
it  to  be  its  duty  to  provide  for  cases  which  may  arise  from  the  subsistence  of  an  ingrained 
habit.  It  frequently  hapi)en8  that  a  Katir  girl,  is  married  and  soon  after  for  some  cause  or 
other  leaves  her  husband,  who  recovers  the  ilazi  from  her  father  without  going  before  a 
Court.  Both  parties  thereafter  contract  marriages  wliich  pi'obably  prove  permanent.  It 
would  be  a  har<lship  approaching  to  injustice  if  the  children  of  such  subsequent  union 
on  the  part  of  th^  woman  should  be  liold  illogtimato  by  the  non-recognition  of  the 
informal  dissolution  which  preceded  such  union,  while  no  such  disability  would  attach  to  the 
issue  of  the  polygamous  husband's  subsequent  marriage.  The  Commission  therefore  has 
recommended  that  for  the  x^rotection  of  the  children  of  such  subsequent  marriage,  wlio 
are  innocent  of  all  offence,  and  who  for  centuries  have  been  considered  by  custom  to  be 
legitimate,  such  inf onnal  dissolutions  shall  be  so  far  recognised  that  the  children  shall  not  be 
prejudiced. 

Agreed  to,  Mr.  Ayliff  dissenting. 

Eev.  Dr.  Stewart  abstained  from  voting. 

pir  J.  I).  Barry  absent  when  the  question  was  put. 

Mr.  Rolland  moved  the  following  : 

The  Commission  desires  to  give  effect  to  the  recommendations  submitted  to  it  by  the 
Superintendent- General  of  Education,  with  the  view  of  promoting  the  cause  of  education  in 
the  Territories.  These  are  that  in  each  Territory  a  School  Board  or  Educational  Committee 
be  formed,  to  consist  for  the  Territory  of  the  Chief  Magistrate,  the  Magistrates,  and 
Mis8ionvi©8>  of  the  Territory,  assisted  by  some  of  the  principal  headmen.  This  woidd  enable 
Government  officers  and  headmen  to  co-operate  with  the  Missionaries  for  educational 
purposes,  and  would  give  an  impetus  to  native  education.  Such  a  Board  should  be 
empowered,  after  the  consent  of  a  majority  of  the  inhabitants,  to  levy  a  small  rate  on  each 
occupier  of  land,  similar  to  the  self-imposed  tax  for  general  improvements  in  Fingoland, 
"whetner  the  children  of  such  occupier  attend  school  or  not.  In  the  latter  casd,  this  would 
act  as  an  inducement  to  parents  to  send  their  children  to  school  in  order  to  obtain  value  for 
their  money.  In  addition  to  such  Territorial  School  Board,  subordinate  local  school  boards 
might  by  d^rees  bo  formed  for  each  school  district,  which  would  attend  to  the  require- 
ments and  efuciency  of  each  school  and  urge  the  attendance  of  children  at  such  school. 

Agreed  to. 

Mr.  Ayliff  moved  an  additional  regulation  under  the  head  Land  Tenure  : — 

The  title  deeds  hereinbefore  x)rovided  for  shall  be  at  all  times  conditional,  for  their 
validity,  ujwn  the  loyalty  of  the  natives  to,  or  for  whose  benefit  they  shall  have  been 
granted ;  and  in  the  event  of  any  such  native  or  natives  being  proved  to  be  guilty  of  any 
overt  act  of  Treason,  Sedition,  or  Rebellion  against  the  Queen^s  Government,  he  or  they 
shall  be  held  and  considered  to  have  forfeited  whatever  rights  such  title  deeils  shall  have 
granted. 

Mr.  Stanford  moved  as  an  amendment : 

While  approving  of  the  principle  of  forfeiture  of  land  in  the  case  of  high  treason  or 
conspiracy  against  the  Queen's  Government,  the  Conmiission  cannot  recommend  its  applica- 
tion to  title  deeds  held  by  natives  in  the  Territories  until  the  law  of  the  Colony  has  been  ' 
adapted  to  the  principle. 

After  discussion, 

The  amendment  was  put  and  the  Commission  divided  : 

For.  Against. 

Mr.  Stanford,  Mr.  Ayliff. 

Rev.  Dr  Stewart, 
Mr.  Rollaxul. 

The  amendment  accordingly  adopted. 
Mr.  Stanford  then  moved : 

The  Commission  recommend  that  the  present  system  of  passes,  under  Act  22  of  1867, 
be  repealed,  for  the  following  reasons  : — 

(ff.)  The  anomalous  condition  of  the  present  law,  as  set  forth  in  the  memorandum 
of  the  Attorney-General,  dated  19th  September,  1881,  laid  before  Parliament 
in  the  Session  of  1882  (A.  91 -'82),  according  to  which  the  Kafirs  belonging  to 
the  native  locations  in  King  William's  Town  and  East  London  division,  and  the 
Tambookies  of  the  Tambookie  Location,  Queenstown,  are  the  only  natives 
within  the  Colony  subject  to  the  penalties  of  the  Act,  while  the  natives  belonging 
to  the  recently-annexed  Territories  are  not  so  sul^ject,  and  the  Fingoes  are 
altogether  excluded  from  the  operation  of  the  law. 

(J.)  The  Cattle  Removal  Act  No.  14  of  1870,  and  the  Vagrancy  Act  of  1879,  if 
carried  out,  appear  to  supply  all  the  necessary  safeguards  for  tli«  protection  of 
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the  evils  of  promiscuous  roaming  without  any  definite  object,  more  especially 
as  it  may  fairly  be  hoped  that  the  nowl}'  organised  Police  Force  will  effectually 
contribute  to  tlie  enfon^ement  of  the  provisions  of  these  enactments. 
(c.)  The  facility  with  v\'hich  the  best  devised  system  of  passes  has  been  and  ma^ 
be  evaded  by  the  manufacture  and  issue  of   spurious  passes  by  dishoneBt 
persons. 
(d.)  The  disabilities  imposed  upon  natives  of  the  better  class  by  the  pass  law. 
The  Commission,  however,   do  not  lose  sight  of  the  fact  that  many  of  the  natives 
themselves  consider  passes  a  protection  to  them  when  travelling  in  the  Colony.     To  meet 
this  we  suggest  that  protection  j^apers  or  tickets  might  still  bo  issued  by  the  several  pass 
officers  on  application  to  all  who  may  bo  legitimately  engaged   in  travelling  from  one 
X>lace  to  another — and  who  may  wish  for  them — provided  that  none  be  g^ven  to  persons 
convicted  of  serious  oif ences  or  of  known  bad  character. 
After  discussion, 
Motion  put  and  the  Commission  divided  : 

For.  Against. 

Mr.  Stanford,  Mr.  Ayliff. 

Rev.  Dr.  Stewart, 
Mr.  Tiolland, 
Sir  J.  I).  Barry. 

The  motion  accordingly  adopted. 


Graham's  Town,  18th  Novmher,  1882. 


PRESENT  : 

Sir  J.  D.  Barr}',  Eev.  Dr.  Stewart,  J.  AylifP,  Esq.,  E.  S.  EoUand,  Eaq. 
Commiseion  in  deliberation. 


Grahamh  Town,  2Wi  November^  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  E.  S.  RoUand,  Esq.,  J.  Ayliff,  Esq. 
Commission  in  deliberation. 


Graham's  Town,  21st  November,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  W.  E.  Stanford,  Esq.,  J.  Ayliff,  Esq.,  E.  S.  Rolland,  Esq. 
Commission  in  deliberation  on  draft  of  Report. 


Graham's  Town,  22nd  November,  1882. 

PRESENT.: 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  and  W.  E.  Stanford,  J.  Ayliff,  E.  S.  RoUand,  Esqrs. 
Commission  in  deliberation  on  draft  of  Report. 


Graham's  Town,  2Zrd  November,  1882. 


PRESENT  : 

Sir  J.  D.  Barry,  Rev.  Dr.  Stewart,  and  AV.  E.  Stanford,  J.  Ayliff,  E.  S.  Rolland,  Esqrs. 

The  Secretary  submitted  amendments  of  the  chapter  on  '*  Jurisdiction  and  Procedure  " 
in  the  Penal  Code,  which  were  agreed  to. 

Mr.  Stanford  moved  the  following  stand  part  of  the  Code  as  Section  277  :  No  person 
shall  be  enrolled  to  practise  as  a  law  agent  in  any  Court  of  the  Native  Territories,  until  such 
person  shall  have  been  examined  and  approved  by  the  Recorder  as  fit  and  proper  in  character 
and  legal  qualifications  to  be  so  enrolled  ]  and  all  the  provisions  of  the  colonial  law  giving 
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authority  to  Eesident  Magistrates  to  onquire  into  and  control  the  professional  conduct  of 
such  agents,  with  power  of  supervision  and  dismissal,  shall  apply  in  the  Territories. 

Agreed  to. 

Mr.  Stanford  moved  that  the  title  ^'  Native  Territories  Penal  Code  "  be  substituted  for 
that  of  *^  Transkeian  Penal  Code." 

Agreed  to. 

Rev.  Dr.  Stewart  submitted  the  following  prox>osals  in  regard  to  Liquor  Traffic  in  the 
Colony : — The  Commission  recommends  that  the  provisions  in  regard  to  the  Liquor 
traffic  proposed  to  be  applied  to  the  Native  Territories  {vide  Sections  256  to  262  of 
the  Penal  Code)  shall  be  apj)liod  to  those  of  the  Eastern  and  Frontier  Districts  of  the 
Colony  in  which  there  are  Native  Locations,  or  where  the  natives  are  most  numerous,  viz  : 
— King  William's  Town,  East  London,  Komgha,  8tutterlieim,  Cathcart,  Queen's  Town, 
Glen  Grey,  or  Lady  Frero,  Wodehouse,  Barkly,  Aliwal  North  and  Herschel ;  and  also 
Tictoria  East,  Fort  Beaufort,  Peddie  and  Albany,  and  such  other  Districts  as  to  the 
Govemor-in-Council  may  from  time  to  time  appear  to  be  necessary. 

Mr.  Stanford  moved  the  following  resolution  : 

The  Commission,  while  confining  itself  generally  in  terms  of  the  instructions  given  to 
them  to  improve  the  condition  of  the  natives  by  means  of  legislative  action,  would  fail  in  its 
duty  to  the  Government  and  people  of  the  Colony,  if  th(\v  professed  to  hold  that  only  by 
means  of  such  legislative  action  can  the  natives  bo  caused  to  advance,  and  their  condition 
ameliorated.  There  are  other  beneficent  forces  at  work,  and  amongst  the  most  powerful 
operating  at  present  on  the  natives  are  the  various  Christian  Missions,  which  at  great 
exi)ense,  and  with  untiring  devotedness,  and  in  spite  of  heavy  losses  and  manifold  dis- 
courac^ements  have  established  their  agencies  among  the  natives.  The  influence  of  these 
agencies  in  raising  the  natives  to  a  higher  state,  both  morally  and  individually,  can  hardly 
be  overstated.  The  evidence  brought  before  the  Commission  teems  with  testimony  to  the 
good  which  has  been  and  continues  to  be  done.  A  few  adverse  criticisms  have  come  to  the 
notice  of  the  Commission,  but  these  have  not  been  STibstantiated,  notwithstanding  that  even 
the  best  friends  of  missions  deplore  the  fact  that  all  the  good  wished  for  is  not  done.  The 
Commission  wishes  to  bear  its  testimony  to  the  high  opinion  it  has  formed  both  from  hearsay 
and  from  observation  and  personal  experience  of  the  good  which  is  being  effected  moralh', 
educationally  and  indirectly  by  Missionary  labour,  and  recommend  that  all  the  countenance, 
encouragement,  and  su2)poi't  which  may  be  possible  should  be  extended  to  them  by  the 
Government. 

Agi-eed  to. 

Eev.  Dr.  Stewart  moved :  That  this  meeting  do  now  adjourn,  until  the  month  of 
January,  and  that  the  SecTctary  be  instructed  to  proceed  with  the  final  printing  of  the  Penal 
Code,  and  that  the  draft  TJoport  be  i)rinted  and  laid  before  the  Commission  at  its  next 
meeting. 

Agreed  to. 


Grahamh  Town^  2Hth  December y  1882. 

I'UESENT  : 

Sir  J.  D.  Bany,  W.  E.  Stanford,  Es((.,  Hon.  T.  Upington,  J.  Ayliff,  Esq.,  Dr.  Berry,   and 

li.  Solomon,  Esq. 

Comlai^^ion  assembled,  pui'suant  to  circular  issued  by  the  President. 

The  Secretary  submitted  printed  Copies  of  thn  Draft  K«*port  and  Annexuios,  including 
the  Penal  Code  [ind  Kegulations  and  the  Minutes  of  IVoceednigs. 

The  Secretary'  also  submitted  Report  of  Negotiations  with  Baca  Chief  in  1875,  and 
Conditions  on  whi<th  he  was  accepted  as  a  Jiritish  Subject  (ride  Appendix  I). 

Secretary  furthor  submitted  Letters  from  T'apt.  Bl^-tli,  O.M.G.,  dated  /ith  December, 
and  from  Major  Elliot,  CM.Ct.,  dated  nth  DeceiubtT,  with  remarks  on  Uw  Proposed  Draft 
Regulations  as  to  Marriage  in  the  Temtories,  and  the  Draft  Act  as  to  Native  Law  of 
Inheritance. 

Dr.  Berry  moved  :  In  the  Draft  Act  on  Inheritance,  to  omit  the  line  *'  If  there  be  no 
male  heir  of  such  meni])er,  tlie  Crown." 

Hon.  T.  Upington  moved  as  an  amc^ndment :  That  the  words  be  retained,  and  that  after 
'' (^Jro'WTi,"  the  following  words  be  addcjd  :  "which  may  dispose  of  such  property  amongst 
tlie  female  members  of  the  family  of  the  deceased,  if  any,  in  such  manner  as  the  Governor 
may  deem  fit." 

AVitli  leave  of  the  Commission,  Dr.  lieiTy  withib'ew  his  motion  in  favour  of  the  amend- 
mtmt  proposed  by  Mr.  Ui)ington,  wliich  was  then  put  and  agreed  to. 

Dr.  Berry  moved :  In  the  Marriege  Regulations  for  the  Territories,  on  page  2,  to  omit 
the  first  sub  section  rr,  and  to  insert  it  after  the  lines  providing  for  the  re<*overy  of  ilazi  in 
such  part  as  tlie  Court  may  consider  fair  and  equitable  in  the  circumstances. 

Agreed  to. 

Mr.  Ayliff  al)stoined  from  voting. 

Mr.  Stanford  moved :  That  the  Regulations  with  regard  to  Seduction  and  Adultery, 
agreed  to  on  the  2nd  November,  stand  part  of  the  Regulations  for  the  Territories  and  also 
for  the  Colony  l^oper. 

Agreed  to. 
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The  Commission  then  proceeded  to  the  consideration  of  the  Draft  Report. 

The  Hon.  T.  Upington  moved :  Under  the  head  of  Native  Land  Tenure,  paragraph 
109:  To  omit  the  word  **and,"  and  substitute  **but,"  and  to  omit  all  the  words  after 
''Commission  is"  and  substitute,  ''of  opinion  that  a  general  system  of  dividing  native 
lands  and  securing  rights  of  individuals  by  separate  title  deed,  should  be  steadily  kept  in 
view  by  the  Government"  ;  and  that  sub-sections  1,  2,  and  3  with  regard  to  the  power  of 
vesting  Tribal  lands  in  Trustees  be  omitted. 

Motion  put  and  Commission  divided  : 

For :  Against : 

Hon.  T.  Upington.  J.  AylifE, 

W.  E.  Stanford, 
Dr.  Berry, 
K.  Solomon. 
The  Iklotion  accordingly  negatived. 

Hon.  T.  Upington  moved  :  In  sub-section  1,  to  omit  the  words  *'  One  of  such  Trustees 
in  each  case  bemg  a  chief  or  influential  headman." 
Motion  put : 

For :  Against : 

Hon.  T.  Upington.  W.  E.  Stanford, 

J.  Ayliff, 
Dr.  Bern-, 
R.  Solomon. 

Motion  accordingly  negatived. 

Dr.  Berry  moved:  The  following  regulation  to  follow  sub-section  4  : — For  the  purpose 
of  assisting  in  the  keeping  of  such  registry  of  occupiers,  there  shall  be  for  every  kraal  or 
group  of  kraals  having  common  grazing  lands,  a  headman  recognized  by  the  Government 
to  whom  all  Natives  desirous  of  having  lands  for  cultivation  or  rights  of  gi'azing  on  the 
conmion  lands  of  the  kraal  shall  make  application. 

Motion  put  and  negatived. 

Hon.  T.  Upington  moved  :  In  sub-section  5,  to  omit  the  words  **the  headman  or  chief, 
and  that  a  similar  amendment  be  made  in  the  subsequent  imrag^phs  where  the  approval  of 
headman  or  chief  is  provided  for. 

Motion  init  and  negatived. 

Dr.  Berry  moved  :  In  sub-section  5,  to  omit  all  the  words  after  "  sell"  and  substitute 
the  following,  *'  his  right  of  occupation  of  such  kraal,  garden,  or  plot  of  land,  to  any  native 
approved  by  the  chief  or  headman  and  the  Magistrate  of  the  district." 

Agreed  to. 

Hon.  T.  Upington  moved :  In  paragrajih  121,  under  the  head  ''Local  Self -Govern- 
ment," to  omit  the  following  words;  "The  Commission  does  not  forget  that  the  Cape  Parlia- 
ment cannot  be  asked  to  forego  any  of  its  powers  to  legislate  for  the  Territories.  The  Com- 
mission, however,  is  not  witliout  hope  that  the  Territorial  system  of  a  local  administration 
and  a  Native  Council,  with  further  provisions  presently  to  be  considered,  may  be  found  to 
be  so  successful  that  it  will  come  to  be  an  understood  point  with  all  parties  in  Parliament 
that  in  matters  affecting  the  Territories,  the  right  of  initiative  will  be  left  with  the  Terri- 
torial Officers. 

Motion  put  and  the  Commission  divided : 

For :  Against : 

Hon.  T.  Upington,  W.  E.  Stanford, 

R.  Solomon.  Dr.  Berry. 

Mr.  Ayliff  abstained  from  voting. 

The  President  gave  his  vote  for  the  motion,  which  was  accordingly  adopted. 


Graliani^s  Tozvn^  2dth  December^  1882. 


PRESENT  : 


Sir  J.  D.  Barry,  Hon.  T.  Upington,  W.  E.  Stanford,  Esq.,  J.  AylifP,  Esq.,  Dr.  Berry, 

R.  Solomon,  Esq. 

The  Hon.  T.  Upington  moved  the  following  to  be  inserted  in  the  Report :  The  Com- 
mission Jhas  received  reports  in  reply  to  the  Circidar  addressed  to  Superintendents  and 
Inspectors  of  Native  Locations,  within  the  Colony,  and  is  of  opinion  that  the  system  pro- 
vided by  the  Act  relating  to  Native  Locations  is  advantageous,  and  supplies  usefid  machin- 
ery for  tlie  control  of  natives  in  various  localities,  who  otherwise  would  be  subject  to  little 
or  no  supervision.  The  Commission,  however,  thinks  it  highly  necessary  that  Superinten- 
dents and  Inspectors  of  Native  Locations  should,  for  the  efficient  discharge  of  their  duties, 
reside  in  the  immediate  neighboui-hood  of  the  respective  Locations  under  Sieir  management, 
if  not  actually  within  the  Umits  of  such  Locations. 

Agreed  to. 
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Dr.  B(»iTy  moved  furtlior  :    lii  additiou   to  tliis,  tho  Commission  sees  reason  to  believe 
that  in  all  cases  where  a  considerable  numh(»r  of  natives  occupy  a  tract  of  eountrj  to  the 
almost  complete  exclusion  of  Europeans,  an  officer  should  bo  ax>pointed  as   Inspector,  who 
shoidd  not  be  allowed  to  enj^age  in  any  other  profession  or  business. 
Agreed  to. 

Dr.  Berry  then  moved :  Tlie  system  of  exactinj^  in  addition  to  the  ordinary  hut-tax 
and  house  duty  a  comparatively  heavy  tax  frrim  the  native  occupiers  of  land  for  the  purj>08e 
of  defraying  the  Superintendent  or  Inspector's  salary,  seems  to  the  Commission  oppressive 
and  impolitic. 

Moti(m  put  and  Commission  divided  : 

For :  Against : 

l>r.  Berry,  Hon.  T.  Upington, 

W.  E.  Stanford.  J.  Ayliff, 

11.  Solomon. 
!Motion  accordingly  negatived. 

Dr.  Berry  moved  :  Tho  Commission  also  desires  to  bring  to  the  notice  of  Govorimient  that 
in  most  towns  having  Muni(;ipal  Boards  or  Town  Counc  ils,  it  has  betumio  a  custom  to  set 
aside  a  pirtiou  of  the  townsliip  or  of  the  <()ninion  pasture  lands  for  the  huts  or  dwellings  of 
such  natives  as  are  ostensibly  domestic  servants  or  labourers  in  the  town.  It  is  usual  for 
the  I^Iunicipal  Boards  or  Town  Councils  to  demand  and  take  from  the  occupier  of  each  hut 
a  sum  of  money  by  way  of  occupation  n^nt.  These  nnits  se(?m  to  be  taken  in  some  instanced 
without  any  admission  of  implie<l  obligation  to  make  suitable  provision  for  the  needs  of  tho 
Lnration  conmiunity.  It  is  possible  that  an  improvement  may  be  made  in  this  by  tho  dis- 
allowance of  the  local  regulations  which  h^galise  tlu'  occupation  rent,  unless  and  until  tho 
requirements  of  the  lo<ation  in  respect  of  such  things  as  water  supply,  sanitary  arrange- 
ments, schools,  pf)lice,  &c.,  are  reasonably  i^rovided  for. 

Agreed  to. 

Dr.  Berry  moved  :  A  committee  of  inhabitants  of  such  native  locations,  and  i'lected  by 
them,  may  very  (^cmveniently  take  the  numagement  of  some  of  its  affairs,  subject  or  not  to 
the  control  of  the  local  Municipal  Board  or  Town  Couiuil ,  a  system  which  would  gra<lually 
develop  that  liking  and  capacity  f«)r  municipal  sell' -government  which  at  present  are  desi- 
derata among  tin?  natives. 

Motion  put  and  Couunission  divided  : 

For:  Against: 

Sir  J.  D.  Barry,  lion.  T.  TTpington, 

Dr.  l^erry,  'Mr.  Ayliff. 

Mr.  Stanford, 
Mr.  Solomon. 

^lotion  accordingly  adopted. 

Dr.  Berr}'  moved  :  It  is  also  certain  that  the  right  of  occupation  of  these  location  hut 
or  dwelling  lots  of  ton  passes  from  native  to  native  for  valuable  consideration — a  fact  which 
isecms  to  indicate  that  the  time  has  arrived,  in  some  of  tlie  older  towns,  for  the  substitution 
of  permanent  titles  for  the  informal  tenure  which  now  subsists. 

Motion  put  and  Commission  divided  : 

For :  Against : 

Dr.  Berry,  Hon.  T.  Upington, 

Mr.  Stanford,  Mr.  AyUtf. 

Mr.  Solomon, 
Motion  accjordingly  adopted. 

Mr.  Stanford  (for  Dr.  Stewart)  moved :  That  in  reference  to  tho  Lifjuor  Traffic  among 
natives  within  the  Colony,  tho  Commission  recommends  tliat  the  provisions  in 
regard  to  the  Liquor  traffic  proposed  to  be  applied  to  the  Native  Tcn-itories  [rufe  Se<'tions 
257  to  259  of  the  Penal  Code)  shall  be  applied  to  those?  of  the  Eastern  and  Frontier  Districts 
of  the  Colony  in  which  there  are  Native  Locations,  or  where  the  natives  are  most  numerous. 

^lotion  put  and  Commission  divided  : 

For :  Agjiinst : 

Sir  J.  D.  Barry,  Hon.  T.  Upington, 

Mr.  Stanford,  Dr.  Berry, 

Mr.  Ayliff,  Mr.  Solomon. 

Tho  President  gave  his  casting  vote  in  favour  of  tho  motion,   which  was  ai-cordingly 

adopted. 

Mr.  Stanford  moved  the  following  to  be  inserted  under  the  heiul  **  Native  l-*ot^atiou8  "  : 
Although  approving  of  the  working  of  the  Native  Locations  Acts  within  tlie  Colony,  the 
Commission  d')es  not  recommend  the  extension  of  their  provisions  to  the  Native  Territories. 

Motion  put  and  (Jommission  divided  : 

For :  Against : 

Dr.  Berry,  ll«m.  T.  Upington, 

Mr.  Stanford,  ^Ir.  Ayliff, 

Mr.  Solomon. 
Tho  Motion  accordingly  negatived. 

a 
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The  Coniinission  then  proceeded  with  the  final  revision  of  the  Draft  Eeport. 

Kesolved, — That  the  Draft  Report  as  amended  be  adopted. 

•Mr.  Ayliff  desired  to  record  Ills  dissent  from  this  rosohition,  stating  that  he  was  unable 
to  subscribe  to  the  Report  as  adopted,  and  he  1  landed  in  a  separate  Repoii;  which  he  re- 
quested might  be  apx>ended  as  a  Minority  Report  to  the  Commission's  proceedings. 

Agreed  to. 

Sir  J.  D.  Barry  desired  to  record  that  he  adoi)ted  the  Commission's  Report,  subject  to 
the  opinions  expressed  by  him  on  the  several  points  upon  wliich  he  liad  occasion  to  differ 
from  a  majority  of  the  Commission,  viz.  : 

1.  That  witli  reapo(^t  to  the  covenants  entered  into  with  the  Tembu  Cliiefs,  by  which  they 
claim  authority  to  (X)mpound  or  deal  judicially  with  certain  crimes,  in  the  interests  of  jus- 
tice it  is  most  desirable  that  arrangements  should  as  early  as  2M).ssible  be  made  with  those 
(^efs  in  order  to  induce  them  voluntarily  to  surrender  whatever  judicial  powers  they  may 
have,  as  any  such  powers  are  liable  to  abuse,  and  have  heen  abused. 

2.  That  informal  dissolutions  or  divorces,  in  the  case  of  Native  unions,  shoidd  not  be 
recognized,  and  that  the  issue  of  polygamous  uiii(ms  entered  into  after  the  proclamation 
proposed  to  be  issue<l  recognizing  only  one  wife,  should  be  treated  as  illegitmate  oifsi>ring, 
as  now  under  the  Colonial  law. 

3.  That  a  single  Judge  Court  is  not  desirable,  and  can  oidy  be  justified  by  absolute 
necessity  which  vnil  not  exist  if  the  Dependencies  are  absorbed  by  Annexation. 

4.  As  to  the  proposed  Native  Coimcil,  if  the  object  were  to  prepare  the  Natives  of  tlie 
Territories  for  local  self-government  as  a  Provin(;e  or  State  liereafter  to  form  part  of  a  South 
African  Dominion,  the  formation  of  one  council  might  bo  expedient,  although  repre- 
sentation of  the  Territories  in  the  Cai)e  Parliament  would  then  be  unnecessary ;  but 
inasmuch  as  the  Native  Council  is  to  be  created  merely  to  give  expression  to  the  views 
of  those  of  the  Natives,  who  may  not  be  qualified  to  enjoy  the  exercise  of  the  franchise  in  the 
new  electoral  representation  to  be  given  to  the  Territories,  such  expression  of  opinion  would 
more  effec»tually  and  with  fewer  dangerous  consequences,  be  s<:»cured  by  small  councils 
presided  over  by  the  Chief  Magistrates  in  each  of  the  Territories  of  Transkei,  TembXiland^ 
and  Ghriqualand  East,  which  now  have  little  in  common. 

5.  As  to  Municipal  self-government,  that  it  is  desirable  to  dovelox)  and  foster  among 
the  Natives  something  in  the  fonn  of  the  Eastern  **  village  community,"  as  it  would  prove 
advantageous  for  the  people  in  many  rospe<.^ts  if  local  bodies,  partially  or  wholly  elective, 
could  be  formed,  whose  duty  it  would  be  to  see  to  tlie  management  of  local  matters,  the 
enforcement  of  sanitary  regulations'  and  other  minor  affairs,  and  wlio  would  have  the 
privilege  of  framing  rules  for  tli»»s<»  obj(3cts,  suljject  to  the  approval  of  the  magpistrates. 

Agreed  to. 

Dr.  Berry  moved  the  following  Resolution :  The  Commission  desires  to  place  on 
record  an  expression  of  the  obligations  under  which  tlie  Government  and  the  Commission  lie 
to  the  President  of  the  Commissi(m,  His  Honour  Sir  Jacob  Dirk  Barry,  Kt.,  in  respect  of 
the  care  and  patience  which  His  Honour  lias  brouglit  to  bt'ar  on  the  work  of  this  Commis- 
sion, and  in  respect  of  the  unvarying  diligence,  marked  ability,  and  strict  impartiality  with 
which  His  Honour  has  discharged  his  duties  as  President. 

Agreed  to. 

Sir  J.  D.  Barry  moved :  The  members  of  the  Commission  consider  it  their  duty  to 
place  on  record  their  emx)athic  testimony  to  the  gpreat  value  of  the  seiTices  of  Mr.  John 
Noble,  their  most  efficient  Secretary  ;  his  knowledge  of  the  history  of  the  Colony  and  of  the 
various  Native  Tribes,  enabled  him  to  place  before  the  Commission  a  large  amount  of  care- 
fully prepared  and  most  valuable  information ;  his  well-known  habits  of  industry  and  regu- 
larity kept  their  work  as  it  was  carried  on  in  most  exi^ellent  order,  while  his  kindness  and 
attention  relieved  the  members  of  the  Commission  of  much  of  the  tediousness  and  labour 
inseparable  from  a  protracted  enquiry',  and  they  now  accord  to  him  a  most  hearty  vote  of 
thanks. 

Agreed  to. 

The  Hon.  Mr.  Ui)ington  moved :  That  the  Secretary  be  authorised  to  reimburse 
himself  to  the  amount  of  £150,  for  extra  expenditure  and  services  in  a)nnection  with  the 
labours  of  the  Commission. 

Agreed  to. 

The  Hon.  Mr.  Upington  further  moved :  That  the  papers  and  books  of  reference 
which  have  been  before  the  Commission  in  connection  with  its  work,  be  placed  in  the  Library 
of  the  House  of  Assembly,  Cape  Town. 

Agreed  to. 

The  Secretary  submitted  printing  account  for  work  executed  at  tlie  last  sitting  of  the 
Commission  at  Ghraham's  To'wn. 

Resolved, — ^That  the  accoimt  be  approved,  and  the  Secretary  authorised  to  pay  the 
flame. 

Further  resolved, — ^That  the  Report  and  Proceedings  of  the  Commission  be  transmitted 
lo  His  Excellency  the  Governor. 

The  Commission  then  broke  up. 

J.  D.  BARRY,  President. 


MINUTES   OF   EVIDENCE. 


EREATA. 


Page    34,  line  10,  for   "prevented"   read   ** perverted.'* 
-    35,  line  59,  for   **  before"   read   ''after.** 
52,  lino    l,for   '^wliich"    read   '' with  a.** 
90,  line  37,  for   ** right"   read    ''rite.** 
103,  line  64,  for   "ubulangu"   read   "  uhidunga,** 
267,  line  26,  for   "risky"   read    ''lazy,** 
317,  lino  22,  for   "  peri)etratod "   read   "perpetuated*' 
348,  line  18,  for   "goal"   read    '' gaoL** 
357,  lino  26,  for   "St.  Mary's"   read    '' St.  Mark*8.** 
402,  line  20,  for   "  Gecelo  "   read   "  Umquikela.** 
482,  line  58,  after   "I  would"   insert   "not.** 


NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 


MINUTES    OF    EVIDENCE. 


Graham's  Toivn,    Wednesday,    7th   September^   1S81. 

PRESENT  : 

Sir  Jacob  Dirk  Barry,  Kuight,  President. 

J.  Ayliff,  Esq.,  M.L.A.  |  W.  E.  Stanford,  Esq. 

Dr.  W.  Bissktt  Berry. 

Sh'  Theophilm  Shepatone^  K.C.M.G.,  called  iu  and  examined. 

L  Sir  J.  2).  Barry  A  Can  you  state  when  your  first  knowledge  of  the  South  African     sir  T.  Shepston^ 
Bfltiye  tribes  began  P — It  began   in  my  childhooil  in   this  part  of  the   country,  and  -~ 

afterwards  in  the  neighbouAood  of  what  is  now  Fort  Peddie,  but  long  before  Fort       ^P*  "'  '®*'- 
Peddle  was  in  existence.     My  first  entrance  into  the  public  ser^'ice  was  under  Sir 
Harry  Smith,  then  Colonel  Smith,  in  January  of  18^30.    Ever  since  then  I  have  been  in 
the  public  service.  ^ 

2.  After  you  were  attadifxl  to  Sir  Harry  Smith,  whore  did  j'ou  servo  in  an  oiiicial 
eapaoity  ? — ^I  was  first  attached  to  Sir  Harry  Smith's  stafP.  Then,  in  the  war  of  1883, 
I  B0rved  with  Sir  Benjamin  D' Urban.  After  the  war  I  was  appointed  Clerk  to  the 
Commissioner-General,  Mr.  Hudson,  father  of  the  gentleman  now  in  the  public  service 
of  the  Colony.  After  that  I  went  with  the  first  military  expedition  to  Natal  in  18'J8, 
{rem  which  I  returned  in  18o3^,  and  was  apj>ointed  Diplomatic  Agent  to  Ndhlambe's 
Tribe  at  Fort  Peddie.  During  my  appointment  as  Diplomatic  Agent  under  Sir  Pere- 
grine Maitland,  I  was  in  1844  sent  to  negotiate  a  treaty  ^ith  Kreli,  chief  of  the 
Amagcaleka,  and  Faku,  chief  of  the  Amapondos.  I  had  a  great  deal  to  do  with  all  those 
treotieB.  In  1846  I  was  appointed  to  Natal,  where  I  have  since  remained.  My  first 
appointment  there  was  that  of  Diplomatic  Agent.  I  became  subsequently  Secretary  for 
Native  Affairs,  and  also  held  the  position  of  Judicial  Assessor,  which  meant  Chief  Judge 
of  the  court  established  in  that  Colony  to  check  stealing  by  natives.  I  have  abo 
jMJd  the  position  of  Administrator  of  the  Transvaal,  where  I  came  in  contact  with 
nativeB. 

3.  Dr.  Berry."]  Is  it  not  the  ease  that  on  retiring  from  ofiicial  duty  you  received, 
tiiroiigh  the  Secretary  of  State  for  the  Colonies,  the  thanks  of  Her  Majesty  the  Queen, 
in  reoomition  of  your  long  services  and  successful  management  of  Native  Affairs  in 
South  Africa,  having  previously  been  appointed  K.C.M.G.  ? — Such  is  the  case. 

4.  Can  your  name  the  year  in  which  you  began  to  take  an  active  part  in  the 


6.  Could  you  tell  us  the  territorial  distribution  of  the  tribes  at  that  time  ? — The 
f^ingoes  occupied  territory  in  the  neighbouriiood  of  Fort  Peddie  during  that  time.  Eno's 
Tribe  occupied  country  north  of  Fort  Peddie  along  the  borders  of  Fish  Eiver.  Mv 
jnriBdiction  extended  to  Breakfast  Vley  and  towards  King  William's  Town.  Pato  s 
Gnribe  oocfopied  from  the  Keiskamma  valley  to  Fort  Peddie.  The  country  from  there 
down  to  the  sea  and  up  to  the  Fish  River  mouth  and  towards  the  Kei  was  occupied  by 
tike  Ndhlambe  Tribe.  That  constituted  my  active  jurisdiction  in  the  time  of  Governor 
Benjamin  D'Urban. 
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Sir  T  Shepttone  ^'  ^^^e  youwith  Sir  Benjamin  D'Urban  at  the  time  of  the  FIngr>e8  being  brought 

* into  the  Colony  ? — Yes ;  I  had  to  do  with  that  act.  ^       . 
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of  serfdom,  and  they  were  in  fact  looked  upon  as  property  by  Hintza's  people,  who 
claimed  personal  services  from  them.  They  were  anxious  to  be  liberated  by  Sir  Benjar 
min  D'Urban,  and  wore  so  liberated  and  brought  into  this  Colony. 

8.  Were  Hintza's  people  then  known  as  Kafirs  ? — Yes. 

9.  In  a  treaty  1  have  before  me,  datod  Januaiy  1845,  entered  into  between  8ij 
Peregiine  Maitland  on  the  one  side  and  the  Fiiiffo  Tribes  on  the  other,  with  your  naoM 
attached  to  it  as  Diplomatic  Agent,  I  find  the  following  chiefs  of  the  -yingo  Tribe  men- 
tioned: Jokweni,  Mabantlda,  Kwenkwezi,  Matomela,  Kaulela,  Pahla,  and  Jama,  canyov 
tell  M'hat  became  of  these  chiefs  ? — Most  of  them  are  dead.  I  have  not  been  in  tlu 
country  for  many  yeai-s  and,  oidy  speak  from  information  derived  from  members  od 
the  Tribes  of  those  chiefs  \'isiting  Natal,  to  look  after  properiy  which  they  claim. 

10.  Were  these  chiefs  relate<l  to  one  another  by  blood  ? — No,  they  were  as  a  mletbi 
heads  of  separate  tribes. 

11.  Did  they  recognize  any  one  as  paramount  chief  ? — ^No,  I  occupied  that  posrtioii 
with  regard  to  them. 

V2.  Was  the  systf'in  of  Tribal  Government  the  same  as  it  is  now  *t — I  don't  knovi 
what  system  prevails  ikjw.  It  i.iay  have  chauged.  But  when  I  left  Tribal  Gbveinmeid 
was  the  same  a«  among  other  ti  ibes  at  the  time  we  are  speaking  of. 

I'i.  Do  the  Fingoes  reco^ynize  a  paramount  chief  now  ? — I  don't  know;  but  ] 
shoidd  think  that  they  recognize  the  Government  as  occupying  that  position  towaidi 
them. 

14.  Is  fhere  no  desoendent  of  chiefs  mentioned  in  the  1845  treaty,  known  to  yon  F— 
I  know  none  here,  because  I  have  been  separated  from  them   for  more  than  35   yean 
but  most  of  these  chiefs,  families,  and  tribes,  have  representatives   in  Natal,  and  an 
related  to  the  population  in  Natal. 

15.  Are  they  dii*ectly  related  to  some  tribes  in  Natal  ? — Yes,  many  of  them. 

IG.  Was  no  attempt,  at  the  time  you  s|)eak  of,  made  to  introduce  European  habib 
and  customs  among  the  Fingoes  *t — Efforts  were  made  by  me,  as  their  ruler  at  the  tiaa 
to  introduce  various  improvements,  which  I  cannot  recollect  now.  Some  of  them  aw 
ceeded  and  others  did  not.  The  onljr  co-operation  I  oould  then  calculate  upon  was  Aal 
of  the  missionaries,  and  that  was  readily  given  ;  but  the  chief  object  of  my  official  pofltbl 
was  to  control  and  govern  the  people. 

17.  Can  you  inform  the  Commission  of  the  principal  features  of  the  policjr  So 
Benjamin  D'Urban  attempted  to  introduce  *r — Sir  Benjamin  D'Urban's  policy  waa  BOl 
approved  of  by  the  Home  Government.  I  cannot  from  memory  describe  the  esatH 
nature  of  that  policy. 

18.  Was  it  a  policy  of  breaking  up  the  tribes  'r' — It  was  more  a  policy  for  eoiilzol« 
ling  them. 

19.  Bv  means  of  the  chiefe  t — Yes,  as  far  as  I  can  remember. 

20.  lie  did  not  attempt  to  put  down  the  power  of  the  chiefs? — He  wished  topiaei 
the  coimtry  under  British  rule  ;  but  how  he  intended  to  apply  or  modify  that  rw^  1 
am  imable  to  say.  I  remember  a  ceremony  taking  place  at  the  Kei  Biver,  whfin  a 
proclamation  was  made,  in  which  wore  used  the  words  " irreclaimable  savages; ''  thflii 
words  caused  great  offence  at  the  time. 

21.  On  Sir  Benjamin  D'Urban's  recall,  did  you  continue  in  the  same  service  P— Tea 

22.  Can  you  state  what  change  of  policy  then  took  place  ? — My  reoolleotion  hall 
me  to  express  the  regret  that  every  Governor  seemed  bent  upon  the  introduction.olaoBM 
new  feature  in  native  policy,  the  consequence  of  which  was,  that  no  one  system  ^m 
persevered  in  long  enough  to  admit  any  reliable  opinion  being  formed  as  to  its  saJt* 
ability. 

23.  You  don't  know  whether  the  policy,  which  succeeded  Sir  Benjamin  D'Uibaa^ 
differed  from  his  ? — That  was  more  m  the  direction  of  receding  from  what  Sir  B«Bf 
jamin  D'Urban  had  done.  His  i)olicy  was  looked  upon  as  aggressive.  The  politf 
which  followed  were  more  or  less  carried  on  in  acKJordanco  with  what  were  suppoaedto 
be  the  views  of  Her  Majesty's  Government. 

24.  About  that  time  you  were  pLieed  with  Ndhlambe's  people ;  can  you  tell  ns  Am 
condition  of  that  people  at  that  time  ?— -They  were  governed  by  their  own  chiefia^  ani 
their  relations  \vitii  us  were  regulated  by  treaty. 

25.  How  long  were  you  with  Ndhlambi  ? — from  1839  to  the  end  of  1845. 

2G.  About  that  time  you  were  engaged  imder  Sir  Peregrine  Maitland  to  negotiaie 
treaty  withKi'eli ;  imder  what  circimistances  were  that  treaty  entered  upon  ?~Shortlyaft 
the  treaties  with  the  other  chiefs  on  the  frontier  were  made,  Sir  Peregrine  MnlflRyii^^  i 
the  case  of  Kreli,  wanted  to  extend  that  system  of  treaties  as  far  as  he  could,  belieTii 
in  their  efficacy.     In  the  case  of  the  Pondos  it  was,  however,  different :  with  them  tl 
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treatj"  was  offensive  and  defensive,  and  is,  as  far  as  I  know,  the  only  one  of  the  kind  we     sir  T.  Hheptume 
liftve.    The  ohject  of  it  was  special.     The  Boers,  then  in  possession  of  Natal,  had  made 
an  attack  on  a  tribe  living  underlie  protection  of  Faku,  and  Faku  complained  tons. 

27.  In  this  treaty,  which  you  entered  into  with  Kreli,  I  find  the  following  clause  : — 
*<The  oontracting  chief  having,  many  years  ago,  received  and  invite<l  into  his  countr}' 
Christian  missionaries,  for  the  instruction  of  his  nation,  hereby  gives  his  tnie  word  and 
promise  that  he  will  continue  to  l>e  the  friend  of  the  missionaries ;  that  he  \vill  protect 
ilie  persons,  families,  and  property  of  all  persons  engaged  as  Chiistian  teachers  in  his 
oountij' ;  that  he  will  permit  any  of  his  subjects,  who  desire  it,  to  settle  at,  or 
netr  any  of  the  missionary  "i-illages,  or  institutions,  within  his  territory,  and  to  take 
llieir  jwoperty  with  them ;  he  will  not  allow  any  native  Christian  or  inhabitants  of 
misionary  village  to  be  disturbed  or  injured  in  his  i)erson,  family,  or  property,  for 
nfosingto  comply  with  the  customs  touching  witchcraft,  rain-making,  polygamy,  cir- 
cumsion,  and  forcible  abduction,  and  \4olation  of  females ;  and  that  he  will  oneomtigo 
his  people  to  cause  the  regular  attendance  of  their  children  at  their  Christian  schools, 
{hit  they  may  be  taught  to  read  the  word  of  God,  and  be  graduallj-  trained  to  become 
a  civilised  community."  Can  you  tell  the  Commission  if  that  clause  has  had  any  in- 
fluence ? — I  should  not  think  myself  that  it  had  very  much  influence.  I  suppose  that 
die  chief,  when  he  accepted  the  obligation,  felt  an  inclination  to  keep  it,  and  did  keej)  it 
for  flwne  time.  I  am  not  sufficiently  acquainted  with  the  subsequent  history  of  Kreli 
or  his  country  to  be  able  to  say  what  influence  that  particular  clause  exorcised,  or 
ivhether  any  direct  ^aolation  of  it  can  be  charged  to  Kreli ;  there  was  at  the  time  a 
reddent  there,  Mr.  William  F>Tin. 

28.  There  is  another  treaty,  dated  iiOth  January,  184o,  at  wliich  you  were  present 
as  Diplomatic  Agent ;  it  was  concluded  between  Sir  Peregrine  Maitland  and  Eno.  It 
says,  "the  oontracting  chief  engaged  to  permit  any  of  his  subjects,  who  professed  the 
Christian  religion,  or  who  desired  to  settle  at  or  near  the  missionary  villages  or  insti- 
tutions within  his  territoiy,  to  take  their  property  with  them  to  such  institutions  with- 
out being  molested  or  injiured  in  any  way  ;  and  he  further  enga^'ej  that  such  persons 
shall  not  be  distvirbed  or  injuired  in  their  persons,  families  or  property,  for  refusing 
tooomply  with  the  Kafir  customs  of  'wntchcmfl,  rain-making,  polygamy,  circumcision. 
<»rfoirible  abduction,  or  violation  of  females.' '  Are  you  awai'e  if  that  has  been  the  effect 
dimng  your  time  or  since  ? — I  beUevo  a  difficulty  had  arisen  al)Out  the  education  or 
raidence  at  Lovedale  of  some  daughter  of  the  tfaika  chief,  and  that  this  difliculty  was 
flie  cause  of  insertion  of  this  clause  in  all  the  treaties ;  a  clause  that  was  afterwards  looked 
iqKm  as  the  Christian  missionary  charter  in  South  Africa.  There  was  not  as  a  nile 
nnieh  trouble  about  common  i)eople  going  to  the  mission  stations,  because  the}'  were 
persons  not  generally  of  great  consideration. 

29.  Dia  the  Colonial  Grovemment  get  into  trouble  on  account  of  those  treaties  ? — 
I  don't  think  so. 

30.  Was  that  the  time  that  you  proceeded  to  the  oliief  Faku  ? — Yes,  it  was  during 
the  same  journey  on  which  the  I^reli  treaty  was  settletl.  The  Boers,  who  were  then  in 
poneBsion  of  Natal,  had  attacked  a  tribe  under  the  protection  of  Faku.  Faku  com- 
plained and  asked  for  protection,  but  Grovemment  held  they  had  no  right  to  interfere, 
Deoause  they  had  no  treaty  arrangement  with  the  Pondos,  and  were  therefore  under  no 
ohGgationa  to  protect  them.  As  far  as  my  belief  goes,  the  object  of  that  treaty  was  to 
place  the  Government  in  a  position  to  check  the  hostile  action  of  the  Boers  and  to  take 
active  steps  if  they  foimd  it  necessary  to  do  so. 

31.  Can  you  state  the  extent  of  the  country  then  occupied  by  Faku  ? — He  occupied 
ft  small  portion  only  of  that  which  was  embraced  by  the  treaty.  It  had  not  recovered 
firamZuiu  invasion.  Although  a  large  portion  of  it  was  unoccupied,  there  were  claimants 
to  a  great  deal  of  it. 

32.  Can  you  state  any  tribe  that  were  claimants  to  any  portion  of  that  territorj^  ? 
—The  Amaxesibe  had  claims,  also  the  Amabaca,  and  several  others  whose  names  I 
don't  remember,    I  have  had  nothing  to  do  with  that  country  for  many  years. 

33.  Did  the  smaller  tribes  recognize  Faku  who  was  paramoimt  ? — All  did  not  then 
leoognize  him  as  such. 

34.  Where  were  the  Pondomise  at  that  time  ? — They  were  in  the  territorj'  as  well 
as  the  Baeas  and  Xesibes. 

35.  Can  you  give  the  Commission  any  other  information  regarding  that  country  ? — 

The  Pondos  are  the  most  powerful  tribe,  next  to  the  Zulus,  between  this  and  Delagoa 

Bay,  as  regards  numbers.      They   have  the  character  for  being  able  to  defend  them- 

ndves  in  their  own  country ;  but  they  have  never  done  much  when  far  away  from  home. 

jB  was,  therefore,  natural  that,  as  soon  as  the  petty  tribes,  such  as  the  Amaxesibos,  got 

ibong  enough  to  defend  themselves,  they  would  declare  themselves  independent  of 

Faku. 

36.  At  a  more  recent  period,  Faku  made  over  to  you  a  tract  of  territory  confer- 
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Sir  T.  ShspstoM     niinous  with  Natal  ? — He  did  not  make  it  over.     At  that  time  the  coloiUBts  of  Natal 

were  taking  an  anxious  view  of  the  increase  of  the  native  population  there,  and  it 

Sept.  7,  1881.      occurred  to  me  th;vt,  if  Paku  could  be  induced  to  give  a  slice  of  this  territory,  then  very 

sparsely  occupied,  it  would  bo  a  good  thing  for  Natal,  to  draw  its  population  off. 

•37.  Are  you  aware  of  the  circumstances  under  which  the  territory,  known  afi  No 
Man's  Laud,  was  given  up  by  Faku  P — Those  circimistanoes  are  on  I'eooni.  The  reason 
why  Faku  gave  it  up  is  to  be  found  in  the  treaty  of  1844.  He  found  the  responsibility 
to  be  gi*eater  than  he  could  manage,  and  it  militated  against  his  authority,  as  some  of 
the  people  would  not  obey  him. 

38.  In  the  treaty  concluded  with  Faku,  there  is  the  following  clause : — "  The 
Britisli  Government  wiU  secure  this  territory  to  the  contracting  chief  against  all  claims 
or  lu'etensions  on  the  part  of  British  subjects,  but  the  rights  of  all  petty  chiefs  and  native 
tribes  who  have,  at  any  period  heretofore,  resided  upon  any  part,  of  the  said  territory, 
remain  unaltered,  and  they  will  be  at  libei-ty  to  remain  witJ[iin  the  said  territory  in  the 
same  manner  as  they  did  before  they  were  disturbed  by  the  wars  with  the  Zulu  natives." 
Were  the  intentions  of  the  British  Government,  as  mentioned  in  that  clause,  carried  out 
fairly  on  the  whole  ? — I  am  not  prepared  to  answer  that  decidedly ;  my  impression  is 
that  they  were. 

30.  In  a  letter  bearing  your  signature,  which  is  included  in  a  report  of  the  Select 
(Committee  on  Native  Affairs,  pr^'sented  to  the  House  of  Assembly  in  1874,  and  dated 
at  the  office  of  the  Secretary  for  Native  Affairs,  Natal,  1872, 1  find  the  following  sen- 
tonco  with  reference  to  the  coin  <ry  I  have  been  speaking  about:  " I  do  not  thioJc  that 
annexation  to  either  the  Cape  C  )lony  or  Natal  is  a  measure  exactly  suited  to  the  in- 
habitants of  that  country  jusl  now,  or  that  it  would  be  judicious  to  attempt  unless  it 
could  be  so  arranged  as  to  avoid  the  sudden  introduction  of  a  new  set  of  laws  imsuited 
to  the  people,  and  incapable  of  effectually  controlling  them  ;  but  I  am  of  opinion  that 
the  assumption  of  a  general  control  by  Her  Majesty's  Government  over  the  whole  of 
this  territory,  would  be  a  highly  satisffwtory  and  salutary  measure.'*  Is  that  your 
opinion  still  ? — Yes. 

40.  Have  you  anything  to  suggest  as  to  how  the  latter  part  of  this  remark  con  be 
carried  out,  as  to  the  assumption  of  general  control  by  the  Homo  Government  ? — I  am 
of  opinion  that  you  have  done  that  to  a  certain  extent ;  in  not  that  country  annexed  ? — 

Dr.  Bern/!]     No. 

Sir  T.  Shepstom.']  My  idea  was,  and  is  still,  that  if  the  Sovereignity  of  the  Queen 
can  be  established  there,  and  is  accepted  by  the  natives,  of  course,  and  if  the  natives  oxe 
ruled  by  persons  appointed  by  either  the  Cape  Colony  or  Natal,  carrying  out  the  authority 
of  the  Uueen,  that  such  an  arrangement  would  be  the  most  satisf  aotoiy  you  could  make.* 

41.  Sir  J,  D,  Barry.']  Can  you  name  the  tribes  with  which  you  are  familiar  ? — I 
have  had  more  or  less  to  do  with  all  the  tribes  from  here  to  the  Limpopo,  and  even 
beyond. 

42.  Is  the  form  of  Government  the  same  among  them  all  P — Generally  speaking,  it 

18  so. 

43.  What  is  the  form  of  Government? — It  is  a  form  of  Government  at  the  head 
of  which  is  the  chief,  who  is  apparently  arbitrarily  supreme,  and  who  possesses  all 
power,  but,  practically,  that  power  cannot  be  exercised  by  him  safely,  except  with 
the  consent  of  the  people.  That  consent  is  given  at  assemblies  of  the  chief  men  of  the 
1  ribe.  These  men  are  not  always  entitled  councillors,  but  they  have  the  right  of  meet- 
ing ill  these  assemblies,  owing  to  personal  influence,  or  the  possession  of  riches,  or  to 
their  being  the  heads  of  large  families,  or  of  liereditary  descent  in  the  tribe.  These 
headmen  again  go  upon  the  opinions  of  their  constituents,   or  people  under  them. 

44.  Are  these  headmen  selected  by  the  paramoimt  chief  or  by  the  nomination  of 
the  constituents  ? — No,  they  are  mostly  the  rulera  of  special  districts. 

45.  And  become  so  by  appointment  of  the  chief  ? — No ;  I  think  their  title  Ls 
hereditiuy  practically,  tliough  not  always  so.  Sometimes  the  chief  sends  for  one  set  of 
headmen  one  day,  and  another  on  another  day.  It  is  not  necessary  that  any  particidar 
set  of  headmen  nre  present  at  an  assembly,  so  that  the  chief  satisfies  himself  that 
public  opinion  is  represented. 

46.  Being  assembled,  they  give  their  opinion,  and  the  chief  legislates.  Is  that 
so  y — He  promulgates  their  opinion,  and  this  promulgation  becomes  spread  about  by 
word  of  mouth. 

47.  Has  not  the  custom  come  into  existence  of  holding  these  assemblies  at  specJ- 
fled  times  and  places  ? — As  a  rule  there  are  no  specified  times  or  places  for  holding 
these  meetings.  But,  with  such  highly  organised  tribes  as  the  Zulus  and  Matabele^ 
times  are  recognized  when  such  general  assemblies  are  held ;  for  instance,  among  the 
Zulus  the  annual  celebration  of  the  first  fruits  is  usually  attended  by  work  of  this  sort. 
The  most  important  of  these  meetings  is  held  about  December  or  January. 
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48.  Call  you  state  what  is  tlie  fiwdm  operandi  pursued  in  bidnging  the  subjeot  gj,  j,  8h§p$iwm 

l>e£(»re  the  assembly  for  discussion  before  it  is  finally  promulgated  as  law  ?— It  is  a  

fiimple  process ;  the  headmen  being  usually  at  the  king's  residence  on  such  occasions      ^'^^^  ^'  ^^^* 
as  tne  annual  dances,  are  called  together ;    the  king  explains  to  them  any  new  law  or 

<irder  that  he  may  wish  to  promulgate ;  a  discussion  takes  place,  and  if  the  opinion  of 
the  nobles  is  favourable,  proclamation  is  made  to  the  various  regiments- as  they  present 
themselves  before  the  king  at  some  stage  of  the  ceremony  that  follows  the  discussion. 
Although,  in  such  an  organization  as  mat  of  the  Zulus,  the  wish  of  the  king  would, 
because  of  his  having  a  standing  army  at  his  disposal,  be  almost  final ;  yet  he  is 
obliged,  in  some  form  or  other,  to  ascertain  and  conciliate  the  opinions  of  his  people. 

49.  Can  the  chief  make  laws  without  calling  any  assembly  ? — Yes,  but  obedience 
to  them  would  depend  upon  public  opinion.  It  has  not,  heretofore,  been  absolutely  neces- 
sary in  Zululand,  that  a  new  law  should  have  all  the  formalities  I  have  just  described 
to  make  it  binding. 

oO.  But  the  chief  would  be  departing  from  the  custom  in  doing  so,  although  his 
wish  would  become  law  P — Yes. 

51.  Is  there  no  means  of  presemng  their  laws  and  customs  ? — The  *'  old  men,''  as 
they  call  them,  do  so.  They  have  no  means  of  preserving  them  except  by  oral  tra- 
dition. Those  laws  and  customs  which  beai-  on  the  matter  imder  discussion,  are  referred 
to  at  those  assemblies ;  but  no  genei-al  recapitulation  of  existing  laws,  by  way  of  re- 
minder, takes  place  on  such  occasions. 

52.  Are  the  laws  well-kno>vn  to  the  people  genei-ally  P — Yes,  I  think  so. 

53.  Do  not  questions  arise  as  to  what  the  law  is  P — Yes,  frequently.  But  such 
questions  are  usually  settled  by  discussion  among  the  old  men  or,  if  serious,  by  the 
cnief  himself,  assisted  by  his  hereditary  councillors. 

54.  Do  you  know  if  any  of  the  customs  have  been  reduced  to  writing  by  any  of  the 
natives  themselves  ? — There  is  no  instance  of  the  kind  I  am  aware  of.  In  speaking  of 
laws  I  don't  include  the  customs  of  the  natives. 

55.  Is  there,  then,  a  difference  between  their  laws  and  customs  ? — Custom  is  limited 
or  modified  by  fashion  and  whim.  In  such  a  coimtry  as  Zululand,  the  king  may 
proclaim  what  the  custom  on  any  particular  point  shall  be,  and  sometimes  does  so  on 
the  occasion  of  the  festival  of  the  first  fruits. 

56.  You  say  you  do  not  know  of  laws  being  reduced  to  writing  at  all  by  the 
natives.     Do  you  know  anything  of  the  laws  of  Gfriqualand  ? — Very  superficially. 

67.  Are  the  native  laws,   which  obtain   amongst  the   natives,  similar  ?— Yes,  I 
think  BO. 
•  58.  Is  there  any  attempt  on  their  part  to   assimilate  the  laws  by  coramunicatioii 

between  one  tribe  and  another  before  the  law  is  passed  ? — I  think  not ;   the   tribes   are 
very  jealous  of  outside  interference  ;  I  have  never  heard  of  such  a  thing. 

59.  Notwithstanding  that  the  laws  ai*e  the  same  ? — They  live  more  or  less  under 
the  same  conditions  and  the  same  remedies  suggest  themselves. 

60.  Do  you  know  of  any  natives  who  have  laws  and  customs  different,  in  any  re- 
spect, from  their  neighbours,  or  from  the  laws  and  customs  which  obtain  generally  among 
tne  tribes  t — Customs  differ  with  almost  every  tribe. 

61.  Can  you  name  any  laws  or  customs,  wliich  differ  in  some  tribes,  from,  those 
whichare  generally  in  use? — I  shoidd  say  that  the  marriage  law  is  different  in  many  tribes. 

62.  Do  natives  recognize  any  distinction  between  crimes  and  offences  on  the  one 
hand,  and  civil  rights,  arising  from  obHgations,  on  the  otlier  ? — Their  great  distinction 
is  between  offences  or  wrong  committed  against  individuals  on  the  one  side,  and  the 
chie&  on  the  other.  Murder  and  i-obbery  ai*e  regarded  as  offences  against  th<^  cliief, 
although  they  embrace  both.  Cattle  steaUng  is,  in  most  tribes,  looked  upon  as  a  public 
wrong. 

63.  I  imderstand  you  to  say  that  theft  is  looked  upon  as  a  crime  against  the 
chief? — ^Yes;  theft  of  cattle  is  so  looked  upon  because  the  chief  represents  the  tribf*,  and 
cattle  stealing  produces  immediate  trouble,  and  sometimes  causes  war. 

64.  Can  the  crime  of  theft  be  compounded  at  aU  by  the  laws  ? — Ordinary  thefts 
frequently  are,  and  no  further  notice  is  taken  of  them.  Thefts  of  cattle  are,  however,  so 
liable  to  bring  about  public  violence,  that  a  tliief  caught  in  the  act  may  be,  and  freipiently 
is,  killed  on  the  spot.  In  cases  where  no  pursuit  has  taken  place,  or  where  a  slower 
process,  such  as  spooring,  has  discovered  the  thief,  or  stolen  prop^y,  &c.,  restitution 
and  compensation  may  be  made  without  reference  to  the  cliief.  The  treatment  of  this 
description  of  crime  varies,  however,  with  different  tribes,  and  imder  different  chiefs. 
It  is  a  crime  nx)t  common  among  the  Zulus. 

65.  He  would  have  to  compensate  the  owner  in  that  cose  ? — Yes. 

66.  If  he  did  not,  what  then  ? — If  he  had  the  means  of  pajrment,  compensation 
would  be  enforced ;  if  not,  in  many  tribes  the  principle  of  mutual  responsibility  would 
he  applied  to  the  village  or  community. 


i 
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Sir  i\  Shepsfofff.  ^^'  Can  you  state  what  crimes  are  definitely  known  to  native  laws  ? — I  should  say 

tlxat,  as  a  general  rule,  acts  classed  in  our  laws  as  crimes  would  be  considered  crimes 

Seyrt.  7,  1881.      |^y  ^i^q  natives  in  their  administration ;  but,  independent  of  these,  there  are  charges  of  a 

general,  sometimes  of  a  specific  character,  made  against  individuals  of  being  guilty  of 
mtohoraft,  and  sometimes  the  reproach  of  being  an  nmtakati  (a  practiser  of  witch- 
craft), attaches  to  a  man  for  general  bad  character,  or  persistent  bad  conduct ;  in  this 
cftse  the  meaning  of  the  word  would  be  "  e\'il  doer/' 

68.  What  is  the  most  serious  offence  known  to  native  law  ?— Offences  against  the 
tribe  or  chief. 

69.  What  are  these  ? — Compassing  the  death  of  the  chief,  or  making  war  upon  the 
tribe. 

70.  What  is  the  chief  punislmient  among  the  natives  ? — Death  and  confiscation 
of  property ;  but  the  infliction  of  the  former  depends  much  on  the  circumstances.  If  the 
oriminal  can  a^soid  confronting  the  first  impulse  to  administer  rough  and  ready  justice, 
his  life  is  usually  safe.  There  is  nothing  in  native  administration  so  coldly  inexorable 
afi  that  which  in  ours  requires  the  trial  of  the  criminal  long  after  the  crime  has  been 
oommited,  and  the  consequences  of  it  have  lost  their  first  soreness. 

71.  Next  to  that  comes  murder,  I  suppose  P — I  should  think  so. 

72.  What  penalty  is  attached  to  the  crime  in  that  case  ? — Murder  is  not  as  a  rule 
treated  as  we  treat  it.  Life  for  life  is  not  always  required,  and  when  it  is  the  punish-^ 
ment  depends,  as  in  the  other  case,  very  much  on  the  chances  of  the  moment. 

73.  Would  not  a  man  taken  in  the  act  be  killed  ? — He  might  be  killed,  but  I 
tliink  confiscation  of  his  property  would  certainly  take  place, 

74.  What  becomes  of  the  fine  ? — It  belongs  to  the  chief. 

75.  In  addition  to  that  fine  is  he  liable  to  pay  compensation  to  the  relatives  of  the 
man  killed  ? — No. 

76.  Is  there  any  distinction,  speaking  of  murders,  between  the  act  of  killing  with 
the  deliberate  intention  of  killing,  and  the  act  of  which  a  man  is  killed  b}'  another 
tlurough  negligence  ? — It  is  looked  upon  in  both  cases  as  a  wTong  done. 

77.  The  loss  of  a  man  to  a  cmef  is  then  considered  a  crime  ? — Hy  causing  the 
death  of  a  man  the  chief  and  tribe  are  supposed  to  have  suffered  loss. 

78.  Is  there  no  crime  witli  regard  to  property,  Ix^sides  theft ;  for  instance,  is  not 
the  injury  to  a  man's  property  considei'ed  a  crime  r' — The  burning  of  a  man's  hut 
would  be  considered  a  crime,  because  it  endangers  the  public  peace. 

79.  Have  they  no  crime  analogous  to  ours  of  fraud,  whereby  another  is  defrauded 
oi'  his  property  ? — No,  I  think  not,  except,  perhaps  where  a  man  fraudulently  represents 
liimseli  as  a  chief's  messenger,  and  in  that  assumefl  capacity  procures  the  dehvery  of 
cattle. 

80.  What  is  done  in  the  case  of  theft  in  Zululand  ? — As  a  rule  Zulus  are  not 
M  thievingpeople,  but  cattle  stealing  is  looked  upon  as  endangering  the  public  peace. 

81.  How  does  it  endanger  the  public  peace? — Because  there  is  frequently  a  hue 
and  cry  raised  to  piu^ue  and  recover,  and  this  at  once  create  serious  danger  to  the 
l^eace  of  the  countiy. 

82.  Are  not  thefts  fi*equent  ? — I  think  not. 

83.  Is  it  unfrequent  in  consequence  of  any  special  means  taken  to  detect  the  crime  ? 
— -Every  man  in  the  tribe  is  a  poHceman  and  is  bound  to  report  to  his  superior  any  act 
of  wrong  or  out  of  the  common  which  he  may  see  being  done,  or  he  incurs  responsi- 
bility in  regard  to  such  act ;  by  reporting  to  his  superior  he  rids  himself  of  that 
responsibility. 

84.  How  does  the  superior  then  act  ? — ^He  acts  upon  his  own  discretion ;  he  may 
take  steps  himself  to  pursue,  or  arrest,  or  investigate,  or  apply  such  remedy  as  may 
commend  itself  to  him,  or  after  investigation  he  may  in  turn  report  to  his  superior 
for  instruction,  and  so  on,  until,  if  the  case  is  serious,  the  fountain-head  is  reached.  By 
not  acting,  if  he  is  capable  of  acting,  or  not  reporting  if  he  does  not  act,  he  incurs  a 
liability  to  fine. 

85.  If  a  man  is  apprehended  for  a  theft,  what  is  the  form  of  trial  P — He  is  taken 
tii-st  to  the  man  who  ordered  his  arrest,  and  if  he  thinks  the  case  is  important  enough, 
\\i}  sends  the  thief  on  for  trial  to  the  chief  and  headmen. 

86.  Is  the  chai'go  stated  to  the  prisoner  in  anything  like  the  form  recognized  by 
oiir  law,  and  is  he  called  upon  to  answer  ? — The  charge  is  fully  stated  to  the  chief  in 
]»resence  of  the  prisoner,  and  he  is  called  upon  to  answer  it. 

87.  Is  there  no  recognized  form  of  procedure,  and  do  they  lead  evidence  ? — The 
man  who  captured  the  accused  would  have  to  justify  his  capture.  He  would  tell  the 
chief  the  pajticulars  and  cause  of  the  arrest,  and  the  chief  would  i-equire  the  man  to 
answer  the  statement  thus  made.  The  leading  of  evidence  would  be  a  subsequent 
matter. 

88.  In  giving  evidence  is  a  man  put  under  anything  approaching  the  form  of  an* 


minutkjs  of  evidknck. 


oath  ?-«-No ;  the  witneflB  needs  to  be  oareful  becaiiBe  orosA-exaDiiuation  is  always  severe  :     ^^'t.  Sheptutm, 

generally,  among  the  tribes,  any  man  may  sit  with  the  assembly  and  cross-exaanine  aad         '   

giye  his  opinion.  { ,  •^*-  ^»  ^^** 

89.  Is  the  aoensed  man  entitled  to  give  his  opinion,  or  are  there  any  agents 
recognizsed  who  oan  appear  on  his  behalf  ? — The  accused  frequently  finds  friends  among 
the  listeners,  and  they  are  very  clever  at  cross-examination. 

90.  Is  a  man  detected  in  giving  false  e\adence,  is  he  liable  to  a  penalty  ?— -There 
is  no  particular  penalty.  The  chief  has  the  power  to  impose  a  fine,  but  it  is  not  always 
-exercised. 

91.  After  the  evidence  is  given,  and  the  man  who  brings  the  charge,  has  tried  to 
justify  it,  do  I  understand  you  to  say  the  accused  man  is  called  upon  to  make  his 
defence,  and  has  the  right  to  bring  forward  evidence? — Yes. 

92..  Is  there  no  address  to  the  chief  or  assembly  ? — The  accused  himsdf  is  severely 
inten'ogated,  and  the  truth  or  otherwise  of  his  answers  is  tested  by  reference  to  persons 
who  may  have  been  incidentally  mentioned  in  his  statements. 

93.  How  is  the  court  coiwtituted  ?-— The  chief  is  the  real  court,  but  a  trial  or  dis- 
<3Tifision  always  attracts  listeners,  and  some  headmen  are  in  attendance. 

94.  Is  he  aided  at  all  ? — Anybody  who  likes  oan  give  his  opinion.  ..?.■* 

95.  Can  the  chief  act  independently  on  tliis  opinion  ?-« -Yes,  if  he  chooses. 

96.  Does  the  chief  pass  sentence  tlion  and  there  ? — Yes. 

97.  How  is  it  enforced  ?-— The  chief  gives  the  accused  into  the  charge  of  men 
whose  duties  are  analogous  to  those  of  a  sheriff's  officer,  and  who  are  appointed  at  the 
time  to  see  that  the  sentence  is  carried  out. 

98.  Is  the  evidence  of  women  taken  ? — Yes. 

99.  And  children  ? — Yes,  if  old  enough. 

100.  Is  a  wife  allowed  to  speak  for  her  husband  ? — Yes. 

101.  Is  there  no  special  rignt  attached  to  any  particular  evidence ;  for  instance,  do 
they  recognize  this  principle :  supposing  a  charge  is  submitted  by  one  witness,  and  two 
witnesses  are  brought  against  the  same,  is  there  no  law  by  which  greater  weight  is 
^attached  to  the  two  than  to  the  one  ? — They  base  their  decisions  more  upon  the  coherence 
-of  the  story  and  probabilites  of  the  case. 

102.  t)o  they  allow  accomplices  to  give  evidence  ? — Yes. 

103.  If  they  do  are  they  relieved  from  any  penalty  ? — Not  necessarily. 

104.  Is  the  evidence  received  with  caution  ? — They  are  a  logical  people,  and  make 
allowances  for  the  evidence  of  a  wife,  a  child,  or  accomplice. 

105.  In  extracting  evidence  or  the  truth  of  any  story,  is  there  any  form  of  torture 
reoogmssed  ? — I  don't  know  of  any. 

106.  The  punishment  in  most  cases,  I  imderstand,  takes  the  shape  of  a  fine,  tmless 
the  man  is  caught  in  the  act,  when  he  is  dealt  with  immediately.  Does  the  fine  become  the 
properly  of  the  chief  ? — Yes. 

107.  Can  the  chief  exercise  the  power  of  pardon  ? — Yes ;  that  is  to  say,  he  may 
decline  to  punish. 

108.  There  is  a  great  distinction,  you  say,  in  theii'  minds  between  taking  a  man  in 
the  act  of  committing  a  crime,  and  taking  him  afterwards  1'^ — In  practice  there  is  a  dis^ 
tinction. 

109.  Do  the  ehai'ges  against  a  man  for  attem])ting  the  life  of  another  lapse  through 
want  of  prosecution  P-— Not  neoessaiily. 

110.  A  man  then  oan  be  tried  twenty  years  after  committing  the  offence  ? — I 
suppose  that  this  could  be  done,  but  it  never  is,  imless  the  renewal  of  the  charge  arises 
out  of  a  family  feud. 

111.  Is  there  no  penalty  attached  to  drunkenness,  according  to  native  customs,  or 
to  vagrancy  ? — No,  there  is  no  such  thing  as  vagrancy ;  all  belong  to  families  and  have 
^  right  to  the  hospitaUty  of  those  to  whom  they  belong. 

112.  Is  there  a  penalty  attached  to  trespass  on  the  chief? — In  the  moi'e  organized 
tribes  it  is  a  serious  trespass  to  enter  the  chief's  private  apartments.  There  is  a  part  of 
the  royal  kraal  fenced  off  into  which  no  stranger  is  allowed  to  enter. 

113.  Would  you  suggest  any  alteration  in  the  laws  which  prevail  among  natives  in 
the  dependencies  ? — ^Alterations  may  be  necessary  to  secure  peace  and  good  order  and 
nniform  administration  of  justice,  but  I  am  not  sufficiently  acquainted  with  the  inhabit- 
ants of  those  dependencies,  to  offer  any  suggestions  on  such  a  subject. 

114.  With  regard  to  the  preservation  of  the  pubHc  peace,  what  would  you 
suggest  ? — There  must  be  a  supreme  authority  in  favour  of  peace,  with  sufficient  represen- 
tatives stationed  about  the  country  to  ensure  its  influence  always  being  felt. 

115.  Would  you  introduce  an3rtliing  new  into  the  laws  themselves? — Only  by 
degrees  as  new  laws  may  be  found  necessary,  and  the  necessity  commends  them  to  the 
minds  of  the  people. 

116.  Do  you  know  of  any  laws  relating  to  crimes  which  ought  to  be  abolished  ? — ' 


8  NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 

Sir  T.  BkMtioM'.     I  don't  remember  anj^  exoept  perhaps  suoh  as  may  be  oonneoted  with  the  eharge  of 

' witohoraft. 

80^  7. 1881.  117^  What  is  the  crime  of  witchcraft ;   is  it  a  supposed  power  for  evil  f<Mr  one 

person  oyer  another;  a  power  exercised  through  tne  agency  of  supernatural  and 
natural  things,  suoh  as  baboons,  wolves,  and  toads,  and  these  agencies  are  supposed  to 
cause  sickness  and  death  on  cattle  or  men  Y — The  charge  of  witchcraft  supposes  the 
exercise  of  some  such  power. 

118.  Do  you  think  that  it  should  be  abolished  or  recognized? — ^It  was  found  im- 
possible to  recognize  it  in  Natal,  and  it  was  abolished  there. 

119.  Has  the  abolition  caused  discontent  P — I  think  not  generally. 

120.  Is  there  no  other  offence  known  to  native  law  which  you  think  ought  to  be 
abolished  ? — I  don't  remember. 

121.  What  is  the  latest  form  of  putting  down  witchcraft? — By  fining  or  im- 
prisoning anyone  who  makes  the  charge. 

122.  Is  infanticide  a  common  crime  among  them  ? — ^It  is  not. 

123.  Is  there  not  reason  to  supjpoee  that  they  kill  children  P — I  have  heard  of 
tribes  who  destroy  twins  or  one  of  twins.  The  idea  seems  to  be  to  sacrifice  one  for  the 
good  of  the  other,  or  both  for  the  sake  of  the  family. 

124.  Sometimes  the  flesh  of  the  child  is  stipi>osed  to  act  as  a  potent  charm  ? — ^In 
some  cases  it  is. 

125.  Have  you  known  instances  ? — I  have  heard  of  instances,  but  have  not  had  to 
deal  with  them. 

126.  Is  incest  known  to  them  as  a  crime  ? — ^Yes. 

127.  Have  you  heard  of  unnatural  crimes  ? — ^Yes. 

128.  For  instance  in  connection  with  cattle  P — ^Yes. 

129.  Is  procuring  abortion  an  offence  P — I  should  say  not  generally,  but  that,  in  a 
married  woman  it  would  be ;  natives  are  always  anxious  to  have  children. 

130.  Suppose  a  woman  becomes  pregnant  before  marriage,  is  there  no  attempt 
made  to  conceal  her  state  P — I  do  not  know  w^hat  the  practice  is  among  the  tribes  be- 
tween this  Cape  Colony  and  Natal,  it  is  so  long  since  I  had  anvthing  to  do  witih 
them ;  but  to  the  Xorth  and  among  the  Zulus  it  is  looked  upon  as  a  damage  done  to- 
the  girl. 

131.  Would  it  not  prejudice  her  chances  of  marriage? — Her  dowrv  woidd  be 
reduced  by  what  the  father  would  have  to  pay  in  reparation  of  the  damage. 

132.  Do  you  know  of  any  Colonial  laws,  or  any  Statute  laws  in  Nat^,  dealing  with 
mmes  among  natives  which  you  think  objectionable  P — I  don't  remember  any.  &imes 
i^mmitted  by  natives  in  Natalaretried  and  punished  by  tho  ordinary  courts  of  theColony. 

133.  Among  the  laws  proposed  by  the  Natal  Commission  of  1852-3,  Pass  laws  are 
named,  do  you  think  they  are  good  ? — ^Any  general  application  of  a  Pass  law  in  Natal 
would  I  think  fail.  There  are  Pass  laws  for  special  circumstances,  s\ioh  for  instance  as 
natives  driving  cattle,  but  even  these  are  practically  inoperative.  They  are  misleading 
rather  than  helpful. 

134.  What  way  were  they  misleading  ? — A  large  proportion  of  the  population 
<fannot  read,  and  any  bit  of  paper  with  writing  upon  it,  would  with  them  answer  all  the 
inirposes  of  a  valid  pass. 

135.  You  are  not  then  in  favour  of  pass  laws? — No. 

136.  The  object  of  Pass  laws  is  to  prevent  crime ;  what  substitute  would  you  gfive 
for  it  ? — Collective  responsibility ;  I  don't  think  Pass  laws  make  up  for  the  absence  of 
that  principle. 

137.  Did  that  principle  exist  among  tribes  before  they  came  in  contact  with 
Europeans  ? — Yes. 

138.  Does  it  exist  among  tribes  in  Natal  ? — Yes. 

139.  How  is  it  canied  out  P — ^It  is  a  system  by  which  a  man  is  bound  to  report  to 
liis  superior  the  commission  of  any  crime  that  he  may  become  aware  of,  or  any  extra- 
ordinary circumstance  that  may  come  to  his  knowledge ;  for  instance,  if  a  member  of  a 
kraal  sees  a  crime  oommittod,  he  is  boimd  to  report  what  he  has  seen  to  the  head  of  his 
kraal,  the  latter  is  bound  to  act  upon  the  report  and  inform  hie  superior,  or  he  may 
report  only,  and  await  instniotions ;  and  so  on  until  the  highest  authority  is  macfe 
aware  of  what  has  taken  place.  The  omission  in  any  of  these  grades  to  report,  involTea 
subsequent  liability  to  blame  or  punishment. 

140.  Do  you  know  the  spoor  law  ;  does  that  come  imder  mutual  responsibility  P — 
It  is  the  principle  that  renders  the  spoor  law  effective. 

141.  The  effect  of  that  mutual  responsibility  custom  then  causes  every  man  to 
become  his  own  policeman,  and  would  vou  recommend  it  to  be  continued  P — I  think  so. 
I  don't  see  what  you  are  to  substitute  lor  it. 

142.  May  it  not  work  an  injustice  in  determining  who  is  to  contribute  toward  the 
payment  of  stolen  Stock  P — That  is  quite  possible. 
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143.  Suppose  there  is  a  ease  of  mutual  responsibility,  how  do  they  deteimine  what     Sir  T,  Shepiivne. 
^each  one  should  oontribute  to  make  up  the  oommon  fund  P — They  arrange  that  among       8e»,t"T~i88i 
themselves ;  practioally  the  contribution  falls  upon  those  who  have  the  property.  ^^ep  .   , 

144.  Is  it  the  chief  who  determines  the  payment  ?— -The  chief  and  the  headmen. 

145.  Suppose  the  principle  of  mutual  responsibility  were  recognized,  could  you 
-suggest  the  means  by  which  it  could  be  legalized  without  doing  injustice  ? — I  should 
take  it  as  it  stands,  and  give  every  man  the  right  of  appealing  to  the  magistrate  againet 
the  decision  of  the  chief. 

146.  Among  our  laws  there  is  a  law  known  as  the  Branding  Law  under  the  pro- 
visions of  the  Native  Locations  Act  of  1878 ;  do  you  approve  of  anj*thing  similar  to 
that  ? — It  would  I  should  think  be  a  dangerous  thing  to  insist  upon  the  natives 
branding  their  cattle  with  a  fire-brand.  It  would  give  them  the  iciea  that  being  a 
Government  mark,  the  object  was  idtimately  to  confiscate  their  cattle. 

147.  The  law  does  not  require  them  to  use  a  Grovemment  brand,  they  can  use  a 
private  mark  ;  in  that  case  would  it  be  a  bad  law  ? — If  the  natives  adopted  private 
brands  and  registered  them,  it  would  be  a  very  good  law. 

148.  Would  it  be  a  good  thing  to  gi\e  the  power  to  the  supeiintendent  of  fining 
or  imprisoning  men  who  do  not  use  their  own  brand  ? — Within  the  settled  frontiers 
of  the  colony,  or  in  the  locations,  some  plan  of  coercion  might  answer,  if  trouble  were 
taken  to  explain  the  objects  of  it ;  and  trouble  must  be  taken  to  explain  the  meaning  of 
laws,  or  they  will  surely  fail.  I  should  not  recommend  the  enforcement  of  such  a 
system  in  the  dependencies. 

149.  Is  there  any  law  relating  to  crime  whicli  you  would  recommend  us  to  adopt 
from  the  Natal  law  ? — ^I  have  not  read  your  statute  laws  with  sufficient  caro  to  make 
any  such  recommendation. 

150.  Is  there  no  law  relating  to  master  and  servant  to  be  found  among  native  cus- 
toms?— ^I  know  of  none:  the  inferior  is  imder  a  general  obligation  to  help  the 
superior. 

151.  Will  there  be  any  difficulty  in  forming  a  criminal  code  adopting  om*  definition 
of  laws  P — ^I  should  think  there  would  be  very  little  difficulty.  You  want  laws  as 
^neral  as  possible,  giving  to  you  the  power  of  filling  up. 

162.  As  the  principal  punishment  is  fine  would  you  retain  that  ? — Yes. 

153.  In  addition  to  fine  might  there  be  a  power  invested  in  the  court  to  impose 
imprisonment  with  or  without  hard  laboiu*  P — You  will,  I  think,  be  obliged  to  do  so,  and 
have  to  add  flogging  for  cattle  stealing  and  crimes  of  violence. 

154.  As  to  tribunals,  do  you  consider  it  desirable  in  administering  the  law  to  recog- 
nize the  right  of  a  chief  to  take  part  in  the  tribunal  ? — It  would  be  desirable  to  do  so,  if 
only  to  conciliate  the  people  in  imdertaking  the  government  of  new  dependencies  in- 
habited by  native  tribes. 

155.  What  position  would  you  give  the  chief  in  that  court ;  would  you  make  him 
an  assessor  or  judge  ? — I  think  he  should  be  assessor.  I  presided  for  more  than  twenty 
years  over  a  court  created  by  special  law  to  tiy  cases  of  cattle  stealing.  The  chief  of  the 
accused,  and  the  magistrate  of  the  division  in  which  the  theft  occmred,  sat  with  me  as 
collei^es,  and  although  the  chief  seldom  differed  in  opinion  from  us,  except  in  the 
direction  of  recommending  greater  severity,  he  was  useful  in  many  ways.  The  punish- 
ments authorized  by  the  law  being  sevei'C,  the  presence  of  the  chief  had  the  effect  I 
think  of  commending  the  coiui  to  the  confidence  of  the  people.  The  chief  may,  I  think, 
be  safely  left  to  adjudicate,  with  the  assistance* of  his  headmen,  on  minor  cases,  pro- 
vided appeal  to  the  magistrate  is  allowed  to  the  people. 

156.  Would  you  give  the  native  court  the  power  of  dealing  with  murder  ? — ^No ;  I 
would  only  give  it  the  power  of  dealing  with  smaller  crimes. 

157.  Do  you  think  you  could  adopt  any  form  of  trial  by  jury  ? — To  my  mind  the 
principle  of  trial  by  jury  has  always  existed  among  the  Kaffi*  tribes,  although  the  man- 
ner of  its  application  has  not  been  so  technical  as  ours.  A  trial  is  always  a  public  pro- 
ceeding, held  before  the  chief  oi*  his  delegate,  and  the  coimciUors  of  the  tribe,  at  which 
any  member  of  the  tribe  may  attend,  and  at  which,  as  a  matter  of  fact,  many  do  attend; 
any  one  present,  although  a  common  man,  may  cross-examine  witnesses  or  interrogate 
the  accused,  and  express  his  opinion  as  fully  as  the  councillors  do,  and  by  the  time  that 
fto  examination  has  been  brought  to  an  end  the  chief  finds  no  difiiculty  in  deciding 
^^  what  direction  the  preponderance  of  opinion  lies  among  those  who  have  attended  the 
^rial,  and  who  have  practically  discharged  the  fimctions  of  jmymen.     I  could  not 

J'^^mmend  a  sudden  change  of  form,  which  might  irritate,  when  the  substance  is  avail- 
^hle  and  capable  of  answering  all  the  purposes  of  the  more  technical  application  of  the 
principle  which  we  have  adopted.  The  headmen  or  comicillors  ore  ii^  fact  the  standing 
letters  of  the  tribe,  and  they  always  receive  assistance  from  members  of  the  tribe  in  the 
^'■^Muier  I  have  described. 

158.  What  is  to  prevent  a  judge  from  going  on  circuit  to  one  of  these  districts  and 
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Sir  T  She  »t('Mr     *ioaliiig  with  the  serious  cases  before  a  jury  of  natives  and  white  men  P — ^In  Natal  the 

.     cp»  'Mr.     ^^  ^  ^  ^  ^^  serious  criminal  cases  by  Colonial  courts  and  laws  before  a  jury  of 

s^pt.  7  1881.       colonists ;  but  there  are  cases,  such  as  faction  fights  and  riotous  disturbances  of  the  peace, 

which  it  has  been  found  more  convenient  to  remit  for  trial  under  native  law,  because  the 
principle  of  collective  or  mutual  responsibility  is  the  only  principle  upon  which,  among 
such  a  population,  such  offences  can  be  effectually  dealt  \iith. 

159.  In  Natal  crimes  of  natives  upon  natives  are  administered  according  to  Euro- 
pean law  f — Yes ;  but  I  am  not  sufficiently  acqiuiinted  with  the  territories  whose 
circumstances  you  are  considering  to  offer  an  opinion  as  to  whether  it  would  be  wise  or 
not  to  introduce  such  a  system  there. 

160.  Assuming  the  criminal  code  expedient,  can  you  make  any  suggestions  upon 
the  subject  ? — Considering  the  assistance  that  it  would  afford  to  an  administrator,  a 
oiiminal  code  would,  in  my  opinion,  be  most  desira})le,  and  tend  to  secure  uniformity  in 
the  practice  of  magistrates.  I  should  be  inclined  to  adopt  such  of  the  laws  of  the 
natives  as  may  be  foimd  unobjectionable,  and  improve  upon  them  by  degrees,  and  with 
their  assistance  and  consent,  which  could,  and  I  think  always  should,  be  secured  before- 
hand by  judicious  action  of  the  magistrates. 

161.  Would  there  be  any  objection  to  reduce  the  law  to  writing  ? — ^No ;  I  should 

think  not. 

162.  Is  there  not  this  advantage  also,  that  it  would  become  better  known  not  only 
to  the  magistrates  but  to  the  people  ;  and  would  there  not  be  a  greater  certainty  in 
the  law? — Certainly. 

163.  Is  compelling  another  to  adopt  circumcision  a  crime  according  to  native  law  f 
— I  should  think  not.     I  look  upon  circumcision  more  as  a  social  custom  than  a  law. 

164.  Would  you  not  punish  a  man  for  doing  this  ? — I  certainly  should. 

165.  Does  the  native  law  recognize  as  a  crime  the  attempt  to  commit  a  crime  P — 

Yes. 

166.  Is  conspiracy  recognized  as  a  crime  ? — ^Yes. 

167.  Mr.  Sfan/ard,']  hi  passing  sentence  does  the  chief  fix  the  number  of  oatQe 
payable  as  a  fine  ? — I  don't  think  he  does  so  invariably ;  but  he  has  the  power  if  he 
rhooses. 

168.  In  cases  wh^n  he  does,  how  is  the  punishment  carried  out  ? — ^By  messengers 
representing  sheriffs'  officers. 

169.  La  Natal  you  held  the  position  of  paramount  chief  of  the  people  ? — ^I  repre- 
s(inted  the  Grovemor,  who  is  by  statute  law  the  paramount  chief. 

170.  And  then  you,  aided  by  the  resident  magistrates,  administered  the  law  P — 

Yes. 

171.  Did  you  allow  the  chief  to  try  criminal  cases  ? — ^Yes,  minor  oases. 

172.  There  was  always  an  appeal  to  the  resident  magistrate  ? — ^Yes ;  and  from  the 
i-f»sident  magistrate  to  me  as  Secretary  for  Native  Affairs. 

173.  Do  the  chiefs  usually  call  for  assistance  at  the  trial  from  the  leading  head- 
men of  the  tribe  ? — Yes. 

174.  Do  these  men  assembled  at  a  trial  express  an  opinion  on  a  case,  or  pass  a  ver- 
diet  ? — ^They  express  their  opinions. 

175.  How  far  would  the  magistrate  be  lK)und  by  these  opinions? — He  would  not 
be  boimd  by  them  at  all,  but  ho  would  be  ^ded  by  them  more  or  less. 

176.  Did  you  treat  theft  cases  as  ciimmal  or  civil  as  between  native  and  native? — 
iVs  criminal. 

177.  To  what  extent  was  restitution  allowed  to  the  owner  of  stolen  property  f — 
There  was  no  fixed  rule.     Kestitution  was  made  as  far  as  it  could  be  made. 

178.  How  were  the  decisions  of  the  magistrate's  court  carried  out  P — "By  native 
messengers  acting  as  do  sheriffs'  officers  of  the  magistrates'  courts.  These  messengers 
would  be  natives.  There  is  a  difficidty  in  Natal  that  I  should  like  to  notice  as  a  danger 
to  be  avoided,  and  that  is  sending  white  messengers  to  seize  cattle  from  a  native  too 
has  been  ordered  to  pay  a  fine. 

179.  When  a  man  refused  to  pay  the  messenger  sent  from  the  court,  what  stepe  axe 
taken  by  the  resident  magistrate  ? — The  magistrate  would  send  to  the  chief  to  require 
the  sentence  to  be  carried  out. 

180.  If  the  man  still  remained  obstinate  ? — Force  would  be  used,  under  instructional 
from  headquarters. 

181.  Suppose  a  man  refuses  to  carry  out  the  decision  of  the  chief  in  a  case 
the  chief  tries,  has  a  man  the  right  of  appealing  by  your  law  ? — Yes. 

182.  How  are  the  messengers  you  speak  of  paid ;  out  of  the  fine  or  by  salary  P- 
They  receive  a  percentage  out  of  the  fine,  or  a  fee  for  each  journey. 

183.  Out  of  a  fine  of  five  head  of  cattle,  for  instance,  they  receive  one  ? — Yes,  or  a  J 
mileage  payment. 

184.  Do  you  think  it  would  be  an  improvement  to  give  these  men  regular  pay,  and  - 
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to  have  regular  messengers  P — ^I  doubt  it.     If  you  want  zeal  you  must  have  an  incentive.     ^^  j  nh^pUijuc^ 
If  you  pay  by  the  case  or  the  journey,  and  employ  different  men,  you  secure  energy  and  — 

the  services  of  many  individuals,  instead  of  having  to  rely  upon  only  one,  who  is  liable       Sept.  7, 188I. 
to  become  indifferent  in  the  dischaige  of  his  duties  from  many  causes. 

185.  This  system  is  c^ed  the  "  ukubusa  "  system  ? — Yes. 

186.  Mr.  AyliffJ]  May  we  take  it  as  a  fact  that  there  is  a  law  in  Natal  passed  for 
the  Gtovemment  of  Kafirs,  and  based  upon  native  laws  and  customs  ? — Yes. 

187.  Is  that  law  called  the  Act  2G  of  1875  ?— Yes. 

188.  Am  I  correct  in  assuming  that  that  law  was  passed  in  obedience  to  a  Royal 
instruction  sent  out  in  early  days  of  the  Natal  settlement  ? — ^No. 

189.  Well,  then,  were  not  the  different  laws  that  led  up  to  that  Act  passed  because 
of  Royal  instructions  ? — ^All  laws  or  rules  by  which  the  natives  were  governed  up  to  the 
passing  of  that  Act  were  based  on  Royal  instructions.  The  law  of  1875  introduced  a 
change. 

190.  Was  it  on  such  a  basis  as  was  contemplated  by  Royal  instructions  ? — It  is  in- 
tended to  be  a  step  in  advance  of  the  acti  m  based  on  those  instructions. 

191.  Will  you  tell  us  if  this  law  of  1875  is  limited  by  geographical  boimdaries  ? — 
The  only  limits  are  the  boundaries  of  f  Iio  Colony. 

192.  But  it  affects  the  whole  Colcjny  ? — It  affects  the  native  population  of  the 
Colony. 

193.  You  have  no  rule  by  which  a  native  in  (jne  part  of  the  colony  can  bo 
governed  hy  a  different  system  to  that  which  prevails  in  another  part  ? — ^No. 

194.  Will  you  tell  us  also  whether  all  tlie  natives  in  the  Colony  living  in  locations 
are  necessarily  subject  to  that  law  ? — Yes. 

195.  Will  you  tell  us  if  a  report  on  Native  Affairs  in  Natal  in  1852  and  1853  was 
in  any  way  the  cause  of  this  law  m  1875  being  passed  ? — I  think  not. 

196.  Were  you  in  any  way  responsible  for  the  preparation  of  that  report  ? — ^No ;  I 
was  a  member  of  the  Commission,  but  took  no  part  in  preparing  the  report.  I  do  not 
wish  to  be  considered  as  responsible  for  that  report. 

197.  I  believe  this  law  of  1875  did  have  your  advocacy  and  support  in  the  Natal 
Legislature  ? — Yes. 

198.  That  law  contemplated  two  objects,  the  one  to  provide  for  the  better  adminis- 
tration of  justice  among  the  natives,  and  the  other  to  assm[iilate  the  native  laws  to  the 
laws  of  the  colony.  Do  you  attach  much  importance  to  the  last-named  object  ? — I 
thought  it  was  a  very  grave  question,  and  a  very  serious  experiment,  but  one  which, 
nevertheless,  had  to  be  made.  I  think  it  well  to  keep  the  object  of  improvement,  and, 
as  far  as  may  be,  assimilation,  in  view  as  an  idtimate  goal ;  the  danger  lies  in  going 
too  fast. 

199.  If  the  native  law  were  per  so  good  and  useful  for  the  natives,  would  you  aim 
at  an  assimilation  of  their  laws  to  the  Colonial  laws  ? — It  must  be  assimied  that  the  con 
dition  of  the  natives  will  he  changed  by  their  intercourse  with  the  whites,  .ind,  as  circimi- 
stances  demand,  assimilation  will  take  place. 

200.  Supposing  the  natives  settled  in  the  Colony  for  the  last  40  years  have  con- 
foxmed  cheerfully  to  Government,  and  have  made  certain  progress  in  civilization  under 
Cape  Colonial  laws,  would  you  in  that  case  recommend  a  change  in  the  laws  applicable 

-  to  their  case,  and  apply  to  them  a  system  of  Colonial  law  based  upon  native  laws  and 
customs  ? — If  these  men  have  shown  themselves  for  40  years  capable  of  being  governed 
by  a  more  advanced  code  of  laws,  I  see  no  reason  why  they  should  be  put  back.  The 
main  object  of  keeping  natives  imder  their  own  law  is  to  ensure  control  of  them.  You 
cannot  control  savages  oy  civilized  law. 

201.  Must  I  tmderstand  that  the  Natal  Government  were  boimd  to  obey  the  Royal 
instructions  in  adopting  the  Natal  laws  for  the  Government  code  ? — Not  only  was  the 
Government  boimd  to  do  so,  but  it  could  not  do  anything  else. 

202.  Am  I  correct  in  assuming  that  a  prominent  feature  in  the  administration  of 
native  law  is  the  power  of  the  chief  ? — Yes. 

203.  Are  vou  aware  of  any  aboriginal  tribe  or  organization  in  South  Africa  which 
has  existed  without  the  presence  or  authority  of  the  chief  ? — No. 

204.  In  your  opinion  are  native  laws  and  customs  at  all  capable  of  administration, 
find  of  being  carried  out,  without  the  power  of  the  chief  ? — You  must  have  some  power 
corre^nding  with  the  power  of  the  chief. 

205.  Are  any  native  laws  and  ciistoms  of  such  a  natiu*e  that  they  require  the 
absolute  and  despotic  power  of  one  man  ? — They  are  based  upon  the  theory  of  absolute 
jpower  residing  somewhere. 

206.  I  suppose  it  is  the  case  that  the  powers  of  the  chief  are  both  judicial  and 
executive  ? — ^Yes. 

207.  I  suppose  they  are  not  exercised  by  the  chief  in  every  case  of  the  infraction 
of  the  law  P — No,  they  could  only  be  exercised  where  the  case  is  brought  before  him. 
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Sir  /'.  shep^ioh'^.  208.  Is  it  a  Uniform  duty  for  petty  chiefs  to  repoi-t  regularly  to  the  chief  on  any 

"T",  001        ca^  ? — ^No ;  I  should  think  not.     It  is  for  the  man  who  feels  himself  aggrieved  to  cany 

'  ^**   '        '      the  case  further.     The  responsibility  ceases  with  the  trial  as  far  as  the  petty  chief  is 

concerned. 

209.  When  a  chief  succeeds  to  office,  does  ho  necessarily  adopt  the  existing  laws 
and  customs  ? — I  think  so. 

210.  Is  there  any  form  or  process  of  educating  the  chief  so  as  to  insure  a  fair 
knowledge  of  the  laws  he  has  to  administer  ? — When  a  3'oung  man  is  known  as  the 
coming  chief  he  is  supposed  to  be  under  the  care  of  the  seniors  of  the  tribe.  It  is  a 
common  exhortatirm  on  his  assuming  the  position  of  cliief  that  he  must  give  up  the  com- 
j)anions  of  his  youth  and  gc>  to  those  of  hw  father. 

211.  Am  I  right  in  assimiing  that  the  chiefs' power  is  absolute? — ^Yes,  always 
supposing  that  his  exercise  of  it  is  popular  with  the  head  of  the  people. 

212.  Are  yow  aware  of  any  check  upon  injustice  on  the  part  of  the  chief  ? — Public 
opinion  may  and  fi^equently  does  help  a  man.  As  regards  the  powere  of  a  chief,  in 
Natal  they  are  modified  as  I  have  said  by  appelate  jurisdiction  above  him. 

213.  Do  I  imdsrstand  you  to  say  that  we  may  take  it  as  a  fact  that  the  penalty  for 
almost  every  crime  is  the  infliction  of  a  fine  ? — I  suppose  that  is  so  among  the  frontier 
tribes.  In  Zululand  fine  and  death  are  the  two  penalties  which  a  ohiei  would  most 
usually  inflict. 

214.  Col.  Maclean's  book  on  native  laws  and  customs  infoims  us  that  in  cases  of  crime 
there  is  something  very  like  the  rule  that  a  man  accused  of  a  crime  is  supi)Osed  to  be 
guilty  until  he  is  proved  to  be  innocent  ? — The  burden  of  proof  of  innocence  lies  with 
the  accused. 

215.  I  notice  that  the  Natal  code  pro^ides  not  only  for  the  administration  of  native 
laws,  but  prohibits  any  law  not  based  on  native  laws  and  customs.  Does  that  give  each 
of  your  magistrates  discretion  to  adopt  his  own  views  of  what  the  native  laws  are  ? — ^If 
the  merits  of  a  case  are  afPected  by  native  laws  and  customs  they  must  be  taken  into 
account  by  the  magisti'ate  :  his  knowledge  of  them  may  Tx^  small,  but  he  is  l>ound  to 
inform  himself  on  the  point,  but  his  decisions  are  always  liable  to  I'eview  by  the  court 
above  him. 

216.  Do  you  consider  that  the  operation  of  native  laws  and  customs  as  adopted  by 
1  he  Natal  code  in  any  way  conduces  to  the  increase  of  civilized  habits  among  those 
people  ? — It  gives  G  ovemment  a  greater  power  of  introducing  civilized  ideas  than  if  the 
natives  were  left  to  themselves. 

217.  As  a  matter  of  fact  is  there  any  considerable  improvement  in  the  custom  of 
natives  toward  civilized  habits  since  this  law  was  put  into  operation  ? — ^I  think  a  very 
great  improvement  has  been  made  by  the  i)opulatioii  as  regards  their  social  condition. 
They  use  thousands  of  ploughs  where  they  formerly  iLsed  lioes,  with  which  the  women 
worked.  Their  houses  are  full  of  European  utensils  for  domestic  pm-poses,  where  for- 
merly baked  clay  pots  were  used. 

218.  How  can  you  put  thai  to  tlie  credit  of  the  operation  of  these  laws  P — ^The 
]»loughs  were  introduced  in  consequence  of  the  Governor  being  able  to  speak  to  them 
directly  as  supreme  chief,  and  to  ad\ise  them  what  to  do,  and  they  are  not  slow  to  take 
advice  by  which  they  are  mutually  benefited.  Under  a  system  which  provides  no  heai 
for  the  natives  they  are  like  a  flock  of  sheep  without  a  shepherd.  They  i-equire  to  feel 
ihat  they  have  the  fostering  of  some  one  to  whom  they  can  look  up  to  as  their  ad\iBer, 

219.  What  do  you  mean  by  this  definition  which  appears  in  one  of  your  offioiaX 
flocuments  :  "  As  I  have  before  said  every  crime  is  included  imder  the  genei*al  term  o:i 
witchcraft  which  constitutes  their  penal  code."  ? — The  secondary  interpretation  of  thj^ 
word  twitakatij  a  wizard,  is  "  evil-doer."  A  notorious  evil-doer  or  criminal  is  frequenU^S 
spoken  of  as  an  umtakati,  ^vithout  necessarily  including  the  charge  of  \iitchci*aft. 

220.  Can  you  say  whether  the    system  known  as  native  laws  and  customs  E^^ 
uniformly  common  to  all  the  native  tribes  of  South  Africa  P — What  I  should 
laws  are  more  uniform  than  customs.    Theft  laws  and  laws  for  the  protection  of  tit 
tril)es  are   practically  the   same.     But  custom  varies  with  tribes  very  much. 

221.  In  yom'  \iew  are  these  laws  generally  just  P — Yes,  I  think  so. 


222.  Is  it  a  common  case  that  a  penalty  is  attached  to  eveiy  crime  ? — ^Perlmps  n 
a  specific  penalty,  but  every  crime  is  liable  to  punishment. 

223.  Is  their  law  in  re8]>ect  to  conspiracy  anything  more  severe  than  ours  ? — ^It  i 
a  dangerous  thing  to  speak  disrespectfidly  of  the  cliief.     Conspiracy  against  his  authority 
is  always  severely  dealt  \^ith,  because  it  involves  disiniption  of  the  tribe  and  civil  war.^ 

224.  Dr.  Borry,']  Can  you  mention  any  faults  that  you  have  found  attending  thi^ 
system  of  general  responsibility  ? — The  only  f aidt  in  it  that  occurs  to  me  is  that  a  man^ 
may  be  treated  unjustly,  but  from  the  nature  of  things  restitution  must  fall  upon  the-^ 
better  class  who  have  the  means  of  making  restitution. 

225.  How  does  it  affect  the  tribes  charged  with  conspiracy ;  are  they  oollectively 


'. 
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responaible  ? — ^I  never  mvself  heard  of  a  case  of  conspiracy.  If  a  man  in  Znluland  Sir  T.  Sh^pttone. 
unaer  the  late  Zulu  rule  nad  been  charged  T^ith  conspiring,  or  auTthing  equal  to  con-  ^^  Tlssi. 
spiracy,  he  would  have  been  put  out  of  the  way  without  any  trouble,  because  of  the 
comjdeteness  of  the  organization  of  the  government.  But  in  Natal,  should  the  mem- 
"hers  of  a  tribe  become  collectively  responsible  for  any  offence,  Gk)vemment  would  put 
pressure  upon  the  tribe  by  requiring  compliance  with  its  demands  "within  a  specified 
time,  or  the  payment  of  a  fine  which  mignt  be  repeated  until  compliance  is  brought 
about. 

226.  In  cases  of  an  emeute  against  the  Government — if,  for  instance  a  portion  of  the 
tribe  rebels,  is  the  whole  tribe  responsible  ? — Such  a  thing  is  not  very  probable,  but  it 
Is  of  course  possible ;  should  it  occur,  the  loyal  portion  woidd  not  be  liable  if  it  separated 
itself  from  me  rebels,  and  showed  in  a  very  practical  way  its  loyalty. 

227.  Was  it  in  consequence  of  that  collective  responsibility  that  Lan^alabalele's 
tribe  was  broken  up  ? — The  real  cause  of  that  difficulty  was  the  refusal  of  the  chief  to 
obey  a  summons,  and  in  endeavouring  to  enforce  the  summons  the  people  defended  their 
chief.  It  was  impossible  for  the  Government  to  pass  over  that  and  to  hope  to  retain  the 
government  of  the  natives  in  their  land. 

228.  Did  the  people  lose  their  land  in  consequence  of  this  ? — ^Tes,  their  right  of  occu- 
pation. 

229.  I  imderstand  you  to  say  that  cattle  thefts  ore  not  common  in  Natal  ? — ^Yes. 

230.  What  is  the  cause  of  that  ? — I  attribute  it  to  the  feeling  on  the  part  of 
the  natives  against  it  they  have  a  sort  of  fear  of  It  as  being  calculated  to  produce 
dangerous  consequences.  There  is  also  the  law  of  collective  responsibility,  which  makes 
it  a  difficult  matter  for  a  man  to  steal  cattle  without  being  f oimd  out ;  and  there  is 
the  punishment,  which  by  statute  law  is  severe. 

231.  I  have  seen  it  stated  that  stock  thefts  are  becoming  more  common  in  Natal, 
is  that  correct  ? — I  have  heard  it  said  that  sheep  stealing  is  on  the  increase. 

232.  Do  you  know  of  any  reason  for  that  ? — Sheep  are  moi'e  easily  stolen  than 
cattle,  and  the  traces  of  the  theft  hidden  without  difficulty ;  so  that  the  temptation  to 
steal  them  is  greater. 

233.  Are  they  stolen  fi-om  the  flocks  of  white  men  ? — ^Tes. 

234.  There  is  a  feeling  here  that  the  system  of  collective  responsibility  answers 
verj'  well  as  between  native  and  native,  that  is  to  say  when  one  native  steals  from 
another,  but  that  it  does  not  act  in  cases  where  they  steal  from  Europeans.  In  the 
latter  case  they  won't  act  as  TK)licemen,  and  it  is  complained  of  often  that  the  system 
does  not  help  us  to  obtain  reliable  evidence  ? — I  do  not  think  that  if  the  system  is  pro- 
perly applied  any  difficulty  would  be  met  \yiih.  so  serious  as  to  iustify  the  condemnation 
of  the  ^stem  as  ineffective.  If  the  spoor  is  traced  to  a  kraal  tJiat  kraal  is  lesponsible. 
When  I  was  a  Qt)Vemment  officer  on  the  frontier  of  this  colony  many  years  ago  1  always 

succeeded  in  obtaining  restitution  by  acting  on  the  law,  if  onl}-  the  sj^oor  lould  be 

sacoessfullytraced. 

235.  How  do  they  find  it  out  in  Natal  ? — f 'ases  of  cattle  theft,  the  discovery  of 
which  have  depended  upon  tracing  the  spoor,  have  not  been  frequent  in  Natal. 

236.  Do  you  know  of  any  remedies  applied  to  sheep  thefts  ? — ^No  general  remedy 
has  as  yet  been  hit  upon ;  in  special  cases  special  plans  have  been  de\dseU  by  magistrates 
or  owners  which  have  occasionally  been  successful. 

237.  Is  a  chief  ever  required  to  call  a  meeting  of  a  people  to  devise  a  new  law  ? — 
I  do  not  know  that  he  is  required  to  do  it,  but  no  new  law  is  acted  upon  without  the 
consent  of  the  people  having  in  some  form  been  secured. 

238.  If  the  people  thought  it  necessary  to  have  altemtions  did  they  require  the 
chief  to  call  them  together  to  make  the  law  P — I  am  not  aware  that  such  a  thing  has 
ever  been  done ;  but  I  have  known  cases  in  which  the  people  have  suggested  and  dis- 
dased  alterations. 

239.  Are  any  places  known  bv  the  names  of  chiefs  or  of  striking  events? — ^I 
don't  remember  any  at  this  moment,  but  there  are  such  places. 

240.  What  is  the  relation  of  headmen  to  coimcillors  ? — They  are  the  same  people. 

241.  Is  there  no  limit  to  their  number? — ^They  are  limited  by  the  sections  of  the 
Papulation.  They  are  as  a  rule  the  heads  of  the  leading  f amfiies,  of  the  separate 
divisions  of  the  tnbe. 

242.  I  believe  the  rights  of  these  headmen  or  councillors  are  mainly  hereditary  P — 
•^^  a  rule  they  are. 

243.  I  think  you  said  the  difficulty  you  recognized  between  law  and  custom  was 
^*^,  that  the  lattter  was  more  likely  to  be  modified  by  use  ? — ^Tes. 

244.  Would  you  put  dowry  amongst  the  laws  or  customs  P — The  principle  of  it 
^ms  to  me  to  be  certainly  founded  upon  law ;  the  manner  of  its  application  is  modified 
"5"  circumstances  and  custom. 

245.  Has  it  altered  in  your  experience  of  tribes  ? — ^Tes. 

246.  Is  the  quantity  of  dowry  rising  or  falling  ? — In  Natal  it  has  been  fixed,  but 
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Sir  T.  Shemtone.     ^^^  tendency  if  not  fixed  would  naturally  be  for  it  to  fluctuate  with  the  Gircumstaaoes. 
'  — —      '  247.  Do  you  think  that  the  similarity  of  tribal  laws  arose  from  the  habits  of  the 

Sept.  7, 1881.      people,  most  of  them  residing  close  together  P — Certainly. 

248.  Have  you  ever  known  a  native  compass  the  death  of  a  chief,  with  the  object 
of  making  himself  chief  ? — I  have  heaid  of  a  native,  being  himself  the  son  of  a  cmef, 
doing  so. 

249.  And  no  other  ? — ^Another  man  would  know  that  he  could  not  succeed. 

200.  The  affection  of  the  people  for  the  chief's  family  would  prevent  an  attempt 
being  made  ? — Yes. 

251 .  You  said  that  you  thought  the  Pass  law  in  Natal  to  be  \Trtually  inoperative ; 
would  it  be  right  to  say  that  that  was  partly  caused  by  your  not  ha\'ing  any  country 
like  Kafirland  near  you  ? — ^I  don't  know  that  it  would  be  very  mach  affected  by  that. 
I  don't  wish  to  be  considered  as  ha\Tng  any  special  knowledge  on  the  subject.  I  only 
speak  from  what  we  have  tried  and  failed  in  in  Natal,  and  from  my  f onner  experience  in 
tnis  country  in  giving  my  opinion  that  a  Pass  law  is  of  little  use. 

252.  In  the  case  of  an  individual  who  considered  himself  injured,  would  you  allow 
an  appeal  from  the  cliief  to  theBritish  Magistrate  ? — Yes. 

253.  Do  you  not  <onsider  that  if  the  natives  frequently  took  advantage  of  their 
right  to  apppeal  it  would  cause  suspicion  on  the  part  of  the  chief  against  the  magistrate  ? 
— The  chief  might  experience  vexation,  but  that  could  not  bo  avoided  where  the  re- 
sponsibility of  the  country  is  on  the  shouldei^s  of  a  civilized  government ;  it  is  a  risk  that 
has  to  be  undertaken.  If  the  natives  find  that  thev  are  fairly  and  justly  treated  by  the 
magistrate,  that  "v\ill  go  a  great  way  towards  reducing  the  risk. 

254.  It  may  cause  inconvenience,  but  you  woidd  not  look  upon  it  as  serious  danger? 
— ^No.  I  may  say  that  nothing  surprised  me  more  than  the  murder  of  Mr.  Hope,  the 
magistrate,  with  IJmhlonhlo.  If  I  nad  been  asked  if  in  ray  opinion  such  a  thing  could 
possibly  occur,  I  should  have  said  no.  The  horror  expressd  bv  the  other  native  tribes 
when  they  heard  of  the  crime  exculpates  them  as  a  people.  And  this  general  expres- 
sion of  opinion  I  think  favours  my  view  that  the  people  would  ultimately  look  to  the 
magistrate  as  a  protector  against  oppression. 

255.  Do  you  consider  that  the  chiefs  are  more  capable  than  their  people  P — ^As  a 
rule  I  have  found  them  so. 

25fi.  The  training  of  these  men  as  a  rule  then,  fits  them  for  the  offices  they  are 
called  upon  to  discharge  ? — I  think  so. 

257.  As  a  rule  do  they  discharge  them  reasonably  well  P — They  must  do  so  or 
they  would  find  it  difficult  to  govern  their  people. 

258.  Do  they  like  to  keep  in  favour  with  their  people  and  win  good  opinions  P — 
They  are  fond  of  talking  and  discussing  matters  with  their  people  andUketo  be  popular. 

259.  Could  you  offer  any  suggestion  upon  the  subject  of  a  criminal  code  P — ^It 
would  be  best  at  first,  I  think,  to  have  a  mere  skeleton  which  could  bo  filled  in  as  experi- 
ence might  point  out.     I  have  a  fear  of  laws  being  too  rigid  at  first. 

260.  In  Nat^l  you  have  a  code  ? — ^Yes. 

261.  The  uniform  practice  in  criminal  cases  there  was  secured  more  by  a  system  of 
having  doubtful  points  refeiTed  to  the  magistrates  was  it  not  P — Yes.  Serious  crimes 
have  always  been  tried  in  Natal  by  the  Colonial  courts,  that  is  by  the  Supreme  Court 
Judges,  "With  a  jury  of  white  people ;  and  minor  crimes  by  the  magistrates  under  the 
general  supervision  of  the  Attorney-General.  That  secured  uniformity  in  criminid 
cases.  It  was  in  civil  cases  between  native  and  native  that  frequent  references  to  the 
Supreme  Chief  had  to  be  made. 

262.  Do  you  consider  that  the  effect  of  the  code  has  been  to  lessen  the  number  of 
references  to  the  central  authority  or  to  yoiu^elf  as  the  supreme  chief  P — The  code  has  I 
think  had  but  little  effect  upon  criminal  cases.  I  only  represented  the  Supreme  Chief  fti 
Secretar}'  for  Native  Atfaii's. 

2()3.  If  we  are  to  decide  on  having  a  skeleton  code  as  you  recommend,  or  any  oojle 
at  all,  how  could  we  attain  imiformity  seeing  that  we  have  Responsible  Goveniment 
where  a  change  takes  place  cveij''  three  or  four  years  P — ^A  code  would  be  law,  an;^ 
therefore  independent  of  changes  incidental  to  Responsible  Government.     It  is  tli^ 
effect  that  such  changes  produce  on  the  general  administration  and  policy  of  the  oouni 
and  the  changes  themselves,  that  arc  calculated  to  bewilder  the  natives,  who  cannot 
either  their  meaning  or  necessity,  and  the  practical  weakening  of  the  Government  whioK^ 
they  bring  about,  that  constitutes  the  difficulty  of  ruling  the  natives  by  party  gov< 
ment,  especially  when  questions  affecting  them  become  party  questions. 

264.  Is  there  a  system  known  among  Kafirs  whereby  the  chief  can  be  represeni 
by  others  P — The  chief  Induna  or  prime  minister  in  every  case  represents  the  chief,  a 
in  almost  every  tribe  there  is  a  man  occupying  the  position  of  prime  minister. 

265.  Woidd  it  be  an  advantage  to  establish  a  native  coimcil  of  such  men,  wh-  -^ 
would  assist  the  Secretary  for  Native  Affairs  P — ^It  would  be  an  advantage  if  meeting^ 
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of  chiefa  and  leading  men  were  held  to  discuss  with  the  Secretary  for  Native  Affairs  any     gj,  j>  SkiptUm, 
change  in  the  law  or  administration  contemplated  by  the  Government.     These  meetings  -^^^ 

might  partake  of  the  nature  of  councils ;  but  the  advantage  would  be  much  greater  if  ^**  <^»  ^^®^* 
Ao  Secretary  for  Native  Affairs,  or  other  officer  representing  the  Government  to 
the  natives,  were  a  permanent  officer.  What  is,  I  think,  most  required  for  their  satis- 
factory government  is  an  officer  recognised  as  their  head,  whose  position  is  permanent, 
Hieir  confidence  in  whom  would  grow,  and  to  whom  they  could  always  look  for  guidance 
and  advice  as  well  as  control. 

266.  Would  it  not  be  possible  to  have  a  permanent  coimcil  I'epresented  by  native 
headmen? — ^I  think  not.  1  mean  one  who  would  represent  Government,  and  who 
would  occupy  the  position  of  Secretary  for  Native  Affairs,  or  represent  that  oftice. 

267.  When  the  chief  is  a  minor,  what  is  the  usual  practice  with  regard  to  getting 
his  work  done  P — It  is  always  done  by  a  regent. 

268.  Is  there  such  a  thing  known  as  putting  a  chief  into  commission  ? — No ;  but 
the  elder  brother  frequently  acts,  and  sometimes  the  mother. 

269.  Sir  J.  D.  Barry  :  In  cases  of  crime  known  to  the  native  law  and  to  our  law, 
would  there  be  any  difficulty  in  framing  a  code  which  shall  state  what  these  crimes  are, 
and  what  the  penalties  are  ? — ^There  would  be  no  difficulty  I  should  think,  and  it  would 
be  a  great  convenience  to  the  magistrate. 

§70.  And  also  to  the  people,  because  they  might  attain  a  knowledge  of  the  law  P 


271.  Is  there  any  master  and  servant  law  in  force  in  Natal,  and  does  it  work 
well? — ^Yes,  as  far  as  I  know,  it  does.     I  believe  it  is  based  upon  Capo  law. 

272.  Would  you  recommend  its  extension  to  territories  beyond  our  border,  not  in 
its  entirety,  but  in  some  modified  form  ? — That  would  depend  on  what  you  do  with  the 
territory.  If  it  is  to  become  occupied  by  both  white  colonists  and  native  populations, 
there  must  be  some  law  of  the  sort  adapted  to  the  circumstances  of  the  country. 

273.  The  idea  of  chieftainship  should  be  kept  up,  but  we  should  appoint  white 
chiefs  to  take  the  plaee  of  black  ones  ? — The  chiefs  would  have  to  be  used  as  a 
means  of  government ;  the  substitution  of  white  chiefs  may  succeed  in  cases  where 
£ragmQnt8  or  separated  members  of  tribes  are  the  population  affected  ;  but  with  complete 
tribes  I  do  not  think  it  would. 

274.  Is  there  not  a  danger  in  haviug  a  supreme  chief  to  take  the  place  of  a  black 
one.  Anything  said  against  the  chief  is  looked  upon  as  a  serious  offence,  and  in  order 
to  keep  up  that  system  you  must  look  upon  any  disobedience  to  authority  as  an  offence, 
as  you  did  in  the  case  of  Langalabalele.  If  you  liiul  not  looked  upon  disobedience  to 
the  Supreme  Chief  as  an  offence,  you  might  have  passed  over  the  act  of  Langalabalele  ?-- 
Aa  to  tolerating  disobedience,  take  tho  case  of  a  civilized  country,  and  suppose  the  order 
of  its  Supreme  Court  were  resisted  when  attempted  to  be  enforced  by  tho  usual  officer;  if 
fesiatanoe  were  persevered  in,  force  must  be  used  to  \indicate  the  law.  In  the  case  of 
Laugalabelele  force  was  used  to  secure  obedience  to  the  law. 

275.  Then  the  magistrate  would  demand  implicit  obedience  ? — There  is  no  instance 
in  which  the  magistrate  in  Natal  has  taken  the  place  of  the  chief ;  it  is  not  and  eaimot 
be  done ;  the  position  and  influence  of  the  chief  ai'e  used  as  a  means  of  govenmient. 

276.  Among  the  questions  on  criminal  law,  I  would  ask  if  the  native  law  in  Natal 
prohibited  natives  from  canying  weapons,  and  was  there  any  necessity  for  it  ? — I  don't 
knew  if  there  was  any  necessity  for  it.  It  is  the  duty,  I  apprehend,  of  eveiy  govern- 
ment to  discoiirage  as  far  as  possible  any  practice  calculated  to  facilitate  broacnes  of  the 
peace.  Personal  defence  had  ceased  to  be  an  excuse  for  going  about  armed.  The  sale 
of  guna  is  limited  to  white  people  under  regulations,  but  to  natives  it  is  illegal.  The 
oonaequenoe  is  that  there  are  fewer  guns  among  the  Natal  natives  than  among  any 
tribes  1  know  in  South  Africa. 

277.  Would  you  import  such  a  rule  into  the  native  dependencies  here  ? — ^Events 

which  have  recently  occurred  in  Basutoland  must  be  taken  into  account  in  considering 

this  question.    It  would  be  more  judicious  to  say  to  the  natives  you  may  have  your 

guns  but  we  must  know  where  they  are,  and  you  must  register  and  pay  an  annual  tax 

fi>r  them.     If  there  is  no  game  to  shoot  and  the  native  finds  he  has  no  use  for  it,  he 

may  say,  as  a  Zulu  once  said  to  me  in  discussing  the  subject,  ^'  I  should  have  to  keep  the 

eow  Mid  vou  would  milk  her ;  I  would  rather  be  without  her  !'*    You  cannot  prevent  the 

selling  of  arms  although  you  prohibit  it,  and  if  a  man  possesses  arms  against  the  pro- 

viidon  of  the  law  it  has  a  bad  moral  effect  upon  him. 

278.  The  Natal  code  recomizes  hearsay  e^idence  ? — Yes,  that  is,  I  suppose,  when 
it^  is  the  beet  or  only  evidence  that  can  be  got. 

279.  Under  that  code  can  you  insist  upon  hearsay  evidence  in  the  case  of  murder  ? 
—In  reply  I  may  refer  you  to  the  code  of  native  laws  reduced  to  writing  in  terms  of 
Section  10  of  Native  Administration  Law,  No.  26  of  1875.     (Vide  Appendix,) 

280.  There  is  no  law  which  says  that  the  accused  person  can  be  examined  P — Tha^ 
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Sir  T,  8hfp$tcne.     is  probably  beoaiise  all  serious  crimes  are  tried  by  the  oi-dinary  Colonial  oouits. 
8e  t^Tlssi        believe  that  the  accused  could  and  frequently  would  explain  things  if  allowed  to  do 

and  e3camined  on  his  statements.     The  principle  is  recognized  in  Continental  courts,  €a\n 
I  would  recommend  its  adoption  here,  should  a  native  criminal  code  be  decided  upon. 

281.  In  a  native  trial  are  the  witnesses  requii-ed  to  swear  an  oath  or  cautioned   \o 
speak  the  truth  on  the  name  of  the  chief  or  c^.hief  swife  ? — I  think  in  all  cases  of  r-^—'- —     ' 
procedure  when  a  native  witness  is  not  sworn  as  anybody  else  is  sworn,  a  special 
tion  a&  pro\ided  by  statute  law  is  substituted. 

282.  Is  there  any  special  virtue  in  the  adjuration  on  some  chief's  name  ? — I  tl 
not. 

283.  Would  you  recommend  for  adojition  any  other  than  the  provisions  of  Sect^ 
12  of  Act  12,  1861  ?™I  think  the  provision  of  Section  12,  Act  4  of   1861,  just 
appears  to  answer  all  the  requirements  nec^essary  to  secure  tiTithful  testimony. 
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Sir  J.  D.  Barry. 

J.  Ayi.ii'f,  Esq.  I  W.  E.  Stanford,  Esq. 

Dr.  W.  BissETT  Berry. 

Examination  of  Sir  Thoophihts  Shepntoney  K.C.M.G.,  continued. 

284.  Sir  J,  D.  7?^/rr//.]     Do  you  think  it  advisable  to  pass  a  law,  punishing 
rite  of  circumcision  ? — I  don't  know  in  what  estimation  the  rite  is  still  held  by 
people  who  practise  it.     In  Natal  it    is  not  practised.     Chaka  put  down  the  cust^^sm 
during  his    reign  over    the  Zulus.     I  should  have  no  hesitation  in  putting  it  do" 
imless  there  are  reasons,  I  don't  know  of,  which  make  it  dear  to  the  people. 

285.  Dr.  Berry, 1     You  would  be  guided  by  the  general  opinion  of  the  people  ui 
that  question  ? — Yes;  if  I  remember  rightly,  youths,  during  the  seclusion  which  una 
going  this  rite  requires,  consider  themselves  entitled  to  a  good  deal  of  licence ; 
checking  this,  probably  one  of  the  chief  charms  of  the  rite  might  be  lessened,  and 
practice  discouraged.     It  is  best  that  such  a  thing  shoidd  die  out. 

286.  Mr.  J.  Ai/f{ff\']     Have  you  ascertained  why  Chaka  issued  an  order  to  hav^s^  it 
put  down  ? — He  had  a  contempt  for  it.     He  would  not  }ye  circumcised  himself,  and  u«-*id 
he  did  not  see  why  men  should  be  treated  like  cattle.     He  made  his  command  popii-H» 
by  declaring  his  intention  to  conquer,  with  his  uncircumcised  regiments,  all  the  mlfa' 
among  whom  that  rite  was  used ;  and  ho  did  so  whenever  he  came  in  contact  w       ' 

them. 

287.  Did  ho  put  down  the  rite  in  all  those  tribes  he  commanded  P — He 
administered  the  government  of  any  tribe  he  conquered,  his  practice  was  to  destroy 
tribe  and  incorporate  the  people ;  he  differed  in  that  respect  from  his  first  chief 
patron,  Diiigiswayo. 

288.  Would  you  apply  the  same  remarks  to  the  custom  on  "intonjane?"- 
don' t  know  that  tlierc  is  any  real  political  objection  to  that  ceremony,  which  w  observ^^^ 
when  young  girls  attain  the  age  of  puberty.     The  theory  is  that  it  is  the  budding  o^^  • 
flower^  as  they  describe  it,  and  the  custom  is  to  mark  the  event.     The  immoral  adjun^::^ 
of  the  ceremony  are  what  requires  restraint. 

289.  Sir  J.  1).  Barry. 1     How  would  you  put  it  down  ? — I  don't  think  it  m 
to  put  it  down ;   every  custom,  although  of  itself  imobjectionable,  may  be  accompanii 

by  immorality. 

290.  If  the  customs  of  circumcision  and  "  intonjane  "  are  accompanied  by  oei 
immorality,  as  mentionable  by  Holden,  would  you  put  them  down  by  prohibiting  t 
altogether  ? — I  should  still  be  opposed  to  legislate  for  the  mere  purpose  of  ma] 
people  moral.     I  would  pimish  for  a  wrong  all  which  caused  mischief  or  injury.        -^^..^ 
objection  to  circumcision  and  its  concomitants  are  founded  on  knowledge  of  them  fortr^^ 
yeai*s  ago ;   at  that  time  political  as  well  as  social  troubles  were  frequently  caufled  \^^ 
them ;  but  even  should  these  evils  still  accompany  the  rite,  I  should  be  inclined 
attack  the  evils  rather  than  the  rite  itself.^ 

291.  Eespecting  the  "  intonjane,*'  if  you  stop  the  feast  you  strike  at  the  restd 
it  ? — It  is  one  of  those  things  which  may  perhaps  be  best  cured  by  being  left  alone ;  ^ 
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10  quite  posaible  that  in  attempting  to  eradicate  one  evil,  another  and  a  greater  may  be    ^  ^'^ 
encouraged.  Stpt.  6 

292.  Dr.  Berrjfy]  How  would  you  limit  the  lioenoe  praotised  by  the  vouth  during 
the  rite  of  ciroumoisiou  ? — By  makiug  them  specially  responfiible  and  punisnable  for  any 
injury  to  others  which  the  practices,  trouble,  or  public  indecency  connected  with  the 
andorgoing  of  tlie  rite,  specially  caused ;  by  confining  them  to  their  kraal  until  the 
ceremonieB  connected  with  their  rite  are  over. 

293.  It  is  a  law  among  themselves  that  when  young  men  are  engaged  in  that  rite 
they  are  to  be  secluded  ?— It  is  a  custom  which  has  the  force  of  law. 

294.  Mr.  Sian/ord.']  At  the  same  time  they  are  allowed  to  appear  at  the  different 
kraals  to  take  part  in  the  dances  P — Tes.  I  am  speaking  of  the  territory  north  of  the 
oolony.  If  there  are  no  organized  tribes  in  the  colony,  whose  prejudices  are  entitled 
to  respect,  I  see  no  reason  whv  the  inconvenience  of  the  practice  should  be  permitted. 

295.  Sir  J.  D.  Barry, ^  W  ould  you  pimish  the  man  found  to  be  circumcised,  or  the 
men  present  at  the  rite  P— I  would  not  interfere  so  long  as  what  they  did  affected  their 
own  persons  only,  butlwouldpunishthemif  they  caused  injury  or  inconvenience  to  others. 

296.  Mr.  c7.  Ayliff.'\  Did  I  understand  you  to  say  that  tlie  rite  of  circumcision 
was  not  an  ancient  custom  among  the  Fingoes  P — ^I  believe  that  among  some  of  the  Fingo 
iribeB  it  is  not  an  ancient  custom.  There  are  some  who  say  they  never  practise  the  rite, 
and  there  are  a  few  in  the  southern  part  of  Natal  who  still  practise  it. 

297.  Can  you  say  whether  the  rite  was  practised  among  the  Fingoes  in  1835  P — 
Yes ;  I  think  it  was.  I  believe  they  were  led  to  retain  or  adopt  it,  owing  to  their  con- 
nection with  the  frontier  tribes.  If  they  had  gravitated  towaids  the  Zulus  they  would 
have  abandoned  it  or  not  adopted  it. 

[Mr.  Stanford  stated,  for  the  information  of  the  Commission,  that  the  Pondo  Chief 
XTmquikela  is  not  circumcised.] 

298.  Sir  J:  2>.  Ban^J]  How  did  Chaka  put  it  down  ? — He  would  not  have  the 
rite  performed  on  him,  and  he  prohibited  it  being  practised  by  his  people. 

299.  If  the  Government  were  to  act  similarly,  would  it  create  similar  results  P — I 
don't  think  that  the  Government  is  as  strong  as  Chaka  was  with  his  people.  His  power 
over  them  was  unlimited. 

300.  Would  you  treat  adultery  as  an  offence  ? — As  I  remember  the  law  on  the 
frontier,  forty  years  ago,  the  husband  could  compound  for  adultery,  but  if  the  chief  heard 
of  it  be  could  inflict  a  fine,  so  that  in  those  da\'s  it  was  an  offence. 

301.  Would  you  make  it  an  offence  ? — I  think  it  would  bo  best  left  to  be  dealt 
with  as  a  civil  injury. 

302.  Would  you  make  the  seduction  of  virgins  an  offence  P — That  has  been  made 
an  ofience  in  Natied. 

303.  In  respect  to  any  particular  ago  P — No ;  age  determines  whether  the  offence 
Domes  under  the  criminal  law  of  the  colony  or  not. 

304    Dr.  Berry. 1    Does  the  father  of  the  girl  claim  damages  from  the  seducer  P — 


805. 1  find  the  following  on  "abortion  "  in  Maclean's  compendium,  page  60 :  "  The 
DTOOUiing  of  abortion,  although  almost  imiversallv  practised  by  aU  classes  of  families  in 
Kafir  society,  is,  nevertheless,  a  crime  of  considerable  magnitude  in  the  eye  of  the 
law ;  and  when  brought  to  the  notice  of  the  chief,  a  fine  of  four  or  five  head  of  cattle 
is  inflicted.  The  aooompliees  are  equally  guilty  with  the  female  herself.''  Can  you 
express  an  opinion  on  that  P — I  don't  know  how,  for  the  law  of  these  tribes  may  have 
l^een  modified  since  I  had  to  do  with  them  40  years  ago.  I  speak  with  better 
knowledge  of  the  people  farther  north. 

306.  So  that  abortion  may  be  a  crime  here  P— -Yes. 

307.  Sir  J.  D.  Barry. "]  Does  native  custom  recognize  civil  rights  as  distinct  from 
oximinal? — Practically  the  distinction  is  recognized,. because  there  is  a  class  of  offences 
wlidi  work  injury  to  the  chief  and  the  community,  and  which  are  recognized  as  work- 
Uig  such  imury,  and  pimished ;  but  there  is  no  technical  distinction  drawn. 

308.  if  a  man  is  injured  by  an  act  of  negligence  on  the  part  of  another,  would  ho 
30  able  to  get  redress? — Yes,  by  complainmg  to  the  chief  or  headman  who  had 
uriadiction  over  the  man  who  injured  him. 

309.  Would  that  be  the  same  headman  who  would  deal  with  the  criminal  offence  P 


310.  The  form  obsei-ved  would  be  the  same,  and  would  he  give  the  decision  in  the 
*nae  manner  P — Yes. 

311.  How  w:uld  that  decision  be  carried  outP — ^It  would  be  Carried  out  by  men, 
^Jiswering  to  our  sheriffs'  officers,  appointed  for  the  occasion  by  the  chief. 

312.  In  that  case  would  the  fine  go  to  the  persons  wronged  P — ^It  would  be 
according  to  the  decision  of  the  chief.    Among  some  tribes  if  an  eve  be  knocked  out,  or 
a  bone  broken,  a  fine  is  paid  to  the  chief,  the  theory  being  that  the  chief  is  entitled  to 
^compensation. 
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Sir  T,  Shepatone.  gjg    jg  fjr^^j^  ^  native  law  which  reoognizes  a  wrong  done  to  a  man's  reputation  ? 

Sept.  8, 1881.       — ^Yes,  and  the  chief  decides  what  reparation  is  to  be  made  usually  in  cattle. 

314.  Is  there  any  objection  to  forming  laws  applying  our  definition  of  wrongs  to 
the  Kaffirs  ? — I  sliould  think  not,  as  a  general  proposition. 

315. — Do  they  recognize  an  obligation  arising  from  a  contract. — Yes. 
310.  Will  there  be  any  difficulty  in   getting  them   to  suit  themselves  to  the 
circumstances  of  a  code  which  would  lay  down  the  law  of  contract  vt*ry  much  acoording 
to  our  notion  of  contract  ? — I  think  thei'e  would  be  no  difficulty  about  it. 

317.  This  law  of  contract  includes  suretyship.  Is  there  any  difference 
between  their  ideas  and  ours  on  this  point  ? — Suretyship  is  not  much  prac- 
tised among  them,  except  so  far  as  it  may  be  represented  by  the  principle  of 
collective  responsibility.  Contact  with  civilization,  however,  verj*^  soon  develops  the 
idea 

318.  Does  native  custom  recognize  personal  as  distinct  from  real  rights  ?  Have 
they  a  real  right  to  land  ? — No  indi\ddual  real  rights  ;  the  nearest  approach  to  it  is  the 
right  to  occupy  land. 

319.  Do  they  recognize  any  sei*vitude  over  land  at  all  ? — No. 

320.  Do  they  recognize  a  right  of  way  or  right  to  water  ? — ^These  are  looked  upon 
as  universal  propeity.  So  long  as  a  man  does  no  damage,  a  man  can  drink  or  walk 
where  he  pleases. 

321.  Have  they  any  law  or  custom  dealing  ^vith  a  case  of  insolvency  f — There  in 
no  such  thing.     Insolvency  is  a  device  of  civilization  they  have  not  yet  got. 

322.  If  a  man  agrees  to  give  something  for  a  cow,  and  does  not  pay,  what  then  P 
— It  becomes  a  debt  imtil  paid,  and  descends  to  the  heir  of  the  debtor. 

323.  If  a  man  can  pay  and  won't,  what  then  Y — Complaint  is  made  to  the  ohief. 

324.  Suppose  a  man  becomes  indebted  at  a  time  when  it  is  kno^n  that  he  can't 
pay,  how  is  it  dealt  with  ? — The  debt  remains,  and  the  creditor  must  look  to  the  futuie 
for  his  remedy. 

325.  Do  you  think  that  there  will  be  any  real  practical  difficulty  in  forming  a  code 
to  deal  Avith  ci^dl  right  and  based  on  our  law  ? — I  think  not. 

326.  If  an  attempt  is  made  to  frame  such  a  code,  what  would  you  sugfi^  as  being 
necessary  to  guard  against  ? — It  would  bo  well,  I  think,  to  guard  against  ngidity.  The 
more  simple  laws  are  made  the  better. 

327.  Would  you  recommend  the  introduction  of  any  sort  of  master  and  servant 
law  among  them  ? — I  don't  know  the  condition  of  the  people  in  the  territories  to 
which  the  question  applies,  and  can,  therefore,  offer  no  opinion  on  the  subject. 

328.  Would  not  the  effect  of  the  intmduction  of  a  law  of  that  kind  have  a 
tendency  towards  breaking  down  the  power  of  the  chief? — It  might  ci*eate  that 
tendency,  and  the  further  tendency  to  break  up  the  tribe. 

329.  Would  not  the  tendency  you  speak  of  be  a  proper  one  to  cause  ? — ^Perhape 
so,  when  we  have  something  to  substitute  for  that  which  we  destroy. 

330.  Have  you  read  the  summary  of  our  native  laws  and  •customs  which  deals  with 
the  law  of  master  and  servant  ? — No. 

331.  Is  the  law  of  master  and  servant  which  you  have  in  Natal  taken  from  our 
Cape  statute  law  P — I  think  so. 

332.  Is  a  law  of  that  kind  applicable  to  the  native  population  throughout  Natal? 
— ^Its  principles  are  applied  by  the  administrator  of  native  law  in  cases  of  contract 
between  native  and  native. 

333.  What  would  you  consider  to  be  the  best  penalty  for  disobedience  on  the  part 
of  a  servant  to  a  master  ?  Would  you  fine  and  imprison  liim,  or  would  you  enforce 
corporal  punishment  ? — Fine  or  imprisonment  woiUd  be  the  most  suitable  punishment 
for  such  an  ofifence. 

334.  Would  you  give  the  magistrate  the  right  to  flog  ? — I  think  that  in  cases  of 
theft  the  magistrate  should  have  that  power. 

333.  Do  the  natives  attach  any  feeling  of  disgi'ace  to  it  ? — Yes. 
330.  Would  you  recognize  apprenticeship  of  the  natives  ? — It  would  be  a  good 
thing,  if  properly  guarded. 

337.  Ai*e  women  looked  upon  as  having  any  civil  rights  ? — There  are  a  few  special 
rights  enjoyed  by  a  few  ;  wives,  widows,  and  the  daughters  of  cliiefs,  for  instance. 

338.  Would  you  interfere  with  that  custom  by  giving  a  woman  rights  P — I  should 
be  inclined  to  wait  until  such  interference  is  called  for  by  the  improved  condition  of  the 
women.  A  wife  who  by  her  industry  produces  com  enough  to  maintain  her  family, 
and  with  Kurplus  to  barter  a  cow,  that  cow  with  its  increase  is  looked  upon  aa  mst 
property  separate  fi'om  the  estate  of  her  husband. 

339.  lou  would  recognize  the  right  of  a  woman  to  properiy  acquired  in  that  way 
by  her  own  industry,  whetner  she  be  mairied  or  not  P — I  think  so ;   such  a  reeogmtioQ 
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would  lead  to  raise  the  women,  and  that  is  what  is  wanted  in  a  country  like  South     ®"'  ^'  ^^P*^^^- 

AJrica.  ;  Sept.  8,  U81. 

310.  Suppose  she  acquires  some  property  by  gift  and  contract  legally  ? — I  would 
allow  her  to  retain  it. 

341.  Would  it  not  bo  well  to  <>'ivo  the  women  the  power  to  enforce  their  rights, 
leaving  them  the  option  of  exennsiiig  them  or  not  ?— Yes ;  but  that  is  a  difficult 
question,  even  in  our  own  advanced  condition. 

342.  Would  you  not  establish  their  rights  on  the  basis  of  those  recognized  by  us  ? 
—That  would  be  desirable. 

343.  Do  Kaffir  women  like  a  custom  which  ignores  them  P — They  are  boni  into 
that  condition,  and  it  seldom  occui's  to  them  that  they  are  ignored. 

344.  What  is  the  affe  of  maturity  among  native  tribes  ? — There  is  no  fixed  ago  ; 
they  are  guided  by  the  development  of  the  individual. 

345.  What  takes  place  when  they  have  arrived  at  maturity? — There  is  this 
ceremony  of  circumcision  here.  I  sliould  think  the  age  at  which  boys  and  girls  arrive 
at  maturitv  would  be  from  14  to  17. 

346.  \Vould  there  be  any  difficulty  in  applying  our  law  with  i*espect  to  age  ? — 
They  don't  themselves  know  their  age.  You  must,  I  think,  accept  their  own  standard 
of  personal  development. 

'J47.  Is  it  possible  to  have  a  registration  of  births  P — Yes,  vnih  a  settled  govern- 
ment. 

348.  Would  our  mode  of  government  effect  a  convenient  form  of  registration 
ivhieh  woiJd  be  accepted  by  the  natives  P — I  cannot  venture  to  offer  an  opinion  on  that 
point,  so  much  depends  on  circumstances. 

349.  Mr.  Stanford,']  Does  the  chief  fear  the  public  opinion  of  the  tribe  ? — The 
only  force  he  can  use  is  the  people. 

350.  If  the  voie^  of  the  people  is  against  anything  on  which  the  chief  is 
determined,  must  ho  give  it  up  P — Yes. 

351.  Do  you  think  that  the  chief  should  liave  the  riglit  of  trying  civil  cases  whore 
the  people  can  have  the  right  to  appeal  ? — Yes. 

352.  Were  enrolled  agents  allowed  in  the  native  coiuis  of  Natal  ? — Never,  unless 
under  the  new  law  of  1875. 

353.  Do  you  consider  the  admission  of  agents  into  the  court  where  natives  are 
dealt  with  is  desirable  P — Not  only  imadvisable,  but  it  would  be  an  unmitigated  evil. 

354.  Are  not  the  women  wnsidei^ed  bcneoth  the  men  P — Of  course  they  are,  but 
they  have  a  good  deal  of  their  own  way,  as  do  most  women,  notwithstanding. 

355.  In  respect  to  a  woman  herself  being  considered  as  property,  do  you  consider 
khiit,  on  a<K30unt  of  cattle  being  given  and  received  at  her  marriage,  she  is  virtually 
jadentmred  at  the  kraal,  so  far  as  she  is  bound  by  the  usages  of  Kaffir  society  P — Yes, 
[>eThap8  80,  but  her  husband  can't  sell  her  again,  as  he  could  a  chattel. 

•^6.  Mr.  J.  AyJiJf.']  With  reference  to  this  Natal  law,  can  you  tell  us  which  are 

bte  cases  which  come  in  the  courts  established  under  the  law  of  1875,  as  distinct  from 

tKose  which  come  imder  the  ordinary  law  of  the  colony  ? — I  cannot  tell  yoii  any  more 

tlian  the  law  itself  describes.     As  I  imderstand  it,  cases  between  native  and  native  are 

originally  adjudicated  in  the  courts  of  the  administrators  of  native  law,  and  may  go  in 

appeal  to  the  High  and  Supreme  native   courts,    while  crimes  are  tried  before  the 

ordinary  colonial  courts. 

357.  I  suppose  some  of  the  natives  in  Natal  are  sufficiently  educated  to  be  able  to 
read  and  write  P — Yes. 

368.  Suppose  a  native  in  Natal  gave  a  promissorj^  note.  In  case  the  man  in 
whose  favour  it  is  made  ^^is  no  pajrnient,  can  the  court  under  1875  law  have 
jurisdiction  in  all  cases  between  two  natives  on  that  note  P— Yes  ;  the  law  makes  special 
provision  for  such  cases. 

359.  Considering  the  state  of  the  natives,  the  case  I  have  mentioned  is  a  probable 
one  ? — It  frequently  occurs. 

360.  You  think  the  case  would  be  dealt  with  bv  native  law  P — It  would  be  dealt 
with  under  the  exception  made  for  such  cases  in  the  statute. 

361.  If  such  a  case  went  into  the  native  courts,  would  the  magistrate  bo  governed 
by  different  principles  to  the  ordinary  principles  which  govern  him  in  doing  his  duty  in 
the  court  P — The  principle  of  native  law  would  not  be  in  conflict  with  such  a  case, 
because  it  would  be  a  debt  on  a  contract,  and  that  is  kno^vn  to  native  law.  It  would  bo 
only  the  form  in  which  the  debt  is  acknowledged  or  proved  that  would  be  imknown  to 
native  practice  ;  but  it  woidd  involve  no  conflict  of  principle. 

362.  The  native  law  has  certain  rules  to  giude  it ;  so  that  they  can  obtain  no  sort 
of  sanction  in  your  Natal  Colonial  Toiuis.  They  seem  to  be  on  a  system  of  law  quite 
inapplicable  to  Colonial  Com^s  P — It  is  the  difficultv,  nay  impossibility,  that  a  system 
of  simple  inartificial  law  suited  to  the  c<)ndition   of   savages,   can   be  administered  by 
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7.  Shepstone.     qq^j^^^q  created  by  and  suited  to  a  high  civilization  and  bound  by  strict  technical  ruleSy 
Sept  H,  1881 .       that  has  led  to  the  establishment  of  native  courts  to  try  oases  between  native  and  native. 

363.  Would  not  that  cause  some  practical  inconvenience,  for  I  could  understand  a 
man  being  educated  up  to  being  a  very  good  native  magistrate,  but  having  very  little 
knowledge  of  the  law  of  the  land  P — ^It  is,  in  my  experience,  the  education  andqualifica> 
tions  necessary  to  make  a  good  native  magistrate  that  it  is  most  diff cult  to  meet  with ; 
the  law  of  the  land,  that  is  the  Colonial  law,  is  always  within  reach. 

364.  Do  you  not  in  selecting  ma^isti*ates  aim  at  obtaining  men  whose  experience 
would  assist  them  in  dealing  with  native  cases  ? — I  am  afraid  not  in  all  cases  sumoiently. 
Upon  such  selection  depends  the  success  of  all  native  administration.  The  magistrate 
exercises  great  influence  for  good  or  evil,  just  as  he  is  impatient,  unsympathetio,  and 
careless,  or  the  contrary.  liLost  of  the  difficulties  which  have  arisen  between  Govern- 
ment and  natives  have  been  caused,  I  believe,  by  lack  of  knowledge  on  the  part  of  the 
natives  of  the  objects  and  intentions  of  the  Government ;  they  are  always  anxiouB  to 
become  aware  of  these,  and  if  they  are  not  explained  properly  and  patiently  to  them 
difficulties  will  arise,  because  confidence  will  be  destroyed  by  suspicion. 

365.  In  a  case  of  dispute  decided  by  the  native  law,  is  there  any  limit  to  the  juris- 
diction possessed  by  magistrates  in  respect  to  value  P — In  the  magistrates  or  admiiustm- 
tors'  coui't  there  is  a  limit,  but  there  is  none  in  the  High  Court. 

366.  In  the  case  of  those  chiefs  now  living,  at  the  heads  of  diff erent  tribes  in  Natal, 
do  they  possess  ancient  prerogatives  which  they  enjoy  from  time  immemorial  P — Th^ 
prerogatives  as  chiefs  have  been  transferred  to  the  head  of  the  GbvemmenL 
The  dance  of  first  fruits  is  looked  upon  as  a  mark  of  royalty,  but  no  chief  in  Natal 
is  allowed  to  hold  that  dance  imless  he  has  first  received  the  permission  of  the  Supreme 
Chief  to  do  so,  and  then  he  only  acts  as  a  delegate. 

367.  Chaka,  you  say,  proscribed  the  practice  of  circumcision.  Suppose  one  of  your 
native  chiefs  living  in  Natal  were  to  attempt  to  revive  the  practice,  what  then  ? — ^The 
Government  would  probably  interfere  if  the  people  felt  inclined  to  obey  the  chief,  bat 
that  would  not  be  likely. 

368.  Have  there  been  any  cases  at  all  where  a  chief  living  in  Natal  has  attempted 
to  ma^e  new  laws  P — Do  you  mean  attempted  to  do  so  in  defiance  of  Government  f 

369.  Without  reference  to  Government  ? — No. 

370.  Has  any  case  occurred  where  the  Supreme  Chief  has  made  any  change  or 
alteration  in  Kaffir  customs  ? — There  have  been  many  instances  in  which  he  has 
exercised  his  power  as  supremo  chief  in  that  direction. 

371.  Has  the  Governor  exercised  the  right  of  Supreme  Chief  fully  P — I  should  not 
say  fully.  Communities  are  like  individuals,  there  are  times  when  they  seem  to  see,  as 
an  individual  does,  a  need  for  change,  or  when  they  are  less  disinclined  to  change  them 
than  they  are  at  other  times  ;  why  this  is  so  it  is  difficult  to  say.  The  value  of  the 
position  of  Supreme  Chief  consisted  a  good  deal  in  his  being  able  to  discern  the  oppor- 
tunities afforded  by  these  humours  and  take  advantage  of  them. 

372.  Can  you  say  whether  the  policy  of  the  Natal  Government  is  ultimately  to 
stamp  out  polygamy  or  ukulobola  P — That  has  been  the  steady  aim  of  the  Natal 
Government  ever  since  its  establishment. 

373.  Suppose  a  native  made  a  claim  in  one  of  your  magistrates'  courts  under  the 
native  law  of  inheritance.  Is  it  assumed  that  the  code  would  furnish  the  inf ormatiiBi 
necessary  to  tell  the  magistrate  what  the  native  law  of  inheritance  is  P — The  native  law 
of  inheritance  is  a  very  perfect  one,  and  should  be  sufliciently  described  in  the  code  to  be 
a  guide  to  magistrates,  but  I  do  not  know  if  it  is,  or  not.   I  mean  the  code  under  law  1875. 

374.  As  a  matter  of  fact  is  not  the  code  too  bare  ? — In  my  opinion  it  is ;  I  think 
that  for  a  code  to  be  useful  it  should  be  explanatory. 

375.  Do  you  think  this  was  caused  by  a  difficulty  in  framing  any  hard  and  fast 
code  of  native  laws,  or  is  there  no  difficulty  about  this  P — I  don't  think  there  is  any 
difficulty  in  describing  the  laws  which  have  been  in  force  in  Natal  for  years  past. 

370.  I  imdcrstand  you  to  say  that  there  would  be  no  difficulty  in  framing  a  code 
of  native  laws  in  Natal,  as  they  have  been  in  force  for  50  years  ? — I  don't  go  so  far  as 
that,  I  mean  since  Natal  has  been  administered  by  the  British  Government. 

377.  Supi)ose  the  native  law,  as  administered  in  the  native  courts,  were  framed  in 
skeleton  as  you  suggested,  would  there  be  persons  available  in  the  colony  of  Natal  to 
state  what  the  native  law  really  was,  so  as  to  enable  the  magistrate  to  fill  in  as  he  found 
the  requirements  of  the  case  before  him  needed  P — The  natives  themselves  would  be  free 
to  stale  it,  and  by  questioning  them  the  magistrate  could  arrive  at  the  law  on  any 
particular  palt.  When  I  suggested  a  skeleton  code,  I  had  in  my  mind  the  case  of  a 
country  whose  laws  were  either  not  yet  fully  ascertained,  or  stiU  undecided  upon,  when 
the  administration  of  the  Government  of  it  had  to  be  imdertaken. 

378.  Woidd  not  a  danger  of  this  sort  be  created,  namely  that  a  number  of 
partisans  would  come  forward  and  offer  their  o'v^-n  views  as  to  what  the  law  was  ? — 
Yes,  that  would  certainly  be  the  danger. 
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379.  Have  ^u  notioed  in  Maclean's  book  on  native  laws  and  onatomay  that  it    ®"  r.  Sk^pttmtt. 
may  be  &irly  said  that  in  giving  testimony  before  courts,  that  very  few  natives  are  to       sept.  8, 188I. 
be  believed.    Do  vou  conoor  with  that  ? — I  have  not  found  it  so. 

380.  I  find  the  following  in  "  Elafir  Laws  and  Customs/'  page  56  :  ''  The  proof  of 
innocence  rests  in  a  much  greater  degree  with  the  accused  than  is  the  case  with  us, 
evidence  of  ^;uilt  being  far  more  difficult  to  procure ;  for  the  idea  of  a  £afir  informing 
or  giving  evidence  against  his  neighbour,  or  one  of  his  own  kraal,  is  out  of  the  question 
— ^unless  it  becomes  necessary  for  him  to  do  so,  in  order  to  clear  himself,  a  friend,  or 
the  '  mnpakati,'  whose  retainer  he  may  be ;  neither  is  there  any  law  to  force  him  to 
do  80."  Do  you  concur  in  that  P — My  experience  does  not  permit  me  to  concur  in  such 
a  desoription. 

381.  Do  you  say  that  the  tendency  of  legislation  in  Natal  for  the  last  30  or  40 
years  has  been  in  the  direc^on  of  assimilating  the  law  of  the  native  with  the  Natal 
Colonial  law  ? — ^That  has  been  the  object  as  far  as  could  be  safely  done.  Especially  in 
that  dsfls  of  cases  in  which  frequent  contact  between  the  European  and  coloured  races 
renders  assimilation  more  or  less  necessary  as  well  as  desirable.  But  there  is  always 
danger  in  going  too  fast  in  that  direction. 

382.  Do  you  consider  that  if  your  Natal  natives  attain  any  reasonable  degree  of 
civiliEation,  there  should  be  a  proportionate  abandonment  of  their  native  laws  ? — That 
has  been  i»x)vided  for  by  a  law  enabling  individuals  among  them,  when  fit  for  the 
privil^^,  to  become  released  from  the  operation  of  native  law ;  and  this  places  them 
on  a  fcotii^  of  equality  with  Europeans,  except  in  the  ri^t  to  exercise  the  franchise. 

383.  Is  this  advantage  availed  of  by  the  natives  ? — ^To  but  a  small  extent, when  the 
laige  native  population  in  Natal  is  taken  into  account. 

384.  Do  Christian  converts  avaQ  themselves  of  this  emancipation  P — My  impression 
is,  that  most  of  those  who  have  availed  themselves  of  it  are  Christian  converts,  or  have 
been  brought  up  on  mission  stations. 

385.  Is  the  process  a  simple  one  P — It  is  a  very  difficult  one ;  as  may  be  seen  by 
reference  to  the  conditions  which  the  law  lays  down. 

386.  Do  you  think  it  would  be  a  good  policy  to  encourage  a  desire  for  emancipa- 
tion P — It  would  be  good  if  the  desire  grew  only  in  those  who  were  fit  for  such 
emancipation ;  but  to  relieve  a  man  from  a  system  of  general  control  under  whicli  he 
was  bom  and  grew  up,  and  which  was  necessary  to  protect  himself  against  himself,  and 
to  place  him  in  a  position  for  which  he  is  as  yet  unfitted,  and  in  which  he  cannot  stand 
upright  is,  in  my  opinion,  an  injury  to  the  man  and  a  wrong  to  the  country. 

387.  Then  it  appears  that  the  Law  is  only  made  use  of  by  .Christian  converts  ? — It 
has  happened  that  those  who  have  availed  themselves  of  this  law  are  mostly  Christian 
oonverts,  who  are  further  advanced  than  other  natives. 

388.  How  do  the  missionaries  and  clergy  generally  roganl  tliia  policy  of  legislation 
on  native  lawsP — ^There  is  I  think  a  great  difference  of  opinion  on  Iho  subject ;  I  be- 
lieve, however,  that  the  longer  a  missionary  lives  and  works  amony  tlio  natives,  the  more 
clearly  does  he  perceive  the  difficulties  of  ruling  native  tribes  in  tlie  presence  of  white 
communitiee. 

389.  I  find,  in  looking  at  a  report  of  the  Natal  Native  Conunission  of  1S52,  that  a 
formal  protest  was  made  by  missionaries  against  native  customs  ? — I  do  not  remember 
the  protest ;  but  I  have  no  doubt  that  it  was  made  in  1852.  There  existed  a  good 
deal  of  party  feeling  on  the  subject  of  native  government. 

390.  Are  the  colonists  generally  in  favour  of  a  system  wliich  recognizes  separate 
laws  for  the  natives  ? — I  think  that  those  colonists  who  know  and  have  thought  most 
about  it  would  be  in  favour  of  the  principle. 

391.  I  suppose  the  power  of  the  Secretary  for  Native  Affairs  must  be  very  marked 
under  the  law  r — Not  now.  At  one  time  ho  wielded  the  powers  of  the  Supreme  Chief,  of 
oourse  with  his  approval,  but  since  the  law  ha?  separated  the  judicial  from  the  executive 
functions,  a  great  change  has  taken  place  in  the  position  of  that  officer. 

392.  Do  you  think  that  the  change  is  an  improvement  P — I  am  afraid  not 
altogether. 

393.  May  I  ask  why  P — Because  it  ai)pears  to  me  to  have  too  suddenly'  revolution- 
ised a  state  of  things  to  which  tlie  natives  had  become  accustomed  for  so  many  years, 
nnder  which  they  had  acquired  confidence  in  the  Government  and  in  the  administration 
of  justice  among  them.  It  was  a  system  under  which  they  felt  that  they  could  be, 
and  were  in  doily  contact  with  the  executive  of  the  country,  not  only  as  a  dispenser 
of  justice  among  them  but  as  effectively  occupying  the  position  of  Chief  Paramount, 
where  resided  every  supreme  function  over  them.  The  effect  of  this  was  to  tempt 
dbiefB  residing  far  and  near,  or  their  delegates,  to  be  in  attendance  at  the  seat  of 
Government,  to  pay  their  court  and  homage  to  the  supremacy  that  resided  there, 
to   discuss  the  political   questions   of  the   day   in   open   "  durbar,"  atid   to  listen  to 
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Sir  T.  Shepstoffr.     ^^^  ^^  j^j^^  pj^^  ^  discussiug  tlie  principles  upon  which  difficult  cases  were   decided. 
Sept.  8,  1881.      Th©  advantages  to  the   Q-ovemment  were  very  many,   and  I  consider  very   great. 

The  daily  meetings  afforded  the  hest  possible  opportunity  for  discussing  any  change 
in  their  laws,  or  for  explaining  in  a  familiar  conversational  way  the  objects  and 
views  of  the  Grovemment  on  any  on  which  it  was  desirable  to  inform  thom  ;  and 
from  this  centre  the  real  views  of  the  Q-ovemment  were  sure  to  be  faithfully 
conveyed  to  the  native  population  generally.  This  has  to  a  great  extent 
ceased  to  exist,  and  the  native  population  feels  itself  more  or  less  cast  adrift,  from  tlie 
Executive  Government. 

394.  Under  the  old  system  the  Secretary  for  Native  Affairs  was  virtually  the  High 
Court  of  Appeal  ?— Yes. 

i395.  And  he  was  in  tho  habit  of  repealing  laws  up  to  1870  ?— Of  amending  them 
by  direction  of  the  Govemor  as  Supreme  Chief. 

396.  Did  not  that  old  system  require  the  Secretary  for  Nati^-e  Affairs  to  jiossesa 
special  and  exceptional  qualifications  ? — He  required  a  good  deal  of  patience,  to  be  a 
good  listener,  to  be  acquainted  with  the  language  of  the  natives,  their  modes  of 
thought,  and  their  way  of  viewing  things. 

397.  Would  not  the  circumstance  of  the  office  of  Secretary  for  Native  Affairs  under 
the  old  system  being  held  by  a  man  little  adapted  to  the  office  be  fatal  to  the  whole 
system  ? — Perhaps  not  necessarily ;  but  it  cannot  be  doubted  that  any  one  administering 
such  a  system  without  the  requisite  knowledge,  and  therefore  without  tho  confidence  in 
him  personally  which  that  knowledge  would  inspire,  must  administer  it  at  a  great  dis- 
advantage. 

398.  Don't  these  remarks  of  yours  show  that  tho  personal  relationship  of  Secretary 
for  Native  Affairs  to  the  natives  was  very  close  ? — \  es  ;  my  experience  leads  me  to 
think  that  natives  require,  besides  their  local  magistrate,  an  authority  to  whom  they  can 
alwa^'s  look,  and  upon  whom  they  can  always  rely  as  their  permanent  head ;  and  that 
this  head  should  be  always  easily  accessible  to  thom. 

399.  Don't  you  think,  under  the  old  system,  party  considerations  might  oaiLse  an 
unfit  man  to  bo  appointed  to  the  position  of  Seci-etary  for  Native  Affairs. — Yes;  that  is 
a  difficulty.  It  ^nll  bo  a  long  time  before  tho  natives  fully  understa,nd  the  working  of 
Hesponsible  Government.  For  that  reason  it  is,  I  think,  a  disadvantage  that  tho  officer 
to  whom  the  natives  must  look  as  their  head,  and  representing  the  Govemmont  to  thom, 
is  liable  to  go  out  of  office  with  every  change  of  party. 

400.  Do  you  consider  that  the  personal  qualifications  of  a  Secretary  for  Native 
Affairs  is  rather  more  an  important  c?onsideration  than  the  pennanency  of  his  office  ? — I 
assume  tlio  p'^i'sonal  qualification  of  the  officer.  I  cannot  imagine  anyone  accepting  such 
an  office  wlio  is  not  qualified,  to  at  least  some  extent,  for  it.  I  cousider  permanence  a  con- 
dition of  primury  iin]X)rtaiice. 

401.  Doos  this  arise  from  the  peciJiar  traditions  and  habits  of  tho  people  ? — It 
arises  from  tlm  peculiarities  of  the  Government  under  which  they  have  been  bom  and 
brought  up.  It  is  like  a  special  quality  in  clay,  that  must  be  allowed  for  if  good  pottery 
is  to  be  made  of  it. 

402.  I  suppose  the  Judge  of  the  Native  High  Court  has  no  sort  of  political  rela- 
tions ? — No. 

403.  The  political  functions  remain  intact  in  tho  person  or  office  of  the  Secretary 
for  Native  Affairs  ? — Yes.     I  should  think,  however,  that  in  the  native  dependencies  of 
this  colony,  the  re  sponsibility  of  deciding  disputes  between  chiefs,  or  questions  of  sueoeB— 
sion,  should  be  added  to  his  political  fiuictious ;  or  that  some  special  tribimal  shoidd  hf^ 
created  for  such  ciises,  to  avoid  their  being  tiied  by  local  mngist rates. 

401.  Do  you  mean  in  cases  whore  tribal  relations  ai-o  not  affected  at  all  ? — I  meariB 

questions  of  disputed  succession  to  the  government  of  tribes,  for  instance,  or  to  the  pro 

porty  of  chiefs. 

40«5.  If  such  cases  wore  decided  by  tho  Secretary  for  Native  Affairs  he  would  bei=: 

exercising  judicial  functions.     Do  you  think  he  sh(>idd  exercise   judicial  functions}' 

Viewing  it  from  tho  native  standpoint,  I  think  that  Ids  doing  so  in  such  cases  would  be^ 

an  advantage.     They  are  not  cases  m<,  in  my  opinion,  shoidd  bo  ti-iodby  tho  local  magis^ 

trate,  for  obvious  reasons. 

406.  Is  not  the  Secretary  for  Native  Affairs  a  high  judicial  officer  ? — Yes ;  he  is 
member  of  the  Appeal  Court  created  under  the  law  of  187-'>. 

407  Do  you  thiidc  it  is  a  mistake  that  an  executive  officer  should  possass  judicial 
functions  ? — ^As  a  general  rule,  and  according  to  our  ideas,  it  Avould  be  allowed  to  be  so, 
but  there  are  exceptions  to  all  general  ndes,  and  tho  native  belief  does  not  agree  with 
ours  on  that  point. 

408.  Have  you  observed  no  sort  of  indication  among  Natal  natives  as  to  whether 
they  consider  the  old  system  was  better  than  the  new  system  ? — It  is  but  natural  that 
they  should  show,  as  they  do,  a  preference  for  the  system  under  which  they  have  become 
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wliat  they  ore ;  and  they  do  not  hesitate  to  express  their  feelings  on  the  subject.  ®*'  T.Sh^Um* 

409.  Would  that  not  be  owing  to  the  confidence  which  the  natives  had  in  you      gept.  8,  issi. 
personally  P — ^That,  perhaps,  should  be  taken  into  account,  but  they  have  their  causes 

of  complaint,  which  can  and  must  be  remedied. 

410.  Do  you  think  that  the  changes  which  j'ou  would  suggest  shoxild  be  in  the 
direction  of  a  more  lieid  codification  of  the  law,  or  in  giving  a  wider  discretion  to  the 
magistrates  ? — I  should  like  to  see  the  law  explained,  so  that  it  should  be  a  text  book 
for  the  magistrates.  If  they  were  provided  with  such  an  explanatory  book  they  would 
not  need  any  wider  discretion,  and  greater  uniformity  would  be  the  consequence. 

411.  In  a  report  of  1852  on  Native  Affairs  in  Natal,  this  passage  occurs  :  "  At 
present  each  magistrate  administers  within  his  own  jurisdiction  what  he  considers  is,  or 
ought  to  be  Kafir  law ;  the  Kafirs  see  and  comment  upon  the  contradictory  decisions 
thence  arising."  Have  you  observed  that  ? — ^Yes,  but  the  evil  is  much  modified  by  the 
light  of  appeal  which  they,  the  natives,  exercise  very  fully. 

412.  Would  you  have  the  code  amplified  P — I  "think  more  fully  explained. 

413.  Mr.  J,  Aylif,']  Did  I  understand  you  to  say,  as  a  distinct  principle,  that  the 
ohieftaindiip  of  the  native  tribes  of  Natal  passed  into  your  hands  ? — ^Yes,  tne  chiefs  are 
looked  upon,  and  consider  themselves,  as  officers  of  Government  in  the  management  of 
the  people  under  them. 

414.  Would  not  the  interests  which  you  have  in  view  be  adequately  met  by  the 
application  of  that  sjrstem  to  their  political  and  tribal  relations  ? — I  do  not  quite  catch 
tne  meaning  of  the  question. 

415.  Private  rights,  or  dispite  between  man  and  man,  are  distinct  fi'om  their 
political  and  tribal  relations ;  do  you  think  we  ought  to  legislate  contrary  to  their 
cuBtoms  in  this  respect,  or  in  accordance  with  them,  or  why  can't  disputes  between 
native  and  native  be  fairly  met  and  settled  by  laws  based  upon  the  principles  of  English 
or  Roman  Dutch  Jurisprudence? — I  don't  think  there  is  mucn  difference  in  the 
principles  of  these  laws  and  the  native  laws  imder  which  disputes  between  natives  are 
settled.  The  difficulty  appears  to  be  not  in  the  principles  of  the  law  but  in  the  applica- 
tion of  them. 

416.  Is  there  any  analogy  between  any  branch  of  our  laws  and  their  laws  affecting 
matrimonial  disputes  P — I  think  so.     The  principle  underlying  the  whole  is  the  same. 

417.  Do  you  not  think  that  disputes  between  native  and  native  can  l)e  met  and 
tried  with  sufficient  regard  to  justice  by  laws  based  upon  English  or  Uoraan  Dutch 
Jurisprudence  ? — ^Do  you  mean  that  a  Kafir  chief  should  decide  cases  oecairring  among 
his  own  people  according  to  the  Roman  Dutch  law  ? 

418.  No.  I  mean  that  the  cases  should  be  decided  by  judges  and  inagistratos  of 
the  Colony,  taking  the  law  to  be  the  Roman  Dutch  law  P — \  think  you  must  have  more 
latitude  in  practice  than  these  Roman  Dutch  laws  rive  you. 

419.  In  one  case  would  you  not  be  able  to  deal  with  a  chief  who  is  tfuilty,  wliile  in 
the  other,  you  may  be  dealing  with  timmperj'  disputes  as  to  whether  a  Kafir  has  stolen 
a  sheep  P — In  Natal  we  deal  with  both  cases. 

420.  I  can't  see  why  a  magistrate  sitting,  say  at  Maritzburg,  eim't  dccido  a  case 
about  a  sheep  as  well  as  a  native  magistrate  ? — Probably  h(^  could,  but  slipep  stenling  is 
a  crime  which  is  tried  before  a  court  specially  oi*eateil  by  a  special  law.  In  the  case  of 
disputed  ownership  the  magistrate  has  to  act  the  part  more  of  a  patriarch  than  a  judge. 
In  civilized  countries  the  necessity  for  economy  in  time  lias  rondorofl  it  nooessary  to 
employ  lawyers,  by  whose  assistance  the  litigant  can  hope  to  bring  his  case  )>ofoi'e  the 

J  udge  in  as  concise  a  manner  as  possible.     WTiat  the  judge  loams  from  a  highly  tmned 
eiass  of  professional  advocates  the  magistitite  has  to  get  himself  from  the  natives,  and  to 

arrive  at  a  just  decision  lie  must  exercise  great  patience  and  discard  tcchuicalities.     It  is 

more  in  the  mode  than  the  principle. 

421.  Does  not  that  in  your  opinion  show  tliat  tecfhiiieal  points  in  the  administra- 
tion  of  justice  are  an  evil  ? — Yes. 

422.  If  you  think  that  an  exceptional  system  is  necessaiy  for  the  natives  of  Natal 
pai-ticularly,  can  you  give  mo  any  reason  why  a  distinct  class  like  the  Malays  of  this 
oolony  should  not  also  be  governed  by  peculiar  customs  common  to  them  ? — I  don't 
know  the  Malays  well  enough  to  be  able  to  gi\'e  an  opinion  regarding  them  ;  as  a  com- 
iniiTiity  they  are  insignificant  when  compared  to  the  large  native  populations  ^mth  which 
^Bve  have  to  deal ;  that  is  in  itself  a  iK)int  of   great  difference ;  and  I  Iwlieve  that  the 

special  prejudices  of  the  Malays  are  taken  into  account  in  the  Colonial  courts. 

423.  Suppose  a  colony  of  Monuons  were  established  here,  would  you  make  any 
allowance  for  their  {)eculiar  customs  ? — I  don't  think  I  should  feel  much  respect  for  a 
wlony  of  Moimons,  and  would  not  be  disposed  to  give  tliem  any  sj^ecial  advantages. 

424.  What  is  the  distinction  in  the  peculiar  customs  of  polygamy  in  the  case  of 
Kafirs  and  Moimons  P — The  Kafir  system  I  am  acquainted  with,  but  I  do  not  know 
«iiough  of  the  Mormons  to  be  able  to  draw  a  comparison. 
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Sir  J.  8h4p$une,  ^5^  YouT  objeotioQ  is,  I  Buppose,  that  the  degree  of  vioe  is  greater   in   the 

Sept.  8, 18S1.      Moimons  than  in  the  Elafir? — I  think  in  the  'case  of  the  natives  the  custom  can  be 

exeusedf  but  in  the  case  of  the  Mormons,  who  are  a  civilized  people,  it  appears  to  me  to 
be  a  wilful  abandonment  of  what  is  universally  considered  by  people  of  their  own  raoe 
as  a  higher  state  of  existence. 

426.  Dr.  Berry. "]  Would  you  make  expediency  the  ground  in  deciding  native 
cases  rather  than  be  guided  by  abstract  principles  P — I  don't  think  we  con  go  altogether 
on  abstract  principles  in  this  world ;  we  are  obliged  to  give  and  take.  In  selecting  the 
mode  of  deciding  native  cases,  I  would  be  guided  by  expediency  to  a  great  extent. 

427.  Does  a  chief  consider  it  an  infringement  on  his  tribal  rights  if  any  of  his  men 
are  punished  for  crimes  without  his  having  oeen  consulted  P — It  depends  much  on  the 
condition  of  the  chief  and  tribe ;  it  Y^ould  be  wiser  in  any  case  to  punish  by  means  of 
the  chief,  even  when  his  supreme  prerogatives  have  been  transferred  to  another 
authority. 

428.  If  he  acknowledged  the  British  Government  as  paramount  over  him  he  could 
not  consider  it  abroach  of  his  right  P — It  would  depend  on  the  circumstances  of  the 
case.  Assuming  that  the  chief  understood  that  he  was  only  a  lieutenant,  I  don't 
suppose  he  would  feel  aggrieved  on  the  ground  that  his  man  had  been  punished ;  but  he 
mosik  likely  would  feel  aggrieved  on  the  ground  that  his  position  as  lieutenant  had  been 
ignored. 

429.  As  I  understood  the  difierenoe  between  the  native  and  the  Colonial  law,  it  is 
this :  that  the  Colonial  law  recognizes  individual  responsibility,  while  the  Elafir  law 
looks  more  to  the  responsibility  01  the  tribe  P — English  law,  as  I  understand  it,  ignores 
collective  responsibility,  except  in  such  cases  as  damage  to  property,  caused  by  public 
riots,  when  a  principle  otherwise  out  of  sight  rises  to  the  surface  and  compels  the  com- 
munity to  make  reparation.  In  native  law,  where  individual  responsibility  falls  short, 
collective  responsibility  supplements  it. 

430.  Do  you  think  the  natives  care  for  this  distinction  at  all,  or  would  they  wish 
to  have  their  individual  rights  recognized  P — They  know  ibat  they  can't  exist  as  a  tribe 
without  mutual  responsibility.  I  do  not  see  that  the  principle  of  collective  responsibility 
is  in  conflict  with  the  recognition  of  individual  rights. 

431.  And  ore  the  natives  careless  about  individual  rights  P — I  do  not  think  that 
the  natives  are  at  all  careless  of  their  individual  rights.  The  principle  of  mutual  or 
collective  responsibility,  by  operating  as  a  protection  to  the  community,  protects  also 
individual  and  their  rights. 

432.  If  it  were  in  accordance  with  the  established  native  courts  such  as  has  been 
spoken  of,  would  you  be  in  favour  of  retaining  the  native  mode  of  procedure  P — I  think 
that  where  such  procedure  secures  the  administration  of  justice,  I  would  not  meddle 
with  it ;  when  by  changes  in  the  condition  of  the  people  or  the  country,  the  mode  fails 
to  secure  the  substantial  administration  of  justice,  suitable  changes  might  by  degrees  be 
introduced. 

433.  Would  you  allow  the  natives  to  appear  in  our  courts  in  their  own  ways  ?~I 
think  so.  It  would  cause  great  loss  of  time  to  the  magistrate,  but  to  forbid  them  would 
cause  great  dissatisfaction,  and  perhaps  greater  loss  to  the  country  eventually. 

434.  Would  3  ou  allow  them  great  freedom  of  speech  within  reasonable  limits  P— 
Yes  certainly. 

435.  I  don't  know  if  I  am  right  in  gathering  that  you  are  not  much  in  favour  of 
codifying  native  laws  P — I  have  an  objecuon  to  making  native  laws  too  technical,  I 
recognize  the  necessity  of  having  a  teadb-book  for  magis^ates  to  be  guided  by,  and  laying 
down  and  exemplifying  principles  to  be  obsei'ved  in  different  cases. 

436.  It  is,  I  think,  held  by  you  that  it  is  desirable  that  the  native  law  should  be 
levelled  up  to  our  own  ? — Yes,  by  degrees,  as  it  becomes  necessary  to  do  so. 

437.  And  your  objection  to  the  proposal  to  codify  the  native  law  is  based  upon  the 
possibility  that  the  very  codification .  of  the  native  law,  will  make  it  too  rigid,  and 
BO  absolutely  check  the  improvement  you  wish  to  biing  about  P — That  is  the  danger 
which  I  fear. 

438.  What  do  you  think  will  bo  the  general  effect  of  this  double  system  of  law 
which  obtains  in  Natal,  upon  the  country  P — I  think  the  two  systems  will  go  on  assinii- 
lating  up  to  a  certain  point ;  and  that  those  portions  of  the  two  which  will  assimilate 
soonest  and  the  most  perfectly,  are  such  as  involve  the  most  frequent  transactions  be- 
tween the  races ;  such  for  instance  as  trade. 

439.  Then  it  becomes  a  serious  question  whether  community  of  interest  between 
black  and  white  can  be  brought  about  P — I  think  that,  in  Natal  for  instance,  the  natives 
feel  that  their  interest  are  identical  in  all  material  respects  with  those  of  the  white  peo- 
ple. The  creation  of  such  a  feeling  should  bo  the  object  of  all  rule  of  native  tribes  by  a 
civilized  Government. 

440.  What  mode  of  execution  would  you  recommend  in  the  native  courts  with 
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reference  to  the  canying  out  of  civil  judgment  and  sentence  P — The  mode  is  the  same     ^^  r.  Shcpuione. 
in  both,  native  officers  are  employed.  ^ept.  8,  issi 

441.  Would  you  have  native  officers  in  the  native  courts  ? — Yes. 

442.  Would  it  be  well  to  have  a  public  prosecutor  in  a  native  court  ? — I  don't  see 
any  objection  to  it ;  but  I  have  no  strong  bias  either  way. 

443.  Do  you  think  that  a  magistrate  in  a  native  com^  should  ever  act  in  a  case  be- 
fore information  is  laid  in  his  court  about  a  crime  ? — I  think  so. 

444.  In  what  sort  of  case  should  he  act  in  that  way  P — In  a  case  where  serious 
harm  would  be  likely  to  result,  in  consequence  of  his  not  being  prompt.  He  is  the 
conservator  of  peace  in  all  respects. 

445.  Is  the  principle  usually  known  as  laenio  enornm  recognized  by  native  courts  P — 
No. 

446.  Do  the  natives  in  Natal  know  that  their  laws  have  been  codified  ? — I  don't 
think  they  do  as  a  rule. 

447.  You  have  never  seen  them  trying  to  make  themselves  acquainted  with  the 
<x>de  ? — No. 

448.  I  suppose  you  can  say  whether  there  were  any  competent  persons  connected 
with  the  framing  of  the  code  P — I  was  not  in  the  colony  at  the  time,  but  I  know  that 
the  gentlemen  to  whom  this  duty  was  assigned  were  a  body  of  able  men. 

449.  Is  it  sometimes  disputed  now  as  to  whether  it  is  really  a  native  law,  or  does  the 
fact  that  it  was  legislated  upon  make  it  law  ? — I  have  never  attended  a  native  court  in 
Natal  since  the  coae  has  been  in  force.  I  cannot  therefore  say  if  such  disputes  arise  or 
not. 

450.  I  understand  that  this  question  of  collective  responsibility  and  spoor  law  has 
been  abrogated  by  disuse  in  some  territories.  Would  it  be  expedient,  to  revive 
it  ? — Perhaps  it  may  not  be  necessary  to  revive  it  technically ;  practically,  however, 
it  can't  be  abrogated,  for  if  cattle  are  stolen  the  most  usual  and  often  only  way  of 
attempting  recovery  is  by  tracing  the  spoor,  and  if  the  spoor  is  traced  to  a  kraal,  the 
fact  must  be  evidence  against  that  kraal.  Disujse  by  those  tribes  of  the  most  potent 
means  of  recovering  stolen  cattle,  indicates  I  suppose  that  the  crime  has  ceased  to  be 
committed. 

451.  Now  where  you  found  that,  in  cases  wliere  an  ox  was  traced  to  a  kraal  the 
people  were  no  longer  bound  by  this  law,  would  it  then  be  desirable  to  revive  it  ? — If 
cattle  stealing  is  practised,  it  must,  I  thmk,  be  revived. 

452.  If  the  natives  have  been  in  former  times  accustomed  to  that  system,  would 
not  they  manifest  a  great  objection  to  have  it  established  among  them  P — Whatever 
their  objection  may  be,  cattle  stealing  is  such  a  dangerous  practice  that  the  most  effec- 
•tive  means  must  be  uesd  to  put  it  down. 

453.  Sir  J,  D,  Barry.']  I  imderstood  you  to  say  that  the  Secretary  for  Native 
Affairs  in  Natal  was  a  judicial  and  executive  officer,  communicating  between  the  Govern- 
ment and  the  natives ;  and  that  he  would  commimicate  the  wishes  of  the  natives  which 
he  had  gathered  himself  in  personal  intercourse  with  them,  or  at  an  open  durbar,  such  as 
you  were  in  the  custom  of  holding.  The  natives  in  that  way  were  willing  to  receive 
laws  made  for  them  which  had  be^n  previously  discussed  by  them.  Was  that  so  ? — 
Yes. 

454.  Has  that  system  been  abolished  P — Yes,  practically  it  has. 

455.  They  have  formed  a  code  in  its  place  P— Yes. 

456.  That  code  is  imperfect  because  it  does  not  define  crimes  P — That  is  one  of  its 
imparfeotions. 

457.  And  another  defect  is,  that  it  is  administered  by  people  not  sufficently  ac- 
quainted with  the  native  laws  P — Yes,  in  many  cases. 

458.  Would  it  be  a  remedy  if  the  code  were  amplified  P — I  believe  that  if  it  were 
so  amplified  as  to  be  explanatory,  it  would. 

459.  That  would  be  a  remedy,  because  the  magistrates  administering  the  law  would 
have  it  fully  before  them  P — Yes,  I  should  also  be  in  favour  of  allowing  the  natives  to 
have  a  say  in  the  matter.  They  would  then  feel  that  they  had  been  consulted  by  the 
-Government  in  matters  which  concerned  them. 

460.  Such  an  ampUfied  code  following  the  lines  of  our  law,  would  bo  acceptable, 
because  their  system  as  far  as  criminal  law  is  concerned,  is  not  imlike  ours  P — Yes, 
livhat  is  a  crime  with  us,  is  as  a  rule  a  crime  with  them.  In  Natal  all  serious  crimes  are 
tried  by  Colonial  law. 

461.  But  regarding  civil  matters,  you  would  recommend  this  only  in  certain 
•cases  ? — I  think  civil  matters  require  a  text-book  explaining  and  exempUf3dng  princi- 
ples, for  the  guidance  of  magistrates. 

462.  And  you  think  in  codifying  we  should  not  ignore  their  customs  P — ^Yes. 

463.  As  far  as  the  executive  functions  of  the  Secretary  for  Native  AfEairs  were  con- 
cerned, you  say  they  were  advantageous ;  because  he  being  a  permanent  officer  in  direct 
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.Sir  y.  Shepstoue,     commuiiication  with  tho  natives  was  looked  up  to  by  them  ;  and  was  usually  personally 
Sept.  8,  1881.      known  by  them  ? — Yes. 

464.  But  now  the  fi^equent  change  of  an  executive  officer  would  create  another 
evil  ? — I  think  so. 

465.  Although  there  are  evils  connected  with  that  change,  would  you  not  prefer  a 
separation  of  the  judicial  from  the  executive  functions  ? — In  more  advanced  conditions 
of  ciAdlization  it  is  undoubtedly  the  better  way ,  and  is  therefore  to  be  preferred  if  it 
does  not  clash  too  much  with  the  prejudics  of  tho  people. 

466.  In  separating  them,  a  code  would  bo  convenient  ? — It  would  be  convenient, 
and  perhaps  necessary,  but  you  must  always  bear  in  mind  that  this  separation  is  a  great 
change  from  their  own  state  ;  and  although  natives  in  the  colony  have  been  accustomed 
to  and  approve  of  the  change,  it  would  be  by  no  means  safe  to  assimie  that  it  would 
be  acceptable  or  even  tolerable  witli  those  populations  who  inhabit  the  dependencies. 

467.  Is  polygamy  practised  among  all  the  tribes  in  South  Africa  ? — Among  all  I 
know. 

468.  Are  marriages  preceded  by  ukulobola  ? — Always  in  part ;  some  tribes  reqiure 
that  tlie  whole  should  be  paid  and  done  with. 

469.  What  is  the  principle  of  ukulobola  ? — It  represent  the  daughter  of  a  house^ 
when  that  daughter  is  married  and  has  left  her  home.  It  is  a  bond  of  alliance  between 
the  two  families ;  one  gives  the  daughter,  the  other  fills  the  void  with  cattle.  That  is 
how  I  have  heard  the  natives  themselves  describe  it.  The  bride  is  frequently  accom- 
panied by  cattle  for  slaughter,  and  other  gifts  from  her  father  when  she  leaves  her  home 
to  be  maiTied. 

470.  Are  these  gifts  looked  upon  as  dowiy  ? — No. 

471.  To  whom  are  they  given  i' — To  the  family  of  tho  bridegroom  of  whicli  the  girl 
has  now  become  a  member. 

472.  Has  she  contix)l  of  them  afterwards  ? — They  will  belong  to  the  familj'  of  her 
husband. 

473.  What  is  given  by  tlie  intended  husband  as  dowry  ?  Is  the  number  of  cattle 
fixed  according  to  native  custom,  or  how  is  it  determined? — In  Natal  we  have  fixed  that 
the  number  shall  not  exceed  ten.  It  is  always  regulated  by  the  circumstances  of  the 
ooimtiy  and  the  wealth  of  the  pai'tios.  Tho  theory  seems  to  me  that  something  must 
pass  between  the  families  to  make  a  man'iage  lawfid.  In  times  of  scarcity  or  distress  I 
have  known  a  basket  of  com  to  have  been  considered  sufficient. 

474.  Has  the  intended  wife  an>'thing  to  say  i\  the  matter  ? — ^No. 

475.  Is  the  intended  wife  at  all  heai'd  before  she  marries  ? — In  Natal  always. 

476.  Is  that  in  consequence  of  direct  legislation? — Not  wholly,  but  legislation  has 
required  that  it  shall  always  be  so. 

477.  Is  there  any  increased  scale  for  those  who  marry  more  than  one  wife  P — ^No, 
the  most  real  chock  to  j)olygamy  is  the  pro\ision  by  which  the  Natal  law  lays  down  that 
no  marriage  shall  be  valid  unless  the  girl  shall  at  the  ceremony  and  before  an  official 
witness  publicly  declare  her  assent  to  the  maiiiage. 

478.  Does  that  public  declaration  take  place  ?i~Yes,  in  the  presence  of  an  official 
witness  attached  to  the  magistrate's  comi. 

479.  Then  the  magistrate  would  keep  a  registration  of  the  marriages,  and  is  there 
no  fee  attached  to  this  ? — There  is  a  registration  fee  of  ten  shillings  on  registration  of 
which  the  official  witness  gets  two  shillings  and  sixpence. 

480.  What  is  the  reason  for  this  dowry,  and  whose  property  does  it  become  P — 
The  father  of  the  girl  retains  the  cattle  so  long  as  the  marriage  exists  ;  but  if  it  becomes 
dissolved  owing  to  the  wife,  tho  cattle  or  a  part  of  them  are  returned  to  the  husband.  If 
the  husband  causes  the  trouble,  he  loses  both  wife  and  cattle. 

481.  When  can  the  father-in-law  be  ordered  to  give  back  this  dowry  ? — When  the 
woman  dies  or  the  marriage  becomes  dissolved  without  issue. 

482.  Does  the  father  pro^^de  for  the  daughter  after  she  is  married  ? — The  father  is 
always  supposed  to  be  her  refuge,  and  in  some  tribes  the  father  never  losens  his  control 
over  her,  even  after  she  is  married. 

483.  Do  you  think  the  custom  is  much  cherished  by  the  natives  themselves  ? — Yes, 
very  much,  especially  by  the  women.  I  have  known  eases  where  the  daughters  of  even 
Christian  natives  have  been  married  without  dowry  being  paid,  and  which  have  turned 
out  imhappily,  because  the  girl  has  felt  that  she  has  not  been  treated  with  sufficient 

respect. 

484.  She  likes  to  be  considered  that  she  is  worth  sometliing? — She  likes  to  think  that 
she  has  added  to  the  comfort  of  her  family, 

486.  If  it  practically  results  in  a  sale,  is  it  not  a  bad  custom  ? — It  may  be  a  bad 
custom,  but  to  attempt  to  do  away  with  it,  would  be  very  much  like  attempting  by 
legislation  to  straighten  the  hind  legs  of  a  grasshopper. 

d2 
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486.  Is  it  a  bad  custom  because  it  leads  practically  to  a  sale  of  the  woman  P — It     Sir  T.  ShepatoM. 
does  not  necessarily  involve  that.  g^^  T^88i. 

487.  Can  a  woman  be  forced  to  marry  ? — An  independent  chief  might  force  a 
ivoman  to  marry  lust  as  he  miffht  force  an  individual  of  the  tribe  to  do  any  thine 
repugnant  to  him. 

488.  If  a  chief  can  force  her  to  maiTy,  and  the  dowry  becomes  absolutely  the 
property  of  the  father-in-law,  is  it  not  a  sale  in  which  she  has  no  voice  ?  and  does  she 
not  become  a  slave  ? — She  certainly  docs  not  become  a  slave. 

480.  Wliat  is  her  position  after  maiTiago  ? — She  is  the  mistress  of  her  house,  and 
has  sometimes  more  to  say  to  her  husband  than  he  cares  to  listen  to. 

490.  Is  she  not  subsendent  to  the  will  of  her  husband  ? — Just  as  all  wives  are 
supposed  to  be.  The  pride  of  a  native  wife  is  to  make  her  house  acceptable  and  attrac- 
tive to  her  husband. 

491.  That  is  where  she  has  consented.  But  where  she  has  not  consented,  does 
she  not  become  a  slave  to  her  husband  ? — Yes  I  believe  she  may,  as  thousands  of  our 
own  women  do  by  pressure  being  put  upon  them  to  induce  them  to  marry.  I  object  io 
the  word  "  slavery, '  because  it  implies  a  gn  at  deal  more  than  is  even  represented  by 
the  conditions  of  the  woman ;  she  can't  bo  sold  as  a  slave  can.  She  has  the  status  of  a 
wife,  and  enjoys  privileges  as  such.  Moreover  she  is  protected  by  the  chief  and  by 
public  opinion. 

492.  It  is  her  duty,  however,  to  work  for  lier  husband,  and  servo  liim  ? — Yes,  it  is 
her  duty,  as  it  is  supposed  to  be  the  duty  of  all  Avives  to  do  so,  and  she  may  be  reduced 
to  any  state  of  misery  you  like  to  mention,  except  slavery.  The  native  word  for 
barter  or  sale  is  tenga^  but  that  is  never  used  to  describe  a  marriage.  The  word 
**  lobola "  is  exclusively  used  to  represent  the  transaction  of  cattle  passing  from  one 
family  to  another  on  the  occasion  of  a  girls'  marriage. 

493.  Is  there  any  principle  such  as  this  observed :  for  instance,  if  the  daughter 
becomes  poor  and  her  husband  dies,  is  the  lobola  looked  upon  as  a  fund  from  which  she 
can  be  provided  ? — I  beUeve  that  is  the  principle  upon  which  the  practice  is  based. 

494.  If  the  reason  of  the  law  was  to  supply  a  fund  for  the  benefit  of  the  wife, 
but  has  resolved  into  a  mere  matter  of  bujdng  and  selling,  can  we  not  suggest  any 
means  by  which  we  coiJd  carry  out  the  original  intention  of  the  law  and  still  put  a 
«top  to  the  present  practice  ? — I  heave  thought  upon  the  subject  for  many  years,  and 
the  best  remedies  that  have  suggested  themselves  to  me  are  those  applied  in  Natal ; 
first,  to  Umit  the  mmiber  of  cattle  so  as  to  discourage  the  idea  of  bujdiig  and  selling  ; 
and  secondly,  to  make  it  necessary  to  the  validity  of  a  marriage  that  the  grrl's  consent 
should  be  pubUcly  declared  by  her  at  the  ceremony.  These  two  things  are  a  great 
<4ieck  upon  the  practice  itself,  and  gives  the  girl  much  moi'c  Uberty  than  they  ever  had 
before. 

495.  Would  it  not  be  a  fiuihor  check  upon  the  practice,  if  the  lobola  received  by 
the  father-in-law  were  recognized  by  the  law  as  a  trust  for  the  benefit  of  the  children 
of  the  marriage,  the  trust  to  be  administered  by  him  under  a  law  administered  by  a 
magistrate  ? — That  would,  I  think,  be  too  gi'eat  an  innovation,  although  it  would  be  in 
the  direction  of  what  I  believe  to  have  been  the  princij^lo  upon  which  ukulobola  was 
originally  foimded. 

49G.  But  don't  you  think  the  law  could  operate  by  saying  to  the  father-in-law  you 
-can  have  the  use  of  the  cattle,  and  use  the  milk,  but  you  must  keep  them  in  trust  for 
the  children  of  the  marriage  *t — Practically,  the  original  principle  of  ukulobola  woidd 
operate,  by  the  girl  seeking  and  receiving  the  protection  of  her  father  or  brotlier  in  the 
case  of  d^itution  overtaking  her ;  but  to  make  such  a  declaration  to  the  fatlior  as  you 
8uppo8e,would  be  to  assume  that  his  daughter  was  not  married. 

497.  Could  the  law  not  provide  that  in  a  case  where  the  wife  goes  back  to  her 
f ather^s  house,  that  the  cattle  should  be  considered  as  a  trust  fund  ? — She  may  go  back 
under  circumstances  which  would  render  it  necessary  in  their  ideas  that  the  cattle  should 
go  back  to  the  husband. 

498.  Suppose  the  law  did  step  in  and  say  tlie  dowry  must  be  considered  as  a  trust 
fund  for  the  marriage,  could  it  be  enforced  ? — I  doubt  it.  You  can't  carry  out  a  law 
against  which  the  whole  population  may  be  opposed. 

499.  But  if  such  were  the  law,  would  not  tlie  husband  have  an  interest  in  looking 
after  the  fund,  if  he  knows  the  cattle  are  held  in  trust  for  the  benefit  of  his  children  ? — 
As  far  as  he  himself  is  concerned,  he  might  be  with  you  ;  but  if  he  had  daughters  to 
marry,  he  would  be  against  you. 

500.  In  rearing  his  children  he  would  have  the  help  of  the  fimd.  It  woidd  be  on 
the  same  principle  as  our  ante-nuptial  settlements  ? — I  don't  want  to  argue  against  the 
desirability  of  improving  the  system,  but  I  would  guard  against  offending  the  prejudices 
of  the  natives  unneoessajnly,  and  so  make  improvement  impossible. 
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Sir  T,  ShepitMie.  501.  The  process  would  show  that  the  husband  looks  upon  his  wife  as  something 

y^  t~8~i8Si        from  which  a  profit  can  be  made  ;    that  is  a  great  evil,  and  cannot  tlie  law  stop  it  ? — It 
*       is  an  evil  that   is  universal,  and  boimd  up  as   it   is  with  the  customs  of  the  people  yow 
cannot  sto]>  it  as  you  suggest. 

502.  I  tiike  it  that  apart  from  a  man's  immediate  object  in  marrying,  he  would  e^iW 
like  to  liaA'e  an  interest  in  the  cattle  he  pays  to  the  father-in-law,  and  if  the  law  dedarmied 
that  the  lobola  should  be  held  in  trust,  he  would  see  that  the  law  was  carried  oub.  ? — 
But  what  would  become  of  his  interest  in  the  trust  principle,  when  the  daughters  b>?—  his 
marriage  arrive  at  a  marriageable  age.  Suppose  he  had  tliree  daughters,  and-  tlu 
dowiy  for  each  was  ten  head  of  cattle,  his  interest  in  favour  of  the  trust  idea  woulc^H  h^ 
as  ten  to  tliirty. 

503.  But  his  children  woidd  then  be  pro\dded  for  in  ease  their  husbands  died  an( 
left  them  in  poverty  ? — But  what  would  then  become  of  the  interest  of  the  daug-Titei 
who  is  married  in  the  cattle  which  you  state  should  be  held  in  trust  for  her  bj —  tht 
father  of  her  mother. 

504.  In  any  case  you  might  step  in   and   say  the  moment   the  child  marries^     the 
trust  shall  be   divided  and  her  share   given   to   her.     She   would   then   enter  on       her 
marriage  life  with  some  property  as  pin  money  P — The  practical  difficulty  to  this  woujj 
be  I  think  insuperable. 

505.  You  think  then  that  public  opinion  among  the  natives  woidd  be  opposes?  to 
the  principle  I  suggest  ? — I  think  so. 

50G.  Woidd  you  not  enlist  man}*^  natives  on   your  side   if  you  tried  to  introdooe 
such  a  principle  ? — I  doubt  whether  you  woidd  enlist  one. 

507.  You  say  that  the  effect  of  the  Natal  law  has  been  to  check  the  system  by 
fixing  the  amoimt  to  be  paid  ? — Yes ;  this  pro^^sion  checks  the  tendency  to  native 
marriages  becoming  mere  transactions  of  barter. 

508.  It  is  practicable  to  stop  it  altogether  ? — No,  the  form  of  it  only  should  be 
changed. 

509.  Sup]>ose  the  law  prohibited  it,  and  made  it  a  provision  that  if  marriages  were 
still  carried  out  under  this  system,  the  liusband  coidd  claim  the  cattle  in  a  court  of  law, 
that  is,  the  law  need  not  step  in  exce])t  to  support  the  husband  in  case  he 
makes  a  claim  for  the  cattle.  Would  not  that  stop  the  practice  of  lobola  to  a  great 
extent  ? — Certainly,  because  it  would  then  become  an  objectless  payment ;  the  law 
would,  I  think,  be  evaded  however. 

510.  But  suppose  you  gave  the  husband  the  opportunity  of  availing  himself  of  the 
law  in  this  way,  if  he  does  not  exercise  his  opportunity  no  harm  woidd  be  done,  and 
yet  the  knowledge  that  he  could  avail  himself  of  the  law  would  have  another  disturbing 
influence  upon  the  custom  ? — I  doubt  the  efficacy  of  such  a  provision.  It  would  be 
interfering  with  a  custom  on  which  the  social  system  of  the  natives  is  founded,  with- 
out, in  their  opinion,  an  adequate  excuse,  and  must,  in  my  opinion,  therefore  faQ, 

511.  Suppose,  again,  the  law  were  to  treat  the  lobola  as  money  held  in  trust  by 
the  father  wluch  the  husband  can  recover,  the  husband  must  move  in  the  mattar,  and 
if  he  moves,  the  custom  is  disturbed.  If,  by  degrees,  the  natives  take  advantage  of  this, 
the  custom  will  be  eventually  treated  \vith  contempt,  and  will  not  be  observed  P~Tou 
must  bear  in  mind  that  the  husband  himself  will,  in  a  few  years  after  his  manage,  view 
such  a  law  with  disfavour.  He  \vill  probably  have  daughters  of  his  own.  The  principle 
on  wliich  their  custom  is  based,  is  the  establishment  of  an  alliance  and  bond  of  union 
between  two  families  by  which  a  gain  to  each  accrues;  one  of  these  parts  with  a  daugh- 
ter, who  bears  children,  and  increases  the  strength  of  the  family  to  which  she  goes, 
while  the  other  parts  with  cattle  which  tend  to  increase  the  wealth  and  importance  of 
the  family  that  receives  them,  and  consoles  for  the  absence  of  a  daughter. 

612.  That  being  so,  the  whole  theory  is  based  on  exchange,  the  woman  represent- 
ing so  much  cattle.  Is  that  not  treating  the  woman  as  a  chattel  ? — I  am  not  juBtifying 
the  practice,  but  am  describing  it  and  its  hold  upon  the  natives.  Probably  treatment  of 
our  own  women  somewhat  analogous  to  this,  might  be  justified  by  our  own  law.  In 
cases  of  seduction,  for  instance,  the  fiction  is  that  the  parent  has  suffei*ed  the  injury  ;. 
the  fact  is  that  the  daughter  has  suffered  a  far  greater  injury  ;  but  our  law  measures 
the  whole  mischief  by  money. 

513.  Can  you  advise  any  other  means  for  stopping  this  custom  ? — If  a  smnmary 
method  is  to  bo  adopted,  the  only  means  I  can  think  of  is,  to  forbid  it  altogether,  if 
you  are  strong  enough  ;  and  tliink  it  right  to  use  your  strength. 

514.  How  would  you  put  a  stop  to  it  ? — By  punishing  all  who  practise  it 

515.  In  what  way  would  you  punish  them  ? — Fines  and  forfeiture  are,  I  think,. 
the  only  means  you  can  use.  In  Natal,  when  men  ai'o  found  paying  or  receiving  more 
than  the  limited  number  of  ten  head  of  cattle,  all  in  excess  are  confiscated. 

516.  ^Vlio  is  brought  up  for  it  ? — Nobody ;  the  cattle  in  excess  are  seized  by  the 
chief  and  taken  to  the  magistrate. 
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517.  But  surely  someone  is  brought  into   court  ? — The  law  requires  the   chief  to     ^^  T.Shepstwkt. 
act  at  once  upon  receiving  information  of  the  excess;  if  the  husband  or  father  thinks      Sept.  8,  I881. 
himself  aggrieved  by  the  action  of  the  chief,  he  appeals  to  the  magistrate,  who   adjudi- 
cates on  me  matter. 

618.  Another  remedy  then  would  be  the  confiscation  of  cattle  to  the  State  P — Yes. 

519.  And  that  in  reality  takes  place  in  Natal,  when  lobola  exceeds  the  liniit  fixed 
by  Grovemment  P — Yes. 

520.  And  the  law  there  has  met  with  no  opposition  ? — With  none  as  far  as  I 
know. 

521.  If  there  has  been  no  opposition  to  this  forfeiture  by  the  natives,  woidd  there 
have  been  any  resistance  if  Government  had  forfeited  the  whole  amount  without  any 
limitation  P — Yes  ;  I  believe  that  so  serious  an  interference  with  the  most  cherished  of 
their  praotioes  would  have  provoked  resistance.  Excessive  lobola  was  an  evil  which  the 
natives  themselves  recognized,  and  the  repression  of  that  evil  by  the  means  I  have 
dsBoribed,  caused  no  resentment.    The  practice  itself  was  not  interfered  with. 

522.  Does  this  practice  precede  every  marriage,  where  a  man  marries  several 
wives  ? — Yes. 

523.  Kegarding  polygamy,  is  it  not  usual  that  there  are  as  many  monogamous 
marriages  as  polygamous  ? — I  think  it  may  be  taken  for  granted  that  in  most  tribes 
the  majority  of  men  have  only  one  wife. 

524.  Has  there  been  a  census  taken  in  Natal  ? — Not  such  a  census  as  would 
enable  an  exact  opinion  to  be  formed  on  this  point. 

525.  Among  natives  is  not  the  number  of  girls  greater  than  that  of  boys  P — 
War  has  frequently  brought  such  disproportion  about  to  a  very  serious  extent ;  but  I 
cannot  say  that  excess  of  girls  is  the  rule. 

526.  Well,  assuming  the  nimiber  of  women  to  be  equal  to  that  of  the  men,  would 
not  a  custom  which  gave  several  wives  to  one  man,  be  contrary  to  the  law  of  nature  P 
— It  would  seem  so. 

527.  Why  do  they  approve  of  it  P — There  are  things  connected  with  this  custom 
that  cannot  be  publicly  discussed.  The  prejudices  of  the  women  have  a  great  bearing 
upon  it.  In  some  tribes  women  deny  themselves  during  pregnancy  or  lactation,  or 
during  both.  The  men,  too,  have  their  ideas  of  what  is  seemly  and  right,  and  those 
ideas  condemn  as  indecent  and  unclean  what  tliey  obsen'c  among  monogamous  races.  I 
have  heard  natives  converted  to  Christianity  discuss  this  subject — men  who  had  made 
up  their  minds  to  monogamy — and  thoydeseribed  the  women  as  far  more  miyielding  in 
this  matter  than  the  men. 

528.  If  a  woman  finds  that  during  these  |>erio(ls,  when  her  husband  cannot  have 
intercourse  with  her,  he  goes  to  other  wives,  would  not  she  be  jealous,  and  have  cause  to 
regret  being  one  of  several  wives  P — As  a  nile  this  is  certainly  not  the  case.  I  have,  in 
my  judicial  capacity,  frequently  had  cases  before  me  in  which  tlie  single  wife  has  urged 
the  husband  to  take  another,  and  has  rendered  him  material  assistance  in  carrying  out 
ber  wish ;  among  these  cases  have  been  instances  in  which  the  pariies  were  converts, 
and  had  been  married  according  to  Christian  rites.  It  is  a  matter  of  pride  to  native 
-wives  that  they  belong  to  a  large  establishment ;  they  have  rank  among  themselves, 
and  they  prize  very  highly  the  privileges  attaclied  to  their  position. 

529.  If  the  main  objection  in  the  mind  of  the  woman  is  removed,  the  real  argu- 
ment in  favour  of  polygamy  is  gone,  or  as  far  as  the  husband  is  concerned  if  he  exercises 
self-control  the  argument  in  favour  is  gone,  because,  as  I  take  it,  he  only  marries 
other  wives  to  satirfy  his  passions  P — That  argument  only  is  gone.  I  think  that  the 
desire  to  satisfy  his  passions  is  far  from  being  the  only  inducement  to  the  man  to  marry 
other  wives. 

530.  Is  there  any  other  argument  P — Polygamy  lives  in  the  ideas  and  minds  of  the 
people  from  the  highest  to  the  lowest ;  our  objection  to  it  seems  to  be  looked  upon  by 
them  as  arising  from  some  radical  difference  of  race  which  incapicitates  us  from  judging 
of  its  fitness  or  otherwise  for  them  ;  and  the  consequences  of  that  difference,  they  think, 
do  not  show  much  to  commend  monogamy. 

531.  Are  natives,  in  their  native  sate,  moral ;  do  they  confine  themselves  to  their 
wives  ? — Among  the  Zulus,  I  think,  they  do,  as  a  rule. 

532.  Do  young  men  abstain  P — I  think  that  their  abstaining  is  in  proportion  to  the 
organization  and  public  opinion  of.  the  tribe.  Immorality  increases  as  one  proceeds 
southwards  from  Natal. 

533.  Why  P — Possibly  less  discipline,  and  greater  contact  with  the  Basutu  race, 
whose  views  on  suck  subjects  are  very  different  from  the  ideas  entertained  by  the 
Zulus.  I  have  observed  that  much  contact  with  ci^dlizatiou  does  not  improve  the 
morality  of  the  natives,  and,  perhaps,  this  too,  mav  have  had  its  effect.  All  Cape 
Frontier  natives  are  almost  avowedly  immoral.  In  Zululand  it  is  not  so,  although  they 
have  practices  which  they  substitute  for  the  actual  immorality  itself. 
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Sir  1\  Shepstone,  534.  What  aie  these  practices  ? — They  have  a  way  between  the  sexes  of  satisfying 

a    .  "T^oQi        themselves.   I  believe  that  among  some  frontier  tribes  the  hiring  of  wives  and  (Laughters 
^  ioT  longer  or  shorter  periods  is  a  common  thing. 

535.  Where  women  have  married,  according  to  Christian  laws,  is  morality  more  or 
less  apparent  ? — In  Natal,  the  unsopliisticated  natives  point  to  mission  stieitions  as 
places  wliere  more  immorality  is  practised  than  in  their  own  kraals.  This  may  be,  and 
probably  is,  an  exaggeration ;  bnt  converts  have  themselves  spoken  to  me  in  good  faith 
on  the  subject,  suggesting  that  the  evil  should  be  looked  fairly  in  the  face,  and  some 
remedy  applied. 

536.  What  is  the  reason  ? — The  prejudices  of  the  women,  and  the  strength  of 
human  passion,  are  among  the  chief  reasons. 

537.  The  immorality  is  caused  because  the  woman  objects  to  have  intercourse  at 
certain  periods,  and  her  husband  not  having  other  wives  to  go  to,  seeks  a  substitute  ? — 
Yes. 

538.  Polygamy,  then,  is  the  result  of  passion  ? — I  suppose,  that  in  the  main,  it  is ; 
another  recommendation  of  it  is,  the  importance  that  it  adds  to  a  native  establish- 
ment. 

539.  Tlie  man  then,  not  only  satisfies  his  passion,  but  he  gets  a  number  of  women 
to  work  for  liim  ? — Yes  ;  and  the  difficulty  of  dealing  with  the  matter  consists  chiefly 
in  the  fact,  that  the  women  are  proud  to  work  for  him  and  for  their  children,  and  of 
their  position  as  wives  among  a  number. 

540.  As  a  Christian  community,  we  must  look  upon  polygamy  as  an  evil.  Seeing 
that  men  and  women  are  equal  in  number,  one  must  consider  that  it  is  not  in  accord- 
ance with  the  laws  of  nature  ? — I  should  think  so. 

541.  liCgislation  should  tend  to  bring  about  monogamy  ? — Yes ;  but  to  be  really 
successful,  it  must  be  gradual,  and  at  first,  I  think,  indirect. 

542.  Then  if  legislation  should  tend  that  way,  could  not  the  law  step  in  and 
prevent  polygamy  ? — I  assume  that  tlie  object  of  stopping  polygamy  woidd  be  to 
extinguish  a  custom  that  we  consider  to  be  contrary  to  the  laws  of  nature  and  immoral, 
not  only  because  the  custom  is  obnoxious  to  us,  but  because  it  is  immoral.  Nothings 
would  be  easier  than  to  extinguish  the  practice  technically  by  legislation,  but  seeing 
that  the  object  of  all  legislation  should  be  the  practical  discouragement  of  immorality, 
the  question  is,  whether  by  stopping  polygamy  in  the  way  you  suggest  you  would  not 
produce  more  immorality  than  that  which  you  attempt  to  suppress.  The  tenth  wife 
considers  herself  as  much  a  wife  as  the  first. 

543.  But  why  would  it  produce  more  immorality  ? — Because  the  condition  of  the 
men  would  remain  the  same,  and  the  ideas  and  habits  of  the  women  could  not  change 
by  legislative  enactment. 

544.  If  each  man  is  told  off  to  one  wife,  and  there  is  a  wife  for  each,  why  should 
immorality  increase  P — ^All  wives  would  not  always  be  in  the  same  condition. 

545.  It  would,  you  think,  increase  the  number  of  prostitutes? — Yes,  and  the 
amount  of  adultery. 

546.  Are  prostitution  and  adultery  worse  than  any  unnatural  intercourse  between 
the  sexes  ? — I  tliink  they  are  worse  in  their  consequences  than  the  practice  to  which  I 
alluded. 

547.  It  is  an  immoral  practice  at  a  time  of  life  when  it  would  have  a  bad  effect  on 
the  nature  of  the  boys  and  girls  ? — That  is  true ;  but  the  others  produce  political  as 
well  as  moral  mischief  more  immediately. 

548.  You  say  direct  legislation,  mth  a  \\GVf  to  stop  polygamy,  would  cauae 
greater  immorality ;  would  indirect  legislation  have  this  tendency  ? — I  think  not 
necessarily ;  but,  after  all,  the  only  hope  of  real  success  lies  in  changing  the  ideas  of 
the  people. 

549.  We  have  tried  conversion  to  Christianity,  as  an  indirect  means  ? — ^The  failure 
of  that  on  the  whole  goes  to  show  the  impracticability  of  stopping  it  in  the  way  that 
seems  to  commend  itself  to  most  people. 

550.  I  mean  to  say,  that  if  the  great  objection  to  stopping  it  is  the  fear  that 
immorality  will  increase,  and  yet  immorality  arises  among  them  from  other  causeSy 
why  should  we  not  stop  it  by  direct  legislation  ? — I  don't  wish  to  say  that  the  only 
objection  to  stopping  it  by  direct  legislation  is  the  fear  of  immorality.  There  are 
political  dangers  which  wise  men  would  not  incur,  by  attempting  what  they  must  know 
will  be  inefFectual  legislation. 

551.  Still,  if  it  is  expedient  that  it  shoidd  ultimately  be  put  a  stop  to,  what  means 
would  you  suggest  for  the  purpose  ? — I  would,  in  the  first  place,  suggest  that  the 
amount  of  dowry  should  be  restricted ;  this  would  discourage  the  spirit  of  barter,  and 
prevent  fathers  from  treating  their  daughters  as  mere  chattels ;  and,  in  the  second  place, 
T  would  suggest  that  the  consent  of  the  girl,  publicly  expressed,  should  be  a  necessaiy 
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part  of  the  marriage   ceremony.      Machinery  would  be   necessary  to   carry   out  these     Sir  T  8hep$tone, 

suggestions.  ...  ^  SeptTsTissi. 

e552.  Can  you  suggest  any  changes  it  would  be  desirable  to  introduce  ? — I  am  not 
now  sufficiently  acquainted  with  the  social  condition  of  the  tribes  in  the  Native 
Dependencies  of  this  Colony  to  be  able  to  suggest  changes ;  it  is,  probably,  no  longer 
what  it  was  when  I  had  to  do  with  them  nearly  forty  years  ago ;  when,  however,  the 
evil  is  once  got  in  hand,  restrictions  and  pi^essuro  might  be  brought  to  bear,  according  to 
circumstances  and  opportunity. 

553.  Would  it  not  also  tend  to  stop  it  by  only  recognizing  the  first  mfe  as  a  wife, 
and  registering  her  only  ? — That  might  be  done  in  time. 

554    Would  another  means  not  De,to  say  that  the  law  would  not  recognize  the  do\\Ty 

S'ven  for  any  wives  after  the  first,  and  making  it   recoverable  by  the  husband  from  the 
ther-in-law  at  any  moment  ? — The   most   straightforward   way  would  be   to  say  you 
won't  let  a  man  marry  a  second  wife. 

555.  If  the  law  did  step  in,  and  say,  no  second  marriage  can  take  place  while  the 
first  wife  is  alive,  do  you  think  the  universal  feeling  of  the  natives  would  be  against  it. 
—Yes. 

566.  But  then,  the  vast  majority  of  poor  men,  who  can't  marry,  would  be  able  to 
get  wives,  and  woidd  be  on  the  side  of  the  law  ? — Poor  men  have  very  little  influence 
in  the  matter. 

557.  But  they  would  be  in  favoiu*  of  it  ? — They  would  not  be  considered. 

558.  The  poor  young  men  would  be  in  favour  of  it  as  well  ? — Numbei's  of  them 
i¥ould  not.  I  don't  suppose  that  there  is  a  single  young  man  in  Kafirland  who  does  not 
hope  and  believe  that  he  will  live  to  marry  three  or  four  wives. 

559.  Is  polygamy  practised  to  a  large  extent  ? — ^As  I  said  before,  perhaps,  the 
majority  of  men  only  have  one  wife,  but  that  is  only  because  they  have  not  the  means 
of  having  more. 

560.  Then  really  the  law  would  only  come  into  operation  with  a  limited  nimiber 
of  the  population,  because  only  a  limited  number  are  polygamists  ? — Yes ;  but  all  wish 
to  be  polygamists. 

561.  To  give  a  legal  effect  to  marriages  you  would  have  them  registered  P — All 
marriages  should,  in  my  opinion,  be  registered. 

562.  The  natives  would  thus  become  familiar  with  the  idea  that  the  law  could 
touch  their  marriage  system  ? — Yes ;  registration  is,  in  my  \iew,  the  first  step  towards 
gettixig  control  over  the  practice. 

563.  You  have  told  us  the  feeling  of  the  natives  with  regard  to  dowry,  and  also 
i¥hat  may  be  said  in  favoiu*  of  it ;  are  there  any  reasons  against  it  among  the  natives  ? 
— In  many  cases  it  is  a  hardship  to  yomig  men,  who  give  all  they  have  to  get  a  wife, 
and  so  start  in  life  mth  nothing,  but  it  is  one  that  can  be  remedied  by  going  to  work 
and  earning  wages. 

564.  is  that  the  only  hardship.  Does  polygamy  really  not  force  a  greater  part  of 
the  men  to  go  without  wives,  and  so  encom'ago  immorality  ? — It  must,  I  think,  of 
ueoeasity,  do  so ;  but  among  the  more  northern  tribes,  the  effect  is  not  what  I  should 
suppose  one  might  expect.  I  must,  however,  except  the  Pondo  people,  who  are,  in  my 
opinion  much  moi*e  immoral  than  they  wei'e  nearly  half  a  century  ago. 

566.  Then,  although  polygamy  is  practised  there,  they  are  immoral,  as  a  people  ? — 
Yes.  I  attribute  this  immorality  to  the  fact,  that,  whereas,  they  at  one  time  had  to  bo 
always  on  their  guard  against  attacks  from  the  Zulus,  they  now  have  Natal  as  a  barrier 
between  them  and  their  old  enemies,  and  there  is  no  longer  any  necessity  for  cultivating 
the  manly  qualities  which  continued  preparedness  for  self-defence  requires ;  hence,  they 
have  become  both  licentious  and  effeminate,  and  worth  very  little  as  warriors. 

566.  Do  many  Christian  marriages  take  place  among  natives? — ^At  mission 
stations. 

567.  Are  these  people  improved  by  their  marriage  ? — I  believe  that  when  they 
marry,  they  marry  in  good  faith,  and  both  sides  intend  to  keep  the  promises  they  make, 
but  after  a  tinte,  the  difficulties  to  which  I  have  alluded,  usually  occur. 

668.  Do  you  think  the  presence  of  chmx)hes  among  them  has  been  to  check 
polygamy  to  some  extent  ? — It  is  a  constant  protest  against  polygamy. 

569.  Do  you  think  the  influence  of  missions  in  that  direction  has  been  on  the 
increase  or  otherwise  ? — I  don't  think  the  influence  of  the  missions  in  that  direction  is 
very  marked. 


32  NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 


Orahain^s  Totni,  Fridn//^  \)th  September. 


PHKSKNT  : 

Sir  J.  D.  Bauky 


J    Ayliff,  Esq.,  M.L.A.  |  AV.  E.  Stanford,  Esq. 

Dr.  BissK'iT  Bkury. 


Examination  of  Sir  Tlieophihis  ShcpHloney  K.C.M.G.,  continued. 

Sir  7.  stuphtottc.  570.  Sir  J,  D,  Barrjf.']   Would  yon  reooraniend  a  law  dealing  with  the  question  of 

,        native  nuirriages  among  the  dependencies  of  tlie  Cape  Colony  'r' — I  think  so,  somethisg 

Sept.  0,  1881.      jy^^  ^j^^  ivgulations  luider  the  Instructions  to  Native  Administrators  in  Natal,  No- 1» 

of  1869,  viz.  :— 

**  Every  luairiago  between  native  and  native,  and  every  translation  of  a  luarriod  native  womazi^  or 
child,  from  an  inferior  to  a  superior  house  or  p^de,  and  every  divorce  between  native  iwd 
native,  shall  bo  n^fi^stered  in  the  office  of  the  Resident  Magistrate,  acting  in  his  capacity  M 
Administrator  of  Native  Law,  in  the  county  or  division  in  which  such  marriage,  oivorc©  or 
translation  is  celebrated,  decreed  or  made. 

'*  Whenov(,T,  in  any  organized  tribe,  or  amon^  such  a  collection  of  the  native  population  as  nisy 
be  formed  into  an  equivalent  to  a  tribe,  for  the  purposes  of  these  regulations,  a  marria^^  u 
agreed  on  between  a  native  man  and  girl,  the  day  fixed  for  the  oelebratian  of  such  marna^ 
shall  be  reported  by  the  intended  husband  to  the  chief  of  such  tribe,  or  other  person  appoijited 
for  the  pm-pose,  where  there  is  no  orgtmised  tribe. 

**  The  chief  or  other  person  api>ointed  thereto  shall  thereupon  direct  an  officer,  to  be  called  an 
official  witness,  to  be  present  at  the  time  and  jilace  of  the  celebration  of  such  marriage. 

**  Tlie  official  witness  shall  require  the  i)ayment,  into  his  hands,  by  the  intended  husband,  of  tiie 
registration  fee,  before  the  marriage  ceremony  is  pnx«eded  with ;  and  should  the  fee  not  1» 
so  paid,  such  official  witness  is  authorised  and  required  to  forbid  the  marriage  ooremoDy  being 
proceeded  with,  until  such  payment  is  made. 

<'  At  an  early  part  of  the  ceremony  the  official  witness  shall  publicly  ask  the  girl  to  be  maitied 
whether  it  is  of  her  own  free  will  and  consent  that  she  is  about  to  be  married  to  tlie  man 
who  proposes  to  become  her  husband  ?    And  if  she  declines  publicly  to  announce  her  oanaent^ 
or  if  she  shall  declare  her  dissent,  the  official  witness  is  empowered  and  required  to  pirohifaii 
the  further  proceeding  with  the  ceremony,  and  if  necessary,  to  take  the  girl  at  onoe  under  IiIb 
protection  and   escort  her  to  the  magistrate.     Provided,  however,  that  in  the  ease  of  Uie 
marriage  of  any  widow  or  divorced  woman,  at  which  none  of  the  ceremonies  that  nioaily 
accompany  that  of  a  giii  never  before  married  are  observed,  it  shall  be  a  suffioiont  eompliiHMM  * 
with  these  Regidations  for  the  (official  witness  to  put  the  question  as  to  the  woman's  oonaenty 
and  to  require  and  receive  the  jmyment  of  the  registration   fee  at  any  time  between  tlie 
day  of  engagement  between  the  jMuiies  and  that  of  marriage,  inclusive  of  the  latter. 

*'  The  official  witness  shall,  as  soon  after  any  marriage  as  may  be  jiossible  or  convenient,  pay  over 
the  amount  of  fees  ho  may  have  received  to  the  chief  imder  whom  he  acts,  or  to  the  magiafmie 
direct,  as  may  be  decided  upon  by  arrangement  between  the  magistrate  and  chief ;  and  ■hoold 
it  be  arranp^ed  that  the  payment  is  to  bo  made  direct  to  the  magistrate,  the  official  witness  is 
forthwith,  by  messenger  or  otherwise,  to  report  every  such  payment  and  its  amount,  and  the 
marriages  on  whose  account  the  fees  were  pjiid,  to  his  chief. 

'*  At  such  time  or  times  as  the  ma^strato  may  direct,  the  official  witness  shall  attend  at  the  office 
of  the  magistrate,  accompanied  either  by  the  husband,  in  cveiy onarriago  that  has  taken  plaoo 
in  the  presence  of  such  official  witness,  in  his  official  capacity,  and  which  marriage  stiU  remaina 
wiregistcred,  or  some  one  representing  the  husband,  and  the  chief  shall  at  the  same  time  either 
send  or  take  to  the  m  agistrate  the  amoimt  of  all  fees  received  by  him,  and  all  manejs  ao 
received  by  such  chief  or  by  the  official  witness  on  account  of  any  registration  then  to  be 
made,  shaU  be  there  and  then  paid  into  the  hands  of  the  Resident  Magistrate,  in  such  wiimw^y 
as  may  satisfy  the  persons  present  interested  therein  that  the  amounts  severally  paid  by  them 
have  been  duly  handed  over  to  the  magistrate. 
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*  The  magistrate  shall  then  proceed  to  register  the  marriages  or  other  matters  on  whose  accomit      ^^  T.SK^t^n: 
the  ^98  hare  been  hanaed  to  him,  and  to  insert  the  information  required  by  the  seTeral        ^^        _. 
headings  of  the  colomns  in  the  form  of  record  to  be  supplied  to  him  for  this  purpose,  so  as  to        ^^'^'  ^*   ^ 
ensure  an  efficient  and  practical  registration  for  reference  hereafter.    The  names  and  other 
particulars  there  to  be  taken  from  t-he  husband  or  his  representatiye,  as  well  as  from  the  official 
witness  or  the  chief. 

*'  In  the  case  of  natives  desirine  to  be  married  according  to  Christian  rites,  the  presence  of  the 
official  witness,  required  by  these  Regulations,  may  be  dispensed  with ;  but  it  shall  be  necessary 
before  such  marriage  is  celebrated  that  a  license  permitting  it,  sigpied  by  the  Resident 
Magistrate  of  the  county  or  division  in  which  such  marriage  takes  place,  shall  be  produced  to  the 
officiating  clergyman  or  minister. 

**  In  the  event  of  the  parties  to  a  marriage  between  native  and  native,  according  to  Christian  rites, 
agremng  to  forego  all  transfer  of  cattle  or  other  property  on  the  occasion  of  such  marriage,  it 
shall  be  competent  for  them  to  do  so ;  provided  that  zke  father  or  other  person  entitled,  accord- 
ing to  native  law,  to  receive  such  property  shall,  previous  to  the  marriare,  make  a  declaration 
before  the  Resident  Magistrate  voluntarily  resifipnmg  such  risht ;  and  if  the  person  resigning 
such  right  is  himself  legally  vested  therewith,  and  would  oe  entitled  then  and  there  to  the 
absolute  control  and  disposal  of  such  property,  if  the  transfer  of  it  were  made ;  and  provided 
also,  that  the  woman  or  girl  herself  consents  to  such  transfer  on  her  behalf  being  waived  ;  then 
such  marriage  shall  be  a  lawful  marriage,  although  no  cattle  or  other  property  shall  have  x)assed 
between  the  families,  and  such  declaration  of  voluntary  resignation  before  the  Resident  Magis- 
trate shall  be  an  effectual  bar  to  any  future  claim  for  property  on  the  ground  that  none  passed 
at  the  marriage. 

"  No  divorce  between  native  and  native  shall  be  valid  until  after  full  trial  it  has  been  ordered  by  the 
chief  and  confirmed  and  registered  by  the  magistrate,  or  after  trial  before  the  magistrate  it  has 
been  ordered  and  registered  by  him. 

571.  Do  you  reoommend  these  regulations  ? — ^Yes,  modified,  of  oourse,  to  suit  the 
x>iidition  of  the  people  to  whom  they  are  intended  to  apply.  Those  regulations  were, 
lowever,  drawn  up  with  the  view  of  raising  revenue,  as  well  as  of  regulating  the 
narriage  law,  so  as  to  avoid  doubling  the  hut-tax.  The  latt^er  object  of  regulating 
narrioges  was,  and  still  is,  carried  out,  but  the  object  of  raising  revenue  by  the  marriage 
aw  was  abandoned  after  a  few  years'  trial. 

572.  These  regulations  were  in  force  up  to  1875  P — And  modified  as  I  have  de- 
Ksrlbed,  are  in  force  still,  embodied  on  the  Natal  native  code. 

673.  Have  they  been  found  to  work  well  ? — I  think  so. 

574.  These  regulations  require  the  registration  of  every  native  marriage  upon  pay- 
nent  of  a  fee,  and  require  also  an  open  declaration  that  the  wife's  consent  has  been 
>litained  P — ^Tes,  with  the  exception  of  the  fee  which  has  been  remitted ;  and  it  makes  the 
ralidity  of  the  marriage  dependent  on  such  declaration  of  the  woman's  consent  being 
Kibliciy  made  at  the  ceremony. 

675.  It  recognizes  the  native  custom  ukulobola  P — Yes,  and  restricts  it. 

576.  Whose  property  do  the  lobola  cattle  become? — ^The  property  of  the"  girl's 
bther,  or  his  heir. 

577.  In  case  a  woman  dies  without  issue,  must  the  lobola  be  returned  P — Betumed, 
[  think  among  all  inde^ndent  tribes,  unless  another  wife  from  the  same  family  takes 
her  place.    In  Natal  this  has  been  one  of  the  most  difficult  points  to  decide.  On  the  one 
haaa  it  seemed  desirable  that  native  marriages  shoidd  be  clothed  with  as  much  finality 
as  possible ;  it  was  thought  that  to  make  the  circumstance  of  marriage  a  final  transfer 
of  ibe  daughter  from  the  family  in  which  she  had  been  bom,  to  that  into  which  she  was 
married,  presented  many  advantages  political  as  well  as  social ;  that  it  would  prevent 
miBUiiderBtandings  and  litigation  where  they  most  frequently  occurred,  and  attaoi  more 
reality  and  solemnity  to  the  marriage  itself.     On   the  other  hand  it  became  apparent 
th^t  the  more  completely  this  finality  was  effected,  the  more  completely  would  the 
woman  be  deprived  of  a  real  advantage,  the  protection  of  her  natural  protectors ;    her 
father  or  her  relations  would  no  lonfi^r  loyauy  possess  this  ri^ht,  nor  would  self-interest 
any  longer  prompt  them,  to  expostulate  or  interfere  in  her  benali,  or  to  receive  her  back 
and  care  for  her,  should  she  be  ill-treated.  The  feeling  created  in  her  mind  by  the  custom 
o£  lobola,  that  the  cattle  which  passed  from  her  husbiemd's  to  her  father's  family  gave 
her  the  right  to  daim  from  the  latter,  should  she  need  them,  both  protection  and  main- 
tenance, would  be  destroyed,  and  her  interests  be  materially  injured.    In  most  tribes 
which    retain    their    patriarchal  form  of  Government,  in  contradistinction  to    the 
autocratic  Zulu  form,  the  father's  family  always  retains  the  power  of  protecting  its 
daughters,  even  after  marriage,  against  ill-treatment  of  her  husband ;  and  this  power  is 
frequently  exercised  sometimes  to  an  extravagant  and  pernicious  extent.      Among  more 
aotocratic  tribes  it  falls  somewhat  into  abeyance  imtil  dissolution  of  the  marriage, 
when  the  daughter  reverts  to  her  father's  family  and  he  becomes  offoin  entitled  to 
whatever  may  accure  from  a  second  or  further  marriage.     The  Natal  Government  en- 
deavoured to  avoid  the  evils  of  both  these  courses  by  making  the  marriage  a  final  trans- 
far  of  the  women,  while  it  hoped  to  conserve  for  her  all  the  advantages  she  had  pre- 
viously possessed,  by  transferring  to  the  husband's  family  all  interest  in  any  future 
marriage  she  might  make.     This  involved  that  no  property  which  passed  between  the 
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Sir  7.  Sk^pttoM.     families  at  the  first  marriage  could  be  reclaimed  on  its  dissolution,  and  further,  that  o 
Sept«  9,' 1881.      the  marriage  of  a  daughter  her  father's  family  lost  all  legal  right  to  interpose  on  hec?4 

behalf.  Tiie  success,  or  otherwise  of  legislation  on  such  a  subject  must  be  judged  or^ 
almost  exclusively  by  the  effect  it  produces  on  the  condition  of  the  woman.  As  1  hac=^ 
most  to  do  wnith  chosing  among  these  various  e\41s,  I  may  be  excused  if,  aft^  seeingi 
what  I  have  of  the  working  of  the  system  chosen,  I  express  a  doubt  that  the  devicei^ 
although  accepted  generally  by  the  natives  as  fair  and  just,  has  improved  her  conditio] 
My  own  belief  is,  that  the  original  object  of  the  lobola  custom  was  to  protect  the 
and  to  place  her  father's  family  in  a  position  to  afford  her  maintenance  in  her  need 
the  custom  has  however  been  corrupted  or  prevented,  and  the  direction  has  been  in-j 
fluenced  by  the  form  of  government  imder  which  it  has  been  practised ;  the  patriarch&«H 
form  has  encouraged  licentiousness,  while  under  the  autocratic  form  the  tendency  ha^ 
been  towards  treating  the  woman  more  as  a  chattel.  I  am  inclined  to  the  opinion  thafc: 
in  any  legislation  on  the  subject  the  lobola  cattle  should  be  held  to  give  the  daughter 
the  legal  right  of  asylum  and  maintenance.  Tou  cannot  abolish  the  custom,  and  Buctr 
a  provision  would,  I  think,  restore  to  it  its  original  object. 

678.  If  that  were  done,  would  you  not  provide  that  in  case  of  the  death  of  th^ 
husband  this  lobola  should  become  the  property  of  the  children   of  the  marriage  ? — '^ 
shoidd  not  be  inclined  to  go  so  far  as  that. 

579.  You  would  be  inclined  to  have  some  of  the  cattle  kept  in  trust,  in  case  of  thi 
death  of  the  husband,  for  the  children  of  the  marriage.     Would  that  trust  be  rested  i 
the  father  exclusively  ? — I  should  not  be  inclined  to   call  it  a  trust,  but  to  give  th< 
daughter  and  her  children  a  legal  claim  on  her  father's  establishment,  in  case 
needed  it.  , 

580.  Not  only  against  the  father's  estate,  but  the  heirs  of  that  estate,  and  th^ 
receivers  of  the  lobola  ? — Certainly. 

581.  Mr.  TF,  E,  Stanford,']  This  lobola  is  in  fact  a  claim  upon  the  fomilieB  ? — 
Yes,  it  is  a  contract  between  families,  as  distinct  from  one  between  individuals. 

582.  It  is  a  form  of  obligation  on  both  sides  ? — Yes. 

583.  I  gather  from  your  evidence  that  you  think  any  innovation  upon  Kafir  laws 
and  customs  should  be  proceeded  with  cautiously,  and  especially  so  in  regard  to  poly- 
gamy and  ukulobola  ? — ^Yes. 

584.  With  reference  to  their  marriages,  would  any  native  say  of  a  girl  who  wa« 
about  to  be  married  that  she  was  going  to  be  soldP  Would  they  not  say, 
this  girl  is  going  to  be  married  P— 1  have  never  heard  the  word  sold  used  wiUi 
regard  to  marriage,  nor  would  the  natives  ever  think  of  saying  that  the  girl  was  about 
to  be  sold. 

585.  Nor  on  the  other  hand,  is  it  likely  that  a  man  who  was  about  to  marry  would 
say  I  am  going  to  buy  a  girl  P — No. 

586.  According  to  Kafir  custom,  a  marriage  after  consummation  is  set  aside  by  a 
return  of  the  cattle,  when  a  woman  leaves  her  husband.  In  their  ordiuorv  bargains  in 
trade,  could  a  sale  finally  concluded  be  thus  annulled  ? — I  should  say  only  by  consent 
of  both  parties. 

587.  It  occasionally  happens  that  a  woman  leaves  her  husband,  haviufi^  borne  him 
children.  After  her  return  home  she  is  married  to  another  man  by  her  mther.  Sub- 
sequently the  first  husband  claims  and  gets  her  bock.  If  she  has  children  by  the  second 
man,  to  whom  do  they  belong  P — Such  a  state  of  things  shows  great  demondization  and 
seems  to  require  the  intervention  of  some  check.  I  believe  that  within  my  recolleotian 
of  the  Cape  Frontier  Tribes  divorce  was  not  final,  or  any  protection  to  third  parties  until 
sanctioned  by  the  chief.  Such  being  the  case,  the  first  would  be  the  only  marriage, 
unless  dissolved  by  authority  of  the  chief,  and  if  not  so  dissolved,  all  subsequent  so- 
called  marriages  would  be  null,  and  the  children  would  belong  to  the  first  husband.  In 
Natal  no  divorce  is  valid  miless  decreed  by  competent  authority,  other  than  the  &tber 
of  the  girl. 

588.  Sometimes  it  does  happen  that  a  father  encourages  his  daughter  to  leave  her 
husband,  in  order  that  he  may  marry  her  to  another  man,  and  so  get  more  dowry.  This 
you  condemn  P — I  utterly  condemn  this.  I  believe  I  remember  the  time  when  among 
the  frontier  tribes,  if  it  were  proved  that  the  wife's  father  had  encouraged  his  daught^ 
to  leave  her  husband,  the  father  was  made  to  refund  a  portion,  at  least,  of  the  catUe  he 
had  received  on  her  marriage.  It  is  evidently  necessary  that  some  provision  should  be 
made  for  divorce.  It  is  a  question  whether  the  fatlier  should  be  allowed  to  receive 
doi\Ty  from  the  second  maniage  of  his  daughter. 

589.  Sir  J,  1).  Barn/,1  After  a  divorce  has  once  taken  place,  there  should  be  no 
dowry  P — In  Natal  the  fatner  cannot  receive  dowiy  for  the  second  marriage  of  his 
daughter  ;  in  case  of  her  being  left  a  widow  and  marrying,  the  second  dowTy  goes  to  the 
husband's  family,  and  so  on.  ^ut  this  by  no  means  provides  for  all  the  difficulties  of  the 
case ;  it  is  a  matter  in  which  the  probable  fate  of  the  woman  has  to  be  considered  ;  and 
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igarding  which  I  feel  somewhat  doubtful  of  the  wisdom  of  the  aotion  which  was    ^^  r.  SAsp§uii4. 
lopted  on  my  recommendation  in  Natal.  Sept  9»  I88l. 

590.  If  every  dowry  is  treated  as  a  settlement  and  the  law  recognizes  it,  you  can 
eate  trust  at  once  P — There  are  difficulties  in  the  way  of  treating  it  as  a  trust  or  settle- 
»Qt,  one  of  which  is  that  the  fund  would  be  represented  by  cattle,  a  description  of 
opcnrty  that  must  involve  perpetual  litigation.  I  have  thought  of  applying  the  prin- 
ple  to  the  lobola  cattle  of  the  second  marriage,  but  it  has  appeared  to  me  that  the 
iher-in^law  woiild  always  have  the  advanta^  in  any  dispute  regarding  them.  I 
erefore  prefer  the  native  idea  of  a  legal  dajm  to  maintenance,  whatever  may  have 
(oome  of  the  cattle,  as  most  practical  and  effective. 

591.  The  law  may  then  step  in  and  accuse  the  father-in-law  of  havine  abused  the 
list  P — I  think  that  imless  the  magistrate  exercises  supervision  over  such  a  trust,  it 
[>iild  fail. 

592.  Mr.  IF.  E.  Stanford,']  I  don't  find  this  evil  so  great  beyond  the  frontier  as 
tlie  colony,  where  the  fathers  of  the  girls,  knowing  that  they  can't  be  touched,  many 

leir  daughters  to  one  man  and  then  another  P — Yes,  that  is  so  I  believe,  and  it  comes 
'  allowing  an  evil  to  develop  as  it  chooses ;  and  this  one  does  not  belong  to  a  class  of  evils 
hich  usually  correct  themselves. 

593.  To  meet  this  evil  you  say,  you  would  allow  the  magistrate  to  have  supervision 
reir  the  case ;  but  suppose  he  had  no  knowledge  of  their  customs  P — It  is  impossible  I 
tiink  to  govern  people  satisfactorily  without  knowing  their  customs  and  modes  of 
bought ;  magistrates  who  do  not  possess,  or  soon  acquire  a  knowledge  of  these,  are 
lan^rous  persons  to  be  entrusted  with  the  char^  of  native  populations.  If  you  decide 
o  touch  the  evil  at  all,  it  must  be  touched  judiciously  and  with  a  firm  hand. 

594.  Would  you  encourage  a  system  of  informers  P — I  don't  approve  of  such  a 
svstem.  In  Natal  certain  responsibilities  are  laid  upon  the  chief  and  as  a  rule  he  dis- 
4arges  them  very  fairly.  Native  Gbvemment  officers,  called  official  witnesses,  have  also 
oeen  appointed  to  see  tnat  the  marriage  regulations  are  properly  carried  out  and  the 
narriages  all  registered,  for  which  they  receive  a  fee.  If  the  law  is  evaded,  it  is  the 
luty  both  of  the  chief  and  tliese  officers  to  report  the  evasion  to  the  magistrate,  who 
ipon  becoming  informed  of  it,  takes  steps  for  the  punishment  of  the  offenders. 

595.  Sir  J.  D.  Barry,']  Is  the  forfeiture  of  cattle  in  Natal  opposed  by  the  natives  ? 
—The  system  of  carrying  out  the  forfeiture  by  means  of  the  natives  tJiemselves,  renders 
iny  serious  resistance  to  it  improbable  ;  it  is  only  when  the  execution  of  a  judgment 
)omes  to  be  carried  out  by  a  white  sheriff  or  his  officer,  that  dangerous  opposition  mav 
ie  provoked. 

596.  Mr.  W,  E,  Stanford.]  Cattle  paid  are  essential  to  the  validity  of  any 
narriage,  are  they  not  P — I  would  not  say  that  it  is  necessary  that  cattle  should  be  paid, 
9ut  that  something  should  pass  between  the  families.  I  have  known  tribes  where  no 
cattle  passed,  because  there  were  none  to  be  given.  There  are  tribes  beyond  Zululand 
in  whose  oountrv  cattle  will  not  thrive,  who  pay  in  com  or  something  of  that  kind, 
[n  the  Transvaal  there  are  tribes  who  are  large  manufacturers  of  hoes,  from  native  iron, 
which  they  give  as  dowry,  and  amongst  whom  the  hoe,  in  fact,  takes  the  place  of  cash 
as  the  circulating  medium. 

597.  What  is  the  name  of  these  people  P — They  call  themselves  the  Amagwamba. 
TheBoers  call  them  Knob  Noses. 

698.  Do  you  think  that  the  women  themselves  would  remain  with  their  husbands 
if  something  <£d  not  pass  as  dowry  P — I  think  not  while  the  women  retain  their  piesent 
ideaa.  I  have  known  cases  in  which  the  marriage  has  been  practically  abrogated  in 
consequence  of  the  woman's  resentment,  because  her  place  in  her  f ather  s  home  was  not 
represented  bjr  any  lobola  property.  A  woman  married  without  dowry  looks  upon 
herself  as  havmg  been  disrated.     She  is  jeered  at  by  the  other  women. 

699.  These  women  look  upon  themselves  as  concubines  P — I  don't  know  that  they 
^  as  far  as  that,  but  they  look  upon  themselves  as  disrated  women. 

600.  In  Natal,  is  the  dowry  paid  at  once  or  by  degrees  P — As  a  rule  it  is  paid  at 
)x\ee. 

601.  Which  is  better  P — Each  has  its  advantages.  I  am  not  quite  sure  whether 
paying  by  degrees  has  not  the  most. 

602.  Would  you  approve  of  a  system  of  paying  before  the  ceremony  of  the  marriage 
baa  been  gone  through,  or  would  you  insist  upon  all  payment  preceding  the  marriage  P 

- — ^I  don't  think  I  would  insist  upon  that. 

603.  Sir  J,  D,  Barry,]  Would  you  enforce  a  promise  to  pay  P — To  hold  such  a 
promise  not  binding  would  be  tantamount  to  insisting  upon  the  whole  payment  beinir 
made  before  marriage,  because  the  girl's  family  would  not  permit  the  mamage  until^ 
riiould  be  i)aid ;  and  tiie  inconvenience  of  this  would  be  that  it  would  delay  the  marriage 
of  yotmg  men,  and  tempt  to  theft,  whereas  pajment  by  instalments  would  avoid  tSs. 
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fiir  T.  Shipit^iti.     Qj^  ^jjg  other  hand,  completion  of  payment  before  marriage  makes  the  transaction  final, 
Sepl.  9, 1181.      and  has  the  effect  of  preventing  a  good  deal  of  litigation.     It  is  a  question  which,  like 

most  others,  has  two  sides  to  it. 

G04.  Mr.  JF.  E.  Stanford,']  When  a  married  woman's  children  become  of  age, 
have  any  of  them  a  right  to  receive  cattle  from  their  mother's  relations  in  the  form  of 
ukueela  (begging)  ? — It  is  a  custom,  but  there  is  no  law  to  enforce  it. 

605.  It  is  usual  for  them  to  get  a  present  of  this  kind  ? — Yes,  among  most  tribeSw 

606.  Is  there  any  punishment  inflicted  on  the  father  for  mxaryias  his  daughter  a 
second  time,  the  first  marriage  not  having  been  formally  set  aside  P — 1  do  not,  after  so 
many  years  absence,  know  what  the  practice  in  such  a  case  would  be  among  the  Cape 
Frontier  Tribes ;  but  in  Natal  I  believe  that  it  would  be  treated  as  an  offence,  and  the 
father  fined. 

607.  Would  you  recommend  such  a  law  to  be  introduced  by  us  ? — Yes. 

608.  Does  tikutirala  (ninning  off  with  a  girl)  preparatory  to  negotiation  for 
marriage,  obtain  in  Natal  P — I  believe  that  among  some  tribes  the  old  custom  of  a 
mock  abduction  and  struggle  is  still  represented  at  the  preliminary  ceremonies  of  a 
marriage,  but  not  among  all. 

609.  At  the  trial  of  any  dowry  case,  is  it  usual  to  take  into  consideration  the 
increase  of  the  cattle  during  such  time  as  may  have  elapsed  between  the  date  of  marriage 
and  the  day  of  trial,  or  is  the  original  number  as  representing  a  certain  value  all  that 
can  be  sued  for  P — When  the  marriage  payment  is  not  a  final  transaction,  the  role 
generally  adopted  is  that  Ihe  original  number  only  con  be  sued  for  The  theory  is  that 
both  families  were  entitled  to  the  use  of  that  which  was  transferred  to  them  by  the 
marriage. 

610.  Are  expenses,  such]  as  feasts  at  the  marriage,  outfit  of  the  bride  &c.,  recover- 
able after  dissolution  of  the  marriage  P — They  are  usually  pleaded  in  cases  of  divoroe, 
and  are  taken  into  account  where  the  adjustment  of  property  has  been  decided  upon. 

611.  Would  you  recommend  in  Natal  that  after  tms  date  the  marriage  of  one 
only  be  recomized,  and  that  actions  for   recovery  of  dowry,  or  damages  for  adultery 
are  recoverable  in  reference  to  her  alone  P — No. 

612.  Is  the  amount  of  damages  awarded  by  Kafir  law  the  same  in  a  case  of 
adultery,  where  pregnancy  has  been  caused,  as  in  one  where  this  has  not  been  the  caae  f 
—I  thmk  no  difference  is  made. 

613.  In  the  latter  of  the  cases  mentioned  is  it  usual  for  the  aggrieved  husband  to 
prosecute  unless  he  has  himself  discovered  the  illicit  intercourse  P — i  suppose  not. 

614.  Is  the  custom  of  uhibeha  (giving  a  present  to  the  mother-in-law  of  the  woman) 
reoognized  as  evidence  against  the  adulterer  P — We  have  no  such  custom  in  Natal. 

616.  Is  it  not  a  general  rule  among  the  Kafir  tribes  that  a  father  cannot  hold  two 
dowries  for  the  same  girl  P — It  is  the  rule  in  Natal  made  by  us ;  but  I  think  in  all  in- 
dependent tribes  a  fatiier  may,  upon  the  dissolution  of  his  daughter  fi'om  marriage, 
marry  her  again  and  receive  uKulooola  for  her. 

616.  Is  the  ukungena  custom  still  practised  in  Natal  P — Yes. 

617.  Sir  J,  D.  Barry,']  What  is  this  custom  P — It  means  that  a  junior  brother  of 
a  deceased  husband  takes  the  widow  of  the  deceased,  and  raises  up  seed  to  the  deceaaed'a 
family. 

618.  Would  the  children  by  a  junior  brother  take  the  position  held  by  those  of  the 
deceased  P — The  object  of  this  custom  is  to  keep  a  large  family  together  after  the  death 
of  its  head. 

619.  Dr.  Berry,]  In  the  ''instructions  issued  to  the  Administrator  of  Natiye 
Law,  since  June  21,  1840,  and  regulations  issued  under  the  Provisions  of  Law  No.  I, 
-of  1869,"  there  is  a  reference  to  the  custom  of  ukungcna'^ — Yes;  it  is  as  follows  :— 

**  The  native  custom,  in  accordance  vdMh  which  a  junior  brother  takes  the  wives  of  his  deoeased  elder 
brother,  to  raise  up  seed  to  the  house  of  the  latter,  is  so  universal,  and  held  in  such  respect  by 
the  natives  generally,  that  it  was  deemed  undesirable  to  attempt  to  put  a  sudden  stop  to  it  by 
any  Begulation  imder  Law  No.  1  of  1869.  It  is,  however,  a  practice  which  the  Gkiveinmenthaa 
always  discouraged,  and  is  still  desirous  of  discoiu*aging  as  far  as  it  may  be  wise  to  do  so.  Tlda 
custom  is  callea  **  Ukungena,*'  and  the  object  of  it  is  to  prevent  a  largo  estabUshment  from 
being  necessarily  broken  up,  the  women  dispersed,  and  the  children  left  without  any  persons  to 
care  for  their  wants  on  the  death  of  the  head  of  the  family.  In  the  view  of  the  natives  them- 
selves, therefore,  the  custom  was  established  to  benefit  the  bereaved  family.  Any  children  bom 
imder  this  arrangement  are,  legally,  the  children  of  the  Jeco:i -.  d. 

^*His  Excellency  the  Supreme  Chief  has  been  pleased  to  issue  the  following  Bules  by  it-hich  the 
custom  of  of  *'  Eukungena'*  shall  bo  regulated : — 1.  Tho  free  consent  of  the  widow  shall  be 
indispensable  to  such  an  arrangement  being  made.  2.  Any  widow  shall  be  at  liberty  to  many 
in  accordance  witli  the  Regulations  issued  under  Law  No.  1  of  1869.  3.  All  arrangements  for 
**  Ukongena  *'  shall  be  registered  after  the  consent  thereto  of  each  woman  shall  have  been  ascer- 
tained by  the  official  witness  and  rej^oited  to  the  magistrate.*' 
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620.  Is  that  law  now  referred  to  the  same  as  that  known  among  the  Jews  as  the    ^  T.^^epaimt. 
law  of  the  Levirate  P — Yes ;  with  this  difference,  that  by  that  Jewish  law,  as  I  under-      sopt.  9,  issi. 
stand,  a  man  married  his  deceased  brother's  wife  only  where  there  had  been  no  issue ;  in 

die  other  case  the  absence  of  issue  is  not  necessary,  and  the  brother  becomes  the  husband 
of  his  deceased  brother's  wife  by  arrangement,  without  going  through  the  ceremony  of 
marriage.     Practically  I  believe  it  to  be  the  same  thing. 

621.  Mr.  W,  E,  Sfan/at^d,']  What  is  about  the  usual  number  of  wives  of  heads 
of  kraals,  and  of  chiefs  in  Natal  P — There  are  some  who  have  20  and  25  wives,  but 
the  average  is  very  much  below  that,  and  I  should  think  from  about  4  to  6  would  be 
the  average. 

622.  Have  many  of  the  Qommon  people  more  than  one  P — Many  of  them. 

623.  Would  not  any  attempt  f  orcibljr  to  put  down  polygamy  be  politically  danger- 
ous, 8^i^  that  the  most  important  men  m  the  several  tribes  would  be  the  first  touted 
by  it  P — liiere  would  be  great  political  danger,  because  there  must  be  great  and  severe 
coercion  applied  to  change  even  the  form  of  the  custom.  I  believe  that  no  extent  of 
coercion  would  do  more  than  change  the  form,  and  the  effect  of  such  a  change  would  be 
much  more  demoralizing  to  the  people  than  the  custom  itself.  Of  all  institutions  among 
therm,  that  of  pol^g^miy  is  the  one  which  they  cling  to  with  the  greatest  tenacity. 

624.  Is  tneir  jealousy  to  any  great  extent  amongst  the  several  women  married  to 
one  man  P — ^There  must  of  course  be  jealousies  where  every  wife  vies  with  the  others  to 
make  herself  most  pleasing  to  her  husband ;  but  I  do  not  think  that  they  exist  to  such 
an  extent  as  one  might  suppose  or  expect. 

625.  Who  fixes  the  position  in  the  domestic  cirde  to  be  taken  by  each  wife,  and 
where  is  this  usually  done  P— In  cases  of  chiefs'  wives  their  position  is  usually  fixed  by 
the  chief,  assisted  by  his  headmen,  at  the  kraal  of  the  tribe. 

626.  And  with  the  common  people? — The  first  wife  is  the  chief  wife,  and  her 
eldest  son  is  the  heir. 

627.  Does  the  great  wife  exercise  any  authority  over  the  restP — Yes,  she  is  the 
mistress  of  the  establishment. 

628.  Has  ever  a  case  come  to  your  notice  in  which  a  Kafir  woman  has  thrashed 
her  husband  P— I  don't  remember  any  such  case. 

629.  What  would  the  law  be  in  such  a  case  ? — The  law  would  most  probably  laugh 
at  his  complaint. 

630.  I  suppose  it  does  happen  at  times  that  the  grey  mare  is  the  better  horse  ? — 
I  suppose  it  does,  ivhere  the  wul  and  intellect  are  on  the  woman's  side  ;  but  as  a  matter 
of  fact  I  have  obiaerved  that  women,  whether  black  or  white,  can  always  have  their  way 
if  they  are  determined  upon  having  it. 

631.  You  think  that  they  have  their  rights,  and  that  they  are  recognized  ? — Yes , 
and  that  they  have  the  means  of  insisting  upon  their  being  recognized. 

632.  If  a  man  beats  a  woman,  what  tnen  ? — He  is  entitled  to  i)uni8h  her,  but 
somehow  he  usuallj'  gets  the  worst  of  it.     Public  opinion  is  against  cruelty  to  women. 

633.  Suppose  he  overworks  her,  has  she  redi'ess  ? — She  need  not  work  except  of  her 
own  free  will.  I  have  often  heard  men  talk  of  Iheir  wives,  and  (•<nnplaiii  that  one 
wife  is  idle,  and  does  not  take  care  of  the  house,  while  he  extols  aiiotlu^r  as  being  in 
•every  way  industrious  and  diligent  and  tlirifty. 

634.  What  remedy  hets  the  husband  against  the  idle  wife  ?— He  has  no  remedy, 
though  in  extreme  eases  he  might  beat  her. 

635.  If  he  beat  her  for  conduct  of  that  kind,  would  she  not  run  off  to  her  friends  P 
— ^That  would  be  her  remedy. 

636.  If  he  ill-treats  her,  she  goes  back  to  hei*  friends  ? — Yes  ;  I  have  knowTi  coses 
where  the  woman  has  been  detained  by  her  friends,  to  the  great  inconvenience  of  hdr 
husband. 

637.  Suppose  a  wife  would  not  return  to  her  husband  on  account  of  liis  cruelty, 
would  the  doi\Ty  be  returned  ?— Not  the  whole  of  it.  He  it  liable  to  forfeit  his  cattle, 
or  a  portion  of  them,  if  his  cruelty  is  held  to  have  justified  the  wife  in  refusing  to  return 
to  him. 

638.  Is  this  payment  of  dowry,  then,  not  one  means  of  securing  a  fair  treatment 
for  the  wife,  because  the  husband  knows  that,  unless  he  treats  her  properly,  he  may  lose 
the  cattle  ?~Yes. 

639.  Marriages  between  relations  by  blooil  are  all  strictly  prohibited,  are  tliey  not  ? 

—Yes. 

640.  Should  a  ckmIc  of  laws  and  customs  for  the  goveniment  of  the  natives  be 
framed  as  now  proposed,  do  you  recommend  tliat  the  causes  for  which  divorces 
ought  to  be  granted  should  be  defined  ? — Yes,  I  tliink  so. 

641.  To  what  would  you  limit  these  causes  ? — Tlie  Natal  code  provides  if  a 
divorce  is  obtained  by  the  wife  for  the  misconduct  of  the  husband,  he  loses  all  right  in 
respect  of  any  payments  on  accoimt  of  any  other  nioniage  of  the  woman,  and  such 
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y.^^*^tow^.  paymeuts  go  to  such  person  as  the  magistrate  may  direct.  Divorce  can  be  obtained  at 
8fpt.  9, 1881.  ^he  instance  of  the  husband  for  the  woman's  adultery,  or  desertion,  or  refusal  or  in- 
ability to  render  conjugal  rights,  or  excessive  abusiveness,  or  other  conduct  imbeooming 
in  a  wife.  Divorce  can  be  obtained  at  the  instance  of  the  woman  for  the  husband  s 
cruelty  and  ill-treatment,  and  for  his  desertion,  or  for  his  refusal  or  inalnlity  to  render 
conjugal  rights.  I  think  something  of  that  kind,  though  I  should  not  qmte  approve 
of  the  wording  in  the  section.     It  might,  perhaps,  be  better  defined. 

642.  What  woidd  you  recommend  in  a  case  where  a  woman  c;oes  back  to  her 
friends,  and  refuses  to  return  to  her  husband,  giving  as  her  reason  that  she  does  not 
like  him,  even  though  she  has  lived  with  him  for  ten  years  ? — I  shoidd  recommend 
something  analogous  to  the  Natal  law  in  that  respect. 

643.  Where  a  man  has  had  a  child  or  children  by  an  unmarried  woman,  or  a 
widow,  has  he  any  right  to  redeem  or  claim  them  by  a  pa}^ment  of  cattle  to  the  relatives 
of  the  woman  ? — I  believe  that  in  some  tribes  this  is  allowed  ;  but  in  Natal  the  child 
would  belong  to  the  father  of  the  girl,  and  the  man  woidd  not  be  allowed  to  benefit  by 
his  own  wrong. 

644.  Is  it  the  custom  amongst  Natal  Ejifirs  for  one  cow  at  least  to  go  with  the 
girl  to  her  husband's  kraal,  as  iihiduuga  ? — More  than  one  usually  accompany  the  girl ; 
one  she  takes  with  her  to  slai^hter ;  the  other  one,  or  more,  go  to  the  husband's  faBier, 
1.^.,  the  husband's  feunily.  The  one  that  the  girl  takes  with  her  to  slaughter  is  called 
imigango,  the  others  umbeko. 

645.  Do  those  which  go  to  the  husband's  family  become  the  property  of  the 
husband,  or  are  they  considered  as  belonging  to  the  wife's  relations  P — They  become 
the  property  of  the  husband's  family.  One  cow  goes,  with  the  doTiTy,  to  the  mother  of 
the  girl,  irrespective  of  anything  else,  and  this  oaunut  be  reclaimed. 

646.  In  the  Natal  law  of  divorce  adultery  in  the  husband  is  omitted,  why  is  that  Y 
— Was  there  not,  imtil  a  comparatively  recent  date,  the  same  omission  in  our  own 
civilised  law  P 

647.  Is  it  usual  in  Natal  after  marriafi;e  for  the  girl  to  get  an  ox  from  her  father 
or  guardian,  to  furnish  her  with  a  kaross,  this  ox  being  called  fk*(jfo  ? — No  ;  the  afiiTnuT 
which  the  girl  takes  with  her  for  slaughter  is  supposed  to  be  for  this  purpose. 

648.  As  a  rule,  is  Kafir  law  well  understock  by  the  people  ? — Yes,  I  think  so, 
that  portion  of  it  which  affects  their  domestic  life. 

649.  Are  the  majority  of  cases,  therefore,  upon  questions  of  fact,  rather  than  on 
questions  of  law  P — Yes. 

650.  Mr.  J,  AyliffJ]  In  proceeding  to  the  discussion  of  the  question,  let  me  ask 
whether  you  take  it  that  per  ae  bigamous  and  polygamous  marriages  are  criminal  ? — I 
could  not  bind  myself  to  such  a  preliminary  as  that.  I  am  quite  willing  to  agree  that, 
in  so  far  as  we  are  able  to  read  the  law  of  nature,  the  custom  seems  opjmsed  to  that  law. 

651.  Is  it  your  opinion  that  the  custom  of  ukulobola  is  opposed  to  the  ideal  of  a 
Christian  marriage  P — I  can't  say  that  in  my  opinion  it  is  necessarily  opposed. 

652.  Is  it  your  opinion,  except  in  regard  to  possible  political  considerations,  that  it 
is  the  duty  of  a  civilized  Government  to  repress  the  practice  of  polygamy  and  ukulobola 
by  law  P — I  think,  as  rerards  polygamy,  1  shoidd  be  inclined  to  say  yes,  if  by  law 
more  than  the  name  could  be  repressed. 

653.  Takinff  it  as  a  rule,  generally  speaking,  that  the  sexes  are  proved  to  be  numer- 
ically equal,  don  t  you  consider  it  impolitic  to  countenance  polygamy  P — I  have  just  said 
that,  but  for  political  considerations,  it  would  be  better  if  possible  to  put  it  down. 

654.  Is  not  the  necessary  effect  of  sanctioning  polygamy  to  give  it  strength  and 
prominence  P — I  don't  think  that  legislating  on  the  siioject  of  iiolygamy  necessarily 
sanctions  it,  because  it  may  be  in  tne  direction  of  repression,  wnile  it  recognizes  its 
existence. 

655.  Don't  you  think  it  would  be  sufficient  for  the  policy  of  law  to  ignore 
polygamy  in  the  same  way  as  English  law  would  be  said  to  ignore  concubinage  P— -That 
is,  do  I  not  think  concubinage  to  Be  less  of  an  evil  than  polygamy  P 

656.  No ;  I  mean  why  should  it  not  be  the  policy  of  the  law  to  ignore  the  praGtioe- 
of  polygamy,  as  the  law  ignores  concubhiage  ? — Your  question  does  not  appear  to  me 
to  take  into  account  the  interests  of  tlie  women  concerned.  If  a  man  marries  more 
women  than  one,  each  considers  herself  as  much  a  wife  as  the  first.  That  is  a  fact, 
which  I  think  shoidd  be  taken  into  (X)nsideration  in  all  legislation  on  the  subject.  If 
there  is  anv  intention  on  the  part  of  Government  to  interfere  with  polygamy  in  such  a 
way  as  to  ignore  all  but  the  first  wife,  that  course  would,  in  my  opinion,  be  unjust  and 
do  harm,  because  you  woidd  be  sacrificing  to  your  ideas  of  right  and  wrong  not  only  the 
feelings  but  the  positions  of  thousands  of  women  who  are,  and  who  believe  that  they 
have  been  honestly  married,  I  cannot  see  how  morality  or  civilization  can  be  served  by 
turning  wives  into  concubines,  unless  it  be  considered  that  concubinage  is  a  more 
civilized,  and,  therefore,  a  preferable  practice. 
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656.  Supposing  you  make  the  women  understand  that,  if  they  become  second  and    ^^  r»  8h$p$imi$. 
ff-M^rd  wives,  tney  sludl  have  no  rij^hts  whatever? — Tliis  might  be  done  in  time,  when      Sept.  9,  ISSI. 
o^J^er  influences  have  so  &r  modified  the  ideas  of  the  people  concerned,  as  to  give  such 
a    jmeasuie  a  diance  of  real  rather  than  of  mere  apparent  success. 

637.  Would  the  case  not  be  sufficiently  met  if  we  simply  ignored  the  custom  P — 
C?^Ttainly  not,  if  it  is  ignored,  it  will  grow,  and  put  on  more  degraded  forms. 

658.  Do  I  understand  you  to  say  that,  except  for  poUtical   considerations,  you 
^^onld  discountenance  polygamy  P — I  do  discountenance  it. 

659.  Leaving  pohtical  exigencies  out  of  the  question,  would  you  recommend  us  to 
lize  polygamy  in  the  colony  P— No,  certainly  not,  in  the  sense  which  your  question 

ipUes. 

660.  Would  you  advise  us  to  legalise  polygamy  in  our  recently  annexed  territories  P 

3,  take  it  that  in  those  territories  it  is  legal,  and  that  you  merely  continue  a  state  of 

thXngs  which  you  found  there,  until  you  can  remedy  it. 

661.  I  mean  would  you  recommend  us  to  legslijse  it  by  a  formal  code  or  Act  of 
I^ajrliament,  taking  the  same  conditions  that  I  put  in  my  former  question,  or  by  any 

ler  legislation  ? — If  you  can  only  deal  with  it  by  legislation,  then  legislation  is 
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662.  Woiild  you  think  it  necessary,  even  if  it  could  be  shown  that  the  political 
coaosiderations  which  you  have  to  look  at  in  Natal  were  not  present  in  the  case  of  the 
p^^ople  in  these  territories  P — ^When  we  speak  of  political  considerations,  we  must  include 
tl:x«  social  condition  out  of  which  the  pohtical  condition  grows. 

663.  Sir  J,  2).  Barry. ']  To  put  it  briefly,  do  you  think  Government  should 
rec30giuse  polygamy,  and  allow  it  to  be  perpetuated  under  certain  conditions  P — Yes, 
^^rith  a  view  to  its  ultimate  extinction. 

664.  Ifr.  J.  AyUff,']  Taking  the  case  of  the  Fingoes,  remembering  that  they  are 
IBritiflh  subjects,  observing,  too,  mat  in  the  colony  the  law  protects  their  polygamous 
marriages,  would  you  advise  that  a  law  should  be  parsed  P — ^That  is  a  question  which  I 
am  not  able  to  answer.  If  no  law  has  been  passed  or  action  taken  with  regard  to  that 
sabjed;  by  the  Cape  Government,  for  forty  years,  it  is  time,  I  think,  that  some  action 
were  taken.  I  am  not  in  a , position,  however,  to  judge  what  action  would  be  best 
suited  to  a  population  whose  condition  is  such  as  that  of  the  Fingoes  is  described  to  be. 
I  am  not  sufficiently  acquainted  with  their  political  or  social  condition  to  enable  me  to 
•of^er  an  opinion  on  that  point. 

665.  Do  you  think  there  should  be  some  control  over  the  Fingoes  in  regard  to 
this  ? — Certainly.  Why  should  you  not  try  to  eradicate  that  which  you  say  is  an 
^vilP 

666.  Do  you  hold  that  legalizing  polygamous  marriages,  as  is  done  in  Natal,  has  an 
ultimate  effect  in  eradicating  the  practice  P — Tes.  I  should  say  recognizing  rather  than 
legalising.  It  gives  you  the  power,  which  nothing  else  can  give,  of  gradually 
repressing  the  practice. 

667.  Suppose  the  natives  find  that  the  law  gives  them  no  facilities  for  recovering 
what  they  may  consider  their  righta  under  theii*  marriage  laws,  don't  you  think  they 
would  have  less  respect  for  such  a  native  custom  than  would  be  the  case  if  our  law 
recognized  and  sanctioned  the  custom  as  you  recommend  ? — I  think  not.  I  recommend 
that  we  should  recognize  and  tolerate  the  custom,  because  no  other  honest  course  seems 
open  to  us.  I  look  upon  the  cose  of  the  Fingoes  as  on  illustration  of  my  meaning,  and 
as  a  support  to  my  view.  Here  you  have  these  people  advanced  in  civilization  still 
practising  polygamy,  still  receiving  payment  for  daughters,  and  doing  it  in  a  manner 
und  to  an  extent  that  the  natives  in  Natal  would  not  think  of.  We  are  told  that  the 
daughters  of  some  of  these  people  can  be,  and  frequently  are,  sold  half-a-dozen  times 
over  by  their  fathers,  who  take  this  means  of  making  money.  This  shows  that  the  evil 
lias  grown  and  token  a  more  degraded  form,  because  it  has  been  ignored  instead  of  being 
recognized  for  the  sake  of  placing  it  under  some  control. 

668.  Do  you  consider  that,  if  your  views  were  carried  out,  missionaries  would 
find  their  labours  encouraged  or  hindered  ? — Encouraged  decidedly. 

669.  Would  not  the  law  then  be  sanctioning  what  the  missionaries  condemn  ? — 
JSanctioning  is  not  the  word  that  I  should  consent  to  use  as  representing  what  I 
recommend.  Governments  fi'cquently  recognize  and  tolerate  evils  for  tlie  j)urpo8e  of 
controlling  and  checking  them,  but  they  do  not,  therefore,  sanction  tliem.  1  hold  that, 
with  regard  to  oil  social  evils  which  in  their  natiu*o  involve  political  mischief,  a  Govern- 
ment is  in  duty  bound  to  act  more  or  less  repressively ;  and  it  cannot  legislate  with  a 
view  to  the  repression  of  an  evil  without  recognizing  its  existence. 

670.  According  to  your  views,  you  thin^  statesmen  should  look  to  the  ultimate 
•extinction  of  this  practice,  and  not  to  any  fostering  of  it  P — Certainly. 

671.  In  Natal,  magistrates  may  order  or  compel  a  woman  to  return  to  her 
husband  ? — They  can  give  an  order,  but  they  woidd  not  use  physical  force. 
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Ba  T.  Skepsione.  (J72.  Would  they  Order  a  woman,  beinfi"  one  of  several  wives,  who  had  become  a 

Sept.  9, 1S81.      Christian  convert,  and  out  of  religious  sGruples  had  left  her  husband,  to  return  to  him  ? 

— I  believe  they  would  be  boimd  to  do  so. 

673.  I  have  remarked  that  some  of  the  early  writers  on  Zulu  customs  say  that  on 
account  of  the  chronic  state  of  war  that  existed  there  was  great  temptation  for  men  to 
take  women  promiscuously  without  marriage  ? — ^Yes ;  the  exigencies  of  war  frequently- 
rendered  marriage  ceremonies  impossible. 

674.  Can  you  say  whether  that  temptation  still  exists  ? — The  temptation  may 
exist,  but  it  cannot  be  given  way  to.  In  those  early  times  extinction  of  the  population 
was  neither  an  imcommon  nor  an  improbable  result  for  men  to  fear ;  and  under  such 
an  apprehension  marriage  ceremonies  cotdd  receive  but  snmll  consideration. 

675.  Assimiing  that  polygamy  has,  from  time  immemorial,  prevailed  among  tke 
native  tribes  of  South  Africa,  do  you  consider  that  its  practice  has  lessened  since 
British  government  and  missionaries  have  become  settled  in  the  country  ?--^I  think  it 
has  somewhat  lessened  in  Natal  in  consequence  of  the  regulations  I  have  before 
mentioned,  which  have  tended  to  make  the  distribution  of  wives  more  eqiial,  by  bringing 
marriage  within  the  means  of  yoimg  men.  I  do  not  think  that  missionary  influence 
has  had  much  effect  in  lessening  the  practice. 

676.  Is  the  practice  of  polygamy  in  Natal  considered  compatible  with  a  sinoere 

Sof ession  of  Christianity,  and  are  j)olygami8ts  allowed  to  be  members  of  any  Christian 
lurch  P — I  don't  know  what  the  views  of  individuals  may  be  on  that  point,  and   I  am 
not  aware  that  any  Christian  Church  permits  polygamy  among  its  members. 

677.  Do  any  of  your  ecdesiasticai  authorities  deal  differently  with  a  polygamist 
seeking  admission  to  the  Chiirch  and  one  who  has  adopted  the  practice  after  admiBBion  ? 
— ^From  what  I  know  of  the  matter,  I  should  say  that  tlie  man  who  beoomes  a 
polygamist  after  becoming  a  member  is  expelled. 

678.  Do  you  know  if  the  majority  of  missionaries  in  Natal  are  strongly  opposed 
to  any  recognition  by  Government  of  the  polygamous  marriages  and  the  pradaoe  of 
"  ukulobola  ?  " — I  believe  it  is  so ;  it  has  always  appeared  to  me  that  they  lorfc  upon 
recognition  as  meaning  sanction. 

679.  Are  there  any  instances  you  know  of  where  natives  who  are  not  church 
members  have  become  monogamists  from  choice  ? — I  think  not ;  many  are  so  from 
necessity. 

680.  Opinion  seems  to  be  divided  as  to  the  true  nature  of  ^'  lobola.*'  While  some 
reliable  persons  represent  it  as  being  a  sheer  transaction  of  sale  and  purchase,  in  which 
a  woman,  without  any  regard  to  her  own  feelings,  is  sold  to  a  man  willing  to  buy  her 
at  a  price  in  cattle  fixed ;  others  as  well-informed  represent  it  as  an  arrangement  where 
cattle  pass,  not  as  a  price,  but  as  a  settlement  for  the  woman  and  her  children  P—  I 
certainly  do  not  hold  the  view  that  it  is  a  sheer  transaction  of  sale  and  purduyie,  for 
the  various  reasons  which  I  have  already  given.  Long  observation  of  this  custom  and 
many  years  of  intimate  judicial  connection  with  it,  have  led  me  to  believe  that  origxxially 
it  was  intended  that  the  pa^Tuent  should  be  a  benefit  to  the  woman  and  her  ohildren, 
and  even  now,  should  she  become  homeless  and  destitute,  or  the  cruelty  of  her  husband 
becomes  imbearable,  she  can  go  back  to  her  father  and  claim  support  because  of  these 
cattle  received  by  him  at  her  marriage. 

681.  But  in  cases  of  those  Knob  Noses  you  mentioned  who  pay  for  a  wife  in  hoesP 
—I  don't  know  sufficiently  of  that  tribe  to  be  able  to  speak  about  them.  They  are, 
however,  I  believe,  a  degraded  people,  and  with  them  the  practice  may,  for  au^t  I 
know  to  the  contrary,  have  become  one  of  mere  barter  or  sale. 

682.  Is  it  not  a  fact  that  according  to  native  custom,  besides  the  duty  of  hut-build- 
ing and  attending  to  domestic  work  the  women  also  perform  all  the  agricultmral  labour 
of  the  establishment  P — As  far  as  my  knowledge  goes  I  should  not  say  that  hut-buHd- 
ing  is  done  by  the  women  alone.  The  work  is  divided ;  the  men  get  the  wood  and  the 
women  bring  the  grass.  The  women  as  a  rule  do  the  cultivation,  but  in  many  tribes 
the  men  work  quite  as  hard  as  the  women  in  the  field.  The  plough  is  now,  however, 
fast  emancipating  the  women  from  the  most  laborious  portion  of  fidd  labour. 

683.  What  is  the  status  of  a  wife  ;  is  she  regarded  as  the  equal  of  het  husband  ? 
— Certainly  not  as  the  equal  of  her  husband.  She  has  her  own  rights  and  position^ 
which  she  caref  idly  guards. 

684.  Do  Kafo*  laws  fix  any  Kmit  to  the  number  of  wives  which  a  man  may  marry  P 
— Not  that  I  am  aware  of. 

685.  Do  they  prescribe  any  rules  to  prevent  ill-assorted  marriages  by  reason  or 
disparity  of  age  P — No. 

686.  Do  Kafir  laws  or  customs  recognize  any  kind  of  divorce  P — Yes,  they  recog- 
nize divorce  as  given  by  the  chiefs.  Some  tribes  are  more  lax,  and  a  consent  to  sepa- 
rate is  sufficient  imtil  it  is  called  in  question. 
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687.  At  the  completion  of  a  marriage  oontract,  do  the  cattle  pase  absolntely  to  the  ^^  T.Sk^toM. 
&iher  or  guaidiaii,  or  do  the  family  of  me  woman  reserve  any  kind  of  right  to  them  P  g^.  ^  ^^3^ 
—Where  the  marriage  is  not  a  final  transfer  of  the  woman,  there  is  always  the  right  ^^* 
reserved  that  shoiild  cruel  treatment  dissolve  the  marriage  the  husband  forfeits  at  least 

a  portion  of  the  cattle. 

688.  Is  there  any  guardian  of  the  girl  beside  her  father  P — Her  guardians  ore  her 
own  people. 

689.  The  g^uardian  is  bound  by  law  to  receive  her  in  case  she  leaves  her  husband 
and  to  support  her  P — It  would  be  perhaps  more  correct  to  say  that  national  custom  and 
£amily  instincts  and  considerations  compel  him  to  do  so. 

690.  Suppose  "  ukulobola"  and  pluraUtj'  of  wives  were  sanctioned,  do  you  think 
that  bigamy  should  then  under  any  circumstances  be  regarded  as  a  crime  in  regard  to 
nativeB,  and  would  it  not  involve  a  conflict  of  laws  to  punish  one  native  for  an  act 
which  in  another  would  have  the  support  of  the  law  P — I  hold  that  if  a  man  marries  ac- 
oofding  to  Christian  rites  he  thereby  bars  himself  from  any  second  marriage  while  his  first 
wife  lives  and  he  is  not  legally  divorced  from  her.  I  think  that  there  would  be  no  in- 
oongruity  in  punishing  for  bigamy  under  such  circumstances. 

691.  Then  if  a  man  married  in  church  according  to  Christian  forms,  you  would 
not  allow  biTn  during  the  lifetime  of  his  wife,  and  before  a  divorce,  to  marry  again  by 
native  custom  P — ^No. 

692.  What  difference  would  you  draw  between  the  case  of  a  polygamist  and  the 
€B8e  just  mentioned  P — ^In  hoth  cases  the  men  are  married  under  on  expressed  or  implied 
OQSitraot.  The  one  observes  the  contract  which  custom  imposes  on  him,  and  the  other 
understands  the  contract  entered  into  by  him  before  a  magistrate  or  clerg3anan.  Each 
ahoold  be  bound  by  the  contract  which  he  has  voluntarily  made. 

693.  It  is  the  cose,  I  believe,  that  the  Natal  law  requires  the  presence  of  what  are 
called  "  <^cial  witnesses,"  at  every  native  marriage  P — Yes. 

694.  I  understand  by  the  3rd  section  of  the  code  of  native  law  administered  in 
Natal  that  marriages  among  natives  are  not  recognized  as  valid  unless  dowry  has  been 
paid  P — ^The  inference  to  be  drawn  from  the  wordmg  of  the  section  is  as  you  understand 
it.  In  all  ordinary  marriages  between  native  and  native  according  to  native  law  some  pro- 
perty must  pass  between  the  families  to  complete  the  contract  and  render  the  marriage 
Talid.  The  object  of  the  section  is  to  provide  for  cases  in  which  the  father  might  from 
oofnseientious  motives  desire  the  marriage  of  his  daughter  to  be  unaccompanied  by  any 
transfer  of  property  to  him  from  the  husband  or  his  family  ;  it  requires  that  in  such 
oases,  and  in  cases  where  such  a  desire  on  the  part  of  the  father  applies  to  marriages 
aoooxding  to  Christian  rites,  that  the  father  shall  make  a  declaration  before  the  magis- 
trate of  his  voluntary  resignation  of  the  right  to  make  any  such  demand  as  in  ordinary 

would  be  made ;  it  provides  also  for  the  proper  registration  of  marriages  so  mode, 
all  the  information  necessary  to  identify  them,  and  it  legalises  them.  The  object 
of  this  declaration  by  the  father  is  to  legally  bar  any  claim  in  respect  of  no  property 
having  passed  on  the  marriage,  which  might  at  any  subsequent  period  be  set  up  by  the 
fai£bear  himself  or  his  heirs. 

696  Does  clause  4  of  the  Natal  code  make  it  indispensable  that  dowry  should  be 
paid  for  a  widow  P — Yes;  that  something  should  pass  between  the  husband  and  the 
iunily  to  which  the  widow  belongs.  The  object  is  to  keep  up  the  woman's  self  respect, 
wfaiok  according  to  their  ideas,  would  suffer  if  no  consideration  passed,  and  to  prevent 
her,  being  a  widow,  from  becoming  common  property,  as  she  is  among  the  Cape  Frontier 
Tribes. 

696.  Apart  from  his  own  integrity  have  you  any  moans  of  knowing  if  the  oflScial 
witnesses  or  registration  officers  in  Natal  pay  the  feesthey  receive  regularly  to  the  magis- 
trate P — I  have  found  as  a  rule  that  if  you  frankly  trust  them  they  will  fulfil  their  trust 
with  faithfulness.  But  there  are  several  checks ;  the  chief  gets  his  fee  through  the  magis- 
trate as  well  as  the  official  witness,  and  he  would  always  know  if  more  marriages  had 
fallen  place  among  his  people  during  the  month  than  had  been  registered,  as  shown  by 
the  account  of  his  fees. 

697.  Is  a  polygamist  punished  if  he  \dolate8  the  marriage  tie  P — There  are  civil 
oonsequences  which  must  depend  upon  the  circumstances  of  the  case,  but  there  is  no 
nM)re  punishment  in  native  law  for  such  violation  than  there  is  in  ours. 

698.  The  court  may  grant  a  divorce,  I  imderstand,  for  cruelty  on  the  part  of  the 
Vmsband  P — Yes. 

699.  Then  I  suppose  we  must  come  to  the  conclusion  that  the  Natal  native  courts 
regard  cruelty  as  worse  than  violation  of  the  marriage  bed  P — The  condition  of  a  people 
w£)  practice  polygamy,  and  our  own  law  on  the  suDJect  to  a  very  recent  date,  suggest 
considerations  which  1  think  sufficiently  account  for  tnis. 

700.  Can  you  tell  us  whether  women  captured  in  war  undergo  any  ceremony  of 
marriage  P — The  fact  of  capture  confers  ownership ; .  the  captor  can  assume  as  he  pleases 
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fiir  T.  ShepBt^ne.     ^^  position  of  father  or  husband ;  that  is  he  may  moxry  the  woman  to  another  or  marrjr^ 
Sept.  9, 1881.      her  himself ;  in  iiie  former  case  there  would  be  some  ceremony,  in  the  latter  a  deolam — 

tion  as  public  as  the  circumstances  permitted  would  be  all.  When  peace  and  oonYenienbS 
neighbourhood  follow  war,  family  claims  sometimes  revive,  and  the  woman's  relatively 
propose  an  arrangement. 

701.  Do  you  consider  that  the  leffal  recognition  of  the  custom  of  polygamy  includes^ 
the  recognition  of  "  ukungena  ?  " — I  snould  not  say  that  one  includes  the  other,  hckM 
ihsi  the  one  custom  is,  as  far  as  I  can  see,  the  only  justification  of  the  other. 

702.  Allowing  your  view  that  polygamous  marriages  give  a  status  to  the  wife, 
that  they  should  receive  some  sanction,  do  you  think  the  same  may  be  said  in  favour 
"  ukulobola  P  " — The  status  of  the  wife  would  be  poor  indeed  if  she  could  be  taunted! 
with  the  fact  that  her  father's  home  was  none  the  better  for  her  having  been 
The   "lobola"   creates   pride  and  self-respect  in  her;    and  she  looks   upon   it 
guarantee  of  protection  as  also  as  of  position. 

703.  I  understand  that  the  intended  ^vife  is  entitled  to  one  head  of  cattle  ?- 
gets  it  on  the  day   of  her  marriage,  and  its  slaughter  is  a  part  of  the 
ceremony. 

704.  Dr.  Berrt/."]  Was  dowry  a  custom  among  the  Kafirs  and  Fingoes  when  you 
first  became  ao(|uainted  with  them  ? — ^Yes. 

705.  Has  it  been  modified  at  all  since  you  came  among  them  ? — I  think  it  hm 
fluctuated  according  to  the  circumstances  of  the  people. 

706.  Do  you  not  think  that  a  custom  of  that  kmd,  when  brought  into  oontaot  wiOt 
civilization,  wUl,  by  and  by,  of  itself  be  extinguished  ? — I  do  not  feel  able  to  think  n; 
after  hearing  what  forty  years  of  contact  with  civilization  have  produced  upon  the  habib 
of  the  Fingoes.     It  seems  to  me  to  be  much  more  likely  to  take  the  direction  of. 
licentiousness,  unless  checked  by  some  kind  of  control. 

707.  I  think  you  said  that  a  law  had  been  passed  in  Natal  to  regulate  the  amoiiBt 
of  dowry  ? — ^Yes. 

708.  Was  that  because  you  found  the  fathers  making  a  trade  of  giving  away  thdnr 
daughters  ? — ^Because  when  there  was  no  check  the  fathers  were  tempted  to  put  preasiire 
on  their  daughters  to  marry  the  man  who  cotdd  and  was  willing  to  pay  most  for  her, 
irrespective  of  the  girl's  wishes ;  and  the  man  who  had  a  pretty  daughter  rated  hat 
according  to  his  idea  of  the  value  of  her  beauty. 

709.  Don't  we  attach  the  same  importance  to  beauty  P — ^We  do  attach  a  good  ded 
of  importance  to  it ;  in  fact,  we  do  a  great  many  things  which  we  condemn  the  Eafin 
for  doing. 

710.  Has  the  law  been  successful  in  discouraging  that  differential  value  of  wamflnP 
— ^I  believe  that  it  has ;  but  the  working  of  it  will  have  to  be  narrowly  watched  io 
prevent  its  object  being  defeated  by  the  ingenious  devices  of  avarice.  I  believe,  too^ 
that  it  has  had  the  effect  of  enabling  more  youn^  men  to  marry  than  before.  A  return 
of  all  marriages  registered  since  18G9,  made  up  in  the  office  of  the  Secretary  for  Nctnw 
Affairs,  Natal,  annually,  contains  many  interesting  facts,  showing,  as  it  does,  how  maiif 
first,  second,  third,  and  so  on,  marriages  took  place  in  each  year.  Unfortunately  lor 
the  purposes  of  comparison  no  such  information  is  available  before  that  date. 

711.  In  the  colonial  Native  Affairs  Blue  Book  for  1879, 1  find  a  native  missic 
writes  as  follows,  on  page  105 : — ''The  great  hindrances  to  Christianity  and  dvilizatioini 
dowry,  polygamy,  circumcision,  beer  parties,  and  red  clay.  Polygamy  is  a  diagnuse^ 
and  ruining  to  females.  Many  old  men  who  have  a  nimiber  of  cattle  buy  as  mamy 
yoimg  women  as  they  can  get,  and  this  deprives  them  of  their  suitable  husbandly 
and  compels  some  of  them  to  become  prostitutes."  Are  these  sentiments  shared  in  by 
you  ? — I  can't  agree  with  all  of  them.  The  evil  of  polygamy  alluded  to  is  what  ib 
Natal  law  aims  at  ameliorating. 

712.  From  what  you  know  of  our  native  dependencies,  do  you  think  it  possible  to 
introduce  a  system  of  marriage  by  means  of  registration  there  P — I  think  so.  It  ii 
quite  possible  to  do  this  in  a  way  which  would  be  felt  to  be  a  real  benefit  by  the  natiirw 
tnemselves. 

713.  If  we  proposed  inlroducing  that  system  of  marriage  by  registration,  do  yoa 
think  it  would  be  advisable  to  begin  by  allowing  a  volimtary  registration  ? — ^No,  I 
think  not.  llegistration  to  be  of  use  must  be  as  peiSect  as  it  can  be  made.  A  volunteay 
registration  must  be  an  imperfect  one,  and  being  imperfect,  would  be  worse  than  useleaa^ 
because  it  would  be  misleading. 

714.  Although  you  are  in  favour  of  registration  of  marriages  before  native  magis- 
trates, you  would  not  have  natives,  who  are  married  in  accordance  with  native  oostoniy 
interfered  with  ? — Both  should  be  registered.  If  you  register  at  all,  every  natiVB 
marriage  should  be  registered. 

715.  Then  if  a  man  wants  to  marry  five  wives,  every  one  must  be  registered, 
whether  he  gives  cattle  or  not  ? — Yes. 
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716.  Do  you  think  there  would  be  anj^  difficulty  in  simply  registering  all  these     Sir  T  Shepttone^ 
:xqarriage8  ? — 1  see  no  difficulty  that  looks  insuperable.      Discretion  and  judgment       «   tT"i88i 
^^roidd  nave  to  be  used  in  the  manner  of  introducing  it,  because  it  would  be  like  the  first         ^  '  ' 
"^iiHIiTig  of  the  reins  with  horses  that  have  never  felt  the  bit. 

717.  You  would  use  the  reins  before  the  whip  P — Quit>e  so. 

718.  You  would  not  interfere  with  their  rights  beyond  simply  making  them 
^msb&r? — ^Eegistration  would  not  interfere  \sith  their  rights  at  all ;  checking  the  abuse 
^nthofie  rights  would  come  afterwards. 

719.  Your  general  belief  is  that  any  rude  disturbance  of  the  habits  of  the  people 
^WDuld  make  them  discontented  with  our  rule  ? — Yes. 

720.  If  this  system  of  registration  were  introduced,  would  you  not  object  to  a  man 
-who  is  already  married  ijvitnout  registration  going  in  and  registering  subsequent 
mazTiages  ? — Certainly  not.  Every  registration  should  show  that  it  is  the  first,  second, 
«r  tiiiia  wife  that  is  being  register^,  so  as  to  show  the  number  of  previous  marriages, 
if  any ;  without  this,  much  valuable  information  would  be  lost.  That  is  the  com«e 
jwU>pted  in  Natal. 

721.  Do  you  find  it  feasible  to  carrj'  that  out  ? — Yes,  quite  so. 

722.  If  a  native  woman  married  against  her  will,  and  after  marriage  does  not  offer 
<x>njugal  rights,  is  she  liable  to  punishment  by  the  man  P — Not  legally.  She 
^woold  be  protected  by  the  magistrate. 

723.  If  the  same  sort  of  thing  were  to  happen  on  our  location  here,  do  you  think 
"WB  should  punish  the  woman  P — ^Among  some  tribes  women  always  resist,  and  some- 
times veiy  seriously.     I  don't  see  how  you  could  punish  for  that, 

724.  I  have  kaown  men  prosecuted  in  magistrates'  courts  for  violently  assaulting 

^omen  who  were  married  to  them  according   to   custom,  and  who  would   not  give 

DQiuuflal  rights  P — Such  cases  can  be  judged  of   only  by  the   circumstances   connected 

-wXk  mem ;  but  it  would  seem  that  a  A-iolent   assault  upon  any  woman  would  justify 

prosecution. 

725.  Is  there  no  native  custom  by  whicli  a  woman  can  divorce  herself  from  her 
liasbsnd  ? — ^None  ;  except  by  nmning  away  fi*om  him,  and  refusing  to  return, 

726.  In  your  reply  this  morning  to  a  proposal  by  the  President  that  cattle  should 

be  Jidd  in  trust,  you  suggested  that  a  woman  had  better  have   a  lien   on  her  father's 

laujse  in  respect  of  the  cattle  paid  for  her  as  dowry  P — If  the  cattle  were  held  in  trust, 

tfaieie  would  oe  no  check  as  to  what  had  become  of  them,  and  the  father  could  accoimt  for 

thoir  non-existence  as  he  liked.  I  tliink  it  would  be  better  for  the  woman  that  she  should 

be  eloihed  with  a  legal  right  to  protection  and  maintenance  by  her  father's  family  in 

OQXfeasidBration  of  the  cattle  received  at  her  maniage,  than  that  she  should  possess  a  claim 

to  fluiy  particular  cattle,  which  might  be  carried  oS  by  an  epidemic  long  before  the  need 

I  would,  in  fact,  legalize  what  is  at  present  the  custom  in  many  tribes. 

727.  If  disputes  about  marriage  were  brourfit  into  our  courts,  do  you  think  the 
~     *  might  act  as  assessor  in  deciding  them  P— He  might  be  of  great  assistance  in  that 


728.  Do  you  tliink  that  there  would  be  any  difficulty  in  substituting  a  monej 
Payment  for  cattle  ? — I  don't  know  that  there  would  be  much  difficulty ;  but  it  woula 
fS^^^m  the  process  more  the  aspect  of  buying  a  woman  than  marrying  a  wife.  The  theory 
M  s«id  by  the  natives  to  be,  that  the  cattle  fiU  the  eyes  of  those  whom  the  daughter 
hai»  left  behind,  as  she  filled  them  with  her  presence.  And,  perhaps,  the  sight  of 
<*ttle  might,  under  the  circumstances,  inspire  a  little  more  sentiment  than  that  of  a  few 

IS  of  money. 

729.  If  the  Government  recognize  a  first  mairiage,  and  not  those  who  marry 
urding  to  native  custom  a  second  and  third  time,  would  not  the  natives  regard  that 

«s  ^  blow  against  their  customs,  and  immediately  become  suspicious  P — I  thiiilc  so ;  and 
tha^t  you  wdUld  sooner  acquire  more  effective  power  to  ameliorate  and  change,  by 
icoognizingthe  facts  you  find,  than  by  ignoring  them. 

730^  This  morning  you  said  that  polygamy  was  against  the  law  of  natiu^  P — I 

ihink  I  said  it  would  seem  to  be  so,  as  far  as  we  were  able  to  read  nature.    The  question 

is  "whether  we  read  her  correctly  or  not. 

731.  Is  it  not  a  fact  that  history  shows  that  originally  all  natives  were  polygamous, 

$fiA  that  we  have  reason  to  suppose  that  the  Kafirs  will  become  monogamous  P — I  may 

IjS  vrongy  but  that  is  not  my  unpression.     I  suppose  it  possible  that  a  class  of  circimi- 

^tanoes  might  have  existed  in  our  country  that  would  favour  polygamy,  and  that 

pother  class  might  have  existed  elsewhere  that  would  discourage  the  practice. 

732.  Do  you  think,  as  far  as  you  know,  that  young  men  have  a  difficulty  in  getting 

trives  under  this  dowry  settlement  P — I  suppose  that  as  a  rule  most  of  them  have.     Our 

young  men  find  less  difficulty  in  getting  than  in  supporting  wives  after  they  have  got 

iliem;  but  among  both  classes,  so  long  as  the  difficulty  exists  as  an  incentive  to  induf^ry 

^d  diligence,  it  can  do  but  little  harm. 

F  2 
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Sir  J.  8h9p$tone,  733.  Have  not  the  parents  a  preference  for  old  and  rich  men  P — ^Yes. 

8t  t"n88i  '^^'  ^^^^  ^^^  preference  arise  from  a  self-regarding  consideration  that  by  tho 

^  '  '  speedy  death  of  an  old  man  the  daughter  may  be  free  to  marry  ^^ain  P — ^I  soaroefy^ 

think  that  such  a  calculation  enters  much  into  their  consideration.  I  imagine  it  is  llie 
same  sort  of  feeling  as  that  which  induces  us  to  wish  to  see  our  daughters  married  into 
respectable  families. 

735.  Does  the  heir  of  a  deceased  husband  step  in  and  claim  the  wives  ? — ^No ;  in 
his  capacity  of  heir  he  becomes  the  head  of  the  family,  and  undertakes  the  oontrol  of 
the  establishment. 

736.  Then  in  fact  when  the  husband  dies  the  wife  may  go  back  to  her  father^s 
kraal  to  be  supported  ? — ^Yes ;  but  it  generally  happens  that  she  prefers  to  remain  with 
her  son  and  children. 

737.  I  think  you  said  that  if  we  were  to  attempt  to  put  down  polygamy  by  tmst- 
ing  to  the  assistance  of  the  poor  men,  who  can't  give  cattle  for  their  wives,  we  should  be 
making  a  mistake  ? — ^Yes. 

738.  That  is  because  the  poor  man  would  support  the  interests  of  his  tribe  rathflr 
than  see  them  disturbed  ? — ^Yes ;  and  again  the  poor  men  among  them,  like  poor  men 
elsewhere,  have  not  much  influence.  It  is  property  and  position  which  give  influenoe 
among  natives  as  amongst  us. 

739.  Another  argument  used  against  polygamy  is  this,  that  husbands  are  bound  to 
provide  for  the  comfort  of  their  wives  and  family,  while  at  the  same  time  they  hava 
nad  to  pay  a  large  part  of  their  capital  away  in  cattle,  and  this  prevents  the  young  men 
from  settling.  If  a  young  man  has  sufficient  money  for  dowry  he  will  spend  it  all  on 
cattle  for  the  dowry,  and  so  have  nothing  to  start  with  ? — ^Well,  living,  as  a  rule,  is  not 
expensive  with  them,  they  don't  want  much  to  make  themselves  comfortable.  In  the 
next  place,  a  woman  can  reckon  upon  some  assistance  from  her  friends ;  and  as  a  imA 
they  experience  very  little  of  the  kmd  of  distress  which  your  question  suggests. 

740.  Do  you  think  that  polygamy  tends  to  make  Ka£i*s  bad  husbands,  labonxen^ 
and  citizens  ? — ^No. 

741.  Have  you  known  any  monogamist  Kafir  a  better  husband  than  his  neifljii- 
bour  who  has  married  many  wives  ? — ^No ;  as  far  as  I  have  seen  there  is  a  great  deaf  ol 
family  affection  among  them,  whatever  the  number  of  their  wives  and  children  may  be. 

742.  Polygamy  has  not  been  artificially  encouraged  to  satisfy  sensual  desires,  but^ 
as  I  understand  you  to  say,  it  is  suited  to  the  circumstances  under  which  they  live? — 
The  kind  of  existence  they  lead  and  their  peculiar  beliefs  and  views  render  polygamy 
almost  a  necessity  as  far  as  their  social  condition  is  concerned. 

743.  Does  a  married  woman  allow  her  husband  to  have  connection  with  her  whik 
still  pregnant,  or  during  the  period  she  is  nourishing  her  child  P — No ;  as  a  rule  die 
does  not. 

744.  How  long  does  lactation  last  P — I  should  think  a  year,  sometimes  longer. 

745.  Is  it  the  case  then  that  a  woman  will  go  two  or  three  years  without  allowing 
her  husband  to  have  connection  with  her  P — Yes,  frequently  it  is  so. 

746.  If  that  is  the  case  you  can  hardly  say  that  men  marry  a  number  of  wives  fof 
the  sake  of  sensual  indulgence  P — That  would,  I  suppose,  have  something  to  do  with  it 
The  woman  can  exercise  restraint  because  the  superstition  she  feels  about  it  is  strong 
enough  to  enable  her  to  do  so.  But  with  the  husband,  who  has  no  such  sustaining 
consideration,  it  is  a  different  thing. 

747.  Don't  these  habits  show  that  polygamy  is  necessitated  owing  to  the  habits  d 
the  women  themselves  P — I  don't  think  it  would  be  right  to  say  that  they  necessitate 
polygamy,  but  they  are  certainly  some  of  the  pleas  by  which  it  is  justified. 

748.  Do  you  tliink  the  native  man  who  takes  eight  or  ten  wives,  or  the  woman 
who  becomes  one  of  these  wives,  think  they  are  doing  wrong  ? — ^No.  The  belief  thai 
they  are  doing  right  is  that  which,  in  my  opinion,  gives  so  large  a  portion  of  the  jpopn- 
lation  a  strong  claim  to  consideration  in  any  legislative  action  afiecting  their  position. 

749.  Do  you  think  the  practice  of  polygamy  is  compatible  with  native  progress  P— 
I  think  so,  to  a  certain  extent  at  least. 

750.  Have  you  ever  seen  fathers  teacliing  their  sons  licentious  habits  P — ^No. 

751.  Is  conversation  of  a  licentious  character  P — My  impression  is  that  it  is  mean 
so  among  the  frontier  tribes  than  among  the  Zulus. 

752.  Are  there  women  known  as  prostitutes  ? — No  ;  except  such  as  have  abandonee 
their  friends  and  taken  to  that  kind  of  life  in  towns. 

753.  Are  fathers  and  mothers  attached  to  their  children  P — ^Yes. 

754.  You  think  on  the  whole  that  the  domestic  ties  don't  suffer  from  polygaany ! 

—No. 

755.  As  a  polygamist  people  there  is  very  little  family  disturbance  among  them ! 
— It  is  the  most  perfect  system  that  can  be  devised  for  their  condition  of  life  and  cause 
much  less  family  disturbance  than  might  have  been  expected. 
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756.  Sir  Jl  D.  Barrff.J  Have  you  read  in  the  summary  of  our  statute  law  adopting    Sir  r.  8hsp§UHf. 
and  giving  efikot  to  native  law  and  customs,  the  provisions  of  the  KafiErarian  Ordinanoe      Septmssi 
of  1864.  iVide  Appendix  A.y  p.  10.1   Do  you  think  these  are  wise  provisions  P — Yes;  as 

iwr  as  I  oan  understand  them  I  thinx  they  are. 

757.  Mr.  Stanford.l  A  man  goes  to  a  mission  station,  having  been  married  accord- 
ing^ to  Kafir  custom,  ana  wishes  to  put  one  of  his  wives  away.  It  happens  that  the  head 
wife  is  the  old  one,  and  he  has  her  put  away  to  marry  a  young  one  ? — ^I  have  just 
lieard  an  analysis  of  Act  18  of  1864  read  and  approve  of  the  provisions  as  far  as  they 
gOy  and  have  also  heard  the  first  and  second  Section  of  Ordinance  10  of  1864,  and  ap- 
prove of  them  except  in  so  far  as  the  second  permits  the  outrageous  proceeding  described 
in  your  question.    I  also  approve  of  the  fourth  Section,  but  would  make  the  subsequent 
Tiaiive  marriage  bigamous,  and  punishable.     I  also  approve  of  the  fifth  Section. 

758.  Sir  J.  D.  Barry. ^  In  recognizing  dowry  you  have  said  some  step  might  be 
laken  in  the  direction  of  legalizing  it  as  a  sort  oi  marriage  settlement,  but  to  what  ex- 
ient  you  are  not  prepared  to  say  ? — ^Not  further  than  that  the  woman  should  be  clothed 
mih  the  legal  right  to  maintenance  and  protection  by  her  father's  family.  I  would, 
however^  require  the  registration  of  all  marriages. 

759.  If  you  go  as  far  as  that,  don't  you  think  we  might  go  further  and  say  after 
five  years  there  shall  be  no  more  than  one  marriage  regi^rea  ? — I  should  not  like  to 
bind  the  Government  to  a  hard  and  fast  decision  such  as  that  would  be ;  circimistances 
may  and  should  be  taken  advantage  of  as  they  arise,  but  in  the  ever-changing  politics 
of  South  Africa,  I  think  it  would  not  be  wise  to  fix  a  time  at  which  vou  have  pledged 
yourself  to  do  an  impopular  thine.  The  laree  native  population  of  Natal  are  imder 
strict  control,  but  they  have  been  brought  to  tnis  by  degrees,  and  by  taking  advantage 
of  opportunities  as  they  occurred,  or  were  indicated  oy  the  state  of  public  feeling  at  tne 
lime.  Another  consideration  is  that  that  population  has  never  taken  up  arms  against 
-us,  while  your  people  have  ;  and  that,  in  my  opinion,  alters  the  position  of  things  very 
much. 

760.  I  also  imderstand  that  you  think  it  is  better  not  to  ignore  native  customs,  but 
io  adopt  the  best  of  them,  and  \iy  and  control  them  ? — Yes. 

761.  Should  the  law  direct  that  this  dowry  should  be  treated  as  a  civil  matter,  or 

would  you  punish  as  in  case  of  an  offence  ? — I  think  everything  connected  with  it  should 

he  treated  as  a  civil  matter ;  that  would  be  the  basis  upon  which  they  themselves  would, 

aod  do  treat  it,  and  it  is  as  well  to  avoid  making  changes  where  they  are  not  necessary. 

762.  Whatever  may  have  been  the  origin  of  polygamy,  I  think  we  are  all  agreed 
ihcLt  the  object  of  legislation  is  to  abolish  it ;  and  would  it  not  be  a  step  in  that  direction 
if  ^ive  were  to  treat  second  marriages  as  invalid  ? — Yes ;  but  I  am  afraid  it  would  be  a 
too  hasty  step,  especially  in  the  dependencies. 

763.  Supposmg  we  legislate  at  once  for  future  marriages  ? — I  should  not  like  to  do 
80-  The  first  unpression  you  make  is  all  important ;  and  if  you  rouse  suspicions  at  first, 
yoTXT  management  will  not  succeed. 

764.  Suppose  we  limit  the  rights  of  the  first  marriage  to  all  property  according  to 
na.tJ.ve  custom  and  so  create  an  impression  in  favour  of  one  wife  ? — -It  would  ci'eate  a 
feeling  of  national  imrest.  You  might,  however,  by  a  system  of  registration,  get  the 
na.fiives  to  look  to  the  law  for  direction.  You  woidd  thus  create  a  habit  of  obedienoe, 
wliich  you  could  use  as  a  step  to  introduce  changes  at  favourable  opportunities. 

765.  Are  you  aware  of  any  Christian  denomination  which  recognizes  in  any  way 
I>pJrjrgaiiiou8  marriages,  and  if  you  do  woidd  you  think  it  in  accordance  with  the  prin- 
ciple of  Christiamty  if  natives  married  according  to  native  custom  were  received  as 
coix^verts,  their  wives  being  still  recognized  as  Tvives  ? — I  know  of  no  Cliristian  denominit- 
tion.  that  recognizes  polygamous  marriages. 

766.  If  dergymen  did  allow  this,  would  tliey  be  acting  in  accordance  with  principles 
of  jxistice  ? — In  my  view  they  would,  and  I  believe  that  they  would  fill  their  churches 
max^e  than  they  do  now,  and  would  have,  I  tliiuk,  a  greater  number  of  reliable 
coTX-verts. 

767.  I  read  the  following  extract  from  a  memoir  of  Bishop  Millman,  Calcutta,  cap. 

17 »  page  233,  by  his  sister.     She  says  that  in  respect  to  the  admission  by  baptism  into 

th©  Church  of  sudi  conveiis  as  have  more  than  one  ^vife,  the  Bishop  wrote  as  follows  : — 

**  Xt  is  only  the  very  exceptional  cajse  of  married  people  among  the  natives  of  India 

-WMch  justifies,  in  my  opinion,  a  departui-e  from  what  may  perhaps  be  called  the  general 

tule,  that  polyamists  retaining  polygamy  in  any  way  should  not  be  baptised.     I  am  of 

opinion  that  a  man  lawfully  married  in  this  coimtry  to  more  than  one  wife,  if  desirous 

of  baptism,  might  (being  in  other  respects  judged  deserving)  be  baptised,  and  yet  retain 

Jjis  present  wives,  and  give  them  their  conjugal  due.     He  must  not  marry  another,  and 

if  one  died  he  must  not  marry  another  in  her  plai«.     He  must  pledge  himself  strictly  to 

jjnonogamy  for  his  children.     He  must  not  be  admitted  to  the  nnnistry,  nor  to  any 

^•lesiastical  office  of  any  kind  in  the  Cliuroh.     If  the  wives  are  desirous  of  baptism  they 
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Sir  T.  Shepstone^     Bhould  be  admitted  to  it,  and  in  general  when  a  man  desires  baptism  he  shocdd  show 
Sept.  9,  issi.       that  his  wives  will  probably  follow  him,  if  they  propose  to  live  with  him.     Under  these 

safeguards  I  don't  think  that  such  a  solution  can  have  mischievous  consequences,  or  that 
it  is  contrary  to  the  law  of  Q-od." — If  the  missionaries  could  see  their  way  to  acting  on 
these  principles  they  woidd,  I  think,  certainly  increase  their  churches,  and  give  a  larger 
proportion  of  the  population  the  desire  and  tne  opportunity  of  becoming  converts. 

768.  You  disietpprove  of  the  law  forcing  native  converts  to  give  up  all  their  wivea  ? 
— ^I  think  it  is  a  most  cruel  law,  and  cannot  reconcile  it  with  the  unselfishness  of  our 
Christian  religion. 


Graham^H  Toiniy  Safunfaf/,  10^//  September, 

PRESENT  : 

Sir  J.  D.  Barry. 
J.  Ayliff,  Esq.,  M.L.A.  |  W.  E.  Stanford,  Esq. 

Dr.  Berry. 

Examination  of  Sir  Theophilm  S/tejJstone,  K.C.M.G.,  continued. 

8«i>t.  10, 1881.  769.  Sir  J,  D.  Barry],     The  Natal  Native  Administration  Law  was  based  on  a 

series  of  instructions  originally  issued  on  your  recommendation  ? — Yes. 

770.  Are  these  a  complete  guide  to  the  law  of  inheritance  ? — No,  I  should  think 
not.  The  chief  guide  to  administrators  would  be  decisions  in  cases  of  appeal ;  these 
decisions  would  be  communicated  to  the  magistrates  as  they  were  made,  but  I  do  not 
think  they  have  been  collated  so  as  to  be  available. 

771.  What  is  hereditable  property  according  to  native  custom,  as  recognized  by 
the  law  of  Natal  ? — Chiefly  cattle. 

772.  Does  native  law  deal  with  the  rights  over  persons  of  women  as  hereditable  ? — 
No  ;  nor  do  native  customs  themselves  recognize  women  as  property,  except  in  so  far  as 
a  man  may  consider  his  \\ife  or  his  children  his  property. 

773.  Independent  of  the  Natal  Qoveniraent,  do  native  laws  recognize  properhr  over 
a  person  ? — ^I  have  never  found  that  to  be  so.  The  neai^est  approach  to  it  which  I  have 
ever  seen  was  the  condition  of  the  Fingoes  imder  the  Gcaleka  tribe  in  1835. 

774.  They  don't  recognize  any  state  of  slavery,  and  don't  have  any  slaves  thenk.— 
selves  ? — ^No. 

775.  Are  women  capable  of  inheriting  property  by  native  custom  P — Only  in 
cases.     The  wives  of  deceased  chiefs  have  special  rights  in  that  respect,  and  their 
does  not  operate  against  them.     Other  women  who  have  by  their  oami  industry 
cattle,  are  allowed  to  own  them,  and  use  the  proceeds  from  them  as  they  like. 

776.  Is  the  property  vested  in  the  father  ? — The  property  generally  consists 
cattle,  and  is  vested  in  the  father  as  head  of  the  kraal,  or  family  ^^Uage. 

777.  In  the  case  of  a  chief  of  any  importance  there  are  usually  three  sections : 
great  wife,    right-hand    wife,  and  left-hand  wife? — They  are    called    by    difiEerec:rr« 
names  among  different  tribes ;  there  may  be  several  wives  belonging  and  junior  to 
head  of  each  section.     From  time  to  time  during  the  lifetime  of  the  chief  he  apportioi 
cattle  to  the  different  sections.     These  are  then  looked  upon  as  the  property  of  that  se^ 
tion.     It  is  not  uncommon  for  the  fatlier  to  advance  cattle  belonging  to  one  section  fo. 
the  purposes  of  another,  and  such  advances  form  charges  upon  the  assisted  section  or  th^  -^ 
heir  to  it.   The  eldest  son  of  the  chief  wife  of  each  one  of  these  sections  is  the  heir  to  th^  - 
property  of  that  section,  but  if  the  head  wife  has  no  male  issue  then  the  wife  next^^ 
Delow  her  in  rank  in  the  same   se(;tion   bears  the  heir  to  its  property.     The  son  of  th^ 
great  i^ife  is  the  universal  heir  ;  he  is  head  of  the  family,  and  of  all  its  members. 

778.  What  becomes  of  the  great  wife  on  the  death  of  her  husband  P — She  lives  witli^ 
her  son ;  she  has  more  influence  than  any  one  else  in  the  family,  and  nothing  is  done^ 
without  consulting  her.     Her  eldest  son  occupies  the  controlling  place  of  the  father. 

779.  Has  the  second  son  any  rights  of  property  under  their  law  of  inheritance  P- 
No ;  that  is  to  say,  the  second  son  in  each  section  or  house  has  none ;  he  looks  to  the 
eldest  son  for  help,  who  is  supposed  to  provide  liim  with  cattle  sufficient  to  secure  a  wife 
for  him.     The  eldest  son  of  each  section  is  required  to  help  his  junior  brothers  in  that 
section  Avith  sufficient  property  to  enable  them  to  get  one  vdie, 

780.  When  he  makes  this  advance,  is  it  as  a  donation  or  loan  ? — It  is  a  donatioa. 
He  does  not  get  it  back  again  ;  it  is  the  only  claim  that  his  brothers  inherit. 

781.  Suppose  a  man  refuses  help,  does  native  custom  give  them  a  remedy;  can  they 
complain  to  tne  chief  P — I  have  frequently  known  chiefs  order  an  elder  brother  to  help 
his  younger  to  get  his  first  wife. 
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782.  The  heir  recognizes  the  claim  of  his  brothers  in  his  section  to  be  helped  to  Sir  r.  ShejmtMs. 
the  extent  of  one  wife,  and  only  one  P— Yes.  g^     io"i88i 

783.  What  becomes  of  the  brother  after  marriage  ? — He  may  become  himself  the  P  *     » 
head  of  a  new  kraal,  or  he  may  remain  attached  to  his  brother's  family,  but  whereyer 

he  may  go  he  is  looked  upon  as  a  servant  of  the  elder  brother. 

784.  Until  they  marry  has  the  eldest  son  any  control  over  the  labour  of  his 
brothers  ? — The  eldest  son  takes  the  control  that  the  father  had  over  them.  He  may 
<3all  upon  them  to  do  the  sort  of  work  required  of  men,  such  as  a  helping  to  make 
the  kraals,  or  going  out  to  defend  the  family,  or  the  chief. 

785.  If  the  brothers  earn  anything  before  they  are  married,  does  it  become  their 
own  property  ?-«^ Yes ;  but  the  eammgs  of  boys  are  considered  to  belong  to 
their  fatners. 

786.  Is  primogeniture  a  law  with  the  Eafir  ? — Yes ;  except  in  the  case  of  chiefs. 
this  exception  was  made  to  prevent  temptation  to  disputes  about  succession  during  the 
chieFs  life.  The  chief  frequently  delays  selecting  the  wife  who  is  to  bear  the  successor 
imtil  late  in  life,  and  sometimes  he  dies  without  having  done  so.  This  naming  of  the 
wife,  and  who  is  to  bear  the  chief,  is  done  in  various  ways  in  different  tribes.  In  some 
oases  the  chief  himself  has  the  absolute  right  of  nomination.  In  other  tribes  the  ri^t 
is  exennsed  by  the  chief  in  co-operation  with  the  headmen.  In  that  case  the  tnbe 
frequently  contributes  towards  the  marriage  of  the  women  selected.  The  choice  of  the 
headmen  is  declared  at  the  marriage,  or  immediately  afterwards,  though  it  is  quite 
possible  that  the  chief  and  people  may  select  one  of  the  women  who  has  already  been 
manied  to  the  chief. 

787.  Is  the  first  wife  the  great  wife  or  not  ? — Never.  She  has,  however,  special 
rights  attached  to  her  seniority.  Her  eldest  son  has  a  fixed  rank  which  no  other  son 
can  interfere  with,  and  he  usually  becomes  the  reeent.  He  cannot  inherit  the  chieftain- 
ship unless  the  male  issue  of  all  the  other  houses  have  been  exhausted. 

788.  Does  the  right-hand  wife  rank  above  the  left-hand  wife  ? — Yes ;  for  instance, 
if  the  issue  were  to  fad  in  the  great  house,  the  right-hand  house  woidd  be  next  in  rank, 
and  a  child  would  be  transferred  from  that  house  to  the  great  house,  to  become  the 
heir.  The  rules  of  inheritance  are  found  on  page  24  of  the  regulations  issued  under 
Law  No.  1  of  1869.» 

789.  Are  these  customs  generally  known  P — Yes. 

790.  In  addition  to  the  property  which  you  say  is  assigned  to  it  by  the  husband, 
can  each  house  own  the  property  which  accrues  from  the  marriage  of  its  daughters  P — 
Yes;  such  property  devolves  to  the  eldest  son  of  that  house. 

791.  n  at  the  death  of  the  father,  the  eldest  son  is  also  dead,  on  whom  does  the 
property  devolve  P — On  his  eldest  son  iif  he  has  one,  and  if  not,  on  his  brother ;  but  if 
tfaie  brother's  issue  is  exhausted,  then  it  goes  to  the  next  subordinate  house,  and  so  on 
to  the  last.     It  is  not  probable,  therefore,  that  issue  will  faU. 

792.  Suppose,  however,  that  mail  issue  did  fail  ? — Then  the  heir  will  come  from 
some  coUateial  branch  of  the  family,  not  descended  through  the  daughters. 

793.  Do  the  Natal  regulations  adopt  the  native  law  of  inheritance  ? — I  think  it 
tx-ies  to  do  so. 

794.  When  a  son  takes  a  deceased  father's  place,  do  his  sisters  become  subject  to 
liixn?— Yes.  He  fixes  the  amount  of  the  ^'  lobola,"  and  he  is  bound  to  support  them 
^fhey  are  deserted  by  their  husbands,  as  well  as  their  children,  if  they  come  to  him. 

does  not,  however,  exercise  this  rosponsibitity  over  the  houses  of  the  other  sections, 


*  The  Begulations  are  as  follows : — 

INHERITANCE. 


As  a  ffeneral  rule,  the  eldest  son  inherits.    This  is  not  so  with  the  Chiefs,  however.    The  eldest 
>on  in  eaxSi  house  inherits  ihe  property  of  that. 

Each  wife  has  a  certain  proportion  of  property  assigned  to  her  by  her  husband.     There  is  a  kind 
^  dirision  into  three  portions  of  the  different  houses. 

1st.  The  eldest  wife's  house,  or  right>hand  house. 
2nd.  The  house  of  the  wife  of  greatest  rank. 
3itL  The  left-hand  house. 
The  different  wives  rank  under  these  separate  heads,  and  in  the  case  of  any  of  these  wives  dying 
^thoat  issue,  her  property  would  go  to  the  eldest  son  of  the  head  wife  of  her  house.     In  the  case 
of  h  (Siief  or  man  of  rank,  the  son  of  the  wife  of  greatest  rank  is  the  universal  heir,  and  also  inherits 
>Q  property  that  has  not  been  assigned  to  the  other  houses. 

The  eldest  son  of  the  right-hand  house  can  never  be  the  universal  heir,  but  he  is  the  guardian 
of  tiie  heir. 

The  left-hand  house  is  prior  to  the  right-hand  house  in  the  right  of  inheritance  to  chieftainship. 
The  eldest  son  of  the  right-hand  house  can  only  succeed  to  the  chieftainship  or  universal  heir- 
ship in  the  event  of  heirs  fauing  all  his  subordinate  houses. 

The  eldest  son  of  the  right-hand  house  is,  in  position,  the  great  executive  officer  of  the  family. 

(Signed),  T.  SHEPSTONE. 


i 
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8ir  7.  8hepitoue.     supposing  there  are  sons  in  those  sections.     If  the  wives  in  the  other  sections  have  no 
HupT.  10  1881.      ^^y  ihQn  he  becomes  the  guardian  of  the  girls,  and  receives  the  lobola  just  as  he  would 

in  reference  to  the  girls  in  his  own  sections. 

795.  Are  there  many  disputes  among  them  arising  out  of  questions  of  succession  P 
Yes. 

796.  Do  these  disputes  arise  from  different  interpretations  of  native  law  ? — I  think 
they  almost  always  arise  out  of  matters  of  fact,  such  as  distribution  of  cattle,  repayment 
of  advances  made  by  the  father  in  his  lifetime,  and  such  like  questions. 

797.  During  the  lifetime  of  the  head  of  the  family  he  can  give  to  each  section  any 
property  he  choses  ? — Yes ;  if  that  property  has  been  indej>endently  acquired  by  him^ 
and  has  not  been  already  apportioned  to  any  house  in  his  family.  When  a  daughter 
is  married  the  dowry  goes  to  the  house  out  of  which  she  is  married.  The  father  can  add 
to  that  property,  and  frequently  does  add  to  it. 

798.  Can  the  father  by  an  expression  of  will,  during  lifetime,  fix  the  property  £ar 
each  house  to  hold  good  after  his  death? — Any  actual  apportionment  holds  good,  provided 
it  is  not  in  conflict  Anth  their  usual  custom.  The  property  is  taken  over  as  the  father 
leaves  it,  and  each  family  well  knows  the  cattle  which  belong  to  its  section. 

799.  Do  the  cattle  go  into  different  ki^aals  ? — They  may  or  they  may  not ;  but  the 
members  of  the  separate  houses  know  their  own  cattle. 

800.  Could  a  father  give  any  of  the  cattle  of  the  right-hand  wife  for  the  use  of  the 
head- wife  for  milking  purposes  ? — ^Yes  ;  but  it  would  be  understood  that  it  was  a  loan 
only ;  such  a  case,  however,  is  not  likely  to  occur,  the  need  would  be  most  probable  in 
the  opposite  direction. 

801.  Can  a  chief  declare  what  son  is  to  be  his  successor? — In  some  tribes  the 
chief  declares  this  ;  in  others  the  wife  only  who  is  to  bear  the  heir  is  named,  and  her 
eldest  son  is  recognized  as  heir.  In  cases  where  both  these  courses  have  been  neglected, 
the  rank  and  position  of  the  several  wives,  and  the  feeling  of  the  heads  of  the  people 
decide  it. 

802.  Is  there  any  form  of  disposition  kno\Mi  as  articulo  inorteSy  or  would  an  expres- 
sion of  will  made  by  a  dying  person  be  resi)ected  ? — Not  as  regards  property,  I  think, 
because  the  right  of  that  is  settled  by  their  devolution  laws  ;  but  the  people  treasure  up 
the  last  words  of  their  parents,  and  abide  by  them  as  far  as  possible. 

803.  What  is  the  effect  of  the  Natal  code,  i^dth  regard  to  testamentary  disposi- 
tion of  property  ? — There  is  a  special  law  providing  for  testamentary  disposition  ;  but 
it  is,  I  thiiJc,  limited  to  immovable  property. 

804.  Then  there  has  been  no  departure  from  the  native  custom  which  does  wA 
recognize  testamentary  disposition  of  immovable  property  ? — No. 

805.  Do  you  think  that  vc\m  ? — I  fancy  the  principle  which  guides  Government 
there  is  to  legislate  as  circimistances  require. 

806.  Would  it  not  be  a  wdse  law  which  provided  for  testamentary  dispositiQii 
among  natives  ? — It  would  be  wise  if  it  were  necessary ;  but  their  own  laws  and 
customs  provide  so  amply,  and  I  think  so  justly  for  the  disposition  of  property  known 
to  those  laws  as  to  render  needless  any  legislation  by  us  on  the  subject,  at  least,  until  a 
change  of  ideas  and  of  the  nature  of  property  takes  place. 

807.  If  testamentary  disposal  were  introduced  among  the  natives,  would  it  not 
break  do^vn  polygamous  marriage  ? — It  would  certainly  be  the  cause  of  every  great 
disturbance,  I  thmk ;  for  instance,  some  querulous  old  man,  at  the  last  stage  of  his 
existence,  might  alter  all  the  arrangements  which  had  been  made  in  accordance  with 
the  rights  and  just  claims  of  all  concerned,  during  his  lifetime.  You,  as  a  Q-ovemment, 
would  have  to  support  his  will,  and  the  population  as  well  as  the  relatives  would  be 
against  you. 

808.  Would  not  the  chiefs  be  in  favour  of  testamentary  disposition,  seeing  that  it 
would  carry  out  their  himiours  after  death  ? — I  should  not  think  of  the  chiefs ;  they 
must  be  ignored  in  the  consideration  of  that  which  is  good  for  the  general  population. 
I  would  not  care  much  about  the  humoimi  of  a  chief,  regarding  a  change  by  whidi  tiie 
whole  population  would  be  affected,  provided  that  the  population  saw  its  value,  and 
were  prepared  to  accept  it. 

809.  You  mean  then  that  you  would  not  do  anything  which  would  disturb  the 
patriarchal  arrangements  which  exist  among  the  people  ? — Certainly  not  as  regards  the 
disposition  of  proi)erty,  completed  fiom  time  to  tmie  during  the  lifetime  of  the  head  of 
the  family. 

810.  If  the  headmen  imderstood  that  the  law  of  testamentary^  disposition  would  have 
their  wishes  carried  out  after  death,  in  accordance  with  native  customs,  would  you  not 
get  them  in  favour  of  it,  and  if  so,  would  not  the  operation  of  the  law  break  down 
tribal  power  gradually  ? — I  think  it  would  break  down  order,  and  subvert  justice.  It 
would  give  to  a  man  with  infirm  body  and  unsound  mind  the  power  of  overturning 
arrangements  existing  for,  perhaps,  a  lifetime,  whereby  members  of  the  family  had 
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become  entitled  to  look  upon  certain  property  as  theirs.    It  would  be  unjust  and  would     ^  T.^$p%kn$. 
militate  against  your  influence  for  good.  Sept.  lo  isil 

811.  Is  there  much  property  outside  the  family  circle  P — There  is,  occasionally,  a 
great  deal  of  money  held  by  mdiyiduals,  as  well  as  unappropriated  cattle. 

812.  You  would  not  only  allow  native  custom  to  operate  in  respect  of  cattle,  but 
where  cattle  have  been  converted  into  money  you  would  allow  testamentary  disposition, 
or  in  the  case  of  anything  else  having  been  converted  into  money  ? — I  shoula  not  be 
inclined  to  agree  wim  that  distinction.  I  would  not  allow  a  man  at  the  last  moment, 
when  his  mind  is  clouded  by  weakness  and  specially  obnoxious  sinister  influences,  to 
subvert  arrangements  deliberately  made  in  accordance  with  the  customs  of  the  people , 
which  are  fair  and  just  in  those  matters,  while  he  was  in  possession  of  full  mental  and 
bodily  vigour ;  but,  on  the  other  hand,  I  would  not  so  much  object  to  his  disposing  of 
piopeirty  outside,  and  imaffected  by  those  arrangements,  as  he  chose  at  the  last  moment, 
altiiougn  that  would  be  an  innovation,  because  all  such  property  would  belong,  of  right, 
to  the  heir  as  residuary  legatee.  I  look  upon  familv  arrangements  made  gradually 
during  a  number  of  years  as  being  tantcunount  to  a  published  and  accepted  testamentary 
disposition  of  the  property  attached  to  the  kraal,  oecause  it  is  made  with  reference  to 
what  is  to  be  the  distnbuuon  and  position  of  the  different  members  of  the  family  after 
the  father's  death.  Their  arrangements  I  regard  as,  in  fact,  the  father's  will,  which 
Bhould  not  be  disturbed  because  tne  interests  of  so  many  people  would  be  interfered  with. 

813.  Would  it  be  possible  to  reduce  their  rules  to  something  like  a  deflnite  form  ? 
— I  think  so,  the  principles  could  easily  be  laid  down. 

814.  Don't  you  thmk  it  would  be  well  to  allow  testamentary  disposition  of  property 
where  a  will  is  made  in  the  presence  of  a  magistrate,  and  with  tne  knowledge  and 
oonient  of  the  heir  P — You  would  not  have  many  wills  made  \mder  those  circumstances. 
The  di£Bculties  I  have  alluded  to  would  remain  the  same. 

815.  Is  there  no  power  of  getting  the  relatives  to  consent  to  this  ? — The  relatives 
would  never  consent  although  the  chief  might  authorize. 

816.  Substituting  the  magistrate  for  the  chief,  could  he  not  act  in  these  cases  P — 
Whatever  power  belongs  to  the  chief  must  by  analogy  belong  to  the  magistrate  placed 
over  him,  and  to  the  Supreme  Chief  or  Government  that  appoints  both ;  there  seems  to 
me  to  be  no  question  aoout  the  power,  but  then  the  question  is  the  prudence  of 
exercising  it  in  a  particular  way.  I  see  no  objection,  but,  on  the  contrary,  ^at  beneflt 
to  all  oonoemed,  if  these  family  arrangements  could  be  recorded  by  the  magistrate  when 
ihej  are  made,  and  if  any  change  in  them  decided  upon  during  the  lifetime  of  the  head 
of  me  fionily  with  the  knowledge  of  the  family  could  be  officially  registered ;  such  a 
practice  womd  be  soon  recognized  by  the  natives  themselves  as  conferring  a  boon,  by 
placing  at  their  disposal  unerring  testimony  of  what  had  been  really  done  in  any 
particular  case.  But  to  eive  mcilities  and  encouragement  to  all  such  deliberate 
ammgements  being  subverted  at  a  moment,  when  the  fulfilment  only  of  them  would  be 
eizpected,  would,  I  think,  be  to  startle  the  people  by  showing  them  that  your  interfer- 
eaoe  had  rendered  all  their  arrangements  and  settlements  insecure,  and  so  create  a 
aeonoos,  if  not  a  dangerous  state,  of  feeling. 

817.  Why  should  it  cause  this,  and  do  you  fear  it  would  be  actually  resisted  or 
create  rebellion  P — I  should,  I  think,  fear  disintegration  more  than  rebelUon,  because 
you  would  dissolve  the  rules  which,  as  yet,  form  the  chief  cement  of  society.  If  on 
your  first  contact  with  these  people  you  succeed  in  doing  this  you  cause  chaos ;  if  you 
try  and  don't  succeed  you  more  likely  arouse  resistance. 

818.  What  form  would  you  suggest  for  testamentary  disposition  in  regard  to 
property  aoquired  outside  of  the  f amiW  arrangement  P — If  it  must  be,  I  should  think 
that  the  disposition  should  be  made  in  the  presence  of  three  or  four  witnesses,  the  more 
the  better. 

819.  Would  it  not  be  better  to  have  official  witnesses  to  such  disposition  P — It 
would  be  an  improvement  if  there  were. 

820.  With  regard  to  land,  is  land  in  any  form  hereditable  property  by  native 
.custom  P — ^The  land  is  vested  in  the  chief ;  his  people  acquire  rights  as  against  each 
other,  by  occupation,  to  special  localities  which  they  may  occupy  and  cultivate.  A  chief 
sometimes  apportions  a  certain  tract  of  country  with  the  right  of  residing  and  cultiva- 
ting in  it,  and  the  headman  can  allow  as  many  people  as  he  choses,  whether  they  form 
a  part  of  his  family  or  not,  so  long  as  they  recognize  him  as  their  headman,  to  build 
kxnals  and  cultivate  within  that  tract.  They  can,  however,  be  dispossessed  by  him, 
but  have  a  right  of  appeal  to  the  chief ;  and  the  headman  may  in  turn  be  dispossessed 
by  the  diief,  against  which,  of  course,  there  could  be  no  appeal. 

821.  Does  a  right  of  occupation  include  the  right  of  grazing  cattle  over  the  land  P 
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Sir  J;  Sh$p»t(me,  g22.  Does  tha  .  nheritance  to  suoh  lights  of  occupation  go  aa  in  the  oaae  with 

cattle? — Yes. 

823.  Mr.  Stan/nrdJ  Where  a  brother  has  assisted  the  younger  brother  ,to  many, 
does  he  ever  advance  a  claim  for  it  afterwards? — If  the  youngef  brother  beloxiga  to 
another  section  he  does ;  but  if  he  belongs  to  the  same  house,  that  is,  borne  by  the 
same  mother,  the  elder,  or  heir,  is  considered  bound  to  provide  his  younger  brother  with 
the  means  of  getting  his  first  vriie, 

824.  l)o  claims  of  the  younger  brothers  of  the  same  section  extend  fnrtht^r  than 
the  eldest  s^m  in  each  house  ? — No,  I  think  not;  there  is,  of  course,  a  general  r^hiof 
appeal  to  the  oldest  brother  of  the  family  for  assistance. 

825.  Are  not  the  eldest  sons  of  the  section,  or  the  imiversal  heir,  giiided  hr 
cinmmstanees  of  the  family  in  deciding  whether  they  can  assist  their  brother  or  Iio|f  r 
— ^Entirely.  ■    .     /:  I- 

826.  Would  you  alter  the  law  of  native  inheritance  without  the  people  first  aaldlig; 
for  such  alterations? — I  rfiould  deprecate  any  alterations  mv'self,  except  where  ifc  maj 
be  found  that  the  law  is  operating  imjustly. 

8^7.  I  understand  you  to  say  that  in  case  of  failure  of  the  heirs  in  a  great  bcnifle^; 
they  woidd  go  for  the  heir,  first,  to  the  house  of  the  left-hand  wife  in  preference  to  tlie 
house  of  the  right-hand  wife  ? — ^There  is  a  great  deal   of  obscurity  about  the  liAt-^ 
hand  house  in  many  tribes ;  what  I  mean  to  say  is  that  the  oldest  wife  of  a  <mief  • 
cannot  bear  the  heir. 

828.  I  put  the  question,  because  the  Natal  Native  law  is  misleading  on  that  point. 
I  find  the  matter  as  you  say  ? — It  seems  misleading,  but  the  principle  is,  I  thin^,  tke 
same.  In  many,  if  not  most,  of  the  Natal  tribes,  the  right-hand  wife  is  ooneideved  to 
belong  to  the  section  of  the  great  house,  and  not  to  be  the  head  of  a  separate  seotiov^ 
as  the  left-hand  house  is ;  in  that  case,  of  course,  should  there  be  no  male  issue  to  the 
great  wife,  the  heir  would  have  to  be  supplied  by  the  right-hand  house,  being  next  ih$y 
great  wife. 

829.  Might  not  this  preference  be  attributed  to  the  fact  that  the  heir  of  the  right- 
hand  house  is  also  the  heir  to  a  portion  of  the  tribe  ? — This  is  not  universally  the  ease ; 
that  is,  all  tribes  do  not  give  the  same  wife  the  same  title. 

830.  Is  the  disposition  of  the  wives  among  Kafir  tribes  the  same  as  that  which 
obtains  among  the  Natal  natives  ? — I  think  pretty  nearly  so  fi'om  what  I  know  of  the 
frontier  tribes. 

831.  Mr.  J.  Ayliff,']  In  your  view  does  the  law  of  primogeniture  whieh  you  say 
obtains  among  the  natives  possess  any  recommendations  ? — Yes. 

832.  Do  the  recommendations  of  this  law  aiise  from  their  serving  the  endi.-of 
public  policy,  or  the  ends  of  justice  and  equity  ? — ^Both.  i, . 

8'3''i.  Is  it  i;Lot  a  custom  of  the  nntives  that  the  father  often  in  his  lifetime  allcvta  li 
ceitain  number  of  cattle  to  each  house  ? — Yes. 

8*}4.  Does  that  liberty  usually  commend  itself  to  the  judgment  and  approyal  of 
he  natives  generally  ? — Yes. 

,835.  Mr.  B^o^vnlee,  I  see,  api)ears  to  liold  that  such  an  aiTangement  is  liable  io 
be  set  aside  after  the  father's  death,  if  tlie  great  son  can  show  that  there  has  been  undue 
partiality  for  a  yoimger  son,  and  if  it  be  set  aside,  the  whole  of  the  property  eoee  to 
the  great  son.  Do  you  hold  that  view  ? — If  the  arrangements  made  by  tJie  £atner  are 
calculated  to  i>roduce  discontent  in  tlie  fnmUy,  and  are  contrary  to  the  reoogniaed 
rights  of  its  members,  those  aiTangements  can  be,  and  frequently  are,  set  aside,  nut  in 
the  tribes  with  wliieli  I  am  most  acquainted,  it  does  not  follow  tliat  an  injustice  com-> 
mitted  by  the  father  on  one,  is  remedied  by  the  commission  of  another  on  all  the  other 
members  of  the  family.  Tlie  great  son  is  the  residuary  legatee,  and  would  in  addition 
to  the  property  of  his  own  house,  bo  entitled  to  such  of  his  father's  property  only  aa 
had  not,  in  accordance  with  recognized  rules,  been  appointed  to  other  houses. 

836.  He  also  seems  to  hold  the  opinion  that  the  great  son  inherits  everything, 
and  the  other  sons  only  get  what  may  have  been  allotted  to  them  in  the  father's  life- 
time. Do  you  concur  in  that  opinion  ? — Yes,  that  is  to  say,  the  eldest  son  of  each  wife 
inherits  the  pi-operty  belonging  to  liis  mother's  house  at  his  father's  death. 

837.  I  see  that  the  Rev.  Tyo  Soga  was  of  opinion  that  iha  daughters  of  a  deceased 
Kafir  inherits  no  pi*operty,  and  the  brother  has  tne  power  of  keeping  them  and  selling 
them.  Do  such  rules  obtain  in  Natal  ? — It  is  the  case  with  all  the  native  tribes,  not 
Seeutu,  of  South  Africa,  as  far  as  I  know,  that  females  cannot  inherit,  and  that  whatever 
accrues  from  the  marriages  of  girls  goes  to  the  brother  after  the  father's  death.  Tlua 
obtains  also  in  Natal. 

838.  Ho  also  makes  the  following  statements :  {vide  Proceedings  of  the  Com- 
mission on  Native  Affairs,  1865),  *'  I  don't  think  the  law  of  inheritance  ^onld  be 
interfered  with."  "Polygamy  should  certainly  be  discountenanced."  Mayl.aalfif 
you  agree  with  those  opinions  ? — Yes. 
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839.  The  Cape  Native  Affairs' Commission  of  1865  reprefieuted  to  the  Groveni-     ^^  ^'  MepBtone. 
ment  that  the  native  law  of  inheritanoe   (Act  18  of   18a4)   "  has  met  with  almoet     Sept.  lo,  188I. 
universal  disapproval.     The  whole  evidence  goes  to  show  that  inQ  tendency  of  legalising 

native  customs  in  this  ^latte^  will  be  to  retard  the  progress  of  civilization^  and  to 
perpetuate  some  of  the  worst  features  of  heathenism."  Would  that  circumstance,  and 
the  fact  of  the  evidence  referred  to,  having  been  given  by  experienced  men,  lead  you 
to  hesitate  about  advising  us  to  legalise  native  customs  P — I  recommend  that  native 
oustpms  should  bo  recognized  by  law,  not  because  I  wish  to  legalise  them,  but  because  I 
wish  to  check,  control,  and  eventually  suppress  such  of  them  as  it  may  be  thought 
necessary  to  suppress.  When  evils  ajre  ignored  they  are  more  likely  to  ^row  than  die 
away.  1  find,  for  instance,  that  the  practice  of  ukulobola  has  been  ignored  in  this 
oolohy,  and  the  consequence  is  that  a.  custom  which,  in  my  opinion,  is  capable  of  being 
turned  to  good  account,  has  degenerated  into  a  direct  encouragement  to  fathers  and 
IxratherB  to  sell  their  daughters  and  sisters  as  often  as  they  can  get  an  excuse  for  so 
dainj? ;  and  the  further  immediate  and  inevitable  consequence  of  this  is  that  the  whole 
weight  of  every  family  influence  is  hostile  to  the  morality  of  its  female  members. 

840.  Tou  are  repi'esented  as  having  stated  to  the  Natal  Commission  that  the 
frontier  Kafirs  have  somewhat  the  advantage  of  the  Zulus,  and  Natal  Kafirs  in  respect 
of  moral  and  intellectual  cliaracter.  Does  the  term  "  Frontier  Kafir "  mean  our 
natives,  and  do  yon  still  give  them  that  advantage,  and  if  so,  don't  you  think  they  are 
better  fitted  to  bo  subjected  to  Colonial  law  than  your  Natal  natives  ? — I  do  not 
remember  drawing  this  comparison  in  1852-3,  nor  can  I  call  to  mind  the  circumstances 
und^  which  the  remark  was  made.  The  term  "  Frontier  Kafirs  "  would,  when  used 
by  mje,  certainly  mean  the  natives  on  the  frontier  of  this  colony.  But  if  in  1803  it 
was  my  opinion  that  the  frontier  Kafirs  had  the  advantage  in  morality  over  the  Zulus 
of  Na^,  1  can,  from  what  I  have  learned  during  my  present  visit,  think  so  no  longer ; 
possibly  the  ignoring  of  customs  which,  for  want  of  check  or  contiK)l  have  become 
tioentious,  may  account  for  the  change. 

841.  There  have  been  several  instances  of  natives  sending  petitions  to  Pai-liament, 
thus  showing  they  understand  the  practice  of  fonnally  expressing  their  desires  to  the 
Legislature,  but  this  Commission  has  no  notice  of  any  natives  asking  for  legislation 
on  their  peculiar  customs.  Don't  you  think  their  silence  in  this  respect  shows 
that  they  have  no  strong  T^dshes  upon  the  subject  ? — I  don't  think  that  the  sending  by 
natives  of  petitions  to  Parliament  on  other  subjects,  and  then  not  asking  for  legislation 
on  their  peouliar  customs,  can  bo  looked  upon  as  proving  much  either  way.  Their 
customs  appear  not  to  have  been  interfered  with,  and  it  would  seem  that  they  practise 
tiiem  in  even  a  more  degraded  fonn,  because  they  practise  them  without  checks  or 
hindrance. 

842.  If  educated  and  civilized  natives,  and  the  advocates  of  native  rights  in  the 
colony,  claim  eauality  with  the  white  man,  for  their  people,  would  that  circumstance 
lead  you  to  auaufy  your  recommendation  that  native  laws  and  customs  should  be 
l^iahsed  ? — ^1  think  that  a  civilized  educated  native  who  has  ceased  to  practise  native 
customs  is  entitled  to  every  consideration  on  his  o^^^l  account,  but  I  cannot  see  that  his 
advanced  condition  7ic(  rssnril  v  involves  equal  consideration  to  the  general  population 
not  ST)  qualified.  In  Natal  cases  of  such  individual  advancement  ore  provided 
for. 


Grahnm^s  Tuwn^  Monday^  12f/i  Sej)fnnher, 

PRESENT  : 


Sir  J.  D.  Barry. 


W.  E.  Stanford,  Esq. 
J.  Ayi.iff,  Esq.,  M.L.A. 


Hon.  T.  Upinctox,  M.L.A. 
Dr.  Berry. 


Examination  of  Sir  Theophilm  Shepatonc^  K.C.M.Q-.,  continued. 

843.  Hon.  T,  UpingtonJ]  I  may  inform  you  that  the  Cape  of  Good  Hope 
Criminal  law  is  the  Dutch  Cnminal  law,  but  the  judges  have  persistently  endeavoured 
to  aasimilate  the  practioe  to  the  English  rules,  and  practically,  except  in  a  few  instances, 
the  ariminal  law  which  prevails  in  this  colony  is  tne  English  Criminal  law.  We  have, 
however,  a  number  of  native  dependencies  in  which  different  laws  apply.  In  Basuto- 
land  every  crime  which  is  a  crime  according  to  colonial  law,  and  every  act  done  to 

G  2 


52  NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 

49ir  T,  8h«p$toH0.  personal  property  which  is  a  crime  in  Colonial  law,  is  a  crime  in  Baautolandy  which 
Sopt  iTlssi.  umitation  mentioned  in  the  regulations.  In  the  Tianskei  and  Qriqualand  East  that 
^^     '  limitation  does  not  exist,   and  all  acts  against  personal  propertjr  which  aocording  to 

Colonial  law  would  amount  to  a  crime  in  the  colony,  are  crimes  in  the  Transkei  and 
Oriqualand  East.  It  was  proposed  to  make  exactly  the  same  provision  in  the  remain- 
ing dependencies  of  Tembidand  and  Bomvanaland,  but  in  consequence  of  a  hitoh  in 
Parliament  these  regulations  were  not  passed.  In  Basutoland  due  allowanoe 
in  the  administration  of  the  criminal  law  has  been  given  to  the  discretion  of  magis- 
trates ;  in  the  Transkei  and  Qriqualand  East  the  magistrates  must  follow  Colonial  law. 
What  I  wish  to  know  from  you  is  this :  in  case  it  should  be  found  that  the 
existing  regulations  work  fairly  well  in  the  Transkei  and  Ghriqualand  East,  would 
it  not  be  qutie  suflBcient  simply  to  indicate  in  all  the  colonial  dependenoieSy 
that  what  are  crimes   in  the  colony  shoidd  be  crimes    there;     and    further,    do 


Juietmg  to  a  popidation  to  tell  them  that  you  were  going  to  introduce  among  them  the 
efinitions  which  are  applied  to  crimes  in  another  coimtry ;  they  would  natunUy 
suppose  that  some  great  change  was  about  to  be  made,  when  in  fact  there  would  be 
little  or  none.  Where  there  is  no  need  for  incurring  the  risk  of  being  misunderstood, 
it  might  as  well  be  avoided. 

844.  I  imderstand  you  to  hold  the  opinion  that  there  would  be  no  objection  to 
simply  indicating  that  what  is  a  crime  according  to  the  law  of  the  colony  should  be  a 
crime  in  the  native  dependencies  P — The  indication  might  be  so  made  as  to  be  free  from 
objections, 

845.  Would  it  be  for  the  benefit  of  the  whole  community,  colonial  as  well  as 
native,  to  define  what  is  murder,  theft,  or  such  like  offence  within  native  territories  P 
— Our  laws  and  their's  differ  but  little  in  their  recognition  of  what  are  crimes  and 
offences ;  it  is  the  treatment  of  them  wherein  divergence  becomes  apparent ;  this  seems 
to  require  that  special  guidance  shoidd  be  afforded  to  those  who  administer  justice  in 
the  dependencies. 

846.  Speaking  of  colonial  natives,  are  you  aware  of  any  offence  aocording  to  native 
law  which  is  not  an  offence  according  to  the  ordinary  law  of  our  own  colony  P 
— ^Probably  the  only  class  of  offences  recognized  by  them  and  not  by  us  would  be  those 
which  come  under  tiie  head  of  witchcraft ;  and  charges  of  this  kind  usually  break  down 
under  examination  by  a  civilized  magistrate.  I  don't  remember  any  other,  but  I  must 
say  that  I  have  been  for  so  many  years  separated  from  the  tribes  of  whom  we  are 
speaking,  that  I  know  nothing  of  their  more  recent  developments. 

847.  Pmctically  the  only  new  offence  that  is  created  by  our  native  regulations  is 
that  of  compelling  any  person  to  undergo  circumcision  and  also  Tsdtchcraf t  ?— x  es.  The 
custom  is  practised  to  but  a  very  limited  extent  in  Natal. 

848.  Is  there  anything  else  which  occurs  to  you  that  it  is  necessary  to  make  a 
criminal  off(;nee,  not  included  under  one  of  the  ordinary  criminal  offences  provided  by 
law  ? — Notliing  strikes  mo  at  the  moment.  I  should  wish  to  say  in  reference  to  Uie 
wide  discretion  that  it  appears  is  allowed  to  the  Basutoland  magistrates,  that  although 
it  is  unavoidable  that  great  discretion  should  be  allowed  to  those  who  administer  justioe, 
it  is  neither  desirable  nor  safe  that  the  discretion  should  be  so  unrestricted  as  to  admit 
of  each  magistrate  being  his  o^vn  law  maker.  The  fact  that  although  both  our  and  the 
native  laws  view  the  siune  aots  as  crimes  and  offences,  and  yet  treat  them  differently, 
seems  to  require  that  some  special  guidance  shoidd  be  given  to  the  magistrates  to  avoid 
confusion  and  secure  unifomuty  ;  imless  this  is  done  the  different  magistrates  will  drift 
into  separate  and  conflicting  systems  of  criminal  and  civil  law,  and  that  woidd  not  only 
constitute  a  grievance  but  be  a  serious  evil. 

849.  Do  you  not  think  that  your  objection  woiUd   be  better  met   if  Govemment^r 
prepared  a  hand-book   defining  their  duties   carefully  r' — A  hand-book  would  be  V€ 
useful,  bnt  I  tliink  that  the  circumstances  of  your  dependencies  wU  require  somethi 
more  than  what  I  understand  a  hand-book  to  be. 

850.  I  take  it  that  the  general  effect  of  your  experience  is  this  ;  that  there  is  n 
such  broad  distinction  between  native  criminal  law  and  colonial  criminal  law,  as  yoi_ 
have  seen  them  administered,  to  make  it  difficult  to  assimilate  the  two  ? — The  difficultjifl 
does  not  consist  so  much  in  assimilating  the  recognition  of  crimes ;  the  difference  is  ji — 
their  punishments ;  in  other  words,  in  the  different  views  which  oi\ilized  and  savage 
communities  take  of  the  same  act.  Natives  know  no  technical  distinction  betweei^ 
civil  and  criminal  law ;  but  practically  offences  against  the  chief  and  tribe  may  be  saidS 
to  be  treated  as  criminal,  wmlst  those  against  individuals,  in  which  the  interests  of  the  ^ 
chief  and  tribe  are  not  immediately  concerned,  ai*e  treated  as  questions  between 
individuals. 
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851.  I  understand  you  to  aay  that  in  case  you  were  satisfied  that  the  magistrates    ^^  r.  SkejutoM, 
in  the  Transkei  have  found  that  these  regulations  work  satis&ctorily,  and  created  no     sopt.  12, 188I. 
such  crimes  as  are  new  to  native  customs,  you  would  come  to  the  conclusion  that  crimes 

known  to  Colonial  law  should  be  declared  to  be  crimes  there,  leaving  it  to  the  magistrates 
to  be  guided  by  a  text  book? — ^Yes ;  the  mogistratee  should  be  guided  by  a  book  in 
which  the  laws  of  the  country  are  authoritatively  laid  down. 

852.  Tou  have  given  your  opinion  as  to  what  would  be  the  effect  of  making  poly- 
gamy a  crime  amongst  the  people ;  do  you  think  it  would  be  dangerous  at  present  to 
interfere  with  the  law  P — ^I  think  so. 

853.  Do  you  think  there  is  an^  way  in  which  bigamy  could  be  discouraged 
other  than  by  the  spread  of  education,  without  straining  the  laws  of  inheritance  r — 
Of  oourse,  moral  and  social  improvement  is  the  great  cause  to  look  to,  but  if  you  put 
bigamy  down  by  law  and  the  morality  of  the  people  is  not  improved  by  your  mode  of 
auppression  you  don't  benefit  them. 

854.  Would  not  a  provision  which,  without  rendering  polygamy  criminal,  would 
render  the  children  of  subsequent  marriages  illegitimate  and  incapable  of  inheriting 
go  a  long  way  to  discourage  polygamy  ? — One  would  suppose  that  such  a  provision 
oertainly  would  do  so. 

856.  Mr.  Stanford^]  Are  cases  of  theft  ordinarily  regarded  as  against  the 
chief  or  individual  P — In  olden  times  cattle  thefts  were  looked  upon  as  crimes  against 
the  communilr,  and  that  would  be  against  the  chief. 

866.  Is  that  so  now  ? — It  is  in  the  direction  of  Natal  and  the  Zulus. 

857.  In  the  case  where  a  man  has  lost  property,  and  recovers  it,  does  the  thief  make 
restitution  P — ^Tes. 

858.  Suppose  there  is  no  provision  in  the  law  of  the  oolony,  would  you  make  a 
provision  carrying  out  their  rule  about  restitution  P — Cattle  thefts  are  always  liable  to 
produce  suoh  serious  consequences  so  immediately  that  if  at  present  there  is  only  a  law 
to  secure  restitution  among  the  frontier  tribes  I  should  recommend  that  punishment  be 
added;  that  is  that  it  should  be  treated  as  a  crime  as  well  as  civil  injury. 

859.  With  reference  to  polygamy,  do  you  think  it  advisable  to  acknowledge  one 
wife  only  P — ^I  feel  strongly  on  that  point  myself ;  I  know  that  my  views  on  the  sub- 
ject are  not  popiilar,  but  it  seems  to  me  to  be  a  monstrous  thing  that  we  should  attempt 
to  promote  our  views  of  civilization  by  perpetrating  a  great  wrong  upon  a  large  propor- 
tion of  the  pcpulation. 

860.  Keferring  to  the  future  operation  of  the  law,  would  it  have  the  same  effect 
in  causing  injustice,  supposing  the  law  only  dealt  with  those  who  ore  about  to  marry. 
In  the  colony  now  we  ignore  these  marriages,  and  if  we  make  a  law  to  prohibit  it  in 
the  future  would  it  not  decrease  the  evil  ? — -1  don't  think  that  that  woald  be  very  effec- 
tive for  some  time  to  come ;  you  must  take  into  account  the  condition  of  the  people 
before  jrou  legislate  upon  such  a  subject.  If  you  legislate  prematurely  you  are  more 
likely  to  produce  immorality  than  to  cure  it,  because  it  would  sink  the  women  still 
lower.  lAiey  would  persevere  in  the  practice  with  loss  of  self-respect,  which  they  now 
preserve. 

861.  Dr.  BornjJ]  Would  you  see  any  great  practical  difference  between  such  a 
eode  as  we  would  like  to  see  and  a  hand-book  to  resident  magistrates.  I  think  what 
some  of  us  mean  by  a  hand-book  is  what  others  mean  by  a  code  ? — What  I  mean  by  a 
code  for  magistrates  is  a  work  copious  enough  to  make  your  administration  uniform. 
I  have  looked  through  a  little  hand-book  of  the  Indian  Penal  (Jotic,  sliown  me  by  the 
President,  and  tbink  it  well  adapted  to  the  object  for  which  it  was  written. 

862.  Sir  J.  D.  Bavry,']  Would  you  not  like  to  see  the  Commission  at  a  work  which 
would  place  such  a  hand-book  in  the  hands  of  the  magistrates  P — It  would  be  a  good 
thing  to  do,  and  my  impression  was  that  the  object  of  the  Commiasion  was  to  accom- 
plish some  such  work.  It  is  not  necessary  to  tell  a  Kafir  that  you  are  doing  away  with 
m  laws  when  in  fact  you  are  not  really  doing  so.  The  magistrates  should  have  com- 
plete explanations  on  every  essential  point  of  law,  both  cii-il  and  criminal,  to  guide 
them. 

863.  Don't  vou  think  the  fact  of  our  appointing  new  magistrates  fi'om*  time  to 
feie  renders  it  absolutely  necessary  that  such  a  book  should  be  framed  ? — CertaiiJy.  I 
caa't  imagine  a  greater  difficulty  than  a  man  appointed  to  a  magistracy  in  the  trans- 
kei would  find  himself  in,  having  to  administer  laws  which  he  knows  little  or  nothing 
about,  and  regarding  which  he  has  no  special  means  at  hand  of  acquiring  information. 
%  such  a  book,  however,  he  woidd  have  a  summary  of  Colonial  la^^'S,  givmg  examples 
oIcai8es. 

864.  When  you  find  that  there  are  cases  of  murder  in  Tembuland,  as  stated  by 
Mr.  Stanford,  which  are  waiting  for  trial  because  there  is  no  law  to  administer,  don  t 
you  think  this  would  be  a  reason  to  set  us  about  framing  a  law  P — Yes. 
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' 1'  ''^  865.  Don't  you  tbinkif  such  a  code  existed  that  it  might  be  translated  aiid  distri- 

Sepi.  10, 1881.     buted  among  the  missionaries  and  natives,  and  so  become  familiarized? — ^To  be  of  much 

practical  use  the  translation  of  such  a  code  must  be  both  free,  and  very  carefully 
done ;  if  this  cannot  be  made  sure  of,  it  would  be  much  safer  and  better  to  leave  tihie 
explanation  of  the  law  to  those  who  are  bound  to  explain  it  and  who  know  the  lan- 
guage. 

866.  Do  you  think  it  would  be  better,  both  in  civil  and  criminal  matters,  if  magis- 
trates in  applying  the  law  were  to  state  what  it  was  ? — I  should  think  that  that  would 
be  his  duty. 

867.  lion.  T,  UpingtonJ]  lletiuinng  to  the  marriage  question,  suppose  it  should 
be  decided  that  it  would  be  a  very  inadvisable  thing  at  the  present  moment  to  limit 
natives  to  one  ^^'ife,  do  vou  not  think  that  the  Natal  custom  of  having  marriagiQ^ 
arranged  in  the  presence  of  Kafir  officers,  who  see  that  the  woman  eives  her  consenty 
woidd  be  inoperative? — I  see  no  reason  for  thinking  that  it  would  be  in  practice 
inoperative  here  any  more  than  it  is  in  Natal. 

868.  It  owurred  to  me  in  such  a  case,  if  jn-essure  were  brought  to  bear  upoii  a 
woman,  she  would  be  very  uiilikel}%  through  fear,  to  say  before  a  Government  ofBoer 
that  she  objected? — This  has  not  been  found  to  bo  the  case  in  Natal.  Causes  hav€i  oc- 
curred ill  wliieh  women  lining  in  remote  places  liave  liad  pi*essure  brought  to  bear  upon 
them,  and  hiivo  been  married  against  their  wishes,  but  the  moment  they  have  been  tree 
to  do  so  tliey  have  gone  to  the  magistrato  and  claimed  and  received  his  protection. 

8(>^).  In  yoiu'  opinion  would  there  be  any  benefit  in  taking  the  woman  apart  from 
her  relatives  and  asking  her  in  the  presence  oi  the  magistrate  if  she  consents  or  not, 
before  the "  cx?remoiiy  takes  place  ? — Tlicre  arc,  perhaps,  cases  in  which  women  wonld 
not  have  the  strength  of  luind  to  say  iu  public  tuey  object,  but  who  would  refuse  con- 
sent if  that  course  were  followed.  It  would  be  a  A'ery  cumbrous  course,  howeA"€»r,  fe 
follow;  it  is  not  always  possible  to  get  a  magistrate,  and  it  would  be  placing  a  g^reat  iii- 
convenieiice  in  the  way  of  the  people  without  any  adequate  advantages.  If  in  the  bose 
of  Natal,  for  instance,  magistrates  were  required  to  be  present  at  the  mamageb  tlteir 
whole  time  wonld  be  taken  up  in  travelling  about  their  districts  for  this  purpoBO  only, 
especially  in  districts  such  as  contain,  as  some  do,  from  50,000  to  60,000  natiTes.  ■  I 
ihmk,  however,  that  by  requiring  the  validity  of  the  marriage  to  depend  upon  the 
public  utterance  by  the  woman  of  her  consent,  you  give  her  enough  for  the  jyreaeiit }  a 
more  ample  remedy  than  she  or  her  ancestors  ever  had  before,  and  that  you  may  safely 
leave  her  to  take  care  of  herself. 

870.  Sir  J.  Z>.  Barrf/,']  I  think  you  said  that  our  object  should  be  to  take  over  the 
best  in  their  customs,  so  that  we  might  get  control  over  the  natives  and  gain  their  ayODn- 
pathy ;  would  we  not  be  currying  out  that  object  if  we  mewle  a  law  enforoinjg  etvty 
woman  to  go  to  a  magistrate,  and  inform  him  tliat  she  means  to  get  married.  The 
magistrate  might  question  her  privately  as  to  her  wishes,  and  on  the  next  day  tbe 
registrationlofficer  coidd  get  her  consent  or  refusal  formally  ? — The  course  you  6ugg<Mthas 
been  fully  discussed,  and  I  believe  that  it  has  been  found  to  be  impracticable  and  full 
of  objections.  I  tliink,  too,  ^hat  the  cxj)fTieiico  of  Natal  has  shown  that  the  women 
ai*e  quite  capable  of  taking  care  of  themselves. 

H71.  You  thuik  the  women  would  obey  the  law  but  that  it  would  be  cumbrous? — 
It  would  be  a  great  hardship  to  the  women,  and  would  involve  numerous  practical  diffi- 
culties and  objections  which  do  not  appear  at  first  sight. 

87*2.  Would  there  be  resistunce'if  you  gave  the  officer  the  power  of  questioning  the 
girl  ? — I  don't  think  there  would  be  any  resistance,  but  it  strikes  me  that  more  hnrm 
would  come  of  it  than  good. 

87'^.  In  yr)ur  knowledge  are  there  any  instances  of  natives  attempting  to  bribe 
their  diicfs  with  reference  to  matters  pending  before  the  chieLs  in  their  position  is 
judicial  authorities  ? — I  do  not  recollect  any  specific  instance,  although  I  have  no  doubt 
that  such  attempts  tu-e  made.  Natives  frequently  make  offerings  to  their  chief  iu  Natsl, 
but  it  would  be  scarcely  worth  their  while  to  attempt  to  bribe  the  chief,  because  th^pe 
are  such  great  facilities  afforded  them  for  appealing.  I  cannot  speak  authoritatively 
with  respect  to  the  tribes  between  this  colony  and  Natal. 

87 1.  "VNTiat  made  me  ask  was  becaiuse  (?etywayo  told  us  that  part  of  his  revenue 
came  from  bribes  ? — ^I  should  not  think  that  he  intended  to  convey  that  meaning ;  it  i» 
after  the  trial  that  the  cattle  would  be  taken  to  him. 

875.  He  says  they  paid  him  for  being  lenient  ? — Yes ;  he  must  have  meant  that 
that  was  after  the  trial. 

876.  You  have  read  that  examination,  and  do  you  concur  in  Cetywayb's 
views  of  fact  and  native  custom? — I  think  where  he  speaks  of  the  laws 
and  customs  he  correctly  describes  those  established  imder  the  despotic  rules  of  his 
uncles  Chaka  and  Dingaan  ;  but  what  he  says  of  his  own  conduct  and  I'evenue  I  do  not 
place  much  reliance  upon. 
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877.  He  told  us  also  that  women  are  bought  and  sold,  but  you  don't  look  upon  ^^  ^'^ 
their  custom  as  one  of  bu}^ng  and  selling  ?-7-No ;  I  have  given  my  views  on  that  8ept.  i( 
point. 

.  878.  Sir  J.  D.  Barnj.'^  AVhat  ai^  the  principles  or  rules  governing  land-teniire 
among  the  natives  P — ^IbeUeve  myself  that  the  principle  imderlying  aU  land-tenure 
among  the  native,  tribes  is  that  the  land  belongs  to  the  tribe^  that  the  chief  has  the 
right  of  giving  occupation  to  it  as  botween  the  members  of  the  tribe,  and  the  headmen 
again  have  the  right  of  subdividing  subject  to  any  appeal  a  man  may  chose  to  make  to 
the  chief.    Land  is,  however,  always  spoken  of  as  the  property  of  the  chief. 

879.  May  the  chief  in  any  case  disturb  the  rights  of  occupation  granted  to  head- 
men or  othsrs  P — ^I  think  so. 

.880.  Ab  between  the  tribes  themselves  are  the  boimdaiies  fixed  P — They  are  usually 
fixed  by  custom  and  use.     As  a  rule  accident  decides  the  bomidary. 

881.  Are  they  at  all  fixed  P — ^As  a  iiile  they  are  by  nattu^al  barriers  or  objects,  as 
rivers,  and  so  forth. 

882.  Do  disputes  ever  arise  as  to  what  are  these  barriers  P — Yes,  frequently  ;  and 
aometimea  bring  about  war  between  the  disputants. 

883.  What  has  been  the  nature  of  these  disputes  P — They  have  arisen  from 
treapasB,  by  the  people  of  one  tribe  cultivating  groimd  belonging  to  another ;  by 
quarrelling  among  the  herd  boys  of  different  trSbes ;  and  fi-oni  conflicting  claims  to 
gra&ng  rights.  In  some  caseB  members  of  one  tribe  have  encroached  on  the  territory 
of  anoflier,  and  no  notice  has  been  taken  at  first  of  tliis,  because  it  was  suppo6e<l  that 
Ruch  trespass  would  lead  to  no  harm ;  ultimately,  however,  quan^els  have  arisen  when 
rights  have  been  claimed  on  the  ground  of  occupation. 

884.  Independently  of  oiu*  law,  do  the  tribes  settle  disputes  wliich  arise  among 
themselves  in  reference  to  boimdariesP — Where  boundaries  have  been  recognized 
between  tribes  they  are  usually  respected,  and  the  disputes  regarding  them  are  settled 
by  communication  between  the  chiefs  by  means  of  messengers.  In  the  old  times  it 
sometimes  happened  that  j)eople  belonging  to  one  tribe  would  fly  to  another ;  and  as 
this  wa«  regarded  as  a  sort  of  treason,  because  it  weakened  the  stireneth  of  a  tribe  and 
increased  that  of  5t  possible  enemy,  it  was  laAvful  for  the  piuiBuers,  if  they  could  catch 
the  fngitives  before  they  crossed  the  boimdary,  to  take  their  cattle.  Wy  this  means 
boundaries  became  known  and  recognized. 

885.  If  the  people  resisted,  would  those  who  had  stalled  in  pursuit  kill  thorn  P — 
Kesifitance  might  and  sometimes  does  caufic  violence,  but  the  object  is  to  take  the  cattle 
before  they  cross  the  boundary,  whore  they  would  be  under  the  protection  of  the  diief 
whose  terntory  thev  entered.  I  am  speaking  of  the  practice  in  times  when  small  tribes 
were  living  as  neighbom^  between  the  Cape  rVontier  and  Natal,  In  Zululand  death, 
if  caught,  IS  the  punishment  of  all  desertei's. 

{S6.  How  are  the  boundaries  kno^vn  ? — Usually  hy  land-markf^,  such  as  rivers, 
moiuitain  ranges,  or  watersheds. 

887.  Are  there  no  meetings  arranged  between  the  lieadm<»n  of  tho  different  tribes 
at  which  these  boundaries  ai-e  aefine<l? — T  don't  know  of  any  iu(»otings  of  tliis  kind,  but 
when  the  countrj'  was  not  so  j)opulous  as  it  is  now,  if  a  ohiof  wiHho<l  to  remove  to  a 
ooimtry  owned  by  anotlior  clnef,  but  not  occupied  by  him,  lie  would  obtain  the  per- 
mission of  that  ohiot  to  occupy  it  on  such  teims  as  he  might  choose  to  iini)r>se. 

888.  Is  the  land  in  which  the  tribe  Ls  settled  held  in  common  ? — Yor. 

889.  Surely  not  the  agi-icultural  lands? — It  is  all  in  common,  suhje<'t,  of  coiu-se, to 
priority  of  indi^^dual  occupation. 

890.  Wliat  does  the  oMof  r»»sor\-e   for  himself  individually  P — lie  w<Mild  select  a 

Siiece  of  gi'ound  which  he  thought  most  advantageous  for  his  kraals,  ami  most  suitable 
or  grazing  purposes. 

891.  Do  all  cattle  gi*azo  in  common  P — Yos;  but  each  kraal  tries  to  reserve  some 
particular  tra(?k  for  gi*azing,  and  members  of  it  frequently  object  to  cattle  from  other 
iraals  grazing  on  the  land  they  have  so  tried  to  resene. 

89'2.  Does  a  chief  have  a  separate  piece  of  gi-ound  for  each  wife  ? — Each  kraal  lias 
its  own  land,  as  well  as  each  separate  wife. 

89y.  Does  he  cut  off  a  piece  of  ground  for  cultivation  P — The  ground  to  be 
cultivated  is  decided  upon  with  reference  to  the  grazing  convenienct^,  and  the  sub- 
diriaion  of  cultivated  land  is  marke<l  by  strips  of  giuss  left  untouched  usmilly  by  mutual 
consent. 

894.  And  having  satisfied  himself,  does  the  chiof  allow  otiiere  the  same  rights  P — 
Yes. 

895.  Is  there  no  special  distinction  between  the  rights  to  occupation  of  particular 
land  for  building  huts,  and  for  ciUtivation  P — The  right  to  cultivated  knd  is,  for  obvious 
reasons,  more  pnzed  and  more  respected  than  the  right  to  any  paiiicular  spot  to  build 


56  NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 

Sir  r.  Shepstofie.     upQ^  .  ti^efr  j^^tg  aie  removed  and  rebuilt  without  diffioolty,  and  without  the  preparation 
Sept.  12, 1881.      ^  time,  which  gives  a  speoial  value  to  cultivated  land. 

896.  Is  that  right  to  ground  they  have  cultivated  forfeited  by  non- joinder  P — ^Nb. 

897.  Suppose  a  man  is  incapable,  through  ill-health,  of  cultivating  his  pieoe-  of 
land  for  one  or  more  years,  does  nis  rights  to  it  cease  ? — No ;  perhaps  a  friend  might 
be  allowed  to  cultivate  it,  or  some  other  arrangement  be  made  for  its  temporary  use  by 
the  man  who  had  the  right  to  it,  or  by  the  chief.  What  modifications  may  have  been 
brought  about  by  the  introduction  of  ploughs  among  the  frontier  tribes  I  am  not  awan^ 
of ;  but  they  would  naturally  be  in  the  direction  of  causing  a  greater  value  to  be  placed 
upon  land  once  tilled  by  the  plough. 

898.  Could  any  one  deprive  a  man  of  his  rights  to  land  ? — The  headman  oould 
drive  him  away,  and  so  deprive  him  of  the  righi^,  but  the  man  could  appeal  to  the 
chief. 

899.  Would  non-usor  destroy  a  man's  rights  to  land  ? — It  would  if  he  removed  to 
such  a  distance  as  to  prevent  his  using  it,  and  the  land  lay  unused. 

900.  There  is  no  number  of  years  fixed  P — ^No. 

901.  They  have  a  very  vague  opinion  of  time? — They  reckon  by  moons  and  tiie 
revolution  of  tiie  seasons. 

902.  When  a  man  dies,  has  his  family  a  ri&^ht  to  keep  the  laud  and  cultivate  it  P — 
His  heir  would  succeed  to  it,  as  head  of  the  family. 

903.  If  a  man  has,  say  three  wives,  a  great  wife  and  right  and  left  hand  wives, 
would  the  respective  families  after  his  death  continue  to  keep  the  land  they  eadi 
cultivated  before  his  death  P — ^Yes. 

904.  Then,  in  fact,  there  is  a  species  of  recognized  tenure  of  distinct  plots  of  land 
not  held  in  common  ? — Yes. 

905.  Axe  there  disputes  about  the  boimdaries  of  these  plots  P — ^Usually  the 
inhabitants  of  a  village  select  ground  for  cultivation,  and  the  sub-divisions  are  marked 
off  by  fringes  of  grass ;  but  disputes  do  occur. 

906.  Suppose  there  was  an  actual  disturbance  of  these  fringes  of  grass,  what 
remedy  would  the  owner  have  ? — ^He  would  appeal  to  the  headman  of  the  section. 

907.  How  would  he  settle  the  dispute  P — -By  a  formal  hearing  of  the  case.  He 
might  depute  some  one  to  examine  the  trespass,  or  examine  it  himself,  and  decide  the 
matter. 

908.  Do  families  ever  dispose  of  such  rights  of  occupation  in  any  way,  by 
exchanging  them  for  cattle  or  selling  them  P — I  never  heard  of  any  such  practioe. 

909.  If  a  family  left  a  district,  what  would  become  of  the  land  they  occupied  P — 
The  right  to  dispose  of  its  occupation  would  revert  to  the  headman. 

910.  Is  this  patronage  exercised  according  to  any  rule  or  custom  P — I  don't  fbiiilr 
any  rule  is  observed.  They  act  according  to  the  exigencies  or  requirements  oif  the 
moment. 

911.  Do  natives  who  have  come  in  contact  with  Europeans  recognize  any  sort  of 
exchange  of  land  P — In  Natal,  which  I  know  most  about,  there  are  natives  suffioiantly 
advanced  to  it^cognize  it  very  cleaily,  and  some  there  have  spent  large  sums  of  money 
in  purchasing  land  from  white  farmers. 

912.  In  doin^  so,  do  they  leave  their  tribes  P — It  is  as  a  rule  only  that  dass  of 
natives  who  do  this — ^men  who  have  been  improved  by  civilization,  and  who  have 
become  separated  from  their  tribes. 

913.  Has  there  been  any  exchange  of  plots  of  cultivated  ground  by  natives  to 
natives  ? — ^Not  that  I  am  aware  of.     There  may  have  been  without  my  knowine  of  it. 

914.  Do  you  know  if  the  Natal  Government  have  interfered  with  such  exchanges  P 
— I  do  not  know  that  they  have  done  so  ;  I  should  think  not. 

915.  The  Natal  Govenmient  has  settled  the  tribes  on  locations,  and  vested  the 
property  for  their  use  in  trustees  ? — ^Yes. 

916.  The  Natal  law  would  not  recognize  purchase  within  these  areas  ? — There  is 
no  title  to  land  issued  to  natives  within  these  areas ;  there  is  merely  a  right  of  occupa- 
tion. Where  natives  have  purchased  land,  they  have  been  improved  by  education,  and 
have  made  money  by  trading,  as  carriers,  and  so  on,  and  have  purchased  land  outside 
the  trust  area. 

917.  With  regard  to  these  areas  imder  trust,  are  there  definite  titles  P — Yes. 

918.  Who  are  the  trustees  P — They  are  the  Governor  and  the  members  of  the 
Executive  Council.  I  shall  endeavour  to  furnish  the  Commission  with  a  copy  of  the 
instrument  that  creates  this  trust.  ( Vidr  papers  handed  in  by  witness,  at  conclusion  of 
evidence). 

919.  Are  there  any  special  distinctions  in  that  trust  deed  ? — It  is  a  long  time  since 
I  read  it ;  the  object  of  it  is  to  secure  the  lands  for  the  benefit  of  the  natives. 

920.  Has  there  been  any  legislation  bv  the  Natal  Legislature  upon  this  subject  of 
tenure  P— No.     The  natives  have  the  right  of  holding  land  if  they  purchase  outside  of 
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the  trust  areas,  and  there  has  been  no  special  legislation  in  regard  to  trust  lands.  The  ^"^  ^- 
natives  occupy  those  areas  in  their  own  way,  suhjeot  to  ma^sterial  supervision  in  all  g^p^ 
things. 

921.  Have  they  prospered  P — I  think  they  have ;  but  the  locations  are  too  small 
for  the  number  of  people  that  they  will  some  day  be  required  to  accommodate. 

922.  If  that  is  so,  does  it  not  create  poverty  P — I  think  not ;  a  very  large  pro- 
portion of  the  native  poj)ulation  occupies  private  lands  on  rent,  and  Crown  lands,  and 
that  enables  those,  both  in  and  without  the  locations,  to  make  money  in  one  way  or 
another. 

923.  Do  natives  on  these  trust  areas  generally  adhere  to  the  locations  and  work 
there,  or  do  they  go  out  to  work  ? — Many  of  thenr  go  out  to  work,  that  is,  the  young 
men ;  but  the  great  majority  can  manage  to  make  enough  for  their  wants  in  the 
looation.  In  bad  seasons  they  suffer  occasionally  from  scarcity  of  food,  but  they  are 
always  able  to  pay  their  taxes. 

924.  How  are  disputes  settled  ? — By  the  magistrate  appointed  over  the  location, 
who,  besides  being  magistrate  over  the  white  population,  also  administers  native  law  to 
the  natives 

925.  What  are  the  powers  taken  from  a  chief  and  given  to  a  magistrate  in  these 
trust  areas  P — ^Almost  all  of  his  most  important  powers.  For  instance,  in  every  case 
which  he  decides,  there  is  an  appeal  to  the  magistrate,  and  from  the  magistrate  to  the 
higher  courts. 

926.  How  would  it  interfere  with  the  executive  functions  of  the  chief,  in  allotting 
land,  for  instance  P — The  magistrate  woidd  not  interfere  unless  a  man  had  complained 
to  the  chief,  and  felt  that  he  had  not  got  justice.  The  magistrate  can  interfere  in  any 
case  where  a  man  appeals  to  him  from  the  chief. 

927.  In  these  areas  are  there  any  rules  observed  in  regard  to  occupation  of  land, 
water  rights,  and  rights  of  way  ? — These  are  settled  among  themselves. 

928.  How  do  mey  determine  disputes  about  rights  of  way,  suppose  such  cases 
arise  P — There  is  no  such  thing  as  disputes  about  rights  of  way ;  they  never  think  of 
interfering  with  a  person  travelling,  even  though  he  pass  through  their  gardens. 

929.  Suppose  a  man  were  found  in  a  mealie  garden  imder  suspicious  circum- 
stances P — In  that  case  the  owner  might  make  a  complaint,  if  he  thought  the  circum- 
stances warranted  his  so  doing.  A  man  can,  however,  go  wherever  there  is  a  foot-path ; 
they  have  no  vagrants. 

930.  Do  natives  buy  farms  to  which  titles  have  been  held  P — ^Yes ;  but  the  idea  of 
property  in  land  is  one  of  very  slow  growth. 

931.  Among  what  class  has  it  grown  up  ? — Among  Christian  natives,  who  have 
been  educated,  or  among  those  whose  cupidity  has  been  excited  and  intelligence 
sharpened  by  contact  with  civilization.  These  are  generally  from  broken  tribes,  like 
the  Fingoes. 

932.  This  individual  tenure  is  in  the  hands  of  men  who  have  broken  away  from 
their  tribes  for  the  purposes  of  gain  ? — Chiefly  among  those  who  by  accident  have 
become  separated  from  their  chief  and  tribe.  The  men  in  whom  this  gro^'th  has  been 
most  conspicuous  have  been  a  number  of  Amaswazie,  who  came  into  Nata,l  ^vith  the 
Rev.  Mr.  Allison  in  lo-io,  and  wlio  settled  at  what  is  now  Edeiidale,  near  Maritzburg. 
Mr.  Allison,  who  was  well  acquainted  with  the  idiosyncrasies  of  the  native  mind, 
interested  these  people  in  a  scheme  he  had  thought  over,  and  induced  them  to  purchase 
a  farm  near  Maritzbiu'g.  There  they  established  a  \'illage,  but  many  of  the  men  soon 
became  too  well-off  to  be  contented  with  the  village ;  they  enriched  themselves  by 
trading  and  following  the  carrying  trade,  with  their  wagons  and  oxen,  and  most  of 
them  were  very  successful.  They  had  many  severe  trials  to  pass  through,  and  some 
ultimately  failnd ;  many,  however,  of  those  who  passed  safely  through  these  ordeals 
purchased  lands,  giving  as  much  as  a  thousand  pounds  or  more  for  farms,  which  they 
bought  in  companies. 

933.  Several  of  them  clubbed  together  and  got  the  title  in  common  P- -The  title 
was  transferred  to  some  of  themselves  to  hold  it  in  trust  for  the  rest  of  the  pm-chasers. 
This  was  done  because  they  felt  their  own  weakness  after  the  experience  they  had 
gained,  and  they  wdshed  to  protect  themselves  against  it.  They  are  very  fond  of  going 
on  trading  trips,  and  they  usually  felt  so  sure  of  success  as  to  be  willing  to  mortgage 
their  lands ;  and  in  case  of  failure  they  were  mined.  It  was  to  protect  themselves 
against  their  weakness  in  this  respect  that  they  determined  that  their  lands  shouldjbe 
held  by  trustees. 

934.  When  the  Swazies  settled  near  Maritzburg,  was  any  one  appointed  trustee  P — 
Tes ;  the  first  trustees  were  the  Chairman  of  the  Wesleyan  Missions  in  Natal ;  Dr. 
Mann,  the  Superintendent  of  Education;  and  myself.  The  Surveyor-General,  Dr. 
Sutherland  is  now  in  the  place  of  Dr.  Mann. 
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Sir  T.  Skepitofie,  935.  When  there  is  a  vacancy,  do  the  trustees  provide  for  that  ? — The  election  ift 

^^— "  by  the  owners  of  allotments.    Each  man  has  an  allotment  in  proportion  to  the  amount., 

^^'     '  of  money  he  contributed  towards  the  purchase  of  the  farm. 

93iS.  How  was  the  ri^ht  of  a  man  to  an  allotment  secured  P — ^He  has  his  title  deed 
or  transfer  for  his  sub-division.     There  is  a  flourishing  little  village  there  now 

937.  Was  the  ground  alienable,  and  could  the  owner  sell  it  .if  he  liked  ? — ^Yes. 

938.  Have  Europeans  made  their  w:ay  into  the  farm  ? — Tes ;  a  very  few,  however, 

939.  Do  any  live  among  them  ? — ^Yes,  one  or  two ;  but  ultimately  tne  location  will^ 
I  believe,  be  occupied  by  whites,  and  the  natives  will,  for  the  most  part,  go, 

940.  Have  any  of  them  sold  their  lots  P — Tes,  some  have ;  but  I  think  mortgaging 
will  give  the  land  into  the  hands  of  E|uropeans. 

941 .  Are  the  plots  valuable  P — ^No. 

942.  Does  the  system  work  to  advantage  P — Tes,  I  think  so,  and  will  woii^  to 
advantage  ;  for,  although  most  of  the  natives  will  ultimately  go  away  from  the  location^ 
still  the  greater  proportion  of  them  ^vill  purchase  land  elsewhere,  and  all  will  have 
received  a  good  deal  of  practical  education.  Many  of  those  who  were  the  originaL 
proprietors  have  made  money  by  trading,  and  have  gone  out  and  purchased  or  faiiiea. 
land  elsewhere. 

943.  Always  combining  and  appointing  trustees  P — ^Tes,  most  of  them,  I  think, 
have,  where  the  purchase  has  been  considerable. 

944.  Are  these  lands  they  purchase  surveyed  and  marked  off  P — ^Tes ;  they  are 
farms  already  surveyed ;  and  the  purchasers  propose  to  have  each  sub-division  surveyed. 

945.  Were  the  expenses  of  surveying  the  sub-divisions  in  Allison's  location  con- 
siderable P — Seventy-four  were,  I  think,  something  like  twenty-eight  shillings,  on  aa 
average. 

946.  The  Q-ovemment  never  stepped  in  to  make  the  cost  of  survey  less  ? — There  is 
a  Government  tariff,  by  which  surveyors  are  bound. 

947.  Has  any  phm  suggested  itself  to  your  mind  by  which  the  survey  expenaea 
coidd  be  reduced  to  a  minimum  P — No ;  I  don't  think  the  cost  of  survey  affects  the. 
question  very  much. 

948.  In  India  there  is  an  inexpensive  way  of  surveying  by  men  who  are  not 
actually  surveyors,  but  who  belong  to  the  engineering  department ;  has  nothing  of  that 
kind  been  attempted  in  Natal  for  the  benefit  of  native  land-holders  P — The  nativee  now 
see  the  advantage  and  importance  of  having  the  boundaries  of  lands  they  purchase 
accurate ;  they  pay  large  sums  of  money  for  their  land,  and  some  of  them  have  put  up 
houses  worth  up  to  £500 ;  and  if  men  not  thoroughly  skilled  in  surveying  wer^ 
employed,  it  would  cause  great  difficulties,  and  the  idtimate  loss  might  be  greater. 

949.  Is  it  not  the  case  sometimes  that  the  cost  of  survey  is  much  out  of  pix)poition 
to  the  value  of  the  property  sur\'eyed  P — Tes,  where  the  lots  are  isolated  and  smalL 

950.  Could  not  Government  meet  the  case  of  men  who  cannot  afford  to  pay  the 
thirty  shillings  for  surveying  by  aUoting  a  small  piece  of  ground  to  these  people  on 
qsitrent  P — The  success  of  such  a  plan  would  depend  on  the  man's  appreciation  of  the 
value  of  the  land ;  if  you  give  him  a  piece  of  land  before  he  has  grasped  the  idea  of 
pieperty  in  land,  he  will  not  value  it,  and  it  will  most  likely  soon  find  its  way  into 
other  hands. 

951.  With  regard  to  that  first  piece  of  land  bought  by  the  Swazies,  did  they  ever 
establish  any  rule  among  themselves  for  the  occupation  of  the  land,  so  as  not  to 
interfere  with  each  others  rights  P — They  foimd  little  necessity  for  that  until  nearly 
twenty  years  after  they  had  settled ;  then  it  was  in  respect  of  the  commonage  land  that 
an  appeal  was  made  to  the  trustees.  The  trustees  met  the  people ;  the  whole  matter 
was  discussed,  and  regulations  agreed  upon  ;  they  agreed  also  to  the  necessity  for  local 
taxation  for  local  purposes. 

952.  That  was  an  arrangement  among  themselves  P — Tes,  upon  discussion  and 
recommendations  made  at  the  meeting  of  proprietors  with  the  trustees. 

953.  By  these  regulations,  do  they  enforce  a  municipal  government  among  them- 
selves P — A  number  of  them  were  elected  as  a  committee  to  assist  the  trustees.  The 
trustees  had  not  the  power  to  enforce  their  rules  or  orders  by  fines,  and  could  not  enforoe 
the  rights  which  the  tnust  deed  gives  them.  So  it  is  proposed  to  ask  for  a  law  to  confer 
municipal  powers  upon  tlie  inhabitants  sufficient  to  enforce  sanitary  and  other 
regulations. 

954.  Are  the  occupants  principally  natives  P — Tes. 

955.  Do  you  think  they  are  capable  of  some  sort  of  municipal  government  ? — Yes, 
I  think  so. 

956.  Are  they  heathen  or  Christians  ? — Christians,  chiefly. 

957.  Do  you  think  that  system  could  be  extended  to  the  Kafirs  P — Undoubtedly, 
1)58.  In  this  case  we  have  been  speaking  of,  the  people  had  branched  off  from  tneir 

tribe,  and  bought  land  in  the  names  of  trustees  P — ^Tes. 
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959.  Was  their  object  to  ^t  rid  of  native  laws  or  to  aocumulate  wealth  P —  sir  r.  8hep 
Itevolution  drove  them  from  their  tribe;  aoddent  brought  them  to  Natal,  and  the  "j — 
teadhing  of  their  missionaiy,  who  was  expelled  with  them,  led  them  to  see  the  value  of  ^^*'  '  * 
property  in  land. 

960.  The  moment  the  tribal  connection  is  broken  into  there  is  a  desire  on  the  part 
of  individual  membOTS  to  take  to  trading  or  other  industrious  pursuits  ? — ^In  the  instance 
I  allude  to  this  has  happened,  imder  instruction  and  guidance. 

961.  When  any  oi^these  people  branch  off  from  the  station  and  buy  lands,  they 
have  their  titles  vested  in  trustees,  and  then  have  sub-divisions  surveyed,  and  titles 
mven  to  individual  members  P — That  is  what  I  say  is  the  object  of  their  trust.  I  am 
-WD^xshing  the  development  of  this  scheme  with  great  interest. 

962.  Could  not  Gtevemment,  where  it  foimd  a  number  of  natives  located  within  a 
certain  area,  graft  upon  their  native  customs  this  system  which  you  have  mentioned  ? — 
It  is  of  no  use  trying  to  graft  institutions  on  native  populations  who  are  not  fitted  to 
jreeeive  them,  l^hese  Amaswazie,  and,  perhaps,  the  occupants  of  one  or  two  American 
miafiion  stations,  are  an  exception  to  the  rule,  and  they  form  a  very  small  proportion 
indeed  to  tiie  whole  population. 

963.  Suppose  you  granted  individual  titles  to  natives  on  a  location,  and  the  land 
were  divided  in  plots,  would  you  limit  the  titles  to  natives,  or  would  you  invite  white 
people  to  come  in  and  take  up  grants  ? — I  see  no  chance  at  present,  or  for  some  time  to 
oome,  of  any  fusion  between  the  populations,  and  I  do  not  believe  that  such  a  mixed 
ocoupation  would  succeed. 

964.  What  would  become  of  the  native  if  ejected  ? — He  would  become  a  vagrant, 
and  a  danger  to  the  country. 

965.  Then,  where  there  is  individual  tenure  granted  in  locations,  you  think  it 
should  be  restricted  to  the  natives  ? — I  should  not  be  ioclined  to  touch  the  locations 

*'  with  the  view  of  giving  individual  titles  to  land  until  the  natives  have  become  fitted  for 
it.  When  fitted  for  it,  by  all  means  grant  it ;  but  in  giving  it  you  will  practically  teU 
them  that  you  can  no  longer  keep  them  afloat ;  that  they  must  stand  or  faU  by  their 
own  exertions ;  and  that,  if  they  cannot  keep  pace  with  the  white  man  in  the  race  of 
life,  they  must  fall.     I  think,  however,  that  it  is  cruel  to  force  these  men  to   adopt 

'  prematurely  a  ci\Tlized  mode  of  living  and  acting,  which,  when  they  have  adopted  by 
oompulsion,  will  inevitably  cause  their  destruction. 

966.  Is  there  any  difference  of  tenure  among  the  tribes  you  are  acquainted  with  ? — 
Not  that  I  know  of. 

967.  Do  you  not  think  if  a  tract  of  territory  were  selected  and  surveyed  on  the 
system  adopted  at  Edendale,  and  natives  were  invited  to  become  purchasers,  that  the 
plan  would  be  a  good  one  ? — It  may  be  attempted  successfully,  where  the  conditions 

&vour  it. 

968  Would  vou  invite  Europeans  as  well  ? — If  you  want  to  make  a  native  village, 
there  is  no  use  in  mviting  Europjeans. 

969.  Where  natives  are  invited,  would  you  impose  any  condition  as  to  the  right  of 
alienating  property,  or  as  to  the  nec<«sity  of  personal  ocoupation  ? — A  native  village, 
pure  and  simple,  where  titles  to  allotments  ore  given,  seems  to  mo  to  be  the  first  stage ; 
a  village  where  both  rueos  are  iiilorinixed  is  the  second.  During  the  first  I  think 
Testrictions  on  alienation  to  whites  should  be  made ;  during  the  second  such  restrictions 
should,  I  suppose,  be  removed ;  but  there  will  be  a  long  interval  between  the  stages. 
The  object  must,  of  course,  be  to  get  the  natives  sufiiciently  advanced  to  hold  their  own 
with  their  white  fellow-subjects  in  whatever  capacity  they  may  aim  at  filling,  whether 
of  independent  citizens  or  servants.  Personal  occupation  in  the  first  stage  would,  I 
imagine,  have  to  be  a  condition. 

970.  What  was  the  extent  of  the  land  held  by  the  natives   at   Edendale  P — The 
erven  wore  about  three-quarten3  of  an  acre  each,  but   there  were  arable  lauds  of  varying 

areas. 

971.  Would  it  not  be  well  if  Government  encouraged  natives  who  had  broken  away 
from  their  tribes  to  get  land  on  lease  by  paying  certain  rental  ? — If  Government  has  the 

land,  certainly. 

972.  If  there  is  land,  would  you  encourage  such  a  system  ? — Certainly,  and  allow 
the  leases  to  be  converted  into  freehold  grants. 

973.  What  occupation  under  the  lease  would  you  fix ;  would  it  be  short  or  long  ? 
That  would  have  to  be  considered  ;  the  period  of  occupation,  should,  I  think,  not  be 

too  short. 

974.  Would  you  not  introduce  increased  periods  for  those  who  occupy  small  plots 
of  ground  ? — It  might  be  advisable,  but  all  the  phases  of  the  subject  would  have  to  be 
carefully  looked  into. 

975.  In  Natal,  magistrates  are  special  courts  to  determine  all  rights  to  tribal  land, 
and  do  decide  them,  and  that  works  well ;  would  you  encourage  the  establishment  of 
such  courts  here,  if  they  don't  already  exist  ? — Yes. 

H  2  ^ 
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Sir  T,  ShepHtonc.  97^(5    jg  there  a  special  Act  provided  ? — The  position  and  authority  of  the  magis- 

Sept.  12, 1881.      trofces  were,  I  think,  based  originally  on  the  Royal  Instructions  of  1848. 

977.  Have  there  been  many  disputes  settled  by  magistrates  ? — I  imagine  disputes 
of  this  kind  frequently  arise,  and  call  for  magisterial  interference. 

978.  Do  you  think  where  there  is  tribal  occupation  it  is  wise  to  appoint  a  special 
court  to  convert  tribal  land  into  separate  holdings,  or  do  you  think  a  court  would  be  a 
very  inconvenient  way  of  dealing  with  such  questions  ? — I  think  that  whenever  such 
conversion  is  made  some  special  authority,  not  necessarily  a  couit,  will  be  necessary  ;  but 
I  know  of  no  tribe  in  which  it  could  be  expected  to  succeed,  if  such  an  attempt  were 
made,  for  some  time  to  come. 

979.  Have  you  looked  into  the  system  of  land  courts  in  New  Zealand  recog^nized 
by  statute? — No. 

980.  Mr.  W.  E.  Stanford.']  Have  those  natives  prospered  who  purchased  farms 
from  white  men  P — I  think  so. 

981.  The  principle  that  the  chief  holds  the  land  in  trust  for  the  men  has  been 
adopted  in  the  locations  of  which  you  spoke  ? — The  trustees  hold  the  position  of  the 
chief  in  that  respect,  and  are  bound  to  act  in  terras  of  the  Letters  Patent  by  whioli 
they  are  appointed. 

982.  So  that  now  all  land  disputes,  instead  of  being  referred  to  the  chief,  go  to  the 
magistrate  and  the  trustees  ? — Yes. 

983.  Would  you  recommend  granting  indi^^dual  titles  if  the  natives  had  no  desire 
for  them  ? — No  ;  it  would  be  an  unvalued  and  useless  gift. 

984.  In  some  parts  of  Tembuland  and  Emigrant  Tembuland  farms  have  been 
granted  in  some  instances  to  Kafirs,  and  the  people  have  done  very  well,  and  have 
prospered  in  every  way  iudi^ddually  ? — I  see  no  difference  between  that  state  of  things 
and  the  process  that  is  taking  place  in  Natal.  Where  natives  are  fitted  for  advance- 
ment, give  them  everj^  means  of  advancing.  There  are,  I  believe,  now  in  the  banks  <rf 
Natal  several  thousand  pounds,  lodged  by  natives  who  are  anxious  to  purchase  land. 
But  this  number  is  very  small  in  proportion  to  the  general  population,  and  there  is  a 
danger  in  too  sanguine  minds  to  take  it  for  granted  that,  because  ten  or  fifty  men  are' 
capable  of  appreciating  a  thing,  therefore  the  fifty  thousand  others  are. 

985.  Hon.  T.  Uplngton.~\  In  your  opinion  the  great  obstacle  to  the  individual 
tenure  system  is  the  want  of  appreciation  on  the  part  of  natives  of  the  value  of  their 
land  ? — Yes ;  of  personal  property  in  land. 

986.  Do  you  not  think  the  influence  of  the  chief  has  got  something  to  do  with 
this  ? — No,  I  don't.  I  think  the  notion  that  land  is  not  a  valuable  personal  property 
is  an  idea  that  they  receive  with  their  mother's  milk,  and  is  very  difficult  to  get  rid 
of. 

987.  So  that  even  with  the  growth  of  education  it  would  be  a  difficult  thing  to 
eradicate  ? — Yes  ;  but  it  has  been  eradicated  by  education  and  by  trading  in  Natal. 

988.  Do  you  not  tliink  that  if  it  were  brought  home  to  the  mind  of  a  native  that 
he  could  acquire  a  piece  of  land,  his  right  to  which  would  not  bo  interfered  with  by  the 
headman,  that  he  woidd  be  encouraged  to  get  hold  of  that  piece  of  land  and  hold  it  P 
— One  woidd  suppose  that  he  would,  but  practically  it  is  not  so.  I  believe  where 
individual  titled  nave  been  given  out  in  locations,  even  here,  where  the  land  is  near  this 
town  and  valuable,  and  the  grantees  have  been  in  contact  Xvith  civilization  for  more 
than  forty  years,  they  have  not  been  taken  up. 

989.  If  the  matter  were  brought  prominently  before  them,  and  the  question  of 
expenses  did  not  present  itself,  don't  you  think  they  may  be  induced  to  adopt  the 
system  of  individual  tenure  ? — I  tliinlc  that  if  they  really  adopted  the  idea  of  the  value 
of  individual  property  in  land  they  would  not  be  deten*ed  by  the  question  of  expenses. 
The  absence  of  this  idea,  or  its  great  weakness,  makes  them  indifferent  to  it.  They  are 
a  clever  people,  and  argue  well  on  most  subjects,  but  they  don't  appreciate  personal 
property  in  land  as  one  would  wish  them  to. 

990.  I  believe  in  Natal  the  natives  differ  very  much  in  theii'  mode  of  dealing  with 
land  ? — As  regards  the  tribal  land,  they  are  much  alike. 

991.  The  chieftainship  is  not  very  strong  in  Natal  ? — It  is  strong  in  one  way,  and 
not  in  another.  We  ha\'e  fomid  it  very  easy  to  destroy  the  power  of  the  chief  in  the 
way  of  governing,  but  we  never  can  eradicate  his  power  of  doing  mischief,  when  the 
people  are  inclined  to  go  with  him,  as,  indeed,  is  the  case  with  all  men  of  influence 
anywhere. 

992.  But  still  you  have  no  such  great  chiefs  in  Natal  as  we  have  here,  such  men, 
for  instance,  as  Kreliand  N'Gangalezwi  ? — No;  our  most  considerable  chief  in  Natal 
would  not  be  able  to  raise  more  than  five  thousand  men. 

993.  Of  what  tribe  are  Jantje's  people  who  accompanied  the  British  troops  into 
Zululand  during  the  late  war  ? — -They  are  of  Zulu  origin,  resident  in  Natal. 
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994.  How  do  they  hold  their  lands  ? — One  section  of  them  is  on  a  location,  but  Sir  r.  ShtpsUme, 
Jantje  himself  is  living  on  a  private  farm  or  Government  land,  I  am  not  sure  which,  q^.  'iT"i881. 
and  probaUy  pays  rent. 

995.  Have  many  descendants  of  Moshesh's  people  gone  into  Natal  P — ^Very  few 
indeed. 

996.  Have  many  of  our  Cape  colonial  natives  settled  there  at  all  P — I  don't  think 
any  of  them  have  settled  there. 

997.  Would  you  say  that  this  arises  from  the  state  of  the  law  there,  or  from  want 
of  connection  between  the  tribes  P — I  should  say  that  the  main  object  of  Cape  colonial 
natives  goin^  there  is  to  claim  cattle  or  to  seek  for  relatives,  separated  by  Zulu  ravages, 
or  to  Bee  their  friends ;  and  that  unless  they  started  with  some  intention  of  changing 
their  residence,  they  would  not  settle ;  the  journey,  too,  is  long  and  difPcult. 

998.  Can  you  say  that  it  is  because  they  dislike  the  laws  that  they  do  not  go 
there? — I  remember  with  regard  to  the  people  of  Moshesh  that,  when  in  1868,  it  was 
contemplated  to  annex  Basutoland  to  Natal,  the  main  secret  objection  of  the  Basutos 
^WBs  the  restrictions  placed  by  the  Natal  laws  upon  the  possession  of  firearms  by 
natives. 

999.  Mr.  J.  AyliffJ]  Can  you  indicate,  with  anything  like  precision,  the  names  of 
the  tribes  in  Natal  from  which  our  Fingo  people  have  come  ? — They  have  the  same  tribal 
names  there  as  they  have  here. 

1000.  How  do  they  hold  their  lands  ? — In  the  way  I  have  described. 

1001.  Are  they  noticeable  for  being  more  docile  than  the  other  natives  of  Natal  P — 
I  don't  think  so.  The  Amahlubis  are  the  only  people  we  have  had  any  trouble  with 
and  they  were  Langalibalele's  people.  I  think,  without  an  exception,  we  have  a  section 
in  Natal  of  each  of  the  Fingo  mbes  here. 

1002.  Is  there  no  communication  between  the  Fingoes  of  the  colony  and  the  tribes, 
bom.  which  they  come  P — ^Very  little  indeed ;  it  is  a  very  long  journey  from  here  to 
NataL 

1003.  You  don't  seem  to  encourage  the  system  of  giving  individual  titles  to  natives  P 
— ^I  don't  wish  to  be  considered  as  not  wishing  to  encourage  it.  What  I  am  afraid  of 
is  that  if  individual  titles  are  given  too  soon  it  will  result  in  depri\'ing  them  of  land 
altogether. 

1004.  If  there  are  instances  of  our  natives  here  having  taken  up  titles,  wotdd  you  not 
regard  that  as  a  germ  of  civilization  ? — Certainly. 

1005.  And  would  you  not  consider  it  so  important  that  you  would  recommend 
Grovemment  to  foster  it  ? — Yes. 

1006.  I  understand  you  to  say  that  you  don't  think  the  influence  of  the  chief  would 
"be  likely  to  be  used  in  deterring  people  from  taking  up  individual  titles  ? — That  opinion 
w^as  intended  to  apply  to  land  other  than  that  which  he  occupied  with  his  tribe. 

1007.  Would  you  qualify  your  opinion  on  that  respect  at  all,  if  you  were  told  that 

when  it  was  annoimced  that  titles  would  be  granted  at  the  Mission  Station  of  Emgwali, 

Sandilli,  and  a  number  of  his  councillors  told  the  people  not  to  take  them  up  P — I  do 

not  know  the  circumstances  of  the  case  sufBciently  to  say  whether  that  fact  would 

induce  me  to  qualify  my  opinion ;  it  is,  perhaps,  quite  possible  that  it  might  confirm  it. 

1008.  Do  you  think  the  system  of  Government  letting  land  to  common  people 
IB  an  encroachment  upon  the  prerogative  of  the  chiefs  ? — Undoubtedly,  where  that 
land  has  been  looked  upon  as  tribal  land. 

1009.  Dr.  Bervi/.']  Is  there  not  any  service  that  the  chief  expects  from  his  people  in 
virtue  of  their  holding  land  from  him  P — I  don't  think  he  expects  any  return  for  this. 

1010.  Are  they  not  bound  to  serve  him  in  certain  ways  P — I  think  not,  in  con- 
sideration of  holding  or  occupying  land. 

1011.  Nor  to  pay  him  anything  2 — No. 

1012.  Don't  they  contribute  cattle  sometimes  to  help  liim  to  get  wives  P — In  some 
tribes  they  contribute  towards  paying  for  the  great  wife  ;  they  also  render  him  other 
services  such  as  cultivating  his  gardens,  building  his  kraals  or  his  huts,  but  all  these 
services  are  considered  due  to  him  as  chief.  In  Zululand  the  young  regiments  do  this 
work. 

1013.  Have  the  natives  no  rights  to  water  ;  for  instance  if  a  man   were  to  turn  off 
tbe  water  of  a  stream  and  deprive  the  man  below  of  his  share,  what  remedy  would  the 
latter  have  P — In  a  matter  of  that  kind  I  think  the  injured  man  would  complain  to  the 
chief,  who  would  settle  it  according  to  his  ideas  of  justice  in  the  case. 

1014.  And  the  same  would  hold  good  as  to  the  construction  of  water-furrows P — Yes; 
I  think  I  have  only  met  with  two  cases  where  natives  have  constructed  water-furrows 
without  having  been  instructed  at  all  by  white  people.  These  were  places  where  the 
water  has  been  led  out  for  generations  past,  and  I  have  never  heard  a  dispute  about 
them. 
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Sir  r.  Shepitom.  1015.  I  Buppose  ^ou  would  think  it  the  doty  of  Gbvemmeni  to  keep  the  natiTei 

ScDt  IT'issi       ^^  ^®  '^^      ^  ^  ^^®  them  every  enoonragement  to  like  it  P — ^Tes. 

^^'     '       '   .        1016.  What  course  could  be  adopted  to  encourage  the  natives  to  adopt  individnal 

land  tenure  P — I  suppose  the  best  way  to  encourage  them,  woxdd  be  to  improTe  tbeir 
Booial  condition  by  education ;  but  as  far  as  I  have  seen  the  practical  teaohing  i/iaiiL 
struggling  contact  with  ci\dlization  gives  a  man,  is  the  most  eneotive. 

1017.  Would  not  the  breaking  down  of  the  power  of  the  chiefs  be  one  wayP-^Bj 
breaking  down  the  power  of  the  ^ef s  you  do  not  change  the  condition  or  ideas  of  tlie 

.  tribe ;  you  are  more  likely  to  establish  a  grievance.  To  govern  the  tribe  you  must  jnt 
another  chief  over  it,  and  the  question  is  whether  your  nominee  wfll  really  take  the  mu» 
of  the  other  in  the  eyes  of  the  people.  The  withdrawal  and  education  of  an  indindaal 
member  of  the  tribe  away  from  the  influence  of  his  chief  and  people  is  another  and  a  raj 
different  matter,  and  is,  I  think  the  right  end  to  begin  at. 

1018.  Suppose  yon  take  away  from  the  chief  his  judicial,  and  executive  fimotunu, 
and  give  him  certain  oiEcial  duties,  at  the  same  time  too  exercising  control  over  lum  in 
his  dealing  with  his  people,  would  not  that  be  wise  P — It  woxdd  be  wise  if  the  J^BdpIe 
were  satisfied.  But  I  doubt  the  ability  of  the  Government  to  destroy,  except  nomiiuuij, 
the  power  of  any  chief,  and  to  supply  his  place  by  an  officer ;  it  may  be  done  by  de- 
grees, but  the  attempt  would  defeat  itself  if  done  too  quickly. 

1019.  But  the  moment  you  can  excite  a  desire  on  the  part  of  the  people  to  aoqoire   ' 
wealth  you  break  the  power  of  the  chief  ? — Perhaps  the  desire  to  acquire  wealth  in  \!t» 
shape  of  property  in  land  might  tend  in  that  direction. 

1020.  If  a  man  has  wealth  he  likes  to  keep  it,  but  if  he  is  under  a  chief  he  u  it 
fear  of  losing  itP — He  does  not  think  so  as  a  rule;  you  must  first  make  him  tEiiik 
so. 

1021.  If  the  native  exchanged  his  wealth  for  land,   would  not  that  tond  to  breik 
'   the  power  of  the  chief  ?— If  you  could  appropriate  a  tract  of  country  not  Subject  toinqr 

chief,  nor  occupied  by  any  tribe,  and  give  therein  village  and  agricultural  allotmaib 
with  common  grazing  rights  over  defined  areas,  to  natives  who  have  leamt  or  migr  Ij 
degrees  learn  to  value  individual  property  in  land,  you  might  attract  many  of  iheincn 
advanced  and  thinking  natives  from  their  tribal  condition,  and  prepare  them  for  e?ai 
further  advancement ;  but  those  settlements  should  be  under  civilized  adminiBtnitiai 
and  should  be  governed  by  an  adaptation  or  mixture  of  our  and  their  laws  to  suit  thdr 
condition. 

1022.  Would  it  not  be  better  to  give  those  i>eople  lease-hold  tenure  P — Ferhapi  it 
might  as  a  beginning. 


Graham^ a  Totni,  Tuesday^  \^th  September, 

Sir  J.  D.  Barry. 
J.  Ayliff,  Esq.,  M.L.A.  |  W.  E.  Stanford,  Esq. 

Hon.  T.  UriNOTox,  M.L.A. 

Examination  of  Sir  Tlicophihifi  ShrpsfoHc,  K.C.M.G.,  continued. 

S©  t  13  1881  1023.  Sir  J.  D.  Barry.']  Have  you   any  reimuks  to  make  on  the  subject  of.  liod 

^  *     '  tenure  before  we  pass  away  from  it  ? — No,   I   think  not.     TVTien  I  become  mow 

acquainted  with  the  circumstances  of  the  country  here,  and  I  feel  that  I  am  aUe  to 
ms^e  additional  remaks,  I  may  do  so  in  writing. 

1024.  You  say  that  one  of  the  evils  in  connection  with  granting  titles  to  jaiaa^ 
is  that  Europeans  woul<l  almost  immediately  become  owners  of  plots  so  alloted— 

Yes.  .  ,  \ 

102o.  That  is  because  natives  are  iiuiu'oviJent,  soon  got  into  debt,  and  foifeitilMb 
land  ? — It  is  only  where  they  have  learned  by  experience  that  they  see  the  danger  ^ 
run  in  mortgaging  their  lots. 

1026.  Don  t  you  think  also  that  \]\()  surveying  expenses  ai'c  to  the  natives  an  '^ 
portant  item,  and  make  them  hesitate  in  taking  up  titles  ? — My  idea  is,  that  if  a  nitil* 
really  felt  the  value  of  land,  the  exj>en8e  of  survey  would  be  no  barrier  to  his  aoqaiiioS 
it ;  the  great  object  is  to  create  in  him  a  desire  to  purchase. 

1027.  And  you  would  guard  against  Europeans  stepping  in  ? — ^Yes   at   first.    Pio* 
bably  a  system  of  leasing  might  sufficiently  guard  against  this. 

1028.  Would  that  sort  of  leasing  be  made  to  fit  m  with  the  native  system  ol  own* 
pation.  They  don't  like  being  told  off  to  occupy  certain  plots,  but  like  to  choose  ilMir 
own  ground,  and  if  they  become  attached  to  it  then  they  like  to  remain  P — They  Uke  tD 
occupy  ground  that  is  useful,  and  if  a  sur^'ey  is  made  of  the  ground,  and  the  sumj 
outs  mto  ground  that  is  useless,  the  value  of  the  land  may  not  be  such  as  to  induce 
them  to  settle  upon  it. 
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1029.  Suppose  you  appointed  a  Gh>yeminent  offioer  to  survey  the  land,  but  not    Sir  r.  Sk^pttoHe, 
iiiaikoCE.ttffi  plate  mitil  there  wei^  charge  a  small    ^.  iTlssi 
e.     It  would  be  better  would  it  not  to  have  a  small  rate  than  to  aUow  tiie  native  to'-  ^^  *     ' 
N^the  ground  for  nothing  P~If  you  oould  get  the  natives  to  pay  for  land,  that 

fk04  be  a  sign  of  oonrse  that  they  value  it ;  but  your  difficulty  is  to  get  them  to  value 

*  ■  ■  .  ' 

1030.  Do  you  know  anything  of  the  Indian  system  of  appointing  surveyors  to  mark 
'  pLots  of  land,  which  the  natives  will  be  allowed  to  oooupy,  and  have  titles  given 
mil  if  iheiy  peorfoim  the  duties  of  ooeupatian  P — ^I  have  heard  of  it,  and  approve  of  it» 
ooiisey  as  1  understand  it,  the  marlring  o£P  coincides  with  the  actual  ocoupation  of  the 
antee. 

108^.  Would  not  a  system  of  that  kind  be  better  than  that  of  the  hut-tax,  which  is 
tfaer  fitted  for  some  primitive  condition  I' — I  thick  that  the  hut-tax  is  a  good  foimdation 
r  a  levenue;  in  Natal  it  produces  £60,000  a  year ;  it  is  besides  a  tax  on  polygamists, 
qanse  if  a  man  has  20  wives  he  has  20  huts,  and  pays  a  tax  on  each. 

1032.  Still  if  a  man  has  a  large  family,  he  is  a  wealthy  man  and  he  may  pay  less 
proportion  to  his  wealth  than  the  man  who  has  only  one  hut  ? — You  can't  adjust  a 
K  of  that  sort  as  fairly  as  you  miffht  wish  to  do  perhaps,  and  the  man  who  only  has 
le  wife  may  be  richer  than  the  other  who  has  twenty,  and  may  with  his  ploughs  use 
ore  land. 

1083.  Sum>ose  the  ground  were  rated  according  to  its  real  value  to  the  natives,  and 
ni  taxed  eacn  owner  in  proportion  to  the  benefit  he  derived  from  it,  would  that  not 
)  bebtar  than  a  qrstem  whidi  imposes  the  same  rate  all  round,  and  where  the  tax  is 
it  in  ixroportion  to  the  benefit  derived  from  occupation ;  and  don't  you  think  that 
»  ooold  pass  away  from  the  hut-tax  to  some  scheme  of  occupatic  n,  as  I  have  sug- 
isted  P — ^The  rate  is  uniform  only  as  far  as  the  Government  is  concerned ;  it  is  the 
itive  himself  who  by  his  practices  makes  the  tax  fall  heavier  or  lighter  upon  him  than 
^xm.  his'  neighbour.  I  do  not  think  your  proposal  would  benefit  the  revenue  or  answer 
le  puxpose  you  have  in  view.     Bent  for  land  should,  I  think,  be  a  separate  matter. 

I0S4.  But  then  revenue  is  a  secondary  consideration,  the  great  object  being  to  get 
tie  nativee  under  our  control,  and  to  govern  them  justly  P— x  es,  perhaps  so. 

1035.  Do  you  think  it  better  to  abandon  altogether  the  system  of  commonage 
enure,  or  are  you  in  favour  of  retaining  it? — I  think  you  must  retain  it;  if  you  follow 
rat  a  lystem  of  small  allotments  you  must  have  commonage. 

10o6.  You  think  that  it  is  better  then  a  system  of  dividing  the  land,  and  letting 
BBoh  person  have  his  own  grazing  land  P — Tou  have  not  the  land,  and  so  it  is  idle  to 
speoidate  on  that  system. 

1037.  A  system  of  small  lots  and  commonage  attached  is  in  accordance  with  what 
ifl  done  throughout  the  world  ? — I  think  so,  the  necessities  of  populations  imposed  it 
everywhere. 

1038.  Hon.  Mr.  T,  JJpington,']  In  Governor  Scott's  time,  I  believe,  there  was  a 
propoeal  made  in  Natal  to  grant  reserves  of  land  to  the  tribes,  and  to  vest  the  title  in 
trustees.  Was  there  any  objection  taken  to  that  proposal P — It  was  made  by  the 
Governor,  but  objection  was  taken  to  it  by  the  Legislative  Coimcil;  not,  I  think,  to 
the  principle,  but  to  the  form  or  details  of  the  proposal. 

1039.  Have  you  any  recollection  of  the  reason  for  their  objection  P — They  thought, 
if  I  remember  rightly,  that  individual  trustees,  not  being  members  of  the  Government, 
would  form  an  inconvenient  element.  It  was  ultimately  settled  by  making  the  Governor 
and  Executive  Coimcil  trustees. 

1040.  Have  they  forfeiture  for  rebellion  in  Natal  ? — Yes ;  According  to  native 
law. 

1041.  Has  the  principle  of  forfeiture  ever  been  carried  out  ? — We  have  only  had 
one  instance,  and  the  right  of  occupation  was  forfeited. 

1042.  Then  one  of  the  objections  that  the  Ijegislative  Council  had  to  this  system 
miffht  have  been  this :  that  if  land  were  granted  to  trustees  they  could  not  enforce 
forfeiture  in  case  of  rebellion  P — I  don't  think  that  entered  into  their  objection. 

1043.  Their  objection  was  to  the  general  principle  P — Yes ;  of  persons  outside  the 
Qovemment,  and  I  think  native  chiefs  themselves,  being  trustees  of  such  large  areas  of 
land. 

1044.  Mr.  J.  AyliJfJ]  Can  you  tell  us  how  many  locations  or  settlements  of  natives 
there  are  in  the  colony  of  Natal  P — There  are,  I  think,  about  from  (40)  forty  imder 
flbe  trust  which  I  have  described,  varying  in  extent  from  8,000  to  265,000  acres. 
There  are  also  deeds  of  trust  to  missionary  bodies,  in  all  of  which  the  Secretary  for 
Native  Affairs,  is  associated  with  the  chief  officers  of  the  Mission  Societies.  The  land 
provision  made  for  natives  by  the  Natal  Government,  would  probably  be  2,000,000  acres. 

1045.  What  do  you  suppose  is  the  average  number  of  the  population  in  each  loca- 
tion ? — The  size  of  tne  location  is  determined  by  the  character  of  the  country.   We  were 
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Sir  T,  Shepstone.     obliged  in  selecting  districts  to  avoid  interference  as  much  as  possible  with  property 
Sept.  13,  1881.      already  cfranted ;  and  there  are  wider  areas  of  rough  country  in  one  part  than  in  another 

of  these  locations.  I  can't  remember  the  amount  of  population  in  each ;  but,  assuming 
the  native  population  to  be  450,000,  the  provision  in  land  made  for  them  would  ^ve 
the  very  large  average  of  144  to  the  square  mile,  including  all  the  uninhabitable  portions 
of  it,  which  are  considerable. 

1046.  And  except  in  the  case  of  Edendale  and  two  or  three  other  Mission  Stations* 
you  referred  to,  the  tenure  of  land  is  on  the  principle  that  you  have  described  as  being 
in  this  Native  trust  ? — Tes :  but  I  must  not  omit  to  mention,  besides,  the  farms  and 
pieces  of  land  which  natives  have  hired  or  purchased  from  white  people. 

1047.  Has  it  been  the  policy  of  Government  to  encourage  anjijhing  like  a  desire 
among  natives  to  have  land  upon  individual  title  ? — That  has  always  been  the  policy 
of  Government  as  far  as  it  could  go  ;  at  this  moment  large  quanties  of  Crown  Land  are 
being  thrown  into  the  market ;  it  is  occupied  by  natives  m  many  cases,  and"  the  Qt)vem- 
ment  is  trjdng  to  induce  them  to  compete  for  it  at  the  public  sales,  and  in  many  cases 
they  will  complete  and  probably  purchase. 

1048.  Su'  J,  B.  Barn/,']  You  have  already  stated  what  the  system  is  of  general 
Government  among  natives ;  can  you  shortly  tell  us  again  ? — The  government  is 
administered  by  the  chief,  who  acts  in  all  important  cases  with  the  ad\'ice  of  his 
coimcillors. 

1049.  Do  they  exercise  control  over  him  directly  or  otherwise  ? — Yes ;  I  think  they 
do  directly. 

1050.  Can  he  act  contraiy  to  their  wishes  if  he  likes  ? — Theoretically,  I  supjiose  he 
could,  because  he  is  considered  supreme ;  but  I  doubt  if  many  would  attempt  it  unless 
they  had  standing  armies  at  their  back,  as  the  Zulu  kings  have  had. 

1051.  It  would  be  dangerous  for  him  to  go  contrary  to  public  opinion? — Well  he 
would  deprive  himself  of  any  power  to  enforce  his  own  will. 

1052.  Do  native  laws  and  customs  recognize  any  sort  of  village  government  P — 
Every  kraal  is  a  village  and  has  its  own  system  of  government ;  the  head  of  the  kraal 
represents  the  chief  in  that  kraal.     It  is  a  sort  of  patriarchal  system. 

1053.  Before  the  chiefs  act  do  they  ascertain  the  opinion  of  the  councillors  P — They 
do  as  a  rule  in  important  matters. 

1054.  Would  the  chief  hazard  his  position  if  he  acted  contrary  to  the  opinion  of  the 
councillors  ? — Certainly  he  would  ;  for  as  I  said  before  he  would  deprive  himself  of  the 
power  of  carrying  out  his  views. 

1055.  Do  disturbances  sometimes  take  plac^  where  the  chief  has  disregarded  the 
opinion  of  the  councillors  ? — Very  rarely,  I  think. 

1056.  Can  you  state  whether  a  disturbance  has  taken  place  in  consequence  of  a 
great  chief  having  set  aside  the  opinion  of  his  councillors  ? — I  don't  remember  any 
instance  at  this  moment,  but  I  should  say  Avithout  giving  an  instance,  that  disturbance 
must  ultimately  follow  persistent  disregard  of  the  opinions  of  the  leading  men  of  the 
tribe. 

1057.  Suppose  tliere  was  a  complete  revoluiion,  would  a  cliief  be  appointed  in  con- 
nection with  the  previous  (me,  or  would  they  select  one  wholly  unconnected  'with  him  ? 
— That  would  mean  civil  war  between  the  chief  and  a  member  of  his  family ;  if  one  or 
the  other  should  not  be  annihilated  in  the  struggle,  the  i)robabilities  are  that  the  tribe 
would  be  divided  under  the  independent  heads  of  the  same  family.  I  have  never,  as 
far  as  I  can  remember,  lieard  of  a  case  of  revolution  in  wliich  the  chieftainship  has  gone 
out  of  the  chief's  family.  Wlien  Chaka,  the  Zulu  king,  wasa  ssassinated  in  1828,  his 
brother,  Dingaau,  was  made  king  in  his  place. 

1058.  Do  you  know  of  any  dispute  among  peily  (-hlefs  which  has  ended  in  the 
supplanting  of  one  of  them? — Disputes  between  subordiuate  chiefs  arc  frequent  enough; 
but  in  such  (^ases  the  Supreme  Chief  would  intei'poso  his  authority. 

1059.  Are  you  aware  of  any  sort  of  municipal  government  caiTied  out  amongst 
the  people  according  to  native  custom  ? — I  sliould  say  that  tlicir  mode  of  Government 
is  based  upon  principles  very  like  those  of  mimicipal  government. 

lOGO.  Public  opinion  is  expressed,  though  iKjt  in  the  form  of  elections  P — 
Yes. 

1061.  At  their  meeting  of  coimcillors  can  any  one,  connected  with  the  tribe,  get  up 
and  speak  P — Yes ;  and  it  is  a  very  convenient  way  of  allowing  public  opinion  to  express 
itself. 

1062.  Have  tliey  sanitary  arangements  among  themselves  in  their  kraals  P — Yes; 
in  a  primitive  way,  but  they  are  very  particular  about  the  matter. 

1063.  Are  grazing  rights  announced  publicly  ? — I  think  not  beyond  any  announce- 
ment which  the  head  of  a  ki'aal  may  chose  to  make  about  it  to  the  people  of  his 
kraal. 
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1064.  Ib  there  any  sort  of  system  of  education  known  among  these  native  viUages  ?    Bir  T.  8k$p$*Me. 

— rl  think  not.  Sept.  13  I88I. 

1065.  Do  the  inhabitants  of  the  \'illage  make  any  oontribution  to  the  headman  P 
— Their  labour  is  oontributed  in  the  way  of  building  kraals,  or  in  other  ways  connected 
with  the  necessities  of  the  establishment;  but  their  wants  are  very  few  in  that 
reaped:. 

1066.  That  is  public  work  then ;  is  it  done  at  stated  periods  ? — Every  year  the 
fences  reciuire  renewing,  and  the  labour  of  the  men  of  the  kraal  is  put  in  requisition  for 
such  needs. 

1067.  Is  there  any  feast  of  first  fruits? — There  is  among  the  more  northern 


1068.  At  that  ceremony  are  contributions  made  to  the  chief,  as  some  form  of 
recognition  of  his  rank  ? — The  dance  itself  is  a  recognition  of  his  rank ;  but  there  are 
no  ocmtributions  as  part  of  the  recognition  or  ceremony.  It  is  common  when  natives 
wish  to  desoribe  the  high  rank,  or  pure  descent  of  a  chief,  to  hear  them  say  that  he  is 
entitled  to  hold  a  dance  of  the  first  fruits. 

1069.  Who  finds  the  feast  P~The  chief. 

1070.  Is  there  no  sort  of  return  made  to  the  chief,  for  imless  he  gets  some  revenue 
from  other  sources  one  would  expect  contributions  to  be  made  to  him  at  the  feast  P — A 
Zulu  king  has  many  sources  of  revenue ;  the  chief  are  fines,  confiscations,  contributions 
of  cattle  and  girls  demanded  on  his  behalf,  fees,  and  voluntary  contributions. 

1071.  Was  the  idea  of  the  hut*tax  suggested  by  anything  which  exists  among  the 
natives  F— No ;  it  was  an  idea  of  mine ;  first  it  was  seven  shillings,  but  it  has  since  been 
increased  to  fourteen  shillings. 

1072.  And  also  for  the  purpose,  was  it  not,  of  putting  down  polygamy  ? — It  seemed 
the  most  oonvenient  mode  of  collecting  revenue,  and  possessed  an  additional  advantage 
of  bearing  upon  polygamy. 

1073.  Have  the  people  paid  the  tax  ? — Yes. 

1074.  Has  it  had  no  perceptible  check  on  polygamy  P — It  is  impossible  to  say ;  it 
may  have  had  an  influence,  but  I  doubt  its  having  had  much. 

1075.  I  think  you  stated  the  other  day  that  by  getting  the  consent  of  the  woman 
before  marriage,  and  by  fixing  the  amount  of  the  ukulobola,  a  check  was  placed  upon 
polygamy  ?— -That  is  to  say,  it  has  had  the  effect  of  bringing  wives  within  the  means  of 
young  men ;  I  think  the  statistics  of  Natal  show  that. 

1076.  In  what  form  were  these  statistics  obtained  P — Each  maniage  is  registered 
with  the  number  of  the  marriage,  7.^.,  whether  it  is  the  first  or  second,  and  so  on.  I  shall 
furnish  the  Commission  with  a  return  of  these  registrations  for  the  last  eleven  years ;  it 
is  unfortunate  for  the  sake  of  comparison  that  these  years  are  those  only  during  which 
the  check  which  I  have  described  has  been  in  force ;  but  I  think  that  the  return  shows 
that  first  marriages  have  increased  in  a  greater  proportion  than  others. 

1077.  The  result  of  that  really,  then,  has  been  to  increase  the  hut-tax  P — It  has 
inoreased  the  number  of  families,  and  it  has,  of  course,  increased  the  hut-tax. 

1078.  The  increase  of  marriages  among  young  men  must  have  increased  the 
number  of  those  who  have  a  voice  in  the  management  of  local  matters  P — It  must 
necessarily  do  so,  because  when  a  man  is  married  he  becomes  the  head  of  a  family,  and 
has  a  right  to  his  say  in  village  matters. 

1079.  It  has  then  distributed  more  power  among  the  people  than  before,  and 
has,  to  some  extent,  I  suppose,  broken  the  patriarchal  system  P — I  don't  know  that 
it  would  necessarily  have  that  effect ;  the  increase  of  families  would  scarcely,  perhaps, 
diminish  the  power  of  their  patriarchal  head,  although  it  must  distribute  power  more 
among  the  people. 

1080.  J8y  increasing  the  power  of  the  people  don't  you  increase  the  controlling 
influence  over  the  chief  P~I  am  not  sure  that  in  distributing  the  power  among  more 
I)eople  that  you  increase  it,  except  in  the  sense  that  more  exponents  of  public  opinion 
are  created. 

1081.  I  take  it  that  whatever  be  the  virtue  of  this  system  of  government  by 
chieftaindiip,  it  is  desirable  to  encroach  upon  it  P — It  has  many  evils  as  well  as  many 
advantages ;  but  the  danger  of  encroaching  upon  the  position  of  the  chief  seems  to  me 
to  consist  in  the  fact  that  you  cannot  get  a  full  substitute  for  him. 

1082.  But  the  magistrate  is  a  substitute  because  he  performs  judicial  functions  P — 
Yes ;  as  for  as  judicial  functions  are  concerned ;  but  the  feeling  towards  a  chief  is 
totally  different  to  that  with  which  they  regard  a  magistrate,  though  he  may  acquire 
something  like  it,  if  he  be  judicious,  and  the  population  he  manages  is  a  collection  of 
people  from  different  tribes  who  don't  live  in  tribal  connection. 

1083.  Tou  have  said  that  the  voice  of  the  people  has  some  weight ;  if  that  be  so 
don't  you  think  that  the  real  substitute  for  a  chief  is  some  form  of  local  government, 
based  to  some  extent  upon  what  we  find  amonc^  them  P — Yes ;  I  think  that  eventually 
some  such  development  may  be  found  very  useml. 
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66  KATIVB  LAWS  AND  CU8T01IB  OOSMISSION. 

Sir  r.  Skipttwe  1084.  Seeing,  f or  inBtanoe,  in  the  oase  of  the  Amaswazies  at  Edendale,  that  they  hare 

Seirt-lsTissi.      developed  a  desire  for  a  municipal  form  of  govermnent,  might  not  a  eystem  of  the 

same  sort  be  extended  to  the  majority  of  native  villages  P — I  think  that  saoh  an 
attempt  would  fail  with  organized  tribes  and  their  present  condition.  In  the  oase  of 
the  Amaswazi  you  must  remember  that  they  were  removed  entirely  from  their  tribe^ 
and  f oimd  themselves  under  circumstances  which  made  it  necessary  for  them  to  estaUidi 
something  that  would  suit  their  condition.  They  had  the  advantage  also  of  a  very  in- 
telligent and  painstaking  pastor  in  the  Be  v.  Mr.  Allison. 

1085.  Yet  they  were  natives,  and  were  not  civilized  natives,  when  they  oame  to 
Edendale,  and  they  have  set  up  some  form  of  municipal  government  P— YeB ;  but  they 
were  under  guidance  of  a  special  character,  and  it  took  them  many  years  before  tiiej 
could  realise  what  was  neoessaiy. 

1086.  Would  you  recommend  as  a  substitute  for  the  chief's  power  the  appointment 
of  mcigistrateB,  who  would  be  guided  by  rules  based  upon  European  BystemiBP-^ 
I  certeinly  would  recommend  the  appointment  of  magistrates,  but  I  fhink 
they  would  require  rules  based  as  far  as  possible  on  both  systems ;  they  diould  tilat 
into  account  our  civilized  ideas,  but  in  such  a  way  as  not  unneceBsarily  to  ofEend  the 
prejudices  of  the  natives. 

1087.  Would  you  recommend  that  the  natives  should  be  consulted  in  tome  fom 
before  framing  the  rules  P — I  do  not  know  that  they  need  be  oonsolted,  althoiigk  it 
would  be  well  if  they  could  be.  I  imagine  that  the  condition  of  the  nativee  rwerred 
to,  is  such  that  they  would  accept  without  question  the  rules  laid  down  by  the  Qonrem- 
ment,  provided  they  were  such  as  commended  themselves  to  their  sense  of  ri^ht,  sad 
embraced,  as  far  as  possible,  principles  which  they  themselves  recognized  in  the  msnagi^ 
ment  of  th^  own  affairs.  Any  change  made  afterwards  in  these  rules  should  be  care- 
fully explained  before  they  are  decided  upon,  and  the  objections  of  the  natives,  if  ttrf, 
considered  and  answered. 

1088.  That  you  did  as  Secretary  for  Native  Affairs  P — Yes. 

1089.  What  is  the  best  means  of  ascertaining  the  views  of  the  natives  ? — ^The  only 
practical  means  would  be  to  call  the  chief  and  headmen  together  and  state  what  you 
have  to  propose,  and  listen  patiently  to  what  they  have  to  say ;  answer  them  if  you  can, 
and  reserve  sudi  points  as  you  cannot  for  further  consideration ;  but  always  let  ihe 
people  feel  that  their  views  have  had  your  earnest  consideration. 

1090.  In  Ceylon  an  Ordinance  was  passed  to  facilitate  local  government  in  village 
communities.  The  headmen's  division,  or  part  thereof,  was  there  brought  into  villages^ 
or  convenient  groups  of  villages ;  public  meetings  of  the  inhabitants  were  called  for 
the  purpose  of  makmg  rules,  the  government  agent  always  presiding ;  and  at  every  wadi 
meeting,  every  male  inhabitant  above  21  years  was  entitled  to  vote  for  the  eleetioA  of 
the  village  committee.  Do  you  see  any  reason  why  something  similar  to  this  should 
not  be  adopted  among  our  natives  P — ^The  principle  of  delegating  to  the  local  heads  of 
the  village  the  settlement  of  local  matters  is  the  same  as  that  which  already  enhis  in 
tribal  arrangements  here,  but  the  local  matters  are  much  less  important  here.  There 
is  no  voting,  of  course ;  that  would  be  an  innovation.  Otherwise,  however,  and  exeept- 
ing  too  the  circumstances  which  exist  there  and  don't  exist  here,  the  principle  is  aeted 
upon  in  all  tribes  that  I  am  acquainted  with. 

1091.  Do  you  think  the  natives  would  approve  of  any  system  of  electing  the  head- 
men P — Election  is  contrcury  to  their  ideas ;  in  the  meantime  would  it  not  be  advisable 
to  take  what  you  have  got,  and  graft  the  practice  of  voting  upon  it  when  you  oah  do 
it 

1092.  Suppose  the  native  village  could  have  the  power  of  electing  their  chief  f*— It 
is  necessary  to  discriminate  between  a  chief  and  a  headman.  A  chief  in  the  view  of  Ae 
natives  is  bom  a  chief,  and  succeeds  according  to  ancient  usage.  Our  ideas  <rf  the 
operation  of  the  election  principle  is  that  it  should  be  for  a  limited  time ;  but  to  apjely 
this  to  the  position  of  native  headmen  would,  I  think,  most  certainly  cause  eobf  nnon 
and  failure.  Practically,  however,  in  many  cases  the  position  of  headman  is  othdned 
by  election,  because  by  their  conduct  and  reputation  headmen  draw  men  to  them  who 
prefer  to  live  under  them ;  but  it  is  an  election  that  lasts  a  whole  life. 

1093.  Would  they  like  to  have  any  voice  in  the  matter  of  schools  P — I  should  say 
that  they  would  like  to  have  a  voice  in  everything. 

1094.  Do  you  think  such  a  power  as  is  vested  in  divisional  councils  might  be  in- 
troduced among  the  Fingoes,  for  instance  P — Yes :  if  guided  by  magistrates.  TkM  is 
the  power  we  want  to  get  for  the  Amaswasi,  as  the  present  municipal  law  does  tiot  em- 
brace small  oonmiimities,  such  as  Edendale. 

1095.  Do  you  think  anything  would  be  gained  by  giving  natives  prijSB  for  pro- 
gress, such  as  in  building  square  houses ;  or  that  any  good  would  come  out 
of  such  a  system  of  awsurdsP — ^We  have  tried  that  in  Natal,  by  grakiting  et- 
emption  from  the  hut-tax  in  the  case  of  those  who  lived  in  square  hemes ;  but  Hat 


buiit  in  many  cases  sqnare  things  for  houses  that  were  not  so  good  as  the  old  J^afir    ^ir  r.  Skepsume. 
katB.     Wheie  natives  have  bought  land,  they  have  built  good  houses,  with  glass  win-     •seDt'lT  isfci 
dows,  &c.,  and  have  fairly  furnished  them.  P  •     » 

1096  Are  these  men  looked  up  to  by  the  other  natives  P — Yes ;  I  think  they  are ; 
they  are  looked  upon  as  men  of  intelligence.  Another  advantage  of  Mr.  Allison's 
teufiing  that  I  forgot  to  mention,  was  that  he  made  tradesmen  of  many  of  the  men ; 
saoh  as  carpenters,  bricklayers,  &o.  You  must,  however,  have  thousands  of  Fingoes  in 
the  frontier  districts  who  are  as  far  advanced  as  those  men  at  Edendale. 

1097.  Have  they  anything  like  agricultural  shows  in  Natal  for  natives,  where 
fhey  could  find  out  the  market  prices  and  value  of  their  stock  P — ^No  ;  there  are  many  ob- 

Stions  to  stock  shows,  as  they  tend,  where  there  is  disease  among  cattle,  to  spread  it. 
e  natives  also  thoroughly  imderstand  the  fluctuations  of  prices  for  stock  and  com, 
and  take  advantage  of  them.    Many  of  them  sell  their  produce  on  the  public  markets. 

1098.  Don't  you  think  it  would  be  a  good  thing  if  Government  allowed  the  hut- 
tax  to  be  paid  in  kind  P — ^That  was  permitted  for  several  years  at  first  in  Natal,  but  the 
natives  themselves  found  it  more  advantageous  to  make  the  money  in  other  ways  than 
annually  to  draw  upon  their  stock,  and  now  the  payment  is  universally  made  in  money. 
But  in  the  event  of  their  having  to  sell  stock  to  provide  themselves  with  the  requisite 
amounts,  they  find  it  more  advantageous  to  sell  to  traders. 

il099«  .In  'Eijh  Sir  Arthur  Ooordon  has  established  the  principle  of  paying  in  kind, 
and  the  cattle  are  sold  at  a  fair,  which  is  attended  bv  the  natives,  who  then  learn  to  ap- 
pfedfttB  the  value  set  upon  stock  by  Europeans.  They  see  that  fair  prices  are  given  by 
competition  and  they  avail  themselves  of  the  sale  by  selling  their  own  property  and 
getting  the  highest  maricet  price  for  it.  Do  you  not  think  that  such  a  system  could  be 
nxbodiMed  into  the  dependencies  P — ^As  far  as  I  can  judge  I  should  think  it  is  not  ad- 
visable to  introduce  such  a  system.  The  natives  themselves  are  very  soon  taught  by 
the  Qompstition  of  tradeons  what  the  value  of  their  saleable  property  is,  and  they  do  not 
require  the  instruction  or  protection  that  such  an  institution  is  supposed  to  give ;  and 
thrae  is  this  objection,  that  a  fair  affords  opportunities  and  temptations  to  do  a  great 
daal  of  niflflhiel. 

1100.  Do  the  chiefs  as  a  rule  prohibit  the  sale  of  spirits  P — It  is  prohibited  by  law 
in  Natal,  but  the  law  is  evaded  by  both  seller  and  buyer  to  a  very  great  extent. 

1101.  Cetywayo  told  us  that  he  prohibited  the  sale  of  spirits  P — Possibly  he  did ; 
boil  do  not  think  he  was  a  total  abstainer  himself. 

1102.  What  is  the  Natal  law  regarding  the  sale  of  wines  and  spirits  P — ^Law  No. 
23»  1878,  enacts  a  penalty  of  £10  for  the  first  offence,  or  three  months'  imprisonment ; 
j£15,  or  six  m<mth8  imprisonment,  for  the  second  offence ;  and  £20,  or  nme  months' 
inqnisanmenty  for  the  third  or  subsequent  offence.  But  whore  buyer  and  seller  com- 
bine to  defeat  the  law,  the  enforcing  of  it  becomes  difficult,  and  occasionally  only  suo- 

oesflliiL 

1103.  Is  tha  law  strictly  enforced  P — ^Yes;  but  it  is  not  easy  to  get  sufficient 

prooL 

1104*  Is  the  system  of  informers  encouraged  P — ^A  part  of  the  fine  goes  to  the 

iiiiuriuar* 

1106.  Has  the  law  been  of  any  service  P — ^Tee ;  I  think  so. 

1106.  Before  the  law  came  into  force  did  the  chiefs  prohibit  the  use  of  spirits  P — I 
oanH  my  they  did ;  but  for  many  years  after  Natal  was  established  you  would  scarcely 
TuMWB  found  a  native  in  5,000  who  woxdd  spend  half-arcrown  on  dnnk.  The  sale  of 
smrifai  was  eondemned  by  magistrates,  and  the  chiefs  themselves  were  opposed  to  it. 
^nbe  habit  of  drinking,  however,  has  increased  very  much  during  the  last  few  years, 
notvithstanding  the  restriction. 

1107.  In  uia  first  instance,  if  you  had  not  imposed  restriction  would  that  have  had 
a-good  eftaet  P— *It  would,  I  think,  only  have  increased  more  rapidly. 

1108.  Can  you  suggest  a  remedy  P — ^No. 

1109.  Yon  look  upon  it  as  aa  evil  P — There  can  be  no  doubt  about  that.  It  causes 
more  breaches  of  the  peace  than  anything  else  ;  and  there  are  many  other  social  evils 
which  it  creates. 

1110.  If  the  system  of  municipal  government  were  given  to  villages  would  you 
not  give  the  municipality  the  power  of  exdnding  spirits  from  the  village  P — Yes ;  if 
they  would  do  so.  1  don't  know  if  there  is  a  community  that  would  do  it,  as  far  as  I 
can  judge  of  the  state  of  the  people.  Eleven  years  ago  I  remember  going  through 
Tembuland,  and  saw  signs  of  jnreat  demoralization  at  the  traders'  stations.  I  bought  a 
mule  from  some  natives,  and  I  heard  them  say  they  would  go  to  the  neighbouring 
oanteen  with  the  money,  and  they  calculated  how  many  days  it  would  take  them  to 
diink  the  spirits  it  would  buy  before  they  went  home. 
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68  NATIVE   LAWS  AKD  CUSTOMS  COMMISSION. 

Sir  T.  8hcjiticn$.  1111.  Is  there  aiiy  form  of  total  abstinence  among  the  natives? — ^No  form,  I 

Sept.  13, 1881.      think,  although  there  is  a  large  nimiber  of  natives  who  wiD  have  nothing  to  do  with 

drink. 

1112.  Do  women  drink  ? — If  they  come  in  contact  with  civilization  many  of  them 
do,  and  it  ruins  them  in  every  way. 

1113.  Have  the  missionaries  tried  to  check  the  eril  ? — Very  much  indeed.  I  think 
it  is  one  of  their  rules  that  members  must  not  drink. 

1114.  Has  that  a  good  effect  ? — I  believe  it  has. 

1115.  Are  the  people  at  a  mission  station  better  than  the  other  natives  ? — In  some 
cases  they  are.  In  Natal  there  is  a  better  class  of  men  at  the  mission  stations  than  you 
will  as  a  rule  find  at  those  with  independent  tribes,  because  many  among  those  at  the 
latter  stations  have  gone  there  for  protection  against  accusations  of  one  kind  and  another, 
and  although  most  of  them  may  be,  and  probably  are,  unfounded,  their  character  is 
damaged.     In  Natal  that  does  not  apply. 

1116.  Can  you  point  to  any  section  of  natives  in  Natal  which  is  best  as  to  industry 
and  social  relations  and  habits  ? — I  think  more  or  less  they  are  all  anxious  to  get  money; 
but  I  am  unable  to  point  to  any  particular  section  as  notably  superior  to  others  in  either 
of  the  respects  you  mention. 

1117.  Which  native  commimity  do  you  most  approve  of? — I  should  point  to 
Edendale,  but  it  is  a  very  small  commuity . 

1118.  Are  they  polygainists  ? — ^No ;  most  of  them  are  Ghristians.  I  am  sorry  to 
say,  however,  that  some  of  them  have  not  continued  to  act  up  to  their  profession. 

1119.  Is  the  habit  of  drinking  prevalent  among  them  P — ^Yes ;  among  a  good  many 
of  them. 

1120.  Are  there  missionaries  there  P — It  is  a  mission  station. 

1121.  You  woidd  point  to  that  community  as  being  most  advanced? — ^Yes;  and 
most  healthily  advanced. 

1122.  And  you  would  be  pleased  to  see  all  the  natives  in  Natal  similarly  advanced, 
notwithstanding  the  existence  of  some  evils  among  them  P — ^Yes. 

1123.  Does  the  principle  of  individual  tenure  obtain  among  all  of  them  ? — Yes. 

1124.  Mr.  Stanford.']  I  understand  you  to  say  that  in  Natal  native  loca- 
tions, headmen  are  left  to  administer  municipal  government  there,  according  to  their 
customs  P — Yes. 

1125.  Does  this  work  well  P — Yes. 

1126.  About  how  many  huts  are  there  in  each  kraal  among  Natal  natives  ? — 
Among  common  people  about  five  or  six. 

1127.  Where  there  are  these  small  kraals  scattered  about,  do  you  tliink  that  mimi- 
cipol  government  would  answer  P — The  head  of  a  kraal,  whether  large  or  small  as  re- 
gards the  number  of  huts,  is  responsible  for  the  inmates  of  his  kraal ;  a  collection  of 
kraals,  that  is  a  number  of  small  villages,  is  responsible  to  the  headman  of  the  locality, 
which  may  be  defined  by  the  contour  of  a  valley  or  any  other  convenient  demarcation. 
So  that  in  fact  the  principle  applies  whatever  the  numl>er  of  huts  in  a  kraal  may  hi. 

1128.  On  mission  stations,  where  the  kraals  are  closer  together,  you  think  iiiey 
might  receive  municipal  rights  P — ^Practically  they  do ;  the  missionary  is  looked  upon 
as  the  head  of  the  village,  he  assembles  his  people  and  they  conform  to  his  authority, 
and  become  a  law  to  themselves  in  that  way. 

1129.  The  question  of  witchcraft  is  an  important  one  in  native  government,  is  it 
not  P — Yes ;  with  independent  native  tribes  the  witch  doctor  becomes  a  political  engine 
in  the  hands  of  the  chief.  For  instance,  if  the  chief  fears  a  strong  member  of  his  tribe, . 
it  is  only  necessary  for  hiTn  to  induce  the  witch-doctor  to  point  him  out  publicly  as 
guilty  of  witchcndH}  to  accomplish  his  ruin.  The  simple  accusation  against  him  is  con-^ 
sidered  sufficient  evidence ;  from  being  a  great  man,  having  plenty  of  property  and 
many  friends,  he  suddenly  finds  himself  left  alone,  and  vnta  the  people  ready  to  kill 
him,  who  but  shortly  before  woidd  have  gladly  greeted  him  as  a  friend.  The  witob- 
doctor  is  the  accuser ;  he  is  supposed  to  be  in  communication  with  spirits,  and  the  accu- 
sation is  made  with  the  efiect  I  have  said,  without  there  being  any  otiier  evidence  to 
support  it. 

This  concluded  the  ejcami nation. 

Sir  TheophilnH  Skepatone  a/tencarda  famished  the  Commission  fcith  the  aun&wed  papersy 
riz. :  Itegistration  of  Statefnent  of  Native  Marriages  in  Nataly  from  Novefnber^  1869,  io 
December y  1880 ;  Return  shatcing  Land  Provision  for  Natives  in  Natal;  ami  various  Deeds 
under  which  Landare  secured  to  Natives  in  Trust, 
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LETTERS  PATENT  APPOINTING  TRUST  FOR  NATIVE  LANDS 

IN  NATAL. 


-LUl-K. 


GOVERNMENT    NOTICE,— No.    57,    1864 


Hu  SxfiallaDCjf  the  LMuteoAnt  GbTemor  direots  the  puWoatickii  for  general  miormatioa  of  the 
sobjomed  Letters  Pstent  by  Her  Majesty  dated  the  twenty  seventh  day  of  April,  1864. 

By  His  Exoellenoy*8  oommand, 

D.  EBBKINB, 

Oolonial  Seotetary. 

Oolonal  Offioe,  Katil, 
June  97,  1^64. 


Ktcforui  hy  the  ffracB  <^  Ood^  »/  tfie  UniUd  Kingdom  of  Qnai  Britain  and  Ireland,  Queen,  Defender  of 

ike  Faith  : — To  all  to  whom  all  ihm  presents  shall  corns,  greeting  ! 

WHBRSAa  it  is  expedient  to  provide  for  the  disposal  and  management  of  certain  Lands  in  Our 
Colony  in  Katal  which  are  now  or  may  hereafter  be  applicable  to  purposes  connected  with  the 
support^  adrsn^ige,  or  w^U  being,  of  the  Inhabitants  of  our  said  Colony,  of  African  descent,  herein- 
after called  "  Katives,*'  and  it  may  be  convenient  that  such  Lands,  or  some  x>ox^ions  thereof,  or 
some  interest  therein,  should  be)  vested  in  an  incorporated  Board  of  Trustees  in  order  to  such 
disposal  and  management  as  aforesaid. 

Now  know  ye  that  We  of  our  special  grace,  certain  knowledge  and  mere  motion,  have  given » 
granted  and  ordained,  and  by  these  presents  for  Us,  our  Heirs,  and  Suocessors  do  give,  grant  and 
ordain  that  the  following  persons,  that  is  to  say,  the  Officer  for  the  time  being  Administoringthe 
Government  of  our  said  Colony,  and  the  Members  for  the  time  bcinfi^  of  our  Executive  Counm  of 
our  said  Colony*  and  such  other  persons  as  ma^  from  time  to  time  be  appointed  by  Us,  our  Heirs, 
or  Buooessors  uy  Warrant  under  our  or  their  Sign  Manual  and  Si^et  (such  appointments  beinff  in 
all  cases  zevocaole  at  our  or  their  pleasure),  shall  be  one  body  politic  and  corporate  in  deed  and  in 
name  liy  the  name  of  the  *'  Natal  Native  Trust,"  and  by  that  name  shall  have  perpetual  succession, 
and  shwl  have  a  common  seal  which  may  by  them  be  selected  and  altered  at  their  pleasure ;  and 
also  hy  that  name  shcdl  and  m^  sue  ana  be  sued,  plead  and  be  impleaded  in  aU  Courts  whether  of 
Law  or  Equity  as  well  in  our  United  Kingdom  of  Great  Britain  and  Ireland  as  in  our  Colonial 
Possessions. 

And  We  do  hereby  ordain  and  declare  that  the  said  Corporation  may  take  and  hold  Lands 
within  our  said  Ocdony  of  Natal,  or  any  interest  in  such  lands,  and  may  grant,  sell,  lease,  or  other- 
wise dispose  of-  the  same  Lands  in  such  wise  as  they  shall  deem  fit,  for  the  support,  advantage,  or 
well  being  of  the  ssid  Natives,  or  for  purposes  connected  therewith. 

And  We  do  further  ordain  and  declare  that  no  meeting  of  the  said  Corporation  shall  be  held 
unless  summoned  by  the  Officer  for  the  time  being  administering  the  Government  of  Natal,  and  that 
the  ssid  Officer,  or  some  member  of  the  Corporation  appointed  by  him  in  writing  under  his  hand 
shall  preside  at  every  such  meeting,  and  that  no  such  mc^mg  shall  nrocecd  to  business  unless  three 
members  of  iiie  said  Corporation  at  the  least  shall  be  present,  and  mat  all  questions  raised  at  any 
such  meeting  shall  be  decided  by  a  majority  of  the  votes  of  the  members  present  thereat;  provided 
that  any  meeting  may  bo  adjourned  bv  the  member  of  the  Corporation  presiding  thereat,  and  that 
no  rule,  order,  or  resolution  of  the  said  Corporation  shall  take  efifoct  untO  it  shall  have  been  signed 
by  the  Offic^  Adunnistering  the  Government  in  token  of  his  assent  thereto. 

Subject  to  the  above  provisions  we  do  further  declare  and  or<kun  that  the  said  Corporation 
may  at  any  meeting,  or  meetings  thereof,  make  rules,  orders,  or  resolutions,  respecting  the  conduct 
of  Uieir  business  and  the  appointment  and  removal  of  officers  to  carry  on  the  same  and  respecting 
the  functions  of  suc^  officers,  and  respecting  tiie  acceptance,  management,  alienation  or  disposal  of 
land  and  other  property  at  any  time  belonging  to  them,  and  respecting  all  other  matters  pertaining 
to  the  right  execution  of  their  Trust. - 

Provided  always  that  We  do  reserve  to  ourselves,  our  heirs  and  successors  full  power  and 
authority  to  alter  or  revoke  these  presents,  or  any  part  of  them,  and  through  one  of  our  principal 
Seeretaries  of  State  to  digallow  and  cancel  any  rule,  order,  or  resolution  made  by  the  said  Cor- 
poration in  virtue  of  the  powers  hereinbefore  conferred  upon  them. 

In  witness  whereof  We  have  caused  these  Our  Letters  to  be  made  patent. 

Witness  Ourself  at  Westminster  the  twenty-seventh  day  of  April  in  the  twenty-seventh  year 
of  Our  reign. 

By  warrant  under  the  Queen's  Sign  Manual, 

(Signed)        C.  ROMJLLY. 
L 
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DEED  granting  certain  Lands  to  Umini  and  Tribe  in  Trust, 

THIS  INDENTUBE  made  this  twenty-seventh  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-eight,  His  ExceUency  John  Scott,  Esquire,  Lieutenant  Governor  of  the 
Colony  of  Natal,  in  the  name  and  on  behalf  of  Her  Majesty  Queen  Victoria  of  the  one  part,  and  the 
Lord  Bishop  of  Natal,  the  Secretary  for  Native  Affairs,  and  the  Chief  of  the  tribe  of  AmatvJi,  of  the 
other  part — ^Witnesseth  that  the  said  John  Scott,  Lieutenant  Governor  of  Natal,  doth  by  these 
presents,  gi*&nt,  cede,  and  transfer  unto  the  said  Lord  Bishop  of  Natal,   the  said  Secretary  for 
Native  Affairs,  and  the  said  Chief  of  the  tribe  of  Amatuli,  and  their  successors,  aU,  that,  and  those, 
that  piece  of  land  containing  seven  thousand  nine  hundred  and  seventy-seven  acres  one  rood  and 
eight  perches,  more  or  less,  situate  in  the  county  of  Durban  within   the  colony  of  Natal,  and 
bounded  on  the  north  by  River  Umzimbazi,  east  by  Government  reserve  south  by  Gt>vomment 
ground  and  west  by  mission  property  and  open  ground  (as  will  further  appear  by  the  diagram 
thereof  framed  by  the  Surveyor  and  thereto  annexed)    To  have  and  to  hold  tne  said  hereinbefore 
described  land  unto  the  said  Lord  Bishop  of  Natal,  the  said  Secretary  for  Native  Affairs,  and  the 
said  Chief  of  the  tribe  of  Amatuli,  and  thoir  successors,  to  the  uses,  upon  and  for  the  trusts  and 
purposes  and  subject  to  the  powers,  conditions  and  agreements  hereina^r  declared  of  and  concern- 
ing the  same.    That  is  to  say,  upon  trust  that  the  said  Lord  Bishop  of  Natal,  and  the  Secretary  for 
Native  Affairs,  and  the  said  Chief  of  the  tribe  of  Amatuli  and  their  successors,  shall  apply  the 
yearly  rents,  profits  and  issues  thereof,  to  and  for  the  use  of,  benefit  and  advantage  of  the  peojde  of 
the  said  tribe  as  the  said  trustees  shall  deem  most  judicious  and  advisable  and  ^so  upon  trust  to 
apportion  the  s%id  land  amongst  the  people  of  the  said  tribe,  at  such  times,  and  to  grant  the  same 
in  freehold  amongst  the  said  tribe,  subject  to  such  conditions,  restrictions  and  reservations,  as  the 
said  Lord  Bishop  of  Natal,  the  said  Secretary  for  Native  Affsurs  and  the  said  Chief  of  the  tribe  of 
Amatuli  and  their  successors,  shall  think  fair  and  reasonable.    Provided  always  and  it  is  hereby 
agreed  and  declared  by  and  between  the  said  parties  hereto  that  it  shall  and  mav  be  lawful  for  the 
said  Lord  Bishop  of  Natal,  the  said  Secretary  for  Native  Affstirs,  and  the  said  Cnief  of  the  tribe  of 
Amatuli  and  their  successors,  at  any  time  or  times  to  demise  and  lease  the  same  lands  or  any  part 
thereof  to  any  person  or  persons  whomsoever,  for  anv  term  of  years  not  exceeding  twenty-one 
yearato  take  effect  on  possession  and  not  bv  way  of  future  interest  at  the  best  yearly  rent  that  can 
be  had  or  gotten  for  the  same  and  upon  such  other  terms  and  conditions  as  the  said  Lord  Bishop  of 
Natal,  the  said  Secretary  for  Native  Affairs  and  the  said  Chief  of  the  tribe  of  Amatuli,  and  their 
successors,  shall  think  fair  and  reasonable.  And  if  any  disputes  or  difficulties  shall  at  any  time  arise 
in  relation  to  the  said  lands  hereby  granted  or  any  part  thereof,   it  shall  be  lawful  for  the  said 
Lord  Bishop  of  Natal,  the  said  Secretary  for  Native  Affairs,   and  the  said  Chief  of  the  tribe  of 
Amatuli,  and  their  successors,  if  they  shall  think  proper  at  their  discretion  to  refer  any  such  disputes 
or  difficulties  to  arbitration  in  the  usual  manner,  or  otherwise  to  settle  and  adjust  the  same  in  such 
manner,  in  all  respects  as  they  shall  think  proper.     And  that  it  shall  and  may  be  lawful  for  the 
Governor  of  the  colony  for  the  time  being,  from  time  to  time  to  call  upon  and  require  the  said  Lord 
Bishop  of  Natal,  the  said  Secretary  for  Native  Aff&irs,  and  the  said  Chief  of  the  tribe  of  Amatuli, 
and  their  successors,  to  render  an  account  of  the  trusts  hereby  created  or  of  any  monies  received  in 
virtue  thereof — And  to  institute  and  maintain  any  actions  or  suits  for  the  recovery  of  any  money 
that  shsJl  appear  due  on  the  taking  of  said  account,  and  for  the  compelling  of  the  said  Lord  Bishop 
of  Natal,  the  said  Secretary  for  Native  Affairs,  and  the  said  Chief  of  the  tribe  of  Amatuli,  and  their 
successors,  or  any  of  them,  to  render  account  of  the  trusts  hereby  created  and  of  any  monies  received 
in  virtue  thereof.   Provided  also  and  it  is  hereby  agreed  and  declared  by  the  said  parties  hereto  that 
the  receipts  in  writing  of  the  said  Lord  Bishop  of  Natal,  the  said  Secretary  for  Native  AfSsdrs,  and 
the  said  Chief  of  the  tribe  of  Amatuli,  and  their  successors  for  the  time  being,  acting  in  the  execution 
of  the  trusts  or  powers  of  these  presents  for  any  monies  x>ayable  to  them,  by  virtue  of  these  presents, 
shall  effectually  discharge  the  person  or  persons  paying  the  same  for  aU  responsibility  as  to  the 
misapplication  or  non-applioation  thereof  and  from  all  obligation  of  seeing  to  the  application 
thereof.    Provided  £dso  and  it  is  hereby  agreed  and  declared  by  and  between  the  said  parties  hereto 
that  if  the  said  trustees  hereinbefore  appointed  or  any  or  either  of  them»  or  any  future  trustee  or 
trustees  to  bo  appointed  as  hereinafter  is  mentioned  shall  happen  to  die  or  shall  depart  from  the 
colony  or  shaU  be  desirous  of  being  discharged  or  shall  dccbno  or  become  incapable  to  act  in  the 
trusts  or  powers  herein  contained  before  the  same  shall  be  fully  performed  or  otherwise  satisfied, 
then  and  m  every  such  case  it  shall  be  lawful  for  the  Governor  of  the  colony  for  the  time  being  by 
any  writing  under  his  hand  to  substitute  and  appoint  any  other  person  or  persons  to  be  a  trustee  or 
trustees  in  lieu  of  the  trustee  or  trustees  so  dying,  departing  from  this  colony,  desiring  to  be 
discharged,  declining  or  become  incapable  to  act  as  aforesaid.    And  that  when  any  trustee  or 
trustees  shall  have  been  appointed  as  aforesaid  all  the  said  trust  lands  and  any  monies  arising  here- 
from which  shall  be  then  vested  in  the  trustees  or  trustee  for  the  time  being  of  these  presents  shaU 
with  all  convenient  speeA  be  ceded,  transferred  and  paid  so  as  effectually  to  vest  the  same  in  the 
continuing  trustees  and  such  new  or  other  trustee  or  trustees  or  if  there  shall  be  no  continuing 
trustee  then  in  such  new  trustee  or  trustees  only  upon  the  same  trusts  as  are  hereinbefore  declareS 
concerning  the  same  or  such  of  the  same  trusts  as  shall  be  subsisting  or  capable  of  tiddng  effect,  and 
it  is  hereby  agreed  and  declared  that  every  such  new  trustee  shall  in  aU  things  act  and  assist  in  the 
management  and  execution  of  the  trusts  and  powers  to  whi(^  he  shall  be  so  appointed  as  effiBctuaUy 
and  with  the  same  powers,  authorities,  exemptions,  and  discretion  as  if  he  had  been  originally  by 
these  presents  nominated  a  trustee  for  the  purposes  aforesaid.     Provided  alwajrs  and  it  is  hereby 
agreed  by  and  between  the  parties  to  those  presents  that  if  any  disputes  or  difficulties  should  arise 
between  the  present  or  any  hereafter  to  be  appointed  trustees  the  said  difference  or  dispute  shall  be 
determined  and  settled  according  to  the  opinion  of  the  majority  of  the  trustees  done  in  pursuance  of 
such  determination  or  settlement  of  disputes  or  difference  shall  in  all  matters,  acts,  things,  and  deeds 
be  as  effectual  and  conclusive  as  if  all  the  trustees  had  therein  concurred  and  agreed.    Provided 
also  and  it  is  hereby  agreed  and  declared  by  and  between  the  said  parties  hereto  that  the  said  Lord 
Bishop  of  Natal,  the  said  Secretary  for  Native  Affairs,  and  the  saia  Chief  of  the  tribe  of  Amatuli, 
and  their  successors  shall  be  chargeable  respectively  only  with  so  much  money  as  they  respectively 
shall  actually  receive  by  virtue  of  the  trusts  hereby  in  them  reposed  notwithstanding  their  reiq^- 
tively  joining   with  any  co-trustees  or  co-trustee  in   the   signature    of   receipts,  for    the    sake  of 
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oonf ormity  and  shall  not  be  answerable  or  accountable  for  any  loss  or  damage  which  may  happen 
in  the  execution  of  anj  of  the  trusts  or  powers  herein  expressed,  or  in  relation  thereto,  unless  the 
same  shall  happen  through  their  own  wilful  default  respeotiyelv.  And  it  is  hereby  further  agreed 
and  declared  that  it  shall  be  lawful  for  the  said  I^ord  Bishop  of  Katal,  the  said  Secretary  for  Natiye 
Affairs,  and  the  said  Chief  of  the  tribe  of  Amatuli,  and  their  successors  out  of  the  monies  which 
shall  come  to  their  respective  hands  by  virtue  of  these  presents,  to  retain  to  aud  reimburse  them- 
selves respectively  and  to  allow  to  their  co-trustees  all  such  costs,  charges,  damages,  and  expenses, 
as  they  or  any,  or  either  of  them  may  sustain  or  incur,  in  or  about  the  execution  of  an^  of  the 
trusts,  or  powers  herein  expressed  or  ra  relation  thereto,  provided  however  that  the  said  Lord 
Bishop  of  Natal,  the  said  Secretary  for  Native  Affairs,  and  the  said  Chief  of  the  tribe  of  Amatuli« 
and  their  socoessors,  shall  not  be  entitled  to  diarge  or  receive  any  pay,  or  commission  or  fee,  for  or 
in  respect  of  the  trust  thereby  created  or  any  act  done  by  them  therein.  In  witness  whereof  the 
said  parties  to  these  presents,  nave  hereunto  set  their  hands  and  seals  the  day  and  year  first  above 
written. 

Signed,  sealed  and  delivered  by  the  within  named  in  the  presence  of 

(Sgd.)  PHILIP  ALLEN 

(Sgd.)  P.  SUTHERLAND 

(Sgd.)  MASEZE  X  his  mark 

(Sgd.)  NOULWA  X  his  mark 

(Sgd.)  MAKAWANE  X  his  mark 

(Rgfl.)    J.  W.  NATAL 

(Sgd.)    T.  SHEPSTONE 

(Sgd.)    UMNINI  X  his  mark 


JDEED      UNDER    WHICH    GRANTS    HAVE    BEEN    MADE    OF 

RESERVES   FOR    NATIVE    OCCUPATION    AROUND 
MISSION  STATIONS. 

^;^  HEBE  AS  an  Ordinance  (No.  5,  1836)  entituled  ''  An  Ordinance  to  empower  the  Lieutenant 

^^      Governor  to  make  Gkants  of  Land  to  the  American  Board  of  Commissioners  for  Foreign 

Missions,  and  to  enable  it  to  hold  the  same,"  was  passed  by  the  Acting  Lieutenant  Governor  of 

Natal,  with  the  advice  and  consent  of  the  Legislative  Council,  to  enable  the  Lieutenant  Governor 

to  grant  Land  to  Missionaiy  Bodies,  subject  to  such  conditions  as  the  Lieutenant  Governor  may 

fit  to  impose : 


And  whereas,  pursuant  to    said  Ordinance,   a   grant  has    been  made   uudtr   the  hand  of 

Esquire,  Lieutenant  Governor  of  the  Colony  of  Natal,  bearing 
date  the  day  of  18G    ,  of 

acres  of  Land  for  the  purposes  of  a  Missionary  Station  to  the 

And  whereas  application  has  been  made  for,  and  it  is  expedient  that  certain  lauds  adjacent  to 
said  Station,  and  containing  approximately  acres,  be  the 

same  more  or  less,  should  be  granted  to  iSiistcos,  in  trust  for  natives,  with  the  intent  and  object 
that  the  said  lands  may  be  occupied  and  inhabited  by  Natives,  in  order  that  the  said 

may  have  a  fixed  population  to  labour  among 
as  missionaries,  without  let  or  hindrance,  upon  ceitaiu  conditions  hereby  imposed,  ami  hereinafter 
set  forth  and  declared : 

And  whereas,  for  the  execution  and  performance  of  said  conditions,  it  is  necessary  that  said 
lands  should  be  vested  in  Trustees  : 

Now,  THEREFOBE,  pursuant  to  the  powers  vested  in  mo  midcr  the  said  Ordinance,  and  to 
every  other  power  enabling  me  in  this  behalf,  I,  JOHN  SCOTT,  Lieutenant  Governor  of  the 
Colony  of  Natal,  do  herb^  grant,  give,  and  transfer,  unto  the  Honourable  Thcophilus  Shepstone, 
Secretary  for  Native  Affiurs,  or  the  person  who,  for  the  time  being,  shall  be  lawfully  acting  in  that 
capacity,  unto 

a  certain  piece  or  parcel  of  land,  bounded  on  the  North  by  , 

on  the  South  by  ,  on  the  East  by  ,  and  on 

the  West  by  ,  situate  at  ,  in  the  Coimty 

of  ,  and  in  the  Colony  of  Natal,  and  known  as  , 

and  containing  be  the  same  more  or  less,  and 

witibout  any  <£um  for  compensation,  according  to  the  diagram  hereunto  attached,  in.  trust  for  such 
Natives,  as  now  are,  or  at  any  time  hereafter  may  lawfully  be,  resident  on  the  lands  hereby  granted, 
on  the  conditions,  and  subject  to,  the  trusts  and  regulations  hereinafter  c>xprcssed  of  and  concerning 
the  same,  on  tiie  condition  of  hereby  excepting,  and  always  reserving  out  of  this  grant  unto  the 
Colonial  Government  of  Natal,  all  rivers,  streams,  waters,  and  water-courses,  and  all  roads  and 
tiioroughfares  now  made  or  running  over,  or  through,  the  premises  hereby  granted ;  and  also 
saving  and  reservinc:  unto  the  said  Colonial  Government,  and  unto  any  person  or  persons  empowered 
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in  that  }>ehalf  by  the  Colonial  Secretary,  for  the  time  being,  full  and  free  power,  right,  and  liberty, 
at  all  times,  to  enter  upon  and  lay  out,  and  make  or  cause  to  be  laid  out  and  made,  any  road  or 
roads,  water-course,  or  water-courses,  into,  through,  and  upon  the  premises  hereby  granted ;  and 
from  the  same  to  cut,  dig,  quarry,  remove,  and  cart  away  wood,  timber,  trees,  sand,  earth,  and 
stone,  for  the  purpose  of  luiiking,  constructmg,  or  repairing,  any  road,  river,  stream,  water-course, 
bridge,  or  culvert,  in  and  upon  the  said  premises :  provide<i  always,  that  if,  in  the  construction  or 
repairing  of  any  roads  or  water-course  as  aforesaid,  any  building  erected  upon  such  premises,  or 
any  part  thereof,  be  required  to  be  pidlcd  down  or  taken  away,  reasonable  compensation  shall  be 
made  for  the  same  by  the  Colonial  Covemment.  And  further,  always  reserving  out  of  this  grant 
free  liberty  for  all  travellers  to  outspan  upon  the  premises  hereby  granted,  upon  suitable  situationit 
for  any  period  not  exceeding  twenty-four  hours,  unless  longer  detained  by  any  unavoidable  caiiBe« 

And  on  condition  that  the  Natives  now  residing,  or  hereafter  to  reside,  upon  the  said  land 
hereby  gi-anted,  shall  bo  p<»rmitted  to  dwell  thereon,  and  use  the  same  for  cultivation,  and  jmsturage 
on  the  common,  save  as  hcremaftcT  excepted.  Provided  always,  and  it  is  hereby  agi*eed,  that  no 
Native  who  in  not,  at  the  time  of  the  execution  of  these  presents,  i*esident  thereon,  shall  be  allowed 
to  reside  or  dwoll  on  or  upon,  or  inhabit  any  part  of  the  lands  hereby  granted,  unless  with  the 
consent  in  m-iKiig  of  a  majority  of  the  Trustees  acting  in  the  tnists  of  theso  presents. 

And  ou  the  further  condition  that  it  shall  and  may  be  lawful  for  the  Lieutenant  Governor,  upon 
the  appli(.'iition  of  the  Ti-ustees,  or  the  majority  of  them,  to  allot  and  transfer  to  any  of  the  Natives 
resideut  at  any  time  on  the  land  hereby  granted,  such  portions  thereof  as  to  the  Lieutenant 
Governor  may  spcm  iit,  and  at  such  price  as  he  may  think  fair  and  equitable,  subject  to  such 
conditions  as  the  Lieutenant  Governor  may  impose  in  such  Deed  of  Ti'ansfer.  Proviaed  always, 
that  any  money,  or  purchase  piice,  as  may  l»e  received  on  any  such  transfer,  shall  be  paid  to  the 
Trustees,  to  be  expended  on  the  improvement  or  amelioration  of  the  lands  hereby  granted,  either 
to  the  construction  of  roads,  erection  of  houses,  or  such  other  purposes  as  to  the  Trustees  shall 
seem  lit  and  proper.  And  on  the  fiu^her  condition  that  it  shall  and  may  be  lawful  for  ihe 
Lieutenant  Governor  at  any  time,  upon  the  application  of  the  Trustees,  or  a  majority  of  them,  to 
order,  or  cause  to  be  removed,  any  Native  at  present  residing,  or  at  any  time  hereafter  lawfully 
resident  upon  the  lands  hereby  granted,  save  and  except  such  natives  as  may  have  had  portions  of 
land  allotted  and  transferred  to  them,  piu-suant  to  the  powers  herein  contained. 

And  it  shall  be  lawful  for  the  Trustees  to  demand  and  receive  such  rent  as  they  may  determine 
upon,  and  as  the  natives  who  may  hereafter  wish  to  live  on  said  lands  shall  agree  to  pay,  and 
to  demand  and  receive  compensation  in  money,  by  way  of  license  or  otherwise,  for  the  cutting  or 
removing  of  wood  or  trees,  and  for  the  digging  or  removing  of  minerals,  or  other  natural  products 
of,  upon,  or  from  the  land,  whose  sale  or  removal  would  not  be  injurious  to  the  natives  lawfuUr 
occupying  the  land.  Provided,  however,  that  after  defraying  the  expenses  of  carrying  out  this  trust, 
and  after  the  improvements  and  ameliorations  before  mentioned  should  any  be  necessary  on  the 
lands  which  produced  the  money,  have  been  completed,  the  Trustees  are  empowered,  with  the  consent 
of  the  Lieutenant  Governor  for  the  time  being,  to  expend  such  monies  in  ameliorating  the  condition  of 
the  Reserves  held  aroimd  the  Mission  Stations  of  the 

by  the  same  Trustees,  or  in  the  building  and  maintenance  of  School  Houses  and  such  Bcserves,  or 
upon  the  Glebe  Lands  included  therein. 

And  uj>on  the  further  condition  that  it  shall  and  may  be  lawful  for  the  Lieutenant  Govemor,  by  any 
instrument  in  writing,  when  and  so  soon  as  the  office  of  Secretary  for  Native  AfiEairs  may  be 
abolished  or  determined,  and  when  and  as  soon  as  the 

to  substitute  and  appoint  any  other  person  or  persons  to  be  a  Trustee,  or  Trusti^es,  in  the  place  or 
stead  of  the  Ti*ustee,  or  Trustees,  hereby  appointed,  and  whose  office  has  been  abolished,  and  hat 
ceased  and  determined,  or  whose  office  is  not  filled  up  and  held  by  a  person  resident  in  Natal. 

And  oveiy  such  Trustee  and  Trustees,  to  be  substituted  and  appointed  as  aforesaid,  shall  have 
the  same  and  the  like  powers  and  authorities  as  the  Trustees  by  these  presents  appointed,  and  idb^ 
do  and  execute  all  acts,  deeds,  and  things  to  be  by  them  executed  and  performed ;  and  upon  their 
appointment  and  nomination  being  registered  in  the  Register  of  Deeds  office,  the  landa  hereby 
granted,  or  such  portions  of  them  as  may  not  have  been  alienated,  shall  thereupon  become 
vested  in  them,  either  conjointly  with  the  old  Trustees,  or  to  the  exclusion  of  them,  as  tLe  case  may 
be ;  and  any  Trustee,  or  Trustees,  ceasing  to  be  a  Trustee,  or  Trustees,  as  aforesaid,  shall,  iqKm 
such  registration,  cease  to  have  any  power  or  authoiity  over  the  lands  hereby  granted,  or  powier 
or  right  to  interfei*e  in  any  of  the  trusts  hereby  created. 

And  upon  the  further  condition  that  it  shall  and  may  be  lawful  for  the  Lieutenant  Gk>Tenior, 
at  his  own  discretion,  from  time  to  time,  and  at  all  times,  such  one  or  more  Trustees  as  to  him 
may  appeal*  necessary,  in  addition  to  the  Trustees  hereby  nominated,  to  nominate  and  appoint, 
by  any  instrument  or  insti-uiuents,  in  writing ;  and  the  Tnistee,  or  Trustees,  to  bo  nominated  and 
appointed  pursuant  to  this  power  in  this  condition  giveu,  to  i*emove,  and  by  any  instrument  or 
instruments  in  writing  to  substitute  and  appoint  any  other  person  or  persons  to  be  a  Trustee,  or 
Trustt^es,  in  the  place  and  stead  of  the  Trustee,  or  l^nistees,  so  to  be  removed ;  and  every  Trustee 
and  Trustees,  to  be  nominated  and  ajjpointed,  and  any  Trustee,  and  Trustees,  to  be  substituted  and 
appointed  under  this  present  condition,  shall  have  the  same  and  the  like  powers  and  authoiitieB 
as  the  Trustees  by  these  presents  in  the  preceding  condition  appointed,  and  shall  do  and  execute  all 
and  the  same  acts,  deeds,  and  tilings,  as  are  to  be  by  the  said  Trustees  executed  and  performed  in 
the  same  and  as  ample  a  manner  as  if  they  were  by  these  presents  nominated  and  appointed ;  and 
upon  their  appointment  and  nomination  being  i-egistered  in  the  Register  of  Deeds  office,  the  lands 
hereby  granted,  or  such  portions  of  them  as  may  not  have  been  ahenated,  shall  thereupon  become 
vested  in  them  conjointly  with  the  old  Trustees,  as  the  case  may  be  ;  and  any  Ti'ustee,  or  Trustees, 
removed  pursuant  to  the  power  in  this  condition  contained,  shall,  upon  such  registration,  cease  to 
have  any  power  or  authority  over  the  lands  hereby  granted,  or  power  or  right  to  interfere  in  any  of 
trusts  hereby  ci-eated,  and  also  all  acts,  deeds,  and  t^ngs,  done  oy  the  majority  of  the  Trustees,  lor 
the  time  being  acting  in  the  trust  of  these  presents,  shall  be  binding  and  conclusive  over  the  otiier, 
or  others ;  and  all  acts,  deeds,  and  things  done  by  the  majori^  of  the  Trustees,  shall  be  as 
effectual  and  valid  as  if  all  the  Trustees,  for  the  time  beuig,  concurred  therein  or  conformed  thereto. 
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DEED  OF  TRANSFER  OF  CERTAIN  LANDS  PURCHASED  BY 
NATIVES    OF   EDENDALE  MISSION  STATION— CON- 
DITIONS OF  TRANSFER  DECIDED    UPON  BY  THEM- 
SEL  VES. 

KNOW  all  men  whom  it  may  concern — That  Kenneth  Howard  Hathom,  of  Pietcnnaritzhurg, 
Attorney  of  the  Supreme  Court  of  Natal,  and  Notary  Public,  appeared  before  me,  Registrar 
of  Deeds,  he,  the  said  Kenneth  Howard  Hathoi*n  being  duly  authorized  and  empowered 
thereto  by  a  special  power  of  attorney  granted  to  him  by  Joseph  de  Kock  (A's  son,  other- 
wise A.  J's  son)  late  of*  Pietennaritzbiu-g  but  now  of  Kroustadt,  Orange  Free  State, 
8torelraex)er,  dated  the  thirtieth  day  of  October,  1873,  and  drawn  up  at  Pietcrmaritzbiu-g,  in 
the  presence  of,  and  certified  by  a  competent  witness,  which  power  of  attorney  was  exhibited 
to  me  on  this  day ;  and  the  said  apx)earcr  declared  that  his  principal,  the  said  Joseph  do 
Kock,  had  truly  and  leffally  sold,  and  that  he  the  scud  appearer  in  his  capacity  as  attorney  to 
the  said  Joseph  de  Kooc,  did  by  these  presents  cede  and  transfer  in  full  and  free  property  to 
and  on  behalf  of  Johannes  Kimialo,  Daniel  Msimang,  S'^phanus  Mini,  and  Timothy  Gule,  in 
their  capacity  as  trustees  of  a  certain  native  commimity  hereinafter  described,  and  to  other 
the  trustees  for  the  time  being  of  these  presents  to  the  uses  and  upon  the  trusts  and  subject 
to  the  conditions  hereinafter  set  forth,  all  that  and  those  a  certam  piece  of  perpetual  Quit 
Bent  Land,  in  extent  eight  thousand  and  eighty-two  acres  and  two  roods,  more  or  less, 
ntuated  and  beim^  the  Farm  "  Klip  Fontein"  or  "Klein  Fontein,"  in  the  county  of  Kip 
River,  Colony  of  Natal,  bounded  north  by  Booi  Pooii;,  south  by  Quagga*s  Drift  and  Govern- 
ment kuid,  east  by  Drie  Fontein  and  west  by  Government  land,  as  will  more  fully  appear  on 
reference  to  the  diagram  framed  by  the  surveyor  and  annexed  to  the  original  Grovemment 
grant  thereof  in  favor  of  Caspar  Hendiik  Badenhorst,  dated  the  1st  day  of  April,  18o2,  and 
to  four  subsequent  deeds,  the  first  dated  3rd  August,  1861,  transferring  the  said  farm  to  the 
said  Joseph  de  Kods  and  John  Bresler,  trading  as  De  Kock  and  Bresler,  Joseph  Henderson 
and  Philip  Ferreira  in  undivided  third  shares,  the  second  dated  20th  September,  1861,  trans- 
ferrins Philip  Ferreira*s  undivided  third  share  in  the  said  form  to  Joseph  HendersDn,  the 
third  dated  the  22dA  day  of  February,  1865,  transferring  Joseph  Henderson's  imdivided  two- 
thirds  share  in  said  farm  to  the  said  Joseph  de  Kock,  A*s  son,  and  the  fourth  also  dated  the 
22nd  day  of  February,  1865,  transferring  John  Bresler's  one-sixth  share  in  said  farm  to  the 
said  Joseph  de  Kock,  A*s  son,  to  hold  the  same  to  the  said  Johannes  Kumalo,  Daniel  Msimang, 
Stephanus  Mini  and  Timothy  Gule,  as  such  trustees  for  the  time  being  of  these  presents  to 
the  uses  and  in  the  manner  and  subject  to  the  conditions  following,  that  is  to  say :  -• 

^irii.  The  said  premiies  hereby  transferred  shall  be  held  in  imdivided  e<^ual  shares  to  and  for  the 
use  of  the  following  persons  (constituting  the  said  community)  dunng  theu*  re^ective  lives, 
the  said  shares  being  held  by  said  persons  in  the  proportion  shown  below,  subject  to  clause 
27  hereinafter  contained. 

Name  of  Usufructuary  No.  of  shares. 

(Here  follow  the  names  and  number  of  shares.) 

Second.  As  soon  as  may  be  after  the  date  of  these  presents  the  said  trustees  shall  draw  up  and  affix 
to  ^e  chapel  or  building  used  as  a  place  of  worship  upon  the  said  estate  **  Klip  Fontein  "  or 
"Klein  Fontein,**  a  notice  in  the  English  language  and  legibly  written  calling  a 
meeting  of  the  usufructuaries  nereunder  at  some  place  upon  said  farm  '*  Klip 
Fontein'*  or  **  Klein  Fontein,"  for  the  purpose  of  electmg  twelve  persons:  which  twelve 
persons  so  elected  shall  together  with  the  trustees  form  a  Committee  of  Management  for  the 
current  year  vni^x  llir  powers  hereinafter  defined  and  regulated. 

Third,  On  the  first  Wednesday  or  so  thereafter  as  may  be  in  each  and  evcrj'  year  the  said  trustees 
or  the  trustees  for  the  time  being  shall  draw  up  and  affix  to  the  door  of  the  chapel  or  build- 
ing therein  use  as  a  place  of  worship  upon  the  sedd  estate  "  Klip  Fontein  "  or  "  Klein 
Fontein,**  hereby  conveyed,  a  notice  in  the  English  language  legibly  written,  calling  a 
meeting  of  the  usufructuaries  for  the  purpose  of  electing  twelve  persons,  who 
together  with  the  trustees  for  the  time  being  uiall  form  a  Committee  of  Management  for 
such  year  with  the  powers  hereinafter  defined  and  regulated,  such  Committee  of  Manage- 
ment to  hold  and  exercise  such  powers  imtil  the  appointment  of  a  new  Committee  of 
Management. 

J^ourth,  Each  usufructuary  will  be  entitled  in  proportion  to  the  nmnbcr  of  shares  held  by  him  to 
the  use  of  certain  quantity  of  ground  for  building  purposes,  a  certain  quantity  of  arable  land 
and  a  proportion  of  commonage  for  grazing  purposes,  the  respective  quantities  and  the  sites 
of  each  person's  allotments  for  such  several  purposes  shall  be  fixed  and  determined  by  the 
Committee  of  Management  for  the  time  being,  whose  decision  shall  be  final. 

fifth.  In  the  event  of  the  death,  resignation,  or  incapacity  of  any  of  the  trustee,  the  surviving 
trustee  or  trustees  shall  within  uiree  months  thereafter  summon  a  meeting  of  the  usufructu- 
aries to  be  held  at  a  date  not  less  than  ouo  calendar  month  from  the  date  of  notice 
summoning  the  same  at  some  place  upon  said  farm  **  Ellip  Fontein  "  or  '*  Klein  Fontein," 
for  the  purpose  of  electing  a  trustee  in  the  place  of  each  trustee  so  dead,  resigned,  or 
incax>acitatea,  such  notice  to  be  published  in  the  same  manner  as  is  herein  before  provided 
with  regard  to  summoning  annual  meetings  for  other  purposes. 

Sixth.  Every  appointment  of  any  new  trustee  or  trustees  shidl  be  registered  in  the  Registrar  of 
Deeds  Office  and  immediately  upon  such  registration  the  premises  hereby  transferred  shall 
vest  in  such  new  trustees  jointly  with  the  remaining  trustees  in  the  same  manner  as  if  they 
had  been  appointed  by  and  nominated  in  these  presents. 

SevetUh.  In  tiie  event  of  the  death,  resignation,  or  incapacity  of  any  of  the  Committee  of  Manage- 
ment (other  than  any  of  the  trustees)  the  remaining  members  of  the  committee  shall  elect 
from  among  tibie  usufructuaries  a  new  member  in  pL^^ce  of  each  member  of  said  committee  so 
dead,  resigned,  or  incapacitated. 

Eighth.  That  the  life  interest  or  share  or  shares  or  any  portion  thereof,  of  any  member  of  the 
community  may  upon  his  decease  or  upon  the  sale  of  the  same  by  him,  be  renewed  and 
revised  as  hereinafter  provided  for  to  and  in  favor  of  any  person  or  persons  of  whom  ^e 
Committee  of  Management  may  approve  and  upoit  any  such  renewal  or  renewal  of  any 

K  2 


76 

• 

interest  or  sh&re  liereunder,  tliM  incoming  iwufiiiotmiry  (/.r.,  the  perwin  in  whose  name  the 
same  shall  be  transferrod  or  renewed)  shall  thoreupon  become  invested  with  a  life  interest  in 
the  same  manner  as  the  previous  owner  of  such  interest  or  share,  and  nliall  thereupon  become 
a  life  usufructuary  for  all  the  purposes  and  intents  of  the  deed ;  and  upon  the  death  of  such 
iucoiuing  usufructuary  or  upon  a  sale  by  him,  his  life  interest  in  the  premises  may  be  in  like 
manner  agaiji  revived  and  renewed  and  transfened  in  favom*  of  a  thinl  person  who  may  be 
su(^cocdi'<l  a^ain  in  like  mainu>r  and  so  on  for  peiix^tuity. 

Ninth.  Timt  upon  the  death  of  any  usufructuary,  his  shiir;j  or  shares  shall  for  the  time  Ixjing,  and 
mitil  transferred  to  some  othei  person  or  perKons,  vest  in' the  committee. 

Tenth.  Tiuit  in  case  any  usufructuary  hereunder  shall  take  to  himself ,  and  have  more  than  one 
wife  at  any  time,  the  committee  heremider  shall  have  the  power,  and  are  hereby  required  to 
expel  any  such  usufructuary  from  the  community,  and  all  lights,  claims,  and  privileges  of  any 
usufructuaiy  so  expi»lled  in  and  to  the  premises  shall  lx»  forfeit<»d  and  determine :  provided 
however  that  any  such  usufructuary  slinll  be  entitled  to  claim,  iuid  the  committee  as  soon  as 
may  b:*  then  "after  -sluiU  be  bound  to  paj'  to  him  without  interest,  all  sums  of  money  paid  in 
or  ci>atjibut('d  by  such  usufructuary  towards  this   trust   at  or  before  the  execution  of  these 

*        '    presmt;^. 

Eleventh,  That  upon  the  death  of  any  usufi-uctuary  the  eldest  son  of  such  usufructuary ,  shall,  subject  to 
th«?  approval  of  the  committc*e,  be  entitled  to  hav(»  and  to  take  the  share  or  shares  and  come 
into  the  place  of  such  doeoased.  But  in  the  event  of  the  comnutt(H>  not  approving  of  such 
eld('st  son,  tninsfer  to  him  of  the  share  or  shares  of  his  deceased  parent  shall  be  stayed  and 
held  in  abeyance ;  ami  the  committet^  are  hereby  empowered  and  directed  to  place  in 
occupation,  and  control  of  the  share  or  shares  of  such  deceaseil,  some  otlier  son  of  such 
deceased  or  some  other  i)er8on  or  persons  to  hold  the  said  share  or  shares,  and  enjoy  the  use 
and  occupation  thereof  for  his  or  thiir  own  benefit,  or  if  any,  for  the  benefit  of  the  rest  of 
the  deceased :  subject  at  all  times  to  the  sanction  of  the  committ<je :  and  upon  the  death  as 
aforesaid  of  a  usufructuary  or  at  any  time  thereafter  when  the  committee  shall  approve  of 
the  eldest  son,  should  they  ever  do  so,  traiujfer  of  any  share  or  shares  of  his  deceased  parent 
shall  be  mad(»  to  him  at  his  expense,  and  in  ease  the  committee  never  do  give  their  approTal 
to  such  eldest  son,  his  children  and  their  representatives  shall  not  be  in  any  way  prejudiced 
th(aeby  but  shall  be  treated  in  «*very  respect  as  if  approval  had  been  given  to  their  father 
and  ti-ansfer  made  to  him  :  That  upon  the  death  of  a  usufructuary'  leaving  no  son,  him  or 
her  sur\'^iving  but  only  a  daughter  or  daughters,  the  comnuttee  shall,  if  they  approve  of  the 
heir  of  such  deceased  under  native  law,  make  transfer  to  him  of  the  deceased's  snare  or  shares 
hereunder,  but  in  case  they  do  not  ai)prove  of  such  heir,  the  committee  shall  cause  one  half 
of  such  shares  if  more  than  one  to  be  sold  to  the  greatest  advantage,  and  the  proceeds  thereof 
to  be  i)aid  after  deduction  of  all  proper  expenses  and  of  any  sums  due  to  tne  committee  in 
respect  thei*eof ,  to  such  heii-,  and  the  remaining  half  shall  be  held  by  the  committee  in  trust 
for  the  daughter  or  daughters  of  such  deceased  until  she  or  they  shall  all  be  manied,  when 
th(!  same  shall  be  realized  and  divided  among  them,  or  if  only  one  daughter,  shall  with  the 
approval  of  the  committee,  l)e  ti-ansfeired  to  her,  in  case  any  such  deceased  shall  leave  an 
uneven  number  of  shares  ;  as  no  share  can  be  divided,  the  odd  aliaie  shall  always  fall  to  the 
child  or  children  half  in  any  division  between  the  heir  as  aforesaid  and  the  said  child  or 
children.  That  in  case  of  the  death  of  any  usufructuary  without  leaving  children  or  their 
representatives,  his  share  or  shares  hereimder  shall  be  sold  by  the  committee  to  the  greatest 
possible  advantage  to  some  proper  i>erson  or  persons  and  after  deduction  of  all  proper 
expenses  and  any  sums  due  to  said  committee  the  proceeds  shall  be  paid  over  to  the  repre- 
sentatives of  said  deceased,  but  in  case  the  committee  approve  of  the  heir  to  such  deceased's 
sharti  or  shares  transfer  may  be  made  to  him  without  any  such  sale. 

Twelfth.  That  a  child  or  children  of  any  usufructuary  dying  before  such  usufructuary  shall  for 
all  the  pui-poses  of  this  trust  be  represented  by  his  or  their  children  if  any  according  to  the 
law  of  succession. 

Thirteenth.  That  all  the  provisions  herein  contained  shall  be  applicable  to  any  usufructuary  who 
may  be  now  deceased  and  to  any  who  may  be  deceased  before  the  execution  of  these 
presents. 

Fourteenth.  That  in  case  of  the  death  of  a  usufructuary  leaving  a  wife  and  child  or  children  or  a 
wife  only,  or  a  child  or  children  only  requiring  a  guardian  under  native  law,  or  who  under 
native  law  would  come  under  the  guardianship  of  some  relative  of  the  deceased  or  of  some 
other  person  not  being  a  usufructuary  hereunder,  the  committee  are  hereby  constituted 
guardian  with  any  benefits  attached  to  the  office  in  place  of  any  such  relative  or  person 
notwithstanding  any  law  custom  or  usage  to  the  contrary,  with  power  to  appoint  and  aepute 
any  usufructuai'y  hereunder  or  more  than  one  as  sudi  guardian  or  guarditms,  and  to  remoye 
and  i*eappoint  the  same  and  to  appoint  another  or  others. 

Fifteenth.  That  any  usufructuary  may  dispose  of  his  interest  in  any  share  or  shares  hereunder  upon 
the  Committee  of  Manageaiont  api^rovhig  of  the  person  or  persons  to  whimi  it  is  intended  to 
sell  any  such. 

Sixteenth.  That  no  share  shall  b^?  tiansf erred  to  and  i-egisttjred  in  the  name  of  any  person,  except 
with  the  approval  of  the  Connuittee  of  Management,  the  said  committee  shall  not  approve  of 
the  transfer  to  nny  person  or  i>ersons  of  any  snare  or  shares  other  than  a  member  or  members 
of  the  native  tiibes  of  this  colony,  or  of  the  tiibes  of  the  countries  adjacent  thereto  commonly 
called  Kafirs. 

Stventtenth.  That  the  Committee  of  Management  shall  have,  (tud  are  hereby  requiied  to  exercise  the 
powers  necessary  for  the  good  management  and  ri^ht  preservation  of  the  said  farm,  and  are 
especially  required  to  pay  through  th(^  trustees  Quit  Rents  and  all  other  imposts  to  which 
such  farm  is  and  may  bo  liable  and  to  protect  the  general  interest  of  the  usufructuaries  and 
their  successors  by  appeals  to  law,  and  defences  of  suits  at  law,  if  necessary,  to  be  conducted 
in  the  names  of  the  said  trustees  or  the  trustees  for  the  time  being  and  the  proper  and  legiti- 
mate expenses  connected  therewith  and  with  the  ijreparation  of  this  Deed  and  Tnuiafer  of 
said  farm  and  all  other  expenses  inciuied  by  the  said  committee  and  trustees  as  such  shaU  be 
borne  by  the  usufructuaries  and  their  successors  in  propoition  to  the  number  of  shares  held 
by  each,  and  in  case  of  the  non-payment  by  any  such  of  any  sum  demanded  in  respect 
thereof  by  the  said  Committee  of  Management,  the  said  committee  shall  after  giving  a 
mouth's  notice  in  writing  to  any  defaulter,  have  the  power  to  sell  the  interest  hereunder,  or 
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sliAre  or  ah&res  of  any  Buoh  defaiilter,  and  any  improvement  he  may  have  made  thereon  to 
any  perwm  a|mroved  of  by  them,  and  after  deancting  from  the  purchase  money  the  amount  «o 
due  by  such  defaulter  toM  expenses  consequent  thereon » the  balance,  if  any,  shall  be  paM 
over  to  him  on  demand.  And  the  said  committee  shall  have  the  power,  and  are  hereby 
required  to  give  possession  to  any  such  purchaser,  and  if  need  be,  eject  by  lawful  means 
any  person  or  persons  in  possession  of  any  share  or  shares  so  sold  by  them. 

JSighfeenth,  That  any  sale  by  the  Committee  of  Management  of  the  interest  of  any  usufructuai'y  to 
which  they  may  have  given  their  approval  shall  bo  followed  and  completed  by  a  ti-ansfer  of 
the  same  in  the  office  of  the  Begistrar  of  Deeds,  as  hereinafter  provided.  And  the  said 
conmiittee  sliall  be  bound  to  have  any  such  transfer  so  made  u])on  payment  of  the  necessary 
expense  thereof . 

KinHetnth,  That  every  change  in  said  trustees  and  every  change  in  said  usufnictuaries  (i,e,,  transfer 
of  their  interests  in  any  share  or  shares  to  some  other  person  or  persons)  and  any  other 
changes  that  may  arise  required  by  this  Deed  to  be  registered  with  the  Begistrar  of  Deeds 
shall  be  so  registered  upon  the  declaration  stating  the  circumstances  made  and  subscribed 
as  the  agent  of  said  usufructuaries  by  any  two  of  the  ti-ustees,  or  in  case  of  their  absence 
from  the  colony  or  other  unavoidable  impediment  to  the  making  by  them  of  such  declara- 
tion, then  upon  the  declartion  of  one  trustee  and^  two  members  of  such  Committee  of 
Management  or  upon  the  declaration  of  foiu*  of  suoli  members,  and  all  such  alterations  and 
changes  shall  be  notified  by  the  Registrar  of  Deeds,  on  this  deed,  or  on  a  paper  or  parch- 
ment attached  thereto. 

Twentieth.  That  no  share  shall  be  divided  and  no  share  shall  be  registered  in  the  name  of  more  than 
one  person  at  a  time. 

Twenty-first,  That  all  matters  coming  before  the  said  Committee  of  Managoment  shall  be  decided 
by  a  majority  of  votes,  the  cliainuan  having  a  casting  as  well  as  a  deliberate  vote.  That 
eight  of  such  members  shall  be  a  quortmi  that  the  proceedings  of  said  committee  shall  be 
conducted  at  some  place  on  said  land  to  which  any  of  the  usufructuaries  shall  so  long  as  he 
conducts  himself  properly  thereat  have  free  access  at  all  proper  hom's  and  especially  at  all 
meetings.  That  in  case  at  any  tWo  consecutive  meetings  of  said  committee  (having  been 
duly  convened  as  may  be  decided  upon)  there  shall  not  be  present  a  quorum  of  such  com- 
nitfcee  it  shall  and  may  be  competent  to  said  trustees  to  issue  a  notice  dedaiing  said 
oommittee  dissolved  by  reaaon  of  such  non-attendance  of  a  quorum  at  such  two  meetings, 
and.  thereupon  the  said  trustees  shall  in  terms  of  Section  I.  proceed  to  the  election  of  a  new 
committee  of  management  for  the  remainder  of  the  current  year. 

jTipeiUy^teecnd,  That  there  shall  be  set  apart  by  the  Committee  of  Management  certain  poi*tions  of 
the  land  hereunder  for  the  following  piurposes,  subject  to  regulations  in  respect  thereof  to  be 
made  from  time  to  time  by  said  committee,  viz : — 

Market 

Buiial  of  the  Dead     ' 

D)an]ela,  or  Native  Court 

and  for  any  other  pm*poses  for  which  it  may  bo  found  necessary  to  set  apart  land  for  the 
common  interest  and  benefit  of  the  usufructuanes. 
Tvutniy^third,  That  a  certain  portion  or  portions  of  the  land  hereunder  in  the  whole  not  exceeding 
fifteen  acres  shall  be  set  apart  by  said  Committee  of  Management  and  held  for  religious  and 
mission  purposes,  and  for  the  use  and  occupation  of  the  minister  or  ministers  for  the  time 
being  officiating  there  Mdth  the  consent  and  approbation  of  the  eoiuniitt(»e. 

Twenty-fovrth,  That  all  disputes  arising  between  the  usufructuaries  in  reference  to  their  rights  here- 
imdar  shall  be  settled  by  the  Committee  of  Management  and  all  qiu;stions  arising  in  reference 
to  the  commimity  hereunder  may  be  decided  by  tne  committee  whose  decision  shall  be  final 
and  binding  unless  set  aside  by  a  majority  of  votes  at  a  ^eneml  meeting  of  usufructuaries  : 
provided  always  that  no  usufructuary  or  no  party  or  parties  hereimder  shall  be  entitled  to 
w^Wif^n  any  action  in  any  court  in  this  colony  or  any  coui-t  or  tribunal  held  under  native 
law  on  his  nghis  hereunder  until  the  disputes  or  questions  arising  as  aforesaid  shall  have 
been  settled  or  decided  in  manner  hereinbefore  set  forth,  and  then  only  for  the  binding  or 
award  of  the  committee  or  general  meeting  as  the  ease  my  Ix*  (m  the  disputes  or  questions 
arising  as  aforesaid,  is  hereby  declared  to  be  a  conlition  ])voood<'nt  to  the  right  of  any 
usufructuary  or  party  or  parties  hereunder  to  maintain  any  action  or  suit. 

Tiventy-fifth.  Each  life  usufructuary  shall  for  every  share  that  he  may  hold  have  one  vote  by 
MUot  in  all  matters  connected  with  the  carrying  out  or  the  management  of  this  trust  and  all 
matters  connected  with  or  arising  out  of  this  trust  and  not  si^ocially  pro\'ided  for  herein  may 
be  an-anged  and  regulated  in  accordance  with  the  decision  of  the  members  or  life  usufructu- 
aries for  the  time  being  at  any  meeting  held  ])y  tlioin  for  that  purpos*» ;  a  majority  of  votes 
to  carry  any  such  decision. 

Ttventy-aij'th,  Tliat  upon  receipt  of  a  reqiusition  from  not  less  that  ten  usul'i'uetuai-ifs  the  Committee 
of  Management  or  tnistees,  as  the  case  may  Ik*,  shall  be  bouiul  to  call  a  general  meeting  of 
usufructuaries  to  consider  and  decide  upon  any  question  mentioned  in  such  requisition : 
and  such  meeting  shall  be  heldnot  later  than  three  months  from  the  receipt  of  such  requisition. 

Ticenfy 'Seventh,  That  in  case  any  en'or  or  eiTors  shall  be  found  in  the  first  clause  hereimder  in  the 
name  or  names  of  any  person  or  ix'rsons  or  in  the  number  of  shares  apportioned  to  each,  or 
in  case  it  should  be  foimd  that  the  name  or  number  of  shares  of  any  jjerson  or  persons  that 
ought  to  have  been  inserted  therein  has  not  l)een  so  inserted,  8U(;h  error  or  errors  shall  be 
rectified  or  any  insertion  in  respect  thereof  shall  be  made  u])on  a  declaration  stating  the 
circumstance  in  accordance  with  clause  19,  and  any  such  rectification  or  insertion  nhaW  be 
notified  on  this  Deed  or  otherwise  as  in  clause  19  provided. 

!ru?«w^i^-fi*</^»</(i.  That  should  it  be  found  advisable  at  anytime  luToafter  to  do  so,  the  Committee 
of  Management  may  in  the  manner  hereinbefore  provided  cause  to  be  filed  and  registered 
with  this  deed  in  the  office  of  the  Begistrar  of  Deeds  any  plan  or  plans  or  writings  or 
documents  showing  the  portions  into  which  the  land  hereunder  has  lieen  di\nded  oi*  tending 
to  explain  more  fufiy  matters  arising  hereunder. 
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WHEBEFOBE  the  said  Kenneth  Howard  Hathom  renouncing  all  the  rieht  and  title  his 
TOinoipal  heretofore  had  to  the  premises,  did  in  consequenoe  also  acknowledge  the  said  Joseph  de 
fcook  to  be  entirely  dispossessed  of  and  disentitled  to  the  same,  and  that  by  virtue  of  these  presents 
the  said  Johannes  Kumalo,  Daniel  Msimany,  Btephanus  Mini,  and  Timothy  Chile  in  their  said 
capacity  as  trustees,  or  the  trustees  for  the  time  being  now  are  and  henceforth  shall  be  entitled 
thereto  conformably  to  local  custom ;  moreover  promising  to  free  and  warrant  the  proj^erty  thus 
sold  and  transferred  as  also  to  dear  it  from  all  encumbrances  and  hypothecations  according  to  the 
laws  respecting  the  purchase  and  sale  of  landed  property,  Gbvemment  however  reserving  its  rig^t, 
and  finally  acknowledging  his  principal  to  be  satisfactorily  paid  the  whole  of  the  purchase  money, 
amounting  to  a  sum  of  nine  hundred  (£900)  pounds  sterling. 

AND  the  said  appearer,  the  said  Kenneth  Howard  Hathom  being  duly  authorized  thereto 
by  powers  of  attorney  granted  to  him  by  the  said  Johannes  Kumalo,  Daniel  Msimang,  Stephanns 
Mini  and  Timothy  Chile ;  which  powers  of  attorney  were  exhibited  to  me,  Begistrar  of  Deeos,  and 
are  annexed  to  and  filed  with  this  Deed,  declared  to  accept  for  them,  the  said  Johannes  Kumalo, 
Daniel  Msimang,  Stephanus  Mini,  and  Timothy  Chile  the  property  ceded  and  transferred  by  these 
presents,  upon  the  trusts,  uses,  intents  and  purposes  aforesaid. 

In  witness  whereof,  I  the  said  Begistrar  together  with  the  appeai*er,  7.7.,  as  aforesaid  have 
subscribed  to  these  presents  and  have  caused  the  seal  of  office  to  bo  affixed  thereto. 

This  done  and  executed  at  the  office  of  the  Begistrar  of  Deeds  at  Pietermaritzburg  in  the 
Colony  of  Natal,  in  the  seventh  day  of  the  month  of  December,  in  the  year  of  our  Lord,  one 
thousand,  eight  hundred  and  seventy-five. 

(Signed)  KENNETH  H.  HATHOBN, 

In  my  presence, 
(Signed)  F.   S.   BEBNING, 

Begistrai'  of  Deeds. 
Beg.  Ti-fr.  Begr. 

This  is  to  certify  unto  all  whom  it  may  concern,  that  I,  Theophilus  Shepstone,  in  my  capacity 
as  Secretary  for  Native  Affeurs,  of  the  Colony  of  Natal,  and  being  directed  and  authorised  thereto 
by  His  Excellency  the  lieutenant  Governor,  as  Supreme  Chief  over  the  Native  population,  do 
hereby  assent  to  and  authorize  any,  all,  and  every  of  the  provisions  contained  in  the  foregoing 
Deed  and  the  trusts  thereunder  in  any  way  opposed  to  or  in  conflict  with  Native  Law ;  and  do 
hereby  declare  the  same  to  be  binding  and  effectiial. 

Given  under  my  hand  at  the  Secretary  of  Native  Affairs's  Office  in  Pietermaritzburg,  Colony 
of  Natal,  this  seventh  day  of  December,  one  thousand  eight  hundred  and  seventy-five. 

(Signed)  T.  SHEPSTONE, 

Seci-etary  for  Native  Afiiairs. 


MEMORANDUM. 

Although  I  cannot  help  thinking  that  the  conditions  of  this  Trust  Deed  are  too  artificial  and 
complicated  to  stand  the  strain  of   any  lengthened  practical  application,  I  look  upon  them  as  a 
remarkable  outcome  of  the  experiences  of  the  men  concerned.     The  arrangement  as  well  as  the 
conditions  originated  altogether  with  themselves ;  they  had  felt  their  personal  weakness  on  certain 
points  discernible  in  the  document,  and  they  endeavoured  to  fortify  themselves  by  the  provisions 
whidi  tiiev  caused  to  be  inserted  therein  ;  one  of  these,  it  will  be  observed,  expels  any  shareholdet 
who  may  become  a  polygamist,  reserving  to  him  only  the  repayment,  without  intereat,  of  any  money 
he  may  have  orginally  paid  into  the  co-partnership.     It  is,  I  think,  the  most  distinct  evidenoe  cvt 
healthy  progress  whidi  I  have  seen  among  the  natives  in  Natal,  the  developement  of  which  it  willk^« 
most  interesting  to  watch. 

T.  SHEPSTONE. 
Pietermaritzburg,  Nov.  2'kth,  1881. 


MINUTES  OF   BVIDENCBi 
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Graham's  Towriy  Tuesday,  IZth  September^  1881. 

PRESENT  : 

Sir  J.  D.  Barry. 

J.  Ayi-iff,  Esq.,  M.L.A.  I  W.  E.  Stanford,  Esq. 

Hon.  T.  Upinoton,  M.L.A. 

Dmhe^  a  Gaika,  of  Maqomo's  tribe,  residing  at  Wardens,  near  Fort  Beaufort,  called  in 

and  examined;  Mr.  Stanford  interpreting. 

1130.  Sir  J,  D.  Bat^J]  What  is  your  nameP — Dashe.     I  am  a  Qaika;  I  was  ikt$he. 

circiunoised  about  56  years  ago  at  the  x  ellowwood,  Chumie,  and  was  about  20  years  

old  at  the  time.     I  was  bom  at  the  Oliphant's  Hoek.  ^P*-  ^3, 1881. 

1131.  Are  you  a  son  of  a  ooimcillor? — ^No ;  my  father  was  a  common  man. 

1132.  Had  he  many  wives  according  to  your  customs  P — He  had  three  wives,  and 
the  third  became  the  great  wife.    They  were  all  Eno's  people. 

1133.  Were  you  the  son  of  the  third  wife  P — No ;  I  was  the  son  of  the  first  wife ; 
my  father  drove  her  away. 

1134.  Did  she  take  you  with  her  P — ^My  mother  was  sent  away  before  I  was  borui 
and  my  grandmother  brought  me  up. 

1135.  Where  did  your  mother  live  P — ^At  her  brother's  place, 

1136.  How  many  cattle  did  your  father  give  as  dowry  when  he  married  your 
mother  P — ^When  my  father  was  keeping  company  with  my  mother  before  marriage  he 
gave  five  head  of  cattle  to  her  family. 

1137.  Did  he  give  more  afterwards  P — ^Well,  she  was  not  a  married  ^ife. 

1138.  Did  your  mother  have  any  more  children  when  she  was  driven  away  P — ^No ; 
I  was  the  only  one. 

1139.  Why  did  your  mother  leave  P — ^Because  her  friends  wanted  more  cattle,  and 
my  father  would  not  give  them. 

1140.  Did  your  father  get  back  his  cattle  P — No ;  they  were  not  asked  for,  because 
1  came  back  in  place  of  them. 

1141.  Then  you  did  not  stay  with  your  mother  ? — No;  my  great  imcle  came  and 
fools  me  back  to  my  father's  place. 

1142.  Did  you  remain  with  your  father? — Yes;  instead  of  the  cattle  being 
brotaght  back  I  remained  there  as  a  substitute  for  them,  and  I  never  went  back  to  my 
mother's  friends. 

1143.  If  you  had  never  been  brought  back  would  your  father  have  taken  the 
catrtle? — The  cattle  would  have  been  given  up. 

1144.  Hon.Mr.  UpingtonJ]  Supposingadisputeaboutthecattle  arose  who  wouldhave 
Bett:led  it. — There  are  many  instances  where  disputes  have  arisen,  when  a  man  has  died 
m'bYiout  issue,  and  the  chief  settles  it. 

1145.  Suppose  your  mother  had  not  been  driven  away,  but  had  nm  away  of  her 

oVTTx  accord,  would  your  father,  according  to  Kafir  law,  have  had  the  right  to  take  the 

cattle  back  P — If  the  wife  goes  off,  and  is  not  driven  away  the  cattle  would  be  de- 

txxanded.     If  my  mother  had  gone  and  I  had  not  been  bom  the  cattle  would  have  been 

Aeitianded. 

1146.  Sir  J,  D,  Barry.']  If  your  mother  had  left  of  her  own  fi-ee  will  and  you  had 
Jjeen  bom,  could  not  your  father  then  have  demanded  the  cattle  P — ^A  portion  of  the 
(jftttle  would  have  been  given  up  ;  the  rest  would  have  been  left  for  my  benefit. 

1147.  Did  you  live  with  your  father's  family  until  you  became  an  abakweta  by 
undergoing  the  rite  of  circumcision  ? — ^After  I  had  been  brought  back  I  never  parted 
from  my  home. 

1148.  In  whose  hut  did  you  live  P — VLy  grandmother's. 

1149.  When  you  came  back  to  your  father's  kraal,  had  he  any  wives  P — He  mar- 
ried the  other  two  women  after  my  mother  left  him. 
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I>Mhe  1150.  Did  you  never  live  in  their  huts  ? — No  ;  I  did  not  live  with  them ;  my 

SeDt"l7"l88l      Rrandmother  lived  at  Alice,  and  my  father  lived  at  Blake  way's  place,  near  Fort  Beau- 

1151.  What  did  they  do  at  your  circumcision  ? — I  was  oirciuncised  at  Alice  by  my 
imcle. 

1152.  Why  do  natives  circumcise  ? — Wo  must  go  back  to  the  source  of  the  people 
if  we  want  to  get  at  that. 

1153.  Can  you  go  back? — I  know  how  far  back  I  could  go  with  the  genealogies 
of  the  Kafirs.  Whenever  a  chief  is  circiuiicised  some  wealthy  man  is  eaten  up,  so  that 
they  may  get  possession  of  his  cattle. 

1154.  Is  that  a  reason  for  circumcison  ? — I  can't  tell  you  the  object  of  circumcision, 
nor  the  origin  of  it. 

1155.  Hon. Mr.  Upington.']  At  the  time  of  this  rite  of  cireimicision  are  any  presents 
given  to  the  chief  by  the  fathers  of  the  young  men  ? — When  a  son  of  a  chief  is  circum- 
cised, and  when  the  boys  who  were  circumcised  with  liim,  are  well,  the  chief  makes 
large  presents  to  them  and  to  the  men  who  circumcised  them. 

115G.  What  is  the  effect  of  circumoiBion  on  the  boys;  do  they  become  warriors, 
and  are  martial  weapons  given  them  P — No  ;  but  clothing  is  prepared  for  them  when 
they  come  out. 

1157.  Was  there  a  young  chief  circumcised  with  you  ? — There  was  a  minor  Tembu 
chief  circumcised  al  that  ttine. 

1158.  Was  the  blood  of  another  circumcised  boy  wij^^ed  on  you,  and  what  is  the 
meaning  of  that  '*  wiping  of  the  blood"  ? — ^A  conmion  lad  is  circumcised  fii'st,  then  the 
chief,  then  another  common  lad,  who  is  said  to  have  had  the  blood  of  the  ohiof  wiped 
upon  him. 

1159.  What  is  meant  in  your  custom  when  the  chief's  blood  is  wiped  upon  an- 
other ? — It  is  an  arrangement  before  the  practice  that  one  boy  should  be  eircumoif»4 
before  the  chief,  and  he  is  called  the  supperter  of  the  chief,  and  the  one  who  comes 
after  the  chief  is  called  the  wiper  of  the  chief's  blood. 

1160.  Does  this  wiping  of  the  chief's  blood  si^ify  anj'^thing  P — ^It  is  Bimi>ly  thfc: 
the  chief  having  been  circumcised,  and  his  blood,  still  ui)on  the  assegai,  is  wiped  upon 
the  next  boy. 

1161.  Do  they  circumcise  with  a  small  assegai  ? — Tes,  called  Incana^  The  man 
who  circiuneises  receives  a  number  of  cattle,  which  are  paid  by  the  fathers  of  the  bojs. 

1162.  Do  3''0u  call  the  person  who  performs  the  rite  Ikankata  ^ — Yes. 

1163.  After  the  boys  are  circumcised,  is  not  some  one  told  off  to  take  care  of  fliemP 
— At  the  time  Maqomo  was  circumcised  a  great  man  was  elected  to  look  after  him. 

1164.  Duiing  the  rito  are  the  boys  all  the  time  covered  with  white  clay  ? — The 
boys  arc  alwa>'s  whitened. 

1165.  Why  do  they  whiten  theniselvfs  P — It  is  a  custom. 

1166.  Do  you  know  the  origin  of  it? — ^It  creates  an  illusion  ;  it  induces  you  to 
believe  that  a  very  ugly  fellow  is  really  a  handsome  lad.     At  one  time  uo  ciroumpaed. 
lad  could  go  near  home,  but  the  whites  with  theii*  new  laws  have  turned  that  all  upflide 
tiown,  and  now  they  come  about  the  kraal  like  wolves. 

1167.  Don't  they  remain  out  for  two  months  sometimes  ? — Generally  they  go  oixt 
in  the  spring  of  the  year. 

1168.  Do  they  dance  P — Yes ;  they  are  always  daneuig. 

llGi).  At  the  end  of  the  time  of  probation  what  docs  the  Ihonhain  do  with  flx^ 
nbfiktcda  P — lie  remains  \A\\\  tlieui  until  they  arc  well ;  then  they  ai'e  dressed  aiL«  ^ 
cleansed,  and  ho  goes  with  them,  also  (leimsod  and  dressed  anew,  to  the  '^gi^eat  place.  ^ 
Hei-o  some  of  the  boys  remain  a  day  or  two  while  others  continue  in  service. 

1170.  Does  the  cliief  say  anyihing  to  them  wlion  they  are  brouglit  to  him? — ^Th^^ 
chief  advises  tlieni. 

1171.  What  boi-t  of  counsel  is  given  to  the  boys  P — My  father  said  I  was  not  td^ 
touch  another  man's  Avife  nor  to  injm'c  another  man  s  child,  especially  a  girl ;  if  it  ware 
a  woman  who  had  no  husband  I  might  have  inten^oiu'se  with  her ;  I  was  to  fear  old 
persons,  and  not  to  rej)ly  disr<?spect fully  to  them. 

1172.  Were  you  present  when  Saiidili  came  out  of  the  white  clay  and  was  ad- 
vised P — I  was  not  present  when  Sandili  was  advised. 

117'*).  Who  advises  the  boys  on  these  occasions  P — The  coimcilloi-s  first  begin  to 
advise  the  boys.  There  is  generally  a  liu'ge  assemblage  of  people,  and  the  boys  are 
placed  on  the  right  hand.  When  Sandili  was  cii'cumcised,  Tyala  was  placed  in  chaige» 
and  Maqomo  objected  to  Tyala  being  placed  in  charge  of  Sandili. 

1174.  I  want  to  know  what  advice   is  given  by  the  chief  P — AVhen  a  chief *b  son 
conies  out  of  the  clay  he  goes  with  all  the  boys  who  were  ou*ciimcised  vfiih  him  to  the 
great  place  (Kwwnkvht),  when  advice  is  first  given  by  the  councillors,  and  then  by  the. 
chief.     When  boj'-s  like  myself  are  circmncised  'vsdthout  a  chief,  they  receive  ad^dcc  from 
their  own  parents. 
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1176.  Did  they  ^ve  any  advice  against  stealing? — We  did  not  require  any  advice  i>mK$. 

about  stealing,  for  Gtuka  was  dead  against  stealing.  Sept.  13,  I88i. 

1176.  After  this  advice  you  became  a  man  P-^^ After  I  was  circumcised  I  went  to 
my  father's  house  and  there  remained. 

1177.  When  you  were  an  ahakwvfa  were  you  allowed  any  liberty ;  could  you  take 
anything  you  found  ? — Xo  ;  ahakwcitus  found  stealing  were  punished. 

1178.  Were  you  allowed  to  have  intercourse  with  a  woman  while  you  were  an 
abaktceta^  if  you  could  ? — In  former  days  the  practice  was  a  harmless  thing,  and  it  is 
only  since  your  laws  have  come  into  operation  that  it  has  become  what  it  has. 

1179.  After  you  became  a  man  you  were  allowed  to  look  after  a  wife  for  yourself  ? 
— I  chose  a  wife  and  my  father  got  her  for  me. 

1180.  How  did  you  choose  your  wife  ? — I  made  her  acquaintance,  laughed  and 
ohaffed  with  her,  and  she  got  fond  of  me. 

1181.  Did  you  then  see  her  father  ? — Why  should  I  go  to  her  father. 

1182.  What  did  you  do  next,  then? — ^My  great  uncle  said  to  me,  "  What  do  you 
think  about  this  girl;"  I  said,  "  I  like  her;'*  lie  then  sent  a  messenger  to  ask  for  the 
girl  for  me.  The  father  of  the  girl  said  "  I  don't  know  what  you  are  talking  about ; " 
my  father  said,  "  I  will  tell  you  what  I  am  saying,  I  say  seven,"  and  eight  was  given. 
In  those  days  a  young  man  was  a  child ;  if  he  had  any  cattle  he  did  not  call  them  his, 
1)eoause  he  wished  to  respect  his  people,  and  if  the  chief  gave  him  a  cow  tlie  head  of  the 
kraal  would  take  it  and  ne  would  say  nothing.  Those  eight  head  of  cattle  went  to  the 
girl's  kraal,  and  the  marriage  party  came  from  the  girl's  people  to  my  father's  kraal, 
pfext  morning  the  people  gathered  together  to  sea  the  girl.  Then  they  killed  the  big 
Ted  and  white  cow  with  big  horns ;  they  wanted  to  kill  three,  but  I  said  no  ;  kill  one, 
because  they  won't  let  us  dance  here,  this  is  Fort  Beaufort,  and  it  is  not  the  occasion  of 
the  marriage.  Then  the  girl  was  brought  out  of  the  hut  and  made  to  show  lior  form, 
and  next  she  was  taken  into  the  hut  to  be  inspected,  and  they  looked  at  her  legs.  My 
first  wife  was  not  very  pretty,  and  people  who  looked  at  us  when  we  were  both  together 
sidd  that  she  was  not  suited  to  me. 

1183.  Did  you  have  more  than  one  wife? — Yes;  I  married  another  little  \vife 
afterwards.  It  is  not  so  very  long  since  I  married  her.  I  gave  four  head  of  cattle  for 
her,  and  may  have  to  give  more.  I  have  only  married  two  wives,  and  the  firat  one  was 
dead  when  I  married  the  second. 

1184.  Why  did  you  give  cattle  for  your  wives  ? — The  father  of  the  girl  must  "  eat 
the  blood  "  of  his  daughter ;    he  brought  her  up  and  I  took  her  away. 

1 185.  What  did  the  father  do  with  the  cattle  ? — He  could  do  what  he  liked  with 
them. 

1186.  Suppose  his  daughter  left  her  husband,  what  would  then  become  of  the 
cattle  ? — ^The  cattle  would  go  back  to  the  husband's  family,  and  supposing  the  daughter 
iad  four  children,  and  left  her  husband  with  them,  some  of  the  cattle  woiud  be  returned 
by  Iier  father,  while  the  rest  would  be  kept  for  the  children. 

1 187.  Suppose  she  had  no  chililren  and  left  her  husbancl  ? — Then  the  cattle  would 
go  back  to  her  husband's  kraal,  even  with  the  calves.  If  the  husband  dies  and  the 
woman  returns  to  her  father's  kraal,  the  cattle  are  brought  back  to  the  husband's 
family. 

1188.  If  the  husband  dies  and  the  wife  has  children,  what  then  ? — Supposing  the 
maxfc  died  and  the  woman  had  three  children,  then  some  people  would  leave  all  the 
cattle  with  the  woman's  family,  while  others  would  fetch  some  of  the  cattle  back. 

1189.  Suppose  the  husband  dies  and  leaves  his  wife  in  poverty,  can  she  have  a 
ckim  for  maintenance  on  her  father's  family  ? — Any  peraon  retimiing  in  tliat  way  is 
received  with  the  greatest  kindness  by  her  people. 

1190.  When  she  went  back  would  she  have  a  right  to  the  milk  of  the  cattle  paid 
ior  her  as  lobola  P — She  would  not  necessarily  have  a  right  to  those  particular  cattle, 
tiiough  one  of  them  might  be  given  her.     These  are  old  customs  and  have  been  handed 
dovm  from  one  generation  to  another. 

1191.  You  say  your  father  assisted  you  to  get  a  wife,  but  if  you  had  a  sister  he 
would  have  expected  to  receive  something  for  her  ? — That  is  the  custom.  They  help 
ibQ  son  to  get  married  and  expect  to  get  cattle  for  the  girl. 

1192.  Does  not  that  custom  treat  a  woman  as  if  she  were  a  cow,  by  demanding 
something  in  exchange  for  her  ? — ^A  father  expects  to  get  something  for  his  daughter, 
b8  she  has  to  perform  the  duties  of  a  wife  and  give  birth  to  children.  As  these  tilings 
are  inflietions  on  the  eirl  the  father  must  get  something  in  compensation. 

1193.  Why  ahomd  the  father  get  compensation  for  inflictions  on  his  daughter ; 
ought  not  he  rather  to  give  her  something  P — If  you  talk  like  that  let  us  talk  about  your 
cugtoms. 

1194  It  is  our  custom  for  the  father  to  give  presents  both  to  the  daughter  and  the 
0on  at  the  time  of  their  marriage  P — ^You  are  mistaken  when  you  suppose  that  we 
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Bathe, 
Sept.  13,^1681. 


don't  treat  our  daughters  well  when  they  are  married.  My  first  wife  brought  a 
red  cow  which  her  father  had  given  her.  We  always  pro^dde  our  girls  with  things, 
and  what  we  give  is  called  ikazi.  It  often  happens  when  a  marriage  is  divorced  that  the 
do\\Ty  cattle  are  not  sent  back  by  the  father  of  the  girl,  because  the  cattle  taken  to 
the  husband's  kraal  by  the  wife  were  equal  in  number.  One  squares  the  other,  tlie  case 
is  ended,  and  there  are  no  disputes. 

1195.  Your  custom  is  for  the  father  to  get  something  when  i\\Q  daughter  marries 
for  his  owTi  benefit,  while  our  custom  is  for  the  father  to  benefit  the  daughter  P — ^Among 
us,  when  an  alliance  is  made  between  two  rich  men,  the  cattle  pass  each  other,  and  the 
one  family  get  as  mm-h  as  the  other.  Now  let  me  ask  a  question  :  who  is  the  chief  called 
GovemuKnit,  and  who  is  the  chief  called  Xosa  ?  Let  us  mention  names  and  go  back  to 
old  times.  The  place  where  this  town  stands  was  captured  by  a  Kafir  chief  from  the 
Bushmen,  and  let  me  ask  you  if  you  know  the  cliief  of  the  Tembus,  who  gives  one 

J'udgment  one  day  and  another  judgment  another  day ;  but  it  is  all  your  fault,  and  this 
las  only  been  since  the  white  men  came  among  us.  You  must  think  over  that.  Our 
laws  were  perfect  before  your  arrival.  We  went  to  the  great  chief  when  there  was  a 
dispute,  and  the  matter  was  settled.  Now  the  judgments  go  this  way  and  that  way ; 
we  go  first  to  a  petty  chief  and  he  says  one  thing,  and  we  go  to  a  magistrate  and  he 
says  another  thing.  In  those  days,  if  there  was  a  case,  it  used  to  be  inquired  into  on 
the  spot  where  it  occurred,  and  if  it  was  a  serious  matter  it  went  up  to  the  great  place, 
where  it  was  looked  into  and  ended. 


Oraham^H  Toini,  JFvrinesd/ii/y  14//i  September y  1881. 

Sir  J.  D.  Barry. 


Hon.  T.  Upington,   M.L.A. 
AV.  E.  Stanford,   Esq. 


Rev.  Dr.  Stewart. 

J.  AvLiFF,  Esq.,  M.L.A. 


lotOf  MetUy  Ngqaha^ 
Tthuka,  and  j^ke. 

Sept.  14,  1681. 


Toto,  MetUy  Ngqaba  Tshuka,  and  Zonke,  five  members  of  the  Oaika  tribe,  resident  at 
Lovedale  and  Ely,  in  the  division  of  Victoria  East,  called  in  and  examined. 

1196.  Sir  J.  D,  Barry.']  Toto,  state  who  you  are? — I  am  a  Graika,  of  Ehio^s 
tribe,  and  was  a  coimcillor  of  Stockwe,  Eno's  son.  Eno  originally  came  from  the 
Gcaleka  tribe,  between  which  and  the  Gaika  tribe  there  is  a  connection.  Eno  was  of 
royal  descent,  though  not  in  a  direct  line. 

1197.  In  the  summary  of  Native  Laws  and  Customs,  compiled  from  Col.  Mao- 
lean's  Compendium,  it  is  said  that — "  The  government  of  the  Kafir  tribes  is  by  here- 
ditary chieitainship,  and  the  paramount  chief  is  above  all  law  in  his  own  tribe."  Is 
that  right  ? — ^No ;  before  a  chief  can  talk  a  matter  over  he  must  call  his  ooimcilloTB 
together,  and  then  that  matter  must  be  talked  by  the  coimcillors.  The  chief  will  have 
to  hear  what  the  coimcillors  say,  and  in  case  the  councillors  suggested  a  coimse  whidi 
was  not  palatable  to  the  chief,  the  chief  would  have  to  give  way  to  the  coimcillors. 

1198.  Pmther,  in  the  Compendium  it  is  said  that  the  paramount  diief  "has  the 
power  of  life  and  death,  and  is  supposed  to  do  no  wrong."  Is  that  correct  P— The  ohief 
can't  kill  anyone  whom  he  chooses ;  if  he  wishes  to  have  anyone  killed  he  must  coll  the 
councillors  together,  and  say  what  must  I  do  with  so-and-so,  who  has  been  troubling 
me  very  much.  In  that  case,  also,  tlie  chief  woxUd  be  guided  by  what  the  councillors 
said. 

1199.  Can  the  chief  do  wrong? — Yes ;  a  chief  can  do  wrong,  and  it  often  happens 
that  when  a  chief  does  ^vrong  he  would  be  interfered  with,  and  pimished,  by  having  his 
favourite  councillor  or  prime  minister  eaten  up.  The  man  who  would  be  eaten  up 
would  be  the  leading  councillor,  or  the  man  who  had  been  appointed  to  ofiice  on  the 
day  the  chief  was  eii-eumcised. 

1200.  AVhat  is  the  reason  for  pimishing  a  chief  in  that  way  P — The  prime  minister 
is  the  chief's  mouthpiece,  and  the  other  councillors  say,  as  a  reason  for  eating  him  up, 
that  it  must  have  been  by  his  adx-ice  that  the  chief  did  wrong. 

1201.  How  many  councillors  does  a  chief  have  P — ^If  he  is  a  great  chief  he  may 
perhaps  have  ten  councillors  given  him ;  perhaps  he  only  takes  five,  on  the  day  he  is 
circumcised,  and  on  that  day  the  prime  minister  is  also  appointed  and  is  selected  out  of 
the  councillors  of  the  tribe  who  are  already  headmen  of  locals ;  he  is  picked  out  for  the 
office  on  account  of  his  good  qualities. 

Tshuka  says :  After  the  young  chief  has  passed  through  the  rite  of  circumcision 
he  goes  to  his  father's  kraal  to  receive  advice.  On  that  day  there  is  a  great  assemblage 
of  all  the  councillorB  of  the  tribe,  and  they  seleet  from  among  themselves  those  men 
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^ho  are  to  take  charge  of  the  young  chief,  and  they  appoint  one  man  first  in  rank  as'.%^'Jj^^ 
<x)uncillor,  then  another  second  in  rank,  and  another  third,  and  so  on.     Then  the  young  1 

chief  is  told  that  these  are  the  men  to  whose  words  he  will  have  to  listen.  There  you  '^ept,  1 
have  a  check  upon  the  power  of  a  chief,  l)ecause  ho  can't  do  anything  without  first 
hearing  the  words  of  these  men.  If,  however,  subsequently  the  chief  should  throw 
over  these  councillors  and  take  to  younger  men,  and,  if  acting  upon  the  advice  of  these 
young  men,  he  sends  a  party  to  a  certain  kraal  in  the  tribe  to  do  some  wrong,  the 
people  of  that  kraal  are  e^  liberty  to  turn  out  with  their  assegais  and  resist  the  powers 
of  ttie  chief.  If  in  executing  this  wi-ong  the  chief  himself  goes  with  the  young  men, 
leaving  the  old  ooimcillors,  in  whose  charge  he  was  originally  placed,  the  people  would 
not  remdn  from  assegaing  the  chief  himself. 
(All  the  witnesses  say  Tshuka  is  right.) 

1202.  Supposing  the  old  councillors  go  wrong  ? — Tshuka  says  :  The  old  councillors 
axe  punished  ;  when  it  is  found  that  the  chief,  acting  sometimes  on  the  advice  of  one  of 
them,  without  the  advioe  of  the  others,  executes  some  wrong,  and  if  the  people  ascer- 
tain the  name  of  the  councillor  who  has  been  the  cause  of  the  wrong-doing,  they 
mromld  confiscate  his  property. 

1203.  Do  you  know  of  a  case  in  which  that  has  occurred  ? — Toto  says :  After  the 
cahief  Gtaika  had  come  out  of  the  rite  of  circumcision,  but  before  the  Government  had 
heen  formally  placed  in  his  hands,  Ndhlambe  being  regent,  he  got  together  a  number 
of  young  men  and  went  off  and  seized  the  cattle  belonging  to  a  man  named  Hlanqu, 
a  Uaika  of  his  own  tribe.  When  the  cattle  were  taken  away  from  him,  Hlanqu,  who 
•was  a  oouncillor  of  the  tribe,  but  not  one  of  high  rank,  went  to  Ghmya,  also  a  councillor, 
but  one  of  some  influence,  and  told  him  the  matter.  Ganya  at  once  collected  all  the 
men  in  the  neighbourhood,  and  attacked  Gaika  and  the  force  he  had  brought  with  him. 
They  fought,  and  Gaika  himself  was  wounded,  receiving  an  assegai  wound  in  the  foot. 
Elanqu's  cattle  were  recovered  and  restored  to  him. 

1204.  Do  you  know  of  any  chief  having  been  deposed  ? — If  a  chief  does  wrong, 
but  is  willing  to  learn  from  experience  to  be  wise,  it  is  passed  over  and  he  remains  a 
chief ;  but  if  he  continues  to  act  against  the  customs  and  laws,  the  remedy  of  the  people 
IB  to  leave  him  and  choose  another  chief,  going  to  a  subordinate  chief  of  the  same  tribe, 
and  strengthening  him,  the  great  chief  probably  remaining  with  only  a  small  number. 
"Whether  the  others  removed  or  not  would  depend  on  the  ciroimistances  of  the  ooimtry ; 
if  they  were  settled  too  dose  to  the  groat  chief  to  be  safe,  they  would  go  to  a  chief 
^wliose  protection  they  claimed ;  but  £f  they  were  situated  at  such  a  distance  as  to  be 
free  from  danger,  they  would  remain  at  their  kraals,  and  acknowledge  the  chief  they 
last  joined. 

1205.  Where  is  the  residence  of  the  great  coimcillor  ? — ^The  kraal  of  the  chief 
oouncillor  is  never  very  far  from  that  of  the  cnief  himself. 

1206.  Has  he  access  to  the  person  of  the  chief  at  all  times  ? — Yes ;  and  the  chief 
very  often  goes  to  the  councillor's  kraal. 

1207.  Is  the  chief  eoimcillor's  residence  a  refuge  to  anyone  escaping  punishment  P 
— ^Yes ;  if  an  offender  gets  to  a  eoimcillor's  kraal  he  would  know  he  was  safe. 

1208.  Supposing  he  committed  a  crime,  would  he  not  be  pimished  after  reaching 
the  councillor's  kraal  P — His  life  can't  be  touched  when  once  he  gets  there ;  the  matter 
'would  then  be  adjusted  by  fine. 

(AH  witnesses  agree  on  this  point.) 

1209.  Would  he  be  free  ir  he  had  committed  murder  ? — No  matter  what  the 
charge  is  against  him,  if  he  got  to  the  chief  councillor's  kraal  he  woidd  be  safe  ;  the 
chief  himself  could  not  go  and  kill  him  there.  After  thai  the  man  could  come  out  and 
go  to  the  chief's  kraal,  and  nothing  woidd  be  done  to  him.  It  is  a  limit  to  the  chief's 
power  so  that  he  should  not  be  absolute. 

Tshuka  sajrs :  It  is  to  prevent  the  chief  working  his  own  will. 

1210.  Mr.  J,  Aijliff,']  Is  it  competent  for  one  of  the  amapakaii  to  drive  away  a  man 
iwho  is  seeking  a  sanctuary  P — He  can't  drive  a  man  away. 

1211.  Do  they  feed  a  man  at  this  sanctuary  P — The  man  would  stay  there  like  any 
other  member  of  the  kraal. 

1212.  Is  the  residence  of  any  other  councillor  a  refuge  also  P — A  man  can  go  for 
refuge  to  any  of  the  kraals  belonging  to  those  men  empowered  to  take  charge  of  the 
ohiei  on  the  day  he  came  out  of  the  white  clay  (circumcision  ceremony.) 

1213.  Suppose  a  man  were  dangerous  and  had  made  himself  obnoxious  to  the 
ipehole  of  the  mbe,  how  woidd  this  law  act  in  his  case  P — That  man  would  be  killed, 
because  he  woidd  have  no  one  on  his  side,  having  lost  the  confidence  of  both  chief  and 
people. 

1214.  Would  that  be  after  a  trial  P— Yes ;  the  matter  would  be  first  *'  talked  "  bjr 
the  councillors,  and  the  chief  would  agree  the  man  had  made  them  all  tired  with  his 
doings.     If  he  then  managed  to  get  away  after  their  decision,  by  slipping  out  of  thei 
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3>AM;^^fmd  IwitfJ  han<ls  in  some  extraordinary  way,  and  reaeli  the  councillor's  kraal,  he  would  be  safe 
' —         *  becaiLse  the  councillor  would  say  "  leave  him  alone,  and  let  us  see  what  he  will  do  to- 
Sept.  14, 1881,      morrow." 

1210.  Then  it  is  only  in  case  the  councillor,  at  whose  kraal  the  man  goes  for 
refuge,  joins  in  the  outcry  against  him  that  the  man  would  be  killed? — Yes;  when  a 
man  runs  to  the  kraal  for  refuge  he  states  the  circumstances  which  caused  him  to  fly 
there,  and  the  councillor  would  send  a  message  to  the  chief  to  ask  "  what  is  the  reason 
that  I  see  so-and-so  liere  ?"  and  the  matter  would  be  inquired  into. 

1210.  In  case  the  refugee  were  aftenvards  fined,  would  the  councillor  in  whose 
kraal  the  man  hnd  rtiuained  I'eceive  any  portion  of  the  fine  ?-^-The  councillor  would 
not  receiv»3  any  of  the  cattle  paid,  but  the  ordinary  sheriff  would  receive  his  fee,  acoord- 
ing  to  Kafir  custom. 

1217.  H:ivo  the  amupnhdl  the  privilege  of  going  to  the  chief's  kraal  at  all  times? 
— Yes ;  there  are  always  coimcillora  at  the  great  place. 

1218.  Docs  the  chief  ever  decide  a  case  before  calling  the  coimcillors  together? — 
The  cases  are  *'  talked  "  at  the  great  place  in  the  presence  of  the  councillors  and  the 
chief.  The  councillors  are  all  assembled,  and  it  frequently  happens  that  they  send  a 
case  back  to  the  place  where  it  comes  from,  to  be  settled  by  the  councillor  living*  there. 
After  the  case  has  been  heai*d  the  councillors  discuss  the  matter  amongst  themselves^ 
and  haA^ing  talked  the  matter  over,  they  say  so-and-so  has  got  the  truth,  and  then  say 
to  the  cliief  "  end  this  matter,  and  here  is  the  word  to  do  it,"  giving  their  decision.  The 
chief  acts  upon  their  advice,  following  some  precedent. 

1219.  Suppose  the  councillors  cannot  agree  among  themselves  ? — In  ease  of  any 
disputes  arising  between  the  councillors  the  case  is  postponed,  while  they  search  for 
precedents  and  inquire  more  narrowly  than  before  into  the  cause. 

1220.  If  they  don't  agree  then,  what  next  ? — In  all  cases  the  councillors  would 
idtimately  agree. 

1221.  How  do  they  set  about  searching  for  precedents;  does  each  one  bring  out 
any  case  that  he  thinks  bears  upon  the  point  under  consideration  ? — They  discuss  tbe 
case  among  themselves.     The  chief  givos  the  judgment  when  they  have  all  agreed. 

1222.  Suppose  the  chief  does  not  agree  with  the  judgment  the  councillors  arrive 
at,  what  then  ? — ^He  has  to  be  satisfied  with  the  judgment.  If  he  has  anything  to  say 
he  can  state  his  reasons  for  not  agreeing  with  them,  and  they  will  consider  his  reasons 

1223.  Then  if  the  amapakati  are  all  agreed  the  chief  must  accept  their  decision  ? — 
If  the  councillors  are  not  satisfied  with  the  reasons  the  chief  has  given  there  the  thing 
ends,  and  the  chief  gives  the  judgment  they  have  decided  uix)n. 

1224.  Is  there  any  custom  fixing  the  number  of  the  councilloi's  who  maybe  present 
at  a  trial  ? — There  is  no  stated  number ;  all  councillors  have  the  right  to  go  to  the  great 
plfice  and  listen  to  the  case. 

1225.  If  only  one  or  two  councillors  were  present  would  th«y  go  on  with  the  trial, 
or  would  it  be  postponed  until  a  larger  number  arrived  ? — The  case  would  not  be  lis- 
tened to  on  that  day. 

1226  Can  you  state  what  has  been  ih^  greatest  or  smallest  number  of  counoillois 
present  at  any  of  these  trials  ? — I  can't  state  any  particular  number,  because  the  num- 
ber is  only  limited  by  the  extent  of  the  tribe,  every  man  having  a  riglit  to  go  to  tiba 
great  place. 

1227.  Suppose  a  man  kills  another,  and  is  caught  in  the  act,  would  the  oouneillors 
be  consulted  in  such  a  case  ? — If  a  man  has  killed  another  the  messengers  are  sent  to 
enforce  the  fine  without  there  being  any  hearing. 

1228.  lion.  Mr.  TTpingtot),']  How  would  they  in  such  a  case  know  that  the  man 
was  gxiilty  ? — If  the  man  asserts  his  innouence  to  the  messengers,  and  states  that  he  can 
prove  who  (iommitted  the  crime,  lio  would  thou  be  taken  before  the  chief. 

1229.  A\Tiat  steps  are  taken  when  an^'tliing  is  done  of  the  nature  of  a  crime,  and 
it  is  known  who  committed  thn  act  ? — If  it  is -a  crime  fiom  which  the  chief  would  derive 
a  fine  the  messengers  would  be  despatched  fi'oni  the  great  place  to  enforce  the  fine.  If 
there  was  any  doubt  about  the  case  the  matter  woidd  be  inquire<l  into. 

1230.  If  tlio  person  charged  asserts  his  innocence  and  claims  a  right  of  appeal  to 
the  chief,  is  he  allowed  to  do  so? — Yes;  every  man  has  a  right,  if  lie  ^wishes  to  do  so, 
of  appealing  to  the  chief  at  the  gi-cat  place,  and  he  would  be  heard. 

1231.  Before  a  man  gives  evidence  in  a  case,  is  there  any  form  of  s^vearing  gone 
through,  binding  him  to  speak  the  truth  *f^ — There  is  no  form  of  sweaiing. 

1232.  Suppose  it  was  discovered  that  a  man  had  given  false  testimony  in  a  case, 
what  would  be  the  consequence  P — He  would  not  be  punished,  but  he  would  gain  the 
reputation  of  being  a  liar. 

1233.  Is  there  any  jurisdiction  deputed  to  a  petty  chief  ? — The  petty  chief  decides 
matters  in  his  district,  but  the  people  nave  always  a  right  of  appeal  to  the  great  chief. 
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1234.  Is  the  petty  chief  also  assisted  by  councillors  *^ — Yes;  and  he  may  even  ask  ^»  ^^^^'A^^^k^' 
for  the  assistunce  of  the  councillors  of  the  great  chief  if  he  wishes  to  do  so  in  deciding  a       '"  "'.^^ 
case.     The  headman  and  councillors  may  decide  a  case  arising  among  the  people  of  his      Sept.  14,  188I. 
district,  but  in  all  cases  there  is  an  appeal  to  the  chief. 

1235.  Suppose  a  man  refuses  to  have  his  case  heard  before  a  petty  chief  ? — ^When 
a  man  takes  a  case  to  a  headman,  the  defendant  may  refuse  to  go  to  that  court,  and  the 
case  would  then  go  to  the  chief,  but  if  the  defendant  appeal's  before  the  headman  he 
would  have  to  hear  the  judgment  passed  before  ho  could  appeal.  He  could  appeal 
after  he  had  heard  the  judgment.  He  woidd  have  the  right  to  take  a  trivial  case  before 
the  chief,  but  if  the  chief  considered  it  too  trivial  he  would  most  likely  send  it  back  to 
the  headman.  If,  again,  a  case  is  sent  back  and  the  headman  thinks  it  to  be  important, 
he  may  send  it  bat^k  to  the  chief. 

1236.  Sir  J,  D,  Barry.']  How  do  they  act  ^in  case  of  murder  ? — Tshuka  says  : 
Tliere  are  two  (;ases  of  killing :  there  is  the  accidental  killing  of  a  man,  and  there  is 
killing  a  man  angrily.  Where  a  man  kills  another  in  anger  the  case  does  not  go  before 
the  coimeilloi-s,  but  where  it  is  a  case  of  accidental  death  the  matter  is  enquired  into 
by  the  councilloi's,  who  then  state  the  circumstances  in  connection  with  the  death  of  the 
man  to  the  chief  and  plead  for  the  man  who  was  the  cause  of  the  death. 

1237.  Hon.  Mr.  JJpington,]  Is  that  the  only  case  in  which  the  jurisdiction  of  the  coun- 
cillors is  ousted  P — Another  case  in  which  the  councillor  is  not  allowed  to  interfere 
is  the  case  of  assaxdt,  or  any  case  of  blood.  These  ^^mzi^"  cases  as  they  ai'e  called,  all  go 
to  the  chief,  the  councillors  can  deal  with  cases  of  theft.  If  it  is  a  case  of  theft  between 
men  of  the  same  tribe,  the  thief  pays  the  owner  of  the  stolen  stock,  but  in  a  case  where 
a  man  has  stolen  cattle  from  another  tribe,  the  chief  "  eats  "  the  property  of  the  thief 
up,  or  confiscates  it,  and  puts  the  matter  right  with  the  owner  of  the  stock. 

1238.  The  chief  enforces  his  decision  by  sheriff's  officei*8  ? — Yes. 

1239.  Ai^  these  sherifPs  or  umsila  chosen  from  the  coimcillors  ? — Yes. 

1240.  And  are  the  officers  selected  for  the  time  being  ?™A  councillor  from  the 
g^reat  place  is  chosen  for  utmila, 

1241.  How  is  he  paid? — He  receives  something  out  of  the  fine. 

1242.  Would  he  report  to  the  chief  or  councillors  as  to  what  he  had  done  ? — On 
liis  return  from  executing  the  sentence  he  would  repoil  either  to  the  chief  or  coimcillors 
as  to  how  the  case  had  been  decided. 

1243.  Suppose  a  man  is  fined,  but  has  nothing  wherewith  to  pay  the  fine  ? — If  he 
is  a  poor  man  and  has  nothing,  the  sheriff  would  say  to  the  man  who  oamis  him  what 
he  must  pay ;  it  may  be  his  brother,  or  if  he  had  no  brother  s<^me  of  his  other  relatives 
would  pay. 

1244.  If  a  woman  commits  an  assault,  is  she  or  her  husband  fined  ? — Her  husband 
would  have  to  pay. 

1245.  Would  they  call  the  woman  before  the  councillors  to  be  tried,  or  would  they 
try  the  husband  only  ? — Both  husband  and  wife  woidd  go  up. 

1246.  Suppose  a  man  is  captured  after  committing  a  murder,  would  they  appoint 
any  officers  to  take  care  of  him  before  the  trial  came  on  ? — In  our  custom  a  man  does 
not  die  for  another,  but  his  cattle  would  be  confiscated. 

1247.  Does  the  refuge  you  spoke  of  only  apply  to  blood  cases,  and  that  sifter 
sentence  has  been  passed  5^ — No ;  even  in  a  case  where  a  man  thought  he  had  been 
imjustly  dealt  with,  he  would  have  the  right  to  go  to  the  councillor's  ki^aal  to  have  his 
case  fully  enquired  into.  Even  in  a  case  where  a  man  has  been  punislied  by  the  chief 
for  a  minor  criminal  act,  he  has  the  right  to  go  to  the  councillor,  and  report  the  matter 
in  order  to  seciu'e  a  full  enqxurj'. 

1248.  What  woidd  the  councillor  then  do  ? — He  would  go  to  tlie  chief  and  ask 
why  the  man  had  been  eaten  up,  and  if  it  were  evidont  tliat  the  man  had  been  unjustly 
punished,  the  coimcillor  would  compel  the  chief  to  restore  tlio  cattle  he  had   seized  as  a 

fine. 

1241>.  How  would  he  compel  the  chief  to  restore  the  cattle  ? — He  woidd  go  and 
enquire  into  the  matter,  and  ask  why  tlie  man  liad  been  eaten  up ;  and  if  there  were  no 
good  reasons  forthcoming,  ho  would  say  to  the  chief,  *'  give  up  the  cattle,"  and  the  chief 
would  have  the  cattle  collected  and  restored.  If  good  reasons  are  sho^vn  the  (^oiuicillors 
and  people  generally  for  the  action  taken,  the  diief  would  be  supported. 

1250.  Would  one  councillor  on  his  o^\'n  authority  be  able  to  act  in  that  waj'',  or 
-fronld  ho  not  first  assemble  the  other  councillors  before  calling  upon  the  chief  to  restore 
the  cattle  ? — Yes,  there  would  be  a  meeting  of  the  (;ouucillors.  The  chief  would  call 
together  all  the  rtWffpaA'flf^/ who  were  with  him  in  the  matter,  and  the  prime  minister 
woidd  summon  all  those  who  agreed  with  him.  Tlien  both  pariies  would  assemble  in 
the  great  place  and  the  matter  would  be  discussed. 

1251.  Col.  Maclean,  in  his  Compendium,  says  :  •*  The  regular  sources  of  the  chief's 
revenue  consist  of  cattle  inherited  from  his  father,  offerings,  and  occasional  tribute  from 
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Toto,  Uetu^gqahn,  hiflpeople,  and  fines,  and  cwnfiacationd."     Is  his  revenue  distinct  from  his   inheritance ? 
Th$uiM,9aa  Ztmkf.   — Xshuka  says  :  the  chief  gets  cattle  from  the  fines  imposed,  and  he  also  gets  cattle   hy 
Sept.  14,  1881.      begging  from  his  people. 

1252.  Drjes  ho  receive  cattle  by  pai-doning  offenders  ? — No. 

125'3.  Has  the  chief  the  power  of  pardoning  ? — He  can  let  a  man  off  when  a  charge 
is  brought  against  him,  and  nothing  will  be  done  to  that  man. 

1254.  Can  the  chief  do  that  \*ithout  consulting  his  coimcillors? — Xo,  the  man 
would  only  be  pardoned  if  he  proved  his  innocence. 

1255.  \)o  they  ever  fix  the  amount  of  the  fine  ? — Sometimes  a  nimiber  is  mentioned, 
and  often  it  is  not. 

1256.  If  a  number  is  fixed  upon,  could  the  chief  in  "  blood  cases  "  let  off  payment 
of  a  part  of  the  fine? — Yes;  the  councillors  might  report  to  the  chief,  for  instanoe,  that 
the  fine  should  l)e  four  hea^l  of  cattle,  and  the  chief  might  say  that  two  head  would  be 
better. 

1257.  Hon.  Mr.  Upington.']  Is  there  any  special  law  with  regard  to  stealing  at  night? 
— If  a  man  catches  a  thief  in  lus  kraal  at  night  he  can  throw  an  assegai  at  him,  or  he 
can  even  kill  the  thief. 

1258.  Sir  J,  D.  Bavry,^  Can  the  parties  to  a  criminal  case  compromiso  without 
going  to  the  chief  ? — Xo. 

1250.  If  they  attempted  to  comi)romise,  would  they  be  punished  ? — ^They  would 
be  punished. 

1260.  WHiat  woiJd  be  the  punishment  ? — The  blood  belongs  to  the  chief,  and  they 
would  be  punished  by  fine. 

1261.  Would  they  be  fined  by  the  councillors  and  chief? — Yes. 

1262.  Mr.  SianfordJ]  Are  these  customs  generally  observed  among  the  native 
tribes  ? — Toto  says :  The  customs  of  which  I  have  been  speaking  are  apphcable  to  the 
Amaxosa  tribes.  By  the  Xosa  tribes  I  mean  the  Ghukas  and  Grcalokas,  and  not  the 
Tembus. 

1263.  Do  you  know  of  any  new  customs  ? — There  have  been  no  new  customs  latelj 
introduced  among  us. 

1264.  What  is  the  punishment  in  case  of  theft  between  two  men  of  the  sane 
tribe  P — In  that  case  compensation  would  have  to  be  paid  by  the  thief  to  the  owner  of 
the  projHjrty. 

1265.  Sir  «/.  I).  Barry  J]  If  there  was  a  faction  fight  and  no  blood  wasshed,  would 
the  men  who  took  part  in  it  oe  punished  ? — Toto  saj^s :  Supposing  blows  with  jthe 
kerrie  had  been  given  and  received,  all  the  people  who  engagecl  in  the  fight  would  be 
fined. 

1266.  If  someone  was  killed,  what  then? — Then  "blood"  money  would  be 
paid. 

1267.  Would  all  the  men  have  to  contribute  to  the  fine,  or  would  the  man  who 
was  the  cause  of  the  other's  death  alone  have  to  pay  ? — The  man  who  killed  the  other 
would  have  to  pay  more  than  the  rest,  but  they  would  all  have  to  pay. 

1268.  Is  adultery  a  crime,  and  is  it  fined  ? — It  is  a  civil  case. 

1269.  To  whom  would  the  fine  go  ? — To  the  husband. 

1270.  Would  a  faction  fight  come  under  a  civil  or  a  criminal  offence  i* — It  wcyold 
be  a  criminal  case. 

1271.  Is  procuring  abortion  considered  as  criminal  ? — It  is  a  "  blood  "  case,  and 
goes  to  the  chief. 

1272.  Is  the  doctor  punished  ? — Yes  the  doctor  is  also  punished 

12713.  Is  a  woman  j)unished  who  puts  her  child  to  death  after  bii*th  ? — Yes,  in  that 
case  it  is  treated  as  murder. 

1274.  Do  women  who  ai'e  not  mairied  sometimes  have  children  I"' — Yes,  cases  of 
that  sort  do  happen. 

1275.  Have  cases  been  known  where  these  women  have  concealed  the  birth  of 
their  childi'eri  ? — I  don't  know  of  any  case ;  our  women  have  no  opportiuiities  for  oon- 
oealing  themselves. 

1276.  Is  rape  a  crime  ? — It  is  not  a  criminal  offence  ;  where  a  married  womaii  ig 
concerned,  the  fine  would  go  to  the  husband. 

1277.  Would  it  not  be  a  ciiminal  offence  where  a  man  assaults  the  woman  P— 
With  regard  to  rape  we  wish  to  state  that  where  violence  has  been  used,  the  easQ  goes 
before  the  chief,  and  it  is  then  looked  upon  as  criminal ;  the  chief  would  give  a  portion 
of  the  fine  to  the  husband  if  he  chose  to  do  so. 

1278.  Is  there  a  custom  known  as  the  intonjane  practised  among  the  womeii  P— * 
Tes,  it  is  a  custom  observed  when  a  girl  arrives  at  the  a^e  of  puberty.  When  a  girl 
arrives  at  that  stage  the  other  girls  assemble  at  the  kraal,  cattle  are  killed,  and  there  ia 
dancing.    Nothing  is  done  to  the  body  of  the  girl. 
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1279.  ^Vhat  is  a  girl  caUed  after  this  ceremony  ?™She  is  oaUed  a  girl,  "  iutombi,"  ^^Ihn^'^^PsSS^l 

after  she  has  passed  through  these  rites.     Girls  have    been  married  without  having     *  "   * 

passed  througn  the  hdonjaney  but  it  often  happens  that  they  then  go  back  to  the  kraal      Sept.  14,  issi 
to  pass  through  the  ceremony ;  but  most  of  the  girls  pass  through  the  ceremony  before 

marriage. 

1280.  Suppose  a  man  has  connection  with  a  girl  before  lobola  is  agreed  upon  ? — 
It  is  then  a  civu  case,  and  the  fine  goes  to  the  father  of  the  girl. 

1281.  Is  that  the  case  where  there  is  pregnancy  or  not  ? — Even  if  pregnancy  does 
not  follow  there  is  a  case  for  damages. 

1282.  Is  there  any  difference  in  seducing  a  girl  before  the  inionjmie  and  after  it? — 
No,  the  case  is  just  the  same. 

1283.  Are  unnatural  crimes  considered  as  offences,  such  for  instance  as  connection 
"with  imimala  ? — If  a  man  did  a  thing  of  that  kind  he  would  be  killed  ;  they  would  call 
him  on  evil  thing,  or  ttmtakatt, 

1284.  If  a  man  injures  another's  cow,  is  that  looked  upon  as  a  civil  offence  P — The 
owner  of  the  cow  would  get  damages. 

1285.  If  a  man  were  to  set  fire  to  grass  on  grazing  groimd,  would  that  be  an 
offence  against  the  chief  ? — There  is  no  punishment  for  grass  burning,  except  where  the 
fire  extends  to  the  kraal,  and  does  damage  to  the  kraal  property,  or  where  cattle  are 
killed  by  it. 

12^6.  Suppose  a  man  keeps  too  many  cattle  on  a  place,  and  takes  more  than  his 
share  of  grazing  ground,  can  he  be  stopped  P — A  man  can  keep  as  many  cattle  as  he 
likes  and  graze  them,  and  the  chief  cannot  stop  him. 

1287.  What  is  the  rule  when  cattle  stray  into  a  mealie  garden  P — The  cattle  are 
driven  out  and  sometimes  the  herd-boy  is  punished,  or  scolded  by  the  owner  of  the 
garden  groimd  ;  there  is  no  case  if  the  mealies  are  destroyed. 

1288.  Is  that  right  P — Yes,  it  is  our  custom. 

1289.  Why  P — We  don't  know ;  we  came  into  the  world  finding  the  custom  al- 
ready in  existence.  Then  although  the  man  may  have  lost  his  property  he  belongs  to 
the  fabe,  and  he  knows  he  will  not  suffer,  because  tlie  other  people  will  give  him  food 
if  he  loses  his  stock. 

1290.  Has  the  owner  of  a  piece  of  cultivated  ground  to  enclose  it  ? — There  was  no 
rule  that  all  gardens  were  to  be  closed. 

1291.  Is  it  a  rule  for  those  who  have  gardens  to  see  that  cattle  do  not  trespass,  or 
is  it  the  rule  that  those  who  herd  the  cattle  should  look  after  them  and  prevent  them 
trespassing  P — The  law  used  to  say  to  the  owners  of  gardens,  *4ook  after  your  gardens," 
and  to  the  herd-bovs,  "  look  after  your  cattle."  Whei'e  a  ease  of  this  sort  did  arise,  in 
which  the  owner  of  cattle  saw  them  entering  another  man's  garden,  but  took  no  steps  to 
prevent  them,  the  owner  of  the  garden  would  claim  damcLges  from  the  man  who  owned 
tlie  cattle. 

1292.  Suppose  a  man  had  not  enclosed  his  property  and  cattle  got  into  it,  would 
he  not  have  a  case  for  damages  P — No;  it  would  be  regarded  as  an  accident. 

1293.  May  a  husband  beat  his  wife  for  misconduct  P — Yes ;  he  might  beat  her  hard, 
wlien  she  would  most  likely  go  back  to  her  father's ;  her  relatives  womd  then  perhaps 
refuse  to  give  her  up  until  her  husband  had  paid  something  for  her. 

1294.  Suppose  he  strikes  out  a  tooth  or  an  eye  P — That  would  be  a  "  blood  "  case, 
and  would  go  to  the  chief. 

1296.  May  parents  beat  their  children  P — Yes,  but  if  they  injure  them  in  any  way 
80  as  to  knock  out  an  eye  for  instance,  it  would  be  a  ease  for  the  chief. 

1296.  Is  witchcrart  a  ciime,  and  would  it  go  to  the  chief  P— In  what  way. 

1297.  In  what  way  P — I  am  asking  you  in  what  way. 

1298.  AVhat  is  witchcraft  then  P— Sorcerers  are  muixierere,  they  are  called  igqmra 
or  amatakati,  and  are  punished  by  death. 

1299.  Is  a  man  who  strikes  another  with  a  stick  considered  guilty  of  witchcmft  P — 
No,  that  is  only  an  assault  case.  The  sorcerer  or  wizard  is  pointed  out  by  the  witch- 
doctor who  says  the  man  is  umtakatL 

1300.  How  does  the  witch  doctor  know  the  iimtahtti  P — He  sees  that  the  man  has 
a  charm  which  has  an  evil  influence. 

1301.  If  a  man  is  foimd  guilty  of  having  this  charm  is  he  killed  P — He   is   killed. 

1302.  And  all  his  stock  forfeited  P— Yes. 

1303.  Canyon  explain  what  the  charm  is,  from  yoiu*  own  experience? — Yes. 
Sityakuva  was  smelt  out  by  Vusa,  2iaba's  son  at  Uiraba  (King  William's  Town)  many 
years  ago.  Ngcelwane  was  ill  at  the  time,  and  a  ^vitoh  doctor  was  sent  for  from 
Mngal^.  Th&  doctor  arrived  at  the  kraal  with  his  retinue,  and  all  the  neighbours  were 
asaiembled  together.  The  dancing  then  began,  and  the  witch  doctor  accused  Sityakuva 
of  having  bewitched  J^goelwane.  The  doctor  said  that  Sityakuva  had  cut  off  a  piece 
of  Ngcelwane's  blanket,  and  put  some  charm  on  it  and  hid  it  away  in  the  hut,  and  by 
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Toto,  Metu,  Ngqaha  this  mcans  caused  Ngcolwane's  illness.     As   soon  as   the   doctor   had   smelt   him  out, 

Tahuka,  and  Zotike,,  gftyakuva  was  caught  and  tried ;  they  went  and  brought  the  charms  out  of  the  hut 

Sept.  14,  1881.      were  they  were  hidden,  and  on  accusing  Sityakuva,  he  admitted  his  guilt,  and  said  that 

he  had  bewitched  Ngcelwane.     The  order  was  then  given  that  he  should  be  killed,   and 

some  men  took  him  awav  and  killed  him. 

1304.  Before  the  man  admitted  that  he  had  bewitched  the  other,  was  force  used 
to  make  him  confess  ? — He  acknowledged  his  guilt  before  any  violence  at  all  was 
used. 

1305.  Was  that  when  the  chief  and  councillors  were  assembled  ? — Yes. 

1306.  Do  you  believe  in  the  truth  of  that  bewitching  ? — We  all  believed  it  then. 

1307.  Do  you  believe  it  now  ? — Yes,  because  Ngcelwane  got  better. 

1308.  But  could  not  the  doctor  have  physicked  Ngcelwane,  and  by  that  means  have 
made  him  well  ? — The  doctor  did  give  him  medicine  as  well. 

1309.  Did  you  hoar  the  man  confess  that  he  had  used  charms? — Yes,  with  these 
ears. 

1310.  What  did  he  say  ?— "  Yes,''  he  said,  "  I  was  killing  him." 

1311.  Was  he  a  doctor  ?— No. 

1312.  How  did  he  say  he  had  been  killing  the  other  man  ? — By  tlie  piece  of  stuff 
he  had  cut  off  from  Ngcelwane's  blanket. 

1313.  Don't  you  think  that  is  all  nonsense  ? — I  say  now,  it  is  not  nonsense. 

1314.  Don't  you  think  it  is  a  convenient  way  for  a  chief  who  wants  a  man^s 
property,  to  cause  a  doctor  to  bring  a  charge  against  that  man  ? — No,  it  was  not  so;  for 
the  witch  doctor  may  be  fetched  from  Graham's  town  to  Alice,  and  may  not  know 
any  people  there,  but  when  he  anuves  there  he  smells  out  the  person  guilty  of  soroery. 

1315.  And  does  he  receive  payment  for  his  services  out  of  the  property  of  the 
accused  man  ? — No,  he  docs  not  receive  anj'lhing  from  the  property  belonging  to  the 
wizard. 

1310.  Does  he  receive  anything  from  the  sick  man  ? — Yes. 

1317.  Then  it  is  to  his  interest  to  accuse  a  man  of  making  another  sick,  for  unless 
he  successfully  accuses  someone  he  will  not  get  any  payment,  or  he  will  tell  a  lie  in 
order  to  maintain  his  reputation  as  a  doctor  ? — ^After  a  witch  doctor  is  called  he  ex- 
amines the  sick  man,  and  if  he  thinks  the  man  is  not  bewitched,  but  is  ill  only  froni 
ordinary  causes,  he  gets  paid  all  the  same. 

1318.  But  if  he  cannot  cure  the  sick  man,  would  he  then  not  say  the  illness  was 
the  result  of  some  extraordinary  cause  and  smell  out  someone  ? — Even  if  a  witch  dooior 
smelt  out  a  man,  and  the  sick  person  did  not  recover,  he  would  not  get  paid. 

1319.  Supposing  a  man  were  charged  with  witchcraft,  but  would  not  confess  the 
charge,  how  would  the  doctor  accuse  the  man  ? — The  doctor  has  to  support  his  accusa- 
tions by  producing  the  charm. 

1320.  Suppose  the  doctor  produces  a  piece  of  l)lankot,  wliat  would  that  mean  ? — 
Well  that  is  evidence  it  is  a  piece  of  chann. 

1321.  Suppose  Sityakuva  said  that  he  had  cut  tlie  piece  off  the  blanket,  but 
denied  that  it  was  a  charm,  would  you  have  believed  it  was  witchcraft? — I  cannot  say 
what  would  have  happened  then.     All  I  know  is  that  he  did  admit  it. 

1322.  What  charm  did  you  see  in  that  piece  of  blanket  ? —  I  don't  know  that  I 
could  say,  but  I  saw  the  charm,  and  I  knew  of  the  illness  of  the  man,  and  I  put  the 
two  things  together,  and  they  agreed. 

1323.  But  what  connection  was  there  between  a  piece  of  blanket  and  the  illness  of 
the  man  ? — I  don't  know  so  much  about  the  blanket  as  the  charm  in  the  blanket. 

1324.  And  what  Wiis  the  chann  ? — There  was  a  little  black  object,  but  we  did  not 
examine  it  too  closely. 

1325.  n  you  had  touched  the  blanket  there  would  have  been  no  harm,  would 
there  ? — I  don't  know  that  I  would  not  have  got  any  harm  by  it,  when  I  saw  what  it 
did  in  the  other  case. 

1326.  Was  the  man  charmed  ? — I  thoix)ughlv  believe  that  the  man  Sityakuva  was 
**  umtakati." 

1327.  Why  ? — Because  the  other  man  got  well  after  Sityakuva  was  killed. 

1328.  Might  not  the  doctor  in  the  first  place  have  given  Ngcelwane  physic  to 
make  him  ill,  and  then  brought  him  round  after  the  umtakata  was  killed,  and  have 
said  the  illness  was  caused  not  by  his  own  medicine,  but  by  a  piece  of  blanket  P — The 
man  had  been  ill  a  lon^  time  before  this  happened.  The  doctor  had  been  fetched  from 
a  long  distance,  and  this  was  the  first  time  he  had  seen  the  sick  man. 

1329.  But  suppose  the  man  had  been  ill,  did  not  the  doctor  give  him  medicine  P— 
The  doctor  gave  him  medicine  after  the  smelling  out,  after  the  man  was  killed. 

1330.  If  the  doctor  had  given  medicine  to  the  sick  man  before  the  smelling  outy 
how  can  you  sav  it  would  not  have  cured  him  as  well  as  it  would  have  after  the  other 
man  was  killed  r — I  cannot  give  evidence  on  that ;  I  know  that  Ngcelwane  lived  as  it 
was. 
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1331.  Was  the  umtakata  a  rich  man  P — No.  ^«^«»  ^^^^y  Kgqaha, 

1332.  Waa  he  a  poor  man  P—Yes.  muka,^  Zonk., 

1333.  Was  he  connected  with   the   man  who  was  ill? — No.     Ngcelwane    was      Sept.  14, 188I. 
<!onnected  with  Eno,  by  a  younger  brother ;  he  was  Langa's  son. 

1334.  Did  the  doctor  get  paid  in  this  case  ? — Yes,  he  received  something. 

1335.  For  giving  phj'sic  after  the  man  was  killed  ? — He  was  paid  because  the 
sick  man  was  cured. 

1336.  The  umtakata,  you  say,  was  eaten  up  ? — All  that  he  had  was  taken ;  but  it 
was  only  two  head  of  cattle.     He  had  one  wife. 

1337.  What  became  of  her  P — She  remained  at  the  kraal  to  which  she  belonged, 
with  her  two  daughters. 

1338.  Who  get  the  daughters  ?— The  women  and  her  children  remained  with 
the  wizard's  brother. 

1339.  Did  the  brother  have  anything  to  do  with  the  calling  in  of  the  doctor  P— - 
No,  the  doctor  was  sent  for  by  the  sick  man's  relatives.  After  the  death  of  Sityakuva, 
Eno  gave  his  widow  three  head  of  cattle  to  milk  for  her  support. 

1340.  Do  you  know  of  any  other  case  of  a  man  having  bewitched  another  ? — There 
are  many,  although  I  cannot  enumerate  them  all. 

1341.  Do  you  knoAv  of  any  case  in  which  a  man  was  charged  with  bewitching 
another,  who  was  convicted  and  killed  without  having  confessed  ? — Yes,  there  is  one  I 
ahall  mention.  Boto  was  charged  with  having  bewitched  another,  he  denied  the  charge, 
and  the  result  of  the  enquiry  was  that  he  was  acquitted. 

1342.  What  was  the  evidence  brought  against  him  P — The  evidence  was  the  accu- 
sation of  the  doctor,  but  that  was  not  supported  by  the  production  of  the  charm,  and  he 
was  looked  upon  as  a  liar.  Boto  was  allowed  to  live,  and  he  became  a  rich  man.  The 
witoh  doctor  said  that  Boto  was  killing  a  sick  man  by  charms,  and  the  people  said 
produce  those  chaams ;  but  he  could  not  produce  them. 

1343.  What  did  he  try  to  produce  ? — When  the  people  called  upon  him  to  produce 
tlie  charms  he  did  not  know  where  to  look  for  them,  and  the  people  said  he  was  a 
liar. 

1344.  Wliat  became  of  the  witch  doctor  in  that  ease  ? — He  was  eaten  up,  and  his 
property  confiscated  because  he  was  a  liar. 

1345.  Then  do  they  eat  up  a  witch  doctor  if  he  falsely  accuses  another  of  sorcery. 
—Yes. 

1346.  Then  the  doctor  feels  that  when  he  charges  anyone  with  witchcrcft  he  must 
prove  it  or  else  be  eaten  up  P — Yes,  the  doctor  knows  he  will  be  called  ui)on  to  produce  the 
charms  at  the  same  time  that  he  accuses  a  man  of  witchcraft. 

1347.  Is  the  doctor's  position  a  lucrative  one  if  it  succeeds  P — Yes,  ho  gets  rich. 

1348.  Therefore,  he  knows  he  risks  a  great  deal,  and  is  willing  to  do  so  for  his 
payment  P — He  knows  that  if  he  falsely  accuses  another  he  will  be  punished. 

1349.  If  a  mtch  doctor  is  called  in,  and  he  cannot  effect  a  cure,  would  thev 
piinish  him  P — ^Nothing  would  be  done  to  him. 

1350.  If  the  doctor  is  called  in  when  the  case  is  not  a  difficult  one,  and  when  he 
easily  cures  the  sick  man,  do  they  pay  him  P — Doctors  generally  get  one  head  of  cattle 
for  attendance  upon  a  sick  man  if  they  cure  him. 

1351. — Does  the  doctor  get  more  if  it  is  a  difficult  case  and  ho  has  first  to  smell  out 
somebody  P — If  it  is  a  case  in  which  the  doctor  has  to  smell  out  and  produce  charms, 
he  gets  two  head  of  cattle ;  out  of  the  two  head  of  cattle  one  is  killed  at  the  kraal  for  his 
UJBd  while  there,  and  the  other  one  he  takes  away  ^vith  him. 

1352.  Do  you  know  of  any  witch  doctor  who  was  killed  P — I  don't  know  of  such  a 
case,  but  I  know  of  some  of  them  liaving  been  eaten  up. 

1353.  Do  you  know  of  any  witch  doctors  being  charged  in  our  comi:9  with  bringing 
false  charges  against  another  ? — No,  I  don't  know  of  iuiy  of  those  cushs. 

1354.  Don't  you  see  it  is  a  dangerous  tiling  to  hiivo  witch  doctors  about  who  can 
cause  the  death  of  a  man  by  producing  a  piece  of  blanket  P — In  those  days  we  believed 
in  the  thing,  but  now  there  is  no  danger  bec^iuso  witch  doctors  do  not  exist.  They  are 
not  allowed. 

1355.  Do  not  you  think  they  were  not  allowed  to  ]>ractise  bt  cause  the  whole  thing 
was  a  deception  P — I  cannot  speak  on  that  matter.  In  those  days  the  chiefs  carried  out 
the  system,  and  now  there  is  a  change. 

1356.  Do  you  believe  in  these  cliarms  any  more  P — It  is  another  time  now  ;  and 
I  cannot  say  about  that. 

1357.  If  any  of  j'our  fi'Iends  were  sick,  would  you  call  in  a  witch  doctor  P — Now  I 
go  off  to  the  wliite  doctor  and  ask  for  medicines. 

1358.  Do  the  people  object  to  this  P — I  cannot  answer  for  the  hearts  of  other  men, 
but  what  I  know  is  that  when  a  man  is  sick  now,  the  relatives  get  a  "  tickey  " 
(three-pence),  and  go  to  the  white  doctor  for  nivnliclne. 

M 
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^iLk^'^^t^^r'  ^^'^^'  -^^^'^  ^^^  ^^^^^^  ^^  ^®  ^®^*^^  ^^^  *^'^^*  should  be  the  practice  P— Now  that  I 

'  "! "  '^    have  not  got  my  old  customs,  I  am  satisfied  to  go  to  the  doctor  and  got  medicine. 

Sep/.  14,  1881.  1360.  Are  the  other  natives  satisfied  ? — I  cannot  answer  for  them. 

1361.  Mr.  Stanford.']  What  was  the  origin  of  the  war  between  Gaika  and 
Ndhlambe  ? — Thsuka  says :  The  origin  of  the  war  between  Gaika  and  his  uncle 
Ndhlambe  was  this,  that  Gaika  committed  adidtery  with  Ndhlambe's  wife.  I  was 
yoimg  in  those  days,  and  I  cannot  say  whetlior  it  was  after  or  before  the  British 
Government  acknowledged  Gaika's  supreme  chieftanship.  The  great  fight  at  Debe 
Nek  was  in  consequence  of  a  land  dispute.  There  was  first  a  struggle  between  the 
herds  of  Gaika  and  Ndhlambe,  and  Ndhlambe  ordered  the  other  herds  to  pay,  while 
Quika  said  Ndhlambe's  herds  must  pay.  Another  fight  followed,  and  owmg  to  the 
assistance  which  Ndhlambe  received  from  the  witch  doctor  Linxs,  tlie  majority  of  the 
people  went  over  to  him,  and  Gaika's  anay  was  beaten.  Linxs  was  the  wise  man  of 
those  days,  and  was  the  same  man  who  made  the  attack  on  Graham's  Town.  lie  was  a 
kind  of  prophet,  and  I  think  he  must  have  been  a  witch  doctor.  Those  who  were  on 
Ndhlambe's   sidfj  believed  in  him,  and  those  on  Gaika's  side  did  not. 

1362.  Jlev.  Dr.  Stewart,']  Was  the  war  popular  ? — Gtdka  and  most  of  Ids  people 
were  opposed  to  the  war,  and  wished  the  matter  to  be  discussed,  but  Ndhlambe  f  eolmg 
his  power  pressed  on. 

1363.  Did  any  of  the  headmen  give  advice  ? — Ntsina  and  others  endeavoured  to 
prevent  bloodshed. 

1364.  Was  Linxs  known  by  another  name  ? — The  Dntch  called  him  **  Lenks  "  or 
"  left-handed,"  and  his  Kafir  name  was  Nxele  or  Makanda,  which  also  meant 
left-handed. 

136i^.  Mr.  Stanford,]  Is  it  customary  to  have  a  witch  dodor  attached  to  the  great 
place  P — Among  some  of  the  chiefs  it  is  customary,  and  he  is  called  intongaya- 
hwomkulu. 

1366.  Rev.  Dr.  St€wart,]Aie  these  known  now  as  witch  doctors  ? — They  do  not  call 
them  witch  doctors  in  our  days. 

1367.  Are  they  looked  upon  as  such  ? — Such  things  are  not  heard  of  now. 

1368.  Do  the  people  believe  that  it  is  entirely  swept  away  P — We  still  have  a 
belief  in  our  own  medicines,  and  in  our  o^n  way  of  administering  them.  It  has 
happened  within  my  knowledge  that  a  man  who  had  not  recovered  after  receiving 
medicines  from  a  European,  has  gone  to  a  nati\  e  doctor,  not  a  witch  doctor,  but  a 
medicine  doctor,  for  medicines,  and  has  been  cured. 

1369.  Mr.  Stanford,]  Does  a  man  pass  through  any  rite  before  becoming  a  witoh 
doctor  P — All  witch  doctors  have  to  pass  through  the  right  of  ukuttcasa  ben>re  bdng 
acknowledged  as  such. 

1370.  Do  the  Gaikas  go  through  any  ceremony  of  ukukafula  before  goine  to  war  P 
— We  Gaikas  never  had  a  doctor  for  tliat  work.  ICreli  may  have  adojit^nl  the  custom 
because  lie  is  nearer  to  tlie  tribes  to  the  iioi*th. 

1371.  Were  there  any  other  rites  connected  with  tlie  witch  doctor? — The  follow- 
ing custom  was  sometimes  practised  when  a  headman  was  ill :  the  doctor  would  say 
that  the  spirits  of  the  sick  man's  ancestors  required  food,  and  then  a  beast  would  lie 
sacrificed,  and  all  the  people  would  be  assembled  together  to  partake  of  the  feast. 

1372.  Can  you  descnbe  the  working  of  the  Spoor  lawP — Toto  says:  The  custom  in 
following  the  spoor  of  cattle  stoltjn  from  the  colony  was  this :  the  spoor  was  traced  from 
the  colony  to  some  kraals  among  the  Gaikas,  and  the  people  were  then  held  responsible  and 
had  to  pay  tlio  value  of  the  cattle.  If  the  spoor  was  not  traced  soon  to  one  kraal,  the 
duty  of  following  it  up  was  handed  on  from  one  comniuniiy  to  anotli*  r,  until  at  last  the 
thieves  wore  found.  If  the  thieves  could  not  be  found,  and  the  spoor  became  obliterated, 
the  kraals  in  the  neighbourhood  of  the  spot  where  the  spoor  was  lost  were  held  re- 
sponsible for  the  stolen  cattle.  Among  ourselves  if  stock  was  lost,  and  the  spoor  was 
found,  it  would  be  traced  as  far  as  it  could,  and  if  lost  in  the  neighbourhood  of  any 
kraals,  those  kraals  would  be  searched,  and  if  the  owner  refused  to  allow  the  people  to 
search,  it  was  taken  as  evidence  that  he  was  guilty  of  the  theft. 

1373.  What  was  the  punishment  for  homicide  ? — If  a  man  killed  another  acoi- 
dentaUy,  he  had  to  pay  a  fijie  to  the  chief.  The  chief  would  make  him  pay  a  fine 
because  one  of  his  men  had  been  killed.  In  that  case  the  fine  would  not  be  so  neavy  at 
it  would  have  been  if  the  man  had  killed  another  intentionally  or  in  malice. 

1374.  How  are  cases  of  assault  dealt  with  P — When  a  man  assaults  another  and 
injures  him  seriously,  he  is  punished  by  fine,  but  the  injured  man  does  not  get  anything 
out  of  the  fine. 

Tshuka  says  :  Sometimes  when  a  man  received  an  injury  in  a  fight,  and  the  matter 
was  not  reported  to  the  chief  at  the  time,  no  notice  would  be  taken  of  it  by  the  chief  if 
he  heard  of  it  subsequently. 


HINUTB8  or  BYIDENCE.  'U 

1375.  How  is  inoegtuouB  mtercourae  punished  ? — It  is  punished  by  fine  payable  to   ^^f»  ^*^"*  Ngqaha, 

the  chief.  ^  VJ  muKa^^Zonle. 

1376.  Do  you  know  of  any  instances  where  the  people  have  abandoned  a  chief      Sept.  14,  I881. 
because  of  his  injustice  P — Gtiika,  who  was  not  popular  with  his  people,  lost  power  and 

authority  by  a  great  number  of  his  followers  going  over  to  Ndhiambe. 

1377.  Is  disobedience  to  the  chief  punished  ? — Yes,  contempt  of  the  chief  is 
pimishable  by  fine. 

1378.  If  a  man  was  summoned  to  appear  at  the  chief's  kraal  and  refused  to  go, 
-would  he  bo  punished  ? — Toto  says  :  If  a  man  was  ordered  by  the  chief  to  appear  at 
his  kraal  to  answer  a  complaint,  and  refused  to  go,  he  would  be  sent  for  several  times, 
and  failing  his  appearance  the  case  would  be  adjudicated  in  his  absence,  and  judgment 

E'ven  agamst  him.     If  he  then  refused  to   ooey    the  judgment  a  messenger  would 
>  sent  to  enforce  it. 

1379.  Sir  J.  D.  Barry.']  Are  there  any  cases  where  a  man  may  disobey  his  chief 
and  yet  escape  ? — The  chief,  perhaps,  may  order  me  to  seek  for  cattle  for  him  in  a 
certain  place ;  I  might  refuse,  and  he  would  send  someone  else.  He  might,  perhaps, 
then  send  for  me  to  ask  whv  I  had  not  gone,  but  I  would  not  be  punished ;  I  might 
lose  favour  in  his  sight.  If  I  could  give  good  reasons  why  I  had  not  gone,  of  course  it 
i¥0uld  be  all  right. 

1380.  Mr.  Stanford,!  What  is  the  custom  known  os  watching  the  chief's  grave  P — 
In  the  case  where  a  chief  has  died  and  been  buried,  some  men  are  appointed  to  watch 
the  gmve,  and  if  they  refuse  to  go  they  are  forced  to  the  grave. 

1381.  What  is  the  practice  in  reference  to"isizi"or  blood  cases  P — These  are 
isriminal  oases,  and  are  reported  immediately  to  the  chief,  and  the  man  who  fails  to  do 
so  is  punished. 

1382.  Hon.  Mr.  Upington,']  Do  you  know  of  any  instance  where  a  man  was  punished 
for  treason  against  the  chief,  such  as  plotting  his  overthrow  P — ^A  man  would  be  killed 
if  he  did  so ;  but  I  have  not  seen  a  case  of  the  kind  ;  the  people  know  the  penalty  for 
it  is  death. 

1383.  Is  it  an  offence  to  speak  disrespectfully  of  the  chief  ? — The  chief  would  take 
no  notice  of  that. 

1384.  Suppose  a  man  were  to  molest  the  person  of  a  chief  in  any  way,  would  the 
penalty  be  death  ? — ^I  have  known  instances  where  the  chief  has  received  a  crack  on  the 
head  from  a  knob-kerne,  in  some  fight  arising  when  he  has  been  out,  and  no  notice  has 
been  taken  of  it. 

1385.  Is  the  chief  in  no  better  position  than  a  common  man  in  case  of  assault  ? — 
The  punishment  for  an  assault  on  a  chief  is  greater  than  for  an  assault  committed  on 
the  person  of  a  common  man.  The  whole  of  the  man's  property,  in  the  first  case, 
would  be  confiscated. 

1386.  What  is  the  mode  of  execution  P — I  never  went  to  see  a  man  executed. 
There  is  a  rock  down  in  the  Nahoon,  which  is  called  the  wizard's  rock,  and  from  which 
men  were  thrown  in  the  old  time. 

1387.  If  men  belonging  to  one  chief  left  him  and  went  to  another,  could  the  first 
chief  go  and  demand  those  men  back  again  P — If  the  chief  under  whom  the  men  were 
living  heard  that  they  were  going,  and  was  quick  enough  to  catch  them  on  the  way,  he 
oonld  take  their  cattle  from  them. 

1388.  Supposing  the  chief  did  not  catch  them  P — Then  the  other  chief  would  look 
after  the  men  who  had  fled,  and  nothing  woidd  be  done  to  them. 

1389.  Mr.  Ayl{ff,]  Do  you  understand  that  the  object  of  punishment  is  to  prevent 
crime  or  to  ensure  compensation  for  the  man  who  has  suffered  ? — Tshuka  says  :  It  is  to 
prevent  crime. 

1390.  And  do  you  think  that  the  practice  of  pimishing  by  fine  for  a  severe  assault 
ifl  a  good  way  of  punishing? — We  like  that  custom. 

1391.  What  would  be  the  fijie  imposed  for  knocking  out  an  eye  ? — I  remember  a 
case  where  a  man's  eye  was  knocked  out,  and  the  fine  paid  by  the  man  who  did  it  was 
five  head  of  cattle.     It  was  an  accident. 

1392.  In  such  a  case  would  the  same  penalty  be  imposed  if  a  rich  man  knocked 
out  another  man's  eye  as  if  a  poor  man  had  committed  the  injury  P — Yes. 

1393.  Don't  you  think  that  in  such  a  case  the  punishment  would  be  more  severe 
upon  the  poor  man  than  on  the  rich  ? — If  a  man  was  very  poor  he  would  always  be 
interceded  for. 

1394.  Do  not  the  chiefs  regulate  the  pimishment  according  to  rule  ? — A  chief 
always  follows  a  custom  in  cases  of  that  kind  just  mentioned. 

1395.  If  the  object  of  punishment  is  to  maintain  good  order  in  government,  don't 
you  think  that  if  a  man  committed  a  grave  offence  it  would  bo  a  better  mode  of 
punishment  to  imprison  him,  than   to    fine   him? — I  don't   know   how    to    answer, 

m2  . 


92  NA'IIVE  LAWS  AND  CUSTOMS  COMMISSION. 

Toto,  Metu,  ygqaba,  beoause  these  things  don't  seem  to  go  equally  with  your  customs    Here  I  am  an  old 
muka.j^  Zmke,  ^^^^  ^^^  j  j^^^^  ^  p^^  hut-tax  and  garden-tax. 

Sept.  14,  1881.  1396.  Have  you  noticed  the  way  in  which  magistrates  and  judges  award  justioe, 

and  try  cases  P — 1  used  to  go  to  coiirts  sometimes,  but  I  don't  now,   and  cannot  say. 

1397.  When  you  went  to  the  court  did  you  see  that  there  were  nine  men  who- 
were  called  in  to  help  the  judge  to  find  out  whether  the  man  tried  is  guilty  or  not  ? — 
Yes,  I  saw  that. 

1398.  Do  you  think  that  is  a  good  plan  P — I  thought  it  was  all  right,  because 
they  were  the  coimcillors  to  see  into  the  ease. 

1399.  Do  you  think  the  people  in  the  Transkei  would  be  glad  to  have  their 
cases  tried  in  the  same  way,  suppose  a  law  were  made  in  that  country  P — I  don't  know. 
The  law  may  be  usejful,  but  I  cannot  say.  I  think  men  are  much  worse  now  than 
they  were  in  the  olden  time. 

1400.  Do  you  think  the  men  would  wish  it  ? — Would  the  white  men  take  our 
men  to  assist  them,  or  would  they  carry  out  the  law  themselves  ? 

1401.  The  law  would  be  applied  by  the  magistrates? — I  don't  know  if  the  people 
would  like  it.  If  the  magistrates  had  policemen  to  carry  out  the  law  we  would  not 
like  it ;  those  are  people  who  treat  us  badly,  and  no  good  would  come  out  of  it. 

1402.  Sir  J,  D,  Barry.'\  Suppose  a  chief  were  consulted,  and  the  councillors  were 
taken  as  a  jury  list  from  which  men  would  be  selected  to  give  aid  to  the  magistrate, 
would  they  not  appreciate  that,  and  be  competent  to  say  if  a  man  were  guilty  or  not  P 
— We  cannot  say  anything  about  that,  because  it  is  not  our  idea.  We  only  know  the 
customs  we  have  been  speaking  to  you  of. 

1403.  Hon.  Mr.  Upington7\  Suppose  a  magistrate  desired  to  ascertain  truly  whether  a 
man  was  guilty  or  not,  and  wished  to  have  it  decided  by  people  of  his  own  race,  would 
it  not  be  well  to  have  nine  men  from  prisoner's  own  people  to  consider  the  question  ? 
— We  should  like  this  very  much,  because  it  would  be  following  our  own  custom  ;  if 
the  men  were  allowed  to  sit  and  listen  to  the  case,  and  at  the  end  to  say  to  tiie 
magistrate,  "  this  is  the  case,"  giving  him  the  word,  it  would  be  well. 

1404.  Sir  J,  D.  BarryJ]  If  you  had  those  nine  councillors  in  the  box,  do  you 
think  they  would  talk  the  matter  over  and  settle  among  themselves  what  the  judgment 
should  be  ?-— Yes,  they  would  like  it  very  much,  because,  as  I  said  before,  it  would  be 
following  our  own  custom. 

1405.  That  is  the  sort  of  thing  you  have  been  doing  among  yourselves  P — Yes, 
that  is  oui*  custom ;  we  used  to  go  and  hum  (visit  or  wait  on  the  chief)  at  the  great 
place.  If  the  people  saw  the  councillors  in  the  comi:  with  the  magistrate,  they  would 
say  we  can  "busa  "  at  this  place,  according  to  our  custom,  and  they  would  like  that. 

1406.  If  a  Kafir  is  charged  \\\i\i  a  "  blood  "  offence,  is  he  not  allowed  to  select 
some  man  to  txilk  for  him  P — Toto  says :  Each  man  had  to  talk  for  himself,  we  had  no 
perverters. 

1407.  Would  you  sooner  be  Avithout  the  pervei'tei's  ? — Yes,  because  then  you  can 
get  the  truth. 

1408.  Mr.  «/.  AyUJf\]  Do  you  think  a  magistrate  in  the  Transkei  would  be  well 
assisted  if  he  had  nine  Fingoes  or  Kafirs  in  the  court  to  talk  the  matter  over  P — Yes,  if 
the  magistrate  treated  them  kindly  they  would  be  willing  to  go. 

1409.  Suppose  in  that  country  there  should  be  a  custom  that  the  people  should 
help  the  magistrate  in  arranging  roads,  or  in  managing  schools,  would  the  people  take 
suificiont  interest  in  these  works  to  discuss  the  matter  ? — Yes,  they  would  like  it ;  it  is  a 
busa, 

1410.  These  works  would  give  a  gi*eat  deal  of  trouble,  and  there  woidd  be  no  pay 
for  them  ;  under  those  circumstances  do  you  think  the  people  woidd  imdertake  thorn  P — 
If  they  got  nothing  they  would  not  be  satisfied. 

1411.  Would  they  not  look  upon  it  as  a  privilege  if  they  were  asked  to  help  the 
magistrate  ? — A  man  does  not  like  to  work  if  he  cannot  get  his  stomach  filled. 

1412.  But  the  councillor  is  not  paid  for  gi^dngadAace  to  the  chief  is  he  P — Yee,  he 
has  cattle  given  him.  Just  as  wc  are  here  now,  I  might  say  to  the  chief,  *'  GHive  me  a 
cow."  A  councillor  might  see  a  cow  being  milked  in  the  kraal,  and  say,  "  Chief,  I  like 
that  cow,"  and  the  chief  would  say,  "Drive  it  home."  We  are  very  sorry  the  chie£s 
have  died.  If  I  saw  a  chief  riding  a  horse,  I  might  say,  "  Give  me  that  horse,"  and  he 
would  gi^e  it  to  me. 
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Ezaminatioii  of  Toto,  T^huka^  Metu,  Ngqaba,  Zonkey  and  Dashe,  Gaikas,  continued. 

1413.  Sir  J.  D,  Barry J\  Is  lobola  demanded  by  the  parent  because  he  loses 
services  of  his  daughter  P — Toto  says  :  When  a  girl  is  going  to  be  married  it  is  expected  ^99'^^^ 

Sept. 


1413.  Sir  J.  D,  Barry J\  Is  lobola  demanded  by  the  parent  because  he  loses  the   Toto,  Ts 

^ oes  of  his  daughter  P — Toto  says  :  When  a  girl  is  going  to  be  married  it  is  expected  ^99^^^ 

that  something  shall  be  received  for  her,  because  there  has  been  a  great  deal  of  expense  ^ 


sthermamage. 

Tshuka  says :  The  dowry  and  ikasi  is  the  knot  of  relationship  and  of  marriage, 
therefore  when  a  girl  goes  to  one  kraal,  something  is  to  go  from  that  kraal  to  the  father 
of  tiie  girl,  80  that  earn  family  should  possess  something. 

(Tne  other  witnesses  agree.) 

1414.  Then  it  is  not  because  the  father  of  the  girl  loses  the  services  of  his  daughter 
that  he  receives  the  lobola  ? — Toto  says  :  It  is  not  on  account  of  the  services  only ;  that 
reason  is  considered,  but  besides  that,  there  is  the  relationship  to  be  considered. 

1416.  Why  should  anything  be  paid  for  relationship  P — There  would  be  no 
relationship  without  the  cattle,  for  there  would  then  be  no  friendship  between  the  two 
kraals. 

1416.  Our  custom  is  for  the  parents  to  give  dowry  to  their  daughters  when  they 
are  about  to  be  married,  and  how  is  it  that  Kafirs  expect  something  for  their  girls,  and 
look  upon  them  as  they  would  upon  cows  ? — With  regard  to  the  sale  of  a  cow  it  is  quite 
a  different  matter.  We  do  not  sell  our  girls,  but  cattle  are  paid  for  them  to  create  an 
alliance  between  the  two  fiuuiKes. 

Ngqaba  says :  When  a  girl  is  married  she  goes  from  one  family  or  tribe  to  another, 
and  cattle  are  sent  from  the  other  family  or  tribe  to  show  their  recognition  of  her,  and 
also  to  provide  an  asylum  for  her  in  future,  supposing  she  should  come  to  need  it ;  then 
the  cattle  are  divided  among  the  father's  family,  so  that  if  the  father  himself  became 
poor,  the  girl  in  case  of  need  could  claim  from  others  who  had  received  ikan  cattle. 
You  white  people  appear  to  marry  yoirr  girls,  and  then  have  done  with  them,  and  take 
no  further  interest  in  them. 

1417.  But  we  take  such  interest  in  our  daughters  that  we  provide  them "  with  a 
dowry,  which  is  for  her  own  use  in  the  future  ? — We  also  have  the  same  custom ;  and 
it  often  happens  that  when  a  girl  is  going  to  be  married  she  takes  a  C4)w,  and  often 
^when  her  kaross  is  worn  out  she  sends  to  her  father  for  a  new  one,  and  he  gives  one  to 
her ;  she  gets  the  ox  out  of  which  the  kaross  is  made,  and  in  addition  to  this  she 
frequently  takes  'with  her  one  of  the  sacred  cattle  belonging  to  the  family,  called 
tihuhinga.  So  that  in  that  respect  oiu'  custom  is  very  siinilai-  to  the  one  mentioned 
by  you. 

1418.  How  ai'e  the  lobola  cattle,  after  they  have  been  received,  distributed  ? — 
Ngqaba  says :  When  the  dowry  cattle  get  to  the  father's  kraal  his  relatives  are  assembled 
together,  brothers,  \mcles,  and  sons,  and  the  cattle  are  distributed  among  them,  some 
regard  being  given  to  those  who  assisted  at  the  ceremony  of  the  intonjane,  and  who 
^ve  cattle  on  that  occasion  to  be  killed  at  the  feast.  It  sometimes  happens  that  even 
an  uncircumoised  boy,  if  a  poor  relative,  would  have  a  claim,  and  would  receive  one  of 
the  cattle.  The  father  of  the  girl  and  the  heir  of  the  house  to  which  she  belonged  would 
have  the  most  say  in  the  distribution. 

1419.  What  are  the  expenses  incurred  in  connection  with  the  custom  of  the 
tntonjane  ? — The  usual  way  is  for  either  the  father,  or  heir  of  the  house  to  which  the 
girl  belongs,  or  her  imcle,  or  some  other  relative,  to  give  a  beast  to  be  killed  for  the 
feast.  The  number  of  cattle  killed  is  according  to  the  circiunstances  of  the  people  ;  if 
they  were  rich,  each  would  give  a  beast,  but  poor  people  are  not  compelled  to  go  beyond 
Tvhat  they  can  afford. 

1420.  What  are  the  obligations  imposed  by  custom  upon  the  father  of  the  girl, 
and  upon  the  relatives  who  receive  a  portion  of  the  lobola  ? — Toto  says  :  The  girl 
knows  all  the  parties  who  received  a  share  of  the  ikasi  paid  for  her,  and  as  her  childi*en 
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Toto,  Tihuka  M^tu,  grow  up  she  will  give  them  this  informatiou,  and  when  they  arrive  at  maturity  they 
jfyqaba.^Zonke,  and  ^jjj  ^^  ^^  these  people  and  ask  for  cattle  or  assegais ;  if  the  girl  became  poor  and  re- 

quired  assistance,  she  would  go  to  these  relatives  and  ask  for  cattle,  and  in  nearly  evexy 

Sept.  16,  1881.      case  she  would  receive  something,  with  which  she  would  return  to  her  husband's  kraal. 

Supposing  that  her  husband  died,  and  she  could  not  remain  at  his  kraal,   she   would 
have  the  ri^t  to  go  to  her  relatives  for  maintenance  for  herself  and  children. 

1421.  if  those  people  who  received  iA:a^*  refused  to  ffive  maintenance  to  the  girl 
when  she  claimed  it,  would  the  chief  order  them  to  give  the  assistance  asked  for  P — 
Yes. 

1422.  Would  that  be  after  a  formal  complaint  had  been  made  to  him  ? — Yes. 

1423.  Does  he  decide  what  is  to  be  paid  for  maintenance  ? — The  chief  would  say 
to  the  man,  "  Show  your  friendship  which  you  had  when  you  received  the  cattle  for  this 
woman,  and  to-day  you  are  washing  it  off." 

1424.  If  he  refused  to  show  his  friendship,  what  would  the  chief  then  do  P — Then 
it  would  become  an  ordinary  case,  and  pajnoient  would  be  exacted  from  the  man. 

1425.  In  the  form  of  a  fine  ? — Yes,  he  would  be  pimished  by  paying  a  fine  in 
cattle. 

1426.  To  whom  would  the  fine  go  ? — It  would  be  given  to  the  ^irl. 

1427.  Would  she  get  that  fine  directly,  or  would  the  chief  appomt  some  care-taker 
to  look  after  it  for  her  benefit,  and  for  her  children's  benefit  P — The  fine  would  go  to 
the  woman  herself.  The  chief  would  say,  **  Here  are  the  cattle,  and  you  had  better  go 
to  a  friend  of  yours  and  stay  there." 

1428.  She  would  go  to  her  father's  friends  P — Yes,  she  would  choose  some  relatiTB 
of  her  father,  if  her  fatner  were  not  alive,  and  live  with  him. 

1429.  Suppose  the  woman  dies  after  having  received  the  fine  awarded  by  the  cihiei^ 
would  her  chiidren  have  a  claim  upon  it  P — Yes. 

1430.  Do  you  know  of  a  case  where  a  chief  has  had  to  step  in  to  order  a  father 
to  pay  a  fine  because  he  would  not  help  his  daughter  P — We  never  have  cases  of  that 
kind ;  a  man  always  receives  his  own  daughter. 

1431.  But  when  the  father  of  the  girl  is  dead,  and  some  of  those  who  have  received 
a  portion  of  the  lobola  are  alive,  but  refuse  to  show  friendship,  what  then  P — That  is 
a  case  we  mentioned  before,  when  we  said  the  girl  would  go  and  complain  to  the 
chief. 

1432.  Can  you  mention  a  case  where  assLstanoe  was  refused  and  ordered  afterwards 
by  the  chief  to  be  given  P — Yes,  Jikane's  daughter,  Mato,  was  married  to  Pizana  of 
Ndhlambe's  tribe.  She  went  back  to  her  relatives  after  her  husband's  death,  and  went 
to  Gagana,  her  undo,  for  help,  and  Gtigana  said  to  her  ^^  go  away."  Then  she  went  to 
Eofana's  kraal,  Kofana  being  a  relative  of  Gagana,  and  then  accompanied  by  the  men 
of  that  kraal  she  went  to  Stockwe  to  state  the  case.  The  result  was  that  Gugana  was 
compelled  to  return  the  cattie  he  had  received  out  of  the  ikasi  paid  for  Mato ;  and  they 
were  for  the  benefit  of  Mate's  children,  she  being  subsequently  married. 

1433.  Before  a  woman  is  married  is  her  consent  obtained  or  not  P— She  is  not  oon- 
flulted ;  she  is  called  to  the  kraal  where  the  men  are  assembled,  and  they  say  to  her, 
^*  You  must  smear  yourself  with  red  clay  to-day,  we  are  going  to  send  you  to  so-and- 
so,"  meaning  her  intended  husband.  She  then  sets  herself  ready,  and  the  bridal  party 
leaves  accordingly.  Even  if  the  girl  says  sue  does  not  wiaii  to  go  with  the  man 
mentioned,  she  will  be  compelled  to  do  so.  If  she  goes  to  the  chief,  she  would  be 
ordered  to  obey  her  parents. 

1434.  If  she  is  ordered  to  marry  a  man  she  has  not  seen  before,  she  must  obey  ?— 
Yes,  even  if  she  has  to  go  from  here  to  Ohaka's  country  to  her  husband. 

1435.  What  would  be  the  penalty  if  she  refused ? — She  always  goes;  she  knows 
she  cannot  go  beyond  the  order  of  the  people  to  whom  she  belongs. 

1436.  Suppose  she  knows  the  man,  but  dislikes  him,  would  she  then  have  to  go  ? 
— Sometimes  when  she  is  very  obstinate,  they  send  the  man's  cattle  back  again. 

1437.  Have  they  the  power  to  marry  her  to  a  man  she  does  not  like  P — Yes,  some- 
times the  relatives  make  her  go  in  spite  of  all  opposition. 

1438.  And  what  the  relatives  wish,  would  the  chief  enforce  ? — When  she  goes  to 
the  chief  she  has  less  cliance  than  with  her  relatives,  because  the  chief  womd  beat 
her. 

1439.  Can  you  give  an  instance  where  a  woman  who  had  refused  to  marry  a  man 
was  ordered  to  do  so  by  her  relatives  ? — Dashe  says :  Kobini's  daughter  refused  to 
marry  Gwenta,  and  went  to  Maqomo  about  it,  and  Maqomo  pulled  out  a  sjambok  and 
gave  her  a  beating.  She  remained  with  Gwenta  for  years  and  had  children  by  him, 
but  she  finally  ran  away  and  was  never  traced. 

1440.  Do  you  know  of  any  case  where  a  girl  has  committed  suicide  in  oonsequenoe 
of  being  forced  to  marry  P — We  know  of  no  instance  of  a  girl  having  committed  suicide 
imder  those  circumstances. 
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1441.  Have  you  ever  heard  of  suoh  a  case  P — We  oamiot  briiu?  any  case  of  the  J*^»  T$huka,  Meit», 
kind  to  our  reoollectioiis.  ^^'^^%^^'' 

1442.  Can  any  of  you  give  another  case  where  a  woman  has  been  forced  to  marry  

either  by  her  father,  or  by  the  chief  ? — ^Tshuka  says :    Euo's  daughter  refused  Fulani,      S^-  ^^  i®^^* 
and  Euo's  son  Stockwe  gave  hor  a  beating.     She  went  to  Fulani  and  lived  with  him  all 

her  life.     He  is  dead  now,  but  she  is  living  with  her  chUdron,   a  happy  woman.     Her 
ohiidren  are  grown-up  men  now.     Then  Qukaba's  daughter  refused  Tuyebewatna,  and 
fiihe  also  was  beaten  and  forced  to  go  to  him ;  she  married  him  and  lived  Avith  him  very 
happily  all  her  life,  and  is  still  at  the  kraal  with  her  family. 
(JDashe  says  he  is  a  relative  of  that  girl.) 

1443.  Did  you  help  in  forcing  the  woman  to  marry  ? — No,  I  belonged  to  the  hus- 
band's &mily. 

1444.  In  this  oase  was  the  chiefs  intervention  called  in  ? — The  chief's  intervention 
was  not  required. 

144o.  Have  any  of  you  forced  your  daughters  to  marry  men  they  did  not  like  P — 
Toto  says :  No ;  my  girls  all  go  without  a  word  and  live  with  their  husbands.  Two  of 
them  are  married  to  old  men. 

1446.  Did  you  select  their  husbands  for  them  ? — I  merely  say  to  the  girl  on  the 
day  she  is  leaving,  "  smear  with  red  day,  you  are  going  to-day."  The  Rev.  Dr. 
Stewart  knows  one  of  the  old  men  to  whom  I  have  married  my  daughter. 

1447.  Did  she  express  any  wish  to  be  married  to  him  P — No. 

1448.  Then  you  consulted  your  o^vn  wishes  in  the  matter  P — I  was  satisfied  with 
the  man;  I  knew  lus  character,  and  told  him  I  wished  to  have  friendship  with  his  family. 
We  would  not  send  a  girl  to  a  man,  if  he  hod  plenty  of  cattle  even,  unless  we  were 
satisfied  that  he  would  make  a  good  husband. 

1449.  You  thought  the  man  who  married  your  daughter  would  make  a  good 
husband  P— Tes,  I  thought  he  would  be  kind  to  her,  and  the  girl  hsis  remained  with  him 
comfortably  ever  since.     In  fact  both  of  them  have  come  to  hve  with  me. 

1450.  Is  it  the  custom  for  a  daughter  to  go  and  live  with  her  father,  taking  her 
husband  with  her  ? — I  saw  that  they  were  poor  where  they  were  living,  and  I  said 
you  had  better  come  and  live  with  me.  The  girl  found  something  to  do  at  Love- 
dale. 

1451.  How  old  was  this  girl  when  she  married  the  old  man  P — She  was  an  iniombi 
about  sixteen  years  old. 

1452.  How  old  was  the  man  ? — He  was  younger  than  I  am  ;  she  has  four  children 

BOW. 

1453.  How  many  cattle  did  you  get  P — Ten  head  of  cattle. 

1454.  Do  you  tlunk  you  could  have  got  ten  head  from  a  yoimg  man  ? — I  do  not 
like  to  marry  my  girls  to  yoimg  men.  They  are  troublesome  ;  they  thi'ow  the  girls 
away  and  get  tired  of  them.  With  us  a  girl  docs  not  choose  her  own  husband,  we 
choose  for  her. 

1455.  Did  the  fiLuiily  of  any  yoimg  man  apply  to  you  for  yo\xx  daughter,  before 
you  married  her  to  the  old  man  ? — Yes,  there  were  several  applications  for  her.  Several 
young  men  wanted  her.  I  said  I  did  not  trust  in  them,  and  would  rather  give  my  girl 
to  a  man  of  some  standing,  and  on  whom  T  could  depend. 

1456.  How  much  lobola  did  these  young  men  offer  P — As  an  earnest  of  their  in- 
tentions one  offered  five  head  of  cattle,  and  another  offered  three  ;  but  that  was  not  the 
full  number,  and  had  I  consented,  more  would  have  been  given.  They  knew  my 
daughter  before,  and  my  daughter  would  have  taken  any  one  of  them  if  I  had  told  her 

to. 

1457.  Did  you  ever  tell  your  daughter  that  those  young  men  had  asked  for  her  ? — 

I  said  nothing  at  all  about  the  offers  to  her.     I  said  to  those   fellows  :    "I  don't  want 

you." 

1458.  Had  you  any  reason  to  suppose  that  your  daughter  liked  any  of  these  young 
men  ? — Our  custom  is  for  the  father  of  the  girl  to  choose  the  husband.  She  did  not 
know  about  the  applications  at  all. 

1459.  Did  the  young  men  show  any  attention  to  her? — I  don't  know  about  that, 
and  I  did  not  care  to  ask. 

1460.  How  many  daughters  have  you  P — Seven. 

1461.  All  by  one  wife  ? — Counting  Httle  girls  I  have  nine  altogether,  some  by  one 
-vvife  and  some  by  another.     I  have  three  wives,  and  only  two  sons,  two  more  having 

died. 

1462.  Have  you  married  another  daughter  also  to  an  old  man  ? — I  have  seven 

married  daughters. 

1463.  How  much  did  you  get  with  each  daughter  P — I  got  twelve  head  of  cattle 
for  one  girl ;  for  my  daughter  by  my  great  wife  I  ^ot  thirteen  head  ;  I  got  ten  head 
for  one  married  to  a  Tambookie,  and  1  have  not  finished  with  that  man  yet ;    I  got  ten 
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v^^^A  ^^^ks^'^^^d  ^®^  ^^  cattle  and  two  horses  for  another,  and  I  have  not  done  with  him,  he  has  not 
^^   ^' DMh$,'   ^   P^id  all  his  lobola  ;  I  got  six  head  of  cattle  for  another  gii*l,  and  that  is  not  completed 
yet. 

*     *  14G4.  How  much  more  do  you  expect  ? — If  he  pays  me  seven  head   I   will    ffo   to 

him  ag-ain.  Another  man  lias  paid  me  nine  head  of  cattle,  and  he  owes  me  more  ;  1  must 
go  to  nim  again.  Although  I  am  an  ugh'  man  my  girls  are  good-looking.  When  a 
man  looks  at  one  of  them  he  trembles.  If  you  saw  even  my  little  girl,  you  would  say : 
"  oh  !  I  wish  I  were  a  hlaek  man.'*  My  oldest  son  has  five  girls,  and  my  second  son 
has  two.  i[y  In-other  died  and  has  left  me  nine  girls ;  and  another  brother  of  mine  has 
also  nine  girls,  so  that  tlieiB  are  thirty  girls  among  us.     I  will  have  their  cattle. 

14G5.  Do  you  find  husbands  for  these  girls,  your  nieces,  just  as  you  would  for 
your  own  children  ? — All  these  men  you  see  Avorking  in  town  among  you  are  all  working 
for  me.  I  hope  you  will  pay  these  servants  well  and  give  them  nice  cattle  for  pa^Tnent, 
for  they  are  coming  to  me. 

146G.  Have  you  Tot  all  the  cattle  you  received  for  the  girls,  or  did  you  give  any 
to  your  relatives  ? — Yes,  1  have  distributed  them,  in  some  cases  I  have  only  kept  one 
head  of  cattl.^"  for  myself. 

1467.  Uosides  the  old  man  you  mentioned,  have  any  other  of  your  sons-in-law 
gone  to  live  with  you? — No. 

14()vS.  You  say  you  prefer  old  men  to  j'ouug  ones,  because  the  latter  are  too 
troublesome  ? — Those  are  not  very  old  men  I  have  married  my  girls  to. 

14G9.  Were  you  bom  before  the  war  of  1835  ? — I  was  a  youg  man  then. 

1470.  Is  the  oldest  son-in-law  near  your  age  ? — He  is  not  a  very  old  man,  he  is 
about  forty.     All  the  other  girls  are  married  to  j'oimger  men 

1471.  Why  do  you  say  that  yoimg  men  are  troublesome? — By  young  men,  I 
mean  those  who  have  just  been  circumcised,  very  young  men.  They  just  go  wandering 
about  all  over  the  country,  getting  a  loaf  of  bread  here,  and  a  drink  at  a  canteen  over 
yonder,  and  were  woidd  my  girl  be  ?  These  men  are  no  good  at  work.  WTien  they  go 
to  farmers  and  get  a  piece  of  work  they  don't  stay  there. 

1472.  What  number  of  cattle  did  you  pay  for  your  wives  ? — My  great  wife  cost 
me  twenty  head  of  cattle.  Three  or  four  men  wanted  her,  and  they  all  wanted  to  show 
what  they  could  do  in  the  waj'  of  giving  cattle,  and  I  gave  more  than  anyone  else 
could.  That  is  how  I  got  her.  She  is  with  me  now  ;  she  is  a  fine  tall  woman  and 
works  in  Dr.  Stewart's  ganlen.     Even  now  she  makes  a  man  look  kindly  to  her. 

1473.  A\Tiy  did  you  marry  her  ? — I  married  her  because  I  liked  her.  The  matter 
was  opened  at  her  father's  kraal,  by  his  speaking  to  my  father,  and  saying  that  he 
liked  me,  and  would  send  his  girl  to  our  kraal.  The  two  old  men  settled  it  amoni^ 
themselves,  and  the  first  I  knew  of  it  was  when  the  girl  arrived.  I  had  not  asked  for 
her  ;  she  was  brought  to  our  kraal. 

1474.  Did  they  then  ask  you  what  number  of  cattle  j'ou  were  A\'illing  to   give  P 

She  came  after  the  dowry  had  been  paid. 

1470.  Wlio  fixed  the  dowTy  ? — TIk^  father  of  the  girl  said  he  wanted  twenty  head 
of  cattle. 

1476.  Was  that  before  she  was  brought  to  yom*  kraal  ? — Y'es. 

1477.  Did  you  consent  to  give  the  tw^enty  head? — My  father  consented  for  me. 

1478.  Did  he  take  your  cattle,  or  did  he  pay  for  you  himself  ? — Among  us  the 
junior  has  no  cattle,  and  the  father  gives  the  cattle  for  him.  After  I  was  married  I 
set  up  a  house  for  myself. 

1470.  At  the  time  when  you  maniod  your  great  wif(^,  had  you  any  other  wives  ?— 
No  ;  she  was  my  first  wife.     I  remained  at  my  father's  kraal  and  helped  him. 

14(S().  Ha<l  he  any  j>owor  over  you  niter  yow  got  married  ?— Yes,  I  was  under  ray 
father  all  his  life  tinu».  If  a  father  tells  his  son  to  go  to  another  kraal,  he  gives  him 
so  many  cattle,  and  says  '•  go  and  build  over  there.'  The  father  commands  the  whole 
family  during  his  life  time. 

1481.  After  you  mamed  your  great  wife,  did  you  marry  a  second  wife  ? — TTes,  I 
married  a  right-hand  wife,  and  gave  eight  head  of  cattle  for  her. 

1  182.  Wlio  chose  her  ?— I  did. 

14H3.  Is  it  usual  iov  a  i'lither  to  choose  more  than  one  wife  for  his  son  ? — It  hap- 
pens in  different  ways ;  soiuptimes  the  father  will  select  even  a  second  wife,  and  some- 
times the  son  will  say  ''  I  like  that  woman,"  and  they  will  aiTaugo  it.  Then  the 
relatives  will  bo  assembled  and  will  be  told  that  the  son  wants  to  marrv. 

1484.  Wlien  you  marrie^l  a  second  time  did  yom-  father  choose  yoiu*  wife  ? I 

went   to  him,  and  said  *' there  is  a  girl  I  like,"  and  he  consented. 

1485.  Did  you  pay  yom*  own  cattle  for  her  ? — The  matter  was  aiTanged  between 
our  relatives  ;  my  father  did  not  give  anything  himself,  but  my  brothers  gave  towards 
the  ikasl,     I  went  myself  to  ask  for  the  girl. 


-W 
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1486.  What  did  you  say  to  the  girl's  father  ?™I  said  "  I  like  this  girl  and  would  Toto,  m 
jish  her  to  be  my  wife."    He  said,  aU  right.     Then  he  brought  her  to  my  kraal.  -^W«*«.^ 

r*!j^  1487.  Before  he  brought  her  to  your  kraal  did  he  say  anything  about  cattle  P —  - 

The  first  thing  was  this  :    I  sent  a  man  to  the  father  of  the  girl  to  say  I  liked  her,  but      8«pt.  i 
that  she  must  not  go  to  the  intonjane  any  more.     Then  I  began  to  send  cattle  ;    I  sent 
six  head  first,  and  then  the  girl  was  brought ;  then  I  cave  two  more  when  the  bridal 

Earty  left  our  kraal.     They  took  back  two  head  with  them,  and  we  slaughtered  three 
ead  at  our  kraal. 

1488.  Why  did  you  say  that  the  girl  was  not  to  go  any  more  to  the  intonjane  ? — ^I 
said  that  I  was  going  to  marry  her ;  and  I  objected  to  her  going  to  the  intonjane  and 
playing  with  the  yoimg  men,  seeing  that  she  was  to  be  my  wife. 

1489.  You  meant  that  she  was  not  to  attend  the  dances  connected  with  the  inion^ 
jane  ? — ^Yes. 

1490.  Is  it  usual  for  a  father,  when  he  receives  a  proposal  for  one  of  his  daughters, 
to  prevent  her  going  to  these  dances  P — Yes,  if  a  girl  is  going  to  be  married  she  does 
not  attend. 

1491.  Before  you  went  to  your  father  about  this  second  marriage,  did  you  consult 
your  great  wife  at  all  P — I  did  not  say  anything  to  my  great  wife.  She  would  not 
assist  me  to  be  married,  but  I  would  tell  my  relatives. 

1492.  Did  you  find  out  from  her  if  she  would  like  you  to  maiTy  again  before  you 
took  proceedings  P — Yes,  she  must  have  been  satisfied,  because  both  are  living  with 
me  now  ;  neither  of  my  Avives  have  left  me. 

1493.  When  the  second  wife  was  brought  to  your  kraal  was  there  any  dancing  P — 
Yes,  there  was  the  usiml  dance. 

1494.  Did  yoiu*  great  wife  attend  that  dance  P — Yes. 

1495.  Do  wives  like  other  wives  added  to  their  husband's  establishment  P — N^aba 
flays  :  They  are  different ;  some  wives  say  to  their  husbands  that  they  wish  lum  to 
marry  a  second  wife  ;  others  a^ain  don't  like  it. 

1496.  Why  do  they  ask  their  husbands  to  marry  a  second  wife  P — A  wife  may  say 
to  her  husband :  "  I  would  like  you  to  marry  another  wife,  because  I  cannot  do  the 
work  on  this  place  without  assistance." 

1497.  What  work  would  that  be  P — The  work  about  the  place,  such  as  cooking  and 
cutting  wood. 

1498.  But  a  second  wife  would  not  hdp  at  a  great  wife's  cooking,  would  she  P  Has 
not  each  wife  a  separate  establishment  P — Tshuka  says :  Sometimes  a  wife  may  think 
in  this  way  :  her  husband  may  fall  ill  and  one  wife  could  attend  to  him  while  the  other 
looked  to  the  other  duties,  and  they  would  help  one  another  in  that  way.  Sometimes  it 
happens  that  a  woman  is  not  very  strong,  and  would  rather  have  another  woman  on  the 
place  to  be  of  assistance  to  her,  and  to  nurse  her  in  preference  to  be  nursed  by  her 
nusband. 

1499.  As  a  matter  of  fact,  each  wife  has  a  separate  hut  and  eats  separately  P — 
Yes. 

1500.  And  so,  too,  with  the  children  of  each  establishment  P — Yes. 

1501.  Do  they  cultivate  separate  gardens  P — Yes. 

1502.  And  the  produce  of  the  different  gardens  goes  to  the  separate  establish- 
ments ? — Yes. 

1603.  Then  a  second  wife  is  no  help  to  a  first  wife's  domestic  establishment  P — In 
<»fle  of  sickness  she  would  be  a  help. 

1504.  Do  you  know  of  any  case  or  number  of  cases  where  a  first  wife  asked  her 
husband  to  marrj*^  a  second  wife  P — Arashi  was  married  to  Kueza  of  Ndhlambe's  tribe. 
Arashi  left  his  father's  kraal  and  built  a  kraal  for  liimself .  His  wife,  wlio  was  my 
sister,  lived  with  him  long  at  this  kraal,  and  then  she  said,  you  had  better  get  another 
wife,  because  I  am  not  a  strong  woman.  When  I  am  ill  there  will  be  no  one  here  to 
get  water  and  make  fires,  and  when  1  am  Ij^ng  in  the  hut  you  will  he  prevented  from 
goin^  out  and  looking  after  the  cattle,  because  you  won't  be  able  to  leave  me.  So  he 
mamed  a  second  wife,  Seko's  daughter.     He  also  married  a  third  wife. 

1505.  Had  your  sister  any  children  when  she  asked  her  husband  to  marry  again  P 
—She  had  four  children  then. 

Dashe  says :  My  sister  practised  medicine  ;  she  was  a  doctress,  and  was  continually 
being  sent  for,  so  she  said  to  her  husband :  "  I  wish  you  would  marr}'  again,  because  I 
am  continually  being  sent  for  to  see  people,  and  while  I  am  away  there  is  no  one  to 
li|^ht  the  fires  for  j^ou,  and  cook  your  food."  So  he  married,  and  both  of  his  wives  are 
still  living  with  him.  It  is  a  common  thing  for  mairied  women  to  tell  their  husbands 
to  many  other  ^-ives. 

Toto  says  :  We  don't  have  to  go  far  for  illustrations  you  want.  I  have  three 
wives,  and  they  are  all  three  living  with  me.  The  third  wife  I  attached  to  the  great 
house,  because  my  great  wife  said  to  me  "  You   must    marry   again,    and   provide  my 
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Toto,    Tthuka  Mete,  houso  with  a  rafter."     My  brother  lias  three  wives  ;  while  he  had   only  two,  his  great 

^**^2)aSr*^*  ^^^  ^^®  ^^^  ^  ^^™^  "  Provide  my  house  with  a  support,"  and  so  he  luarried  a  third  wife. 

*  He  has  since  died,  and  all  three  of  his  Avives  are  living  with   our  family   still,  and  no 

S«pfe.  16, 18S1.      one  lias  gone  home.    They  are  all  living  \Wth  me,  and  theii-  children  are  there  too.   The 

chief  Stootw'e  was  asked  by  his  right-hand  wife  to  many  another  woman  to  be  attached 
to  her  section. 

1506.  How  does  this  additional  wife  become  a  suppoit  or  rafter  ? — Toto  saya : 
They  belong  to  the  great  house  ;  if  a  mfe  who  is  a  rafter  has  a  son,  that  son  ranks  as  a 
younger  brother  in  the  great  house. 

1507.  Then  are  women  generally  pleased  when  their  husbands  take  other  wives? 
— Yes,  they  are  satisfied,  because  it  is  a  custom. 

Tshidta  says  :    There  is  jealousy  sometimes  among  the  %\ive8. 

1508.  A\Tiat  did  you,  Toto,  pay  for  your  third  wife  ? — Nine  head  of  cattle. 

1500.  Your  wives  have  brought  you  in  a  good  deal  of  stock  by  having  so  many 
children  ? — Yes,  I  have  given  you  an  account  of  my  daughters. 

1510.  Is  it  a  profitable  thing  for  a  Kafir  to  have  many  daughters  ? — Yes. 

1511.  But  when  a  son  marries  the  father  gets  nothing  for  mm,  but  pays  out  in- 
stead ? — Yes,  I  mairied  one  of  my  sons,  and  paid  cattle  on  his  account. 

1512.  Then  the  sous  bring  in  nothing  ? — They  can  work  for  cattle  and  get 
earnings. 

1513.  Do  those  earnings  go  to  support  the  son's  own  establishment? — He  brings 
his  cattle  to  the  father's  kraal,  and  the  father  is  interested  in  them,  and  uses  them. 

1514.  How  many  sons  have  you  ? — I  have  two  grown-up  sons,  and  one  boy. 

1515.  By  which  wife  are  they  ? — One  by  the  great  wife,  another  by  the  right- 
hand  wife,  and  the  boy  by  the  thii'd  wife. 

1616.  What  good  have  they  done  for  you  ? — I  would  not  be  here  to-day  if  I  had 
not  had  those  sons.     Here  I  am  and  they  are  looking  after  things  at  home. 

1517.  Have  they  got  \viveB  ? — Yes,  I  said  before  that  my  one  son  had  five  daugh- 
ters, and  that  the  other  also  was  married. 

1618.  Do  they  live  in  your  kraal  ? — Yes. 

1519.  TVTiich  do  parents  generally  prefer,  boys  or  girls  ? — We  like  them  both. 

1520.  Do  you  like  boys  least  ? — I  cannot  say  that  we  like  one  more  than  the  other ; 
the  girls  bring  cattle  and  the  boys  look  after  them. 

1521.  n  you  were  a  great  chief,  your  girls  would  bring  you  in  a  greater  deal  of  - 
cattle  ;  as  much  as  fifty  or  one  hundred  for  some  ? — ^Yes. 

1522.  If  a  chief  has  a  large  niunber  of  boys,  each  of  them  could  only  do  a  oeortain 
quantity  of  work  ? — The  circumstances  of  a  chief's  sons  are  different.  They  would  have 
kiaalB  of  their  own. 

1523.  Then  would  they  not  help  their  parents  ? — If  I  had  land  I  would  say  to  my 
eldest  son,  you  must  make  a  kraal  over  there  ;  so  it  is  with  the  sons  of  a  chief,  they 
make  kraals  and  hold  them  for  their  father. 

1524.  Then  the  laboiu*  of  the  chief's  son  would  be  more  productive  than  the  labour 
of  a  poor  man  ? — The  chief's  son  works  while  he  is  a  youth,  but  when  he  becomes  ma- 
ture he  orders  his  people  to  work. 

1525.  Do  the  chiefs  prefer  boys  or  girls  P — We  like  to  have  plenty  of  wives,  plenty 
of  boys  and  girls ;  We  like  them  all.     We  like  our  name  to  live  in  our  children. 

1526.  What  is  your  reason  for  liking  plenty  of  children? — For  many  reasons ; 
among  others  this,  that  supposing  some  should  be  unfortimate  the  others  would  help 
theiti. 

1527.  Has  it  ever  ocoun'ed  to  you  that  in  the  world  there  are  the  same  number  of 
men  and  women  ? — I  cannot  ooimt  that  way ;  I  know  that  one  man  has  ten  wives,  an- 
other six,  another  four,  and  so  on,  and  there  are  enough  for  all. 

1528.  But  it  is  the  case  that  the  number  of  the  sexes  are  equal  ? — I  do  not  think 
80,  there  are  more  women  than  men. 

1529.  Where  they  have  actually  ooimted  the  nmnbers,  it  has  been  found  that  they 
are  equal  ? — Well,  I  T^dll  not  argue  that  point,  if  you  say  you  have  counted. 

1630.  If  the  rich  man  gets  many  wives  then  there  are  none  left  for  the  young  mea» 
and  if  Kafir  fathers  thiilk  the  young  men  make  troublesome  husbands  they  are  not 
likely  to  get  married  at  all  ? — It  is  a  man's  own  fault  if  he  can  get  no  cattle  to  many ; 
he  can  get  a  wife  if  he  likes  to  pay  for  her. 

16ol.  But  if  every  man  was  industrious  every  man  could  not  get  a  wife,  if  some 
had  three,  and  others  six,  and  so  on  ? — A  man  does  not  get  a  wife  because  he  does  not 
work ;  he  is  lazy. 

1532.  If  vou  had  only  one  wife  the  two  other  women  you  manied  coidd  then  have 
become  the  wives  of  two  other  men,  who  have  no  wives  because  you  maried  three 
women  P — ^It  is  right  that  a  man  who  does  not  work  should  not  get  a  wife.     A  maa 
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works,  "  uses  his  blood,"  and  gets  a  benefit  for  it.     I  am  *'  eating  my  blood,"  for  I  have  yggXf'^ki,^t!!k 
three  wives.  i)<MA#. 

1533.  Do  you  think  it  right  that  you  should  order  your  daughter  to  marry  whom      g^^  "Tr"i88i. 
she  likes  ? — Yes ;  it  is  our  custom. 

1534.  Is  it  not  a  bad  custom  to  tell  a  woman  to  live  with  a  man  she  hates? — I 
see  that  they  'will  not  go  beyond  this  custom ;  I  see  that  they  live  with  their  husbands 
and  are  content. 

1535.  You  have  told  us  that  a  woman  ran  away  from  a  liusband  she  had  been 
forced  to  marry  against  her  wishes ;  how  can  you  say  it  is  a  good  law  which  forces  a 
woman  to  lie  with  a  man  she  hates  ? — They  do  get  mad  sometimes,  and  so  off  like  that 
woman,  but  they  go  back  to  their  husbands.     A  child  cannot  go  against  her  father. 

1536.  Do  young  men  before  they  marry  ever  find  out  the  girls  they  like  ? — Yes. 

1537.  Did  you  maiTy  your  first  wife  because  you  liked  her  ? — I  said  before  that 
the  two  fathers  met,  the  girl's  father  and  my  father,  and  they  said  I  was  to  marry.  I 
had  no  choice. 

1538.  Suppose  you  had  not  married  ? — I  had  no  power  in  that  matter  at  all. 

1539.  Had  you  power  when  you  married  your  second  wife  ? — I  had  no  power  in 
that  either,  but  went  to  my  father  and  asked  permission. 

1540.  Did  you  first  see  the  girl  and  likelier  ? — Yes. 

1541.  Could  your  father  have  ordered  you  to  marry  a  second  wife  without  your 
consent  ? — Yes ;  I  would  have  married  her. 

1542.  Under  what  circumstances  is  a  man  entitled  to  recover  lobola  ? — When  his 
wife  refuses  to  live  with  him  and  goes  back  to  her  friends. 

1543.  If  she  has  children  when  she  goes  back  ? — Then  the  cattle  are  divided,  and 
some  remain  with  her  on  account  of  the  children. 

1544.  What  is  the  division  in  such  a  case  ? — For  each  child  one  head  of  cattle. 

1545.  Is  that  independent  of  the  nimiber  ^iven  originally  of  the  lobola  ? — No ;  in 
reoovering  part  of  the  dowry  so  many  cattle  remain  on  accoimt  of  the  children. 

1546.  Is  there  no  law  or  custom  which  can  force  a  runaway  wife  to  retiun  to  her 
husband  ? — The  rule  is  for  a  husband  to  get  his  cattle  back,  if  his  wife  refuses  to  live 
with  him. 

1547.  Does  a  man  in  that  case  go  and  take  his  cattle  or  does  the  chief  decide  ? — 
They  first  talk  the  matter  over  among  themselves,  and  endeavour  to  arrange  it,  but  if 
the  two  families  cannot  arrive  at  a  satisfactory  settlement,  f  he  matter  is  referred  to  the 
chief  for  his  decision. 

1548.  If  he  orders  her  to  go  back,  and  she  refuses,  what  then  ? — Then  the  cattle 
are  given  back. 

1649.  In  such  a  case  can  her  father  re-marry  her  ? — Yes. 

1550.  Is  there  not  a  custom  bv  which  if  a  woman  runs  away  after  she  has  given 
birth  to  a  child  the  lobola  cannot  be  recovered  ? — No ;  one  head  only  would  be  left  on 
aooount  of  the  child. 

1551.  Is  there  no  nile  which  provides  that  the  lobola  cannot  be  recovered  if  a 
woman  has  had  a  number  of  children  and  nms  away  P — The  number  of  cattle  left  at 
the  kraal  of  the  father  are  in  accordance  with  the  number  of  children. 

1552.  How  would  it  be  with  you  if  you  were  limited  to  one  wife  ? — I  would  think 
it  a  very  hard  matter  after  having  three  wives. 

15o3.  Suppose  you  had  never  been  allowed  to  have  more  than  one  \vife,  you  could 
have  bred  as  much  cattle  as  you  liked  ?— It  is  a  matter  which  should  be  left  to  oneself. 
If  I  had  liked  to  get  more  cattle,  and  would  have  been  content  with  one  wife,  it  would 
been  all  right ;  but  I  was  not. 

1554.  Don't  you  think  it  is  treating  childi*eu  like  oattlo  if  you  force  them  to  do 
what  the  father  oixlers,  whether  what  he  orders  is  riglit  or  not  ? — It  is  a  mle  Avith  us 
that  a  child  should  be  obedient. 

1555.  Do  you  not  treat  them  as  oxen  if  you  force  them  to  act  against  their  wishes? 
— A  child  is  under  the  charge  of  the  father  who  knows  what  is  best. 

1556.  But  suppose  the  father  was  a  bad  man  and  a  thief,  and  ordered  his  son  to 
steal  ? — ^If  the  father  were  a  bad  man  the  son  would  still  be  showing  his  obedience  by 
taking  care  of  the  property  and  looking  after  the  father  ;  but  he  must  be  obedient.  A 
father  will  not  tell  his  son  to  steal. 

1 557.  Suppose  he  did  P — If  the  son  consented  to  that  they  would  both  be  thieves. 

1558.  You  say  a  son  must  obey  his  father  whether  lie  is  oixlered  to  do  a  wi-ong  or 
right  thing  ? — If  the  thing  in  itself  is  wrong,  then  the  son  need  not  obey,  because  a 
case  of  that  kind  would  bring  trouble  on  the  family. 

155f).  Then  it  would  be  wrong  to  order  a  son  to  steal  ? — Yes. 

1560.  Is  it  not  a  wrong  thing  to  force  a  woman  to  go  with  a  man,  and  is  it  not  a 
bad  law  that  tells  a  woman  she  must  obev  her  father  w  hetiier  slie  likes  it  or  not  ? — It  is 
right  that  a  girl  should  go  where  her  father  sends  her. 
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TotOf  Tshuka,  Metu,  1561.  Suppose  a  law  were  made  to  punish  parents  who  made  their  daughters  marry 

^^^^^DMhe^^'  *^^  against  their  will,  would  not  that  be  a  good  law  ? — I  cannot  say  anything  about  that 

*  custom,  because  it  is  not  ours. 

Sept.  16, 1881.  1562.  If  a  law  were  made  to  punish  men  for  beating  then*  daughters  who  would 

not  many  as  they  wished,  would  it  not  be  obeyed  by  you  and  other  natives  ? — A  man 
likes  his  daughter  to  obey  him,  to  "  eat  her  blood  ;"  that  is  to  say,  he  uses  the  cattle 
which  are  paid  for  her. 

1563.  Would  you  still  beat  your  daughters  if  they  refused  to  marry  ? — It  is  not 
our  custom  to  consult  a  girl  in  the  matter. 

1564.  Suppose  your  chief  in  those  days  said  that  you  shall  not  beat  your  daughters ; 
that  you  shall  not  marry  your  daughters  to  anyone  they  did  not  like ;  that  you  shall 
consult  your  daughters  before  choosing  a  husband ;  would  you  have  obeyed  your  chief? 
— We  would  not  have  obeyed  that  law ;  the  end  of  that  Avould  have  been  that  our 
daughters  would  have  become  prostitutes.  They  would  have  remained  at  our  kraals 
and  have  got  children  promiscuously. 

1565.  Suppose  a  law  said  the  girls  could  marry  whom  they  liked,  and  that  the 
fathere  could  lot  force  them  to  marry ;  would  not  that  have  been  a  good  law  ? — If  an 
order  of  that  kind  had  been  made  by  each  chief,  we  would  not  have  accepted  it ;  but  if 
Government  says  we  must  find  something  else,  we  have  to  learn  the  custom  of  Govern- 
ment, and  would  endeavour  to  learn  it. 

1566.  Would  you  not  like  your  own  daughter  to  many  the  man  she  likes,  rather 
than  the  man  she  did  not  like  ? — It  is  a  custom  of  ours  for  a  girl  to  obey  her  f ath^ ; 
that  is  not  a  custom  of  a  day.  It  has  always  been  our  custom,  and  therefore  we  have 
not  changed  it. 

1567.  Don't  you  think  it  would  be  a  good  custom  which  told  a  father  to  do  to- 
wards his  daughter  as  his  heart  taught  him ;  that  is,  to  consult  her  Avishes  if  they  are 
good  ? — Where  would  the  girl  and  the  son-in-law  go  to  if  the  marriage  were  against 
the  wishes  of  the  parents. 

1568.  The  man  would  have  to  go  to  a  kraal  where  he  will  find  that  the  parents  are 
willing  to  let  him  marry  their  daughter,  and  he  must  try  again  and  again  P — Tahuka 
says :  Wo  train  up  our  children  to  obedience  in  order  that  when  they  marry  they  are 
good  and  obedient  wives.  If  we  allowed  them  theii*  own  wills  at  the  kmals  where  they 
were  brought  up,  they  might  want  to  use  tlieir  own  wills  at  theii-  husband's  kraal. 

1569.  Have  you,  Tshuka,  ouly  one  wife  ? — Yes. 

1570.  Are  you  a  Christian,  and  are  Metu,  Zonke,  and  Ngqaba  Christians  ? — They 
all  answer  ves. 

1571.  Do  you  want  moi^e  than  one  wife  ? — We  have  got  used  to  one  wife  and  have 
children. 

1572.  How  did  you  choose  your  wife  ? — Tshuka  says :  I  liked  the  rirl,  who  was 
also  a  Christian,  and  paid  lobola  for  her  to  her  father.     Her  father  was  a  Uhristian. 

1573.  Have  you  had  dii'cct  benefit  from  the  lobola  ? — No. 

1574.  Why  did  you  pay  lobola  ? — I  paid  the  father. 

1575.  Why  ? — To  make  a  knot  of  alliance. 

1576.  How  did  you  set  about  getting  the  girl  ? — I  went  to  her  father  and  said  "  I 
want  your  girl,"  and  he  consented. 

1577.  Did  he  say  anything  about  cattle  ? — He  said  "  you  will  have  to  pay  cattle,'* 
and  I  paid. 

1578.  Did  he  fix  upon  any  nimiber  ? — Yes. 

1579.  Did  you  take  the  cattle  to  his  kraal  ? — The  bridal  party,  who  brought  the 
girl  to  me,  went  back  wifh  the  cattle. 

1580.  Did  you  take  her  to  the  minister  to  be  manied  in  church  ? — Yes. 

1581.  Do  you  as  a  Christian  like  the  custom  of  pajdng  lobola  ? — Yes 

1582.  AVhy  ? — Because  it  knots  friendship. 

1583.  Could  you  not  have  friendship  without  paying  for  it  ? — No. 

1584.  Why  not  ? — I  married  a  niece  of  mine  to  a  yoimg  man  who  came  to  me  for 
her ;  both  the  yoimg  people  were  pleased  \\ii\x  each  other.  I  said  to  the  girl,  "  I  am 
not  satisfied  with  that  yoimg  man  ;"  but  she  said  "  I  like  him."  Then  I  said,  "  If  you 
like  this  yoimg  man  have  him  then,  but  you  know  what  I  have  said."  They  iJien  made 
it  up  between  themselves,  but  afterwards  the  young  man  tln-ew  the  niece  away.  Lobola 
was  not  paid. 

1585.  What  became  of  the  girl  ? — She  came  back. 

1586.  Have  you  had  to  support  her  since  ? — Yes. 

1687.  If  a  man  marries  a  woman  he  ought  to  make  some  provision  for  her  ? — The 
young  man  got  the  girl  cheap,  so  that  he  did  not  think  he  had  married  her  properly, 
and  took  no  care  of  ner. 

1588.  You  think  a  man  ought  to  maintain  the  woman  he  marries  ? — Yes. 
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1589.  And  this  lobola  is  a  means  of  maintaining,  because  if  the  husband  could  not   ^''^^  Ttkkka.  Uetu, 
support  the  wife  she  could  go  to  her  father  for  assistance  ?™Yes.  ^^^^"^%^'  ^^ 

1590.  And  the  father  assists  her  becauso  he  has  been  provided  with  the  means  by  

the  lobola  ?— Yes.  Sept.  16, 1881. 

1591.  That  custom  you  like  ? — Yes. 

1592.  And  Christian  natives  practise  it  ? — Some  exact  payment  in  cattle,  and  some 
don't. 

1593.  Who  is  your  minister  ? — The  Rev.  Mr.  Mzimba. 

1594.  Is  he  connected  with  the  Lovedale  Institution  ? — Yes. 

1595.  And  he  approves  of  what  you  do  ? — He  does  not  decide  about  it. 

1596.  Is  he  opposed  to  it  ? — This  matter  is  a  great  trouble  to  us,  because  many  of 
our  girls  who  have  been  married  without  lobala  have  been  left  destitute  by  their  hus- 
bands. 

1597.  Does  your  minister  know  that  some  of  you  Christians  receive  lobola  for  your 
daughters  ? — I  think  he  knows. 

1598.  Has  your  minister  ever  said  he  would  turn  any  of  you  out  of  church  who 
practised  this  custom  ? — I  have  not  seen  any  one  turned  out  of  the  church  for  it. 

1599.  Were  you  manied  in  the  church  ? — ^No,  I  was  married  according  to  native 
custom. 

1600.  But  you  have  only  one  wife  and  look  upon  yourself  as  a  Christian  ? — Yes. 

1601.  Why  did  you  not  go  to  church? — Idid  not  see  any  difference  between 
marrying  in  church,  and  marrying  according  to  our  custom  ;  both  of  them  are 
marriages. 

1602.  Have  you  any  children  ? — I  had  ten  children,  but  many  of  them  have 
died. 

1603.  Have  you  any  daughters  ? — Yes,  two. 

1604.  Did  you  demand  lobola  for  them  ? — No,  I  left  it.  I  thought  if  my  daughter 
came  back  I  would  be  able  to  support  her. 

1605.  Have  your  daughters  married  Christians  ? — Yes. 

1606.  Are  you  sorry  your  sons-in-law  did  not  pay  lobola  ? — Yes,  I  wish  now  that 
I  had  demanded  dowry. 

1607.  Why  ? — Because  now  my  daughters  are  married  and  have  children,  and  oi\e 
of  these  days  the  husbands  may  turn  round  and  turn  them  away,  and  I  would  have  to 
support  them. 

1608.  Did  you  consult  your  daughters'  wishes  in  allowing  them  to  marry  ? — The 
matter  was  arranged  between  the  yoxmg  men  and  the  girls  themselves.  It  was  not 
arranged  by  me  at  all. 

1609.  If  lobola  were  paid  by  the  husbands  for  maintenance  of  the  ^irl  in  case  of 
future  distress,  and  her  wishes  were  consulted  before  marriage,  would  that  oe  acceptable 
to  the  natives  ? — ^A  law  of  that  kind  would  create  great  satisfaction. 

1610.  Were  you  a  Christian  at  the  time  of  your  marriage? — ^No. 

1611.  Had  you  many  children   before  you  became   a  church  member  ? — I  had 

two. 

1612.  Are  any  of  your  children  baptised  ? — Yes. 

1613.  Was  yomr  wife  baptised  ? — No. 

1614.  Does  she  go  to  church  ? — Yes. 

1615.  Are  you  baptised  ? — ^Yes. 

1616.  Before  you  became  a  Chrstian  had  you  another  wife  ? — I  manied  a  second 
"Wife. 

1617.  Where  is  she  ?— She  left  me.  ^ 

1618.  After  or  before  you  became  a  Christian  ? — I  married  the  first  wife  according 
to  Christian  rites,  and  it  was  she  who  left  me.  My  present  wife  was  married  to  me 
according  to  native  customs. 

1619.  Had  you  any  children  by  your  first  wife  ? — ^No. 

1620.  Did  you.  pay  lobola  for  her  ? — Yes. 

1621.  Why  did  she  run  away  ? — She  was  a  bad  tempered  woman  and  left  on 
aocoimt  of  her  bad  temper. 

1622.  Did  you  marry  your  second  wife  while  the  first  was  alive  ? — Yes. 

1623.  Is  that  the  reason  why  you  were  not  married  in  church  ? — No,  I  did  not  see 
any  advantage  to  be  gained  by  being  married  in  a  church. 

1624.  Why  did  you  not  marry  two  wives  according  to  native  custom  ? — I  don't 
inrant  two  wives. 

1625.  Why  not  ? — Because  that  is  my  inclination. 

1626.  I  thought  Eafirs  liked  large  establishments  P — ^All  Kafirs  need  not  be  that 

way. 

1627.  Do  you  think  it  better  to  have  one  wife  ? — I  find  the  trouble  of  marrying 
one  wife  to  be  quite  sufficient  for  me. 
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Tuto,  THhukA,.Arfttf,  1628.  8uppose  your  wife  were   not  a  scold  would  you  take  a  second  wife? — No,  I 

^^^'^^ogf'    *"^  don't  want  to  marry  again. 

— ,-^*  1629.  Why   not    under  those   circumstances? — What  do   I  want  with  a   second 

Sept.  16,  1881.       wife. 

1630.  That  is  what  Ave  want  to  know,  namely,  why  do  Kafirs  liko  more  than  one 
wife  ?— Well,  people  are  not  all  alike ;  there  ai-e  among  the  Kafirs  some  who  like  only 
one  wife*  and  there  are  others  who  like  more  than  one.  It  is  according  to  tLeir 
inclination. 

1631.  If  your  chief  had  ordered  his  people  to  take  each  one  wife  only,  woidd  3'ou 
have  obeyed  his  instructions  ?— I  cannot  answer  for  other  people ;  a  law  of  that  kind 
would  have  suited  me. 

1632.  How  long  ago  did  you  marry  your  second  Avife? — I  married  my  first  wife 
after  the  war  of  1835,  and  in  tbe  war  of  1846  I  had  three  children  by  my  second  wife, 
and  married  her  at  the  time  Sandili  was  circumcised. 

1633.  Did  Ngqaba  marry  according  to  Christian  form  ? — Ngqaba  says  :  I  was 
married  in  church. 

1634.  Have  vou  had  but  one  wife  ? — Yes. 

1635.  Have  you  children  ? — Yes. 

1636.  Have  they  been  baptised  ? — Yes,  and  myself  and  wife. 

1637.  Who  married  you  ? — The  Rev.  J.  Laing  at  Lovedale. 

1638.  Did  you  pay  lobola  ?™No. 

1630.  Are  you  gplad  you  did  not? — I  suffer  very  much  because  I  did  not  pay- 
cattle  for  her. 

1640.  Why  ? — My  wife  has  no  homo. 

1641.  Has  she  not  a  home  with  vou  ?— I  mean  she  has  no  home  where  she  was 
bom. 

1642.  If  she  has  a  home  with  you  what  more  does  she  want  ? — That  ia  not  enough, 
^e  ought  to  have  a  home  among  her  own  people.  Cattle  should  have  been  paid  to 
cement  friendship  between  the  two  families.  For  instance,  I  have  lost  everything  now 
and  am  a  poor  man.  I  have  no  oxen  to  plough  with ;  but  according  to  the  old  custom 
if  I  had  paid  lobola,  my  wife  could  have  gone  to  her  family  and  have  asked  for 
assistance. 

1643.  Was  her  father  a  Christian  ? — Yes,  he  is  dead. 

1644.  If  lobola  wes  paid  by  you  some  of  your  wife's  relatives  who  would  have 
received  some  of  the  cattle  would  help  her  now  ;  is  that  so  ? — The  son  and  uncle  who 
would  have  got  some  of  the  dowry  cattle  are  alive,  and  they  would  have  helped  us. 

1645.  Won't  they  help  now  ?-— No,  thev  say  there  is  no  connection. 

1646.  You  are  satisfied  with  one  wife,  but  are  sorry  you  did  not  pay  labola  for 
her  f — Yes,  I  regret  not  having  paid  ikazi. 

1647.  Could  you  have  paid  for  her  P — Yes,  I  had  cattle  when  we  married,  and  if 
I  had  paid  we  could  now  have  exacted  assistance. 

1648.  Is  Zonke  a  Christian  and  baptised? — Zonke  says:  Yes,  and  so  is  my 
wife. 

1649.  Were  you  married  according  to  Christian  form? — Yes,  in  the  Scotch 
Church. 

1650.  Did  you  pay  lobola  ? — I  have  betjn  mairied  twice.  The  first  wiie  was  the 
daughter  of  a  Christian  and  I  did  not  pay  dowry  for  her.  The  other  was  the  daughter 
of  a  heathen. 

1651.  Did  you  pay  lobola  for  the  second  one? — No,  the  mother  and  daughter 
became  converts. 

1652.  Did  the  daughter  live  with  her  heathen  father  ? — No,  she  was  at  the 
school. 

1653.  Did  her  father  allow  you  to  marrj'  her  without  pajing  lobola  ? — The  father 
of  the  girl  came  to  demand  dowry,  and  consulted  ^nth  his  wife  and  daughter,  the  wife 
being  away  from  the  husband.  The  women  said,  no,  thej'  were  converts  living  on  a 
mission  station,  and  refused  to  allow  cattle  being  paid  for  them.  The  father  said,  "  I 
have  lost  my  wife,  and  now  must  lose  my  daughter  too."  I  gave  one  cow  to  the  girl's 
mother.     This  was  at  the  Chumie  Scottish  Church  Mission. 

1654.  Did  you  mnrr^'  yoi^r  second  wife  after  the  death  of  the  first  wife  ? — When 
that  wife  died,  I  went  to  another  heathen,  as  I  thought  I  would  marrj^  another  heathen's 
daughter.  The  father  of  the  girl  said  he  Avanted  cattle.  I  said  "  all  right,  I  will  gi^e 
von  cattle  if  you  will  let  me  have  the  girl,  but  the  only  difficulty  I  would  make  is,  that 
1  shall  be  allowed  to  many  in  church."  He  said,  "  all  right,  do  as  you  please,  so  long 
as  you  satisfy  me  with  cattle."     He  fixed  seven   head   of  cattle.     I   said,   "you  must 

frovide  yom'  girl  with  a  bridal  dress  to  be  married  in,  and  I  will   give  you  the  cattle." 
le  said,  "  I  have  nothing  to  do  with  your  dresses  and  your  marriage  in  church.     If  Ae 
goes  from  here,  she  goes  in  her  red  blanket,  and  you  must  be  satisfied ;  I  don't  care 
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whether  she  goes  in  a  dress  or  not."     I  said,  "  all  right,  I  will  pay  for  the  diesses."     I   Toto,  Tthuka^  Me 
married  her  and  paid  five  head  of  cattle.     The  father  lately  died,  but  the  son  has  eonie  ^^^^';j^^***  * 

to  me  to  demand  more  cattle,  the   other  two   I   promised  to  pay.     I  am  living  happily  ^' 

with  my  livife.  Sept.  15, 1881. 

1655.  Have  you  children  by  that  woman  ? — Yes,  a  boy  and  a  girl. 

1656.  Is  Metu  a  Christian  'r' — Metu  says  :  Yes. 

1657.  Were  you  a  Christian  before  you  were  manied  ? — Yes,  I  was  married  by 
the  Rev.  Mr.  Dorrington  in  the  Independent  Church,  Fort  Beaufort. 

1658.  Was  vour  wife  a  Christian  at  the  time  ? — No. 

1659.  Did  you  pay  lobola  P— No. 

1660.  Was  her  father  a  Christian  ? — Her  father  was  dead,  but  her  brother  was 
alive,  and  he  was  a  convert. 

1661.  Was  that  the  reason  you  did  not  pay  lobola  ? — The  brother  did  not  ask  for 
cattle. 

1662.  Have  you  any  children  by  your  wife  ? — Yes. 

1663.  Aay  daughters  married  P — One. 

1664.  Did  you  get  lobola  for  her  ? — No,  I  demanded  it,  but  the  man  has  not  paid. 

1665.  Do  you  find  any  inconvenience  arising  from  not  pajHoig  lobola  P — I  find 
mconvenience  in  regard  to  my  wife  whom  I  manied  without  paying  for.  The  brother 
who  gave  her  to  me  is  dead,  but  his  younger  brothers  every  day  are  worrying  me  for 
cattle,  saying  that  I  never  paid  for  my  wife.  It  is  a  bad  matter,  because  they  come  to 
me  and  quarrel,  and  it  causes  bad  feeling.  I  thei-efore  see  it  would  have  been  better  » 
for  me  to  have  paid  cattle  for  her  originally.  I  have  given  them  one  cow  after  I  was 
married. 

1666.  Why  don't  you  pay  now  ? — I  am  poor  now,  and  have  not  got  cattle. 

1667.  I  have  asked  you  four  Christians  about  marriage,  and  you  say  you  are 
satisfied  with  one  wife  but  that  you  like  lobola  ? — Yes. 

1668.  You  say  the  lobola  becomes  a  maintenance  for  the  wife  if  she  afterwards 
requires  support  ? — ^Yes. 

1669.  Then  suppose  a  man  has  many  daughters  and  marries  them  all  to  rioh 
husbands,  he  would  not  be  afterwards  called  upon  to  maintain  his  daughters  P — ^You 
are  wrong  in   saying  that   a  father  would  only   seek  to   marry  his  daughters  to  rich 

men. 

1670.  Why? — There  is    no    custom  which  says    that  only  rich   men  shall   get 

"Wives. 

1671.  But  every  man  who  pays  lobola  must  have  cattle,  and  so  is  richP — It 
often  happens  that  if  a  man  sees  tnat  a  young  man  who  is  a  good  fellow  has  not  mai^ 
cattle,  he  will  let  him  off,  and  allow  him  to  pay  when  he  can. 

1672.  But  the  father  has  a  great  inducement  to  marry  his  daughters  to  old  rich 
men,  because  he  gets  the  cattle,  and  is  not  afterwards  called  upon  to  maintain  his 
daughteri  ? — We  have  already  stated  that  girls  ai-e  not  only  marriisd  to  rioh  men. 

1673.  Toto,  is  it  not  a  fact  that  men  generally  marry  their  daughters  to  rioh 
men  ? — Toto :  No,  the  cattle  are  a  bond  of  friendship,  and  establish  an  alliance 
Ijetween  the  two  fanilies. 

1674.  But  you  said  it  was  only  by  paying  the  greatest  number  of  cattle  that 
vou  got  your  fiwt  wife  ? — Our  fathers  arranged  the  matter  first,  and  then  some  other 
fellows  offered  cattle  for  the  girl,  and  my  father  then  gave  more. 

1675.  Suppose  a  law  were  made  to  fix  the  number  of  cattle  at  a  certain  limit 
above  which  no  man  could  pay,  would  it  not  be  acceptable  ? — Ngqaba  says.  We  would 
not  like  the  idea  of  any  fixed  number. — Toto  says :  By  fixing  the  numller  of  cattle  to 
be  paid  for  women  you  would  be  making  it  more  like  a  sale.  It  might  be  all  right 
if  you  fix  the  number  at  thirteen,  for  according  to  our  old  custom  the  dowry  in  case 
of  a  common  marriage  was  thirteen. 

1676.  Toto,  when  you  married  your  daughters  what  did  you  give  them  P — The 
daughter  who  went  to  the  Tambookies  took  two  oxen  with  her ;  to  the  daughter  of 
my  great  wife,  I  gave  a  cow  and  calf  on  the  day  she  left,  and  since  she  has  asked  me 
for  more  cattle,  when  I  g»ve  her  a  heifer  and  ten  goats.  To  another  girl  I  gave  a  cow 
and  cadf .  The  one  who  returned  to  me  also  received  from  me  a  cow  and  calf,  and 
when  her  husband  became  poor  I  sent  for  her  family  to  come  and  live  with  me.  To 
another  daughter  I  gave  a  black  ox  and  ten  sheep.  To  another  I  gave  a  heifer,  and 
lent  her  two  cows  to  milk.  At  each  marriage  I  gave  the  girl  £6  to  distribute  among 
the  relatives  of  her  husband  when  she  arrived  at  his  kraal.  Besides  this,  one  ox  was 
killed  by  me  at  every  marria^  to  provide  the  bridal  party  on  their  return  with  food 
for  the  way :  and  I  have  provided  my  girls  with  dresses  and  ornaments.  The  cattle 
given  to  the  girls  are  called  uhulangu. 

1677.  According  to  native  custom  can  a  man  put  away  a  woman  who  bears  hiw 
no  children? — He  cannot  divorce  her,  but  he  can  marry  another  woman. 
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Orahatn^H  Toicn,  Friday^  16M  Sepirmher, 

PRESENT  : 


W.  E.  Stanford,  Esq. 
J.  Aymff,  Esq.,  M.L.A. 


Sir  J.  D.  Barry. 

Rev.  Dr.  Stewart. 

Hon.  T.  Upington,  M.L.A. 


Bev.   Elijah   Makhoaney  Native  Missionary,   Maofarlane   Mission     Station^   and  Bar* 

Paombani  Mzifnha,  Native  Missionary,  Lovedale,  examined. 

Rev.  S.  Makiwan$  1678.  Sir  J,  D.  Barry,']     Air.  Makiwane  are  you  a  native  misuonary  P — Yea. 

and  Rev  .P.  Mzimha,  1679.  To  what  tribe  do  you  belong  P — The  Fingo. 

Se  1 1iF"i88i  1680.  Where  were  you  brought  up  ? — About  the  Alice  district,  though    I   have 

been  more  than  ten  years  at  the  Lovedale  Institution. 

1681.  Were  you  in  part  educated  by  the  Rev.  Dr.  Stewart  ? — During  the  greater 
part  of  my  time  I  was  with  Dr.  Stewart. 

1682.  Where  are  your  parents  ? — They  are  at  the  Qtitberg,  in  Griqualand  East. 

1683.  Are  they  Christians  ? — Yes ;  thev  became  converts  about  1858,  in  tibe 
Maofarlane  district,  in  connection  mth  the  Wesleyan  denomination.  They  are  both 
baptised. 

1684.  Had  your  father  any  other  wives  P — He  had  two  wives. 

1685.  Was  your  mother  the  chief  wife  P — Yes. 

1686.  Did  your  father  pay  lobola  for  his  wives  P — Yes. 

1687.  What  became  of  his  wives  when  he  became  a  convert  P — His  second  wife 
left  him  and  returned  to  her  parents.  The  other  remained  with  him  but  did  nofc 
become  a  Christian. 

1688.  Had  the  wife  who  left  him  any  children  ? — She  had  a  son. 

1689.  What  became  of  him  P — He  is  with  my  father. 

1690.  Why  did  she  leave  your  father  P — When  my  father  joined  the  ohuroh  he 
proposed  sending  her  back  to  her  parents,  and  she  made  no  objection  herself.  It  was 
imderstood  that  the  child  could  not  go  with  the  mother.  She  was  a  Fingo  and  her 
&ther  was  alive. 

1691.  Would  her  father  have  taken  the  child  too  P — Yes,  but  the  imderatanding 
is  that  children  belong  to  the  father,  and  the  mother  cannot  take  them  with  her,  nnleas 
with  the  father's  wish.     That  is  the  native  custom,  and  my  father  acted  upon  it. 

1692.  Was  he  acting  on  native  custom  in  sending  his  wife  back  P — It  was  under- 
stood that  polygamy  was  not  right. 

1693.  Did  the  missionary  say  that  if  your  father  became  a  convert  he  must  give 
up  polygamy  P — The  missionary  said  nothing  specially  about  it,  but  it  was  imderstood. 

1694.  Was  it  a  rule  that  no  one  could  be  baptised  who  was  a  polygamist  P — Yea, 
every  man  who  became  a  Christian,  aecoixiiug  to  the  Wesleyans,  had  to  give  up  all 
his  wives  except  one. 

1695.  Was  there  any  rule  as  to  which  >vife  he  was  to  retain  ? — It  was  und^vtood 
that  he  was  to  retain  the  wife  first  married ;  and  the  first  married  among  the  conunon 
people  of  the  Fingoes  is  generally  the  chief  wife. 

1696.  Has  anything  been  heard  about  the  other  woman  since  P — She  has  sinoe 
been  married  to  another  man  who  was  a  heathen,  and  her  father  received  lobola  for 

her. 

1697.  Suppose  she  had  liad  several  children,  how  would  the  matter  have  been 
arranged  when  your  father  became  a  Christian  P — According  to  native  custom  he  would 
have  had  the  right  to  retain  all  the  children  whether  the  mother  wished  it  or  not. 

1698.  Do  you  know  of  any  case  where  that  right  has  been  exercised  P — I  do  not 
know  of  any  case  where  the  woman  objected,  but  I  know  of  a  case  where  there  were 
five  children,  two  of  whom  were  very  young,  and  the  father  said  she  might  take  tharn 
with  her,  sa3ring  that  he  would  claim  them  when  they  had  grown  up.  The  woman 
left  taking  the  two  little  ones  with  her,  and  when  they  were  grown  up  the  father  went 
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for  them  and  fafoa^ht  them  baok.    His  name  was  Mabula,  and  both  he  and  hin  wife  ^^1?  JMlSft 
were  Fingoes.    The  woman  went  to  her  parents  at  the  Eeiskama  Hoek.  *         JJJl, 

1699.  Were  these  two  children  brought  up  as  Christians  P-— Some  of  the  woman's     s«pt.  16,  ittl 
relations  were  Christians,  and  the  children  were  allowed  to  go  to  school  at  the  Keis- 

kama  Hoek  managed  by  the  Wesleyans. 

1700.  Did  the  children  remain  Christians  when  the  father  took  them  back? — I 
oannot  say,  as  they  went  to  the  Transkei  with  the  father,  but  the  other  three  who 
remained  with  the  father  in  the  first  instance,  were  brought  up  as  Christians. 

1701.  Do  you  know  of  any  oases  where  complaints  have  been  made  b^  wives  who 
have  been  turned  away  by  their  husbands  in  consequence  of  their  havmg  become 
Christians  ? — I  don't  remember  any  cases. 

1702.  What  became  of  the  property  acquired  by  the  house  of  the  second  wife  when 
she  was  put  away  ? — The  woman  would  have  nothing,  although  there  are  some  cases 
where  a  woman  is  given  something.     The  man  is  not  obliged  to  give. 

1703.  From  your  enerience  do  you  know  if  any  difficulty  is  created  in  the  mind 
ol  natives  who  become  Unristians  by  their  having  to  put  away  any  of  their  wives  P — 
It  is  an  obstacle  in  the  way  of  many  who  would  wish  to  become  Christians.  They 
say  it  is  a  hardship  to  have  to  put  away  a  wife  and  simply  return  her  to  her  friends 
where,  perhaps,  she  may  not  be  married  again  and  properly  provided  for ;  it  would  be 
a  ha^hip  to  her.  They  say  also  it  is  not  good  to  live  witn  one  wife,  because  they 
are  accustomed  to  live  with  more. 

1704.  What  benefits  do  the  natives  consider  they  derive  from  polygamous 
maniages  P— They  like  marriages  of  that  kind  because  they  are  an  indication  of  rank 
in  the  tribe,  and  some  say  it  lessens  immoraUty. 

1705.  In  what  way  ? — ^Because  they  have  a  number  of  wives  to  whom  they  are 
lawfully  married  according  to  Kafir  custom. 

1706.  How  would  it  mcrease  immorality  if  a  man  only  had  one  wife  ? — Because 
the  man  would  go  to  other  women  who  are  not  his  wives. 

1707.  Have  the  natives  strong  objections  to  have  intercourse  with  their  wives  at 
oertain  times  ? — Yes. 

1708.  That  is  a  feeling  strongly  ingrained  in  the  native  mind  ? — Yes,  they  think 
it  is  not  proper. 

1709.  Is  there  any  custom  with  regard  to  contact  between  man  and  wife  as  long 
as  the  latter  is  sucking  a  child  P~The  understanding  is  that  the  man  does  not  have 
access  to  her.  On  these  occasions  he  lives  in  a  different  establishment.  That  is  the  rule 
generally  among  natives. 

1710.  Do  Christian  natives  as  a  rule  observe  this  custom ;  that  is,  men  who  have 
only  one  wife  P — ^Yes,  among  them  it  would  be  considered  a  disgrace. 

1711.  Do  the  husband  and  wife  then  sleep  on  the  same  mat  P — They  sleep  on 
different  mats. 

1712.  Is  this  arrangement  for  the  benefit  of  the  child  P — Yes. 

1713.  Do  they  observe  the  custom  because  they  think  it  would  be  imclean  P — No. 

1714.  They  don't  look  at  it  in  a  moral  way  P — They  look  to  the  benefit  of  the 
ohild ;  they  say,  a  man  who  goes  with  the  wife  is  killing  the  child,  because  it  affects 
the  milk  and  the  child  in  consequence. 

1716.  How  do  Christian  natives  meet  that  argument  when  they  discuss  the 
matter  with  heathens  P — They  say  there  is  more  immorality  among  the  heathen ;  they 
say  that  where  a  man  has  many  wives,  some  of  the  latter  are  imfaithful. 

1716.  Is  that  a  factP — Yes,  I  think  so. 

1717.  Can  you  explain  why  there  is  immorality  among  wives  of  polygamous 
marriages  P — ^Almost  all  these  women  have  each  a  man  with  whom  they  have  illicit 
intercourse,  and  this  goes  on  without  the  knowledge  of  the  husband,  and  in  some  cases 
with  the  knowledge  of  the  husband. 

1718.  Is  it  true  that  this  intercourse  is  known  to  the  people  of  the  kraal  and  even 
to  the  children,  but  is  kept  a  secret  from  the  husband  P — That  is  the  case. 

1719.  What  does  the  husband  do  when  he  finds  it  out  P — In  most  cases  he  gets 
angiy,  though  in  a  few  instances  he  does  nothing. 

1720.  What  is  the  result  if  he  gets  angry  P — He  generally  beats  his  wife,  and  gets 
cattle  from  the  man. 

1721.  Does  each  wife  have  one  man  beside  her  husband,  or  does  she  take  any  man 
who  suits  her  at  the  time  P*— It  is  generally  one  at  a  time ;  she  may  be  connected  with 
oiie  man  for  two  or  three  years  ana  then  have  another  man. 

1722.  Is  this  man  generally  young  P — He  is  generally  of  the  age  of  the  woman. 

1723.  Is  this  a  general  practice,  or  is  it  a  statement  which  you  base  on  one  or  two 
isolated  cases  P — It  is  a  general  practice,  known  to  be  such. 

1724.  A  Kafir  will  understand  if  you  say  such  and  such  a  woman  has  such  a  man, 
and  would  the  children  also  understand  P — The  people  and  children  about  the  kraal 

would  understand  it.  o  ^f^ 
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BmuJEP.' JM*<^^^  1725.  How  does  the  man  practise  this  ? — lie  goes  to  the  woman  on  the  sly  when 

maBgy.P.JWmla.  ^^  husband  is  awaj;. 

9fpL  16, 1881.  1726.  If  the  wives  of  an  establishment  know  that  one  of  them  has  a  paramotiry  do 

they  tell  the  husband  ? — As  a  rule  they  don't  tell,  as  each  wife  generally  haa  her 
paramour. 

1727.  Does  this  practice  go  on  more  when  the  husband  is  old  and  has  many  wives 
than  when  he  is  jomig  ? — I  think  it  is  about  the  same. 

1728.  Are  children  bom  from  this  illicit  intercourse  considered  the  children  of  the 
^                           husband  P — Yes ;  and  when  it  is  known  that  it  is  not  the  child  of  the  husband  he  has 

the  right  to  claim  it. 

1729.  Does  the  same  thing  happen  with  regard  to  chiefs'  wives? — Yes,  they  havQ 
their  paramours,  who  are,  however,  confined  to  the  leading  councillors.  They  are  more 
watched. 

1730.  Is  it  considered  a  serious  offence  if  a  man  has  conneotion  with  a  chieFn 
wife  P — The  punishment  is  greater  and  the  offender  is  fined. 

1731.  If  a  man  cannot  pay  what  do  they  do  with  him  P — As  I  said,  in  the  oaae  of 
a  chief's  wife,  they  have  connection  with  councillors  who  are  able  to  pay.  But  if  it  ia 
a  young  man  the  parents  would  have  to  pay. 

1732.  You  say  it  is  a  common  practice  P — Yes,  it  is  common. 

1733.  But  each  councillor  has  a  number  of  wives  himself  ? — Yes. 

1734.  So  that  polygamy  does  not  prevent  a  man  from  having  connection  with 
other  women  P — No,  as  a  matter  of  fact  it  does  not.  The  young  unmarried  men  are 
more  connected  with  unmarried  women,  but  married  men  choose  the  wives  of  other 
men. 

1735.  Do  young  men  carry  on  the  practice  with  young  girls  P — Yes. 

1736.  Is  it  looked  upon  as  a  disgrace  for  a  young  woman  to  do  this? — It  is  ooii* 
aidered  a  disgrace  when  she  has  illicit  intercourse  with  a  young  man. 

1737.  Why  P — If  she  is  found  to  have  had  intercom^e  with  a  man  before  marriage 
the  same  munber  of  cattle  is  not  paid  for  her  as  otherwise  would  have  been  ;  and  it  is 
considered  a  disgrace  if  the  lobola  is  small. 

1738.  A  largo  dowry  then  raises  the  Avoman  iu  the  eyes  of  the  natives,  and  she 
likes  it  ? — Yes. 

1739.  Suppose  a  child  is  bom  before  the  gii*l  Is  mairied  and  paternity  is  traced  to 
a  young  man  what  then  takes  place  ? — Tlie  young  man  is  punished  by  having  to  pay 
so  many  head  of  cattle. 

1740.  AVhat  becomes  of  the  child  ? — If  the  father  ])ay8  a  si^ecial  niuiiber  of  oattle 
it  is  his,  but  if  he  does  not,  then  it  ])elongs  to  the  parent  of  the  girl. 

1741.  Has  tlie  father  of  the  gii-l  a  right  to  dispose  of  that^gi'and-child  in  marriage? 
— If  the  father  had  not  paid  the  special  number  of  cattle  he  Avould  have  the  right. 

1742.  Is  a  child  born  in  that  way  looked  upon  as  in  any  way  tainted  ;  would  thft 
same  amount  of  dowry  be  paid  for  such  a  (Jiild  as  for  a  legitimate  girl  ? — About  the 
same. 

1743.  Does  the  father  of  the  pedueed  girl  feel  annoyed  ? — Yes. 

1 744.  Do  unmamed  women  liave  their  pet  men  ? — Yes,  the  liaring  of  ]>et8  or 
sweeihearls  is  very  guULTid. 

174'j.  Does  this  mean  having  criminal  interooiu-se  ? — Illicit  intercourse  is  not  very 
fi'cquent ;  by  having  sweethearts  I  do  not  mean  by  that  that  they  have  intei*eourse.  On 
certain  nights  they  sleep  together  but  liave  no  iutercoiu'se. 

174G.  Where  tliis  mrt  of  thing  takes  place  does  the  man  generally  marry  the  girl? 
— Quite  as  often  she  is  manied  to  somn  one  else. 

1747.  Do  the  father  and  mother  ('cmnivo  at  this  practice  ?— They  know  it  goes  on, 
but  do  not  know  the  man  ^rith  Avliom  the  girl  goes. 

1748.  Would  tlioy  put  a  sto])  to  it  if  they  knew  ? — TJie  lieathen  do  not  as  a  nde 
object  to  a  girl  having  a  swoethcavt  or  ukumiivha^  but  they  woidd  prevent  tlie  girl  sleep- 
ing wdth  her  sweetheaat  if  they  could. 

1749.  Is  the  woixl  ttkuimtcha  used  for  the  pot  of  amamed  woman  as  welll'' — No, 
the  pot  man  of  a  niaiTled  woman  is  called  ukuvexezti^  wliioh  means  an  adulterer. 

17r>0.  Is  tliere  any  iudoeency  practised  by  the  luimairied  couple  ? — The  only 
indecency  is  that  they  sometimes  lir  togetlier  naked  and  excite  each  others  possioiui 
witliout  ]ia\'ing  illicit  intercourse.     That  is  a  common  custom  among  the  heathen. 

17ril.  A^Hiat  do  the  women  say  about  such  a  man  ? — They  call  him  "isimetcha,"  and 
the  young  men  of  the  kraal  to  which  the  girl  belongs  have  the  right  to  beat  a  man 
foimd  lying  with  a  girl. 

1752.  Would  the  father  of  the  girl  beat  the  man  ? — I  have  not  heard  of  a  case 
where  a  father  beat  the  man,  but  if  he  found  them  together  he  would  be  vexed. 

1753.  Do  you  know  the  custom  of  the  inianjane  practised  among  the  heathen 
natives  ? — I  have  never  witnessed  it  myself,  but  have  heard  of  it. 
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1754.  From  what  you  hare  heard  of  the  ouBtom,  do  you  think  it  fosters  indeoent  ^^ 
oonduct  P — Yes,  because  there  is  more  freedom  allowed  between  the  young  people.  * 

1755.  Awomonwho  has  gone  through  the  tn^/yaii^  is  likely  to  be  iodecent  P — Yes,     9«p< 
I  am  speaking  of  the  women  who  take  part  in  the  donoes. 

17dB«  Do  all  the  yoiig  girls  go  to  the  intoiyane  P — I  once  met  a  party  of  women, 
consisting  of  old  and  young  women,  goin^  with  the  intoitjane  to  wash. 

1757.  Do  you  believe  the  ceremony  is  a  bad  one  ? — Yes,  becaiise  the  girls  present 
lose  all  their  modesty. 

1758.  Have  you  brothers  and  sisters  P — I  have  seven,  all  brought  up  as  Christians; 
one  of  my  sisters  has  been  married  ;  my  father  did  not  get  lobola  for  her.  He  said  he 
did  not  care  for  it ;  he  did  not  see  what  good  it  would  do.  She  was  married  in  church 
to  a  Christian  and  has  many  children. 

1759.  Do  you  know  the  practice  of  lobola  P — Yes,  it  is  the  giving  of  cattle  to  the 
parents  of  the  girl.  As  far  as  I  understand  it,  the  payment  is  given  as  compensation  to 
the  father  for  the  loss  of  his  daughter's  services. 

1760.  Is  it  not  given  for  the  purpose  of  maintaining  the  daughter  in  case  of  subse- 
quent poverty  P — Yes,  if  the  girl  is  ill-treated  by  her  huslDand  she  has  the  right  to  claim 
protection  from  those  who  received  the  cattle  paid  for  her.  Lobola  is  not  considered  as 
an  immediate  maintenance. 

1761.  Do  any  others  but  the  pai'ent  of  the  girl  get  any  of  the  lobola  P — Yes,  it  is 
divided  among  those  who  contributed  to  the  girl's  outfit. 

1762.  Is  the  outfit  in  any  proportion  to  the  lobola  P- -There  is  a  rough  proportion. 
The  daughters  of  chiefs  and  councillors  have  more  cattle  given  them  than  the  daughters 
of  common  people.  For  instance,  suppose  the  dowrj''  were  fifty  head  of  cattle,  then  the 
outfit  would  cost  a  little  over  £10.  The  name  for  the  outfit  is  "imphlale."  What  is 
neoessarv  is  the  outfit  and  cattle  for  the  purpose  of  "  iJunga  "  (hairs  drawn  out  of  the 
brush  of  the  tail  of  oxen  to  be  worn  roimd  the  neck  as  a  charm).  The  outfit  is  less 
valuable  than  the  lobola. 

1763.  Is  the  girl  entitled  to  claim  suj^port  from  any  of  those  who  received  a  part 
of  the  dowry  P — Yes,  because  they  are  all  near  relatives. 

1764.  Suppose  the  father  could  not  suppoii  her,  and  her  relatives  would  not, 
would  the  native  law  force  them  to  render  her  assistance  P — It  forces  them  to  restore 
the  cattle  they  received  to  the  girl  or  to  the  girl's  father  if  he  be  alive  and  willing  to 
maintain  her. 

1765.  What  if  the  father  refuses  ? — I  know  a  case,  where  Bangani  refused  to 
support  a  daughter  whose  husband  Lad  died.  She  had  children  and  wanted  to  go  back 
to  her  father.  Complaint  was  made  to  the  chiof  in  the?  King  William's  Toavu  district, 
and  th(j  father  had  to  support  his  diuighlor.  I  remenibf^r  another  ease  oot^urring  at  the 
Chuniie,  whei-o  a  brother  would  not  puppori  his  sister  who  canio  for  assistance,  but  on 
an  appeal  to  the  chief,  decision  was  given  in  fiivom-  of  the  mi. 

1760.  Do  tlio  man  and  woman  both  understand  that  the  latter  ean  claim  assistance 
on  account  of  lobola  P — Ye>=. 

1707.  What  is  yo\ir  opinion  of  tlie.  custom  ?— In  its^elf,  I  do  not  tliink  it  is  a  Lad 
one. 

17()8.  Do  you  mean  if  is  not  bad  as  far  as  it  can  be  eon.'-iJ(^red  ay  niiiintonanco  for 
the  woman  P — Yes,  as  fai*  as  the  ([uestion  of  maintenaiiee  goes  it  is  not  bad ;  but  I  do 
not  think  that  a  father  ought  to  demand  anything  for  liis  daughter. 

176f).  You  object  to  the  father  demanding  lobola  ? — Yes. 

1770.  If  it  were  a  volimtary  gift  you  Avould  not  object  to  it,  inasninoh  as  the 
f atlier  loses  the  6er\'ices  of  Ids  daughter  ? — Y^'ee. 

1771.  As  a  practice  do  you  consider  it  to  be   good  or  bad  P — I  do   not  tliink   it  is 

Sod.     It  is  bad  because  some  of  the  parents  do  not  look  so  much  to  the  comfoil:  of  their 
lighters  as  to  the  niunbcr  of  cattle  they  are  to  receive. 

1772.  As  a  fact  do  you  not  consider  that  the  man  who  gets  lobola  looks  upon  the 
maintenance  of  the  girl  as  a  remote  possibility  P — In  most  cases  the  parent  is  not 
called  upon  to  maintain  his  daughter. 

1773.  Among  rich  people  parents  are  seldom  called   upon   to   maintaiji  because 
they  marry  their  girls  to  rich  men  P — Well,  it  is  ill-treatment  that  generally  sends  a 
girl  back  to  her  parents'  kraal,  and  she  is  just  as  likely  to  be  ill-treated  by  a  rich  hus- 
oand  08  by  a  poor  one. 

1774.  Practically,  a  man  looks  to  the  number  of  the  cattle  he  is  to  receive  for  his 
daughters  and  so  would  be  most  likely  to  marry  her  to  a  rich,  old  man  P — I  don't  think 
tliey  look  to  that ;  respectability  is  tiien  into  consideration  as  well  as  the  number  qi 
^^"ttle.    They  look  to  the  position  their  daughter  is  to  acquire  after  marriage. 

1776.  Then  heathen  Kafirs  do  regard  to  some  extent  the  future  of  tneir  ohildren. 

— Tm. 

1776.  Has  not  the  heathen  got  into  the  hahit  of  regarding  it  as  profit  ? — Among 

0  2 
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Bm*M.  MmMw0ns  ^q  natives  in  the  oolony  I  have  noticed  this,  but  not  to  the  same  extent  beyond  the 

and  B^r.J^Mkmba.  ^^^ 

Stpt,  16,  issi.  1777.  What  is  it  that  influences  an  ordinary  parent  among  the  heathen  in  many- 

ing  his  daughter  P— The  position  of  the  family  to  whom  the  girl  is  to  be  married,  and 
then  the  number  of  cattle  he  is  to  get  to  himself,  these  are  the  chief  considantions. 
Sometimes  the  feeling  of  the  girl  is  considered,  but  the  principal  consideration  ia  the 
position  of  the  young  man. 

1778.  Are  they  proud  of  their  family  connection  P-— Yes,  they  are  very  proud. 

1779.  Do  you  thmk  that  lobola  could  in  any  form  be  with  advantage  retained  f — 
I  don't  say  in  any  form,  because  it  would  always  have  the  tendency  of  making  parents 
look  to  what  they  get  for  the  comfort  of  their  children,  as  far  as  the  position  of  the 
&mily  is  concerned. 

1780.  Suppose  the  law  declared  that  lobola  was  to  be  for  the  benefit  of  the  ffirl  for 
whom  it  was  received  and  for  the  children,  would  that  do  P — There  would  be  a  difficulty 
as  to  how  the  children  coidd  get  the  cattle ;  and  if  the  cattle  are  to  be  kept  as  they  now 
are,  people  would  be  tempted  to  create  difficulties 

1781.  Suppose  the  father  of  the  girl  was  appointed  care-taker  of  the  cattle,  and 
had  to  divide  them  equally  among  the  children,  ^ving  to  the  girls  an  outfit  on  tlie 
time  of  their  marriage  out  of  the  trust ;  would  not  that  suit  P — I  am  not  nrepared  to  say. 

1782.  Are  there  many  Christian  natives  who  like  the  practice  of  lobola  P — There 
are  many. 

1783.  Is  it  not  the  reason  that  many  natives  refuse  to  become  Christians  becaoae 
they  like  the  practice  P — I  do  not  think  that  influences  them  very  much,  beoauiB 
Christian  people  practise  it  a  great  deal. 

1784.  Does  the  Scotch  Church  refuse  to  take  a  man  into  the  Church  who  pradises 
lobola  P — No ;  but  some  connected  with  the  Free  Church  have  voluntarily  given  it  up. 

1785.  Has  it  not  occurred  to  you  to  find  some  remedy  for  it  P — The  way  we  deal 
with  it  is  simply  to  tell  the  people  what  we  think  of  it. 

1786.  "Wnat  is  the  ceremony  of  a  heathen  marriage  P — It  is  essential  that  cattle 
should  be  given. 

1787.  Is  there  a  dance  at  every  marriage  P — No ;  that  is  not  a  necessity,  but  the 
necessity  is  the  public  handing  over  of  the  girl. 

1788.  Who  hands  the  girl  over  P — The  parents  do  publicly ;  they  take  her  to  the 
kraal  of  the  intended  husband  and  hand  her  over. 

1789.  What  must  be  done  before  a  man  can  say  of  the  girl,  "  This  is  my  wife  P"— 
Where  there  is  not  a  dance,  the  parents  of  both  sides,  or  their  re^reeentativeB,  meet  at 
the  kraal  of  the  yoimg  man,  and  it  is  publicly  stated  that  the  girl  is  handed  over  to  the 
young  man. 

1790.  Who  receives  the  girl  P — The  father  of  the  yoimg  man. 

1791.  Is  there  any  formal  way  of  handing  the  girl  over  P — There  is  neoessaiy  fcnn 
used. 

1792.  I  am  told  that  some  Kafir  women  consider  that  they  are  not  married  unless 
they  are  ''  danced  in ;"  is  that  so  among  heathen  Fingoes  P — The  dancing  does  fix  Hie 
position  of  the  wife,  but  is  not  essential  to  the  marriage.  In  many  case  it  precedes  the 
nanding  over,  and  sometimes  succeeds  it. 

1793.  Have  you  witnessed  any  Fingo  heathen  marriages  P — I  have  not  seen  them 
myself  personally. 

1794.  As  far  as  you  know,  what  are  the  essentials  of  marriages  P — I  think  the 
handing  over  and  the  giving  of  cattle  axe  essentials  to  a  marriage. 

1795.  Axe  the  cattle  given  after  or  before  a  handing  over  P— Ghenerally  one  or  two 
are  given  before. 

1796.  According  to  heathen  custom,  can  a  father  force  his  daughter  to  marry  whom 
he  likes  P — They  do  force  their  daughters,  and  if  the  father  commands  the  dangiiter 
must  obey ;  she  is  punished  if  she  resists. 

1797.  Would  the  chief  enforce  the  father's  wishes  P — Yes. 

1798.  Do  you  think  a  law  could  be  made  to  deal  with  the  custom  of  lobola  P— «If 
lobola  could  be  made  a  sort  of  settlement  for  the  women  and  children  it  might  be  a  good 
thing,  and  I  think  Christian  natives  would  accept  it. 

1799.  Would  it  not  have  some  effect  on  the  custom  P — Yes,  but  the  difficulty  I  aee 
to  the  arrangement  is  in  finding  a  good  trustee. 

1800.  Would  not  the  father  be  suitable  P — If  the  father  of  the  girl  were  made 
trustee  it  seems  to  me  that  the  cattle,  in  most  cases,  would  not  be  kept  for  the  benefit  of 
the  children. 

1801.  Who  then  would  you  propose  as  trustees  P — I  am  not  prepared  to  say  w]io 
would  be  the  best  party  to  be  trustee. 

1802.  If  you  appointed  the  husband  trustee,  what  then  P — My  difficulty  to  that 
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woTild  be  whether  he  would  keep  the  cattle  for  the  children.  I  think  he  would  use  them  Rer  JET.  Makiwanf 
for  himself  in  most  cases.  •^^  Bt.  p.  JfewwAa. 

1803.  Suppose  you  made  the  girl's  father  trustee,  giving  the  right  of  milking  tlie      s«pe.  le,  issi. 
oowB,  and  leavmg  it  to  the  husband  to  call  upon  him  to  give  an  account  of  the  cattle  P — 

I  Udnk  the  &ther  of  the  yotmg  man  would  be  the  best  of  the  three. 

1804.  Welly  suppose  the  young  man's  father  were  appointed  trustee  of  the  lobola, 
would  that  be  accej)table  P — ^I  am  not  prepared  to  say. 

1805.  Would  it  be  acceptable  to  the  neathen  nerves  P — ^I  do  not  think  it  would. 
1806«  If  such  a  law  were  passed,  would  it  be  evaded  P — ^It  might  at  first  be  evaded. 

It  would  be  evaded  by  the  parents  of  the  girl  asking  for  presents  before  the  girl  was 
handed  over. 

1807.  Do  you  think  polygamy  could  be  put  down  P — I  think  it  would  be  advisable 
to  put  it  down. 

1808.  How  would  you  put  it  down  P — ^By  registering  marriages,  and  recognizing 
the  children  of  the  first  mamage  as  entitled  to  a  daim  on  the  property  of  the  father ;  <3 
oourse  dealing  only  with  cases  tiiat  may  come  after  a  certain  fixed  period.  I  would  not 
terfere  with  marriages  already  ezistinff . 

1809.  Would  they  obey  the  law  P — ^Tes,  I  think  they  would ;  but  I  might  add  that 
ihey  would  not  obey  it  if  they  were  doubtful  Aether  the  law  would  be  applied. 

1810.  Do  you  think  the  heathen  native  would  obey  unless  he  were  punished  for 
disobedience  P — I  think  he  would  do  so,  seeing  that  the  influence  of  the  girl  first  married 
would  be  brought  to  bear  upon  him  to  regist^. 

1811.  Don't  you  think  rich,  old  men  would  goon  marrjring  other  wives  without 
oaring  for  the  law  P — In  a  few  exceptional  cases  that  might  take  place. 

1812.  Don't  you  think  the  heathen  are  so  convinced  that  their  marriage  custom 
is  a  ^ood  one  that  they  would  go  on  practising  polygamy  P — If  they  undeistood  that 
mamue  according  to  their  custom  was  not  a  real  marriage  it  would  stop  the  custom. 

1813.  How  was  it  that  when,  in  1864,  polvgamoua  maniage  were  declared  illegal, 
they  continued  the  practice  ? — ^I  do  not  think  that  the  natives  understood  at  the  tmie 
that  their  marriages  were  ille^. 

1814.  Would  a  law  prombiting  polygamous  marriages  not  be  veiy  imjust,  in  that 
it  would  have  the  effect  of  making  himdreds  of  women  prostitutes,  who  were  married 
tM)oording  to  native  custom  P — ^I  said  the  law  would  have  to  deal  with  future  marriages, 
and  not  with  those  already  married. 

1815.  If  it  dealt  with  future  marriages,  don't  you  think  the  law  would  be  dis- 
obeyed P — ^If  they  believe  that  the  law  will  be  applied  it  will  stop  polygamy ;  but  so  long 
as  uey  believe  that  the  law  will  not  be  put  in  force,  they  will  continue  the  practice. 

1816.  Would  you  not  impose  a  penalty  P — The  penalty  would  be,  not  recogniz- 
ing the  children. 

1817.  Don't  you  think  such  a  law  would  be  disobeyed  except  by  such  natives  as 
have  come  in  contact  with  civilization  P — ^If  it  dealt  with  future  cases,  I  believe  it  would 
le  obeved  by  the  Fingoes.    I  cannot  speak  for  the  other  tribes. 

1818.  Are  you  acquainted  with  many  heathen  natives  as  well  as  Christian  P — Yes. 

1819.  Do  you  think  there  is  more  inmiorality  practised  among  the  heathen  natives 
;ftan  among  Christian  natives  P— My  opinion  is  that  there  is  more  immoraUty  among 
the  heathen. 

1820.  Why  do  you  think  so  P — The  reason  I  say  so  is,  that  women  among  the 
heathen  do  not  so  strictly  guard  themselves  as  they  do  among  Christian  communities, 
and  among  the  latter  the  disgrace  is  felt  much  more  than  it  is  among  the  heathen.  The 
CSiristian  people  regard  it  a  sin  to  be  in  any  way  connected  with  women  other  than  their 
wives,  and  in  consequence  they  are  much  more  faithful  to  their  wives  than  are  the 
heathen,  and  it  is  the  same  with  the  wives. 

1821.  Do  you  say  that  from  your  experience  P — From  what  I  have  actually  found 
at  mission  stations  and  at  heathen  kraals. 

1822.  It  is  said  that  there  is  more  immorality  among  natives  who  have  come  in 
oontact  with  Europeans  than  among  others  P— I  believe  it  to  be  the  case  that  such  might 
be  said  of  those  people  who  live  in  towns. 

1823.  Is  there  not  a  great  deal  of  immorality  among  those  natives  you  know  to 
profess  Christianity  P — I  do  not  believe  the  immorality  is  greater  than  it  is  among  the 
neathen,  but  it  does  exist.  As  far  as  I  have  observed  the  immorality  is  greater  among 
the  heathen. 

1824.  Rev.  Dr.  StetmrfJ]  To  what  do  you  attribute  the  greater  morality  of  the 
Christians  P — To  the  belief  that  it  is  sinful  to  be  immoral ;  that  it  is  an  offence  against 
God  and  man. 

1825.  Is  there  much  dissatisfaction  among  members  of  native  churches  as  to  the 
practice  of  lobola  being  opposed  by  certain  Cliristian  bodies  P — Yes ;  there  has  of  late 
men  dissatisfaction  expressed. 
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^B^r  pSfci  ^®2^:  ^^  ^^*  ^  *^*  dueP.~It  has  been  oaused  partly  by  some  xaea  haying  <Uk 

U-         '  serted  their  wives,  and  then  the  father,  who  has  to  support  the  \me,  finds  that  he  has  no 
s«pi.  16, 1881.     cattle  to  help  him  to  do  so. 

1827.  Do  you  think  it  wise  for  missionary  bodies  to  make  a  law  in  respect  to 
lobola  P — I  think  that  only  moral  influence  shoiud  be  brought  to  bear  upon  it.. 

1828.  Do  you  think  it  is  evaded  by  tixe  members  of  those  bodies  where  a  law  haa 
been  made  ? — Yes ;  I  know  it  has  been  evaded. 

1829.  Extensively  P™Yes,  ye^. 

1830.  Among  Wesleyans  P — Yes. 

1881.  Do  you  think  any  immoral  principle  involved  in  the  question  of  lobola?— 
Not  when  it  is  taken  by  itself. 

1832.  Do  you  think  a  law  forbidding  it  would  be  harmful  if  applied  at  onoe  ? 

Yes ;  I  think  it  would  do  a  ^eat  deal  of  harm. 

1833.  In  what  way  P — One  reason  is  that  native  young  men  do  not  feel  the  Chris- 
tian or  civilized  marriage  tie  as  strongly  as  Europeans  do,  and  the  consequence  is  ^Hfit 
they  easily  leave  their  wives  and  take  others. 

1834.  An  opinion  is  often  expressed  that  Kafirs  pay  attention  to  the  comforts  ot 
their  daughters  when  arranging  for  their  daughters,  is  tnat  so  P — What  I  believe  to  be 
the  case  is,  that  some  regard  is  paid  to  the  future  welfare  of  the  daughter,  but  ^^^  the 
desire  to  get  something  is  stronger. 

1885.  Would  you  not  say  that  in  the  majority  of  cases  less  is  paid  to  the  conifort 
of  the  girl  than  to  the  nxmiber  of  cattle  to  be  received  for  her  ? — A3  things  stand  now,. 
I  should  say  the  cases  are  equally  divided. 

£ev.  Mr.  Mzimba  says :  At  first  the  desire  for  gain  was  present,  but  it  was  small,  and 
the  principal  thing  sought  after  was  a  good  alliance  for  the  girl.  They  now  look  more 
to  the  cattle  than  to  anything  else ;  but  it  was  not  so  originafly. 

1836.  Can  you  give  us  your  view  of  the  Branding  Act  P — Rev.  Mr.  Makiwaaa. 
says :  The  impression  among  the  natives,  both  in  the  colony  and  the  Transkei  aha 
Pmgoland,  where  I  have  travelled  since  the  passing  of  the  Act,  is  that  if  the  caUle  have.. 
the  Government  brand,  Government  have  a  claim  to  them  and  may  take  them  awair. 
They  look  upon  it  in  the  same  way  as  they  would  on  a  man  marking  his  own  oattk. 
They  say  Gt)vemment  is  marking  the  cattle,  and  think  that,  therefore.  Government  may 
at  some  time  claim  them  aU.  If  they  were  required  to  brand  with  their  own  brand  it 
would  be  all  right.  Another  thing  they  do  not  understand  is,  that  while  natives  are 
obliged  to  brand  with  a  Government  brand,  Europeans  use  their  own  brand. 

1837.  Hon.  Mr.  ITpiugton,']  '\\Tiat  is  the  brand  used  ? — There  is  a  c(*rtain  brand 
for  each  location,  and  all  the  cattle  of  that  location  are  branded  with  it. 

1838.  Is  there  any  such  practical  objection  to  the  use  of  this  brand,  such  as  that 
cattle  canot  be  distinguishod  beiiaiise  they  are  all  marked  with  a  coiunion  brand  ? — The 
objections  I  have  heai'd  advanced  by  natives  are  those  I  have  stated ;  first  that  a  Govern- 
ment  brand  is  used,  and  secondly  that  only  natives  ai'e  obliged  to  use  tlie  brand. 

1839.  Is  this  also  yoiu^  experience,  Mr.  JMzimbaP — Yes;  uativo;j  are  able  to  distin- 
guisli  thoir  cattle  by  the  marks  on  tlio  ears,  but  what  they  object  to  is  that  a  Govern- 
ment brand  slionld  bo  used ;  they  ai*e  afi-aid  there  is  something  at  the  back  of  it.  Euro- 
pean fai'mors  have  then  initials  bi-anded  on  their  ciiittle,  and  the  iialivos  would  j>ref er 
the  law  to  let  them  use  theii-  ovni  marks. 

1840.  If  there  were  any  general  law,  do  you  think  it  would  be  accepted  by  Chris- 
tian natives? — Yes,  and  by  heathen. 

1841.  AVoidd  the  heathen  accept  a  law  embracing  the  question  of  inheritance  ?-^. 
They  understand  their  o>vn  customs  better,  and  that  is  wny  they  are  very  slow  ia  '. 
coming  to  Euro^iean  practice,  and  especially  in  settling  questions  of  inheritance.  '  . 

1842.  If  the  effect  were  to  assimilate  the  law,  and  make  one  uniform  law  for  black 
and  white,  would  that  do  good  or  evil  ? — It  would  do  ^ood. 

1843.  Would  you  state  your  views  as  to  whether  it  would  be  good  or  evil  to  allow 
polygamists  to  remain  membera  of  Christian  churches  ? — I  am  not  prepared  to  sayi 
though  it  is  a  subject  I  have  thought  upon.  I  think  there  would  be  much  iniscvry 
caused  by  sending  back  to  their  parents  women  who,  according  to  their  own  customs, 
were  properly  married.  They  never  believed  themselves  any  other  than  true  wives,  but 
all  of  a  sudden  they  are  to  be  told  that  they  are  no  longer  legally  married.  Then  the  . 
circumstances  of  their  going  back  to  their  friends,  who  are  perhaps  not  prepared  to  help 
them,  are,  I  feel,  very  hard. 

1844.  Has  any  modification  of  the  plan  occurred  to  you  P — Those  brought  up  on 
mission  stations  should  not  adopt  this  oustom.  I  would  have  the  husband  wno  put  off 
his  wives  support  them.  ■ , 

1846.  Would  you  allow  these  women  to  marry  again  P — Yes  j  I  would  let  them 
many. 


EeV.  l£r,  Makiwane  bsljb  :  One  way  of  lesaening  the  hardahip  of  the  womeii  is  f*  |^ j^^  j?Ar^^/Ii3# 
the  htLsband  to  give  something  to  them  when  they  have  to  leave  him  for  their  parents.  LJ. 

1846.  Do  you  believe  fhit  polygamy  is  lessening  (^ — Yes.  9«pt.  l^  I881. 

1847.  Mr.  W.  E.  Stanford.'}  Is  ukunieicha  a  Fingo  or  Kafir  custom? — I  have 
found  it  among  both. 

1848.  What  is  the  difference  between  ukunieicha  and  itkunietsef — UkumetaeiA  an 
intunaoy,  and  ukunieteha  a  friendship. 

1849.  £3  ukumetae  common  on  mission  stations  ? — If  is  to  be  found,  though  it  is 
net  common,  as  far  as  I  know. 

1850.  Li  your  opinion,  is  not  lobola  a  great  protection  to  married  women,  whether 
they  be  heathen  or  Christian,  in  every  way  P — Not  in  every  way ;  but  there  are  certainly 
advantages  connected  with  it. 

1861.  With  regard  to  the  suggestion  that  the  father  of  the  girl  should  only  receive 
the  dowry  cattle  on  trust  for  his  daughter  and  her  children,  to  be  surrendered  when 
^called  upon  ;  do  you  think  he  would  receive  the  cattle  on  those  conditions  P — I  do  not 
tidnk  he  would  as  a  general  rule ;  but  I  do  not  think  the  father  of  the  girl  a  proper 
guardian  of  the  trust. 

1852.  Don't  you  think  that  in  such  a  case  the  father  wotdd  refuse  to  receive  the 
lobola  P — Yes ;  the  effect  would  be  that  in  many  cases  lobola  would  not  be  asked  for 
at  all. 

1853.  Would  that  be  the  effect  among  the  heathen  ? — Yes. 

Bev.  Mr.  Mzimba  says :  I  think  the  proper  trustee  should  be  the  father  of  the 
froman,  as  unless  that  were  the  case  you  might  as  well  say  nothing  about  lobola,  for  if 
the  father  of  the  husband  is  to  be  trustee  no  cattle  whatever  would  be  given. 

1854.  You  know  that  if  the  girl  becomes  poor  at  her  husband's  kraal  she  has  a 
tight  to  go  back  to  her  father  and  claim  support  — That  is  so. 

1855.  Is  not  that  sufficient  P — The  only  difficulty  about  that  is  that  the  father  of 
the  girl  gets  most  of  the  benefit,  and  the  daughter  receives  K(*arcely  anything,  except 
when  she  is  sent  away  from  her  husband,  or  if  lier  husband  iliea  and  leaves  lier  poor. 

1856.  If  you  think  lobola  is  required  to  make  a  raaniage  tie  more  binding  upon 
heathen  natives,  and  at  the  same  time  you  would  endeavour  to  make  lobola  a  trust,  not 
allowing  the  father  of  the  gii'l  to  get  it,  would  you  not  be  taking  steps  to  stamp  it  outP 
— ^I  think  that  would  stamp  it  out. 

1857.  In  what  way  would  you  benefit  the  w^omau  by  ci-eating  a  trust,  other  than 
she  is  now  benefited  by  the  present  native  custom  ?— I  tliink  that  the  cattle  should  be 
kept  for  the  children  as  a  trust,  so  that,  for  instance,  wlieii  vine  of  tlie  sons  were  married 
he  might  derive  some  benefit  from  the  lobola  paid  for  his  niotlior,  and  a  daughter  mai'- 
xying  ihould  have  some  benefit  from  it. 

1858.  In  what  way  ? — By  having  assistance  in  their  maniage  exi)eiises. 

1859.  But  have  not  daughters  and  sons-in-law,  as  it  is,  a  right  to  go  to  their  father- 
in-law  ? — They  have  a  light  to  go  to  their  mother's  relatives. 

1860.  You  would  allow  the  father  of  the  girl  to  use  tlu»  ouhlo  until  the  grand- 
children were  of  age  ? — ^Yes. 

1861.  Do  you  not  think  that  such  a  system  would  lead  to  a  great  deal  of  dis- 
honesty?— Yes ;  that  is  the  great  difficulty  I  see,  if  the  father  is  iiothoiiost  as  a  trustee. 

1862.  Suppose  the  father  wero  to  be  held  rTiiuinally  responsible  for  the  cattle 
given  into  his  charge,  do  you  think  he  would  respect  the  trust  'f — He  would  if  you  en- 
forced the  law  and  punished  offenders. 

1863.  Suppose  it  were  required  that  a  gh4  should  make  public  her  cjouseut,  that 
the  number  of  the  dowry  should  be  limited,  and  that  thp  elaim  of  the  girl's  children  for 
support  and  maintenance  on  accoimt  of  lobola  be  recf ionized  in  ooiirts  of  law,  woidd 
that  answer  ? — I  think  that  woidd  answer;  although  I  believe  the  fathers  woidd  man- 
age to  get  more  than  the  limited  number  of  cattle.  Still  the  young  man  would  have 
the  advantage  of  knowing  that  he  need  not  give  more  than  a  certain  number  ;  but  I  do 
not  think  he  woidd  take  his  father-in-law  to  court  for  claiming  more  than  the  limited 
nnmber  of  cattle. 

1864.  You  say  you  would  have  one  wife  only  recognized,  and  that  that  would  be 
acceptable  to  the  ix>pulation  in  time,  provided  they  were  made  to  imdersttmd  that  the 
children  of  the  first  wife  only  shoidd  be  allowed  to  inlieiit  ]u*operty  ? — Yes. 

1860.  Don't  you  think  such  a  law  would  Ih>  evaded  l)v  the  fathers  dunng  their 
life-time  assigning  the  cattle  to  the  children  of  the  other  wives  ;  and  in  what  Avay  would 
you  prevent  jK)lygamy  by  i*ecognizing  only  the  children  of  the  first  wife? — In  course  of 
time  the  children  themselves  would  object ;  those  who  belonged  to  the  registered  wife 
would  claim  all  the  cattle. 

1866.  But  the  father  has  a  perfect  right  to  give  away  his  cattle  to  any  of  his  other 
children  if  he  likes.     Under  the  circumstances,  do  you  think  that  the  Fingoes  would 
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^•^  ^*jt&'mL  ^^  ^P  polygamy  in  time  ? — I  believe  they  would  in  time,  though  ^it  might  be  a  long 
'  *  time. 

Sept.  16, 1881.  1867.  You  say  polygamy  is  lessening  ? — ^This  side  of  the  Kei  it  is  lessening,  but  it 

is  not  so  beyond  the  jCei. 

1868.  Are  you  acquainted  with  other  tribes  than  the  Fingoes  P — ^I  have  been  for 
some  time  bv  the  Bashee. 

1869.  Are  you  sufficiently  acquainted  with  those  tribes  to  be  able  to  state  whether 
the  re^^istration  of  wives  would  be  acceptable  ? — ^A  difficulty  might  arise  in  the  case  of 
the  chiefs  and  the  headmen,  for  their  chief  wife  is  not  always  the  first  married.  As  a 
rule  the  principal  wife  is  generally  the  third  or  number  two. 

1870.  So  difficulties  would  arise  with  the  headmen  ?— Yes ;  if  they  wore  aaked  to 
register  wife  number  one,  they  would  not  do  it  unless  they  were  punished. 

1871.  Don't  you  think,  from  the  state  of  the  native  mind,  that  there  would  be  re- 
sistance to  the  law  if  they  were  compelled  to  register^? — I  do  not  think  they  would 
resist  it  if  they  were  fully  warned  of  tne  time  when  the  law  would  come  in  force.  They 
would  not  resist  because  they  are  not  in  a  position  to  do  so,  and  if  they  were  in  a  por- 
tion to  do  so,  the  majority  of  the  men  are  already  married,  and  as  the  law  would  nol 
deal  with  existing  marriages  the  yoimg  men  only  would  be  concerned. 

1872.  What  would  you  do  in  the  case  of  a  young  chief  who  intended  to  many  a 
good  many  %vives  ? — I  don't  know  what  the  effect  would  be  upon  him ;  his  first  wife 
would  not  be  the  principal  one. 

1873.  Is  not  immorality  more  common  among  yoimg  girls  on  a  mission  station 
than  it  is  among  girls  at  the  kraals  P — It  is  more  common  in  the  neighbourhood  of  towns 
than  anywhere  else. 

1874.  Is  it  not  found  to  be  more  common  among  girls  on  a  mission  station  than 
among  those  at  heathen  kraals  ? — It  is  seen  more  on  mission  stations,  but  in  reality  it 
is  not  more  common.  Among  the  heathen,  if  any  illicit  intercourse  takes  place  the  girl 
is  at  once  taken  to  the  man  and  marriage  takes  place  ;  whereas  marriage  does  not 
follow  at  a  mission  station. 

1875.  Why  not  at  a  mission  station  P — Sometimes  the  young  people  are  married ; 
but  very  often  the  youn^  man  will  not  consent  to  take  the  woman  ;  and  the  married 
men  do  not  marry  the  girls. 

1876.  Does  it  often  happen  among  the  heathen  that  a  married  man  has  interoouise 
with  young  girls  P — It  does  happen,  but  not  very  often.  When  it  does  take  place  he 
is  obliged  to  marry  the  girl. 

lo77.  Is  the  immorality  at  mission  stations  attributable  to  the  fact  that  lobola  ii 
not  coimtenanoed  P — No. 

1878.  Hon.  Mr.  Upington,']  Among  the  Fingoes,  is  any  effort  made  by  the  heathen 
to  educate  their  children  P — Eev.  Mr.  Makiwane  says  :  Where  they  live  near  mission 
stations  some  send  their  children  to  school,  but  where  they  live  away  they  do  not. 

1879.  Are  the  means  of  education  taken  advantage  of  by  Christian  Fingoes  P — 
Yes,  although  not  to  the  extent  that  one  would  expect. 

1880.  How  do  you  account  for  that  P — They  are  indifferent,  and  do  not  fully  ap- 
preciate the  advantages  offered  them. 

1881.  Do  you  as  a  minister  labour  among  any  other  people  except  the  Fingoes  P — 
Kafirs  are  also  in  my  mission. 

1882.  In  your  opinion  are  the  Fingoes  better  calculated  than  the  Gaika  Kafirs  to 
fall  in  with  European  notions  P — They  are,  for  this  reason  that  the  Kafirs  have  still 
their  chiefs,  while  the  Fingoes  are  broken  up. 

1883.  But  the  Kafirs  in  your  district  have  not  got  any  chiefs  P — They  know  they 
belong  to  a  nation ;  they  have  their  traditions. 

1884.  Is  there  any  communication  between  the  Guika  Kafirs  in  different  distriotsP 
— Yes,  they  still  sympathise  with  each  other,  and  know  one  another's  movements. 

1885.  Do  you  think  the  tribal  spirit  is  kept  up  by  inter-communication  P — ^They 
still  keep  up  their  tribe,  and  pride  themselves  on  it. 

1886.  With  reference  to  this  dowry  question,  don't  you  think  it  would  be  a  suffi- 
cient protection  to  the  married  woman  and  her  children  M  the  ordinary  law  under  which 
we  live  were  applied  to  a  case  where  a  wife  left  her  husband  on  account  of  ill-treatment, 
and  forced  the  husband  to  pay  for  her  maintenance  P — ^It  would  be  sufficient  proteotion 
if  it  could  be  applied  with  effect,  but  a  man  generally  drives  his  wife  off  when  he  has 
no  more  property. 

1887.  But  would  there  not  be  the  same  danger,  if  you  made  the  father  a  trustee,  in 
his  turning  out  tj  be  a  man  of  straw,  and  not  b^g  able  to  support  the  woman  P — ^I  see 
there  might  be  the  same  difficidtv  in  the  one  case  as  in  the  other. 

188§.  When  you  spoke  of  the  Branding  Act  and  its  effect,  were  you  refening  to 
any  particular  location  where  branding  was  carried  out  P — I  was  referring  to  no  parti- 
cular neighbourhood. 


MiUmba. 
Sept.  16,  1881. 


MINUTES  OF   EVIDENCE.  113 

1889.  Is  your  knowledge  of  the  fpeling  of  the  natives  from  hearsay  P — It  is  from  Rev.  E.  MMwanr 
-what  I  personally  heard  from  natives,  both  on  my  own  station,  as  well  as  in  the  Trans-  ^^  ^^-  ^'  ***'^ 
kei. 

1890.  As  I  understand  you  to  say,  the  natives  only  object  to  a  Gbvemment  brand 
being  used,  but  would  be  willing  to  mark  the  cattle  with  their  own  brand  ? — I  have 
heard  it  said  by  themselves  that  they  would  have  no  objection  to  brand  their  cattle  with 
their  own  name. 

1891.  Do  you  know  that  the  object  of  the  Act  was  to  enable  owners  to  trace  stolen 
cattle  ? — Yes,  I  understand  that  was  tlie  object. 

1892.  Suppose,  then,  that  natives  were  allowed  to  use  their  own  marks,  there  would 
be  no  due  to  the  discovery  of  stolen  cattle  ? — My  own  opinion  is  that  branding  with  a 
certain  brand  is  not  much  of  a  protection,  and  in  course  of  time  it  would  become  use- 
lees. 

1893.  Why  so  ? — Because  the  cattle  of  one  location  would  be  bought  by  the  people 
of  another,  or  they  might  be  paid  away  as  dowry,  and  the  receiver  of  them  might  sell 
them  again.  If  they  were  branded  at  each  location  there  would  be  no  distinguishing 
the  mark. 

1894.  Is  not  the  brand  easily  obliterated,  and  might  not  the  same  objection  apply 
to  branding  in  the  case  of  Europeans  ? — I  understand  that  as  soon  as  a  native  receives 
cattle  at  a  location  he  must  brand  them,  but  that  is  not  the  case  with  Europeans. 

1895.  Do  the  cattle  of  natives  pass  more  readily  from  them  than  do  those  of  Euro- 
peans P — ^I  suppose  it  would  be  about  the  same ;  but  while  European  farmers  don't 
always  brand,  natives  are  obliged  to. 

1896.  What  is  the  nature  of  the  brand  used  ? — It  is  a  certain  letter,  used  for  the 
whole  of  any  one  location,  and  is  stamped  on  the  hip  of  the  animal. 

1897.  I  was  surprised  to  hear  it  stated  that  a  uniform  system  of  law  in  regard  to 
inheritance,  as  between  the  colonists  and  the  native  population  would  be  received  by  the 
natives  P — By  the  Christian  natives,  and  by  a  good  many  of  the  heathen  if  they  were 
compelled. 

1898.  I  have  heard  it  stated  that  any  interference  witli  the  marriage  laws  of  the 
natives,  or  with  their  law  of  inheritance,  would  lead  to  a  revolution ;  is  that  your 
opinion  P — Suppose  a  law  were  passed  to  be  enforced  at  once,  a  revolution  might  ensue. 
For  instance,  aU  the  married  men,  feeling  that  their  children  were  to  be  disinherited, 
might  rise. 

1899.  If  a  change  in  the  law  concerning  natives  were  made,  would  not  the  natives 
think  there  was  something  behind  ? — It  womd  depend  upon  what  the  change  was. 

1900.  Suppose  you  did  not  interfere  with  marriages  at  present  existing,  but  made 
a  law  to  deal  with  future  cases,  would  that  strike  terror  into  the  native  mind  P— I  am  not 
ready  to  say;  I  don't  think  it  would  strike  terror  into  their  minds. 

Rev.  Mr.  Mzimba  says :  When  the  natives  imderstand  that  they  are  being  directed 
to  a  higher  position,  they  would  not  be  alarmed  at  the  change  in  the  law. 

1901.  Do  you  think  a  law  of  that  kind  might  be  applied  to  all  the  natives  P — I 
would  say  it  could  be  introduced  in  the  colony  and  among  the  Fingoes  ;  I  would  not 
be  prepared  to  answer  for  the  depondenries. 

1902.  You  say  that  the  children  of  illicit  intercom'se  were  claimed  by  the  husband 
of  the  woman,  if  she  were  a  married  woman  ;  would  a  son  bom  to  a  chief's  wife  in  that 
-way,  and  known  to  be  illegitimate,  be  recognized  as  the  son  of  the  chief  P — Not  in  the 
case  of  one  who  was  to  take  the  government. 

1903.  Sir  J.  2>.  Bod^jJ]  Have  you  any  opinion  about  the  Pass  laws  P — Rev.  Mr. 
Makiwane  says  : — I  have  been  taken  up  bjp^  the  police  for  not  having  a  pass,  once  while 
travelling  along  the  road  from  the  Tanskei.  I  was  taken  to  the  CIuot  Constable  at  Stut- 
terheim,  and  wnen  in  answer  to  inquiries  I  told  him  I  was  a  minister,  he  conferred  witii 
the  clerk,  and  they  agreed  not  to  imprison  me. 

Rev.  Mr.  Mzimba  says :  I  have  also  been  subjected  to  great  inconvenience  in  the 
colony ;  that  was  at  Komgha.  I  was  apprehended  and  taken  to  the  magistrate.  I  was 
aaked  for  a  pass  and  had  not  got  one,  and  the  chief  constable  handed  me  over  to  the 
gaoler,  who  put  me  in  gaol.     I  was  released  on  appearing  before  the  magistrate. 

1904.  The  object  of  the  Pass  law  is  to  protect  property  by  preventing  thieves 
going  about ;  do  you  think  it  effects  that  object  P — I  don't  thiri  the  law  prevents  steal- 

1905.  Do  the  laws  check  stealing  P — ^Very  likely,  in  certain  oases.  The  reason  why 
the  pass  system  does  not  check  theft  is  that  tiie  thief  knows  where  he  is  going  to  steal, 
and  what  cattle  he  is  going  to  steal ;  he  then  goes  to  the  magistrate  and  says  he  wants 
a  pass  for  moving  such  and  such  a  troop  of  cattle,  telling  their  number  and  their 
colour. 

1906.  Have  you,  as  a  Pingo,  got  a  certificate  P — I  never  had  one. 

1907.  Mr.  Upington.']  Who  was  the  magistrate  before  whom  you  appeared  P — Mr. 
E.  Chalmers.  p 
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Rev.  E.  Mrtkiu-0fH  1908.  Did  he  release  vou  the  nioinont  he  lieard  that  voii  were  a  Fingo? — Yes. 

and  Rtv.P.ifg.;>./v.  jcj^g    si^.  j^  2).  Jlarr^\]  When  a  polygamist  becomes  a  Cliristian,  you  my,  he  should 

Sept.  16,  1881.       keep  his  firat  wife  and  put  away  the  others,  whom  he  must  support  until  they  are  pro- 
vided for  ? — Yes. 

1910.  Would  not  that  be  a  wrong  to  the  Avomen  put  away,  seeing  that  they  were 
properly  manied  accoixling  to  native  custom  ? — I  don'!;  tliink  it  would  be  doing  the 
women  a  wrong, 

l!)ll.  Is  it  not  wrong  to  take  from  a  woman  her  privilege  as  a  wifu? — The  diffi- 
culty is  iu  tlio  interpretation  of  the  Bible. 

1912.  Bishop  Millman,  of  the  Church  of  England,  at  Calcutta,  expressed  an  opinion 
in  favour  of  admitting  polygamists  with  their  wives  into  the  church,  but  would  not 
allow  a  man  already  a  member  to  many  other  wives  ? — That  is  a  matter  that  requires 
much  thought. 


•mt^mm^'f^ 


Saturday^  Ylth  September, 

Rev.  Dr.  Stewart  (Acting  President), 
W.  E.  Stanford.  Esq.  I  Hon.  T.  Upinotox,  M,L.A. 

J.  Ayliff,  Esq,,  M.L.A. 

Examination  of  Toto^  Tahuka,  Ngqaba^  ZonkCy  and  Metu^  Qtdka  Kafirs,  resumed. 

Toto,  Tahuhit,  Kyq^^Li         1913.  Hou.  Mr.  UpingionA  Is  there  am^  native  custom  regulating  divorce,  and  the 

Zonke,  and  Met^.    means  of  obtaining  divorce? — Toto  says :  Yes,  that  does  happen.     Sometimes  the  hui- 

8#pt.  rr"i«8i.      baiid  refuses  to  live  with  his  wife  any  more,  cmd  sometimes  tne  wife  refuses  to  live  with 

the  husband  any  more ;  and  when  the  wife  goes  back  to  her  relatives  the  dowry  cattle 
are  returned  to  the  husband. 

1914.  In  case  a  native  wishes  to  obtain  a  divorce,  how  does  he  set  about  it? — ^If  a 
man  sees  that  he  cannot  live  any  longer  with  a  woman  he  sends  her  back  to  her  rela- 
tives, sending  with  her  a  messenger  to  state  the  reasons  why  he  has  sent  her  away. 

1916.  Can  she  then  apply  to  the  chief  for  redress  P — Yes,  it  would  be  competent 
for  the  wife  to  go  to  the  chief  if  she  wished  the  matter  inquired  into.  It  may  happen 
after  the  wife  had  been  sent  home  in  that  way  that  she  might  return  to  her  husband 

1910.  If  a  chief  ordered  a  husband  to  take  his  wife  back,  would  the  man  be  bound 
to  obey  ? — ^Yes,  he  would  take  his  wife  back. 

1917.  When  an  appeal  of  this  nature  is  made  to  the  chief,  is  the  case  heard  in  tibft 
same  way  as  other  oases  ? — Yes. 

1918.  Is  there  no  process  by  which  they  appeal  in  the  first  instance  to  the  obieA 
before  sending  the  wife  away  P — The  matter  need  not  necessarily  go  to  the  chief ;  m:^ 
may  be  arranged  among  the  parties  themselves. 

1919.  If  the  parties  did  not  agree,  would  the  husband  have  the  power  of  sending 
woman  away  \«dthout  first  obtaining  authority  from  the  chief  P — Tshuka  says :  If 
matter  cannot  be  arranged  among  the  people  themselves  it  wiU  be  referred  to  the 
but  there  are  difficulties  in  the  way  of  a  husband  divorcing  his  wife,  for  he  has  not 
same  claim  upon  the  cattle  if  he  drives  her  away  as  he  would  have  if  she  left  of  her 
accord.     The  general  thing  is  for  the  wife  to  divorce  herself  from  the  husband. 

1920.  Is  divorce  supposed  to  be  complete  before  the  chief  makes  some  order  P- 
Toto  says :  If  the  husband  and  wife  agree  to  separate,  and  the  families  of  the 
parties  do  not  take  the  matter  up,  the  matter  is  arranged  among  themselves,  a  part 
the  oattle  are  returned  to  the  husband,  and  they  do  not  go  to  the  chief. 

1921 .  Is  the  wife  at  liberty  to  re-maxry  then  P— She  can  always  re-marry  wl 
back  at  her  father's  kraal. 

1922.  Who  takes  the  children  P— The  husband. 

1923.  In  all  cases  of  divorce  P — ^Yes,  the  husband  keeps  the  children. 

1924.  What  are  the  causes  for  which  a  husband  may  divorce  his  wife  P-»A  hi 
band  may  divorce  his  wife  if  he  finds  that  they  cannot  agree  on  account  of  her 


MINUTKS  OF   E^^DE^'tE.  116 

temper  and  general  ill-behayiour ;  sucli  as  going  about  in  the  neighbourhood  in  a  way  ^**'*»  ^'^*^^^  Kfqaha 
she  should  not,  and  in  neglecting  her  household  duties.   In  this  case  the  husband  would  •  ^^^''J^  ^^^** 
oall  her  relatives  together  and  discuss  the  matter,  bringing  forward  his  grieyanoes  for      8«pt.  17,  I881. 
consideration. 

1925.  Suppose  a  wife  were  to  leave  her  husband,  according  to  native  custom,  cculd 
the  husband  use  force  to  bring  her  back  P — If  a  wife  runs  away  from  her  husband  and 
goes  to  the  kraal  belonging  to  her  people,  the  husband  may  follow  her  there  but  dare 
not  touch  her  though  he  see  her.  He  must  apply  to  her  relatives  for  her,  and  if  the 
wife  has  grievances  to  make  she  will  state  them  to  her  father  or  to  her  other  relatives, 
and  then  mquiries  will  be  made,  the  husband  having  to  answer. 

1926.  If  the  relatives  side  with  the  woman  and  refuse  to  give  her  up,  has  the  hus- 
band a  remedy  in  appealing  to  the  chief  P — ^If  the  woman  has  made  up  her  mind  to 
leave  her  husl^nd,  and  her  relatives  support  her,  then  the  husband  will  claim  the  cattle, 
and  if  the  relatives  decline  to  restore  them  to  him,  it  will  bo  &  matter  for  the  chief. 

1927.  Can  a  man  divorce  a  wife  for  barrenness,  accoi-ding  to  native  custom  ? — ^A 
woman  cannot  be  divorced  on  that  account ;  if  a  wife  does  not  bear  children  our  custom 
is  for  the  husband  to  marry  another  woman,  who  would  be  a  rafter  of  the  house, 
so  that  the  second  wife's  children  would  belong  to  that  house. 

1928.  Do  these  two  women  remain  at  the  husband's  kraal  and  belong  to  the  same 
house  ? — They  would  live  in  separate  huts,  but  the  children  would  be  reckoned  to  be- 
long to  one  house.     They  would  also  take  care  of  each  other. 

1929.  Is  adultery  by  a  wife  good  ground  for  divorce  P — No ;  they  are  not  divorced 
on  that  account,  but  the  man  is  fined. 

1930.  What  is  the  extent  of  the  fine  P — It  is  from  one  to  ten  head  of  cati^le. 

1931.  If  the  woman  ran  away  with  the  man  who  committed  adultery  with  her, 
would  not  the  husband  have  good  groimd  for  separation  and  recovery  of  the  dowry 
oattle  P — The  husband  would  search  for  liis  wife  and  endeavour  to  recover  her,  but  if  he 
foimd  her  and  she  refused  to  go  back  to  him  he  would  apply  to  her  relatives  for  the 
oattle. 

1932.  In  that  case,  if  the  woman  did  return,  would  the  man  who  committed  adul- 
t«ry  be  fined  P — Yes. 

1933.  Does  a  man  often  put  his  wife  away  simply  because  he  takes  a  dislike  to 
herP — It  is  not  a  usual  thing ;  among  bad  men  sometmies  the  thinff  is  done,  and  it  is 
brought  against  them ;  they  only  get  back  a  very  small  portion  of  the  oattle,  and  they 
loseoaste. 

1934.  If  the  wife  takes  milk  out  of  the  milk-sack,  is  that  a  ground  for  divorce  P — 
If  she  went  to  the  milk-sack  by  mistake  it  would  be  overlooked,  but  if  she  continued 
going  to  the  sadc  they  would  look  upon  her  as  a  thief,  and  would  say  to  her  '^  we  can- 
not have  a  thief  here,  go." 

1935.  I  suppose  mere  would  be  no  necessity  for  a  wife  to  go  to  the  milk-sack,  as 
she  would  have  ner  own  store  P— Yes,  a  wife  always  has  her  own  calabash  in  the  hut. 

1936.  If  she  did  go  to  the  sack  it  would  be  from  sheer  necessity  or  thievish  dispo- 
sition P — She  would  only  go  to  the  sack  to  steal,  because  if  she  were  hungry  she  would 
send  one  of  her  bovs  to  cret  milk  f<^r  her. 

1937.  When  a  husband  goes  to  his  wife's  relations  to  complain  of  her  misconduct, 
or  to  endeavour  to  get  her  back  if  she  leaves  him,  does  he  take  witnesses  to  speak  with 
r^ard  to  the  way  in  which  they  lived  P—  A  man  sometimes  takes  his  wife  before  her 
owA  people,  and  in  that  case  he  would  have  witnesses ;  he  would  state  his  case  and  the 
woman  woiild  answer ;  the  matter  having  been  inquired  into,  her  relatives  would  then 
give  her  advice,  and  most  probably  they  would  return  to  their  kraal  together. 

1938.  So  that  in  almost  every  kind  of  case  it  is  customary  to  take  witnesses  if  there 
are  witnesses  available  P — Yes. 

1939.  Mr.  J,  AyUfJ]  Is  it  not  a  practice  of  natives  goinff  to  court  to  be  accom- 
panied by  friends  P — If  evidence  is  required  during  a  trial  at  the  Great  Place  it  s<Hne- 
times  happens  that  the  parties  concerned  are  sent  on  to  fetch  iiieir  witnesses,  or  messen- 
gers may  De  sent  to  fetch  witnesses. 

1940.  Do  wives  often  leave  tiieir  husbands  simply  because  they  dislike  them  P — If 
they  do  that,  the  husband  gets  the  cattle  back. 

1941.  Is  the  marriage  supposed  to  be  at  an  end  P — Yes. 

1942.  In  claiming  the  cattle  is  the  husband  entitled  to  the  progeny  of  the  original 
stock  P — No,  he  can  only  claim  the  original  number. 

1943.  Suppose  some  of  the  cows  had  calved  or  were  in  calf,  to  whom  would  the 
oslves  belong  P-— A  cow  in  calf  is  coimted  as  one,  but  a  cow  and  calf  are  two,  and  the 
number  only  is  reckoned  without  regard  to  age. 

1944.  Is  incest  a  crime  among  natives  P — ^Yes,  and  it  is  punishable. 
1946.  In  every  caseP — ^Yes. 
1946.  Mr.   Sia)\fordJ]  For  instance,  is  intercourse  between  brother    and  sister 

punished  P — Yes.  ^  2 
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TotpTshuk^^gaba,  1947.  Are  such  cases  £i*equent  ? — They  do  happen;  in  those   cases  the  man  is 

*^'  ^ '  *     driven  away  from  the  kraal,  and  they  won't  have  him  there  any  longer. 

Sept.  17,  1881.  1948.  Can  a  man  marry  his  deceased  wife's  sister  ? — Yes ;  but  we  do  not  many 

two  sisters  if  both  are  alive. 

1949.  Eev.  Dr.  Sfarart.l  How  far  do  you  reckon  the  degrees  of  consanguinity  ? — 
As  far  as  we  can  trace  back  blood  relations,  so  far  is  no  man  allowed  to  marry. 

19o0.  When  a  man  marries  a  deceased  wife's  sister,  is  there  no  custom  with  regaid 
to  dowry  ? — ^The  old  dowry  I'emains  for  her  accoimt,  and  a  few  head  of  cattle  may  be 
added.  The  marriage  takes  place  in  the  usual  manner,  with  the  exception  of  the  dowry. 
A  dance  is  given,  and  the  bridal  party  return  to  the  father's  kraal  with  a  few  head  of 
cattle. 

1951.  Is  there  any  special  reason  for  giving  these  few  head  of  cattle  ? — ^Yes, 
because  the  husband  would  have  been  entitled  to  claim  his  catttle  after  the  death  of  his 
wife,  but  as  her  sister  comes  to  him,  the  original  cattle  are  reckoned  as  her  dowry. 
The  sister  comes  to  take  the  place  of  the  deceased  wife,  and  to  nourish  the  children. 

1952.  Has  the  new  wife  a  sepai^ate  household  ? — She  takes  the  position  held  by  her 
deceased  sister,  even  if  it  were  the  position  of  principal  wife. 

1953.  How  woidd  the  inheritance  of  that  house  go? — The  eldest  son  of  the 
deceased  sister  would  be  the  heir,  and  the  sons  of  the  second  sister  would  rank  as 
younger  sons  in  the  house. 

1954.  Suppose  a  husband  dies  lea\dng  three  wives,  a  great  wife,  right-hand  wife, 
and  left-hand  wife,  and  children  by  each,  how  would  the  property  be  distributed  ? — 
There  Avould  be  two  houses,  the  house  of  the  great  wife  and  the  house  of  the  right, 
hand  wife,  the  left-hand  wife  being  a  "  rafter  "  to  either  of  these,  and  the  son  of  the 
great  hoiise  would  receive  the  property  attached  to  his  house,  and  so  with  the  son  of  the 
other  house. 

1955.  If  the  man  married  a  fourth  wife,  what  would  be  her  status  ? — She  would 
be  a  "  rafter  "  of  the  right-hand  house. 

1956.  And  if  he  married  a  fifth  wife  ? — The  establishments  need  not  necessarily 
contain  the  same  number  of  "  rafters ;  "  a  man  may  attach  more  huts  to  the  section  of 
the  great  wife  than  to  the  establishment  of  the  right-hand  wife. 

1957.  Then  it  lies  with  the  husband  to  fix  the  position  of  the  **  rafters  P  " — ^He 
woidd  not  decide  upon  the  status  of  any  house  without  due  deliberation,  and  would 
consult  with  his  relatives. 

1958.  Are  you  aware  of  any  instances  where  a  man  has  attached  more  ^^  rafters  " 
to  the  right-hand  house  than  to  the  section  of  the  great  Avif e  ? — Tshuka  says :  S<Hne- 
times,  when  the  great  wife  is  a  harsh  woman,  and  the  minor  wives  do  not  core  to 
submit  to  her,  they  appeal  to  the  husband  for  protection,  and  in  that  way  "  rafters  ** 
are  transferred  from  the  great  wife's  section  to  that  of  the  right-hand  wife ;  more 
consequence  would  then  be  attached  to  the  right-hand  section,  but  the  practice  is 
unusual. 

1959.  Have  the  principal  wives  power  over  the  others  ? — Yes,  they  have  a  good 
deal  of  authority  over  the  rest. 

1960.  And  do  they  order  them  to  work  while  they  do  not  work  themselves  P — 
They  would  be  like  a  family,  the  ^eat  wife  being  a  mother,  and  the  other  wives  would 
assist  in  the  work  going  on,  for  instance,  in  the  garden.  They  would  ^  to  the  great 
wife  and  say  "  Where  is  the  seed,  as  we  will  dig  in  the  garden."  Most  likely  the  great 
wife  would  be  there  also. 

1961.  Would  the  great  wife  have  the  power  to  make  the  other  wives  work  while 
she  sat  still  P — ^No. 

1962.  When  a  man  marries  a  wife,  does  he  apportion  cattle  to  her  at  once  P — 
Suppose  she  were  attached  to  the  great  wife's  section,  a  cow  or  two  might  be  taken 
from  that  section  and  given  to  her  for  support ;  and  as  the  husband  afterwards  acquired 
cattle  he  would,  as  he  felt  inclined,  distribute  them  among  the  houses,  some  going  to 
this  wife  as  well. 

1963.  Does  he  make  this  distribution  in  a  public  maimer  in  the  presence  of 
witnesses  ? — It  is  a  thing  that  requires  witnesses,  and  must  be  known  by  the  people  of 
the  kraal,  for,  if  not,  they  will  understand  that  the  cattle  have  been  attached  to  the 
great  house.  If  the  husband  merely  drove  the  cattle  into  the  kraal  without  apportum- 
ing  them,  then  they  would  be  taken  for  granted  as  belonging  to  the  great  house. 

1964.  Are  there  any  special  number  of  witnesses  required  for  this  apportionment  P 
— No,  it  is  supposed  to  be  known  by  the  people  of  the  kraal. 

1965.  Does  he  collect  the  people  together  and  say  I  have  given  so  many  cattle  to 
this  house  P — Toto  speaking  of  his  own  experience,  says :  We  make  any  distribution  of 
this  kind  public,  to  guaid  against  dispute,  so  that  in  case  the  father  died,  it  would  be 
knowm  how  all  the  cattle  of  the  kraal  were  divided.  For  instance,  when  I  returned 
to  my  kraal  with  two  head  of  cattle  from  a  son-in-law^,  I  called  my  sons  and  wives 
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together  and  said,  "This  red  cow  goes  to  the  right-hand  house,  and  the  other  cow  I  To(o,Tihuka,  ::^qab0, 
give  to  the  rafter  of  the  great  house."     My  great  son,  the  universal  heir,  who  was     ^^^^loAMetu. 
present,  approved  of  what  I  did.  Sept.  17, 1881. 

1966.  Does  each  house  know  its  own  cattle  ? — ^Yes ;  it  would  not  be  necessary  to 
liave  a  distinct  mark  for  each  hut,  though  it  is  done  in  some  cases  by  a  distinct  ear 
mark. 

1967.  Suppose  a  husband  neglected  to  make  this  public  announcement  when  he 
apportioned  cattle  to  any  particular  house,  what  would  become  of  the  cattle  on  his 
death  ? — ^In  that  case  the  property  would  go  to  the  universal  heir ;  it  is  necessary  that 
the  father  should  state  distinctly  what  are  the  cattle  belonging  to  each  house. 

1968.  If  the  universal  heir  appropriated  those  cattle,  would  he  not  be  compelled  to 
do  something  with  regard  to  the  neglected  house  P — He  would  take  charge  of  that 
house  and  look  to  its  support. 

1969.  Mr.  J,  AyliffC]  Are  you  pretty  equal  in  your  distribution  of  cattle  in  that 
way  ? — ^Although  the  greater  number  of  cattle  go  to  the  great  houses,  still  this  is 
equalised  by  the  fact  that  there  are  more  in  these  houses  in  connection  with  the  family. 

1970.  After  the  allotment  is  made,  are  the  particular  cattle  devoted  to  each  house 
to  which  they  are  apportioned  ? — ^Yes ;  it  is  understood  that  the  husband,  or  head  of 
the  kraal,  has  full  power  over  all  the  cattle ;  they  are  his. 

1971.  Suppose  the  husband  had  to  pay  a  fine  in  cattle,  how  would  he  aiTange  the 
matt^  in  giving  cattle  as  far  as  the  claims  of  the  different  houses  are  concerned  P — He 
would  endeavour  to  equalise  it  as  far  as  possible  by  taking  cattle  from  different 
houses. 

1972.  In  case  of  the  father's  death,  would  the  young  girls  at  home  inherit  property  P 
— ^No,  but  they  would  look  to  their  brothers  for  support. 

1973.  And  would  they  remain  connected  with  their  own  house  P — Yes. 

1974.  Would  the  universal  heir  have  the  power  to  marry  the  sisters  of  the  great 
house  to  whom  he  liked  P — Yes. 

1975.  Would  he  have  equal  powers  in  disposing  of  the  girls  of  the  right-hand 
house  P — ^The  heir  of  that  house  wishing  to  marry  his  sister  to  somebody  would  report 
the  matter  to  the  universal  heir.  If  the  son  of  the  right-hand  house  was  away,  the 
great  son  might  settle  the  matter,  but  not  imtil  after  he  had  consulted  vAWi  the  other 
6on. 

1976. — Would  the  great  son  have  the  same  power  over  the  girls  as  the  deceased 
father  had  P— Yes. 

1977.  What  control  would  he  have  over  the  subordinate  wives  P — If  the  women 
did  not  return  to  their  relatives  on  the  death  of  their  husband,  they  could  remain  at 
the  kraal  in  charge  of  the  great  son,  who  would  look  upon  them  as  mothers,  that  is, 
more  specially  the  wives  attached  to  his  section;  the  son  of  the  right-hand  wife 
Buooeedmg  to  the  section  to  which  he  belonged. 

1978.  Do  you  know  of  any  case  where  the  great  son  has  married  these  women  to 
another  man  P — ^No. 

1979.  Do  they  always  remain  at  their  deceased  husband's  kraal  ? — Some  do,  and 
others  return  to  their  own  relatives.  In  many  cases  the  young  women  return  to  their 
relatives,  and  the  son  would  endeavour  to  recover  the  dowrv  paid  for  them ;  if  they 
had  no  children  he  would  recover  most  of  the  do-vvry.  If  they  hod  children  he  would 
get  some  of  the  cattle  back  on  their  account. 

1980.  Are  they  free  to  go  back  to  their  relatives  if  thoy  like  ? — The  women 
frequently  return,  and  are  re-married  from  their  parents'  kraal,  but  they  continue  to 
look  upon  their  deceased  husband's  kraal  as  their  home. 

1981.  Do  you  consider  that  these  women  are  in  any  way  the  property  of  the  great 
son  on  the  death  of  the  husband  ? — ^No,  in  no  way  are  they  his  property  ;  they  are  not 
looked  upon  as  property ;  if  a  woman  has  no  children  and  cares  to  remain  at  her 
husband's  kraal,  she  may  do  so. 

1982.  Is  there  anything  in  your  law  of  inheritance  that  might  be  altered  P — We 
are  quite  satisfied  with  our  law  of  inheritance,  and  do  not  want  it  amended  in  any  way. 

[All  the  other  witnesses  agree.] 

1983.  Do  you  know  of  any  case  where  there  has  been  a  dispute  arising  out  of  the 
death  of  a  man  who  left  many  wives  and  much  property  P — Protection  against  this  is 
given,  as  I  have  said,  by  making  the  distribution  of  cattle  public.  That  is  why  we.  tell 
all  the  people.     There  have  been  cases  of  dispute. 

1984.  How  have  those  cases  been  settled  P — ^As  a  rule  they  come  to  the  head  of  the 
family  first,  and  if  he  cannot  arrange  the  matter  satisfactorily,  they  go  to  the  chief. 

1985.  Referring  to  the  oases  you  have  in  your  mind,  were  those  disputes  settled 
on  a  point  of  law  or  on  questions  of  fact  regarding  the  number  of  cattle  P — We  do 
not  dispute  about  the  law,  we  only  dispute  about  questions  of  fact  regarding  the  distri- 
bution of  cattle ;  what  the  father  orders  in  his  life-time  is  the  rule. 
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^Zouk$  "and  mIoi^  1986.  Do  you  know  of  any  case  which  has  arisen  because  a  father,  who  was  a  man 

* of  standing,  died  without  making  this  allotment  in  his  life-time  ? — There  never  wwi 

8cpt.    17,    1881.  g^(;li    a   Q^g^ 

1987.  Do  you  know  of  any  case  in  which,  it  harinff  been  known  that  a  man  had 
neglected  to  make  his  allotment,  the  chief  would  remind  tne  man  of  his  duty  P — If  a 
man  neglected  to  attend  to  this  business,  his  relatives  would  say  to  him  that  he  must 
do  it. 

1988.  When  a  man  dies,  is  it  known  how  the  cattle  have  been  distributed  ? — Yes, 
the  previous  distribution  of  the  cattle  is  well-known. 

1989.  Suppose  a  man  left  his  kraal  in  Tembuland  and  went  to  the  colony  to  buy 
cattle,  but  died  on  his  way  back,  before  any  arrangement  was  made,  how  would  that 
case  be  settled  ? — The  son  takes  the  place  of  the  father,  and  woidd  leave  the  kraal  and 
go  and  fetch  the  cattle  which  his  father  had  bought,  and  the  distribution  woidd  remain 
m  his  hands.  In  most  cases  he  would  allot  the  cattle  just  as  his  father  would  have 
done.  When  the  son  succeeded  to  his  father's  place  in  the  kraal,  in  all  probability  the 
chief  himself  would  go  and  visit  the  young  man  and  give  him  ad^-ioe,  or  there  would 
be  an  assembly  of  councillors  and  men  in  the  neighbourhood,  and  the  young  man  would 
be  told  that  he  is  now  in  tlio  place  of  his  father,  that  he  must  remember  he  has  great 
trust  reposed  in  him,  and  t  hat  he  must,  look  after  the  children  left  by  his  father. 

1990.  If  ho  were  a  dishonest  man,  might  he  not  keep  all  these  cattle  to  himself  P — 
Yes,  but  even  then  his  uncles  woidd  step  in  and  point  out  to  him  the  evils  of  his  ways. 

1991.  Suppose  a  son  persisted  in  his  wrong-doing  after  his  family  had  remon- 
strated witli  him,  would  the  chief  interpose  and  see  right  done  ? — Yes,  because  the 
relatives  woidd  then  say  to  him,  "  You  remember  that  when  you  took  chaige  of  this 
family  you  were  to  take  care  of  it  in  your  father's  place,  but  now  you  are  throwing 
your  charge  away."     Under  these  circumstances  the  family  would  appeal  to  the  chief. 

1992.  Where  the  chief  intervened,  could  he  divide  the  property  equally  between 
the  members  of  the  family  ? — Yes,  he  would  intervene  to  that  extent. 

1993.  And  woidd  divide  the  cattle  equally  ? — ^You  cannot  lay  down  any  rule  as  to 
the  number  of  cattle  to  be  apportioned ;  they  would  be  guided  by  circumstances,  ftir 
they  might  find  a  hut  with  many  children  and  another  with  few.  The  chief  would 
order  the  relatives  of  the  deceased  father  to  settle  the  matter. 

1994.  Mr.  W.  E.  Stmford,']  Would  you  be  satisfied  yni\i  a  law  which  required 
the  cattle  paid  as  dowry  to  be  a  trust  placed  in  the  hands  of  the  girl's  father,  to  be  held 
by  him  on  accoimt  of  herself  and  children  ? — No ;  but  we  acknowledge  the  right  of  the 
girl  or  her  childi-en  to  go  to  the  father  for  maintenance  and  support  should  sudi  a 
necessity  arise. 

1996.  Do  you  think  there  is  more  immorality  among  girls  on  amission  stataoB, 
than  among  those  in  heathen  kraals  ? — Yes,  I  thmk  so,  and  attiibute  it  to  the  fact  that 
girls  on  a  mission  station  choose  husbands  for  themselves,  and  are  not  married  by  th^ 
fathers,  and  also  because  dowTj'   is  not  paid  for  them.     If  our  girls  were  seduced  we 
could  make  the  man  pay  for  her  seduction  according  to  the  old  custom  ;  but  imder  the 
new  rule  the  cattle  he  pays   are  taken  away  from  us,  and  we  are  told  the  man  and 
woman  did  it  because  they  loved  each  other.     By  that  I  mean  that  where  a  ffirl  has  had 
a  child  by  a  young  man,  and  action  is  taken  against   the  man   according   to  our 
custom,  the  magistrate  steps  in  and  says  the  intercourse  was  by  mutual  consent,  ao.d 
we  get  nothing  for  the  mischief  that  has  been  done. 

Tshuka  says :  I  think  it  would  be  better  if  we  went  back  to  the  old  system, 
which  the  father  has  the  disposal  of  his  girls,  because  as  it  is  now  the  girl  merely 
at  her  father's  kraal  for  some  man  or  other  to  turn  up,  and  the  father's  wishes 
interest  in  the  matter  are  not  consulted. 

1996.  Rev.  Dr.  Stewart,']  Toto,  the  ground  of  yom*  opinion  that  there  is 
immorality  among  the  girls  at  a  mission  station  than  among  heathen  girls  si 
me ;  you  say  that  because  cattle  ai'e  not  paid  for  a  girl,  that,  therefore,  she  loses  h^^^ 
moral  character,  and  you  think  that  is  sufiicient  information? — With  reference  to  ^t^-^ 
immorality  of  heathen  girls  as  compared  with  that  of  girls  at  mission  stations,  I  cac:^  ^ 
not  say.     I  do  not  know  about  mission  stations. 

1997.  Tshuka,  what  do  you  say  P — Tshuka  says :  We  do  say  that  there  is  mor^ 
immorality  among  mission  girls  than  among  heathen  girls,  and  this  may  be  attributec' 
to  the  fact  that  there  are  more  people  gathered  together  at  a  station,  and  we  see  more 
of  this  thing  there  than  we  do  among  the  heathen  who  are  scattered  about. 

1998.  Mr.  Stanfm^d.']  Have  many  gids  married  on  a  mission  station  been  seduced 
before  marriage  P — Tshuka  says :  Yes,  marriages  on  mission  stations  are  beooming  less 
frequent. 

1999.  To  what  do  you  attribute  that? — There  are  fewer  marriages  at  mission 
stations. 

2000.  Are  widows  commonly  married  among  the  heathen  ? — Yes. 
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2001.  Ai>?  they  on  mission  stations  ?— Very  few.  loto^mida^y^qaba, 

2002.  Is  there  such  a  thing  as  an  old  maid  among  the  heathen  ?— No ;  among    ^^'^^  ^dJMu. 
the  red  Kafirs  such  a  thing  as  on  unmarried  woman  is  never  seen.  Sept.  17,  issi. 

2003.  How  is  it  among  mission  stations  ? — There  are  many  unmarried  women. 

2004.  Rev.  Dr.  StewarLl  Are  you  acquainted  \iith  the  names  of  girls  on  a 
mission  station  who  have  never  mamed  and  had  children  ? — Yes. 

[Witness  mentions  the  names  of  four  women. ^ 

2005.  Mr.  Stanfor(L'\  Do  you  think  tliat  if  the  fathers  of  these  girls  had  been 
entitled  to  receive  cattle  for  them  when  they  were  maiTied,  that  better  care  would  have 
been  taken  of  the  girls  ? — Unless  you  give  the  father  the  power  of  marrying  girls 
it  is  impossible  for  him  to  take  care  of  them. 

2006.  What  control  over  the  habits  of  the  girl  would  this  native  power  of  marry- 
ing the  girls  give  the  fathers  ? — The  father  has  the  power,  when  the  girl  becomes 
marriageable,  to  seek  a  husband  for  her. 

2007.  li\Tio  took  away  that  jx)wer  from  them  as  Christian  rights  ? — They  have 
been  deprived  by  the  Christian  custom,  which  says  there  must  be  no  lobola. 

2008.  Is  the  power  of  looking  after  his  cliildren  taken  from  the  parent  because  he 
receives  no  lobola  r — In  addition  to  the  law  which  says  there  must  be  no  lobola,  there 
is  a  law  which  says  our  children  must  go  and  soek  semoe,  and  they  go  to  service,  and 
are  away  from  the  control  of  the  parent. 

2009.  What  law  is  there  connected  with  the  churches  which  says  there  must  be  no 
lobola  P — Thei'e  is  such  a  law  in  all  the  churches. 

2010.  Who  made  that  law  ? — I  am  under  the  impression  that  such  a  law  exists. 

2011.  "WTio  informed  you  that  there  was  such  a  law  in  the  church  to  which  you 
belong  P — It  was  discussed  at  St.  Thomas  Biver  when  I  was  there. 

2012.  AVhat  law  is  it  that  requires  you  to  send  your  children  to  ser\'ico  as  you 
have  mentioned  P — I  cannot  say  that  that  law  was  established  bv  any  particular 
individual,  but  it  has  been  established  by  imiversal  custom,  that  our  children  should  go 
and  do  something  for  their  own  sui)port,  seeing  that  there  was  no  longer  in  existence 
the  oofltom  of  loDola,  which  brought  something  into  the  family. 

2013.  Do  you  know  of  anyone  suffering  church  censuie  on  accoimt  of  lobola  P — I 
don't  know  of  anybody  suspended  on  that  account ;  but,  at  the  same  time,  I  know  it 
was  universally  proclaimed  that  parents  must  no  longer  sell  their  daughters. 

2014.  Is  there  not  some  natural  tie  between  father  and  daughter  that  should 
induce  the  former  to  look  after  his  child,  apart  from  the  question  of  lobola  P — But 
when  the  children  are  away  in  sendee  the  father  has  no  control  over  tliem. 

2015.  Then  this  mischief  is  not  due  to  the  want  of  lobola,  biit  to  the  want  of 
parental  control  P — I  say  that  both  the  reasons  I  have  given  are  the  reasons  which 
cause  it  to  be  as  I  have  said ;  because  children  go  awaj'  end  i^eek  sen  ice,  and  because 
fheur  parents  can  no  longer  endisa  (many)  them,  and  the  girls  themselves  wsh 
io  exercise  their  own  will  with  reference  to  maniage. 


Oraham^H  Totcn,  Monday^  19M  SeptemUry  1S81. 

pkkse:^t  : 

Sir  J.  D.  Barry. 
W.  E.  SxANFORi),  Esq.  |  J.  Ayliff,  Esq.,  M.L.A. 

Hev.  Dr.  Stewart. 

Examination  of  Toto^  Tshuha^  Metn^  Zonk(\  and  Nqgaha  continued. 

2016.  Mr.  Stanford.']  Toto,  are  there  any  instances  within  yom-  knowledge  where  Toto,  i^Auka,  Metu, 
heathen  girls  on  being  married  are  found  by  their  husbands  to  be  pregnant  P — Oases  of  ^"^'^^  a^^d  Kgqnba. 
thii  kind  are  not  common  among  us,  and  if  cases  of  the  kind  do  occur,  the  man  has  the     sopt-loTiBSi. 
light  to  send  the  girl  back  to  her  father.     If  the  man  likes  the  girl  he  may  keep  her, 
and  bring  an  action  against  the  man  who  had  illicit  intercourse  with  the  woman. 
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Tota,  ^*»*«»  ^J'''»  2017.  Is  a  man  liable  to  any  penalty  for  having  illicit  intercourse  with  a  woman 

'•  ^^'^  "*  before  she  is  married  P — It  is  considered  a  very  great  offence  indeed,  and  between  tribes 

Sept.  19,  1881.      it  might  lead  to  war. 

2018.  Eev.  Dr.  Steicarf,!  Do  you  mean  to  say  tliat  the  seduction  of  a  common  girl 
will  lead  to  war  between  tribes  ? — B}'  war,  I  do  not  mean  a  war  which  would  disturb 
a  tribe,  but  such  a  war  as  would  create  a  feud  between  the  two  families. 

2019.  Would  they  come  to  blows  ? — The  quarrel  would  be  this  :  most  likely  the 
relatives  of  the  girl  feeling  angry,  would  at  once  go  out  and  seize  cattle  belonging  to 
the  other  family,  and  the  tight  would  occur. 

2020.  Could  not  the  matter  also  be  settled  by  fine  ? — If  they  did  not  attempt 
to  take  the  law  into  their  own  hands,  the  ease  would  be  "  talked  "  over,  and  the  man 
would  most  likely  be  fined. 

2021.  It  would  depend  upon  the  temper  of  the  man  whether  they  took  the 
law  into  their  own  hands,  then,  would  it  not  ? — Yes. 

2022.  Is  it  not  the  case  that  the  whole  drift  of  what  you  have  said  on  this  matter 
is  that  the  offence  of  the  kind  mentioned  is  settled  by  fine  ? — According  to  custom  the 
matter  is  put  right  by  fine. 

2023.  Mr.  Stanford.']  Is  the  fine  the  same  in  the  case  where  a  girl  is  found  to 
have  had  connection  with  a  man,  as  it  is  in  the  case  where  she  is  found  to  be  pregnant  ? 
— In  the  case  where  pregnancy  does  not  follow,  the  man  woidd  be  fined  from  one  to 
four  head  of  cattle ;  but  where  the  woman  becomes  pregnant  the  fine  would  be  from 
five  to  six  head.  It  would  be  a  civil  offence,  and  the  cattle  would  be  taken  by  the 
father  of  the  girl. 

2024.  Tshuka,  is  there  no  punishment  inflicted  on  men  at  mission  stations  who 
have  been  found  to  commit  such  an  offence  ? — Tshuka  says  r  The  heathen  father  looks 
after  his  girls,  and  the  Christian  father  does  not. 

2025.  Why  do  you  say  this? — Toto  sa^'B :  We,  the  heathen,  look  after  our 
girls,  they  are  cattle  ;  that  is  why  we  won't  let  our  girls  go  to  schools  to  be  taught  to 
read.  Tne  girls  at  the  mission  schools  are  not  looked  after.  We  are  willing  to  let 
our  boys  go  to  school,  we  allow  them  to  go ;  we  like  the  missionaries,  but  we  do  not 
allow  our  girls  to  go,  because  we  see  they  are  easily  lead  away,  and  easily  got  by  the 
yoimg  men. 

2026.  Rev.  Dr.  Stetcarf.]     Toto,  where  are  jrou  living  ? — Toto  says :   At  Ely. 

2027.  How  far  from  the  church  ? — Close  to  it. 

2028.  Is  that  a  mission  station  ? — Some  of  my  wives  and  children  are  at  Lovedale, 
and  one  wife  is  with  me  at  Ely ;  I  am  on  a  private  farm  not  far  from  the  ohiut^. 

2029.  Your  two  wives  live  at  Lovedale  ? — Yes. 

2030.  Then  you  are  surrounded  by  a  number  of  mission  stations,  and  yet  you  sajr 
that  girls  on  a  mission  station  are  immoral ;  if  this  be  so,  how  do  you  protect 
your  children  ? — None  of  my  big  girls  are  at  my  kraals  nerr  the  mission  station ;  I  have 
sent  them  to  the  Fish  River.  T^ere  are  three  girls  at  my  place,  near  Ely,  and  five 
daughters  are  with  my  son  at  the  Fish  River. 

2031.  There  are  others  to  account  for  ? — The  eight  girls  I  have  mentioned  are  the 
only  grown-up  girls  ;  the  others  are  little  girls. 

2032.  Why  do  you  live  in  a  place  surroimded  hy  mission  stations  if  the  influenoeB 
of  the  stations  on  the  morals  of  the  girls  is  as  bad  as  you  say  ? — I  cannot  go  anywhere 
else ;  if  I  could  I  would,  but  I  am  shut  up. 

2033.  If  you,  a  heathen,  living  smrounded  by  mission   stations,  can  keep  youi 

f-irls  free,  what  is  to  prevent  other  natives  who  are  Christians  from  doing  the  same?— 
t  is  because  I  have  seen  the  dangers  I  have  mentioned  that  I  have  sent  five  girls  i:o 
the  Fish  River. 

2034.  You  object  to  th3  word  "  purchase  "  as  applied  to  lobola  ? — Yes. 

2035.  It  is  also  a  law  among  Kafirs  that  females  can  inherit  nothing,  is  it  not? 

Yes ;  the  women  look  for  support  from  the  son  who  succeeds  their  decWed  husband- 

2036.  Is  it  correct  to  say  that  native  women  inherit  nothing  ? — Yes.  We  all  agp^^ 
to  that. 

2037.  Is  it  correct  also  to  say  that  women  are  themselves  the  property  of  thei^ 
husbands  ? — Yes.     (The  other  witnesses  agree  to  this.) 

2038    How  then  do  you  reconcile  the  contradidx)ry  statements  involved  in  youT 
last  answers  ? — Toto  says :  I  say  there  is  no  purchase ;  lobola  is  not  the  completion  of 
a  bargain,  as  the  payment  for  a  cow  would  be ;  and  I  say  the  wife  is  the  nusband*0 
property  because  he  takes  charge    of  her;    if  he  dies  she  can  return  to  her  own 
people. 

2039.  Is  it  the  case  that  when  a  man  dies  his  wives  become  the  property  of  heiis  ? 
— No ;  in  no  case  has  the  heir  the  right  to  dispose  of  his  deceased  father  s  wives. 

2040.  If  one  of  these  women  wanted  to  many  a^in,  would  it  be  necessaiy  for  her 
to  obtain  the  consent  of  the  heir  ? — If  a  woman  is  still  young  enough  to  marry  again 
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she  leaves  her  deceased  husband's  kraal,  and  goes  back  to  her  father's  kraals,  and  the  J'^'^»  ^*<«*«i  ^^tu, 
heirs  of  the  deceased  have  no  control  over  her.  '^"*''  ^  ^>*^* 

2041.  Sir  J.  D.  BatryJ]    Have  all  of  you,  beside  Toto,  got  erfs  in  the  Municipaliiy     Sept.  19,  issi. 
of  Alice  ? — Yes. 

2042.  What  rents  do  you  pay  ? — We  pay  house  rent  lOs.,  annual  quitrent  of  10s., 
water  rates  and  road  rates,,  each  8s. 

2043.  Are  you  satisfied  with  your  holdings  ? — We  have  been  enclosed  and  see  no 
means  of  getting  out.     Boundaries  are  made  around  us,  and  so  we  have  to  submit. 

2044.  Is  it  not  better  to  have  these  erfs  than  to  live  at  your  kraals  ? — We  like 
freedom  better. 

2045.  Would  you  like  to  go  back  to  the  old  state  of  things  under  the  chiefs? — 
Yes. 

2046.  What  benefit  did  you  enjoy  under  the  chiefs? — We  had  our  freedom 
then. 

2047.  But  you  were  not  free  under  your  chiefs  ? — He  did  not  interfere  with  our 
rights  to  land. 

2048.  He  apportioned  you  each  a  piece  of  ground  to  live  on,  and  then  as  now,  you 
had  your  grating  rights  ? — A  man  chose  a  site  for  his  kraal,  and  he  could  plough  as 
much  land  as  ever  he  liked. 

2049.  You  can  now  plough  up  your  piece  of  land  ? — We  plough  the  land  we  have 
now,  finish  that,  but  have  no  more. 

Toto  says:  they  are  not  large  enough  for  gardens. 

2050.  Then  vou  can  hire  lands  ? — Tshuka  says :  we  don't  appear  to  do  ourselves 
^^J  good,  even  mien  we  do  hire  ground.  We  do  not  imderstand  the  system  and  get 
into  trouble  and  disputes,  and  when  the  lands  are  finished  we  find  we  have  lost.  The 
only  way  we  can  hire  lands  to  advantage  to  ourselves  is  when  we  hire  from  the  B*ev. 
Dr.  Stewart. 

2051.  With  whom  have  you  had  disputes  about  land  ?— I  was  referring  to  disputes 
arising  out  of  the  hiring  of  land  from  white  men  at  a  distance  from  Lovedale. 

2052.  Have  you  known  of  those  cases  ?—  *  We  have  seen  cases  of  that  kind. 

2053.  The  holdings  you  have  now  were  grants  given  by  Sir  G.  GFrey? — Yes. 

2054.  What  is  the  extent  of  the  plot  of  land  ? — Six  acres. 

2055.  Can  you  sell  the  land  if  you  like  ? — I  do  not  know. 

2056.  Have  any  of  the  men  who  also  obtained  grants  sold  their  holdings? — No- 
one  has  sold. 

2057.  Would  you  be  better  o£E  if  you  had  not  got  these  titles  ? — When  I  was 
livinff  at  a  mission  station,  at  Nora,  it  was  better  than  now,  because  there  were  no  white 
peopto  about ;  we  were  free,  and  we  could  put  up  our  kraals  where  we  liked,  and  herd 
our  oattLe  where  we  liked. 

2058.  If  vou  had  the  right  to  sell  your  land,  would  you  be  satisfied  ? — I  do  not 
see  &at  I  would  be  benefited  by  that  right ;  what  land  have  I  got  to  sell,  seeing  that 
the  piece  I  have  is  too  small  for  me  P 

2059-  Why  do  not  a  number  of  you  club  together  to  buy  a  farm  on  which  you 
oould  live  ?— It  woidd  be  too  costly. 

2060.  Mr.  J,  Aylijf,']  Do  you  think  it  would  be  better  if  the  natives  lived  in 
looations,  each  man  having  a  title  to  his  property  P — Yes. 

2061.  Do  the  people  of  your  dass  have  any  objection  to  having  their  rights  to  land 
ri^gulated  by  title  deeds  ? — It  might  be  better  if  the  pieces  of  land  were  larger,  but  we 
prefer  our  old  system. 

2062.  Sir  J.  D.  Barry.']  Under  the  old  system  as  the  population  increased  you 
would  be  reduced  to  small  pieces  of  land  for  your  own  use,  without  having  a  title  to 
them  P — Oh !  I  suppose  the  old  people  would  die  off  as  the  young  ones  grew  up. 

2063.  Mr.  J,  Ayli(f\.']  Suppose  your  piece  of  land  were  double  the  size  it  is, 
Would  not  that  please  you P — Yes ;  I  woidd  be  better  pleased  with  twelve  acres  than 
"^th  six  ;  but  I  do  not  like  surveying  nor  the  titles. 

2064.  You  do  not  like  separate  titles  ? — I  put  up  \\dth  individual  titles  because  I 
*Qi  forced  to  do  so ;  but  if  I  could  possibly  avoid  them  I  would. 

2065.  Is  that  the  general  feeling  of  your  class  with  respect  to  titles  P — We  all 
•ay  this  feeling  is  very  wide-spread,  it  goes  down  to  the  women  and  children. 

2066.  There  are  some  cases  where  people  of  your  class  have  paid  hundreds  of 
^^1  Wunds  for  farms,  and  got  separate  titles  P — 1  have  not  seen  anyone  who  has  bought  a 

'^"  arm. 

2067.  If  Government  were  to  settle  natives  of  your  dass  on  a  large  tract  of  country, 
allowing  them  to  live  as  they  did,  under  their  ohie&,  do  you  think  they  would  prefer 
Q)Bt  to  eadi  holding  a  piece  of  land  under  separate  title  P — We  would  all  prefer  the  old 
f^stem. 

2068.  Do  you  imderstand  that  when  a  man  has  a  title  deed  it  gives  him  such  a 
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Toto,  Tahuia,  Met",  riglit  to  the  soil  that  neither  the  Governor  nor  anyone  else  can  deprive  him  of   it,  and 
7A>nke,   and  iS7/.i«/.'.  ^^^  j^^  ^^  ^^^  .^  ^  j^^  j^^^  ^^^  opportunity  ?-..I  do  not  understand  that. 

Bept.  19.  1881.  2069.  Why  ? — Because  the  very  first  time  I  have  not  got  ten  shillings  to  pay  my 

rent,  they  will  say  "  Do  not  plough  there." 

2070.  Who  will  tell  you  that  ? — I  saw  that  in  Nqagatsha's  case  and  Thetshe's 
case ;  they  had  titles  like  mine.  Nqstgatsha  bought  ten  acres  of  ground  from  Ghovem- 
ment,  at  Keiskama ;  and  in  consequence  of  having  to  pay  for  this  he  was  hard  up,  and 
he  could  not  find  money  to  pay  rent  for  the  gardens  he  owns  near  Alice,  and  when  they 
found  this  out  they  said  he  was  not  to  plough. 

2071.  What  became  of  the  land  ? — He  had  to  let  it  out  to  someone  else  in  order  to 
raise  money. 

2072.  Sir  «/.  2>.  Barry.']  Have  you  any  objection  to  pacing  the  hut-tax  ? — We 
are  not  dissatisfied  because  we  have  to  pay  tax  for  our  gardens,  but  these  things  go  on 
increasing  every  yeai' ;  wo  have  to  pay  land  rates,  water  rates,  and  road  rates, 

207'i.  Mr.  J,  Ayltjf\]     Do  you  know  the  value  of  your  lots? — I  do  not  know. 

2074.  Is  your  land  iiiigated  ? — No  ;  we  have  to  go  and  skip  water  for  use. 

2070.  You  like  to  have  your  own  plough  and  your  o\\'n  cattle  to  the  exclusion  of 
other  people,  why  don't  you  like  to  hold  your  land  in  the  same  way  ? — Yes  ;  I  like  to 
have  my  owti  co^v  and  plough,  but  so  it  was  with  the  land  imder  the  old  system ;  I  had 
my  own  laiil,  and  if  I  found  that  the  ground  was  not  good,  or  if  I  wanted  to  let  my 
garden  rest,  I  could  go  somewhere  else  and  plough. 

207G.  But  in  that  case  the  land  belonged  to  the  chief  and  not  to  you  ? — Although 
it  was  held  in  the  name  of  the  chief,  he  had  no  right  to  disturb  me  in  my  garden. 

2077.  Sir  J.  D.  Barry,']  Do  you,  as  living  ^vithin  the  Alice  Mimicipality,  exerdse 
the  right  of  voting-  ? — We  have  nothing  to  do  with  that. 

2078.  Why  don't  you  vote  ? — How  can  we  go  without  being  sent  for. 

2079.  Have  you  ever  voted  for  members  of  parliament  ? — xes. 

2080.  Rev.  Dr.  Stewart.]  Does  your  objection  to  separate  titles  extend  to  present 
arrangements  ? — Toto  says :  Individual  land  tenure  is  imaoxjeptable  to  us ;  it  is  not  our 
custom. 

2081.  Have  you  other  causes  of  discontent  ?— -Toto  says  :  We  are  dissatisfied  about 
paying  taxes  :  garden  tax,  house  tax,  water  rates,  road  rates.  We  were  not  accustomed 
when  going  on  a  visit,  to  ask  for  a  pass ;  now  we  must  go  to  the  oflSoe,  and  perhaps 
they  say,  "  no  pass  to-day,"  and  we  set  oflE  on  our  journey,  are  caught,  and  put  in  prison. 
We  don't  like  prison,  that  is  not  our  way  of  punishing.  We  don't  like  our  girls 
being  seduced  and  the  man  who  does  it  being  let  o£P.  There  are  many  more  griev- 
ances I  could  state  ;  but  I  am  a  common  man.  If  I  were  a  chief  I  could  state  grievances 
on  behalf  of  my  tribe. 

Tshuka  says :  Very  great  trouble  comes  to  us  in  this  way  :  we  ore  told  that  the 
main  roads  belong  to  (Government ;  well,  we  go  to  ask  for  a  pass  to  travel  sometimes, 
but  the  officer  who  gives  the  passes  is  not  in,  and  we,  perhaps,  thinking  that  the  road 
belongs  to  Government,  and  not  to  a  private  individual,  imagine  we  have  a  rigbt  to 
travel  on  it  without  a  pass ;  we  are  arrested,  put  in  prison,  and  put  to  hard  labour.  A 
man  may  have  five  sheep  and  a  few  head  of  cattle  in  his  kraal,  and  now  at  night  anyone 
can  go  and  laugh  at  the  man  and  drive  off  his  sheep  and  cattle,  while  the  owner  cannot 
do  anything,  because  he  has  got  "  only  his  hands." 

2082.  vVhat  remedy  do  you  propose  for  this  ? — ^It  is  not  for  us  to  propose  a  remedy, 
this  must  be  loft  in  the  hands  of  (government,  and  (Government  will  &id  the  best  means 
of  remedying  the  grievances  we  have  stated. 


Mr.  S.  Barrett. 


Oraham^s  Totcn,  Tuesday,  20th  September. 

PRESENT  : 

Sir  J.  D.  Barry. 
J.  Aylifp,  Esq.,  M.L.A.  |  W.  E.  Stanford,  Esq, 

Mr.  S,  BaiTetty  Inspector  of  Native  Locations,  Lower  Albany,  examined. 

2083.  Sir  J.  2>.  Barn/,'^  What  are  you  in  your  official  capacity  — I  am  Superin- 
tendent of  the  Natives,  within  the  (jhraham's  Town  Location,  and  Inspector  of  NBiiyeB 


Sept.  20, 1881.      over  a  part  of  the  District  of  Albany. 
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20<S4.  Are  you  paid  by  Gbvemment  in  both  capacities  ? — ^Yes.  ^-  ^-  Barrett. 

2085.  What  are  your  duties  as  SupMintendent  ? — Principally  to  hear  the  griev-      Sept.^oTissi. 
anoes  of  the  natives  in  the  Graham's  Town  location,  and  to  bring  such  grievance  to  the 

notice  of  the  magistrate  as  shoidd  come  before  him,  and  also  to  settle  disputes. 

2086.  How  do  you  settle  disputes  ? — By  arbitration  generally. 

2087.  What  people  live  in  tlie  Graham's  To^vn  location  ? — Hottentots,  Fingoes, 
and  Kafirs ;  the  former  living  apart,  and  the  Fingoes  and  Kafirs  together. 

2088.  Is  the  whole  of  the  land  in  the  location  let  out  in  freehold  grants  ? — Yes, 
I  produce  a  grant  which  has  not  been  taken  out,  let  similar  to  those  which  have. 

2089  Were  all  the  grants  given  out  in  the  same  year  ? — Some  were  given  out  in 
1856,  and  some  in  1857  ;  the  one  I  produce  was  given  out  in  1857,  the  latest  grant. 

2090.  This  is  a  grant  by  the  Governor  in  consideration  of  one  pound  sterling  paid 
to  the  Municipality  of  Graham's  Town  for  seventy  square  roods  of  land,  imder  the 
Beleotion  of  the  town  council,  and  further,  that  the  proprietors  of  the  land  granted, 
ahould  pay  annually  to  the  Governor  five  shillings,  to  be  applied  to  educational  pur- 
poses for  the  benefit  of  the  erf -holders  in  the  location,  with  full  power  to  hoL.  the  land 
in  perpetuity,  after  the  expiration  of  a  certain  number  of  years,  subject  to  such  regulations 
as  may  in  future  be  eetabushed  in  regard  to  the  lands  ? — Yes,  I  believe  those  were  the 
conditions. 

2091.  Were  all  the  surveys  made  about  the  same  time  ? — I  believe  so. 

2092.  Have  all  the  grants  been  taken  up  for  the  lots  surveyed  ? — No ;  the 
oriiginal  number  surveyed  was  four  hundred  and  sixty-five. 

2093.  Did  that  include  the  whole  location  ? — The  erven  are  supposed  to  include 
arable  land,  there  were  no  separate  lots  reserved  for  cultivation. 

2094.  Was  any  land  reserved  for  grazing  purposes  ? — The  few  cattle  they  have 
grsase  on  the  town  commonage. 

2095.  Out  of  these  four  hundred  and  sixty-five,  how  many  grants  were  taken  up  ? 
— Three  hundred  and  ninety-eight  titles  were  issued. 

2096.  Have  the  remainder  been  occupied  or  not  ? — I  believe  they  have  all  been 
ocoapied  at  one  time  or  another,  but  they  are  not  all  occupied  now. 

2097.  How  many  were  not  taken  up  ? — About  sixty-six. 

2098.  Have  these  been  occupied  ? — Some  of  them. 

2099.  By  whom  ? — By  people  coming  into  town  for  work. 

2100.  They  paid  nothing,  but  squatted  down  on  the  land  ? — Yes,  in  many  in- 
stanoes. 

2101.  Have  many  of  those  lots  which  were  taken  up  passed  into  the  hands  of 
Europeans  ?~YeB,  about  forty-eight. 

2102.  Has  transfer  been  given  ? — Yes. 

2103.  Then  the  transaction  must  have  been  with  the  consent  of  the  Government  ? 
— I  suppose  so. 

2104.  Are  any  Europeans  in  actual  occupation  of  the  grants?— Yes,  about 
twenty. 

3105.  What  have  become  of  other  lots  bought  by  white  men  ? — Some  have  been 
cultivated,  others  have  been  re-let  to  natives,  and  the  remainder  lie  waste. 

2106.  Do  the  European  occupiers  occupy  only  one  erf  ? — One  of  them  occupies 
about  six  erven,  he  has  built  a  shop  on  one  erf,  and  cultivates  the  rest. 

2107.  You  are  now  speaking  of  the  whole  location  ? — Yes. 

2108.  Have  sales  of  land  taken  place  among  the  natives  ? — I  find  many  in  possession 
of  the  land,  who  say  they  bought  it,  but  I  should  think  the  transfer  v/as  not  given. 

2109.  There  are  numbers  of  natives  without  transfer  ? — Yes. 

2110.  Are  there  any  canteens  in  the  location  ? — No,  though  there  are  a  number  of 
huts  where  Kafir  beer  is  sold  in  large  quantities ;  these  huts  which  supply  the  beer  have 
no  licence. 

2111.  Is  that  allowed?*-- We  cannot  check  the  sale  of  beer ;  for  although  it  is  a 
notorious  fact  that  beer  is  sold  at  these  huts,  we  cannot  obtain  evidence  of  the  crime. 

21 12.  Do  you  know  any  of  these  huts  ? — Yes,  but  the  owners  arc  very  crafty. 

2113.  Is  tnere  much  drunkenness  in  consequence  of  the  consinnptian  of  this  Kafir 
beer  ? — Yes,  there  is  a  great  deal  of  drunkenness.  The  men  drink  principally  on  a  Simday, 
when  they  have  more  time  than  on  week  days. 

2114.  Do  the  people  who  live  in  the  location  cultivate  land,  or  do  they  work  in 
town  ? — They  are  mostly  in  service,  but  in  a  good  season  some  of  them  cultivate.  In 
bad  seasons  they  cannot  cultivate,  as  there  is  no  means  of  irrigating  the  land.  The  lower 
part  of  the  Hottentot  location  might  be  irrigated. 

2115.  Where  the  land  can  be  irrigated,  do  the  owners  cultivate  and  make  a  living  ? 
— I  don't  think  the  lots  are  large  enough  to  enable  the  occupier  to  make  a  living  from 
them ;  some  of  them  grow  vegetables  for  the  town  market. 

2116.  Do  women  work  at  cultivation  ? — Yes,  most  of  the  cultivation  is  done  by 
them,  that  is  the  Kafir  women  ;  the  Hottentots  are  mostly  washerwomen. 

q2 
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^^'  '^j_£^''''^''^-  2117.  Are  there  any  clinrches  in  the  location? — Yes,  there  is  Mr.  Turpin's  church, 

Sept.  20, 1B81.      Church  of  England,  on  the  Kafir  side,  and  the  minister  lives  among  the  natives. 

2115.  Is  there  any  other  mission  ? — Yes,  there  is  a  Wesleyan  Mission  on  the  Fingoe 
side,  under  the  Eev.  Mr.  Holden,  who  I  believe  is  in  England. 

2119.  Is  there  any  other  mission? — The  late  Mr.  Smit  had  charge  of  the  Hot- 
tentot location,  but  his  church  was  in  town. 

2120.  Have  they  lohools  for  the  children  ? — Yes,  both  Mr.  Tui-pin's  churoh  and 
the  Wesleyan  have  schools. 

2121.  Do  the  Kafir  and  Fingoe  children  mix? — Not  as  a  rule.  As  soon  as  the 
sons  are  big  enough  they  are  sent  to  work. 

2122.  What  sort  of  control  do  ministers  exercise  over  tlieir  respective  people  ? — I 
don't  know  about  their  rules. 

2123.  Do  you  think  that  the  personal  influence  of  the  heads  of  the  different  churcheB 
exercises  an  important  effect  on  the  natives  ? — Yes ;  it  depends,  of  course,  on  the  indi- 
vidual character  of  the  ministers.  Some  men  naturally  exercise  more  influence  than 
others. 

2124.  Has  that  influence  been  favourable  to  the  natives  ? — Yes,  I  think  so. 

2125.  Would  not  the  location  be  worse  without  them  ? — Considerably  worse 

2126.  Is  "  ukulobola''  at  all  practised  among  the  natives  there  ? — Yes,  though. 
not  to  the  sfime  extent  as  it  is  at  the  kraals  in  the  district. 

2127.  Are  the  people  all  Christians  ? — No  ;  it  is  not  a  mission  station,  it  is  a  plaoe 
where  any  man  can  live  without  reference  to  religion. 

2128.  The  Gh:tiham's  Town  regulations  apply  to  them  ? — Yes,  I  think  they  apply 
to  them  ;  they  pay  road  rates,  and  so  on. 

2129.  Do  these  locations  come  under  the  operation  of  any  of  the  Acts  ?— Not  thoee 
in  town.  Act  10  of  1870  applies  to  Government  locations,  similar  to  those  at  Peddie 
and  Alice. 

2130  Does  the  location  come  under  the  operation  of  Act  6  of  1876,  or  Act  8  of 
1878,  or  Act  40  of  1879  ?™No. 

2131.  Then  they  come  under  the  MunicipaUty  of  Graham's  Town  ?— Yes. 

2132.  Do  the  Inhabitants  form  part  of  any  municipal  ward,  or  do  they  take  part 
in  the  election  of  town  councillors  ? — I  don't  think  they  take  part  in  munioipal 
elections. 

2133.  Do  they  take  part  in  the  election  of  members  of  parliament? — To  a  small 
extent  they  do. 

2134.  Do  they  take  part  in  the  election  of  members  of  the  divisional  council?— I 
think  not. 

2135.  In  what  form  is  "  lobola  "  practised  among  them  ? — In  accordance  with  the 
old  Kafir  system. 

2136.  Do  they  pay  cattle  ?— Yes. 

2137.  Do  they  ever  pay  in  money  ? — Occasionally  they  do,  but  cattle  are  the  gieat 
medium  of  exchange. 

2138.  Do  you  know  the  average  number  given  for  wives  ? — They  have  never  done 
paying ;  the  number  first  given  in  this  district  is  generally  five  or  six,  and  then  after 
th^  pavment  there  is  always  some  claim  being  sent  in,  or  some  reason  why  another 
beast  snould  bo  called  for  as  long  as  the  parents  of  the  girl  live. 

2139.  Does  the  custom  of  lobola  operate  either  beneficially  or  injuriously  in  your 
opinion  ? — I  have  not  found  it  to  operate  injuriously  myself. 

2140.  Has  it  not  the  effect  of  inducing  parents  to  take  greater  interest  in  the 
settlement  of  their  daughters  ? — Yes.  The  difficulty  of  lobola  is  that  the  parents  are 
more  apt  to  send  their  daughters  to  old  men,  who  have  a  large  number  of  cattle,  than 
to  yoimg  men,  who  have  not  got  so  manv ;  the  result  being  that  old  men  have  several 
wives,  and  young  men  can't  get  any  at  all. 

2141.  Do  you  think  that  if.  an  extreme  limit  were  fixed  by  Government  to 
lobola,  that  that  would  have  the  tendency  of  checking  polygamy  ? — Yes,  I  should 
think  it  would ;  providing  the  law  were  strictiy  enforced. 

2142.  There  should  be  a  penalty  attached  to  any  excess  of  the  number  ?—Ye8^ 
but  it  would  be  a  matter  of  great  difficulty  to  get  one  native  to  give  evidence  against 
another. 

2143.  But  you  think  that  if  the  munber  of  cattle,  which  exceed  the  limit,  were 
seized,  it  would  check  the  custom  ? — Yes ;  and  I  think  if  a  young  man  f oimd  out  that 
an  old  man  was  giving  an  excessive  number  of  cattle  for  a  girl  he  wanted,  he  would 
give  information. 

2144.  Can  you  see  any  objection  to  Government  saying  that  natives  may  exeroifie 
the  right  of  lobola  under  a  certain  Hmit  ?— It  would  depend  what  the  intention  of 
Government  in  the  future  would  be.  If ,  in  a  few  years  hence,  they  withdrew  their 
sanction,  it  would  do  more  harm  than  good. 
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2145.  Don't  you  think  that  if  a  limit  were  fixed  it  would  ultimately  tend  to  in-      ^r,  s,  Batrett. 
duce  the  parents  to  look  more  to  the  welfare  of  their  children  ? — Yes.  i^pt."2o"i88i 

2146.  Woidd  it  not  also  have  the  effect  of  stopping  polygamy,  by  giving  the 
young  men  an  opportunity  of  getting  wives  ? — Yes,  the  inclmation  of  the  girls  would 
be  more  studied,  and  they  would  naturally  prefer  young  husbands. 

2147.  Would  it  not  also  tend  to  check  polygamy  if  marriages  were  registered,  and 
the  girl  was  to  declare  her  consent  to  the  marriage  ? — It  would  check  it. 

2148.  If  Q-ovemment  were  to  exercise  the  control  over  lobola  we  have  men- 
tioned, would  it  be  better  than  the  present  system  ? — Much  better ;  under  the  present 
system,  a  father  may  marry  his  daughter  to  a  man,  and  then  induce  her  to  leave  him, 
in  order  that  he  may  marry  her  to  another  native,  and  so  gain  more  cattle.  I  have 
met  with  several  such  cases,  and  the  husband  has  no  redress.  Under  the  present  system, 
a  native  marriage  is  treated  by  the  magistrate  as  simply  an  immoral  contract. 

2149.  If  it  is  a  common  thing  that  men  after  paying  lobola  for  their  wives, 
find  that  their  wives  leave  them  in  the  way  you  have  stated,  does  it  not  tend  to  check 
polygamy  P — ^I  have  not  found  it  to  do  so.  They  find  they  cannot  get  wives  without 
paying  lobola,  and  so  they  take  their  chance.  I  don't  see  that  either  lobola  or 
polygamy  have  decreased  in  the  slightest  de^ee. 

2150.  You  would  recommend  the  exercise  of  control  by  Government  ? — Yes. 

2151.  Do  you  think  that  control  would  have  this  further  beneficial  effect,  that 
it  oould  give  Gbvemment  to  a  great  extent  the  position  which  the  native  chiefs  formerly 
ocoapied  over  the  natives  P — ^I  mink  it  would  have  that  tendency. 

2152.  Do  you  think  there  would  be  any  resistance  to  the  control  P — ^No  ;  there  mi^ht 
be  some  objection  at  first  on  the  part  of  the  parents,  but  there  would  be  no  resist- 
ance. 

2153.  Do  you  know  the  Act  18  of  1864,  the  Succession  Act  P — I  have  read  it. 

2154.  Do  you  know  of  any  cases  which  have  come  imder  that  Act  P — A  few  have 
come  under  my  notice  as  Superintendent  of  Ijocations. 

2155.  Have  you  dealt  with  them  P — ^I  have  in  every  case  by  arbitration,  according 
to  native  custom. 

2156.  Have  you  reoognzied  "  lobola  "  in  your  arbitrations  P — Yes. 

2157.  Have  you  dealt  with  property  of  polygamous  marriages  as  belonging  to  each 
section  P — ^Yes,  there  is  very  little  trouble  about  native  inheritance,  unless  Colonial  law 
interferes. 

215».  Could  not  the  Colonial  regulations,  with  reference  to  natives,  be  formed  so 
as  to  adopt  the  best  of  the  native  customs  P — I  think  so ;  these  customs  are  set  forth 
very  distinctly  in  Maclean's  compendium.  I  find  that  his  information  corresponds  with 
the  knowle<^  I  have  acquired. 

2159.  Have  you  had  much  experience  with  natives  P — ^A  great  deal,  during  the 
last  six  years  especially. 

2160.  Do  you  find  that  they  understand  their  laws  well  P — Yes,  they  follow  their 
traditions,  and  there  is  very  little  divergence.  The  Kafirs  are  more  cognizant  of  their 
traditions  than  the  Fingoes. 

2161.  Are  there  many  disputes  among  natives  about  inheritance  P— Disputes  very 
seldom  occur. 

2162.  Would  you  extend  the  Act  18  of  1864  to  all  the  natives  ?™I  think  it  would 
be  well. 

2163.  What  improvement  or  alteration  would  you  sugfi;est  in  this  Act  P — It  onlv 
applies  to  natives  within  the  colony ;  I  would  make  it  applicable  to  all  natives  who  wisn 
to  oome  imder  its  operation. 

2164.  Would  you  make  it  operative  in  the  case  of  a  man  who  married  according  to 
Christian  forms  after  he  had  already  become  a  polygamist  P — I  certainly  would,  because 
it  would  be  an  injustice  to  the  women  and  children  of  the  former  marriage,  if  they 
were  ignorant. 

2165.  Would  you  advise  that  native  customs  be  allowed  to  be  adopted  by  native 
monogamists,  married  according  to  Christian  forms  P — ^Natives  married  according  to 
Christian  forms  should  not,  I  think,  be  permitted  to  revert  to  native  customs  after- 
wards. 

2166.  Once  a  monogamist,  according  to  Christian  forms,  you  would  always  have 
him  so  P — ^Yes. 

2167.  Are  you  also  Inspector  of  Locations  under  Acts  10  of  1870  and  8  of  1878  P 
— I  have  no  locations  under  Act  10  of  1870,  but  I  have  locations  imder  Act  8  of  1878, 
and  Act  6  of  1876.  I  have  about  thirteen  locations  under  my  charge,  and  they  are  not 
on  Government  lands. 

2168.  Do  you  think  those  Acts  have  worked  well  P— Yes,  on  the  whole. 

2169.  You  are  oollector  of  the  hut-tax  P — Yes,  and  the  quitrent  in  the  town 
looation ;  I  also  register  cattle  in  the  out  locations,  and  see  that  they  are  branded. 
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Mr.  5.  Barrett,  2170.  Does  lobola  exist  to  the  same  or  a  greater  extent  among  natives  in  the 

8ept."20~i88i.      ^^^  locations  than  among  those  in  the  town  ? — To  a  far  greater  extent. 

2171.  Can  yon  suggest  any  improvements  or  alterations  in  the  Acts  mentioned  ? — 
I  think  the  Branding  Act  is  a  mistake,  because  it  is  iiicomjJeto.  It  is  impossible  to  get 
the  whole  of  the  cattle  branded. 

2172.  Does  the  branding  do  harm  ? — Well,  there  are  a  large  number  of  cattle, 
which  come  and  go  from  one  location  to  another,  and  if  they  must  be  branded  at  each 
location,  they  would  become  covered  with  different  brands. 

2173.  Does  the  branding  create  suspicion  in  the  native  mind  ?— It  did  at  first,  but 
they  do  not  now  object  to  it  to  the  same  extent,  although  they  don't  like  it. 

2174.  Would  you  suggest  a  remedy,  or  advise  its  total  abolition  ? — I  don't  see 
that  it  does  any  good  to  brand  cattle  ;  I  think  it  would  be  well  to  let  the  natives  brand 
their  cattle  if  they  liked.  One  time  they  were  not  allowed  to  brand,  even  with  their 
own  brand,  at  least,  so  they  have  stated  to  me. 

2175.  Do  you  approve  of  the  Pass  Law  ? — Not  as  at  present  exercised. 

217G.  Do  you  think  it  would  be  better  to  repeal  it  ? — Yes  ;  I  find  that  people  wha 
want  to  go  anywhere  go  as  readily  without  a  pass  as  with  one.  Those  who  apply  for 
passes  are  generally  well-meaning  natives  who  might  be  trusted  without. 

2177.  Is  it  an  objection  that  the  law  gives  officious  people  a  chance  of  interfering 
with  natives  and  having  them  imprisoned .'' — Yes.  Then  another  objection  arises  from 
the  manner  of  issuing  passes.  I  have  been  appointed  pass  officer  here,  and  am  often 
out  of  town  in  connection  with  my  other  duties,  and  on  my  return  I  find  perhaps  fifty 
men  who  have  been  waiting  several  days  for  me,  wasting  tlieir  time  and  money. 

2178.  Woidd  it  not  meet  that  difficulty  if  more  pass  officers  were  appointed? — No; 
if  it  is  necessary  to  issue  passes  at  all,  it  is  advisable  to  concentrate  the  duty  of  issuing 
them.     The  inconvenience  to  natives,  however,  is  very  great. 

2179.  You  think  the  inconvenience  arising  from  the  Pass  Law  is  so  great,  that  the 
slight  inconvenience  which  might  result  to  the  owners  of  stock  by  repealing  the  Act  is 
not  so  great  as  to  outweigh  the  present  difficulties  imder  which  natives  simer  ? — Yes  ; 
but  as  regards  the  removal  of  cattle  I  would  have  the  Removal  of  Cattle  Act  made 
general  tm'oughout  the  country,  and  to  apjJy  to  both  white  and  black. 

2180.  Do  you  think  the  Em-opeans  woiUd  like  that  ? — No ;  but  it  would  be  bene- 
ficial. 

2181.  Would  you  advise  Act  14  of  1870  to  be  proclaimed  ? — Yes;  but  it  should 
be  made  applicable  to  black  and  white. 

2182.  Is  that  the  only  form  of  pass  you  think  is  really  usefid  ? — Yes,  I  think  so. 

2183.  Has  there  been  any  desire  displayed  by  natives  to  have  individual  titles  ? — 
Natives  have  often  applied  to  me  to  know  if  they  could  not  have  locations  of  govern- 
ment land  let  to  them,  but  not  with  a  view  of  taking  out  individual  titles. 

2184.  Do  you  think  it  would  be  a  good  thing  if  their  wishes  were  metP— I  think 
so. 

2185.  How  would  you  meet  their  wishes  ? — I  am  not  in  favour  of  individual  titles^ 
but  I  think  they  should  have  places  pointed  out  to  them  where  they  could  build  their 
kraals ;  not,  however,  like  "village  lots. 

218G.  What  would  be  the  advantage  of  that  system  over  one  of  individual  titles  ? — 
The  difficulty  about  gi\*ing  titles  is  that  in  case  there  is  a  troublesome  man  in  a  location, 
you  cannot  get  rid  of  him. 

2187.  Under  the  system  you  propose  would  you  have  the  right  as  Inspector  of  re- 
moving a  troublesome  man? — Yes. 

21.88.  Woidd  you  have  rules  laid  down  for  guidance  in  cases  where  it  may 
be  necessary  to  remove  a  man  ? — It  is  not  well  to  lay  down  arbitraiy  rules,  because 
circumstances  may  arise  not  contemplated  when  the  rules  were  formed,  and  yet  suffi- 
cient to  warrant  the  removal  of  the  man. 

2189.  What  further  advantages  woidd  the  system  have? — The  natives  woidd  be 
got  more  together,  and  they  would  be  more  in  hand  than  they  can  be  under  present 
circumstances. 

2190.  I  suppose  you  take  it  that  ultimately  individbal  tenure  is  desirable  as  an 
indication  of  civilization  ? — It  may  be,  but  I  do  not  think  it  is  suitable  to  the  present 
condition  of  the  people. 

2191.  But  still  you  woidd  like  to  see  them  anive  at  that  stage  ultimately? — I 
should  not  wish  to  prevent  them  securing  individual  titles,  but  I  don  t  think  the  system 
is  suited  to  them,  and  it  will  be  a  long  time  before  it  is  suited  to  them. 

21f^2.  Can  you  suggest  how  they  could  best  pass  from  the  tenure  of  land,  subject 
to  the  control  of  the  Inspector,  to  individual  tenure  within  the  same  area? — From  what 
I  have  seen  of  individual  tenure  in  the  Graham's  Town  location  I  think  it  has  been  a 
mistake.  The  natives  had  a  number  of  plots  granted  to  them,  but  the  majority  of  the 
original  holders  have  left  for  other  districts,  a  large  number  of  the  plots  have  been  sold, 
and  from  time  to  time  Kafirs  arriving  from  the  country  have  squatted  on  the  remainder. 
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The  whole  affair  in  fact  has  been  a  faihire.     The  money,  which  it  was  intended  to  hold     Mr.  s,  Barred. 
in  tmst  for  the  purposes  of  the  education  of  the  children,  has  not  been  paid  in  most      sept'2o"i88i 
cases.     Some  of  the  original  grantees  have  not  paid  from  the  time  they  entered  on  ocou-  ' 

pation.     There  is  no  way  of  getting  at  these  defaulters,  for  they  have  no  effects,  and 
the  er\'en  are  worth  very  little  in  the  market. 

2193.  Can  you  suggest  any  means  of  passmg  on  from  ihis  Government  location 
scheme  of  individual  tenure  with  advantage  ? — How  would  it  do  to  give  natives  the 
light  of  occupation  to  land  on  which  they  had  lived  for  a  certain  number  of  years  ? 

2194.  You  would  give  a  man  a  title  to  leuid  which  he  had  occupied  for  a  certain 
time  ? — I  think  that  would  be  tlie  better  plan ;  it  would  make  tht  m  remain  in  one  part, 
and  prevent  thom  \i'andering  about. 

2195.  Suppose  you  adopted  this  plan,  and  then  found  that  jou  had  more  appli- 
cants for  the  kraals  tlian  you  had  space  for,  what  would  you  do  ? — I  would  refer  the 
matter  to  Government  with  a  request  for  more  land. 

2196.  Suppose  Government  had  no  land  at  their  disposal? — Then  the  only  thing 
to  do  would  be  to  accommodate  as  many  as  you  could,  and  tell  the  other  applicants 
there  was  no  room.  There  would  always  be  a  number  of  natives  required  on  private 
farms  as  sei^'ants. 

2197.  But  suppose  the  people  already  settled  on  the  locations  increased  among 
themselves  until  they  became  too  numerous  for  the  land,  what  would  you  then  propose  r 
— ^If  Government  would  not  provide  for  the  surplus,  the  only  thing  for  people  would  be 
to  go  out  to  8er\'ice. 

2198.  If  a  man  died,  leaving  three  or  four  wives  and  a  number  of  children,  and  the 
family  is  found  to  be  too  large  for  the  old  kraal,  how  woidd  that  case  be  dealt  with  P — 
I  auppose,  according  to  the  law  of  native  inheritance.  The  section  of  the  principal 
wife  would  get  the  land.     The  others  would  go  elsewhere. 

2199.  If  natives  were  allowed  to  occupy  land  as  you  suggest,  don't  you  think  it 
would  be  well  that  they  should  pay  something  equivalent  to  rents  ? — Yes  ;  they  have 
to  pay  rents  to  the  farmers,  and  I  aon't  see  why  they  should  not  pay  to  Government, 
although  they  need  not  pay  so  much  as  they  do  to  farmers. 

2200.  Where  this  rent  was  paid  for  a  certain  number  of  years  you  would  convert 
the  right  of  occupation  into  a  freehold  grant,  and  this  you  think  the  best  way  of  pass- 
ing from  one  stage  to  another  ? — Yes. 

2201.  In  a  location  of  the  sort  suggested  there  would  be  no  chief,  but  would  it  not 
be  well  to  select  certain  headmen  to  see  that  order  prevailed,  and  who  could  be  subor- 
dinates of  the  Inspector  ? — Yes,  I  think  that  would  be  a  good  plan. 

2202.  Is  there  any  mode  among  natives  for  obtaining  the  hearing  of  their  wishes 
through  certain  elected  members  of  their  niunber  P — No ;  that  is  an  idea  borrowed  from 
Europeans. 

2203.  In  Ceylon  they  have  a  system  by  which  natives  of  different  wards  can 
select  six  men  to  be  their  representatives ;  these  men  meet  the  Insj^ector,  and  with  him 
make  arrangements  for  the  management  of  the  ward  they  represent.  Do  you  think  a 
system  of  that  sort  would  be  acceptable  to  the  natives  P — Yes ;  but,  as  a  modification,  I 
would  appoint  the  headmen  of  the  kraals  to  act  under  the  Inspector. 

2204.  Mr.  StanfordjJ  You  state  that  you  have  been  immediately  connected  with 
natives  for  six  years  P — That  is  to  say  I  have  been  in  the  Civil  Service  for  six  years  in 
the  Albany  District. 

2205.  Had  you  any  previous  knowledge  of  the  natives  P — I  have  been  living 
amongs  natives  ever  since  I  came  into  the  country,  twelve  years  ago. 

2206.  During  that  period  were  you  not  asked  by  Mr.  E.  J.  Warner  to  take  charge 
of  his  district  P — 1  es. 

2207.  He  was  in  charge  of  Emigrant  Tembuland.  Did  you  not  take  charge  of 
the  whole  of  the  district  P — Yes. 

2208.  Under  what  circumstances  are  the  Kafirs  who  have  settled  on  farmers'  lands 
in  Albany  P — There  are  a  large  number  who  hire  land  from  Mr.  Keeton.  The  whole 
of  one  farm  is  hired  by  five  men,  and  they  pay  eighty  pounds  a  year  for  it,  each  man 
paying  his  share.  In  the  other  cases  natives  have  settled  on  farms,  and  pay  rent  to  the 
owners  at  the  rate  of  from  five  to  ten  pounds  each. 

2209.  In  one  case  natives  have  the  whole  of  a  farm  for  occupation  P — Yes,  five 

men. 

2210.  And  what  do  these  men  do  for  a  living  P — They  depend  principally  on  agri- 
culture and  transpoit  riding. 

2211.  Are  they  in  a  fairly  prosperous  condition  P — Yes,  fairly  so. 

2212.  What  kind  of  grain  do  they  raise  P — Principally  mealies  and  Kafir  com, 
but  they  also  grow  wheat,  oats  and  barley.  Some  plough  on  the  halves  with  Mr. 
Keeton. 

2213.  Do  they  grow  such  produce  as  wheat  and  barley  for  sale  or  consumption  P — 
For  sale,  but  they  grow  Kafir  com  for  their  own  use. 
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Mr.  s.  Barrett.  2214.  Should  the  growth  of  imphi  for  sugar-making  prove  a  success,  do  you  think 

Sept.  20,  1881.      natives  would  undertake  the  oidtivation  of  it  in  sufficient  quantities  te  make  it  profit- 
able P — I  think  they  would  try  ;  as  it  is  they  grow  a  small  quantity  for  their  own  use. 
22 Jo.  Does  it  grow  well P — I  think  the  coimtry  is  too  bushy  in  Lower  Albany  and 
they  tell  me  the  com  gets  rust. 

2216.  Have  you  met  a  case  where  a  farm  has  been  bought  by  natives  ? — Not  in 
this  district,  although  I  have  heard  of  a  case. 

2217.  Out  of  the  original  grantees  in  the  town  location,  how  many  remain  ? — 
There  were  four  hundred  and  fifteen  grantees  and  about  eighty-four  remain. 

2218.  In  what  condition  are  those  that  remained  P — They  have  not  advanced  as  a 
rule.  The  most  prosperous  one  of  the  lot  is  in  the  Graham's  Town  police,  but  the 
others  have  not  done  well  generally  speaking,  there  being  not  sufficient  groimd  for  them 
to  cultivate,  and  no  water  for  irrigation,  so  that  in  dry  seasons  the  ground  is  useless. 

2219.  On  the  whole,  then,  you  look  upon  individual  tenure  as  not  advantageous  in 
the  present  condition  of  the  people  P — Certainly ;  it  has  been  a  failure  as  far  as  this 
location  is  concerned. 

2220.  Have  you  had  an  opportunity  of  observing  the  effect  of  the  non-recognition 
of  the  lobola  system  P — In  spite  of  the  non-recognition  of  it  by  Government,  I  find  that 
it  still  continues. 

2221.  I  would  like  you  to  speak  more  with  reference  to  instances  where  you  have 
seen  lobola  put  down  P — I  have  had  no  opportunity  of  seeing  this  of  late  years. 

2222.  As  far  as  you  can  form  an  opinion,  can  you  state  what  the  moral  effect  of 
lobola  is  P — I  think  that  immorality  has  a  tendency  to  increase  in  proportion  as  lobola 
is  put  down.  Where  lobola  is  not  received,  parents  do  not  trouble  to  look  after  their 
ohudren  to  the  same  extent  that  they  do  when  dowry  is  paid,  and  the  result  is  very  bad 
indeed.  I  find  also  that  where  attempts  have  been  made  to  suppress  the  system,  it  has 
been  carried  on  secretly. 

2223.  Then  where  it  has  been  put  down  it  leads  to  deception  P — Yes,  as  well  to 
immorality. 

2224.  Are  you  acquainted  with  the  principle  of  mutual  responsibility  as  observed 
among  the  natives  P — Yes. 

2225.  Is  it  applied  here  ?— No. 

2226.  Would  you  recommend  its  application  P — Yes  ;  I  think  it  is  a  very  good 
check  upon  the  natives. 

2227.  Do  you  think  that  if  it  were  recognized  here  it  would  be  a  check  to  cattle- 
stealing  P — ^Yes,  I  think  so.  I  believe  I  am  right  in  saying  that  the  principle  of  hold- 
ing a  Kraal  responsible  for  spoor  traced  to  its  precincts  is  not  a  Kafir  rule  pure  and 
simple,  but  was  introduced,  as  I  am  informed,  by  the  Colonial  Government.  Still  it  ifr 
a  good  custom. 

2228.  Sir  J.  D.  Barry  J]  How  would  you  make  the  law  operate  where  there  are  no 
chiefs  P — ^The  headmen  of  the  kraals  are  always  recognized,  and  I  would  make  them 
responsible. 

2229.  Would  you  make  the  headmen  personally  responsible  P — ^It  is  the  custom 
among  the  Kafirs  to  punish  by  fine,  but  most  of  the  men  who  commit  thefts  are  young 
fellows  who  have  no  property,  and  if  the  head  of  the  family  has  to  pay  for  them,  he 
would  do  his  utmost  to  check  the  crimes. 

2230.  But  would  it  not  be  an  act  of  injustice  to  make  the  headman  pay  for  acta 
oonmiitted  by  others  P — He  would  have  the  means  of  recovering  his  fine  from  the  yoimg 
men. 

2231.  If  he  had  the  means  of  levying  a  rate  all  roimd  would  that  not  do  away 
with  the  injustice  of  punishing  him  for  another  man's  fault  P — I  don't  think  that  plan 
would  work  well.  I  was  speakins;  of  the  head  of  the  family  when  I  said  the  headmen 
would  be  held  personally  responsible,  and  not  the  headman  appointed  by  Government. 

2232.  What  do  you  say  lobola  is  P — It  is  not  a  sale  and  purcliase,  but  is  of  the  nature 
of  a  trust.  The  people  who  receive  the  dowry  cattle  are  afterwards  expected,  in  case  of 
necessity,  to  support  the  woman  for  whom  lobola  was  given  and  her  children. 

2233.  Do  you  think  that  it  is  clear  to  the  minds  of  the  persons  who  receive  and 
give  the  lobola  that  it  is  of  the  nature  of  a  trust,  or  do  you  not  think  that  the  man  who 
receives  it  looks  simply  to  his  own  benefit  P — He  mi^ht  at  the  time  look  simply  to  his 
own  benefit,  but  the  idea  of  trust  is  prospective,  and  is  only  realised  in  case  the  woman's 
busband  dies  and  leaves  her  poor,  or  drives  her  away. 

2234.  There  are  at  present  two  essential  features :  first  compensation  for  the  ser- 
vices of  the  daughter,  who  passes  away  from  her  father's  house  to  that  of  her  husband ; 
and  second,  the  trust  created  for  the  future  maintenance  of  the  woman  P — ^I  suppose 
both  are  taken  into  consideration,  but  trust  is  fully  recognized. 

2235.  But  really  the  idea  of  creating  a  trust  is  only  one  feature  P — The  cattle  are 
supposed  to  take  the  place  of  the  girl  at  the  father's  place. 
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2236.  It  is  sometimes  said  that  the  Act  18  of  1864  is  a  dead  letter,  and,  therefore,  Mr.  8.  Barrett, 

might  be  repecded  P — It  can  only  be  said  to  be  a  dead  letter  because  the  natives  imder-  g^  ^  "icTissi 
stcmd  their  own  customs  so  well  that  they  seldom  come  with  disputes  as  to  inheritance  '     ' 

before  the  magistrates.     I  do  not  think  it  would  be  beneficial  to  have  it  repealed. 


Oraham^H  Town,  Wednesday,  21*Y  September, 

Sir  J.  D.  Barry. 
J.  Ayliff,  Esq.,  M.L.A.  |  W.  E.  Stanford,  Esq. 

E.  S.  Holland,  Esq 

The  Rev.  John  Aitken  CJuihncrHy  Minister  of  the  Presbjrterian  Church,  Graham's  Town, 

called  in  and  examined. 

2237.  Sir  J.  D.  Barn/,']  How  long  have  you  been  in  the  colony  ? — I  was  bom  in  Rev.  /.  A,  Chaintert. 
the  colony,  on  the  frontier.  

2238.  And  where  were  you  educated? — In  Scotland.     I  went  home  when  I  was     ^P**  ^^'  ^^^' 
eleven  years  of  age,  and  returned  to  the  colony  in  1861  as  a  minister.    From  1861  to 

1864  I  was  with  Mr.  Tiyo  Soga  on  a  mission  at  Emqwali. 

2239.  And  were  you  engaged  in  mission  work  among  the  Pingoes  and  Gaikas  ? — 
ITes ;  the  Emqwali  was  a  mission  among  the  Gaikas,  but  there  was  a  large  number  of 
Fingoes  near  the  Emqwali,  on  the  river  called  the  Bolo. 

2240.  Were  there  many  Christian  Gtdkas  and  Fingoes  ? — ^Yes,  there  were  a  number 
at  Emqwali,  and  a  goodly  number  at  the  Bolo.  The  Bolo  was  an  outstation  of  the 
Emqwali.  From  1864  to  1876  I  was  at  the  Henderson  Mission  on  the  Thomas  River, 
OS  a  missionary  connected  with  the  United  Presbyterian  Church.  I  was  alone,  and 
among  the  Gtuka  Kafirs.  There  were  several  branches  of  the  Gtiika's  tribe  in  that  dis- 
trict. These  belonged  to  Tyali's  tribe,  and  to  Ndlambe's  tribe,  and  Sandilli's  tribe. 
After  that  I  came  to  Graham's  Town,  and  have  been  here  ever  since. 

2241.  You,  therefore,  have  had  the  opportunity  of  oscertfdning  the  laws  and  cus- 
toms of  the  Ghiikas  and  Fingoes  ? — I  have  only  come  in  contact  with  the  customs  of  the 
Fingoes  in  ctuses  of  church  discipline,  and  then  it  was  only  during  the  three  years  when 
I  was  at  Emqwali.  I  also  came  in  contact  with  the  Fingoea  during  their  location  in  the 
Transkei. 

2242.  Have  you  a  knowledge  of  the  Quika  customs  ? — ^I  think  so. 

2243.  And  you  have  sometimes  been  called  as  an  expert  in  court  on  native  laws 
and  customs  ? — I  have  been  twice  so  called. 

2244.  Can  you  say  from  your  experience  if  the  native  laws  and  customs  correspond 
iunong  the  tribes  P — I  can  only  speak  with  I'ef erence  particularly  to  the  Gcalekas,  for  I  . 
wad  backwards  and  forwards  among  that  tribe,  and  saw  cases  conducted  at  Kreli's 
kraal,  and  there  was  no  difference  from  the  forms  observed  among  the  Gaikas,  that  I 
could  see.  It  was  between  tlie  years  of  1864  and  1874  that  I  was  in  the  habit  of  going 
to  Kreli's  kraal. 

2245.  How  did  you  get  your  information  ? — ^I  frequently  got  it  in  this  way :  the  Rev 
Tiyo  Soga  was  collecting  material,  intendingto  publisli  a  volmno  of  Kafir  customs  and  Kafir 
fables,  and  he  and  I  were  in  the  habit  of  examining  chiefs,  old  ooimcillors,  and  others, 
with  a  view  to  ascertain  their  customs.  Another  way  in  which  I  arrived  at  their  cus- 
toms was  during  the  time  I  was  at  the  Thomas  River,  when  the  natives  frequently  re- 
ferred for  advice  to  me,  and  I  then  gathered  what  their  own  customs  were.  I  was  also 
very  often  with  Mr.  C.  Brownleo,  and  heard  him  give  judgments  in  various  cases  ac- 
cording to  Kafir  law.  Then  my  work  among  the  natives  was  to  some  extent  a  training 
in  their  customs. 

2246.  Are  there,  to  your  knowledge,  any  of  these  Kafii*  customs  in  writing  ? — 
There  were  a  few  of  them  written  by  Mr.  Soga. 

2247.  Have  the  Kafirs  among  themselves  reduced  their  laws  to  writing  ? — ^No. 

2248.  Have  you  read  the  sumnuiry  of  native  laws  and  customs  compiled  by  Col. 
Maclean  ? — Some  time  ago. 

2240.  Is  that  generally  correct  ? — As  far  as  I  remember  at  present. 

2250.  Have  you  read  tJio  compendivmi  of  native  laws  and  customs  compiled  for  the 
Commission  ? — ^Yes. 

2251.  Is  it  accurate  ? — I  think  so;  I  cannot  remember   anything  faulty  about  it. 

2252.  First  as  to  crimes  ;  does  Kafir  law  recognize  a  distinction  between  criminal 

oif ences  and  6ivil  cases  ? — Tliere  is  a  difEerence,  but  it  is  not  so  clearly  defined,  I  think  ^m 
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Rev.  /.  A,  Chahnevh.  as  it  is  with  iis,  for  the  Kafir  law  of  settling  these  is  hy  fine  ;  all  cases,  with  one  or  two 
SeptTiT  i&ii.     exceptions,  are  settled  by  fine,  whether  civil  or  criminal,  and  I  think  this  system  of 

fining  prevents  the  existence  of  a  very  marked  distinction.  As  far  as  I  have  been  able 
to  imderstand  Kafir  law,  nearly  every  case  can  be  settled  by  means  of  a  fine.  Even  in 
cases  of  murder,  if  the  murclerer  takes  refuge  in  the  "  ibotwe,"  or  hut  in  which  the 
councillors  meet,  he  is  safe,  and  no  one  can  haiiu  liim  there. 

2253.  Unless  he  escapes  to  the  refuge,  is  he  liable  to  fine  ? — Yes  ;  to  be  "  eaten  up  " 
as  it  is  called. 

2254.  Is  there  no  distinction  between  offences  committed  against  the  chief  or 
community,  and  those  against  individuals,  and  which  only  afPoct  individuals  ? — ^Nearly 
all  crimes  are  crimes  against  the  chief,  and  in  all  these  cases  the  penalty  is  a  fine. 

2255.  Is  there  in  the  native  mode  of  administering  cases  any  distinction  observed 
between  criminal  and  ci^il  cases  ? — A  distinction  is  made.  Every  case  is  supposed  ta 
be  reported  to  the  chief,  and  ho  adjudicat*  .i  upon  it,  and  if  the  party  is  found  guilty,  he  is 
fined.  All  cases  settled  by  headmen  must  be  repoitcd  to  the  chief,  and  the  headman 
would  say  that  the  case  had  been  submi.ted  to  him  for  adjudication,  and  he  had  settled 
it  in  such  a  way.  But  I  suspect  that  if  a  larger  fine  can  be  got  by  making  a  case  a 
criminal  one,  this  fi-cquently  complicates  ci^dl  and  criminal  cases,  for  they  like  to  get  as 
much  as  tliey  can  from  offenders. 

225G.  Ai'e  blood  cases  pimishable  by  fine  ? — Yes. 

2257.  In  those  "  isizi  "  or  blood  cases  are  the  fines  appropriated  by  the  chief,  as 
distinct  from  ordinary  civil  disputes  ? — Yes. 

2258.  ^Hiat  is  miu-dor  according  to  native  law  ? — Murder  is  depriving  the  diief 
of  a  wanior,  or  person  belonging  to  the  tribe. 

2259.  How  about  a  woman  ? — That  woidd  bo  doprinng  the  tribe  of  a  mother  or 
dan^ter. 

2260.  And  is  tliot  also  murder  ? — Yes. 

2261.  And  in  the  case  of  children? — I  have  never  heard  of  a  child  being  killed,, 
but  I  suppose  it  would  be  murder  to  kill  a  child. 

2262.  Have  you  ever  heard  of  cases  of  infanticide  among  natives  ? — Never. 

2263.  Does  that  apply  to  both  heathen  and  Christian  natives  P--I  have  only  heard 
of  infanticide  in  cases  in  which  a  woman  has  given  birth  to  a  white  man's  child,  but 
cannot  speak  definitely  about  that,  for  no  such  case  has  cK)me  imder  my  own  knowledge. 

2264.  Is  the  amdental  killing  of  a  man  or  woman  considered  equivalent  to 
murder  ? — No  ;  that  is  called  "  ingozi,"  or  an  accident. 

2265.  Is  tliere  a  penalty  attached  to  that  ? — Yes  ;  there  is  a  x>©nalty  in  the  shape 
of  a  fine  paj'^able  by  the  person  who  was  the  cause  of  the  accident,  or  by  his  friends,  if 
he  cannot  pay. 

2266.  Who  do  you  moan  by  his  friends  ? — His  father  or  brother.  In  some  oases 
there  is  no  fine  enacted.  I  luive  known  a  man  who  was  out  at  a  hunt  and  received  a 
severe  injiu*y,  ha\'ing  had  his  head  cut  open  by  a  blow  fmm  a  kerrie  given  by  accident, 
and  there  was  no  fine  enacted,  although  lie  afterwards  died  from  the  effects  of  it.  The- 
3'oimg  men  concerned  belonged  to  the  same  village  and  were  distantly  related. 

2267.  In  the  case  of  an  accident  causing  death,  to  whom  does  the  fine  go  ? — ^It  goee- 
to  the  immediate  relatives  of  the  deceased,  with  the  exception  of  the  court  fees,  whioh  go 
to  the  court  messengers.  I  should  like  to  say  at  thip  point  that  whenever  a  crime  is 
committed,  or  any  man  has  a  charge  laid  against  him,  great  stress  is  laid  upon  an 
appeal  to  the  chief,  called  by  the  natives  "ukutandaza"  (intercession),  so  that  many 
fines  are  mitigated  in  consequence  of  this  intercession  by  niends  and  cliief  oouncillars. 
This  appeal  is  made  during  the  trial,  or  when  the  fine  is  about  to  be  exacted,  or  after 
sentence  has  been  passed.  I  do  not  know  of  any  case  where  intercession  was  not 
made. 

2268.  Is  this  intercession  made  before  advice  is  given  by  the  councillors,  and  is 
it  to  modify  the  judgment  ? — It  is  usually  made  after  the  judgment  has  been 
given. 

2269.  Is  the  appeal  to  the  chief's  mercy  made  to  obtain  a  qualified  pardon  in  the^ 
shape  of  a  mitigation  of  the  fine  ? — Yes. 

2270.  When  you  speak  of  an  accident,  do  you  mean  a  pure  accident,  or  one  for 
which  a  man  is  cidpable  ? — A  pure  accident. 

2271.  Woidd  the  chief  in  this  case  share  the  fine  with  the  relatives  of  the  deceased  ? 
— Only  if  the  case  were  before  the  cliief,  and  he  sent  out  sheriff's  officers  to  cany  out 
the  sentence. 

2272.  What  portion  of  the  fine  would  go  to  the  relatives  ? — The  whole,  with  the 
exception  of  what  is  due  to  the  unmln^  or  court  messenger,  and  what  may  be  given  to 
the  cnief . 

2273.  Would  the  fine  in  the  case  of  a  pure  accident  be  in  proportion  to  the  wealth 
of  the  man  charged  ? — The  station  of  the  man  charged  and  rank  of  the  man  killed 
would  be  oonsideriBd. 
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2274.  Would  the  fine  be  greater  in  the  case  of  culpable  homicide  ? — Yes.  ^^'  ^^  JLVhaUners, 

2275.  Would  a  portion  of  the  fine  in  such  a  case  also  go  to  the  relatives  of  the     g^p^  21,  I88I. 
-deoeased  P — If  it  went  before  the  chief  the  court  fees  would  be  exacted,  but  it  need  not 
necessarily  go  before  him,  and  might  be  dealt  with  by  the  headmen  of  the  district  in 

'which  the  case  occurred,  and  then  oe  reported. 

2276.  Could  it  be  dealt  with  by  the  relatives  alone  ? — Yes ;  but  it  must  be 
reported  /    .        .         . 

2277.  And  would  the  relatives  be  justified  in  taking  compensation  from  the  ofFenderP 
— Yes. 

2278.  Would  the  chief  then  step  in  ? — Not  if  it  was  repoi-ted  to  him  that  the  case 
Tv-as  concluded. 

2279.  Then  in  fact  in  a  case  of  that  kind  a  compromise  is  not  only  allowed  by 
native  custom,  but  is  connived  at  ? — I  think  so. 

2280.  You  are  now  speaking  of  Gaika  customs  ? — Yes. 

2281.  Is  there  no  distinction  in  the  native  mind  between  murder  and  culpable 
homicide  ? — Yes ;  the  wilful  killing  of  a  man  is  a  very  grave  offence,  and  the  property 
of  the  murderer  is  confiscated,  while  the  penalty  for  (he  crime  of  cidpable  homicide  is  a 
fine. 

2282.  What  is  the  nature  of  the  proj>erty  that  would  be  confiscated  in  a  case  of 
wilful  killing  ? — They  would  confiscate  a  man's  private  propert}'. 

2283.  What  private  property  has  a  Kafir  sepanite  from  that  belonging  to  the 
family  ? — Propei-ty  he  has  received  from  his  father  or  relati\'es.  AVhen  a  boy  comes 
out  of  the  white  clay  he  receives  presents,  which  are  called  "  ukwsoka,''  which  become 
his  own  property.  Then  he  may  havf>  property  in  the  shape  of  earnings  received  in 
service. 

2284.  That  you  say  is  confiscated  ? — Yes ;  and  that  which  he  inherits  from  his 
father. 

2285.  But  not  that  property  which  he  has  given  to  the  members  of  the  family  ? — 
I  don't  think  so. 

2286.  Is  the  man  then  allowed  to  live  tis  before  ? — Yes.  A  Kafir  never  has  all 
his  property  in  one  kraal.  lie  may  have  his  propertj^  distribiit^d  among  his  different 
relatives,  and  when  the  chief  sends  liis  sheriff's  offieci-s  I0  go  and  "  eat  up  "  a  man,  as 
they  say,  they  seize  what  is  recognized  as  tliat  man's  own  individual  i)roperty,  but  in 
the  interval  he  may  have  hidden  away  a  inimber  of  (»attle. 

2287.  Would  those  cattle  bo  attachable  afterwards  ? — No ;  when  once  a  case  is 
settled  they  do  not  raise  it  again. 

2288.  Suppose  the  sheriff's  officei's  cannot  find  anything  at  the  man's  kraid  when 
they  visit  it,  but  afterwards  discover  that  lie  has  cattle,  would  they  be  seized  P — The 
oflScers  would  remain  at  the  man's  place  and  c^iideavour  to  get  as  much  as  possible  from 
him,  and  when  they  think  the  ends  of  justice  have  been  served  they  \viYL  go  away,  and 
the  case  is  done  with.     I  have  never  knoAvn  a  wise  raised  after  it  has  been  once  closed. 

2289.  Is  assault  a  crime  pmiisliable  by  the  chief  ? — As  far  as  I  understand  all 
crimes  are  punishable  by  the  chief  when  they  are  reported  to  him,  and  if  a  case  of  assault 
were  reported  to  him  he  would  decide,  but  it  might  be  brought,  in  the  first  place,  before 
a  headman,  who  would  then  report  it. 

2290.  If  the  case  was  settled,  would  not  tlie  chief  deal  with  it  unless  it  were  a  case 
of  murder  ? — I  don't  think  so. 

2291.  Is  there  a  fixed  penalty  for  assaidt  cases  ? — It  depends  on  what  the  man  can 

2292.  Is  it  usual  to  fine  every  man  who  takes  part  in  a  faction  fight  P — Everyone 
is  fined ;  possibly  those  who  cannot  pay  in  cattle,  pay  a  goat  or  a  sheep. 

229o.  Can  a  man  compromise  for  a  faction  fight  ? — I  do  not  think  so. 

2294.  Are  these  fights  encouraged  ? — They  are  very  much  discouraged. 

2295.  How  do  they  generally  arise  ? — I  have  known  of  cases  arising  because  of 
cattle  having  strayed  into  gardens ;  I  have  knoAvn  of  fights  occurring  in  consequence  of 
oases  of  adultery  ;  and  I  have  known  them  to  residt  after  beer  drinking. 

2296.  Is  there  no  law  among  the  natives  dealing  with  cases  of  trespass  P — A  man 
would  look  into  the  circumstances  of  the  trespass,  and  into  the  damage  done.  If  the 
owner  of  the  gardens  were  exasperated  he  might  take  the  law  into  his  own  hands  by 
maltreating  the  cattle,  or  by  seizing  the  herd  boys  and  giving  them  a  sound  thrash- 

2297.  Is  there  a  law  among  them  which  will  give  rcdress  for  damage  done  to  the 
gardens  P — I  do  not  know  what  it  was  in  olden  time,  for  the  Kafirs  were  not  an 
agricultural  people,  but  I  have  seen  cases  settled  by  the  coimting  of  the  mealie  heads 
destroyed,  and  then  a  fine  exacted  according  to  the  quantity  destroyed. 

2298.  Suppose  a  man  in  self-defence  assaulted  another,  woidd  that  be  an  offence  in 
Kafir  law  P— No.  r  2 
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Kev.  /,  A.  Chaimer%.  2299.  Suppose  he  killed  the  other  in  self-defence  ?— He  would  then,  I  think,  be 

Sept.  21  1881.     reqiiired  to  pay  a  fine.     There  are  very  few  cases  indeed  among  Kafirs  in  which  an 

attempt  is  not  made  to  exact  a  fine,  even  if  the  offence  committed  be  of  the  smallest. 

2300.  Is  adultery  an  offence  finable  by  the  chief  ? — I  do  not  know  if  it  would  be 
finable  by  the  clref  unless  it  were  brought  before  him.  Many  of  these  cases,  however^ 
are  usually  settled  apart  from  the  chief. 

2301.  In  the  compendiiun  of  laws  prepared  for  the  Commission  it  is  said  that  the 
fine  ^oes  to  the  husband  ? — As  far  as  I  understand  Kafir  law  on  this  point,  it  is  this : 
that  if  the  chief  hears  the  case,  and  if  he  sends  certain  officers  to  settle  a  certain  case, 
that  the  principal  portion  goes  to  the  aggrieved  pai-ties,  and  another  portion  to  the 
sheriff's  officers  who  carried  out  the  sentence. 

2302.  Is  rape  recognized  as  on  offence  ? — Yes ;  and  if  reported  to  the  chief  would 
be  dealt  with  as  a  criminal  offence. 

2303.  Is  any  distinction  drawn  between  having  connection  with  a  married  woman 
with  her  consent,  and  having  connection  with  her  against  her  will  ? — I  do  not  know  that 
it  would  be  a  crime  for  a  man  to  commit  adultery  with  a  woman  with  her  consent,  among 
the  Oaikas. 

2304.  Is  it  an  offence  for  a  man  to  liave  connection  with  a  woman  against  her  will 
whether  she  be  married  or  unmarried  ? — It  is  a  very  serious  offence,  and  cannot  be 
compromised.  As  I  understand  the  Kafir  law,  the  relatives  of  a  girl  go  to  the  guilty 
man's  kraal  and  open  the  kraal  at  the  lower  side,  and  take  out  the  cattle  thct  belong  to 
him. 

2305.  Would  the  chief  not  interfere  ? — ^No. 

2306.  Supj>ose  there  is  an  attempt  to  stop  this  action  on  the  part  of  the  relatives  of 
the  girl,  and  violence  ensues,  what  then  ? — Then  the  case  might  go  before  the  chief,  but 
I  do  not  know  of  a  fight  having  taken  place.  It  is  very  likely  that  the  case  would  be 
settled  by  the  man  paying  the  penalty  when  he  saw  the  relatives  of  the  girl  taking  the 
law  into  their  own  hands. 

2307.  Is  there  no  definite  law  on  the  subject  ? — The  law  is  as  I  have  stated. 

2308.  Is  the  absence  of  consent  essential  to  make  safe  an  offence  according  to  Kafir 
ideas  ? — They  have  a  word  "  ukudlwengula,"  which  means  rape,  or  forcing  a  woman ; 
the  penalty  in  such  a  case  goes  to  the  parents  of  the  girl,  or  to  her  husband,  and  not 
the  chief. 

2309.  Maclean  says  that  a  portion  of  the  fine  goes  to  the  chief  ? — It  may  be  so,, 
but  I  have  not  experience  of  it. 

2310.  Is  the  seduction  of  virgins  a  crime  ? — It  need  not  be  a  crime  if  the  man 
marries  the  girl,  as  he  very  likely  would. 

2311.  If  the  man  did  not  maiTy  the  girl,  would  it  become  a  crime  punishable  by 
the  chief  ? — I  have  never  known  a  case  among  the  heathen  Kafirs  where  a  man  seduced 
a  girl  and  did  not  marry  her. 

2312.  Is  he  compelled  to  marry  her  ? — He  is  not  compelled  to  do  so,  but  if  he  did 
not  he  would  have  the  relatives  of  the  girl  trying  to  secure  a  marriage  settlement. 

2313.  But  suppose  he  did  not  marry  her? — Then  he  would  have  to  pay  a  fine,, 
but  I  cannot  conceive  a  case  where  a  man  would  seduce  a  girl  and  not  marry  her. 

2314.  Is  it  an  offence  for  a  man  to  have  connection  with  a  widow  ? — I  have  known 
of  persons  who  have  been  in  adultery  with  widows,  and  it  has  not  been  regarded  as 
a  crime. 

231  o.  Are  xmnatural  offences  considered  as  crimes  ? — I  should  think  so. 

2316.  Has  a  man  any  remedy  against  another  who  has  damaged  his  reputation  by 
slander  ?- — I  have  only  kno\^ii  of  such  being  a  crime  against  the  chief.  They  say 
"  ukwtuka,"  calling  the  chief  names,  a  contempt  of  the  chief. 

2317.  Is  that  punishable  ? — If  the  chief  wishes  to  make  anything  out  of  it. 

2318.  Mr.  RollamL']  Is  swearing  at  a  man  considered  among  the  Kafirs  as  an. 
offence  ? — I  have  not  heard  of  it. 

2319.  Is  it  an  offence  for  a  man  to  charge  another  falsely  of  committing  a  crime? 
— ^Tliat  is  an  offence  which  \^|ould  be  dealt  with  by  the  headman  or  chief.     The  oas^" 
would   first  bo  heard  by   the  headmen,  and  if   not  settled,  would  be  referred  to  th^* 
chief. 

2320.  To  whom  would  the  fine  go  in  such  a  case  ? — If  it  is  a  small  fine  it  may  go^ 
to  the  person  aggiieved,  but  if  a  large  fine  it  would  be  distributed. 

2321.  Is  theft  an  offence  also  pimishable  by  the  chief? — Yes. 

2322.  Can  it  be  settled  privately  among  the  parties  without  reporting  ? — Many  of^ 
these  cases  are  settled  privately  if  the  person  charged  is  willing  to  pay  a  fine  at  once-^ 
and  be  done  with  it. 

2323.  If  the  case  were  brought  before  the  chief,  to  whom  would  the  fine  go  ? — ^To-- 
the  person  from  whom  the  property  was  taken,  but  there  is  always  some  of  these  fineft> 
which  go  to  the  chief  and  to  the  sheriff's  officers,  as  far  as  I  understand  Kafir  law. 
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2324.  Have  chiefs  or  their  children  any  immunity  with  regard  to  theft  ? — None  ^^-  *^'  JUDhaimer». 

whatever  now.  ^  Sept.  21,  I88I. 

2325.  Maclean  says  that  the  children  of  chiefs  can  steal  from  their  people  and  no 
case  can  be  brought  against  them.  You  do  not  agree  with  this  P — This  may  have  been 
the  case  long  ago,  but  it  is  not  so  now.  There  are  some  very  peculiar  customs  among 
the  Kafirs  with  reference  to  taking  property.  One  relative  may  take  property  from 
another  and  it  woidd  not  be  considered  a  theft,  but  I  do  not  know  of  any  chief,  or 
diief 's  children,  being  now  permitted  to  steal  with  impimity  from  people  belonging  to 
their  tribe. 

2326.  Maclean  says  :  "  There  is  no  trespass  on  grazing  ground,  nor  damages  for 
trespofiB  on  cultivated  lands ;  should  the  owner  of  a  garden  beat  or  ill-use  trespassing 
cattle,  their  oiRTiers  may  obtain  damage."  Is  that  the  native  custom  ? — As  far  as  I 
understand,  if  there  is  any  damage  done  to  lands  which  ii.re  already  in  the  ear,  such  as 
mealie  gardens,  the  owner  of  the  gardens  may  claim  compensation  for  the  damage  done, 
and  if  the  owner  of  the  cattle  will  not  give  compensation,  the  other  may  complain  to  the 
headmen  or  chief. 

2327.  May  a  husband  beat  his  wife  for  misconduct,  to  a  certain  extent  ? — Yes. 

2328.  And  a  parent  his  children  P — Yes ;  but  if  serious  injiu'y  were  inflicted,  the 
poient  or  husband  would  be  pimished  by  fine. 

2329.  With  regard  to  witchcraft,  can  you  speak  of  any  such  case  that  came  imder 
your  notice  P — I  know  of  some  cases ;  the  most  prominent  case  I  remember  is  one  which 
oame  before  Mr.  Brownlee. 

2330.  Have  you  been  present  at  any  trials  by  chiefs  — Yes. 

2331.  Do  you  know  of  any  form  of  tortiu'e  exercised  on  natives  with  a  view  of  ex- 
torting evidence  ? — No. 

2332.  Is  there  .any  torture  practised  in  the  custom  of  witchcraft  P — Not  that  I 
know  of. 

2333.  Is  giving  false  evidence  a  crime  P — I  have  not  heard  of  it. 

2334.  Do  you  know  whether  crimes  are  condoned  by  lapse  of  time  ? — I  don't 
know  that  a  chief  would  continue  with  a  case  against  a  man  after  a  certain  mmiber  of 
years  had  elapsed  since  the  offence  was  committed. 

2335.  Prom  what  you  know  of  the  natives,  do  you  think  there  is  any  difficulty  in 
administering  our  criminal  law  among  them,  in  the  mode  in  wiiich  it  is  administered  in 
the  colony  P — There  would  be  a  difficulty  if  it  were  not  explained  to  them ;  tliey  would, 
therefore,  need  full  explanation. 

2336.  How  do  you  think  that  explanation  could  best  be  given  ? — I  am  not  pre- 
pared to  say,  but  if  you  give  a  Kafir  a  reason  for  anything,  and  explain  the  matter 
very  clearly  to  him,  he  is  a  tractable  being ;  but  being  conservative  of  his  own  national 
costoms,  it  is  very  difficult  for  him  to  confonn  to  European  laws  without  thoroughly 
understanding  them. 

2-i37.  Do  I  understand  you  to  say  that  if  we  explain  our  criminal  law  to  them, 
and  they  understand  it,  that  they  will  act  upon  it  ? — ^Yes,  I  think  so. 

2338.  Could  not  the  best  explanation  of  the  laws  bo  given  by  those  who  are  called 
npon  to  administer  them,  and  have  a  knowledge  of  them  ? — ^Yes,  perhaps  tliis  might  be 
the  method  employed. 

2339.  Do  you  think  that  the  natives  could  adapt  themselves  to  trial  by  jury  in  any 
form  P — You  would  require  to  got  suitable  men,  men  of  weight  in  the  district  or  tribe, 
before  it  would  be  satisfactory.  I  should  like  here  to  say  that  the  men  who  are  named 
coimcillors,  are  hereditary  councillors.  A  man  cannot  become  a  councillor  unless  he  has 
remained  at  the  chief's  village  the  greater  part  of  his  time.  Coimcillors  are  picked  mcni, 
and  especially  so  those  chosen  to  advise  the  chiefs,  while  for  a  jury,  men  would  be  picked 
from  sdl  ranks  and  classes. 

2340.  Would  there  bo  no  other  means  of  getting  at  these  picked  men  than  by 
selecting  them  for  councillors? — If  the  magistrate  made  a  judicious  selection,  the  system 
might  work  well. 

2341.  Suppose  the  selection  were  made  from  among  the  wealthiest  men  in  the 
kraal,  would  not  that  work  well  P — It  is  not  the  wealthiest  men  who  are  always  coun- 
cillors, some  of  the  wealthiest  men  among  the  Gaikas  were  not  councillors. 

2342;  But  suppose  you  add  them  to  the  councillors,  would  not  that  be  acceptable  ? 
— ^Yes,  if  they  were  good  men. 

2343.  Suppose  the  hut-tax  were  made  the  test,  and  those  who  could  pay  were 
allowed  to  sit  as  jurors  ? — I  do  not  know  how  it  would  work,  unless  the  men  were  paid 
for  attending.  They  understand  a  system  of  receiving  remuneration  for  their  services. 
The  councillors,  for  instance,  always  get  paid  by  the  chief. 

2344.  Do  you  think  such  expenses  as  are  paid  to  witnesses,  should  be  paid  to  the 
jury  P— I  think  so,  until  the  natives  thoroughly  appreciate  the  system. 
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stealing. 

2346.  Do  you  think  it  desirable  to  continue  that  custom  ? — I  think  so ;  they  under- 
stand it  thoroughly,  and  the  chiefs  have  advocated  it  among  the  Graika  tribes  as  a  dieck 
to  theiving. 

2347.  Are  there  any  customs  among  the  natives  which  you  think  may  be  dealt 
with  by  fine  or  imprisonment  ? — I  think  it  is  too  late  to  take  any  decJAve 
measures  for  the  check  of  their  old  established  customs ;  we  have  allowed  some  oppor- 
timities  to  pass,  and  ha\'ing  allowed  them  to  pass,  I  do  not  see  how  you  can  now  take 
any  decisive  action  with  reference  to  their  customs.  When  the  Fingoes  were  brought 
over  by  us  in  183-3,  we  might  have  then  laid  do^vn  certain  rules  and  conditions  for  th«ir 
guidance.  In  1867,  the  Graikas  were  asked  by  Government  to  go  across  the  Sfii, 
and  the  whole  tribe,  with  Sandili  jvs  spokesman,  rather  preferred  to  remain  as  **  ;)olioe- 
men  "  to  the  English  Government,  and  were  \villing,  as  they  said,  to  submit  to  any 
laws  and  customs  which  the  Government  might  impose  upon  them.  That  was  another 
opportunity  which  we  had  and  lost.  Some  of  those  who  were  interested  in  the  welfare 
of  the  native  tribes,  then  thought  we  had  a  favourable  opportunity  of  laying  down 
certain  rules ;  but  we  took  no  steps  on  that  occasion,  and  I  cannot  see  how  w©  can  now 
legislate  on  these  subjects. 

2348.  Which  are  the  subjects  you  would  have  proposed  to  legislate  on  among  the 
Fingoes  and  Gaikas  ? — Among  the  Fingoes  it  would,  in  183-5,  have  been  very  easy  to 
have  told  them  thoy  should  only  have  one  mfe,  because  they  were  poor,  and  were  so 
far  monogamists ;  and  among  the  Gaikas  it  would  have  been  very  easy  to  hare  told 
them  that  their  obscene  dances  and  practices  would  no  longer  be  tolerated ;  and  then  we 
might  have  been  able,  gradually,  to  put  down  polygamy  by  giving  a  time  in  the  future 
for  the  registration  of  tlio  first  wife,  as  the  mother  of  the  hell's  to  be.  We  might  also 
have  laid  down  some  laws  with  reference  to  inheritance. 

2340.  Would  you,  in  1835,  have  said  to  the  Fingoes,  if  you  marry  a  seoond  wife 
according  to  your  custom,  you  must  pay  a  fine  ? — I  would  have  only  allowed  them  a 
passage  into  the  colony  on  some  such  conditions  as  these. 

21350.  Would  you  not,  in  1865,  have  told  the  Gaikas  that  if  any  of  them  were 
found  at  any  of  their  dances,  they  would  bo  taken  and  fined  ? — I  would  not  hare  put  it 
in  that  way,  but  I  would  have  made  the  headman  responsible  for  order  and  deoenoy. 

2351.  Mr.  W,  E.  Staufonl,']  If  a  murderer  were  caught  before  reaching  the 
i*ef  uge,  what  would  be  the  result  ?— They  would  kill  him  I  believe.     This  is  the  law : — 

"  Ukuba  umntu  ubulawa  komkidu  wabidekela  ebotwe  akanakwonziwa  nto  mntn, 
akanakubulawa,  akanakiibctwa,  akanakupangwa ;  umntu  owenze  oko  uzeka  ityala ; 
kutcwa  lomntu  siikuba  esclegongqile." 

Interpretation : — "  If  a  man  is  being  executed  at  the  great  place  and  escapes  to  the 
councillor's  hut,  no  man  can  touch  him  there,  cannot  kill  him,  cannot  thrash  liim,  can- 
not seize  any  of  his  property  ;  anyone  who  attempts  to  do  any  of  these  things  would  be 
punished,  beca,uso  it  is  said  of  a  man  who  has  gone  into  the  ebotwe  that  he  is  saved." 

2352.  When  you  say  that  the  sheriff's  officers  are  sent  to  seize  the  individual  pro- 
perty of  an  offender,  to  what  property  do  you  refer  ? — I  mean  the  man's  own  property 
as  distinct  from  the  property  of  other  persons  in  that  kraal.  The  sheriff's  ofHeers  may 
attach  all  property  belonging  to  the  man,  including  the  property  of  his  individual 
houses. 

2353.  In  a  case  where  a  man  has  seduced  a  girl,  and  her  relatives  take  the  law  into 
their  own  hands,  what  do  you  think  is  meant  when,  as  you  have  said,  they  go  and  tdor 
down  a  pait  of  the  lower  end  of  the  kraal,  through  wliich  they  drive  the  cattle  ?— It  is 
symbolical,  and  it  means  to  show  that  the  man  did  not  go  about  getting  the  girl  in  a 
proper  way. 

2354.  If  a  man  lost  a  horse  and  traced  the  thief,  and  the  case  came  before  the 
chief,  would  not  the  chief  order  the  thief  to  restore  the  horse  ? — I  have  never  known  a 
fine  imposed  which  went  altogether  to  tlie  owner  of  the  property  stolen,  when  the  ddef 
fidjudicatod. 

2355.  It  is  usual  in  Kafir  law  in  all  civil  cases,  adultery  cases,  and  cases  of  that 
natm*o,  for  the  plaintiff  to  give  the  messenger  a  proportion  of  the  fine,  generally  about 
one  out  of  five  ;  is  that  what  you  refer  to  in  saying  that  some  of  the  fine  is  retained  by 
the  chief  ? — Yes. 

2356.  What  do  you  think  were  the  reasons  which  induced  the  Gaikas  to  refuse  to 
occupy  the  land,  at  present  known  as  Fingoland  ? — They  said  they  would  be  subordinate 
to  Kreli,  and  they  preferred  to  be  under  British  rule  than  be  under  Kreli.  That  I 
think  was  the  reason  they  gave.  But  it  was  evident  tliat  the  chiefs  felt  that  their 
chieftainship  would  bo  eclipsed  by  that  of  Kreli. 
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2357.  At  that  time  did  Qoveniment  make  a  stipidation  that  if  the  Groikas  did  not 
take  the  country,  Colonial  law  would  be  enforced  in  the  Quika  locations  ? — I  am  not     sept  21,  I88I. 
aware  that  that  was  done. 

2358.  Would  you  at  that  time  have  recommended  special  legislation  to  meet  the 
most  pronounced  social  e>4l8  among  the  people  ? — Yes,  hecaiLse  it  was  a  very  critical 
time  in  their  histoiy,  and  I  believe  they  would  have  submitted  rather  than  cross  the 
Kei. 

2359.  How  would  you  have  pro>ided  for  the  legislation  ? — I  always  maintained 
that  the  Graika  tribe  was  the  key  to  the  whole  native  question.  If  we  fail  in  legislating 
among  the  Gaikas,  we  would  fail  in  legislating  among  the  native  tribes  up  to  tlie  north 
boundary,  with  the  excei)tion  of  the  Bosutos,  of  whom  I  know  nothing.  I  would  have 
placed  among  the  Gaikas  the  very  best  men  as  magistrates,  though  we  liad  to  pay 
them  each  handsomely,  and  let  these  men  exercise  their  moral  infiueuce  over  the  tribe, 
and  let  them  be  invested  with  authority  until  wo  had  i^oi  the  tribe  under  some  cfontrol. 
Instead  of  doing  that,  we  allowed  Mr.  Charles  BrowTilee  to  bo  removed,  and  the  tribe  in 
consequence  drifted  away.  After  the  cattle  killing,  tlio  Gaika  district  was  denuded  of 
people,  and.  they  were  allowed  to  return  ;  if,  on  their  return  to  the  location,  we  had  said 
this  is  the  law,  and  these  are  the  conditions  \mder  which  you  remain  here,  the  matter 
would  have  been  very  simple.  I  do  not  say  that  we  could  have  carried  out  measures  at 
once,  but  if,  in  reference  to  the  law  of  inheritance,  we  had  said  that  <mly  the  children  of 
the  first  wife  would  be  recognized  by  law,  we  would  have  simplified  the  matter  very 
much. 

2360.  Then  you  think  there  should  have  been  special  legislation  to  meet  the  specinl 
condition  of  these  people  ? — Decidedly ;  because  it  was,  as  I  have  stated,  a  critical  period 
in  their  history. 

2361.  "We  have  large  locations  in  the  colony,  in  a  portion  somewhat  similar  to 
what  the  Gaikas  were  in,  would  you  recommend  special  legislation  to  meet  their  case  ? 
— It  would  depend  on  the  representative  of  Government. 

2362.  Put  the  case  where  the  representative  of  the  Government  is  a  good  man,  and 
the  tribes  he  has  authority  over  are  in  a  similar  position  to  what  you  say  the  Gaikas 
were  in,  and  they  practise  polygamy,  could  they  be  brought  under  Colonial  law  ? — 
Unless  you  do  set  up  a  thoroughly  first-class  man,  there  would  be  no  use  in  asking  him 
to  exercise  the  Colonial  law,  because  his  judgement  in  every  case  that  comes  before  him 
is  liable  to  be  revised,  however  trifling.  I  don't  think  this  is  prudent,  and  to  prevent 
it,  you  must  invest  a  man  with  some  power,  provided,  of  coiu'se,  he  is  a  good  officer. 

2363.  It  comes  to  this,  in  yom*  opinion,  that  the  control  of  the  natives  is  simply  a 
matter  of  personal  influence  and  personal  government  V — At  present  it  must  be,  and  we 
must  endeavour  to  rule  them  by  white  chiefs  instead  of  block,  until  such  time  as  we 
have  them  under  control. 

2364.  With  regard  to  the  pitictice  of  their  customs,  would  you  recommend  that 
they  should  be  suppressed  or  tolerated  ? — I  would  have  some  prospective  legislation  with 
reference  to  these  customs,  beginning,  for  example,  in  letting  them  understand  that  at 
a  certain  time,  all  those  "within  the  colony  who  then  maiTy,  must  register  their  marriage 
1  would  give  them  time  to  imderstand  this,  and  would  have  the  object  of  the  law  ex- 
plained to  them.  I  am  not  prepared  to  speak  ^\^th  reference  to  the  tribes  beyond  the 
border,  thoiigh  it  would  not  do  to  act  hastily  with  reference  to  them. 

2365.  Then  would  you  keep  the  present  condition  of  affairs  among  the  natives 
within  the  colony  as  it  is  ? — They  are  in  such  a  state  of  chaos,  I  do  not  know  how  to 
answer  at  once. 

2366.  Would  you  recognize  polygamy  and  the  native  laws  of  inheritance  ? — I 
would  allow  native  law  to  be  administered  up  to  a  ce^rtain  point,  and  after  that  point,  I 
would  endeavoiu:  to  bring  the  natives  under  Colonial  law.  It  would  be  a  very  serious 
matter  to  legislate  in  reference  to  native  marriages  under  Colonial  law,  for  you  would  dis- 
inherit a  great  number  of  children  who  were  legally  recognized  by  the  native  law. 

2367.  Would  you  recognize  polygamy  so  far  that  where  a  man  has  ti?s'o  or  three 
wives,  you  would  allow  him  to  recover  cattle  for  any  of  them  but  one,  if  he  liked  ? — 
Tou  would  then  be  allowing  a  man  to  marry  several  wives,  after  having  done  so,  you 
would  refuse  to  ^ve  him  the  opportunity  of  getting  back  his  dowry  when  any  of  these 
wives  left  him ;  I  would  rather  fix  a  certain  point  and  say  that  after  that  time,  no  case 
of  dowry  would  be  allowed  for  a  second  wife. 

2368.  Does  adultery  prevail  to  any  extent  among  heathen  married  women  ? — As 
far  as  my  knowledge  goes,  it  does. 

2369.  The  remedy  appears  to  be,  then,  that  the  husband  can  enter  an  action  against 
the  adulterer,  and  if  the  case  is  not  settled  among  themselves,  can  refer  it  to  the  chief 
for  adjudication  ? — Yes. 

2370.  In  ease  where  the  judgment  of  the  chief  is  carried  out,  does  not  a  part  of  the 
fine  remain  at  the  chief's  kraal  ?— The  fine  goes  to  the  husband. 
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messenger. 

2372.  Are  the  children  bom  of  such  intercourse  adopted  by  the  husband  ? — It  is  a 
well-known  fact  among  the  Kafirs  that  an  illegitimate  boy  will  always  return  to  his 
father  or  to  his  father's  kraal  to  be  claimed,  and  thus  the  stain  of  illegitimacy  is  wiped 
out. 

2373.  I  mean  in  the  case  of  married  women  ? — Her  own  husbcmd  is  the  recognized 
father  of  the  child. 

2374.  Would  this  follow  in  the  case  of  a  chief,  whose  wife  went  wrong  ? — I  do 
not  know  any  case  where  a  great  wife  went  ^vrong,  but  in  the  case  of  an  ordinary  wife 
the  offspring  would  become  the  sons  of  the  chief. 

2375.  Do  you  know  of  an}i;hing  of  the  kind  occurring  in  connection  with  the  chief 
Gaika  ? — It  is  currently  reported  among  the  old  Kafir  historians,  that  Sandili  was  not 
the  son  of  Gaika.  It  is  said  that  Gaika  was  not  willing  to  marry  his  great  wife,  be- 
cause lie  had  ah'eady  married  several  wives  and  had  sons,  for  whom  he  had  a  great 
affection,  such  as  Maqomo,  Tyali,  and  Anta,  and  he  had  no  desire  for  an  heir  to  displace 
them  ;  but  the  tribe  were  determined  that  he  should  have  a  great  wife,  and  that  he 
should  have  an  heir.  Contrary,  it  is  reported,  to  his  wishes,  tney  went  to  the  Tam- 
bookies  and  got  a  young  woman  named  Sutu,  and  brought  her  to  Gaika's  kraal,  where 
the  marriage  ceremony  was  gone  through,  but  Gaika  would  have  nothing  to  do  with 
her. 

2376.  Sandili  was  the  recognized  head  of  the  tribe,  but  it  is  believed  that  he  was 
not  Gaika's  son  ? — Yes,  but  whether  the  report  is  correct  or  not,  I  cannot  say.  I  have 
heard  it  said  by  old  councillors  that  it  was  in  consequence  of  the  authority  of  the  Colonial 
Government  that  they  wore  able  to  make  Sandili  heir  to  the  Gaika  chieftainship. 

2377.  From  1864  up  to  the  time  of  the  dcpartiu'e  of  the  Gaikas,  have  fliey  im- 

E roved  at  all  in  property  ? — For  a  time  they  appeared  to  be  improving ;  many  of  them 
ad  returned  from  the  colony,  bringing  ^\ith  them  immense  droves  of  cattle ;  but  after 
they  had  been  in  the  Gaika  location  a  few  years,  their  property  diminished. 

2378.  To  what  cause  do  you  attribute  the  reduction  of  their  material  property  ? — 
One  of  the  causes  was  drunkenness ;  another  was  that  the  chiefs  regained  their  power,  so 
that  the  colony  had  no  control  over  them  whatever,  and  the  chiefs  allowed  customs  to 
exist  which  demoralized  the  tribe,  so  that  they  became  quite  reckless. 

2379.  Mr.  W,  E,  StanforcL']  Do  you  attribute  the  decrease  of  property  among  the 
Gaikas  to  dininkenness,  or  to  the  influence  of  the  chiefs  ? — To  both. 

2380.  Have  the  chiefs  themselves  become  addicted  to  drunkenness  — With  only 
one  exception,  the  Graika  chiefs  were  hopeless  drunkards. 

2381.  Could  they  procure  drink  in  the  locations? — ^Yes.  There  was  a  great 
deal  of  smuggling  going  on,  to  such  an  extent,  that  in  one  district  a  number  of 
councillors  came  to  mo  and  asked  me  to  interfere  with  the  sale  of  brandy  in  the  locations 
because  they  did  not  want  to  drink  it  in  the  presence  of  their  wdves  and  children. 
If  tliey  wanted  to  diink,  they  said,  they  could  ride  to  Grey  To\vn,  and  their  ride  back 
aftor  drinking  would  make  them  sober. 

2382.  And  whore  brandy  was  not  smuggled,  could  they  not  buy  it  at  the  canteens 
on  the  road  ? — ^Yes,  and  they  themselves  traliicked  brandy. 

2383.  How  would  they  traflic  in  brandy  ? — If  a  man  wanted  to  make  a  litUe 
money,  ho  woidd  go  away  to  the  nearest  canteen,  buy  a  quantity  of  brandy,  and  go 
and  sell  it  retail  to  people  in  his  location. 

2384.  Were  the  women  in  the  practice  of  going  to  the  canteens  on  the  road  between 
Kjing  William's  To^vn  and  Queen's  To^vn  to  buy  brandy  ? — ^Yes,  that  was  a  veiy 
common   practice. 

2385.  Then  may  we  gather  from  your  evidence  tliat  a  restriction  shoidd  be  placed 
on  the  sale  of  brandy  to  these  people  ? — ^Yes,  I  have  all  along  advocated  that ;  and  if 
you  look  to  the  proceedings  of  the  missionary  conference  at  liing  William's  Town,  you 
will  see  that  the  missionaries,  to  a  large  extont,  brought  their  influence  to  bear  on 
Government  to  ])ass  a  licensing  bill,  vAi\\  a  \iew  to  restrict  the  sale  of  intoxieating 
liquors. 

2386.  Would  you,  knoTidng  tlie  evils  which  have  arisen  among  the  Gaika  tribes, 
in  consequence  of  the  indiscriminate  sale  of  strong  drink,  recommend  that  in  the  Depend- 
encies strong  restrictions  should  be  placed  on  this  traffic  ? — If  the  people  are  to  be  saved 
at  all,  we  must  restrict  the  sale  of  intoxicants  among  them. 

2387.  In  reference  to  the  consumption  of  Kafir  beer,  woidd  you  place  any  restric- 
tion on  that  ? — The  drink  of  Kafir  beer  has  changed  within  the  last  few  years,  and  it  is 
no  longer  what  it  used  to  be  among  the  Kafirs.  Only  old  men  were  allpwed  to  drink  it 
in  olden  time,  and  there  were  no  such  immense  gatherings  as  there  are  in  the  present 
<lay.     U])  to  within  a  few  yeai*s,  milk  was  the  one  great  beverage  at  all  feasts.     I  do 
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not  see  how  you  oould  put  a  stop  now  to  the  making  of  Kafir  beer,  although  you  miffht  ^^'  ^'  ^*  CMmtn. 
prevent  these  lai^ ^tnerines.    I  know  from  facts  cominff  to  my  own  knowledgeuat     g^p^  "aT'iisi 
muoh  of  the  misohief  in  the    Gaika  district    is    traceable    to  these  beer  dimkinir        ^ '     ' 
gatherings.  ^^ 

2388.  Is  it  not  a  common  practice  for  the  natives  to  mix  brandy  with  their  beer  P 
— ^Yes. 

2389.  If  they  simply  used  their  beer  unmixed  with  brandy,  would  your  remarks 
still  apply  to  its  use  P — I  cannot  say,  because  I  am  not  aware  of  the  the  property  of 
their  beer.  I  do  not  think  it  is  so  pernicious  in  its  effects  as  it  is  when  mixed  with 
brandy. 

2390.  Can  you  say  whether  yoiir  remarks  hold  good  as  to  the  present  position  of 
the  Guikas  P — ^No ;  I  have  gathered  information  from  various  soiux)es,  but  shoidd  not 
like  to  express  any  opinion  without  having  myself  gone  through  the  tribe  and  compared 
the  present  with  me  past. 

2391.  You  might,  perhaps,  give  us  the  general  tenour  of  the  statements  of  those 
from  whom  you  have  received  information  as  to  the  present  state  of  the  people  P — ^I 
have  heard  it  said,  and  I  cannot  account  for  it,  that  one  chief  in  the  Oaika  tribe,  whom 
I  considered  to  be  a  sober  man,  is  now  a  dnmkard  in  the  Gaika  location.  "WTiether 
this  is  a  fact  or  not,  I  cannot  say  from  personal  experience. 

2392.  Can  you  state  from  your  information  whether  the  people  have  improved  in 
their  condition  P — I  cannot  say ;  I  should  best  express  my  own  opmion  by  saying  that 
sinoe  these  people  have  been  sent  across  the  Kei,  they  will  not  improve  unless  tliey 
are  looked  after ;  moreover,  I  am  of  opinion  that  there  will  be  trouble  to  the 
colony,  unless  they  are  placed  under  wise  control.  They  were,  so  far,  a  loyal  people, 
and  1  know  from  my  own  personal  experience,  that  much  of  the  trouble  which  has 
arisen  between  us  and  the  Kafirs,  has  been  due  to  the  treatment  we  gave  to  the  loyal 
natives,  both  as  individuals  and  as  chiefs. 

2393.  During  the  last  disturbance,  did  not  a  portion  of  the  tribe  remain  loyal  P — 
Nearly  all  that  tnbe  in  Guikaland,  in  the  district  of  the  Thomas  Biver,  where  I  laboured 
were  loyal. 

2394.  Were  they  heathens  or  Christians  P — Both. 

2395.  With  reference  to  the  customs  of  circumcision  and  the  infotyane^  I  under- 
stand you  to  hold  the  opinion  that  forcible  repression  is  unadvisable  P — I  am  not  one  of 
those  who  believe  that  circumcision,  in  itself,  is  an  evil,  and,  therefore,  cannot  see  how 
the  mere  rite  can  be  repressed  ;  and  as  for  intonjane^  all  I  can  say  about  it  is,  that  its 
attendant  evils  ought  to  be  suppressed. 

2396.  Is  it  a  general  rule  among  the  missionaries  that  '*  lobola  "  should  be  abolished  P 
— I  think  the  majority  of  missionary  bodies  in  this  country  are  opposed  to  "  lobola," 
as  &r  as  I  remember. 

2397.  I  think  there  was  a  resolution  to  that  effect  passed  at  the  missionary  con- 
ference P — I  do  not  think  it  was  a  repressive  measure.  The  conference  had  not  authority 
to  do  BO,  but  as  far  as  I  remember,  it  sent  roimd  circulars  to  the  different  mis- 
sionary bodies,  and  formed  a  resolution  on  the  information  received. 

2398.  Can  you  tell  us  what  the  nature  of  the  resolution,  based  on  the  information 
received,  was  P — As  far  as  I  can  remember  it  was  to  this  effect :  That  all  missionaries 
discountenance  the  practice  of  "  lobola." 

2399.  It  was  stated  by  Tshuka,  a  Gaika,  whilst  under  examination,  that  at  a 
meeting  of  missionaries  at  Thomas  River,  the  natives  were  told  that  "  lobola  "  was  to  be 
put  down  P — The  missionary  conference  formed  a  resolution  which  was  sent  to  the  dif- 
ferent ministers,  who  read  it  to  their  people.  Tshuka,  at  that  time,  was  an  evangelist 
connected  with  the  Presbyterian  Church,  and  it  was  to  that  announcement  he  referred. 

2400.  Have  you  witnessed  the  effect  of  the  abolition  of  "  lobola  "P — ^As  a  missionary, 
I  never  had  any  trouble  with  reference  to  "  lobola,"  and  I  do  not  remember  a  case  which 
came  before  me  during  the  sixteen  years  I  was  in  the  mission  field.  I  have  had  several 
coses  of  persons  who  were  polygamists  becomiDg  Christians,  and  I  never  interfered  with 
them.  They  generally  settled  the  matter  themselves,  without  the  matter  being  referred 
to  me  at  all.  The  last  instance  was  of  this  character :  a  man  of  the  name  of  Fontaine 
had  two  wives,  and  became  a  Christian.  His  second  wife  hod  one  or  two  children,  I  for- 
get which.  He  seiit  for  one  of  the  members  of  my  church,  and  after  a  long  consultation 
he  returned  his  second  wife  to  her  father,  with  all  the  implements  of  which  she  was 
possessed,  together  with  two  if  not  three  head  of  cattle  for  her  and  the  children  to  milk. 
There  was  no  interference  of  the  missionary  in  that  case. 

2401.  Then  you  do  not  hold  that  "lobola  "  should  be  absolutely  repressed  P — Unless 
you  can  find  soiiie  substitute  for  "  lobola,"  it  would  hardly  do  to  pass  repressive  measures. 
There  is  ^eat  truth  in  what  the  old  man  Tshuka  said  here,  that  the  ICafirs  do  not  con- 
sider the  English  marriage  ceremony  at  all  so  binding  as  "  lobola."    I  know  the  case  of 
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Her.  7.  A.  CAabners,  a  young  man  who  was  a  Christian,  and  married  a  Christian,  and  who  was  a  wealthy' 
Seit '^1881  *  ^^^^*  ^t  who  had  such  influence  brought  to  bear  upon  liim  by  the  chief  and  tiie  eoirn- 
'  cillors  that  he  married  a  second  wife  and  paid  a  very  large  dowTy  for  her.  The  first 
lyife  came  to  me  and  asked  if  she  could  get  .redress.  I  appealed  to  a  gentleman  in  the 
civil  service,  and  he  told  me  that  there  was  no  redress  for  her,  and  that  the  matter 
would  simply  right  itself  in  the  question  of  inheritance ;  that  all  the  children  of  the 
second  wife  womd  be  illegal,  and  that  only  the  children  of  the  first  vdte  woidd  be  the 
true  heirs.  The  man  was  killed  in  1878  and  I  do  not  know  how  his  estate  has  been 
administered. 

2402.  What,  in  your  opinion,  would  be  the  result  of  putting  down  "lobola,"  in  the 
present  condition  of  the  people  and  substituting  Colonial  law  P — I  think  it  would  result 
in  the  increase  of  immorality  among  the  young  unmarried  women,  and  deception,  for 
those  who  are  determined  to  practice  it  are  sui*e  to  do  so  stealthily. 

2403.  Do  you  come  to  that  conclusion  on  observation  of  its  effect  where  "  lobola,** 
your  knowledge  has  been  suppressed? — Yes,  it  is  the  result  of  what  I  have  been  able  to 
to  gather  from  observation. 

2404.  Don't  you  think  that  with  reference  to  your  statement  that  measures  might 
have  been  carried  out  among  the  Graikas  on  their  return  after  the  cattle-killing,  that  as 
soon  as  they  regained  their  strength  they  would  have  reasser^^ed  themselves  P — I  do  not 
think  so,  if  we  nad  been  carefid  of  what  we  were  doing.  The  Gaikas  were  simply  allowed 
to  do  as  they  pleased,  and  there  was  no  authority  exercised  over  them.  The  Gaika  popu- 
lation was  a  very  large  one,  and  there  were  two  magistrates  placed  over  the  people,  who  had 
no  magisterial  authority  whatever.  They  have  themselves  told  me  that  thoj"  were  power- 
less to  do  anytliing,  and  they  were  convinced  that  any  judgment  of  theirs  miAit  be  re- 
versed in  the  Eastern  Districts  Court,  and  thus  they  woidd  suffer  pecuniaruy.  And 
these  men  having  little  influence  and  living  on  inadequate  salaries  were  placed  over  a 
population  capable  of  doing  immense  injuiy  to  colonial  interests.  Tliis  is  a  matter 
about  which  1  have  again  and  again  remonstrated  with  the  colonial  authorities,  but  the. 
reasons  given  for  placing  these  men  in  magisterial  positions  was  that  tlie  colonial  ex- 
chequer could  not  afford  to  pay  for  a  better  class  of  men. 

2405.  Then  these  magistrates  you  refer  to  merely  acted  as  supeiintendents  of  the  lo- 
cations, under  the  resident  magistrate? — Tes,  and  he  lived  at  King  William's  Town. 
The  chiefs  saw  the  helplessness  of  those  officers,  and  gradually  i^egained  their  i)ower, 
and  were  qiuetly  adjudicating  on  the  most  important  cases  in  the  Gaika  location. 

2406.  I  suppose  the  people  had  the  right,  if  they  did  not  approve  of  the  decision 
of  the  chief,  tp  appeal  to  the  resident  magistrate  P — They  did  so  in  a  few  cases,  but,  as 
a  rule,  Kafirs  seldom  appeal  from  the  decision  of  the  chief. 

2407.  Then  with  regard  to  the  position  of  the  Gaikas,  we  come  to  this,  that  special 
legislation  is  needed  to  meet  tlieir  condition  ? — I  am  aware  that  the  cry  of  class  legis- 
lation is  a  very  loud  one  in  tliis  colony,  and  no  one  has  had  to  bear  more  than  I  have 
during  my  sojourn  in  the  mission  field  from  that  cry,  still  I  have  advocated  it,  I)ecatise 
I  think  the  people  are  not  thoroughly  prepared  to  receive  all  our  laws  as  we  administer 
them  amongst  ourselves. 

2408.  Are  there  not  many  specialities  connected  with  their  tribal  and  social  system 
which  the  law  does  not  meet  at  all  ? — ^Very  many. 

2409.  Mr.  J,  AyUff,']  Am  I  connect  in  assuming  that  the  leading  feature  in  the 
Kafir  laws  is  the  power  of  the  chief  ? — Yes. 

2410.  Would  you  say  that  the  power  of  the  chief  is  despotic,  or  is  it  checked  by 
any  means  P — ^The  chief  holds  his  authority  in  the  two-fold  capacity  of  father  and  ruler, 
but  chieftainship  among  the  Kafirs  is  a  very  powerf id  thing,  and  all  loyal  subjects  ore 
bound  to  submit  to  that  power.  There  is  a  considerable  amount  of  despotism  among 
the  native  chiefs,  though  not  to  the  same  extent  as  in  India. 

2411.  His  power,  I  take  it  is  legislative,  executive,  and  judicial  P — Yes. 

2312.  Coidd  you,  from  your  obsenations,  allow  that  such  a  case  is  conceivable  as  a 
chief  r^pealinff  or  reversing  the  whole  laws  aT>d  traditions  of  the  tribe  P — He  would  not 
do  so  summanly  or  arbitrarily,  but  he  would  endeavour  to  carry  with  him  all  of  his 
older  ooimciilors. 

2413.  No  doubt  you  remember  that  terrible  crisis  in  the  history  of  the  Kafirs,  the 
cattle-killing  delusion  P — ^Tes. 

2414.  Bo  you  consider  that  the  cattle  were  killed  owing  to  the  orders  of  the  chiefs; 
or  to  any  other  cause  P — I  am  well  aware  that  there  are  those  who  differ  from  me  on 
this  poi^t,  but  the  more  I  have  examined  into  the  Kafir  killing  delusion,  as  it  is  oaUed^ 
the  more  I  believe  it  was  a  deeply  laid  plan  among  the  chiefs. 

2415.  I)o  you  l>elieve,  then,  that  the  common  people  were  ordered  to  destroy  their 
cattle  ?— Tes. 

24t6:  Aobording  to  ordinary  native  laws  and  customis,  are  the  rights  and  property 
of  individuids  usually  respected  P — ^Yes. 
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2417.  So  that  if  the  chiefs  ordered  the  killing  of  the  cattle  they,  to  a  certain  extent,  Rev.  J.  A,  CUlmtru 
created  a  revolution  in  the  laws  P — Yes.  SeDt."2i"i8Sl 

2418.  Do  I  understand  you  to  say  that  in  respect  to  the  future  government  of     ^*      ' 
these  people,  there  is  not  much  prospect  of  governing  them  well  unless  they  are  brought 

under  the  influence  of  some  very  able  men  r — ^Yes ;  I  should  like  to  add  to  what  es- 
caped me  this  morning.  There  is  nothing  more  acceptable  to  the  Eafir  than  the  chief 
and  his  court ;  the  poorest  Kafir  can  bring  before  his  chief  even  such  a  trifling  matter 
as  the  theft  of  eggs,  and  that  is  almost  a  proverb  amongst  them.  That  is  why  I  see  a 
difficulty  in  legislating.  They  have  their  grievances,  and  they  could  always  have  them 
considered  at  the  chief's  kraal.  I  should  like  to  see,  in  preference  to  tne  system  of 
trial  by  jury,  some  subordinate  courts  in  connection  with  the  English  courts,  where  the 
smallest  oases  could  be  brought  before  them,  and  I  would  have  the  judgments  of  these 
minor  native  courts  reviewed  by  the  magistrate  of  the  district. 

2419.  From  your  observations,  have  you  found  the  successful  and  popular  chiefs  to 
"be  accessible  and  patient  in  hearing  cases  ? — ^Always  accessible  and  very  patient.  I  have 
seen  Kreli  sitting  two  or  three  days  listening  to  the  cose  of  a  poor  Fmgo,  and  listening 
as  patiently  as  if  it  were  a  case  on  which  depended  the  welfare  of  the  whole  tribe. 

2420.  Do  you  consider  these  two  qualities  of  accessibility  and  patience  are  neces- 
aary  to  all  ofBcers  called  upon  to  hold  positions  over  the  natives  P — Yes,  as  well  as  the 
quality  of  justice.* 

2421.  Must  I  infer  from  what  you  said  that  in  dealing  with  the  Tran^eian  terri- 
tory, special  legislation  is  necessary,  and  that  it  would  not  be  safe  to  force  our  laws  on 
that  dependency  en  bloc  ? — Yes,  that  is  my  opinion. 

2422.  Mr.  RollaruL']  Does  the  chief  delegate  power  to  the  men  you  alluded  to  as 
•*  sheriffs  officers  ?" — He  does  not  delegate  power  exactly,  but  these  men  are  called 
imisila^  and  they  are  always  taken  fi-om  a  nimaber  of  young  men  who  "  busa,"  or  serve 
for  cattle,  and  the  chief  selects  these  as  messengers  to  carry  out  his  orders ;  but  they  do 
not  use  violence,  and  when  they  go  to  carry  out  their  orders  they  only  carry  an 
"  lunnqayi,"  or  staff. 

2423.  Is  there  no  other  punishment  but  by  fine  ? — None,  so  far  as  I  know. 

2424.  No  beating  ? — No  ;  nothing  but  confiscation  of  property,  or  jnaking  an 
offender  pay  a  fine. 

2425.  Are  there  executioners  P — Not  known  as  such  among  the  tribe,  but  in  a  case 
of  capital  punishment  certain  stout-hearted  men  are  usually  appointed  to  carry  out  the 
sentcoioey  qxlA.  it  is  done  at  night.  He  is  stabbed  with  assegais,  perhaps  being  waylaid 
in  his  hut;  but  these  thiuM  are  done  very  secretly,  and  it  is  impossible  now  to  get  correct 
information  upon  this  pomt. 

2426.  Have  you  ever  known  of  a  man  being  killed  for  theft  P — Never ;  imless 
stabbed  at  night  in  the  act  of  stealing;  from  a  kraal. 

2427.  Do  you  think  it  possible  for  a  native  jury  to  give  a  fair  verdict  P — If  they 
*were  allawed  to.  cross-examine  I  do  not  think  they  would  be  more  liable  to  blunder  than 
many  English  jurymen. 

2428^  Do  you  not  think  that  it  would  be  better  if  they  assisted  only  in  the  cross- 
•  ezAm]nation,'and  had  nothing  to  do  with  the  giving  of  the  verdict  ? — I  don't  think  you 
could  have  more  acute  prosecutors  than  Kafirs. 

•2429.  Is  it  not  usual  in  a  Qaika  court  for  the  chief  to  ask  the  opinion  of  his  coim- 
'  oillors,  and  sometimes  to  delegate  one  of  them  to  give  a  verdict  after  the  evidence  has 
been  heard  P — ^Yes,  very  often ;  and  it  is  usual[;to  put  the  question  "  What  do  you  say  ?'' 
Kafir  cases  are  not  settled  summarily,  they  go  into  all  the  evidence  relevant  or  irre- 
levant. 

2430.  If  the  beer  gatherings  referred  to  to-day  were  suppressed,  don^t  you  think 
there  would  be  a  void  left  P — ^If  we  wish  for  prosperity  and  peace  among  the  people,  we 
fitust  devise  some  measures  for  the  suppression  of  these  drinking  gathermgs. 

2431.  Don't  you  think  that  these  beer-drinking  meetings  can  be  regulated  by  the 
attendance  of  the  police  to  prevent  disorder  P — ^I  would  try,  in  the  flrat  instance,  to 
make  the  headman  responsible  for  the  peace  of  his  location,  and  if  that  failed,  try  some 
other  method.  These  beer-drinking  parties,  as  far  as  I  have  seen  them,  are  sources  of 
great  evil.    I  have  known  men  who  had  two  bags  of  mealies  use  them  all  at  one  beer- 

-  making,  in  order  that  they  might  have  a  lar^e  party  and  invite  the  chief,  for  it  is  an 
r  bonoor  to  feast  a  diief .     Such  a  man  would  have  no  seed  left'  for  sowing,  and  in  addi- 
tion he  would  perhaps  kill  several  goats  for  the  guests.     This  encourages  thieving  and 
vagrancy,  and  imlesswe  devise  some  measure  for  the  suppression  of  the  evil  crimes  will 
indreose. 

2432.  Suppose  you  maJke  the  people  obtain  the  permission  of  the  magistrate  before 
they  could  meet? — ^I  should  not  like  to  be  the  magistrate  who  would  have  to  attend  to 
all  the  applications. 
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Ror.  /.  A,  Chtdniert  2433.  Have  you  known  any  instance  where  a  chief  has  repealed  old  laws  and  sub- 

"77~tooi       stituted  others  for  them  P — ^No ;  but  I  have  known  of  a  chief  saying  that  such  and  such 

^'     '  a  law  was  no  longer  to  be  enforced,  and  he  would  not  do  that  as  an  arbitrary  act.     The 

people,  in  acting  upon  it,  would  say  the  chief  says  so  and  so. 

2434.  You  are  aware  that  circupicision  has  been  abolished  in  some  of  the  tribes, 
among  the  Pondos,  for  instance,  by  the  arbitrary  act  of  the  chief  ? — I  was  not  aware 
that  it  had  been  completely  abolished.  I  thought  it  was  only  a  temporary  meosure  for 
political  purposes. 

2435.  i)on't  you  think  the  witch  doctors  were  the  cause  of  the  cattle-killing  ? — ^I 
think  they  were  only  the  tools  of  the  chiefs  and  councillors.  It  would  never  have  done 
to  have  said  that  the  chiefs  were  the  prime  movers.  But  there  was  great  tact  in 
making  it  a  religious  observance,  emanating,  as  it  is  said,  from  their  priests. 

2436.  Do  you  think  the  people  would  not  have  obeyed  the  order  unless  the  chiefs 
had  used  witchcraft  as  an  instrument  ? — I  think  so.  Before  the  war  of  1877  the  **  salt 
water  cure  "  came  down  from  Zulidand,  and  it  was  evident  it  was  a  plot  of  the  chiefs 
to  achieve  their  object  under  the  name  of  the  priests. 

2437.  Sir  J.  D,  Bany,!  You  say  that  if  a  law  is  altered  the  natives  like  to  be 
thoroughly  informed  about  itP — Yes. 

2438.  And  if  they  know  the  law  they  will  obey  it  P — Yes,  if  they  thoroughly 
understand  it,  and  can  see  the  reasons  for  its  promulgation. 

2439.  Don't  you  think  one  of  the  great  evils  has  been  that  when  we  have  changed 
a  law  we  have  not  explained  the  change  ? — Yes,  decidedly. 

2440.  Don't  you  think  it  would  be  good  if  magistrates  new  to  the  work  oonld  get 
their  information  at  once  by  means  of  a  code  P — I  would  have  a  native  civil  servioe 
department.  There  are,  among  the  magistrates,  men  who  are  the  very  best  for  iiieir 
position  to  be  foimd  in  the  colony,  but  there  are  also  magistrates  who  are  men  who, 
having  failed  in  other  departments  in  life,  have  been  pitch-forked  into  the  position  of 
magistrates,  where  they  not  only  do  an  injury  to  themselves  but  to  other  mwistrates 
who  are  exercising  a  wise  and  just  control.  If  a  code  of  laws  were  compiled  I  believe 
it  would  be  a  good  thing  for  the  magistrates.  I  have  often  heard  the  Kafirs  say,  "  If 
you  go  across  to  that  magistrate  he  will  hear  your  case  and  adjudicate  upon  it,  but  if 
you  go  to  this  magistrate  you  need  not  have  gone  at  all,  for  he  is  hasty,  or  he  cannot 
grasp  it."    A  code  would  certainly  be  corrective  for  a  certain  class  of  magistrates. 

2441.  In  making  a  criminal  code,  would  there  not  be  some  offences  which  ought 
to  be  crimes,  but  which  are  not  so  considered  by  native  laws  P — I  don't  remember  any 
at  present,  imless  perjury  may  be  one. 

2442.  Are  civil  cases  dealt  with  by  the  same  parties  as  consider  the  criminal 
cases  P — ^A  great  many  cases  among  the  Kafirs  are  settled  by  the ''  amapakati,"  or  ooun- 
ciUors.  Civil  cases  are  decided  by  the  old  councillors,  without  reference  to  the  chiefa, 
and  by  the  petty  chie& ;  but  there  is  the  right  of  appeal  in  all  cases  to  the  paramount 
chief. 

'2443.  Are  there  any  special  laws  dealing  with  contract  among  the  Kafirs  which 
are  unknown  to  our  ideas  P — I  don't  remember. 

2444.  Their  law  with  regard  to  the  tenure  of  land  is  different  to  ours  P — ^Yee. 

2445.  Therefore,  in  forming  a  civil  code,  that  question  would  have  to  be  dealt  with 
specially  P — ^Yes. 

2446.  Do  the  wnsila  or  officers  carry  out  the  judgments  in  civil  cases  P — Yes,  the 
same  as  in  criminal.  A  man  is  perhaps  ordered  to  pay  so  many  head  of  cattle,  and  the 
sheriff's  officers  are  sent  to  enforce  the  sentence. 

2447.  Is  there  no  native  law  dealing  with  insolvency  P — ^Not  that  I  am  aware  of. 

2448.  Suppose  an  offender  is  a  minor,  or  cannot  pay,  what  then  P — ^His  friendB 

2449.  Suppose  a  man  repeated  his  offences  again  and  again,  but  had  no  property 
to  pay  the  fines,  would  his  friends  still  have  to  pay  for  him  P — ^If  he  really  has  nothing 
ana  is  constantly  getting  into  trouble,  his  friends  are  not  responsible ;  but  the  ties  of 
friendship  among  the  natives  are  very  strong,  and  a  poor  man  is  generally  assisted. 

2450.  Suppose  a  man  becomes  a  notorious  criminal,  have  his  friends  no  redress  P — 
Not  that  I  am  awdre  of.  There  are  among  the  natives  several  notorious  horse  thieveey 
and  they  always  manage  to  live. 

2451.  Are  not  these  thieves  treated  as  pariahs  P — If  a  man  becomes  impovefiiahed, 
or  if  he  is  a  detected  thief,  all  that  he  has  to  do  is  to  go  to  the  great  place  and  say  that 
he  wants  to  serve,  when  he  is  taken  on  and  becomes  a  court  messenger,  gettuig  small 
sentences  in  the  first  instance  to  execute,  for  which  he  is  paid,  and  thus  he  couects  a 
little  property. 

2462.  Have  they  any  law  of  masters  and  servants  P — None  that  I  know  of. 
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2453.  Do  jbu  think  that  sometlung  similar  to  our  law  of  masters  and  servants  Ber.  /.  A.  Chmim^n. 
could  be  brought  into  operation  among  me  natives,  where  the  power  of  the  chief  has     g^^^  2r"i88i 
been  removed  P— I  cannot  s^.  ' 

2454.  Mr.  Stanford.']  Was  there  much  superstition  among  the  Gtdkas  at  the  time 
they  were  in  possession  of  their  country  ? — Yes,  there  was  a  veir  great  deal,  especially 
in  reference  to  cattle  sickness,  and  **  smelling  out "  was  frequently  practised  by  doctors 
from  Gcalekaland  and  Fingoland. 

2455.  What  is  a  doctor  P — There  are  several  kinds  of  doctors;  there  is  the  doctor  who 
attends  cases  of  illness,  the  '^awolu^xa'"  or  herbalist;  there  is  the  "awokupata,"  or  doctor 
who  manipidates  the  body ;  there  is  the  ^^  awokuvumisa,"  or  doctor  wno  dreams  and 
sees  visions ;  there  is  the  ^^  izanuse,"  or  doctor  who  smells  out ;  the  '*  amatola,"  who 
r^^ates  the  conduct  of  war ;  and  the  '^  awemvala,"  or  rain  doctor. 

2456.  Will  you  rive  us  your  impressions  on  this  superstition  P — ^I  think  it  is  more 
than  a  superstition.  I  believe  it  is  their  religion.  Their  doctors  are  consulted  on  every 
oocadon,  and  there  are  chiefs  who  never  go  anywhere  unless  accompanied  by  a  doctor. 

2457.  The  people  believe,  do  they  not,  that  the  doctors  have  some  connection  with 
spiritual  thin^  P — There  are  what  are  called  ^'  ukutwasa,"  or  moon  changes ;  the  doctors 
speak  of  passmg  from  one  state  into  another,  and  they  allow  their  hair  to  grow  very 
long  while  in  tnat  state ;  they  don't  pcdnt,  and  they  are  ill  for  a  long  time.  Whether 
tliiB  illness  is  feigned  or  not  I  have  never  been  able  to  discover,  but  thev  do  become 
emadated.  They  pass  through  some  kind  of  probation  and  ultimately  become  full- 
blown doctors.  During  this  period  of  probation  the  doctor  is  said  to  be  ^^  twasa,''  or 
cihangjng,  but  when  he  has  passed  through  it  he  can  practise. 

2458.  Do  vou  know  what  is  done  at  the  "  ukuvimiisa,"  or  consultation  with  the 
doctor  P — ^Frobaoly  three  or  four  men  will  go  from  a  village  to  seek  a  doctor  and  they 
wiU  tell  no  one  where  they  are  bound  for,  and  when  they  arrive  at  the  doctor's  place 
they  win  not  tell  who  they  are  nor  where  they  came  from.  XJltimatelyit  will  be  dis- 
covered that  they  are  persons  who  have  come  in  search  of  the  doctor.  They  then  have 
a  hut  pointed  out  for  them ;  the  doctor  takes  his  place  and  begins  by  uttering  a  series 
of  asserticms ;  he  says,  *'  You  have  come  from  so  and  so."  The  visitors  dap  their  hands 
and  carry  on  a  sort  of  low  song,  and  reply  if  he  has  guessed  aright,  ^*  We  consent ;"  he 
says,  "  You  come  from  such  a  ^rson,"  they  reply  "  We  consent."  The  doctor  continues 
"  He  is  a  sick  person,"  to  which  they  consent ;  then  the  doctor,  "  The  person  from 
whom  you  come  is  an  old  man,  or  a  yoxmg  man,"  as  the  case  mav  be.  He  has  had  his 
friends  busy  getting  information  secretly  from  these  people,  at  least  that  is  the  only 
way  we  can  account  for  his  knowledge.  He  then  goes  through  all  the  courses  of  illness, 
and  if 9  perhaps,  he  is  a  doctor  who  does  not  practise  medicine,  and  it  is  not  a  case  for 
witchcraft^  he  refuses  to  deal  with  the  matter,  and  the  men  go  for  another  doctor.  This 
doctor  visits  the  sick  man,  and  if  he  effect  a  cure  he  gets  his  pay. 

2459.  Are  there  many  women  and  men  among  the  doctors  who,  without  practising 
witdicraft,  have  a  knowledge  of  herbs  P — ^Very  many.  I  have  kown  a  great  many  men 
who  are  clever  at  curing  snake  bites,  and  they  made  a  good  deal  of  property  by  their 
skill. 

2460.  How  are  they  paid  P — In  cattle. 

2461.  Are  their  fees  recoverable  by  an  action  at  law  P — Yes,  if  they  have  effected 
a  core. 

2462.  Does  not  payment  depend  upon  the  cure? — Yes.  If  you  call  in  the 
"  awokuvumisa  "  you  pay  for  his  services  so  far,  and  I  think  this  is  done  in  money,  and 
if  he  has  correctly  stated  the  case  to  the  satisf  ation  of  the  inquirers  ;  but  if  he  is  a  her- 
balist he  is  paid  if  he  effects  a  cure. 

2463.  Are  you  aquainted  with  the  superstition  of  the  "icantiP" — Yes,  I  have 
been  sent  for  to  cure  a  boy  and  ffirl  who  had  seen  the  '*  icanti."  I  saw  the  young  man, 
and  he  professed  to  be  speechless ;  nothing  I  could  say  or  do  would  induce  him  to 
speak,  and  he  never  gave  the  slightest  intimation  that  he  was  at  all  conscious  of  what 
1  said.  He  was  afterwards  cured  by  a  native  doctor  in  rather  a  barbarous  manner,  for 
he  sprinkled  him  with  scalding  hot  water. 

2464.  What  account  of  the  matter  did  the  young  man  afterwards  give  P — He  said 
he  was  herding  cattle  on  the  brink  of  the  Thomas  lliver,  when  suddenly  he  saw  the 
"  icanti "  come  out  of  a  pool  of  water,  and  he  was  mesmerised  by  it  and  became  speech- 
less.    This  boy  ultimately  became  a  doctor. 

2465.  How  is  it  that  these  doctors  manage  to  get  the  people  to  believe  that  they 
have  animals  working  with  them,  such  as  baboons  or  tigers  P — I  cannot  say ;  it 
is  a  part  of  the  deception  they  practise.  It  is  supposed  they  dream  of  an  animal 
while  passing  through  the  process  of  changing.  It  is  not  considered  good  to  be  in 
league  with  a  baboon  or  elephant,  as  then  a  man  is  thought  to  be  a  witch.  Those  who 
are  in  league  with  them  are  supposed  to  ride  these  baboons  about  at  night. 
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Rer.  /.  4.  CAsimtn.         2466.  Sir  J.  D.  Barry.']  Would  they  then  be  charged  with  witchcraft  P — ^If  a  man 

18  in  league  with  a  baboon  and  is  said  to  go  about  with  it,  he  is  oonadered  to  be  up  to 

Sept.  21,  IS8I.     niigchief,  and  he  would  bo  smelt  out  by  a  witch  doctor. 

2467.  Mr.  W,  E.  Stanford.']  Have  you  known  of  an  instance  of  a  man  being 
caught  with  a  baboon  ? — I  have  heard  of  cases  where  men  have  been  caught  in  bu<£ 
company,  according  to  native  accounts.  I  have  Inown  men  to  be  pointed  out  to  me  as 
being  in  league  with  baboons  and  elephants. 

2468.  Would  you  be  in  favour  of  law  agents  practising  in  the  native  oonzts  bOTond 
'  the  border  P — ^No,  I  would  not.    You  are  not  likety  to  get  any  reliable  men,  and  i*  ypw 

Set  men  determined  only  to  serve  their  own  purposes,  there  is  no  saying  wbat  misonief 
ley  might  do.  I  would  not  allow  an  agent  m  a  native  court  unless  he  is  a  thoron^y 
qualified  practitioner,  and  had  passed  an  examination  to  prove  that  he  was  a  oompeteDt 
man  and  not  a  mere  adventurer.  I  would  not  allow  an  agent  otherwise  to  practise  in 
a  ma^strate's  court  beyond  the  border. 

2469.  In  the  Colony  all  that  is  required  of  an  agent  to  allow  him  to  proctue  is  a 
fee  of  ten  pounds,  and  it  is  not  likely  iliey  would  find  their  way  into  the  detpendenoiei 
for  some  time,  but  if  they  did  you  would  not  allow  them  to  practise  P — ^I  wotud  not. 

2470.  Mr.  J,  Ayliff,]  Do  you  not  think  it  important  that  all  magistrates  shonld 
speak  the  native  language  P — ^Yes,  and  where  the  magistrates  are  not  familiar  with 
Kafir  there  shonld  be  a  thoroughly  competent  interpreter. 

2471.  Mr.  RoHand.]  Is  the  principle  of  pledgiug  kno'wn  among  the  Oaik^P — Jfot 
'  that  I  know  of,  but  there  is  a  custom  among  the  Kafirs  of  lendmg  a  milch  cow,  '^  ukim- 

goma."  It  is  a  common  thing  for  a  Kafir,  whose  cows  have  not  calved,  to*ffotoa 
neighbour  and  ask  for  the  loan  of  a  milch  cow,  and  he  pays  nothing  for  it.  Even  if 
the*  cow  dies  the  borrower  is  not  responsible  to  the  owner.  Again,  there  is  no  sndi 
thing  known  as  a  chief  having  all  his  cattle  with  him;  all  his  six)ck  are  distributed 
among  the  people,  with  the  exception  of  a  few  milch  cows  and  his  race  oxexL    'IhAve 

'  had  a  horse  brought  to  me  by  a  chief  to  keep  for  him,  just  in  the  same  wAy'aa  he  wodd 

'  distribute  his  cattle  among  the  people. 

2472.  I  suraose  the  increase  oy  breeding  would  belong  to  the  chief  f — ^Teft.    A 
^  man  who  has  confidence  in  the  chief,  and  whom  the  chief  trusts,  may  sometimes  apgro- 

priate  some  of  the  increase  to  his  own  uses,  and  report  the  same.  He  would  say^  1  ttm 
taken  such  and  such  a  head  of  cattle  for  such  a  purpose,  and  the  chief  would  most  hkely 
say  nothing  about  it. 

2473.  Among  the  Basutos,  if  a  man  commits  a  crime  and  escapes,  the  prefleeutum 
will  be  taken  up  even  after  thirty  or  fifty  years  had  elapsed  P— There  is  nothmg  of  that 
sort  among  the  Oaikas. 

2474.  How  do  they  recover  their  debts  if  the  debtor  refuses  to  pay? — By  appealing 
to  the  chief. 

2475.  But  suppose  a  mtm  cannot  pay  his  fine  P — If  he  has  rich  relativeB  he  irill 
beg  of  them  for  cattle,  but  as  a  rule,  if  he  is  poor,  they  take  that  into  cousideraiioo; 
their  laws  are  not  so  stem  and  severe  as  ours  are. 

2476.  Are  they  in  the  habit  of  granting  powers  of  attorney  P-^Only  in  the  cto 
where  one  man  sends  another  to  recover  some  of  his  cattle,  as  for  as  I  know. 

2477.  Could  not  one  man  go  and  plead  for  another  who  has  a  cha^rge  agfdnst  himF 
The  man  must  go  in  person,  but  most  likely  three  or  four  of  his  friends  "would  go  wift 
him. 

2478.  Suppose  a  man  were  too  old  to  go  P — His  sons  would  appear  for  hiiti,  and  it 
is  a  common  thmg  for  an  old  man's  sons  to  appear  on  their  father's  behalf. 


Oraham^e  Totn?,  Thursday,  22nd  September. 

PRESENT  : 

Sir  J.  D.  Barky. 
J.  Atliff,  Esq.,  M.L.A.,  |  E.  S.  Holland,  Esq. 

W.  E.  Stanford,  Esq. 

Examination  of  the  Rev.  J,  A.    Chahnvvf^  continued. 

2479.  Sir  J.  D.  Barry.]  You  gave  evidence  in  the  Eastern  Districts  Court  ca  the 
9th  December  last  year,  in  the  case  oi  Sengane  vs.  OomMe  f — ^Yes, 


ihirtrnw  OF  bviAkn'c*."  1^ 

2480/  Aooordittgto  the  report  of  the  trial,  you  made  the  following  statement : —     Her.  /.  A,  Chahm^.' 

"  I  know  the  Kafir  custom  as  to  '*  ukiilobola  "  or  dowry.     Of  course  it  is  a  very  wide      ggpt.  22,  1881. 
ject.    In  every  case  it  is  the  custom  to  give  cattle  for  wives.     In  no  case  have  I  heard 
my  man  taking  to  himself  a  wife  by  Kafir  custom  luiless  he  gave  cattle  for  her.     That 
ing  is  called  *^  ikaid."     Europeans  speak  of  it  as  a  sole,  but  the  Kafirs  do  not  recognise 
s  such,  and  it  is  only  recently  that  the  word  ''  sale  "  has  been  applied  to  it.    Kafirs  even. 
T  use  the  word  '*  ikazi/'  which  means  that  which  has  been  given  for  a  wife,   which  until. 
antly  always  consisted  of  catt  e ;  now  money  is  sometimes  given  instead,  because  cattle 
not  so  plentiful  as  in  former  times.     It  is  ^ven  to  the  natural  guardian  of  the  woman, — 
other  he  be  father,  uncle,  or  brother — by  the  bridegroom.    In  many  cases,  however,  the 
legioom^s  friends  subscribe  the  *^  ikazi,"  sometimes  a  father  gives  the  whole  for  his  son. 
ring  the  existence  of  the  marriage,  this  dowry  is  in  the  possession  of  the  natural  guar- 
n.     The  custom  is  this :  Supx>osinff  a  yoimg  girl  is  marriageable,  and  the  father  wants 
tors  for  her,  he  makes  known  his  wishes  to  his  immediate  relatives  and  friends.     If  a 
table  person  is  foimd  as  a  husband,  these  friends  of  the  girl  contribute  to  the  outfit,  which 
isists  of  beads,  blankets,  girdles,  and  household  utensils,  and  in  council  these  friends  in . 
junction  with  the  parent  fix  the  dowry  they  require  for  the  girl  (1).     If  the  dowry  is 
ided  over  by  a  husoand  the  friends  meet,  and  then  and  there  t^  dowry  is  divided  among 
86  who  contributed  to  the  outfit,  the  parent,  however,  very  often  keeping  the  lion's  share ' 
himse^.     What  the  friends,  get  is  their  prox>Grty,  and  what  the  father  keeps  becomes  his 
oliiiel^,-  so  that  he  can  sell  or  consume  the  property  without  consulting  any  one.     The 
■ent  is  not  responsible  during  the  lifetime  of  the  bride  and  bridegroom  for  the  mainte- 
loe  of  any  of  the  children  of  the  marriage  (2).     During  Hintza's  time,  the  law  was,  that . 
the    wife  died  first  at  her  husband's  village,   without  issue,  or  having  only  one  or  two . 
Idrei^,  the  cattle  were  given  back  to  the  bridegi'oom  by  the  father.     Kreli  repealed  th^ .. 
law,  and  allowed  the  natural  guardian  to  keep  the  dowry  he  had  received  absolutely,,. 
n  when  there  were  no  children.     If  there  were  children  (3)*   provision  would  be  made 
the  children  out  of  the  dowry  by  the  natural  guardian,  although  their  owa  father  was 
L  living.    When  these  children  came  of  age,  the  natural  guardian  was  bound  by  law  to 
e  them  a  part  of  the  property,  but  not  all.     There  is  no  fixed  rule.     They  are  naturally  a 
sping  people,  and  would  not  give  ux>  more  than  they  could  help.      I  should  say  in  a  case 
are  i£e  dowry  consisted  of  twenty  head  of  cattle,  and  there  were  five  eluldren,  he  might . 
e  eaek  child  a  eow  on  coming  of  age.     The  remainder  of  the  dowry  would  belong  to  him 
lolutely.*   , If  the  husband  died  first,  with  or  without  issue,  the  conduct  of  the  widow. 
uld  decide  what  would  be  done  with  the  dowry.     If  she  chooses  to  remain  at  the  village  . 
her  late  husband,  the  dowry  would  remain  with  the  natural  guardian,   nothings  woidd  oe 
d  about  it.     It  woidd  remain  the  propei*ty  of  the  guardian  absolutely.     But  if  the  widow 
ves  and  return  to  her  father's  village,  if  she  has  no  issue,  the  late  husband's  heirs  demand 
»  dowry  in  case  they  fail  to  get  her  back.     If  she  has  issue,  provision  is  made  out  of  the 
irry  for  the  children  if  she  refuses  to  return  to  her  late  husband's  village.      In  some  cases 
)  husband's  friends  will  in  such  a  case  make  some  slight  provision  for  her  out  of  the  dowry, 
f  a  cow,  whilst  she  is  with  her  father.     The  dowry  itself  is  supposed  to  return  to  the  heirs 
her  late  husband,  and  these  make  provision  for  the  children.     If  a  man  dies  without  issue 
\  father  would  be  heir,  or  in  default  of  the  father,  the  eldest  brother  by  the  great  wife, 
lever  heard  of  a  case  in  which  the  wife  would  be  heir.     I  do  not  think  there  is  such  a . 
Ing  as  a  wife  being  heir  to  any  husband.    If  a  widow  goes  back  to  her  father  or  friends 
thout  ill-treatment,  in  all  likelihood  these  friends  wish  to  marry  her  ofE  again  (4).     By, 
ifir  custom  a  declaration  by  a  Kafir 'On  his  death-bed  as  to  his    property    is    always    con- 


(1]  [The  Bev.  Mr.  Chalmers  has  since  the  trial,  on  purusing  the  evidence  given  by  him,  sup- 
ed  me  following  notes : — 

Tlie.inarTiaffe  is  fixed,  a  dance  takes  place,  and  the  bridal  party  do  not  leave  the  bridegroom's 
Laee  until  su<m  time  as  they  have  got  at  least  a  portion,  if  not  all,  the  **  ikazi." 

(2)  Should  it  so  happen  that  any  of  the  children  are  brought  up  by  him,  he  is  sure  to  be  paid 
lus  HBiTioes. 

(3)  This  is  not  Correct,  I  have  misunderstood  the  questions  put.     Provision  is  niade  for  the '' 
ld]«n  by  their  natural  guardian,  thai  is,  their  lawful  father.    No  father  will  ever  surrendeif  his 
hi  to  his  own  children.     iJf  his  wife  has  died  whilst  they  were  still  infants,  in  all  likelihood  tiieir ' 
ktemal  grandiuother  will  go  for  them  and  bring  them  ttp,  but  she  has  no  claim  upon  them,  - 
ither  bos  her  husband.    Whenever  they  become  usend  as  herds,  &g.,  the  father  is  sure  to  go  for 
em  and  they  must  be  deUvered  up,  and  the  father  is  c^uite  ready  and  willing  to  pay  any  reaseri-  - 
le  dsim  that  is  made  upon  him. '  Ko  son  will  leave  his  father  and  set  up  for  himself  &t  his  mater- 
1  graadparants.;  sooner  or  later  he  returns  to  his  fathes's  house.    Bvery  daughter,  also,  whenevir ' 
6  becomes  marriageable,  will  be  married  off  by  her  own  father,  or  if  he  be  d^id  by  his  heirs,  wfao- 
"or  Hakj  may  be.    If  the  father  were  to  be  so  unnatural  as  to  surrender  hfe  claim  over  his  i^iildran 
«ii  saGhan  extraordinary  case  as  that  smtposed  in  the  paragraphs  between  *  *  would  occur ;  but  I 
nuider  thai  it  would  be  one  which  would  very  rarely  happen.   -I  have 'known  of  illegitimate 
Mten,  fbreacample,  who  were  brought  up  by  their  mother's  relatives,  and  who  had  never  heeai 
'tiie^  lather*^  viUage,  immediately  odl  coming  Of  age  asserting  their  bwn  authority  %uid  goinff  to 
iflir  lather,  thus  removing  the  stigma  of  illegitimacy,  and  the  father  was  only  too  glad  to  <uaim 
bat  he  ooniidered  his  own.    So  imivoreal  is  this  'practice  that  it  has  almost  passed  into  a  proverb, 
at  the  child  of  a  Sjifir  will  never  "  throwaway,"  or  refuse  to  acknowledge,  his  lawful  father. 

(4)  If  she  Mkis  away  any  childrsit  by  her^ftrst  marriage,  her  late  husband's  relatives  are  sure 
filnKihflin,«ndt9ifi|er4ftanforfeHth€sechfldr0nth^  lawful  claim  that  is  made 

ihmr  nurtore. 
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Sev.  /.  A.  Chmimera,  sidered    a    sacred   thing.     The  heir  is  bound  to  carry-  out  the  dying  wishes,  and  it  is  not  a 

mere  matter  of  feeling.     I  know  when  Namba,  Macomo's  son,  was  dying,   he  expressed  his 

•.^t.  22,  1881.      ^g^  wishes  to  Mr.  Charles  Brownlee,  then  the  Quika  Commissioner,  and  he,  knowing  the 

sacredness  of  these  wishes,  carried  them  out  to  the  very  letter,  not  only  because  it  was  a 
Kafir  custom,  but  a' so  because  he  respected  the  sacredness  of  the  act.     This  custom,  by 
which  the  widow  is  to  remain  with  her  late  husband's  friends,  and  failing  this,  the  dowry 
must  be  returned  to  the  husband's  heirs,  arises  from  the  fact  that  the  wife  is  supposed  to  be 
the  property  of  the  husband's  village ;   and  that  the  parent  cannot  keep  bom  dowry  and 
daughter.     If  she  has  offspring  she  is  proud  of  the  position,  although  the  dowry  remains  the 
property  of  her  father,  as  she  is  the  guardian  of  her  children's  property  (5).     K  she  has  no 
offspring,  she  is  kept  as  a  servant  (6).     She  cannot  re-many  as  long  as  she  renuuns  at  the 
village  of  her  late  husband,  as  she  is  considered  as  a  wife.     The  question  of  Te<-maTiiage 
always  arises  at  the  suggestion  of  her  own  people,  not  of  the  relatives  of  her  late  husband. 
As  soon  as  she  returns  to  her  father's  house,  her  late  husband's  friends  send  after  her,  and 
if  she  does  not  return,  they  then  demand  the  dowry  (7).     As  a  matter  of  fact,  she  has  no 
interest  in  the  dowry  at  all.     The  heirs  of  the  deceased  husband  have  no  interest  in  the 
dowT}'  at  the  instant  of  the  death  of  the  husband,  if  the  wife  be  still  at  the  village,  but  that 
interest  arises  the  moment  the  widow  returns  to  her  father's  kraal.     This  interest  arises  from 
the  fact  that  the  supposed  value  is  returned.     In  fact,  the  woman  is  treated  as  a  chattel 
The  dowry  is  demanded  by  the  heirs  as  compensation  for  the  loss  of  the  widow's  sernoes. 
There  is  no  re-marriage  likely,  or    even  possible,  until  the  question  of  the  first  dowry  ii 
settled.     A  woman  will  never  contract  of  ner  own  accord.     She  has  no  voice  in  the  matter 
of  re-marriage.     The  wife  is  always  supposed  to  belong  to  her  father  even  during  mairiage, 
and  she  can  always  run  to  her  father'^  house  for  protection.     She  can  return  to  her  father 
when  ill-treated,  and  then  more  dowry  is  often  claimed.     The  father  would  be  bound  to  give 
up  his  daughter  on  payment  of  this  additional  dowry,  whether  the  woman  consented  or  not, 
— ^she  would  not  be  consulted.     I  have  known  of  cases  of  creat  hardship,  in  forcing  giib 
into  marria^  against  their  will  (8).     I  do  not  think  the  husband's  friends  would  ever  foice 
a  widow  to  leave.     I  do  not  think  in  case  they  drove  away  the  widow  that  they  would  be 
entitled  to  recover  the  dowry.     By  Kafir  law  the  husband^ s  friends  are  bound  to  support  the 
widow.     She  has  a  provision  made  for  her  by  them,  and  a  position  which  she  would  not  haye 
at  her  father's  village.     A  woman  who  has  a  father  living  cannot  acquire  property  for  her- 
self ;  whatever  she  may  earn  becomes  the  property  of  her  husband,  or  of  her  mther,  or  other 
guardian.     She  is  always  supx)osed  to  be  under  guardianship.     A  donation  to   a  woman 
would  vest  in  hor  relatives.     If  a  woman  left  her  husband  during  his  life-time,  and  returned 
to  her  relatives,  they  would  have  to  give  hor  up,  or  give  up  the  dowry  or  its  equivalent  (9). 

2481.  Do  you  still  adhere  to  those  statements? — Yes,  with  this  exception  that  I 
would  qualify  the  expression  "  she  is  treated  as  a  chattel."  When  the  question  was  put  to 
me  in  Court  I  had  to  rive  a  categorical  answer  and  I  answered  it ;  therefore  did  not 
add  my  explanation  of  the  term  used.  If  it  means  that  a  woman  is  treated  as  a  dumb 
animal,  it  is  not  correct. 

2482.  In  what  sense  would  it  be  correct  P — It  is  correct  in  the  sense  that  when 
marriageable  she  must  submit  to  the  wishes  of  her  friends  and  relatires,  and  if  thej 
are  penectly  satisfied  with  the  alliance  they  would  compel  her  to  go  to  the  husbaad  of 
their  choice. 

2483.  Then  she  is  a  chattel  because  she  can  be  forced  into  marriage  against  her 
will  P — Yes,  in  that  sense. 

2484.  But  she  has  rights  after  she  is  married  P-  Yes,  and  those  I  have  already  stated. 

2485.  Do  you  consider  it  is  proper  for  the  law  in  any  way  to  connive  at  this  farcing 
a  girl  to  marry  P — We  must  take  into  consideration  the  fact  that  the  mother  of  the 
girl  would  seldom  give  her  consent  to  her  daughter's  marriage,  unless  she  believed  the 
girl  would  be  well  taken  care  of. ■      

(5)  A  widow  who  has  issue  and  who  has  any  self-respect,  will  remain  at  her  late  husband's 
village,  look  after  her  children,  and  endeavour  to  secure  for  them  a  position  as  the  "sons  of  so  and  so.** 

(6)  It  is  here  that  immoral  practices  shew  themselves.  A  woman  who  does  not  bear  diOdieii 
will  possibly  be  made  a  trap  to  get  cattle  from  those  who  are  caught  cohabiting  with  her,  for  ilie 
is  not  likely  to  be  married  again,  or  cattle  sot  for  her,  if  she  does  not  bear  children. 

(7)  The  "  ikazi  "  is  never  immediate  demandied.  The  late  husband's  friends  always  act 
cautiously. 

(8)  It  is  well  to  state,  however,  that  some  girls  will  resort  to  an  indesoribably  abaminabla  oos- 
torn,  rather  than  be  compelled  to  cohabit  with  a  man  they  hate ;  and  whenever  they  resort  to  this 
the  mazTiage  is  broken,  and  the  cattle  returned. 

(9)  If  a  man  does  not  give  at  marriage  the  full  **  ikazi  **  which  was  demanded  of  l»wp^  Us 
wife's  friends  are  sure  to  get  her  back  some  time  or  other,  and  they  will  not  give  her  vp  mitil  tlieir 
demands  are  satisfied.  And  not  only  so,  but  if  the  woman  bears  children,  as  long  as  slie  does  so 
her  husband  is  liable  to  have  his  wife  sent  for  stealthily  by  her  blood-relatives,  in  oidsr  tiiat  ttmw 
may  get  a  few  more  cattie  by  her.  This  custom  is  <»illed  '*  ukuteleka,"  that  is,  paying  oatlle  lor 
one's  wife  to  her  relatives  in  addition  to  the  **  ikaad."  A  woman  who  bears  children  is  oonsidtted 
very  valuable.  All  sorts  of  pretexts  are  given  for  *'  ukutela," — the  wife  has  been  ill-used^  or  die  is 
neelooted,  or  she  does  not  get  that  support  she  deserves,  or  she  requires  to  be  doctored* — ao  *it^t  it 
is  for  the  interest  of  the  husband  to  treat  his  wives  as  well  as  posnJble,  for  he  is  constantly  liable  to 

have  fresh  demands  made  upon  him  ;  and  an  unprincipled  woman  wfll  often  play  into  her '  * 

hands,  in  order  that  they  may  get  more  cattie  by  her. 
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2486.  What  check  would  you  reoommend  to  be  placed  upon  this  power  of  marry-  l^f*>-  •^-  -^  t'lafhurs^. 
iM  a  girl  without  her  oomentP — ^It  is  venr  difficult  to  legislate  upon  that  point,     Sti.t.  227i8si. 
sdmough  it  is  necessary  that  the  consent  of  the  girl  should  be  gained.    Knowing  the 

Kafir  chaaraoter  as  I  do^  I  should  say  that,  if  the  father  and  mother  wished  their 
daughter  to  many  a  certain  man,  sooner  or  later,  they  would  gain  their  object.  I  feel 
some  dif&oulty  about  answering  that  question. 

2487.  Do  you  think  it  would  be  well  to  have  an  official  witness  to  attend  at 
xnarriagesy  in  order  to  see  that  the  girl  consents  to  the  marriage  of  her  own  free  will  ? — 
Yea ;  11  it  is  possible  to  do  so.  I  would  not,  however,  lay  very  great  stress  on  the 
eouBent  of  the  girl,  because  it  may  be  given  under  compulsion. 

2488.  But  if  you  gave  the  gM  the  opportunity  of  signifying  her  consent,  would  it 
not  be  a  check  on  the  parents  P — ^Tes ;  it  might  influence  the  parents,  but  you  could 
not  reach  the  secret  influences  employed  to  obtain  consent. 

2489.  You  said,  I  think,  that  we  did  wrong  in  relinqtdshing  our  control  over  the 
natives  P — I  referred  to  those  natives  with  whom  1  have  been  connected. 

2490.  Do  you  not  think  it  is  necessary  to  enforce  control  in  reference  to  the 
question  of  maniage  P — As  far  as  I  understand  Kafirs,  especially  those  who  have  come 
in  contact  with  the  colony,  they  are  doubtful  of  our  method  of  legislation.  They  have 
seen  so  many  changes,  that  uiey  regard  laws  as  temporary  measures,  which  in  the 
coarse  of  four  or  five  years  will  be  altered  for  others,  so  that  a  great  many  of  the  laws 
are  dead  letters,  and  not  obeyed  by  the  Kafirs  for  that  i^ason.  If  there  was  a  fixed 
method  of  ^vemment  it  would  be  different. 

2491.  Do  you  not  think  the  control  of  their  customs  in  that  direction  would 
have  the  effect  of  nlacing  the  relation  of  man  and  wife  on  a  higher  footing  P — ^Yes ;  it 
might  have  that  enect. 

2492.  Don*t  you  think  from  that  point  of  view  it  would  be  beneficial  to  have  native 
offioers  attending  at  marriages,  as  they  do  in  Natal,  and  getting  the  consent  of  the  girl  P 
— li  the  officer  was  a  reliaUe  man. 

2498.  Don'tyou  think  that  would  also  be  the  proper  time  to  secure  registration  of 
the  maniage  P — ^xes ;  it  might  be  done  at  that  time. 

2494.  Do  you  think  it  advisable  to  secure  the  registration  of  polygamous  marriages, 
in  order  that  some  control  might  be  secured  over  them  P — I  would  not  like  to  commit 
myself  to  a  statement  which  might  be  taken  to  favour  the  practice  of  polygamy.  I 
would  not»  after  a  certain  dav,  have  anything  to  do  with  polygamous  marriages  in  our 
oonits  of  law.  I  would  merely  recognize  polygamous  marriages  up  to  a  certain  point, 
and  simply  then,  for  the  aake  of  me  children  of  those  marriages,  who,  according  to 
Kafir  law,  were  legal  offspring.  After  that  period  I  would  only  recognize  the  wife  who 
was  registered. 

2495.  Assuming  that  to  be  the  best  method  of  dealing  with  the  matter,  but  sup- 
posing that  the  legislators  thought  otherwise,  and  considered  that  the  time  had  not  yet 
arrivea  when  polygamous  marriages  could  be  stopped,  and  that  they  must  be  tolerated 
a  little  while  longer ;  do  you  not  think  in  such  a  case,  that  it  would  be  advisable  to 
register  those  marriages,  at  the  same  time  seeming  the  consent  of  the  girl  P —  I  am 
amud  of  one  serious  evil  likely  to  result  from  that,  and  calculated  to  upset  the  work  of 
the  missionary.  Once  it  passed  into  law  that  polygamous  marriages  are  legalized,  I  am 
afraid  that,  at  mission  stations,  those  men  who  have  married  one  wife  only,  and  who  ai*o 
not  Christianized,  will  be  encouraged  thereby  to  marry  a  second  and  third  wife. 

2496.  Assuming  that  the  Legislature  is  determined  to  recognize  polygamous  mai*- 
riages,  would  it  not  be  better  to  register  them  P-— I  would  not  countenance  any  mea»«iure 
which  seemed  to  sanction  the  existence  of  polygamy.  I  see  many  difficidties  with 
reference  to  the  registration  of  polygamous  marriages,  such  as  the  certainty  of  law- 
suits arising  out  of  these  marriages.  I  think  that  the  question  of  polygamy  will  ooiTcet 
itself  by  a  little  wise  legislation.  If  we  do  not  act  h^irriedly,  it  will  gradually  cease  to 
exist.  Perhaps  we  may  help  it  to  die  out  somewhat  sooner  by  fixing  a  date,  as  I  have 
said,  after  which,  only  the  children  of  the  registered  wife  will  be  treated  as  haring  a 
legal  right  to  the  property  of  the  house.  I  can  hardly  conceive  of  a  parent  giving  his 
daughter  to  be  married  to  a  man  whose  heir  by  the  first  wife  has  already  been  defined 
by  Colonial  law,  because  her  would  know  thai  as  soon  as  the  husband  died,  his  daughter 
and  her  children,  if  she  had  any,  would  have  no  claim  upon  the  property. 

2497.  Assuming  that  Gtovemment  fixes  the  period  at  which  polygamy  ceases,  at 
fifty  years,  would  it  not  be  well  to  register  polygamous  marriages  in  the  mean  time,  or 
let  the  natives  settle  the  matter  acooroing  to  their  own  custom  P — Then  I  would  much 
prefer  to  allow  the  natives  to  settle  their  own  cases  of  dowry,  arising  from  polygamous 
marriages,  rather  than  that  a  Christian  Government  should  do  so  by  legalizing  polygamy, 
and  thus  allowing  such  cases  to  be  brought  for  fifty  years  into  our  law  courts. 

T 
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IUy.  /.  A,  Chalmers.  2498.  I  aiu  assuming  that  Groyemment  does  sanotioa  polygamy  for  fifty  years. 
Sept  2^881  Would  it  not  be  better  during  that  time  to  register  all  polygamous  maninges,  taaa  to 
*   "*  have  nothing  to  do  with  them ;  because  you  must  do  either.one  or,  the  other  P^-^I  wiQii)d 

much  rather  register  one  marriage,  and  take  the  oonsequenoe  of  law  suits  aboiit  potre* 
amous  maniages,  rather  than  register  these.  If  we  settle,  by  registering  the  fint  yi^e, 
and  declaring  who  is  to  be  the  heir,  that  would  simplify  matters  very  much.  Of  eoune 
if  the  Legislature  passed  a  measure  legalizing  polygamy  for  fifty  yeais,  it  would  be  as 
well  to  have  polygamous  marriages  reffistered,  because  as  the.  judfi^s  would  have  to 
adjudicate  on  cases  arising  out  of  them,  tneir  registration  woidd  greatly  simplify  matters 
for  them. 

2499.  Would  there  not  also  be  this  advantage  from  that  registration,. that  it  would 
give  Government  the  number  of  polygamous  marriages  P-— I  .am  afraid  tqujt .  the  eS»0t 
would  be  to  encourage  unstable  Christian  natives  to  marry  several  wives,  and  thua  youi 
legislation  would  have  a  baneful  efiect  upon  the  work  of  missions,  and  upon  the  moral 
reugious  improvement  of  the  people.  <•     •. 

2600.  Another  reason  for  re^;istration  would  be  that  it  would  give  us  some  oontiol 
over  native  customs  P— Yes,  it  might. 

2501.  You  yourself,  however,  object  to  polygamy  P — Yes. 

2502.  And  you  think  it  would  be  an  imwise  law  that  recognized  polgamy  for  fifty 
years  P — Yes. 

2503.  Have  you  the  same  objection  to  lobolaf — ^No.  i     •    ., 

2504.  What  do  you  think  this  custom  of  lobola  really  means  P—rIt  is  4ifficfiilt 
to  define  it,  but  I  should  say  it  is  simply  giving  cattle  to  a  parent  for  the  loss  of  the 
services  of  his  daughter.  .;      ...    :,,,,,, 

2505.  Is  it  not  paid  also  in  order  to  secure  maintenanoe  for  the  aarl  in  «eB«#  she  is 
afterwards  deserted  by  her  husband  P — I  do  not  think  so,  and  one  ca  my  reaqcfiui  Ibr 
saying  so  is  that  the  ikaziiB  distributed.  I  do  not  know  of  a  case  where  a  maa  has 
taken  all  the  ikazif  it  is  invariably  distributed  among  the  relations,  of  the  girl* 

2506.  Suppose  the  woman  returned  to  her  father  and  refused  to  go  badl^  tp.  hfr 
husband,  would  not  the  lobola  be  given  up  P — ^An  equivalent  might  be  givexi,  bat  not 
the  thing  itself.  There  are  always  a  number  of  things  in  Kafir  law  to  prevent  the  whole 
of  the  ^'ozi  being  given  up,  and  in  many  cases  the  marriage  outfit  is  looked  upon  as  a 
set-off. 

2507.  Is  a  father  not  bound  to  support  his  daughter  in  case  she  has  been  ill-treated 
by  her  husband,  and  leaves  him  P — ^i es ;  but  parental  affection  of  itself  will  prompt 
him  to  do  this. 

2508.  And  boxmd  also  to  support  her  children  if  she  brin^  them  P — ^Yes. 

2509.  Cannot  a  woman  claim  support  for  herself  and  children  from  her  la&er,  if 
she  has  been  driven  away  P — ^Yes ;  although  such  a  case,  I  should  think,  would  go  before 
the  chief.  ^  . 

2510.  If  the  father  in  his  turn  drove  his  daughter  away,  would  she  not  hare  the 
right  to  claim  support  from  those  relatives  who  received  a  portion  of  the  ikoMt  ? — 
Yes. 

2511.  Could  she  enforce  that  claim  P — ^Yes. 

2512.  Does  not  that  claim  arise  because  the  father  and  relatives  have  reoeived  this 
ikazi? — ^Not  necessarily,  for  Kafirs  can  always  claim  protection  from  their  immediate 
relatives. 

2513.  But  a  special  obligation  is  incurred  by  those  who  receive  ikasi  P-r-Yea. 

2514.  If  the  relatives  refused  support,  would  the  chief  interfere  P — X  don't  know  if 
the  chief  would  interfere,  but  the  fnends  would  be  very  unlikely  to  refuse^ 

2515.  Then  I  understand  you  to  say  that  this  idea  of,  maintenance  cannot  be  aaid 
to  arise  to  cuov  great  extent  from  lobola  P— rThat  is  my  opinion.  ,j 

2516.  The  chief  consideration  in  the  receipt  of  lobola  is  the  loss  of  the  girl's 
services P — ^Yes.  •  .'i,  . 

2517.  Do  Kafirs  recognize  an  absolute  rig^t  to  the  services  of  their  daughteaoi  at 
servants  P — Girls  are  not  exactly  regarded  as  servants  in  our  sense  of  the  woxd,  but 
they  work  in  the  gardens.  ... 

2518.  Do  you  think  it  wise  to  continue  that  native  law  which  gives  the  fother  the 
right  to  the  services  of  the  daughter  P — ^I  think  so.  ,  ...,. 

2519.  If  you  think  so,  do  you  think  it  is  right  to  continue  the  custom  of  lobola  t 
— ^My  reason  for  saying  that  1  would  allow  the  lobola  to  exist,  is  aunply  .to  prevent 
the  ruin  of  many  unmarried  girls,  for  if  a  girl  is  ruined  she  will  not  be  eeialy  BwnrM, 
and  if  she  does  the  ikazi  will  be  small.  As  it  is  at  present,  it  is  a  part  o{  the  oeiraDiony 
which  legalizes  marriage  and  makes  it  binding,  so  that  a  man  cannot  swplfiiMXTy  a 
wife  and  then  cast  her  off,  and  thus  be  in  a  poaition  to  do  so  as  often  as  h^pLeaiSBw  j,: 

2520.  Do  you  think  the  immediate  abolition  of  lobola  would  be  attended  by 
greater  evils  than  ever  P — ^Yes. 
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2521.  K  tlie  law  does  recognize  it,  would  you  accompany  that  recognition  with  Rer.  /.  -/.  chaUnen 
father  le|^.8latian,  making  it  hinding  on  every  rdative  who  receives  part  of  the  dowry,      g^^"^  iggi 
to  support  the  girl  and  her  children  after  m&urriagev  in  case  she  requires  help  P — ^I  would  ' 

not  ittake  Imy  spcknal  legislation  to  that  effect,  because  it  may  give  rise  to  considerable 
trouble  to  the  administrators  of  the  law ;  it  would  also  create  ideas  in  the  mind  of  the 
natives,  which  at  present  do  not  exist. 

8622.  I  think  the  idea  of  maintenance  does  exist? — ^But  not  simply  because 
thest  cattle  have  been  given. 

■  2533.  Would  you  not  ^t  over  the  prejudices  which  some  people  have  to  lobola 
if  ym,  made  it  clear  to  the  mmd  of  the  natives  that  the  receipt  of  the  cattle  placed  tho 
recerrer  tuider  an  obligation  to  render  assistance  to  the  girl  and  ner  children,  if  necessary  P 
— It  is  only  those  people  who  do  not  understand  ^^  lobola"  who  speak  of  it  as  a  ^'  sale 
and  purchase."  If  it  was  a  sale,  there  would  be  an  end  to  the  transactions  between  the 
piirrats  off  ilie  ffirl  and  their  son-in-law,  and  no  other  questions  would  arise  from  it 
whw  once  conduded ;  moreover,  if  it  was  a  sale,  the  purchaser  could  re-sell  his  property, 
and  tiiishe  cannot  do.  With  reference  to  the  question  of  maintenance,  I  see  some  difficulty 
about  it,  as  Eaftrs  are  not  Uke  Europeans.  Kafir  people  are  always  ready  to  support 
th^  immediate^  relations,  so  that  the  question  of  maintenance,  as  we  would  view  it,  does 
not  exist  in  their  minds.  There  would  be  no  harm,  however,  in  explaining  to  those  who 
reoetve  ikau^  that  in  the  event  of  the  daughter  being  destitute,  she  must  be  supported 
by  them,  although,  according  to  their  own  custom,  they  would  support  her  whether  they 
were*  told  jbo  or  not. 

2524.  Don't  you  think  it  would  be  a  good  thing  to  prevent  a  father  receiving 
**  lobola"  a  second  time  for  one  daughter,  as  she  would  already  have  a  right  to  maiuten- 
ancd  P — ^I  oannot  conceive  of  a  married  woman  going  back  to  her  farther's  house  with- 
out sufficient  cause,  and  taking  up  her  abode  there,  while  the  father  retained  the  ikazi 
at  well. 

2525.  Cases,  however,  do  occur,  and  seeing  that,  would  not  you  prevent  a 
father  receiving  tiie  ikami  for  the  second  time  for  the  same  girl,  even  though  the  first 
ikazi  had  been  returned  P — I  was  not  aware  that  such  cases  occurred,  and  they  must 
have  arisen  since  Colonial  legislation  stepped  in.  I  am  afraid  the  Kafirs  would  not 
agree  to  that  if  they  had  to  return  the  first  ikazL 

2526.  But  if  our  object  is  to  break  their  customs  by  degrees,  do  you  not  think  the 
recommendation  as  to  the  non-receipt  of  a  second  payment  a  good  one  P — But  8U])]K)se 
the  woman  left  her  husband  in  consequence  of  incompatability  of  temper  and  the  ikazi 
was  returned,  what  would  become  of  her  P 

2527.  With  regard  to  polygamy,  you  say  you  would  not  tolerate  it  after'a  ceitain 
time  ? — ^Tes ;  I  woiud  make  prospective  law  to  that  effect  to  operate  in  the  colony,  but 
I  do  not  see  how  magistrates  m  the  Dependencies  coidd  caiTy  out  such  a  measure. 

2628.  What  time  should  elapse  before  the  measure  came  into  operation  P— About 
five  years. 

2529.  Do  you  think  that  the  effect  of  the  law,  then,  would  be  that  natives  would 
not  marry  one  wifeP — I  think  that  a  father  would  not  marry  his  daughter 
to  a  man  whose  first  wife  had  been  registered.  It  is  to  that  we  must  look  to  for  a 
check  on  poh^gamy. 

2530.  Why  do  you  fix  a  period  of  five  years  ? — Because  I  think  it  would  give  the 
natives  time  to  ^uniliarise  themselves  with  the  law. 

2531.  Have  they  a  sufficient  appreciation  of  time  to  understand  what  a  })eriod  of 
five  years  means  P — ^Yes.  I  mentioned  that  period  because  they  could  be  fully 
apprised  of  the  law. 

2532.  How  would  you  apprise  them  of  itP — By  means  of  magistrates  and 
inspectors,  who  would  explain  the  matter. 

2533.  Suppose  a  man,  who  hod  not  been  before  married,  took  three  wives  after  the 
expiration  of  the  five  years,  what  would  you  do  with  the  question  of  inheritance  P — 
Administer  it  according  to  Colonial  law  ;  but  I  could  not  conceive  of  a  Kafir  neglecting 
to  register  if  the  law  were  fully  explained  to  him,  because  unless  he  did  he  would  know 
that  after  his  death  his  children  would  be  perhaps  disinherited. 

2534.  Does  not  this  strengthen  you  in  the  opinion  that  registration  would  be  wise  P 
— ^Yes ;  I  have  advocated  it. 

2535.  If  lobola  is  looked  upon  as  maintenance,  would  it  not  be  well  to  limit  itP 
—Yes. 

5536.  Have  you  any  means  of  knowing  the  average  ntmiber  of  cattle  given  P — ^I 
have  known  a  case  where  a  man  was  so  poor  that  he  only  gave  one  head  of  cattle,  but 
the  parents  of  the  girl  said  to  him  '^'We  are  not  satisfied,  you  must  go  away  into  the 
colony  and  serve  and  give  us  more."  The  man  did  so,  and  returned  with  three  or  four 
head.    I  should  say  tnat  the  average  would  not  be  less  than  five  head. 
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Rev.  J,  A.  Chaimet't.         2537,  What  should  be  the  maximum  number  for  common  people  to  reoeiTe  P— 
Sent  22~i88i       ^  think  five  would  be  quite  sufficient. 

2538.  Would  they  imderstand  if  you  gave  the  cattle  a  money  value,  and  said  the 
amount  paid  must  not  exceed  fifty  pounds  ? — Yes. 

2539.  What  are  your  objections  to  polygamy  ? — It  leads  to  the  existence  of  im- 
morality. At  a  polygamist  village  there  are  always  a  number  of  young  men  who  are 
well-known  to  co-habit  with  the  wives  of  polygaraists.  I  think,  also,  that  it  is  likely  to 
lead  to  the  commission  of  crime,  because  the  man  who  pays  cattle  away  for  his  wives 
and  becomes  impoverished,  is  liable  to  steal  iii  order  to  make  up  for  his  decreased 
wealth.  It  also  leads  to  endless  litigation  about  propeiiy  between  the  various  sons 
after  the  father's  death.     These  are  some  of  my  objections. 

2540.  Do  you  think  there  is  more  immorality  among  heathen  removed  from 
European  influence  than  there  is  among  women,  the  offspring  of  native  monogamist 
lutirriages  in  the  colony  ? — I  think  so  tunong  the  married  women. 

2541.  Is  it  a  recognized  custom  for  the  heathen  wives  to  have  paiumours  ? — As  far 
as  my  knowledge  goes  it  is  connived  at  by  the  husbands.  I  have  been  told  that  the 
husband  knows  when  he  is  away  that  his  wives  are  not  faithful  to  him,  and  he  in  bis 
turn  looks  after  his  own  interests. 

2542.  But  the  i-esult  is  not  so  bad  as  in  the  case  of  prostitution  ? — I  cannot  say. 

2543.  Are  the  yoimg  heathen  women  also  immoral  ? — No. 

2544.  Are  they  not  looked  after  and  examined  by  their  parents  constantly  P— 
Yos. 

2545.  Because  a  blemished  woman  is  depreciated  ?— Yes. 

254G.  Can  you  say  the  same  of  the  children  of  natives  who  have  come  in  contact 
with  civilization  i' — A  great  deal  of  immorality  exists  among  the  class. 

2547.  What  is  the  cause  of  that  ? — I  think  that  the  young  men  are  very  liaUe  to 
say  that  there  is  not  that  danger  of  a  fine  being  exacted  from  them  if  they  practice 
immorality  ;  they  are  not  intimidated  by  the  law,  and  another  thing  is  that  the  girls 
go  out  to  service,  and  a  great  many  of  them  are  ruined  there. 

2548.  Is  it  not  also  the  case  that  Christian  parents  lose  interest  in  their  daughters 
when  they  expect  no  lobola  for  them  ? — With  some  parents  that  is  the  case,  but  it  is 
not  so  universcdly. 

2549.  Do  you  not  think  that  the  absence  of  lobola  among  Christians  has  the 
tendency  to  cause  immorality  ? — j\jnong  some  professing  Christians  it  may  have  that 
tendency. 

2550.  And  because  of  tlie  absence  of  lobola  do  not  the  girls  fed.  that  they  are 
not  subject  to  the  same  parental  control  as  they  were  while  under  the  native  custom  P— 
Yes ;  they  go  out  to  service,  while  there  is  no  such  thing  as  a  heathen  girl  going  away 
from  her  father.     The  practice  of  going  out  to  service  is  quite  new  to  i^ifir  habits. 

2551.  Have  the  missionaries  made  the  giving  up  of  lobola  a  aiiie  qua  non  to  the 
privilege  of  baptism  ?—• -There  is  no  fixed  law  in  the  chiu*ch  to  which  I  belong,  though 
lobola  is  discountenanced. 

2552.  How  do  they  dist^ountenance  it  ? — By  pointing  out  its  evils. 

2553.  Would  they  refuse  to  baptise  a  man  who  has  daughters,  and  says  that  he 
means  to  get  lobola  for  them  ? — I  do  not  think  so. 

2554.  If  a  missionary  did  baptise  such  a  man  it  would  not  be  contrary  to  the 
rules  of  your  church  ? — There  is  no  law  on  the  subject  passed  by  the  supreme  court  of 
our  church. 

2555.  Woidd  th(\y  deny  bapti?sni  to  a  girl  wlio  wjis  al)out  to  be  married  according 
to  the  custom  of  lolwla? — Not  it' they  were  siitisfied  about  the  giii's  sincerity.  We 
have  felt  tliis  difficulty,  that  if  we  juish  a  law  that  there  should  be  no  lobolai  the  pay- 
ment would  be  made  in  spite  of  us  in  secret.  Wo  have,  tliorefore,  left  the  Kafir 
custom  to  be  dealt  with  1),>'  indi\'idual  missionaries  without,  as  a  denomination,  making 
it  a  matter  of  chmvh  discij)line ;  at  the  same,  time,  we  point  out  our  objection  to  it, 

2556.  If  the  hiw  creates  an  <jbligation  on  the  jwirt  of  the  father  to  maintaiii  tlie 
girl,  if  necessai'}',  while  at  the  same  time  fixing  the  amount  of  the  lobola  to  be  pnid, 
would  that  not  meet  the  \-iew  of  the  missionaries  ? — From  my  i>oint  of  \iefw  it  would. 
I  cannot  speak  for  thos(?  denominations  who  held  that  lobola  should  not  exist.  ■  I  am 
one  of  those  who  have  advocated  the  necessity  of  simply  disc^imtenancing  the 
practice. 

2557.  There  are  some  missionaries  who  look  up<m  the  custom  ns  buying  and 
selling  F-'-'Those  in  the  mission  field  who  a(^nowledge  it  as  a  sale  (I  speak,  of  my  own 
denomination)  were  in  the  minority,  but  none,  so  far  as  I  at  pi-esent  remeinberi  held 
Very  strong  views  cm  the  subject,  for  they  saw  the  necessity  of  acting  cautiously • 

2558.  If  lobola  were  recognized,  would  it  not  have  a  good  effect^  in  that  it  would 
lead  jirofessing  Chrlstijins  to  take  betterJSare  of  theii'  daughters  than  thev  now  do  ?-- * 

Xes. 
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2559.  And  in  that  way  it  would  tend  to  improve  the  morality  of  women  at  niiasion  Rer.  /.  A,  Chalmers. 
stations  ? — It  would  considerably  check  the  constant  migration  of  young  girls  into  the      ^     22"l88i 
colony  in  search  of  service,  and  would,  to  a  great  extent,  check  immorality.  P  *     ' 

2560.  You  sav  one  objection  to  polygamy  is  that  it  fosters  crime,  because  men 
are  induced  to  steal  for  the  purposes  of  getting  ikazi  ? — This  I  would  not  magnify 
as  an  existing  evil,  for  I  have  no  experience  on  this  aspect  of  it. 

2561.  It  the  amoimt  of  the  ikuzi  were  reduced,  the  temptation  to  steal  would  not 
be  so  great  ? — I  would  not  lay  very  great  stress  on  stealing  as  a  prominent  evil  of  the 
lobola  custom. 

2562.  You  have  said  that  ixjlygamy  leads  to  litigation,  is  that  so  ? — The  most 
fruitful  sources  of  litagation  among  the  Ka/irs  are  the  women  and  ikazi. 

2563.  If  the  native  law  is  understood,  why  should  there  be  these  cases? — A  man 
dies,  for  instance,  and  the  eldest  son  of  the  chief  wife  claims  the  property,  but  perhaps 
the  other  sons  have  received  cei-tain  head  of  cattle,  which  are  included  in  the  claim  of 
the  chief  heir.  Disputes  then  arise  on  that  }x>int ;  and  I  just  instance  that  as  one  of  the 
causes  of  litigation.  A  Kafir  never  will  give  up  any  stock  as  long  as  he  can  dispute 
the  demands  of  the  claimant. 

2564.  Who  would  be  the  best  persons  to  administer  the  law  in  reference  to  r^istra- 
tion  P — I  think  the  magistrates ;  but  I  would  not  allow  them  to  employ  native  police, 
who  have  earned  the  contempt  of  the  Kafirs.  If  it  were  possible,  however,  to  have  a 
native  court,  presided  over  by  some  educated  native,  and  suboiHliuate  to  the  magistrate's 
court,  it  would  facilitate  matters  very  much. 

2565.  Would  you  have  some  cases  administered  by  the  natives  in  public  ? — Yes,  for 
the  reason  that  it  would  make  the  law  acceptable  to  the  natives. 

2566.  How  yrould  you  constitute  these  native  coiuts  ? — I  woidd  liave  the  sons  of 
rhie&,  or  of  the  "  amajyakati,"  if  they  were  reliable  men,  in  these  eoiuls,  and  I  would 
allow  them  to  sit  alone  and  hear  the  cases. 

2567.  Would  it  not  be  well  to  have  them  supported  by  a  European  official  ?— 
I  do  not  think  that  Europeans  would  have  the  patience  to  deal  with  native  cases  as 
the  natives  do,  and  they  would  not  have  time  to  record  the  evidence,  as  there  is  so 
much  irrelevant  matter. 

2568.  Would  it  not  be  well  to  have  a  European  assessor  in  the  native  court  to 
reoQid  all  the  relative  evidence,  from  which  the  appeal  eoidd  be  made  f — It  depends 
very  much  on  the  man  selected.  The  plan  worked  very  well  in  King  William's  Town, 
but,  imfortunately,  the  man  who  was  chosen  was  not  the  chief  of  the  tribe,  and  dis- 
satisfaction was  caused  in  consequence.  For  example,  the  native  magistrate  there  had 
the  chief  sitting  with  him  as  an  assessor  to  hear  cases.  He  sat  in  the  same  rc3om  A^dth 
the  magistrate.     There  were  other   native   advisers,  but  the  chief  was  the  principal 

2569.  Why  was  the  selection  of  the  assessor  unfortiuiate  ?— -Because  one  branch 
of  the  Ndhlambe  tribe  was  offended  that  the  great  chief  had  not  been  selected,  and 
these  dissatisfied  ones  removed  from  King  William's  Town  and  went  to  the  Thomas 
liiver,  where  there  was  no  native  assessor. 

2570.  Do  you  think  it  necessary  to  pay  native  assessors  ? — I  do  not  think  you 
coidd  get  their  services  imless  you  paid  them;  they  are  used  to  receive  i)aymeut  for 
work  (3  that  kind  from  their  own  chief. 

2571.  Do  you  think  it  possible  for  Government,  in  the  present  state  of  the  country, 
to  be  able  to  get  these  men  ? — Yes ;  there  are  some  locations  where  it  might  be 
done. 

2572.  How  would  Gr(»vorniiunit  J5et  about  it  ? — Thn  uiaf^istrates  i»retty  well  know 
who  are  the  influential  men  in  the  tribe  over  which  tlu^}-  are  placed. 

2673.  Would  it  be  jH)s«ible  in  any  of  the  locations  to  got  the  natives  to  selei^t  men 
from  among  their  own  number  to  put  before  the  (lovc^runieTit  as  assessors  F — They 
woidd  understand  that.  Supposing  that  GoverniiieTit  wanted  assessors  in  the  town 
location,  and  the  natives  were  left  to  themselves,  they  woidd  have  no  diffioidty  in 
selecting  their  man.     They  could  meet  together  and  consult  over  the  matter. 

2274.  Do  you  think  that  any  system  analagous  to  our  system  of  trial  by  jury 
could  be  introduced  among  them  ? — I  don't  think  tlioy  would  undei-stand  that,  because 
they  would  not  be  allo^  ed  to  cross-examine. 

2675.  Would  you  allow  the  native  assessors  to  cross-oxjuiiine  P — Yes. 

2576.  Would  you  take  their  verdict  as  decisive  or  as  a  recommendation  ? — ^As  a 
recommendation.  It  must  be  remembered  that  the  Kailr  is  passing  through  a  transition 
statO)  and  he  has  a  number  of  grievances,  and  if  he  has  an  oi)portimity  of  expressing 
them,  it  would  work  off  a  lot  of  discontent.  By  establishing  native  courts  you  would 
give  the  people  an  opportunity  of  statins  their  leases  before  their  own  countrymen, 
whereby  they  would  feel  they  had  a  voice  m  their  matters. 

2677.  Would  you  have  the  assessor's  opinions  recorded  Y — Yes, 
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R«r.  7.  .-t  (hmhwra.  2578.  If  there  was  a  difference  of  opinion  between  the  native  assessor  and  the 

8e  t  ^'""i88i       Diagistrate,  would  you  not  refer  the  matter  to  a  higher  court  before  the  deoision  was 

pronounced  ? — Yes,  in  an  important  case,  but  not  in  trifling  cases,  for  one  great  oanse 
of  trouble  with  the  natives  is  that  they  see  the  magistrates  are  not  diiefs,  that  is  invest- 
ed with  i.>ower,  and  are  liable  to  have  any  petty  judgment  questioned,  and  thuB  they 
come  to  question  their  authority  and  then  refuse  to  obey. 

2579.  Mr.  TV,  E.  Stanford,^  Have  you  i*ead  Warner's  notes  on  superstitions, 
from  page  seventy-three  to  page  one  hundred  and  two,  and  do  you  agree  with  him  P — 
Yes ;  but  with  regard  to  the  "abakweta,"  I  would  not  go  so  far  as  Mr.  Warner  does, 
and  with  reference  also  to  the  intoiijaiw,  I  do  not  think  his  remarks  would  apply 
now. 

2580.  With  reference  to  the  retmii  of  the  dowry  if  the  girl  returns  to  her  Other's 
kraal  after  her  marriage,  do  you  think  it  would  in  any  way  stop  the  custom  if  the 
father  were  not  allowed  to  receive  a  second  dowrj'  for  her  P — I  don't  think  it  would, 
because  dowry  could  be  paid  secretly.  I  think  I  stated  that  I  could  not  oonoeive  of  • 
woman  returning  to  her  father's  kraal  and  taking  up  her  abode  there,  without  the 
ikazi  going  back,  and  I  do  not  see  the  use  of  passing  a  measure  which  we  are  not  able 
to  carry  out  among  the  natives,  because  the  consequence  would  be  that  you  would  lose 
your  hold  over  them.  I  hesitated  to  express  a  decided  opinion  when  that  question  wis 
put  to  me  pre^dously. 

2581.  Do  you  think  that  if  a  law  is  passed  after  five  years  to  stop  polygamy  among 
the  Kafirs,  that  it  will  be  effectual  ? — It  will  stop  it  in  tnis  way  in  the  colony :  that  u 
a  polygamist  who  married  after  that  period  whicjli  had  been  fixed,  aft«r  which  no  BudlL 
cases  would  be  adjudicated  upon,  went  to  a  magistrate  to  have  a  case  arising  out  of  the 
marriage  considered,  the  magistrate  can  refuse  to  deal  with  it.  Another  thing  which 
will  operate  as  a  check  would  be,  that  fathers  would  not  care  to  marry  their  gitift  to 
men  whose  first  wife  had  already  been  registered  accn^rding  to  this  prospective  law. 

2582.  How  do  you  reconcile  that  with  the  fact  that,  although  plurality  of  wives 
among  the  Fingoes  has  been  recognized  as  immoral  contracts,  they  still  are  poiygamifltsP 
— ^I  do  not  thiii  they  full}'  understand  the  law,  and  I  have  never  heard  of  a  oase  where 
a  magistrate  dismissed  a  case  because  of  lobola. 

2583.  Even  if  vou  passed  a  law  of  the  kind,  could  it  not  be  evaded  by  the  poljffam- 
ist  father  making  gifts  of  cattle  m  his  life-time  to  his  children  ? — Every  law  is  lia]ue  to 
be  abiued. 

2584.  It  woidd  be  an  easy  matter,  woidd  it  not,  for  a  father  to  provide  for  his 
illegitimate  children  in  his  life-time,  by  following  the  native  custom  P — I  do  not  think 
the  colonial  law  would  tolerate  the  evasion. 

2585.  Don't  you  tliink  a  good  check  on  j)olyganiy  may  be  fomid  in  time  by  fixing 
the  limit  of  the  lobola,  and  procuring  the  consent  of  the  girl  before  marriage  ?— Yes ; 
but,  as  I  implied  before,  the  (consent  would  rather  be  the  consent  of  the  father  and 
mother.  A  girl  is  marriageable  at  fifteen  years  of  age,  and  may  be  easily  brought  by 
her  parents  to  follow  their  wishes. 

258G.  Would  you  recommend  any  further  means  of  ascertaining  what  the  giri's 
real  wishes  are,  without  getting  her  consent  in  public  P— I  think  the  way  you  suggest 
to  be  a  very  good  means  of  getting  the  girl's  consent.  , 

2587.  Mr.  W,  E,  Stanford,']  In  your  evidence  you  have  stated  that  lobola  leads  to 
thefts  of  stock ;  can  you  mention  an  instance  where  any  man  has  been  convicted  of  steal- 
ing stock  for  the  pui^pose  of  dowry  P — I  do  not  think  1  siiid  it  is  likely  to  lead  to  thefts 
in  the  case  of  ixnygamists,  but  that  it  might  do  so.  I  cannot  just  now  remember 
any  cases  arising  £rom  this  cause. 

2588.  Cattle  given  as  dowry  ai*e  given  in  a  public  manner  ? — Yes. 

2589.  Do  you  think  it  probable,  then,  that  these  would  be  stolen  cattle  P— There 
were  cattle  taken  into  Gaikaland  which  were  afterguards  discovered  to  have  been 
stolen. 

2590.  Do  you  not  think  it  would  be  more  in  accordance  with  the  native 
custom  to  allow  the  headmen  or  petty  chiefs  to  hear  ci\il  disputes  between  men  of  their 
tribe,  before  they  were  sent  on  to  the  magistrate  P— Where  there  are  chiefs  reoomiieed, 
and  if  they  had  done  nothing  to  merit  disapproval,  I  would  avail  of  their  seryioes  to 
govern  the  people  through  them ;  but  in  cases  where  chiefs  have  forfeited  their  bhief- 
tainship,  I  do  not  tliink  it  would  be  advisable  to  reinstate  them. 

2591.  Don't  you  think  it  would  meet  the  wants  of  the  people  if  the  headmen  were 
taken  as  substitutes  for  the  chiefs,  and  allowed  to  settle  cases  P— Yes,  if  they  were 
really  amapakafi  In  the  Gaika  location,  however,  men  were  put  in  charge  who  were 
not  councillors,  but  who  hml  rendered  some  service  to  the  Oovemment  during  Uie  war, 
and  were  imfit  for  their  }K)sition.  They  had  not  been  in  the  habit  of  ruling  people;  ■  and 
the  way  they  abused  their  trust  was  a  source  of  much  dissatisfaction  to  the  ]>e6pte. 


MINUTES   OF    EVIDEXCE.  161 

2592.  Suppose  the  headmen  were  chosen  from  the  leading  men  of  the  tribe,  would  Re?.  J»  ^.  CMmn, 
you  then  allow  them  to  settle  minor  cases  with  appeal  to  the  magistrates  ? — Yes.  S«Dt"r^ iW. 

2593.  Instead  of  the  iiiry  system,  which  might  bo  difficult  for  the  natives  in  their     "*•?•'' 
present  position  to  appreciate,  do  you  not  think  that  these  headmen  conld  be  induced 

to  assist  ihe  magistrate  in  their  own  way? — By  all  means,  I  would  be  in  favour  of 
that. 

2594.  Don't  you  think  the  natives  would  be  better  satisfied  with  the  decision  of  the 
court,  seeing  that  ooimcillors  of  their  own  tribe  were  about  the  magistracy  P — I  think 
so. 

2595.  How  would  you  give  e£fect  to  their  decisions  ? — In  the  same  way  as  the 
deeifdops  of  aEafir  chief  were  carried  out. 

2596.  In  that  way  the  councillors  themselves  would  have  the  inducement  to  get 
the  fees  of  the  comrt  P — ^Yes ;  but  I  don't  think  you  could  get  that  class  of  men  without 
feeing  them.  It  may  be  done  in  Zululand,  but  I  do  not  think  it  could  be  done  with 
the  ni^ves  on  our  border. 

2597.  I  may  state  that  it  has  been  argued  in  opix)sition  to  the  proposition  set  forth 
that  it  would  lower  the  magistrate  to  the  position  of  a  Kafir  chief? — ^Mr.  Brownlee's 
position  was  never  lowered,  although  he  fallowed  native  procedure  very  closely. 

2598.  It  has  also  been  arguea  against  the  system  that  the  councillors  or  men  at 
the  magistracy,  being  interested  in  the  cattle  paid  as  fines,  woidd  be  led  to  oppress  the 
people,  imd  to  give  unfair^'udgments  ? — ^I  have  only  heard  of  such  cases  occurring  among 
unprincipled  native  policemen,  who  would  have  no  position  in  the  tribe.  I  have  known 
caac|3  arising  from  the  action  of  these  policemen,  in  which  I  have  been  appealed  to,  and 
I  l^irve  felt  it  to  be  my  duty  to  draw  the  attention  of  the  magistrate  to  the  circum- 
stance. 

2599*  If  there  are  some  cases  of  abuse,  it  is  within  the  power  of  the  magistrate, 
aided  by  the  better  class  of  councillors,  to  suppress  them  ? — ^If  the  magistrate  knows  the 
Sjifir  language  and  the  people,  he  can  very  soon  detect  any  cases  of  oppression  should 
theyocour. 

26(M).  From  your  experience  of  the  Gaika  tribe,  would  you  not  say  that  the  power 
of  the.  chief  was  oontrollea  by  the  councillors  and  people  P — fn  consequence  of  Sandili 
having  veiy  little  force  of  character,  and  being  very  intemperate,  the  councillors  took 
matters  very  much  into  their  own  hands  in  the  tribe. 

2601.  Actually,  then,  the  councillors  wielded  the  power? — ^Yes,  to  a  great 
extent ;  bint  the  tribe  was  very  much  broken  up  after  the  cattle-killing.  I  was  for  ex- 
aioaple,  privately  informed  that  at  the  time  when  Nonqane,  Kreli's  great  son,  was  pass- 
ing thro\Lgh  the  rite  of  circumcision,  Kreli  sent  a  messenger  to  Sandili,  asking  him  to 
allow  the  boys  of  the  Gaika  tribe,  passing  through  the  same  rite,  to  go  out  of  the  white 
day  and  join  Nonqane  in  an  attack  on  Qangelizwe.  The  principal  councillors  of  the 
Ghsuka  trioe,  seeing  the  danger  to  themselves,  induced  SandiH  to  take  a  tour  into  the 
Colony  on  a  beggmg  expedition,  while  they  replied  to  Ej*eli's  message.  They  said  they 
were  going  to  biuld  the  fraals  of  the  white  boys,  and  the  white  boys  could  not  go  out 
until  the  year  had  run  its  course. 

2602.  Would  you  in  any  way  make  education  compulsory  among  the  natives  ? — 
I  don't  see  how  it  is  to  be  carried  out.  When  Mr.  Hogarth  was  Inspector  of  Schools,  he 
oame  up  to  the  Gaika  district,  and  wished  to  set  up  schools  among  the  Gtdkas.  I  went 
round  with  him  to  the  leading  councillors  of  the  tnbe  to  ask  their  consent  to  the  estab- 
lishing of  the  schools.  Everj'-one  of  them  said  they  could  not  decide  such  a  question, 
and  it  must  be  settled  by  the  chiefs.  Whereupon  I  accompanied  Mr.  Hogarth  to  the 
chiefs,  and  had  interviews  with  them,  but,  as  if  by  collusion,  they  gave  the  same  answer. 
They  said  that  when  their  boys  were  educated  they  became  bad  herds,  and  when  their 
daughters  were  educated  they  refused  to  be  controlled  by  their  parents,  and  ikazi  was 
lofit^and  although  Mr.  Hogarth,  who  was  a  very  judicious  gentleman  and  had  a  winning 
manner,  did  his  best,  he  failed  in  his  mission.  1  tnink  you  could  not  compel  people,  who 
do  not  appreciate  the  advantages  of  education  at  present,  to  educate  their  children. 

2603.  Their  obj  ection  was  based,  so  far  as  the  girls  were  concerned,  on  the  fact  that 
the  lobola  would  be  lost  P — So  they  said. 

2604.  Can  you  speak  of  the  state  of  the  people  in  the  colony,  as  far  as  you  know  ? 
—-There  seems,  as  far  as  I  have  come  in  contact  with  them,  to  be  an  undercurrent  of 
diasatifibotion.  I  have  tried  to  discover  the  cause  of  it,  but  have  failed  ;  even  such  men 
as  Tshuka,  who  gave  evidence  here,  men  who  are  old  Christiaus,  ai-e  evidently  soured. 

2605.  To  what  would  you  attribute  the  discontent  ? — It  is  difficult  to  say.  The 
disturbances  which  have  lately  taken  place  have  affected  the  native  mind  injuriously  in 
many  ways,  and  the  people  seem  to  have  lost  their  confidence  in  the  English  people.  I 
may  say,  with  reference  to  the  Gaikas,  that  an  old  sore  was  opened  when  the  loyal 
Gbukas  were  sent  across  the  Kei  in  1878. 
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Bev.'/.  A,  Chaiifteri.         2606.  Have  you  observed  among  them  a  feeling  that  there  is  a  want  of  interest 
Sent  22~1881       ^®^*'  ^^  ^^^^^  ? — Yes.  to  such  an  extent,  that  I  have  even  heard  councillors,  when  I  have 
'        '      remonstrated  with  tnem  about  taking  to  drink,  say  to  me,  "  "We  are  already  a  crushed 
and  destroyed  people,  and  there  is  no  use  trying  to  preserve  our  nationality/' 

2607.  I  take  it  that  you  consider  that  they  have  not  received  the  personal  farm  of 
government  they  want,  and  that  care  must  be  taken  in  selecting  good  men  to  place  over 
them  ? — ^If  we  wish  to  rule  them  well,  and  make  them  a  useful  people,  that  is  what  wb 
must  do  ;  but  if  we  wish  them  to  be  a  thorn  in  our  side,  it  does  not  matter  what  we 
do. 

2608.  We  must  give  them  men  who  will  act  as  chiefs  and  guardians  ? — Yes^  very 
much  depends  on  the  magistrates. 

2609.  Mr.  J,  Ayliff,']  You  object,  I  take  it,  to  determined  demands  to  put  down 
polygamy  at  once  ? — ^I  don't  think  you  could  manage  it ;  the  only  way  to  deal  with  it, 
as  I  have  said,  is  to  prohibit  it  aftor,  say,  five  years. 

2610.  You  say  that  polygamy  and  "  lobola,"  per  se,  are  evils  which  should  be  put 
down  if  possible  ? — No,  I  do  not  say  that  "  lobola,"  pn*  scy  is  an  evil,  but  polygamy  I 
would  say  is  an  evil  per  se, 

2611.  Then  you  have  some  misgivings  as  to  whether  it  is  proper  in  a  Christian 
Government  to  sanction  polygamy  at  all  P — Yes,  I  am  bound  to  condemn  such  a  practice 
as  a  Christian  minister. 

2612.  What  is  your  view,  then,  of  the  system  by  which  polygamy  may  be  toler- 
ated without  being  legalized  ? — I  do  not  think  that  Government  womd  see  the  distinctioD 
between  toleration  and  legalization. 

2613.  When  I  speak  of  legalization,  I  mean  such  a  system  as  would  allow  a  heathen 
polygamist  to  go  to  court  in  order  that  he  might  coerce  a  wife  who  had  left  him  to 
return ;  and  do  you  think  it  right  or  becoming  in  our  courts  to  exercise  their  power  for 
such  a  purpose  P — I  think  it  perfectly  just  for  the  sake  of  the  children,  and  for  the  take 
of  the  women  who  believed  they  were  married  legally.  If  a  woman,  however,  refoses 
to  go  back  to  her  husband,  it  is  a  clear  case  of  divorce,  and  the  cattle  ought  to  go  back. 
In  1864  or  1865,  a  woman,  one  of  the  wives  of  a  heathen  polygamist,  became  • 
Christian,  while  he  remained  a  heathen.  The  woman  left  her  husband's  kraal  and  went 
to  King  William's  Town  to  the  Eev.  Mr.  Brownlee's  station,  and  the  husband  at  once 
proceeded  to  his  father-in-law,  demanding  back  the  cattle.  The  people  at  the  faUier's 
kraal  stated  that  they  knew  nothing  about  the  woman,  that  they  did  not  influence  her 
to  leave  her  husband,  and  that  his  proper  course  was  to  raise  an  action  against  the  mis- 
sionary, whereupon  ttie  husband  did  so ;  the  magistrate  heard  the  case,  allowed  (lie 
man  to  give  full  expression  to  his  grievances,  and  then  explained  that  it  was  a  matter 
altogether  beyond  human  control,  and  that  it  was  needless  to  raise  an  action  against  the 
missionary.  Although  the  man  very  strongly  expressed  his  dissatisfaction,  he  lutiniately 
saw  the  magistrate  was  right,  and  the  sequel  was  that  he  died  imder  the  influence  of 
the  Gospel. 

2614.  I  take  it  that  you  are  brought  to  the  conclusion  that,  considering  the  con- 
dition of  these  people,  and  our  peculiar  relations  to  them,  we  cannot  well  recognize 
polygamous  marriages  P — ^Yes,  as  I  before  said,  let  the  marriages  be  I'egistered  during 
five  years,  recognizing  existing  polygamous  marriages,  as  well  as  disputes  arising  from 
polygamous  marriages,  for  a  short  time  to  come. 

2615.  Do  you  think  that  any  distinction  shoidd  be  made  between  the  case  of  a  native 
in  the  colony,  and  one,  say,  in  the  Transkei  ? — I  cannot  speak  about  the  Tranakei. 

2616.  Your  remarks  are  in  I'eference  to  the  natives  in  the  colony  P — ^Yes, 

2617.  Suppose  it  became  so  necessary  to  sanction  polygam^r,  would  it  not  cause 
embarassment  in  the  minds  of  the  natives  when  they  found  that  m  some  instances  they 
could  be  prosecuted  for  bigamy  P — I  do  not  know  of  cases  where  natives  have  been 
prosecuted  for  marrying  two  wives. 

2618.  My  question  applies  to  those  natives  who  have  married  according  to 
Christian  forms  P — I  do  not  think  it  would  cause  a  difficulty  if  you  explained  it  to  the 
Kafirs  that  we  cannot  deal  otherwise  with  these  marriages  oontracted  ^according  to 
native  custom. 

2619.  Would  not  the  heathen  chuckle  if  he  finds  that  the  Christian  native  is 
indicted  for  bigamy,  wliile  he  is  allowed  to  marry  as  many  wives  as  he  pleases  P — Aa  I 
said  in  the  early  part  of  my  evidence,  you  would  raise  a  great  stumbling-block  in  the 
way  of  mission  work  if  you  were  to  do  anything  to  legalize  or  sanction  polygamy. 
You  would  have  some  powerful  agencies  brought  to  bear  against  any  attempt  to  sanc- 
tion pdygamy .  You  would  have  against  you  every  missionarjr  and  every  native  Ohiistian. 
I  would  tremble  for  any  measure,  supported  by  the  Commission,  that  would  have  the 
effect  of  countenancing  polygamy,  for  I  know  tiiat  it  would  be  powerfully  oppoaed,  snd 
that  all  thai;  was  attempted  to  be  done  would  become  a  dead  letter. 


MINUTES  OF  EVIDENCE.  153 

2620.  What,  in  your  opinion,  is  the  system  by  which  you  oould  tolerate  polygamy  »«▼.  /.  -4-  CMmsn. 
without  in  direct  terms  legalizing  and  sanctioning  it  ? — ^It  seems  to  me  to  be  very  simple ;      Sept."27"i88i. 
if  you  were  to  say  to  the  Kafirs,  "  after  a  certain  time  we  will  not  allow  any  cases  to  come 

before  our  courts,'*  they  would  understand  that ;  then  we  would  explain  further  "  that  we 
oannot  help  ourselves  as  far  as  the  past  is  concerned,  and  we  must  give  you  time  to  con- 
form to  our  laws,  but  after  that  time  we  will  not  listen  to  any  which  come  before  the 
courts,"  then  they  would  understand  this. 

2621.  You  propose  that  after  this  term  you  fix  upon,  aUpolygamous  marriages 
shall  be  studiously  avoided  by  Government  and  the  courts  ? — ^x es.  Suppose  the  time 
specified  was  1886,  and  a  man  came  with  a  case  where  he  wanted  to  recover  dowry  from 
a  marriage  which  took  place  in  1876,  you  would  listen  to  him  and  adjudicate  on  his 
case,  but  you  would  let  him  know  that  you  would  not  have  dealt  with  it  had  it  arisen 
from  a  marriage  subsequent  to  the  passing  of  the  law.  They  would  understand  your 
explanation  from  their  experience  of  their  chiefs,  who  some  times  say  of  a  case, "  We  can- 
not listen  to  this,  it  is  no  longer  to  be  adjudicated  upon." 

2622.  Do  you  think  the  term  of  five  years  a  reasonable  time  in  which  the  natives 
could  make  themselves  familiar  with  the  proposed  law  ? — I  think  so,  but  if  it  were  thought 
a  lonj?er  period  should  be  allowed,  I  would  not  insist  on  a  period  of  five  years.  I  simply 
said  nve  as  a  term  of  convenience. 

2623.  Would  you  say  that  at  the  termination  of  this  period,  whatever  it  may  be, 
all  polvgamous  marriages  should  be  dealt  with  as  crimes,  or  would  you  tell  them  to 
take  iJie  consequences  of  their  wives  being  declared  concubines  and  their  children 
illegitimate  P — The  point  raised  by  Mr.  Stanford  that  a  father  during  his  life-time  could 
distribute  what  stock  he  liked  to  his  children,  would  apply  to  the  last  part  of  your  ques- 
tion. But  I  would  not  hastily  make  their  non-observance  of  the  laws,  crimes,  f^irst 
explain  to  them,  and  see  that  they  understand  them,  and  then  punish  for  refusal  to  obey 
them. 

2624.  I  tmderstand  jou  to  say  that  ukulobola  is  not  necessarily  an  evil  perse  ? — 


2625.  Are  you  aware  that  in  that  respect  you  differ  from  the  French  missionaries  ? 
— Yes,  I  know  I  differ  from  them,  and  likewise  differ  from  missionaries  of  my  own  de- 
nomination. I  was  secretary  to  the  Missionary  Conference  at  the  time  the  report  was 
drawn  up,  and  there  was  a  certain  number  of  us  who  were  not  unfavourable  to  ukulo- 
bola, ana  the  most  remarkable  thing  was,  that  those  who  understood  the  natives,  and 
had  been  most  successful  in  their  work  amongst  them,  did  not  think  ukulobola  was  such 
a  great  sin  as  those  who  were  new  comers  to  the  colony. 

2626.  Then  I  take  it  you  are  of  opinion  that  for  a  time,  at  any  rate,  the  Govern- 
ment might  with  safety  legalize  ukulobola  P — ^Yes. 

2627.  Mr.  RolIandJ]  In  your  evidence  on  ikazi^  you  stated  that  the  woman  had 
a  daim  upon  her  father  for  maintenance ;  do  you  use  this  word  in  the  European  sense  of 
the  term  P — I  stated,  I  think,  that  this  question  of  maintenance  is  something  new  that 
is  being  imported  into  the  custom  of  ukulobola,  as  Kafirs  never  look  at  that  point  of 
the  question.    A  father  would  always  maintain  his  daughter  if  it  were  necessary. 

2628.  Would  not  a  woman,  if  she  returned  to  her  father's  kraal,  earn  her  own 
living,  and  so  require  no  maintenance  P — I  have  known  of  the  case  of  a  widow  with  two 
children,  going  to  her  husband's  brother,  her  husband  being  dead,  and  just  simply  tak- 
ing up  her  position  there.  She  had  to  be  maintained,  because  she  had  nothing.  Ulti- 
mately she  nad  her  garden  pointed  out  to  her,  she  got  her  own  hut,  and  supported  her- 
self and  her  two  children. 

2629.  Is  it  not  a  fact  that  an  adult  woman,  married  or  not  married,  is  a  source 
of  profit  to  a  man  P — Yes,  if  she  is  a  Kafir  woman. 

2630.  Taking  the  case  of  widows,  and  women  who  had  left  their  husbands,  and 
ikazi  were  not  allowed  to  be  given  for  them  a  second  time,  and  the  first  ikazi  was  not 
returned,  would  it  not  be  considered  a  crying  injustice  P — It  would  be  a  new  thing  to 
E^afirs.  I  stated  that  I  did  not  know  of  a  single  case  where  a  father  had  kept  a  girl,  who 
had  returned  from  her  husband,  as  well  as  the  ikazi. 

2631.  If  ukulobola,  as  a  practice,  is  not  bad,  why  should  it  be  limited  ? — For 
this  reason,  that,  if  limited,  it  would  encourage  legal  marriages,  whereas  if  natives  have 
to  pay  alar^e  number  of  cattle  for  a  wife,  it  would  have  the  tendency  to  check  marriages. 
Before  passing  any  measure,  we  must  sec  that  we  can  enforce  them.  One  of  the  greatest 
mistakes  made  by  the  colony  was  hastily  annexing  territories  and  tribes  in 
the  Transkei,  whom  we  thought  we  could  manage,  because  we  were  not  able  to  manage 
the  natives  in  our  neighbourhood.  When  we  first  show  that  we  can  legislate  among 
the  natives  in  our  neighbourhood,  we  will  have  solved  the  native  difficulty. 

2632.  Thirty  head  of  cattle  has  been  the  average  paid  for  girls  in  Ibasutoland,  at 
which  they  are  snatched  up,  and  if  you  limit  the  number  to  five  as  you  suggested, 
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Pev.  /.  A.  Chalmers  would  it  not  cause  troublo  in  Basutoland,  as  they  will  expect  the  law  to  include  themP — 
Sept  "22"  1881      perhaps  five  head  of  cattle  in  the  colony  would  be  equal  to  thirty  head  in  Basutoland, 
"     '        *      as  there  are  larger  numbers  of  cattlo  there. 

2633.  Don't  you  think  the  better  plan  would  be  to  let  the  whole  matter  alone  and 
not  legislate  on  it  all,  as  it  would  be  likely  to  irritate  the  natives  ? — The  Kafirs  have 
acknowledged  us  as  their  rulers,  and  are  willing  to  bring  their  cases  before  our  oourts. 
It  would  hardly  do  now  to  say  that  we  shall  have  nothing  to  do  with  them. 

2634.  Don't  you  think  it  would  be  well  to  codify  native  laws  in  some  form  P — ^Tes, 
it  would. 

2635.  Do  you  think  it  would  be  well  to  engraft  changes  upon  these  native  laws  P — 
Yes,  such  changes  aa  commend  themselves  to  the  people,  and  are  such  as  will  promote  the 
welfare  of  the  colony. 

2636.  Do  you  tliink  it  desirable  to  make  any  changes  ? — Yes,  such  as  aro  calcu- 
lated to  improve  the  condition  of  the  natives,  without  being  of  too  sweeping  a  characteEr. 
One  of  the  greatest  soiu-ces  of  trouble,  with  reference  to  the  Grcalekas,  arose  from  the  fact 
that  we  brought  over  the  people  from  beyond  the  Bashee  and  then  left  them  to  them- 
selves. I  am  not  now  speaking  from  hearsay,  but  from  personal  observation.  I  was 
one  of  the  missionaries  who  went  a?ross  the  Bashee  to  interview  Krcli,  before  he  was 
allowed  to  return  to  the  country^  and  then  frequently  \'isited  him  and  his  people  after- 
wards, and  I  obser\'ed  that  after  ho  was  brought  into  his  own  country  he  was  reinstated 
in  the  chieftainship,  and  then  left  to  do  as  he  pleased.  Onis  Resident  who  was  there 
told  me  that  he  had  nothing  to  do  but  write  passes,  and  that  Kreli  was  paramount. 
That  state  of  things  was  not  understood  by  some  of  the  officials  in  the  colony,  and  the 
result  was  the  war  of  1877.  If  we  had  exercised  some  control  over  the  Gcalekas  from 
the  time  of  their  settlement,  we  might  have  been  able  to  check  them,  but  we  did  not, 
and  they  thought  that  they  were  free  to  do  as  they  pleased,  and  settle  their  own  dis- 
putes without  our  interference. 

2637.  Were  not  the  Gaikas  controlled  ? — They  were  left  very  much  to  themselves 
and  their  chiefs.  I  think  you  would  find  that  intelligent  natives  would  tell  you  that  if 
the  law  was  explained  to  them  and  they  understood  it,  they  would  submit  to  it.  If 
the  native  cannot  understand  the  law,  he  resists  it  and  is  suspicious  of  it. 

2638.  To  what  do  you  atti'ibute  the  dissatisfaction  with  our  laws  shown  by  the 
natives  in  Fingoland,  and  Emigrant  Tombuland  ? — I  cannot  express  an  opinion  about 
those  countries.  But  I  think  from  what  I  know  of  the  Kafirs  that  they  are  suspidous 
of  a  constant  change  of  rule,  of  government,  and  legislation.  They  feel  that  their 
position  is  imoertain,  they  don't  know  when  they  may  be  removed  from  one  place  to 
another.  They  do  not  feel  at  home,  or  that  Government  is  interested  in  them  as  a 
people. 

2639.  Is  a  Kafir  woman  allowed  to  hold  property  P — I  have  only  heard  of  one  ease 
of  a  woman  holding  property,  whether  married  or  unmarried.  Tyali's  wives  to  this 
day  are  simply  living  with  their  sons,  and  one  of  them  was  a  great  wife,  and  the  other 
a  right-hand  wife.  The  only  case  I  heard  of  was  that  of  the  regent  Nonesi  in  Tam- 
bookieland.  There  is  a  singular  case  in  Gaika  history.  Gaika  was  an  infant  when  hifl 
father  died,  and  his  mother  was  chief ;  so  to  prevent  difficulties  of  various  kinds  arising, 
the  people  got  a  husband  for  her,  and  gave  the  lobola  for  him,  and  they  called'  the 
husband  wife,  and  she  was  the  husband,  and  certain  property  was  set  apart  for  her ;  but 
even  the  Kafirs  speak  of  this  as  a  peculiar  case. 

2640.  Is  a  woman  never  capable  of  inheriting  anything  ? — Not  that  I  have  heaid 
of,  unless  her  children  are  minors. 

2641.  If  a  woman  is  incapable  of  possessing  property,  how  can  she  confer  rights  upon 
others,  and  how  can  she  be  said  to  have  a  claim  for  maintenance  upon  her  father  because 
of  the  ikazi? — I  have  said  that  the  idea  of  maintenance  takes  no  share  in  the  parents' 
mind  when  the  dowry  is  considered. 

2642.  Would  not  legislation  here  to  limit  the  dowry  have  some  effect  on  the 
natives  in  Basutoland  ? — I  do  not  know  anything  about  Basutoland ;  but  there  must  bo 
some  great  difference  between  the  social  relations  of  the  people  there  and  the  Kafirs, 
because  when  Mapassa  and  his  people  took  refuge  there  in  1857,  after  the  cattle  killing, 
he  retiuTied  in  1864  or  1865,  and  said  he  could  not  live  in  Basutoland,  that  he  did  not 
imderstand  the  customs  of  the  Basutos,  and  that  he  preferred  to  come  home  to  his  own 
country  to  die  there,  even  though  he  lived  in  poveiiy.  It  is  remarkable  that  none  of 
those  who  retimied  with  Mapassa  had  contracted  maniages  among  the  Basuto  ^Is. 

2643.  Sir  J,  2).  JBatrt/^  Suppose  you  fixed  a  period  of  five  years,  within  which 
marriages  were  to  be  registered,  and  after  which  polygamous  marriages  were  to  coaae, 
do  you  think  they  would  register  P — Yes,  I  think  so. 

2644.  Don't  you  think  they  would  say  this  is  a  law  to  abolish  polygamy,  let  us  re- 
sist it  at  once  P — ^Not  if  it  were  fully  explained  to  them. 
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2645.  If  ukulobola    were  connected   with   monogamy,   would   you   think   it  a  Rev.  /.  A,  Cfuiimm, 

virtue  P — Yes.  Soot  "22^1 881 

2646.  And  the  reason  you  would  limit  the  amount  of  the  ukulobola  is  to  prevent        ^  •     » 
polygamy  ? — Yes. 

2647.  Suppose  you  recognized  ukulobola,  and  made  a  provision  that  it  shall  only  be 
given  for  the  first  wife,  would  not  that  also  tend  to  check  polygamy  P — Yes,  there  might 
be  a  provision  of  that  kind. 

2648.  Mr.  Holland.']  Do  you  think  the  natives  would  pay  a  registration  fee  P — I 
would  have  no  fee,  but  would  make  registration  ajs  easy  as  possible  for  the  Kafirs. 


Graham^a  Tou^n,  Friday^  23rrf  September, 

Sir  J.  D.  Barry. 
W.  E.  Stanford,  Esq.  |  E.  8.  Rolland,  Esq. 

J.  Ayliff,  Esq.,  M.L.A. 

Examination  of  the  Rev.  J.  A.  Chalmers  continued. 

2649.  Sir  J.  D.  Barry,']  Do  you  know  of  any  system  of  land  tenure  which  obtains  Rev.  /.  A.  Chaimirt. 
among  the  natives  P — Aa  far  as  I  understand  the  system  it  is  this,  that  all  land  belongs  

to  tiiie  chief,  but  there  are  certain  districts  allotted  to  the  chief  men  of  the  tribe,  or  to  ^^*'  ^^'  ^^^^' 
petty  chiefs,  and  these  portions  are  under  their  control.  For  instance,  when  Tyali  was 
^in  life  there  was  a  obtain  strip  of  country  near  the  Qwali,  which  Soga  had  charge  of. 
*Ab  far  as  I  understand  the  system  of  land  tenure,  it  is  a  very  simple  one.  The  common 
people  get  their  lands  and  gardens  pointed  out  to  them  by  the  chief  councillor  of  the 
district.  The  Kafirs  were  not  an  agricultural  people  at  all,  and  it  is  only  lately,  within 
the  last  twenty  years,  that  they  have  become  an  agricultural  people,  and  that  they  have 
maintained  themselves  by  their  gardens.  In  my  boyhood,  in  the  whole  of  Gfwali  district, 
with  the  exception  of  the  mission  and  Christian  people's  gardens,  and  a  few  acres  cul- 
tivated by  old  Soga,  the  councillor,  there  were  no  heathen  Kafirs  who  had  gardens  down 
in  the  vaJley.  The  natives  cultivated  small  plots  along  the  slopes  of  the  moimtain,  and 
hoed  up  very  small  pieces  of  land.  They  lived  chiefly  on  milk.  The  cattle  graze  in 
common,  and  there  were  certain  "  vee  kraals  "  where  the  cattle  were  kept  at  certain 
seasons  of  the  year.  But  sometimes  one  man's  cattle  grazed  on  a  certain  ridge,  and 
that  was  known  as  his  grazing  ground. 

2650.  Do  the  chior  s  cattle  run  separately  ? — They  ai^e  distributed  among  all  his 
people.  If  Sandili,  for  example,  got  the  present  of  a  heifer  from  any  of  his  people,  he 
mi^t  not  take  it  away,  but  simply  give  instructions  that  it  was  to  remain  at  the  kraal 
of  the  giver,  and  it  would  be  known  to  every  one  as  the  chief's  cow. 

2651.  Does  the  chief  go  and  beg  among  his  people  P — Yes,  it  is  a  very  common 
practice. 

2652.  Were  the  cattle  which  remained  at  the  chief's  kraal  allowed  to  herd  with 
the  common  cattle  P— That  is  a  matter  pro!  7  much  left  to  the  herds,  and  no  particulaa* 
place  was  assigned  them,  for  the  chief's  eiittle  can  graze  anywhere,  and  disputes  arise  only 
when  herbc^e  is  scarce. 

2653.  Had  every  man  a  right  t^  claim  a  garden  plot  P — Tes,  everyone. 

2654.  If  a  headman  refuses  to  give  a  plot  of  ground  to  a  man,  can  the  latter 
appeal  to  the  chief  P — ^Yes.  Of  course,  land  disjiiites  have  arisen,  and  to  my  knowledge 
smoe  these  tribes  have  been  taken  over  by  the  English  Government,  the  headman  or 
chief  gave  decisions  on  the  case  as  it  was  brought  before  them. 

2655.  If  a  man  had  a  piece  of  ground  allotted  to  him,  could  ho  be  removed  by  the 
headman  without  his  consent  P — The  chief  could  remove  him.  I  have  known  a  case  in 
which  Sandili  removed  a  man  who  was  very  unwilling  to  be  removed.  It  is  an  old 
Kftfiy  custom  that  a  chief  can  go  and  take  possession  of  a  coimcillor's  kraal,  or  the  kraal 
of  any  man,  and  drive  his  own  cattle  into  it. 

2656.  It  is  a  perfectly  arbitrary  act  of  the  chief  P — Yes. 

2657.  Is  there  no  trial  P — No,  but  the  man  would  get  warning  that  the  chief  was 
coming. 

2658.  Had  the  man  done  anything  to  justify  the  act  of  Sandili  P — No,  but  the 
part  of  the  country  where  this  man  had  settled  was  very  productive,  and  good  for 
cattle. 

2659.  Is  the  system  you  have  mentioned  the  only  system  of  land  tenure  ? — As  far 
as  I  know  it  is, 

xj2 
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fiav.  /.  A.  Chainurt.         2660.  Has  there  been  no  system  grafted  upon  that  by  ns,  or  by  natdves  who  have 

oome  in  oontaot  with  us  P — There  is  only  a  grant  to  mission  stations  and  individual 

Sept.  23, 1S81.     grants  to  chiefs. 

2661.  What  is  the  nature  of  the  grants  to  mission  stations  P — A  oertain  piece  of 
land  is  granted  to  each  denomination  carrying  on  mission  work.  For  example,  the 
United  Presbyterian  Church  had  three  grants  in  the  Gaika  district,  of  about  siz  hun- 
dred acres  each.  The  one  was  at  Thomas  Eiver,  the  second  at  TJmqwali,  and  the  third 
at  Lujilo.     These  were  surveyed  and  titles  given  to  the  missions. 

2662.  Had  the  missions  absolute  property  in  the  land  P — In  the  title-deed  it  says 
the  land  is  granted  for  mission  purposes. 

2663.  Has  the  land  been  held  for  these  purposes  up  to  the  present  time  P — The 
mission  at  Lujilo  is  imoccupied,  in  consequence  of  the  removal  of  tibie  Guikas ;  Thomas 
Biver  is  occupied  by  a  native  evangelist,  no  European  missionaries  being  there ;  while 
the  Umqwali  is  occupied  by  a  resident  missionary. 

2664.  Have  you  the  right  to  claim  the  ones  unoccupied  P — I  think  we  would,  or 
else  we  would  have  the  right  to  exchange  it. 

2665.  Do  you  think  you  would  have  the  right  to  sell  it  without  consoltang 
Gk)V6mment  P — ^1  think  not.  I  shoidd  not  like  to  commit  the  ministers  of  my  own 
denomination  by  giving  a  decided  answer  on  this  point. 

2666.  What  was  tne  cause  of  Lujilo  being  deserted  P — When  the  war  broke  out, 
Umqwali  was  pointed  out  as  the  centre  of  loyalty,  and  the  people  were  ordered  to 
rally  there,  and  they  all  collected  together  there.  Since  then  the  Gkdkas  have  been 
sent  across  the  Kei ;  and  there  is  some  little  difficulty  about  occupying  this  station, 
because  there  is  no  population  of  any  number  immediately  around  it.  What  we  were 
aiming  at  was  to  get  a  native  location  round  this  place.  There  is  a  reserve  round 
Henderson  at  the  Thomas  Biver,  which  has  not  been  sold,  and  is  unoccupied,  and  we 
hope  Government  may  be  pleased  to  grant  the  reserve  adjoining  it  as  a  native  location 
so  that  we  may  carry  on  the  mission  work  among  the  farming  population  and  the 
natives  who  might  be  located  in  that  district. 

2667.  How  much  land  do  you  occupy  ? — At  Thomas  Eiver  we  have  little  more 
than  six  hundred  acres,  and  the  same  extent  at  the  other  missions,  though  Umqwali 
may  be  less. 

2668.  Do  you  ^ve  the  land  out  to  the  natives  P — At  Henderson  the  whole  of  the 
arable  land  was  cultivated  by  natives.  They  were  located  on  the  nussion  lands,  and 
Had  the  use  of  the  arable  land.  I  am  speaking  now  of  the  system  with  reference  to 
the  grant  made  to  us  for  mission  purposes. 

2669.  Did  you  select  these  allotments  P — My  principle  was  this :  after  the  land 
was  surveyed  and  the  present  Auditor-General  had  pointed  out  the  terms  on  which  the 
people  were  to  occupy  the  land  within  the  mission  allotment,  I  saw  that  I  would  be 
kept  continually  settling  land  disputes  unless  I  adopted  some  plan,  and  I  told  the 
Christian  native  men  that  they  were  to  divide  all  the  arable  land  according  to  the 
number  of  families  located  there,  and  that  they  were  to  settle  all  land  disputes  of  any 
kind,  such  as  trespass,  alloting  groxmd  for  widows,  &c. 

2670.  Did  you  act  upon  that  system  P — Yes,  up  to  the  time  of  my  leaving. 

2671.  Was  it  satisfactory  P—Tes.  ^ 

2672.  Did  disputes  arise  P — Yes,  disputes  arose  from  cattle  straying  into  garden 
grounds,  about  encroachments,  and  about  different  allotments,  and  all  were  settled 
among  the  people  themselves. 

2673.  Do  you  know  of  the  manner  in  which  they  settled  these  disputes  P — All 
the  men  of  the  location  met  together,  and  talked  over  the  matter.  The  arable  land 
was  in  the  shape  of  a  horseshoe,  and  aroimd  this  were  settled  between  twenty  and 
thirty  families. 

2674.  By  what  process  did  they  come  to  a  decision  P — They  usually  settled  these 
matters  by  the  majority,  or  according  to  the  opinion  of  the  influential  among  them. 
They  have  a  way  of  arriving  at  a  decision  by  discussing  the  question  and  hearing  all 
the  merits  of  the  case.  They  ascertain  the  general  opinion  without  taking  a  formal 
vote,  and  the  people  assembled  are  all  guided  by  that  opinion.  For  example,  M  I  were 
a  headman,  and  a  case  were  brought  before  me,  I  would  hear  the  discussion,  and  then 
say  to  another  man,  "  What  do  you  say  P"  He  will  say  what  he  thinks  ought  to  be  the 
judgment.  If  the  other  men  approve  they  will  say,  "  We  agree,"  and  that  may  be 
accepted  as  the  judgment.    It  is  not  done  hurriedly. 

2675.  If  they  could  not  come  to  a  decision  P — They  referred  to  me. 

^676,  You  say  that  worked  well  P — Yes,  it  worked  so  well  that  I  had  no  trouble 
ivhatev^. 

2677.  Qas  the  effect  of  that  system  been  to  give  rights  of  occupation  to  the  menP 
—ryes,  those  who  cultivated  a  piece  of  ground  had  a  right  to  it.     The  right  belonged 
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to  the  mission  not  to  the  missionary,  for  the  title  was  made  out  in  the  name  of  the  B«y.  /.  A.  Chaiwm%* 
moderator  and  clerk  of  Presbytery  on  behalf  of  the  United   Presbyterian    Ohuroh  of     ^    .  'TT^^^^ 

Scotland.  ^  Sept.  23,  1881. 

2678.  Would  not  that  system  tend  ultimately  to  interfere  with  the  right  of  the 
missionaries  to  the  land  ? — The  right  cannot  be  interfered  with,  for  there  was  a  title 
given  to  the  whole.  My  reason  for  adopting  it  was  partly  to  save  myself  being  mixed 
up  with  lawsuits,  and  partly  to  give  the  men  an  interest  in  the  land. 

2679.  Don't  you  think  it  would  be  a  good  thing  if  Government  formed  locations 
of  tbat  kind  and  gave  the  natives  the  same  right  of  settling  their  own  matters  'i — ^Yes, 
but  there  is  one  thing  that  has  been  a  sore  point  with  Christian  natives,  I  mean  those 
connected  with  the  Presbyterian  Church.  Even  though  Government  has  allowed 
missions  at  certain  points,  yet  they  are  of  a  very  uncertain  character,  and  in  time  of 
war  they  are  liable  to  be  closed,  as  in  the  case  of  the  Thomas  Eiver  and  Lujilo  mis- 
sions. The  people  feel  that  although  they  are  settled  on  mission  lands,  they  are  liable 
to  be  ejected  in  time  of  war,  even  though  thev  have  done  nothing  to  warrant  it.  I 
have  known  instances  where  this  sort  oi  removal  has  result^  in  the  disloyalty  of 
people,  who  otherwise,  if  left  imdisturbed,  would  have  continued  loyal. 

2680.  Was  that  done  with  the  purpose  of  protecting  the  natives,  or  from  a  sus- 
picion of  their  disloyality  ? — I  do  not  think  it  was  to  protect  the  natives,  but  rather 
trom  suspicion.  They  have  been  removed  in  the  excitement  consequent  on  war ;  the 
ntuation  of  the  people  was  not  considered  calmly,  and  the  missionanes  were  not  con- 
sulted. 

2681.  Did  the  system  you  adopted  give  the  occupier  a  permanent  right  to  the 
soil?— No. 

2682.  Do  you  think  it  advisable  to  give  men  who  have  qualified  themselves  by 
good  conduct,  a  right  to  land  P — ^I  think  the  best  way  of  gaining  the  confidence  of 
natives  would  be  to  settle  them  on  locations  properly  supervised,  such  as  that  of 
Kama's,  but  perhaj[M3  not  so  large,  where  they  would  not  be  liable  to  be  removed  to 
and  fro.  The  natives  would  feel  that  they  were  living  on  their  own  lands  and  they 
would  have  more  confidence  in  us. 

2683.  Do  you  think  it  advisable  to  give  men,  who  have  qualified  themselves  by 
good  conduct  and  long  occupation,  the  power  of  converting  their  right  of  occupation  into 
individual  title  if  they  wished  it? — My  only  objection  to  individual  title  is  that  the 
man  may  become  insolvent  or  a  drunkard,  and  so  surrender  his  title.  But  titles  to  land 
have  been  of  much  value,  and  saved,  as  I  have  been  informed,  the  mission  station  at 
the  Perie,  imder  the  Rev.  Mr.  Boss,  of  the  Free  Church,  which,  it  is  said,  would  other- 
wise have  been  depopulated  during  the  war.  The  story  of  that,  however,  could  best  be 
told  by  Mr.  Boss  himself.  It  has  also  been  said  that  it  saved  the  mission  station  at 
Bums  Hill. 

2684.  How  has  it  saved  them  ? — By  preventing  the  native  occupants,  who  were 
suspected  during  the  war,  without  sufficient  evidence,  from  being  ejected  from  the  land. 

2685.  What  is  your  reason  for  objecting  to  an  insolvent  having  individual  title  ? 
— Because  the  land  would  probably  pass  into  the  hands  of  some  speculating  European. 

2686.  Would  not  that  difficulty  be  met  if  a  condition  were  made  that  an  insolvent 
forfeits  his  right  to  the  land  ? — Yes,  so  long  as  the  forfeiture  does  not  give  to  any 
white  man  the  power  of  acquiring  the  land,  which  should  be  kept  exclusively  for  the 
benefit  of  the  natives. 

2687.  How  do  you  think  the  rent  acquired  from  lands  so  occupied  should  be  spent? 
— ^A  part  of  it  might  be  used  for  educational  purposes. 

2688.  Do  you  know  of  any  cases  where  natives  have  shown  a  desire  to  become 
purchasers  of  land  ? — They  were  very  anxious  to  purchase  land  before  the  war.  Oba 
had  purchased  a  fcom  at  the  Keiskama,  at  the  jimction  of  the  Kat  and  Chuniie.  San- 
dili  was  in  search  of  a  farm,  but  could  not  come  to  terms.  Fynn  collected  a  sum  of 
money  amounting  to  fifteen  hundred  pounds,  which  was  lodged  in  one  of  the  local  banks 
ia  King  William's  Town  by,  I  believe,  the  Hon.  Mr.  Memman,  who  was  then  in  office. 
There  was  a  growing  desire  among  the  chiefs,  as  among  common  men,  to  purchase 
land.  The  cose  of  Oba,  however,  I  fancy,  has  so  far  checked  it.  He  purchased  a  farm  for 
two  thousand  pounds  cosh,  for  himself  personally,  but  ultimately  it  turned  out  that  it 
vjras  for  the  whole  tribe.  The  Government  did  everything  in  its  power  to  prevent  the 
sale  being  effected,  Oba,  however,  defied  Government.  Mr.  Brownlee  also  used  his 
influence  to  stop  the  sale,  but  to  no  effect.  Oba  came  down  to  the  farm  with  nearly 
the  whole  of  his  people,  and  within  three  months  there  was  not  a  blade  of  grass  on  the 
farm.  He  purchased  the  adjoining  farm,  and  gave  for  it  a  promissory  note  for  a  very 
large  amount,  but  he  only  paid  a  certain  amount  of  this,  and  became  insolvent.  Judg- 
ment was  given  against  him,  and  he  forfeited  the  land,  while  the  other  farm  was  taken 
in  execTition.  In  consequence,  the  people  are  not  so  anxious  to  buy,  as  they  say  they 
contributed  to  a  purchase  which  did  not  benefit  them. 
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HeT.  /.  A.  Chalmers,  2689.  If  the  natives  wero  informed  that  they  could  buy  on  their  own  behalf,  with- 

~"  out  reference  to  the  tribe,  would  they  be  inclined  to  a(5quire  land  ? — Yes,  I  think  \ki&^ 

^  '     '        *      would  eagerly  \s\xy.     Go,  one  of  Mr.  Brownlee's  men,  a  polygamist,  has  purchased  land 

for  himself.  If  I  am  not  misinformed,  yeai*8  ago  he  sun-endered  'limself  as  a  notorious 
thief  to  Mr.  Brownlee,  and,  very  smart  man,  was  made  a  "  sheriff,"  and  he  rose  in  hia 
position  and  acquired  property.  When  ho  was  up  in  Kafirland  he  had  a  large  flock  of 
geese,  which  he  used  to  pluck  and  sell  the  feathers.  He  had  sheep,  wagons,  and 
finally  developed  into  a  land  o^vner.     He  used  to  have  somewhere  about  eight  wives. 

2690.  On  the  whole  you  would  commend  the  purchase  of  land  by  natives  ? — Yes. 

2691.  Mr.  Sfmiford.']  AVith  regard  to  individual  land  tenure,  do  you  think  it 
should  be  granted  to  natives,  including  those  who  are  still  heathen,  and  without  their 
coming  forward  to  (isk  for  these  titles  ? — I  do  not  see  how  the  heathen  natives  will 
quietly  submit  to  the  laws  and  enactments  passed,  unless  you  give  them  some  personal 
interest  in  the  land. 

2692.  Do  you  not  think  it  would  be  giving  them  a  sufficient  interest  in  the  land, 
supposing  the  locations  were  granted  to  them  in  trust  and  inalienable  — ^Yes,  if  tiiat 
oould  be  done,  it  would  be  the  best  method  that  could  be  adopted. 

2693.  Would  you  prefer  that  system  to  individual  title  where  it  could  be  adopted.^ 
—Yes. 

2694.  In  whose  name  was  the  title  for  the  whole  of  the  arable  land  at  the  Thomai 
River  station  held  P — In  that  of  two  officers  of  the  Presbyterian  Church. 

•  2695.  Were  the  plots  held  by  the  natives  surv^eyed  ? — No. 

2696.  You  say  the  system  there  answered  well  ? — Yes,  as  far  as  I  was  concerned. 

2697.  Did  the  natives  turn  their  attention  to  agiicultm-e  ? — Yes,  I  encouraged 
them  to  cultivate  forage,  mealies,  beans  and  peas.  Our  great  difficulty  arose  from  the 
want  of  water.  AVe  were  taking  out  a  water-furrow,  and  had  gone  a  good  length  vith 
it,  but  it  ran  through  the  lands  of  our  heathen  neighbours,  and  we  applied  to  Govon* 
ment  to  be  allowed  the  water-rights  through  these  lands,  but  this  was  not  considered 
advisable  to  grant.     We  had  no  land  disputes,  we  lived  peaceably  with  our  neighboan. 

2698.  Was  there  sufficient  grazing  ground  for  the  cuttle  ? — Yes,  but  not  on  the 
mission  grant ;  our  cattle  grazed  with  those  of  our  heathen  fiiends  on  the  surrounding 
hills. 

2699.  If  men  are  selected  from  the  locations  to  form  a  sort  of  government  body, 
would  you  fix  on  wealth  as  a  qualification  ? — No,  because  there  are  many  poor  mai 
who  are  men  of  character.  For  example,  at  Thomas  River  there  was  an  old  heathen 
named  Sonku,  who  was  a  poor  man,  but  if  his  chief  wished  to  get  the  best  advice  Sooh 
was  always  sent  for,  because  he  was  known  to  be  a  man  of  great  common  sense.  Even 
my  best  advisers  in  the  mission  field  among  the  natives  were  poor  men.  Then  one  of 
the  richest  men  in  the  Graika  tribe  was  never  admitted  into  the  Council,  because  he  w« 
not  a  man  of  any  solidity  of  character,  and  ho  is  only  one  instance  out  of  many. 

Hon.  George  Woody  M.L.C,  residing  in  Graham's  Town,  called  in  and  examined. 

Hon.Of.JToorfjM.L.C.  2700.  Sir  J.  D,  Barry J\  How  long   have  you  been  in  the  colony? — ^I  came  in 

1820,  and  have  been  living  most  of  my  time  In  Graham's  Town.  In  my  younger  dsjB 
I  lived  a  good  deal  in  Kaurland,  and  travelled  through  the  country  as  far  as  Griquft- 
town  and  the  Bashee. 

2701.  Have  you  come  in  contact  with  the  natives,  and  observed  their  customs  F— 
Yes,  especially  among  the  Kafirs. 

2702.  Can  you  state  what  special  knowledge  you  have  of  the  natives  P — ^Having 
been  a  favourite  with  most  of  the  chiefs,  and  especially  so  with  Hintza,  I  had  many 
opportunities  of  attending  native  meetings,  as  well  as  their  debates,  and  of  seeing  tkeir 
marriages  and  festivities. 

2703.  Can  you  describe  their  proceedings  at  any  trial  you  may  have  witnensedf 
— Their  lawsuits  are  conducted  quito  as  decorously  as  any  I  have  seen  in  our  conitB. 
Disturbances  are  not  tolerated.     If  an  individual  seeks  for  redress  he  goes  to  the  Great 
Place  to  complain  and  ask  for  juctice,  and  a  day  is  fixed  for  the  court  to  assemble.  Bie 
chief  with  the  councillors,  in  one  case  I  saw,  sat  in  a  circle,  the  plaintiff  being  in  a  OOU"    ' 
spicuous  place  outside  the  kraal,  and  the  defendant  about  ten  yards  from  him.     At  the 
entrance  to  the  kraal  a  man  was  stationed  to  put  questions  from  the  court  to  either  partj) 
and  to  hear  what  they  had  to  say,  and  pass  on  the  reply  to  the  com*t.     Thoy  spared  no 
time  and  were  rigid  in  the  interpretation.     After  the  case  had  been  heard,  pro  and  €on^ 
the  court  decided  upon  its  merits. 

2704.  Was  there  any  form  in  the  nature  of  an  oath  ? — It  was  a  part  of  the  duty 
of  the  man  stationed  between  the  parties  to  the  suit  and  the  court  to  warn  the  foimer 
to  take  care  about  what  they  were  sa;\dng,  and  if  either  of  them  made  false  statements 
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would  be  reprimanded  by  the  chief.     The  councillors  suggested  to  the  chief  any  Hon.  6'.?raarf,M.L.C, 
nts  they  thought  necessaiy  to  be  brought  forth.  Sept-'is^issi. 

2705.  Do  you  know  of  any  case  whore  no  decision  was  come  to  because  of  a  dis- 
reement  among  the  coimciUors? — That  I  never  witnessed.  I  should  think  the 
inion  of  the  majority  would  be  decisive. 

2706.  Did  the  councillors  act  as  a  sort  of  jury  ? — Quite  so,  or  as  legal  advisers. 

2707.  Do  you  think  we  could  adopt  that  system  in  its  entirety  in  the  colony  P — I 
not  think  so,  because  it  is  somewhat  antagonistic  to  civilization. 

2708.  Would  it  not  be  to  some  advantage  to  institute  among  the  natives  in  the 
iony  a  court  such  as  you  have  described  ? — ^In  some  instances  it  certainly  would  be  an 
yantage,  as  in  cases  of  theft.  For  instance,  in  the  case  of  sheep  or  cattle-stealing, 
'  the  native  law,  if  a  man  lost  a  beast  and  traced  its  spoor  up  to  some  kraal,  he  woidd 
I  to  the  people  of  that  kraal  and  claim  the  stolen  animal.  If  they  did  not  produce  it, 
e  owner  oould  demand  a  trial. 

2709.  That  is  the  principle  of  mutual  responsibility  P — ^Yes.  You  see  every  kraal  in 
afirland  had  a  headman,  whom  the  chief  could  call  to  accoimt.  A  tribe  of  Kafirs  is 
located  about  the  Grreat  Place,  that  in  case  of  emerffenoy  the  people  can  be  collected 
gether  almost  as  quickly  as  if  they  had  been  summoned  by  wire.  By  that  means  the  chief 
LS  a  power  within  a  power,  and  the  people  have  become  so  accustomed  to  it  that  they  like 
,  and  the  system  works  well.  To  deprive  them  of  it  is  to  do  them  an  injury  without 
eir  understanding  the  reason  for  which  it  was  done.  But  if  I  wanted  to  find  cause  to 
iprove  of  the  Government  of  to-day,  I  would  point  to  such  men  as  Capt.  Blyth,  the 
ev.  Dr.  Stewart,  and  Mr,  Charles  Brownlee.  Capt.  Blyth  is  a  model  man  in  man- 
ning the  natives,  in  getting  them  to  get  rid  of  their  bad  customs.     The  Fingoes  listen 

him  aa  to  a  father,  and  he  has  got  them  to  become  cultivators  and  industnous.  In 
atters  of  serious  import  the  people  will  swear  by  him  ;  the  greatest  oath  a  Kafir  can 
ke  being  by  the  name  of  his  cnief .  He  has  introduced  certain  institutions  among 
e  Fingoes  which  work  well. 

2710.  Is  there  any  form  of  swearing  by  the  chief  when  witnesses  are  called  ? — 
bey  say  to  a  man,  is  that  statement  true,  and  he  says,  *'  Yes,  true  in  the  name  of  the 
ief."  They  do  not  believe  it  possible  to  make  a  chief,  he  must  be  bom  to  the  station, 
id  they  compare  him  to  a  mountain,  according  to  his  power,  to  a  small  or  a  great 
ountam,  and  the  mountain  can  only  be  destroyed  by  violence.  Suppose  a  case  oc- 
xred  where  it  was  necessary  to  bring  the  name  of  the  chief  prominently  forward,  they 
>ald  address  him  as  '*  mountain  great,"  and  may  go  on  to  tell  how  this  moxmtain 
nanated. 

2711.  Has  Capt.  Blyth  acquired  for  himself  among  the  natives  the  position  of 
def  P — In  some  senses  perhaps  he  is  more  than  a  chief.  A  chief  has  a  right  to  take 
om  his  people;  he  may  not  take  it  by  force,  but  he  asks  for  it,  and  it  cannot  be  denied 
m,  whereas  Capt.  Blyth  would  ask  nothing  of  the  people,  but  will  encourage  them 
:  their  prosperity.  The  Fingoes,  however,  are  a  more  degraded  people  than  the  Kafirs, 
ley  have  been  in  a  condition  of  servitude  or  slavery,  which  always  has  a  deleterious 
feet  upon  the  character  of  men. 

2712.  Speaking  of  the  natives  within  the  colony,  do  you  think  that  the  native 
.ode  of  trial  by  councillors  could  be  introduced  among  them  P — If  you  had  intelligent 
stives  connected  with  Europeans  to  hear  Kafir  cases,  you  might  do  a  great  deal  to- 
ards  removing  the  feeling  the  natives  have,  that  you  wish  to  deprive  them  of  their 
istoms. 

2713.  Would  you  asssimilate  with  magistrates  in  the  colony,  where  native  cases 
re  conoemed,  a  jury  selected  from  among  the  natives  ? — You  must  do  that  or  you  will 
ave  something  worse.  If  you  had  a  native  jury,  with  European  presidents,  it  would 
e  siiDple  justice  to  natives. 

2714.  How  would  you  select  these  native  jurymen  ? — Suppose  a  tribe  had  no  chief, 
9  with  the  Gaikas,  you  would  have  no  difficulty  in  selecting  men,  as  there  are  many 
mong  them  of  great  respectabilitv.  I  would  say  to  a  magistrate  you  shall  summon  a 
ative  jury  to  try  that  case,  and  that  native  jury  shall  be  selected  trom  men  of  probity 
Jid  responsibility. 

2716.  How  would  you  get  at  the  best  men  P — He  would  be  a  bad  magistrate  who 
lid  not  know  the  chief  men  under  his  charge.  Then  again,  if  a  native  were  worth 
irenty  pounds,  whether  in  stock  or  in  money,  I  would  give  him  a  right  to  sit  as  a 
uiyman.  If  a  man  is  married,  earned  twenty  poimds,  and  is  an  industrious  man,  he 
buld  be  encouraged,  and  I  would  give  him  a  right  to  sit  on  a  jury,  provided  he  had 
ot  disqualified  himself  by  committing  a  crime. 

2716.  Do  you  think  that  system  would  work  out  of  the  colony,  in  the  Tranakei 
r  instance  P — I  have  no  doubt  of  it.  1  believe  if  the  system  were  adopted  in  the 
Iony,  and  were  fairly  and  properly  worked,  it  would  extend  to  the  Kafirs  in  the 
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Hon.d'.JFbM^yM.L.C.  Transkei  without  muoh  diffioultj.    It  would  create  a  desire  among  the  natives  outside 

— •  the  colony  to  have  the  same  advantages  among  themselves.     In  Sie  court-house  there 

^**     »   ^  •      are  generally  more  native  hearers  than  there  are  whites,  and  nothing  happens  there  that 

is  not  communicated  to  the  natives  throughout  the  country,  and,  as  a  rule,  they  get  the 
news  quicker  than  do  the  Europeans. 

2717.  Would  you  encourage  circuit  courts  to  go  among  the  natives? — I  would 
begin  to  try  the  experiment  in  the  colony,   and  in  Captain  Blyth's  country. 

2718.  Would  you  have  these  native  juries  decide  on  serious  cases,  such  as  those  of 
murder  P — ^Yes,  I  would. 

2719.  In  that  case  would  you  have  a  judge  sitting  in  the  court  ?— It  would  be 
advantageous,  because  they  have  learnt  that  a  judge  is  learned  and  independent,  and 
would  clearly  place  the  case  before  a  jury.  It  would  create  this  feeling  in  the  minds  of 
the  natives  "  Go  there  and  you  are  right."  There  are,  for  instance,  certain  attomies  in 
whom  they  place  the  utmost  reliance,  because  they  have  found  them  to  be  reliable. 

2720.  You  think  the  natives  would  understand  the  system  of  employing  respectable 
agents,  and  would  fall  in  with  that  system  ? — I  have  no  doubt  about  it,  and  could  be  ex- 
tended to  any  place  where  you  have  such  men  as  Captain  Blyth,  l)r.  Stewart,  and 
Colonel  Qxiintlis. 

2721.  Do  you  say  they  are  attached  to  their  laws  and  customs  ? — Yes. 

2722.  Do  you  think  it  would  be  a  good  thing  to  collect  the  best  of  their  laws  in 
one  volume,  and  put  them  in  the  form  of  a  code,  with  illustrations  of  what  the  law 
means  ? — I  think  so ;  you  must  select  your  information  from  various  sources,  and  strike 
out  the  abuses. 

2723.  Are  there  abuses  in  the  laws  themselve,  or  do  they  arise  in  the  application  of 
the  laws  ? — I  think  they  arise  from  the  application  of  them.  The  whole  of  Elafirland 
is  in  a  disturbed  state  owing  to  the  mis-government  of  our  Government.  The  trouble 
we  now  have,  if  my  information  is  worth  a  straw,  arises  out  of  the  simple  fact  of  the 
wrong  admimstration  of  government  since  1818.  When  Lord  Charles  Somerset  was 
Governor,  he  most  unadvisedly  made  a  treaty  with  Guika,  a  minor  chief,  subject  to  the 
control  of  Ndhlambe.  The  Government  made  Gaika  their  means  of  commumcation,  and 
sent  their  laws  through  him  to  be  carried  out.  From  that  resulted  the  war,  when  the 
prophet  Linx  or  Makanna  was  the  leader  of  the  people.  The  minds  of  the  chiefs  were 
prejudiced  against  the  English  from  that  day.  So  strong  was  the  feeling  of  the  ohie& 
that  Gaika  had  been  selected,  that  they  have  never  forgotten  the  mistake  of  the  Qtavet- 
nor.  The  next  thing  was  the  interference  of  some  oi  the  missionaries.  There  were 
men  sent  in  to  Kafirland  and  other  parts  totally  unfit  to  be  missionaries,  and  were  more 
political  than  religious.  If  we  only  took  to  their  influence  on  one  people,  the  Hottentots, 
m  their  political  capacity,  we  will  witness  an  example  of  the  destruction  they  have 
caused. 

2724.  Would  you  recommend  anything  like  the  encouragement  of  the  power  of 
native  chiefs  ? — ^No,  but  in  the  case  of  a  chief  Uke  Kama,  I  would  not  deprive  him  of 
his  chieftainship. 

2725.  Are  there  any  native  laws  you  would  strike  out  as  being  improper  f — That  is  a 
difficulty.  If  we  take,  for  instance,  the  law  of  marriage,  with  its  practice  of  giving 
dowry  for  a  wife,  the  man  buys  the  woman,  though  he  does  not  say  so,  and  if  he  died, 
the  woman  could  not  marry  in  that  tribe,  and  if  she  remained  there  would  become  a 
lost  woman.     She  could,  however,  go  to  her  father's  kraal. 

2726.  And  daim  maintenance  ? — That  they  will  give  her  by  instinct,  and  that  is  a 
circumstance  you  could  not  better. 

2727.  Do  you  think  ukulobola  should  be  abolished  ? — Not  by  law.  I  think  it 
will  abolish  itself  imder  the  influence  of  a  growing  Chistianity . 

2728.  Suppose  questions  arose  out  of  this  custom,  would  you  allow  the  the  law  to 
interfere  ? — Yes,  that  would  be  a  benefit. 

2729.  Mr.  JF.  E,  Stafford,']  At  the  time  you  were  moving  among  these  people, 
and  had  opportunities  of  seeing  their  proceedSngs,  did  you  come  to  the  conclusion 
that  justice  was  done  ? — As  a  rule,  I  think  so.  The  proceedings  most  frequently  arose 
out  of  charges  of  witchcraft  made  by  witch  doctors. 

2730.  Do  you  think  that  if  we  could  get  rid  of  the  witch  doctors,  and  make  the 
power  of  the  chief  subservient  to  that  of  the  ma^trate,  we  may  adopt  their  laws  and 
customs  so  far  as  they  accord  with  humanity  ?--l  think  so ;  and  would  decidedly  abolish 
the  witch  doctors  in  toto.  At  the  BufPalo,  when  Mr.  Brownlee  was  stationed  there,  a 
woman  was  smelt  out,  her  back  was  cruelly  burnt,  she  was  covered  with  ants,  and 
destroyed  by  some  Gktikas.  ^ 

2731.  At  the  time  you  were  among  the  people,  how  were  they  distributed? 

Every  chief  had  people  within  a  certain  area. 
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2732.  Wofl  Ndhlamlie  living  at  the  Olifants  Hoek,  near  Alexandria?— No; Hon.(7.^.JW 
you  are  alluding  to  a  time  before  me  Kafirs  were  driven  out  of  the  ZuurbQi^  and  Sun-  ^^^  2a  1 M 
day'a  river,  when  f he  {ailiisr  o{  Captain  Stookenstrom  was  killed.  At  the  time  I  speak  of, 

£no  had  his  oentre  near  Breakfast  Viei,  l^ato  had  his  place  not  far  from  King  William's 
Town,  and  Botman  had  his  place  not  far  from  the  Ghumie.  This  must  have  been  in 
1826. 

2733.  Was  Hintasa  recognized  as  the  paramount  chief  ? — ^Always,  as  long  as  lio 
lived.  •  He  wa«  a  marvellously  clever  man,  the  greater  black  man  I  ever  knew ;  and  it 
was,  in  my  opinion,  a  loss  to  the  country  when  he  was  destroyed.  Since  that,  the 
whole  of  Kafirlond  h^s  grievously  deteriorated.  The  moment  our  Government  altei'ed 
the  laiw  and  oustoms,  they  introduced  misery  and  wretchedness  by  iiitrodueing  fire- 
water, guns,  and  venereal  disease.  I  am  of  opinion  you  cannot  civilise  Kafirs  while  you 
alfew  tratdle  in  ^uns  ancl  strpog  drink.  I  do  not  believe  there  are  as  many  Kafirs  li\dng 
as  there  were  forty  years  ago,  and  they  are  not  half  so  healthy. 

'2794. ,  Would  you. reooooLmend. that  no  brandy  should  be  sold,  as  far  as  you  could 
preyeiit  itP^-**Tau.  could  prevent  it.  Government  might  prevent  the  sale  of  brandy  to 
natives.  Ypu  aught  soy  that  will  interfere  with  the  revenue.  I.  do  not  think  so. 
Suppose  a  husg/b  •duty.w^re  Ibcisd  on  the  importation  of  brandy,  it  woidd  become  so  dear 
thai;  piQi^le- wolMld.iiot  want  it,  and  the  supply  would  cease.  With  reference  to  c^uns,  I 
knoW'ilia^  18  a  4i|Eeve]|ce:C(f  opinion  about  that,  and  I  am  half  inclined  to  say  let  the 
natives  have  their  guns,  they  are  perfectly  useless  unless  they  have  ammimitiou ; 
and  if.Goyertiment.Sasihip  mpnopoly  of  the  gunpowder  trade,  you  have  it  in  your  own 
haadfl.  mMMjora  the  .thnse  rg^m^  eiols  which  prevent  the  spread  of  civilisation  in  Kafir- 
laadfc  .1  hAve:tei^ll64  from  jGralxam's  Town  to  the  Bashee  when  trading,  and  I  never 
met  with  molestation.  Then,  men  were  sober.  It  is  true  they  had  their  beer-drinking 
paxti^.l^.th^yi  wore  held  in  certain  parts,  and  you  could  avoid  them.  Now  brandy- 
drinking  is  common,  and  its  evil  effect  are  widely  felt.  Drink  was  the  destruction  of 
the  I{iE|l^^t9t8y  the  w<Hnen- drank,  an4  the  issue  fell  off.  The  same  thing  is  occurring  in 
Eafirland. 

/SjIS^.-W^ro^e  people  in  those. days  comparatively  moral? — Polygamy  is  one  of 
the  grei^it0t  inducements  to  iminorality  you  coiild  well  imagine. 

2736.:XJ[anyousay  if  tlie  i5^Ii^goes  have  increased  to  any  extent  since  they  came 
intQit}ie  ^i^itjry  f T-rTl^y  have  increased.  AVhen  I  first  knew  tliem  tliey  were  on  the 
otbw  ji<Ifi  of  the  Bashee,  where  Uintza  kept  them  as  lus  body  guard,  in  case  the  people 
tried:  j^idO'  xaisohief.  He  provided  them  with  a  few  goats,  and  they  were  settled  on 
the-  hills  n^^  B.otterworth,  where  the  country  was  well  watered. 

2737i  Were  the  Eingoes  well  or  badly  treated  by  Hintza  P — ^Ilintza  took  care  of 
them  for  political  purposes ;  he  depended  on  them  in  case  of  need. 

27^.  Mr,  J.  AyliffJ]  Were  you  acquainted  with  the  Tembu  people  at  all  P — A 
little.  But  there  is  another  point  you  will  perha|)s  allow  me  to  mention.  If  you  can 
get  thi^  Kj|fir»  tp  dp  away  witli  stock  and  turn  their  attention  to  cidtivation,  such  as  I 
bdic^e  Captain  Blyth  is  aiming  at,  you  would  be  doing  an  immense  good.  The 
Pondosw^re  at  pne  time  possessed  of  large  herds  of  cattle,  and  Chaka,  and  other  chiefs 
ware  always  malpboig  raids  into  their  country,  and  cleaned  the  country  out.  The  Pondos 
then  turned  their  attention  to  cultivation,  and  many  of  tlicm  became  possessed  of  a  great 
deal  of  property.  They  were  the  greatest  allies  the  Government  had.  But  siuce  then 
other  changea  have  tfvken  place,  and  the  people  have  deteriorated,  in  consequence  of  the 
introduction  amon?  them  of  guns,  ammunition,  and  brandy. 

2(739^  Ware  .there  any  officers  employed  to  carry  out  the  chief's  judgment  P — 
There  are  certain  officers  living  at  the  great  place,  whose  duty  it  is  to  execute  tmy 
sec4?>uw  ^  <)hiGf,may  utter.  If  a  fine  is  imposed,  they  will  collect  it ;  if  it  is  a  matter 
oiUf^aaddeathy  the  culprit  would  be  taken  away  and  put  to  death  at  once.  There 
are  oertpjin  officers  who  would  do  anvthing,  and  are  kept  for  that  purpose. 

2740.  Do  these  men  have  any  badge  of  office  ? — The  only  thing  approaohiug  to  a 
badge  o|.<>ffiipe  was  a  tiger's  tail  fastened  to  the  end  of  a  stick,  which  the  officer  would 
p)acQ  over  the  gateway  of  a  ki*aal,  into  which  cattle,  belonging  to  the  chief,  were  placed. 
While  that  sign  was  there,  nothing  in  the  kraal  could  be  toumed.  You  might  look  on 
that  man  as  a  sheriff's  officer. 

2741.  Were  these  sheriffs  chosen  from  the  amapakatiP — I  think  t'ley  were 
selected  by  the  chief,  and  the  office  was  hereditary  and  descended  from  father  to 
son. 

2742.  What  was  tlie  usual  penalty  inflicted  P — ^It  depended  on  circumstances. 
Ghenerally  speaking,  a  fine  was  imposed.  If  a  man  had  no  property,  his  relatives,  if  he 
had  any,  Would  pay  the  fine  for  him. 

274i3.  Were  the  customs  similar  among  all  tribes  P— Very  much  so.  So  much  so, 
that  before  Ghuka  die*!,  ho  gave  me  a  man,  and  said^  this  is  mj  brother,  he  will  go 
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ilon.O.IFood.U.L.C.  with  you  as  far  as  you  go,  and  explain  things  to  you.     I  was  going  to  the  Bashee,  and 

Sent  03  1881        ^^^  guide  accompanied  me. 
^  * '  '  2744.  Mr.  W.  E.  Stauford,^  At  that  time,  what  were  the  chief  articles  of  oommeroe  P 

— Beads,  wire,  axes,  iron,  knives,  tinder-hoxes,  and  so  on. 

2745.  What  did  you  receive  in  return  ? — Cattle  and  iv^ory. 

274G.  Was  gum  given  by  them  in  exchange  for  trader's  articles  P — Not  to  any 
extent. 

2747.  Tobacco? — No;  you  do  not  get  tobacco  mitil  you  get  into  the  Pondo 
c<jimtry. 

27'48.  Were  the  cattle  of  a  good  kind  ? — Some  of  them  were  very  good. 

2749.  What  kind  of  goats  did  the  Kafirs  have  ? — The  ordinaiy  goat  you  iee  Mnong 
the  Dutch  farmers. 

2750.  Had  the  Pondos  and  Kafirs  any  hoi-ses  at  that  time  ir— Ytti,  a  good 
many. 

2761.  How  did  they  become  possessed  of  them  ? — In  some  instanoee  tM6y  bbiight 

tlicm  ;  in  a  few  instances  they  purchased  them,  and  in  most  instanoes  they  ttcte  them. 

1  liiitza  had  a  large  stock  of  horses.  Mazeppa  Bay  was  a  good  horse  oount^i 
2752.  Did  they  possess  them  before  the  arrival  of  the  Europeans  P-—Nd.' 
27  5').  Could  you  tell  us  liow  l^ercival  met  with  his  death  ? — I  should  ttbt  like'  to 

say  ;  1  have  an  impression  that  he  was -killed  at  the  Buffalo,  but  I  am  not  ^^lite  tare. 

( hu^  of  the  Euro]>cans  on  that  oc<'asion  got  up  the  chimney. 

2754.  Was  the  Rev.  Mr.  Thomas  killed  up  in  those  parts? — Yes.  Blat  was  « 
llli^7tak<^  I'he  natives  had  entered  a  ki*aal,  and  when  he  went  to  stop  tilMtl  lie  ^ifM 
killed  by  mistake.  I  do  not  tliink  the  Kafirs  woidd  have  killed  him  had  thfey  knolini 
wl  10  he  was. 

2755.  Do  you  know  the  tribe  to  which  the  people  who  killed  him  bdonged  P— • 
They  were  Dei)e8as'  people. 

2750.  Is  that  the  only  knowledge  you  have  of  a  missionary  having  been  killed  in 
Kafirland  ? — I  think  so. 

2757.  As  a  nde  the  natives  were  friendly  and  hospitable  to  Europeans  P-^I  think 
so.  The  Kafirs  at  that  time  had  great  respect  for  the  niissionaries.  These  Inen  had 
entered  among  them  mth  the  assurance  that  the}^  had  not  oome  there  for  polftioal  pur- 
poses, but  to  teach  the  word  of  God.  And  when  they  conducted  themselveA  as  mifl- 
slonarics  ought  to  <1(),  their  lives  were  safe.  You  cannot  have  better  instcmoeB  of  g^ood 
missionaries  than  the  Brownlees  and  the  Kaysers,  and  the  missionarieB  located  near 
Alice ;  their  i>ers<)ns  and  their  families  were  looked  upon  as  sacred.  There  was  an  in- 
stance where  the  natives  stinp]>ed  the  women  and  children  at  a  mission,  and  sent  them 
naked  to  Alice,  but  they  did  not  d<^tn)v  any  of  them. 

2758.  Sir.  J.  D.  liarrf/.~\  Willi  ivgnrd  I0  ukulo}>ola,  do  3'ou  have  juit  olrfoetiun 
to  it  as  a  principle? — No;  that  is  In  siy,  I  objiM't  to  the  sale  of  a  woman,  but  I  ao  not 
think  il  would  be  advisiible  in  the  circumstances  of  the  c<)iuitry  to  abolish  uknldbola. 

2759.  Suppose  a  native  never  married  more  than  one  wife,  and  the  man  who 
mamed  chose  to  give  the  father  of  the  girl  a  ntmil)er  of  cattle,  woidd  you  hare  any 
objection  to  that  ? — None  wllatc^  cr.  I  do  not  tliink  it  is  injurious  when  not  in  eontieo- 
tion  with  polygamy. 

2760.  Do  you  think  that  polygamy  is  bad  ? — Yes. 

2701 .  Do  you  think  it  shoidd  be  put  down  by  direct  legislation  ?-— No. 

27 G2.  By. indirect  legislation  ? — Yes. 

27()3.  How  y — By  means  of  civilizing  influences.  While  a  native  depends  upotl 
Ids  flo(?ks,  and  has  time  to  waste,  and  whuo  he  has  enough  to  keep  him  in  heathendom^ 
ho  vdU  go  on,  but  if  he  has  several  wives,  they  will  require  money,  and  if  he  cannot 
supply  their  wants  out  of  his  flocks,  he  must  set  about  doing  it  in  another  way,  and  he 
will  find  his  wivc^s  to  be  a  burden  on  him.  liy  this  means  too,  the  custom  will  die 
out. 

27()4.  Alt'  not  man*ied  women  found  to  be  a  som^ce  of  wealth  among  natives  P— I 
do  not  tliiiik  so.  I  woidd  also  discomage  polygjmiy  by  inducing  artificial  wants,  and 
also  by  the  influences  of  moral  and  religious  teaching. 

27 05.  Do  you  not  think  it  would  be  well  to  conti'ol  polygamy  in  some  way  P«~It 
would  be  most  desii'able. 

27GG.  And  don't  you  think  one  way  woidd  be  to  get  at  the  number  of  polygamous 
marriages  as  compared  to  the  nmnber  of  of  UKmogamous  maniages  ?— That  would  be 
valuable  information,  but  slioidd  be  done  charily. 

2707.  In  Natal  they  register  native  maniages,  and  fix  a  limit  to  tdtulobola; 
Jo  you  thiuk  that  eoidd  be  done  among  the  natives  here?— -The  two  races  are  not  <x>xn'- 
1  arable ;  I  look  upon  the  Kafir  as  superior  to  the  Natal  native. 


2768.  Don't  you  think  that  if  the  maximum  of  the  dowry  were  fixed,  it  would  be  Hon.(y.;/w,M.L.C. 
a  means  of  enabling  the  poorer  men  to  enter  the  marriage  market  with  the  rich  P — I      ^.j^.  23,  issi. 
would  recQimmend  that  the  custom  be  loft  to  work  its  own  ciu^e. 

2769.  Mr.  ir,  E,  Stanford.^  Witli  reganl  to  the  labour  of  missionaries  among  th<^ 
natives,  «re  you  not  prepared  to  admit  that  much  of  the  advancement  and  imiiix>vement  ol' 
the  natives  is  due  to  the  labours  of  8U(?h  men  as  Shaw,  A3''liff,  Brownloo,  (to van,  and  Cal- 
loway P~I  believe  vou  could  not  have  had  a  better  set  of  men  than  those,  men  whoso 
names  will  live  in  the  memory  of  colonists.  I  ^\dll  go  another  step,  and  say,  that  if  you 
had  had  men  of  timt  stamp  in  Kafirland,  there  would  have  been  no  war.  That  is  Lome 
out  hy  evidence  in  the  ojiso  of  Mr.  Shaw,  whose  intluenco  prevented  an  outbreak.  Mr. 
JenkuiB,  in  Fondoland,  had  also  used  his  influence  for  ])cace.  Dr.  Stewart  is  also  doing 
a  great  work ;  and  if  men  of  that  character  wew»  sent  among  the  Kafirs,  they  would 
grasp  the  KaiSr  character  and  do  incalculable  good. 

2770.  "Dq  you,  know  anything  of  native  tenure  of  land  ? — They  liold  the  land 
imder  their  ohiefs.  If  you  look  at  their  history,  you  ^rill  see  that  the  chief  has  por- 
tioned out  tracts  of  the  country  to  the  councillors,  who  hold  the  land  subject  to  tho 
ohifif.  Thi»  works  well,  but  if  you  out  up  the  land  into  small  en^eu,  I  think  it  will  do 
great  eviL  We  tried  the  experiment  here,  and  it  was  perfectly  useless,  for  the  natives 
oould  not  live  on  the  erven,  they  were  too  small.  If  these  erven  were  attached  to  a 
ocsBmonaffe^  such  as  was  the  case  in  1820,  when  the  settlers  came  out,  it  would  be 
haUac.  At  Maqomo's  settlement,  near  Alice,  the  natives  had  their  garden  ground  kept 
eapedallj  for  oultiration,  and  their  gi^ng  land.  If  you  oould  adopt  a  system  of  that 
wtat  for  the  people,  I  think  it  would  be  good. 

'2771.  jJid  I  understand  you  to  say  that  the  settlers  had  erven  with  commonage 
attached  P-^Yes,  as  you  will  see  at  Bathiust. 

2772.  Did  tbe  experiment  answer  with  them  P-— They  made  their  money  on  these 
8ettleiii0iits. .  Then,  at  the  Moravian  Mission,  Shiloh,  the  natives  have  cultivated 
enormous  tracts  of  country.  They  have  been  successful  at  Healdtown,  which  is  well 
worth  going  to  se^  for  the  large  tracts  of  land  under  cultivation. 

2773.  Would  you  allow  natives  to  sell  land  to  which  they  had  been  given  titles  P— - 
No. 

2774.  If  you  save  ihe  natives  a  right  to  occupation,  do  you  think  we  would  have 
siiffloyntlaiidrfdr  the  purpose  P-*-Tes.  I  woidd,  perhaps,  find  out  how  many  acres  a 
man  with  a Jamily)  and,  say,  ten  cows,  would  require,  and  then,  having  found  out  what 
one  &knily  l^uired,  I  could  say  how  much  land  would  be  needed  by  twonty 
fainilies. 

2775.  Would  you  make  them  pay  ?— They  might  pay  a  moderate  rent  to  Govem- 
•siesit^^  and  ilthey  oeoopied  the  land,  and  paid  rent  for  it  for  a  certain  number  of  years, 
I  woukl  give  them  a  grant. 

'  27758.  Would  you  place  anyone  in  control  of  a  location  of  this  kind  ? — I  would  have 
ft  sapsnintwdent. 

2W7v  iDo  you  think  we  could  introduce  a  form  of  municipal  government  among 
the  natives  in  these  location  P-— I  do  not  think  so.  A  few  miles  beyond  this  town  is 
Keeb)!!^  farm,  and  he  gives  a  large  portion  of  his  farm  to  natives,  who  give  him  in  re- 
turn so  many  days  labour.  If  Keeton  can  do  it,  and  make  it  pay,  it  is  evident  that 
other  natives  would  settie  down  to  cultivation  if  they  had  opportunities. 

2778i  What  was  the  extent  of  the  erven  given  for  the  Bat  hurst  settlement  ? — 
I  think  they  averaged  two  and  three  acres. 

2779*  And  they  had  grating  land  attached  P — Yes,  \vithout  grazing  land  tlie 
ecrvea  would  have  b^en  of  no  use. 

.  2780.  Was  their  money  aoqidrsd  by  trade  P — I  think  a  great  deal  of  wealth  was 
aoqjanred  by  agrioolture,  whUe  others  again  grew  rich  in  trading  with  the  natives.  I 
ai|i  told  that  one  native  in  King  WUliam's  Towii,  keeps  a  bank  account,  and  the  late 
Bev.  Mr.  AyliJS  often  held  money  in  trust  for  Fingoes  who  wished  to  save.  These  men 
were  disperfed,  and  years  afterwards,  happening  to  meet  Mr.  Ayliff,  they  asked  him  for 
the  moneFy^  and  on  receivii^  that,  asked  for  the  **  calves."  I  quote  this  to  show  that  they 
know  the  use  of  money.  I  believe  there  is  a  great  deal  of  monoy  among  them,  and 
large  tmounts  have  been  de}>osited  in  savbgs'  banks. 

The  Rev.  fFl  H,  THrpiti  called  in  and  examine<l. 


2781.  Sir  t/^  D,  Bavru,'^  What  are  you  Mr.  Turpin  ? — I  am  a  Church  Missonary  Rov.  w.  u.  Tu,'}»„. 
at   St.'  li'hjiUp'a  3lWio^^^  Gmham's  ^own,  and  have  beep  a  niissfonar)'  since  IM-*)?.     I 
lived  ai  $t.  Mark*s  Mission  for  tlu^  years,  and  then  I  cajhe  to  Gfraham'sTown. 


2rm.  Did  ymi  come  itf  o6hfect  with  th^  ttfttiv^  at  St.  Marks  f—Y^s: 
2783.  You  are  now  a  missionary  in  the  location  here  ? — Yes. 
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Rev.  n^  H.  Turpin, 


8ept  23^1881  2784.  Do  the  naiives  praotise  their  customs  there  P-^YeB,  partly,  sneh  as  nkulo- 

bola. 

2785.  What  do  you  consider  "ukulobola''  to  he  P — A  perfect  sale  ol  the  girl  in  its 
purest  state. 

2786.  We  have  heen  told  that  ikasi  is  not  taken  by  the  father  alone,  but  is 
distributed  ? — My  experience  tells  me  that  it  is  taken  by  the  &ther  alone,  and  it  gote 
to  the  house  from  which  the  girl  was  taken,  to  form  part  of  the  inheritance  of  the 
children  of  that  house. 

2787.  Does  it  not  create  an  obligation  on  the  part  of  the  &ther  to  suppoort  the  girl 
in  case  she  is  abandoned  by  the  husband  ? — I  do  not  believe  that  enters  into  ih«  ena- 
tom.  If  the  giri  is  abandoned  by  her  husband  the  cattle  are  not  returned,  but  if  there 
is  no  cause  for  the  woman  to  leave  her  husband  the  cattle  would  be  giyen  hatk.  to 
him. 

2788.  If  the  husband  dies  in  poverty,  is  there  no  obligation  on  the  part  of  the 
father  to  support  the  girl  P — The  woman  in  that  ease  would  go  back  to  hear  tMseSy  aad 
become  his  pt)perty  again,  when  he  oould  sell  her  again  if  he  liked.  Sujqponn^  ^^^ 
tiiose  conditions  she  were  married  a  second  time,  the  cattle  paid  would  goto  the  e 
by  her  first  marriage.  In  some  instances  ikazi  is  retained  aa  payment  fer  ill^nsage  of 
the  girl  by  the  husband. 

2789.  Is  ikazi  paid  originally  for  the  loss  of  the  girl's  services  by  the  pMOotaP-'— 
The  loss  of  service  is  never  mentioned.  If  there  is  no  ukulobola  the  women  oonitder 
their  marriage  to  be  incomplete,  and  they  taunt  their  husbands.  The  women  lake  tlie 
custom.  I  m)ject  to  the  custom,  because  it  improverishes  the  men,  and  croatea  tkaft, 
and  perpetuates  a  heathen  custom.  Moreover,  the  husband  looks  upon  the  woman  he 
has  paid  ikazi  for  as  a  servant,  and  in  a  servile  state. 

2790.  Do  you  know  cases  of  theft  in  oonneotion  with  this  custom  P^— I  cannot 
mention  a  case,  still  the  men  must  have  the  cattle  to  give'  for  the  women.  There  aie 
many  cases  of  theft. 

2791.  Is  it  a  custom  to  which  they  are  very  mueh  attached  P — It  is ;  and  is  prae- 
tised  amongthe  Christian  natives. 

2792.  Does  your  church  discountenance  ukulobola  P — Yes.  If  I  may  be  allowed 
I  should  like  to  give  the  following  minute  from  the  rule  of  our  Missionary^  CSdnfarenoe  : 
— <<10   The  practice  called  by  the  Kafirs '' Ukulobola,"    being  a  oustdnii  wfhioh  leads 


to  social  evils,  ou^ht  to  be  discouraged  by  a  Christian  Misaionafy,  and  should  receive 
no  sanction  £rbm  him  evto  when  exiereised  amonjgst  heathens.  This  practice  beisfg  ako 
likely  to  affect  most  seriously  the  welfare  of  females  educated  in  the  mission  soDools, 
every  available  means  should  be  used  to  maintain  the  right  of  native  girls  to  the  same 
personal  Uberty  and  security  as  is  afforded  by  the  law  to  othnr'subjects  of  her  Majaity, 
and  particularly  to  protection  against  being  sold  into  unions  Hot  recognised  ais  taiaaimgd 
by  the  laws  of  Christian  nations.  In  1861,  Hia  Excellency  the  Gbv^mor  of  tbe  Cape 
Colony  addressed  a  circular  to  the  Special  Magistrates  of  aU  the  Kafir  tribes,  letaeatang 
them  to  use  all  their  influence  in  discouraging  Kafir  practices  of  an  objeotioliaUie  bhar 
racter.-— Can/&rene^,  1862."  In  any  case  where  I  think  it  is  likely  to  take  plioe^  and  I  am 
asked  to'  interfere,  I  forbid  the  parents  demajtiding  anything  ior  the  eirL  If  thaydo  it 
in  oppoidtion  to  my  order,  and  it  is  reported  me,  I  turn  them  out  of  the  diuroh.  It  is 
however  practised  secretly,  and  in  many  instances  money  is  given  instead  o£  cattle. 
The  custom  is  so  strong,  and  the  native  public  opinion  is  so  strong  in  its  favonr,  that 
they  will  practise  it  when  they  can. 

2793.  If  they  carry  on  the  custom  in  spite  af  youl^  piohiltftion,  doea  it  ntib  lead  to 
hyjKKsrisy  P — It  may  have  that  effect,  but  we  cannot  recognize  their  paying  inoney  for 
their  wives.  It  also  degrades  the  woman,  and  if  you  take  away  every  refstriction,  the 
custom  will  be  carried  on  to  a  greater  extent.  We  hope  by  our  prohibition  to  piQt  it 
down  eventually.  I  have  very  great  hopes  that  all  Christians  will  give  it  up,  and  I 
have  known  cases  where  men  have  taken  out  a  marriage  licence  beeaiBBe  tMy  woblld 
not  pay  ikazi^  in  opposition  to  the  mothers  of  the  girls.  As  a  rule  I  kttve  chmh 
discipline  to  work  itself  out,  for  it  does  not  do  mvsdtk  good  to  ex-oonumudeate^  these 
people. 

2794.  Have  you  heard  of  Act  18  of  1864,  by  whidinative'  enstoilis  arcfiMdised  in 
cases  of  intestcu^y  P — Yes,  and  I  think  it  is  a  bad  law,  for  though  the  distrioution  of 
property  accordmg  to  native  custom  is  best  for  the  natives,  yet  I  do  not  like  a  law 
which  gives  them  alternatives  which  are  not  admitted  among  Europeans. 

2795.  Would  you  have  the  law  repealed  P — Yes,  because  the  natives'  dt)  tdthout 
it,  and  settle  disptttes  among  themselves  according  to  their  own  law"  and  oprtbik 

2796.  Do  you   reoogniae.  polygamy    in  any  aoxt  of  form  in  yoor  chiieh  f — 

No. 
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2T97.  II  9k  mm  joined  the  ohuroh  who  was  a  polygamist  and  had  several  wives,  ^^'  ^'  ■^-  ^*"'i>*w 
^iiat  would  be  do^e  in  hia  oaae  P— -He  would  have  to  ohoose  one  of  tiiem,  and  Bend  the      ^^pt.  2n,  isti. 
otheti  hack  tQ  thailr  frienda. 

2798.  Then  in  your  opinion  both  polygamy  and  ukulobola  are  evilyP — ;Te8. 

2799.  Would 'you  Icjifialate  to  puiush  the  portiea  guilty  of  them  P — No,  becHiuse  I 
think  the  advanoe  of  Chnstianiiy  and  civilization  are  both  tending  to  do  away  with 
thoie  v^  onstomB.    In  ooune  of  time  they  will  die  out. 

2800.  Is  there  anything  to  show  that  polygamy  is  decreasing  P — ^Yes,  among  corn* 
niunitiiQa  wheve  miseionaries  are  working. 

2801.  Can  joii  x^er  to  anv  statistics  to  show  the  decrease  P — ^No,  but  the  Kafirs 
tlMnaelvea  will  tell  you  that  it  has  been  decreasmg  since  civilization  and  missionary 
labour  has  ffone  among  them. 

2802.  Do  y|oa  ol  your  personal  knowledge  know  any  oases  of  witchoraft  P — ^No, 
bnt  I  would  lei^alate  against  witchcraft,  and  punish  the  witch  doctors  or  those  who 
aid  them  in  their  practices. 

2803.  Mr.  J.  AyliffJ]  Would  you  put  the  practice  of  '*  ukulobola'^  on  the  same 
footing  as  that  of  polygamy  P — No,  1  should  not. 

9^04.  Ait''nkul€Dola''by generaloonsentis  admitted  to  be  verjr  prevalent,  would  you 
recommend  Government  to  make  a  law  for  its  prompt  repression  P — ^I  would  rather  do 
thai  than  have  Govenmtent  legalize  the  custom. 

2805*  But  donit  you  think  a  strong  repressive  law  would  cause  considerable 
«xoiteiiieiit  among  ^e  nativea  P — ^It  mi^ht  do  so,  and  one  reason  why  I  would  be 
nuther  backward  to  recommend  a  repressive  law  would  be  this :  that  a  great  incentive 
to  tiie'iMftritir  of  the  girls  Mnong  the  Kafirs  is  ^^  ukulobola."  But  as  wo  introduce 
CIluifltiBnity  and  civuizatioii  among  them,  the  purity  will  arise*  from  s6me  other  cause 
tkan  ukukmla^  and  a  higiuBr  principle  than  that. 

2806.  Are  you  opposed  to  courts  of.juatice  giving  to  this  custom  any  sort  of 
xeocwiotian,  suoh  for  instance  as  to  recognize  it  as  an  immoral  contract  P*-By  uiat  you 
would  be  legalizing  the  custom.  Where  the  heathen  can  manage  themselves,  it  is 
better  to  let  them  do  so. 

2807.  Would  you  oppose  any  sort  of  legislation  having  for  its  object  to  bring  such 
evila  as  there  may  be  in  ukulobola  nnder  control  P — ^I  would  rather  hail  legiiuation 
of  that  sort. 

2808.  Would  you  approve  of  such  legislation  even  if  it  gave  a  temporary  recogni- 
tion to  the  system  of  ukulobola  P — ^If  i&  ultisftate  object  was  the  suppression  of  all 
heathenism,  I  would  approve  of  such  legislation. 

2809.  Directing  your  attention  to  the  natives  in  the  Transkei  and  their  condition, 
would  you  recommend  that  -ooloniial  laws*  pure  aiid  simjde  should  be  put  into  operation 
among  themP**-No. 

^10.  While  you  were  in  Kafirland  was  the  native  procedure  in  criminal  cases 
faEi9«B}it;tp  TOuip  noticQp — Yes. 

2811.  Bid  you  find  that  what  in  your  opinion  is  a  crime  was  by  the  natives  re- 
garded as  a  crime  P — Yes. 

2812.  Seeine  that,  would  it  not  be  safe  for  Government  to  try  and  outline  such  a 
code  of  criminal  law-  as  they  may  desire  P— I  think  so. 

2813.  Are  not  the  natives  conservative  and  wedded  to  their  traditions  P — Yes. 

2814.  Therefore  it  would  be  well  not  to  attempt  anything  like  a  revolution' of  their 
laws  P — Yes,  you  would  need  to  be  careful. 

2815.  Now  keeping  in  view  what  you  have  just  said,  would  you  consider  that  our 
CSolomal  Government  would  be  very  blameworthy,  if  they  gave  some  sort  of  recogni- 
tiyqn  tQ  polygamy  ? — ^I  cannot  see  hyow  a  civilizea  Government  could  recognize  polygamy 
in,  ita  oede  of  laws.  In  the  Government  of  heathen  natives  they  ma^  recognize  poly- 
gamy, but  I  believe  it  would  clash  very  much  with  all  missionary  societies. 

SSB16.  According  to  yout  view  you  would  like  the  laiiv^s  of  Govenunent  to  agree  as 
&r  as  possible  with  we  regulations  of  a  mission  station  P — I  would  like  them  to  be 
ooitsisteut  with  Ghxistianity.  If  the  law  recognizes  polygamy,  natives  may  go  to  the 
nussionaries  and  ask  them  to  marry  them  to  two,  or  three,  or  four  wives. 

2817.  Sir  J.  D.  Barry,']  Have  you  paid  some  attention  to  the  law  of  inheritance 
a^ooordipg  to  Kafir  law  P— xes. 

28^18.  Have  inaittnees  come  to  your  notice  which  show  that  there  are  aome  evila  in 
the  law  of  inheritance  P— No. 

2819.  1&.  BoHand.']  Don't  you  flunk  that  ukulobola  keeps  married!  womisn  and 
girls  in  a  state  of  Btdbjeono^i  to  tfceir  nialf^  relatives  P — Yes, 

2820.  Sir  cTl  D*  Barry ^  Do  you  recommend  for  the  natives  mdiyidual  land 
tenure  P — No. 
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Rer.  fr,  IT.  Tftrjnn.  2821.  In  no  form  ? — I  would  not  say  in  no  form,  but  I  would  reoomuisnd  a  grant 

Sept.  23,  1881,      of  laiid  ^"  *^<^>  placed  in  the  hands  of  trustees,  and  with  jyrazing  gipund  attiu^hed. 

2822.  Would  you  give  men  who  had  occupied  the  land  for  a  oertain  time,  titles  to 
the  land  ?— Yes. 

2823.  Would  you  make  them  pay  rent  while  in  occupation  f — Yei,  and  after  a 
certain  period  of  occupation  they  could  receive  their  titles. 

2824.  Mr.  J.  Aylif,']  Do  you  think  that  natives  attach  any  value  to  indi^ddual  land 
tenure  P — None  whatever  in  the  Transkei,  and  not  very  much  here. 

282o.  Do  you  tliink  it  would  be  wise  to  adopt  any  sort  of  law  whioh  would  coerce 
them  into  taking  up  individual  tenure? — No.  If  you  can  give  them  a  large  block 
grant  they  would  value  it  very  much  more,  for  they  could  then  place  themselveB  where 
they  liked  and  have  their  own  gardens. 

*  2826.  Mr.  Rolland,']  If  the  land  was  held  in  trust  aa  you  snggest,  what  seourity 
would  the  native  occupiers  have  that  thej'^  would  not  be  disturbed  y— I  would  let  them 
hold  co-titles  themselves  as  security. 

2827.  Sir  J,  D.  Barn/.']  Is  there  any  germ  in  the  native  customs  of  local  self- 
government  ? — A  strong  one. 

2828.  In  what  form  ? — In  governing  themselves  imder  their  chiefs  and  their 
coimcillors. 

2829.  Can  you  suggest  any  means  by  wliioh  that  principle  of  local  self-govern- 
ment could  be  given  effect  to  in  any  form  among  them  ?— -It  may  be  doM 
in  the  absence  of  chiefs  by  the  councillors  meeting  with  the  magistrate  to  orraftigt 
matters. 

2830.  In  places  where  the  chiefs  have  lost  their  power,  do  you  think  that  if  tiie 
people  were  summoned  together  once  a  year,  and  if  the  magistrate  were  to  tell  them  to 
select  six  men  to  form  rules  and  reg^ilations  for  their  local  government,  that  tlie  system 
would  be  acceptable  to  them  ? — Yes,  I  think  so. 

2831.  Do  you  think  those  six  natives  could  manaige  the  location  ? — ^Tes,  if  they 
selected  men  of  authority. 


J^ni  PcMe,  Tumtay,  27 fh  Sepfcwher,  1881. 

Sir.  J.  D.  Barry  (President). 
W.  E.  Stanford,  Esq.  |  E.  8.  Holland,  Esq. 

The  following  Fingo  headmen  were  in  attendance  and  under  examinnlioii : — 
Kaulehy  PaAkj  John  Jonhreni,  Litrana  Jonhreni,  Darbt/  Jonkweyiiy  Jbhn  'J!9gwekazi\ 
NynuiHOy  David  Matowela^  UnixokeUiraiiOy  and  BoDJamin  Tf^emhi. 

Kauleln  first  examined  (Mr.  Stanford  interpreting). 

Kauhia  mnd  Fnig9e8         2832.  Sir  J.  D.  Barnf,']  Tou  are  one  of  the  signatories  to  the  b?eaty  entered  into 

of  i^cddie.         ^y  gjj.  Peregrine  Maitland' and  the  Fingo  chiefs  at  Port  Peddie  in  1845  ?— TejB.   Of  «ie 

S«pt.  27,  1881.      original  signatories,  Pahla  and  myself  are  here.     Mabanthla  has  left  the  district;     The 

others  are  dead,  but  some  of  their  sons  are  here. 

2833.  Did  you  come  out  from  Kafiiland  with  the  Fingoes  in  1835,  when  Sir  Ben- 
jamin Bnrban  was  Gbvemor  ? — ^Yes.  Pahla,  Jonkweni,  and  I.  W^  came  from  over 
the  Kei,  at  the  time  of  Hintza's  death.    We  were  then  placed  on  the  Gwanga. 

2834.  Why  did  you  come  out  of  Kafirland  P — Some,  who  were  Qhristians,  followed 
the'  Rev.  Mr.  Ayliff ;  and  others,  who  were  heathen,  followed  afterwards.  An  ammge- 
ment  was  made  between  the  chiefs  who  were  over  the  Mngoes  at  that  time  and^uie 
officer  commanding  the  troops.  Our  people  complained  of  the  treatment  thej  reoei^ed 
from  the  Kafirs.  Our  girls  were  forcibly  taken  from  us.  We  had  then  only  petty 
chiefs,  for  our  great  chiefs  were  gone.  It  hapi>ened  in  this  way :  Ohaka,  the  Zulu  king, 
attained  Matuwane  and  scattered  his  peoplo.  Matuwane,  with  the  remnantB  of  hii 
tribe,  the  Aman^vane,  attacked  our  trioe,  the  Amazizi,  who  were  tken  living  On  the 
Tugela.  We  suDniitted  to  his  authority  and  we  followed  him.  We  .mfm£ed  with 
him  imtil  we  came  to  Mbolompo,  at  tlie  sources  of  tjbie  .UmtatO;.  where  he  was  attacked 
by  the.  British  troops  and  defeated.  We  then  got  into  Tembujand,  and  from  ihete 
into  Hintza^s  country.  Matuwane  himself  retiuned  to  Natal",  ^anli  Was  ofterwardB 
killed  by  Chaka  or  IHngaan. 
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!l^ahla:  Aftar  ike  first  att(u>k  oil  Matuwaue,  we  fell  vqmi  some  Basutos  and  de-  iutf*^f**  «*t<f  Ftmfoet 
feated.them,  and  tilien:  Matuwaue  fell  upon  us.     We  then  marched  with  him  tfaroiu^         <>/'  inUUt. 
Basistoland;  Mosbeah  shut  TiimaflH  up  in  his  mountain,  not  daring  to  stop  us.     We    i^'ept.  27,  issi. 
cTosaad  the  Orange  Biver  and  the  DralLensberg,  and  came  down  by  the  mountains  at 
the  iomroea  of  the  TJmtata.     There  we  attacked  Fubu's  people  (the  Amaqwati),  and 
took  their  eattle  from  them.     Aftein/vords  they  were  joined  by  the  Tembus  and  also  by 
the  Ocalekas  and  the  British  Government.     I  was  a  yoiuig  man  then  and  engaged  in 
the  fight.    There  was  a  general  combination  against  us — ^Tembus,  Pondos,  Go^ekas, 
and  British.     We  were  broken  and  scattered,  and  afterwards  worked  our  way  through 
tho  Tembus  to  Hint2a!s  country. 

3835.  IXow  did  Ilintza  receive  you  ? — Personally  lio  treateil  us  witli  kindness,  but 
some  of  his  sub-obiefs  and  people  treated  us  badly.  We  hoard,  however,  that  natives 
under  the  British  Gt)vemment  were  well  treated,  and  could  keep  their  stock  in  safety, 
and  that  is  the  reason  the  Fingoes  are  here  to-day. 

2836.  Did  you  take  any  cattle  or  property  out  with  you  P — ^We  came  out  in  the 
open  day,  and  brought  Hint^'s  cattle  with  us.  He  had  given  us  cattle  to  herd  for  him. 
Wa  did  Jiot  tell  him  we  were  coming,  and  ^mie  left  at  night.  But  all  who  were  near 
the  British  came  in  the  day-time.  Those  who  were  living  at  a  distance  from  there 
came  out  in  the  night.  Hintza  afterwards  came  to  the  camp  to  fetch  back  the  cattle 
we  had  taken  with  us.  General  Somerset  replied  to  him,  these  were  our  wages  which 
we  had  been  working  for,  and  we  i^tained  them.  Hintza  said  he  would  follow  to 
Qtaham's  Town,  to  bring  the  matter  before  the  authorities,  and  afterwards  he  fled  from 
UQ  oaaip  and  met  his  d^uth. 

2837.  Did  you  bring  any  cattle  of  your  own  when  you  came  out  ? — ^Yes ;  wo 
fah>ii^t  Hintxa's  and  also  some  belonging  to  omi^lves.  We  had  cattle  given  to  us 
oooasiGnally,  and  we  bought  some. 

2838.  Did  vou  bring  your  women  and  children  with  you  from  Natal  ? — Yes,  we 
bjtonght  our  families  with  us.  They  followed  us  when  we  left  Natal.  We  had  none 
but  our  own  wives  when  we  came  here. 

2839.  Were  you  the  servants  of  Uintza  ? — We  were  all  servants  of  Uintea,  and 
obeyed  his  laws. 

2840.  Were  Hintza's  laws  the  same  as  yours  P — ^No,  they  differed.  A  Fingo 
might  be  killed  and  no  notice  was  taken  of  it ;  but  if  a  Gcaleka  was  killed  it  was  at 
once  inquired  into.  Fingo  was  a  name  that  Hintza's  }ieople  gave  to  us.  We  were  also 
known  as  the  Fetcani. 

2841.  How  long  were  you  witJi  hiui  P — Soiae  four  years. 

2842.  Did  you  practise  uku-obola  dmnng  that  time  ? — We  used  to  do  the  best  we 
could.  When  we  camo  to  Hintzi\  wn  liarl  n(»  cattJc.  We  bartere«l  tobacco,  and  if  wo 
could  get  one  <x)W  wo  wci*e  satisfioil.     AVc  gave  biaidn  also. 

2843.  Is  thci^  aiiv  triulition  m  to  wlinre  your  broken  triU;  came  fn>m,  before  the 
time  of  Matuwane  ? — All  we  have  lienixl  from  the  old  jwople  in,  thai  we  belongtid  to 
f^eparate  tribes  who  were  scatler<3d — the  Auui/J/i,  the  AiuaWe,  Amatetyo,  Amacind- 
-wane,  Amabuto,  Amakuzi,  &o. 

2844.  Had  you  then  the  some  customs  as  now  ? — If  you  mean  as  to  circumcision, 
ukulobola  and  intonjane,  then  we  had  tlie  some. 

2846.  What  is  ukulobola  P — It  is  not  to  pay.  If  it  was  a  bai^gain  and  sale  a  ques- 
tion woidd  not  afterwards  arise  about  it  when  husband  aiul  wife  separate.  The  cattle 
is  paid  to  cement  friendship.  It  in  our  marriage  law,  and  a  girl  does  not  go  to  a  hu£h 
band  witJiout  cattle  passiag  for  lier. 

David  Matomela :  Lobola  \^  not  a  sale^  it  is  to  marry.  If  a  man  takes  a  girl  with* 
out  cattle  with  us  she  is  a  prostitute,  not  a  wife. 

2846.  Is  there  an>i;hing  nece:?sary  to  constitute  marriage  P — We  have  other  cere- 
moniea  in  eonneotion  with  moningo,  such  as  dancing ;  these  are  not  necessary,  but  are 
usually  followed.  The  dirl  ii  brought  by  her  friends  and  given  over  to  the  father  of 
the  bridegroom,  and  LE.tne  cattlo  have  been  paid  the  maniage  is  complete.  It  some* 
times  happens  the  cattle  are  not  i^ud  till  the  bride  comes  to  the  kraal ;  in  that  case  the 
bride's  jmrty  return  with  the  cattle.  If  all  the  cattle  are  not  paid,  tJie  bride's  father 
may  Mad  for  the  girl  back  to  his  house. 

2847.  Supposing  she  is  ill-tareated  by  her  husband,  what  then  f — The  father  will 
receive  her* 

2848.  Is  .that  because  he  has  got  lobola  for  her  P-^The  girl  goes  to  the  father,  and 
the  father  inquires  into  the  matter ;  or  if  the  father  is  dead  she  goes  to  the  son,  who  is 
thmi  i&  the  place  of  the  father.  The  ikazi  is  always  token  by  the  father,  but  he  divides 
it  and  distriotitea  it. 

2849.  If  a  woman  is  ill-treated  and  leaves  her  husband,  has  she  a  claim  on  those 
pi  tw  fyiends  whg  have  rw^ived  Ihe  /<''c/,  or  (X'uld  she  bring  an  atiion  against  them  for  , 
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Kantfin  and  Fingocs  madntensBce  P — Suppose  a  girl  was  by  any  cireumstanoee  reduoed  to  poT^y,  a»d  went 

of  Pirdd'te,         Jq  fj^  itl^et  for  fliipport,  and  he  drove  her  away,  she  oould  appeal  to  tfee  emef,  amd  in 

Septcmboriro,  1881.  ^^e  event  of  her  story  beong  ooireot,  the  chief  would  order  her  brother  to  pay- book  the 

cattle  received  for  her,  and  she  could  go  to  any  of  her  friends  and  ask  to  stay  with  than. 
There  are  some  head  men  in  the  world.  If  the  father  or  brother  refused  her  she  oould 
make.no  ckia^,.  but  they  would  be  under  the  stigma  of  being  stingy  fellows. 

3850.'  Where  any  captives  were  made  in  war,  were  the  females  married  f — ^In  tlie 
cose  of  the  captiu^  of  a  girl,  I  would  not  marry  her  myself,  but  give  her  to  another,  and 
so  aeA  Ihe  paH;  of  a  father. 

2851.  Have  there  been  any  cases  where  Fingoes  have  token  captives  and  manried 
them  ? — ^It  has  sometimes  happened  that  a  man  has  captured  a  gin  and  married  her. 
8uch  a  marriage  would  be  legal  without  lobola.  But  after  the  war  probably  the 
friends  of  the  girl  would  turn  up  and  ask  lobola  for  her. 

2852.  Have  there  been  any  cases  of  marriage  among  the  Fingoes  without  "lobola" 
passing  P — ^No ;  they  gave  beads  or  something  else,  if  they  had  not  cattle. 

2858.  In  the  case  of  a  captured  girl  taken  to  be  a  wife,  what  constituted  the 
mariaffe  ? — In  a  case  of  capture,  a  man  says  in  the  field,  or  .on  return  to  camp,  "  This  is 
my  wife  ;"  that  is  sufficient. 

Eaulela :  The  custom  used  to  be,  wlien  children  of  any  sex  were  captured  they 
belonged  to  the  ehief ,  «wid  in  case  of  any  being  married  off,  they  would,  in  the  event  of 
their  return  from  their  husbands,  go  back  to  the  man  who  gave  her  a^^y,  as  if  he  was 
ker  father. 

2854.  AVould  he  in  that  case  return  the  cattle  P — Yes,  if  she  had  no  ebflidben, 
out  not  if  tehe  had  children. 

2855.  Was  polygamy  practised  among  you  Fingoes  befoi'e  you  left  NintoiP— -Yee. 

2856.  When  you  came  to  Hintza,  did  you  have  many  wives? — Some  among«fcii0 
had  two  and  tliree  wives.  Since  we  have  come  into  the  colony  we  have  continued  to 
praotise  polygamy,  except  among  those  who  are  Cluistianised. 

[PahUi^  John  Ngicekazi^  Bacid  Matoincia  and  Darhy  J&nhceni  state  they  are  bap- 
tised Cbristtans ;  the  other  headmen  acknowledge  they  are  heathens.] 

David  Matomela :  Lobola  ought  to  be  continued.  Women  themselves  do  not 
regard  A  marriage  complete  without  cattle  passing. 

2857.  Does  a  man  iiiairy  his  daughter  to  the  i^ei'son  wlio  gives  the  most  cattle  P — 
A  greater  regard  is  |>aid  to  the  character  and  position  of  a  man  than  his  cattle.  A 
man's  character  is  always  known  in  the  place  where  he  resides. 

2858.  Does  a  girl  generally  marry  wliom  she  likes  ? — ^Now-a-days  girls  are  con- 
sulted to  a  very  great  extent ;  but  this  is  only  in  some  cases,  not  in -others. 

2859.  In  Nahil,  before  you  left,  could  a  father  force  a  girl  to  marry  without  c<Mi- 
sulting  her  wishes  ? — Yes ;  and  it  was  the  same  in  Hintza's. 

2860.  When  did  you  begin  to  consult  the  girl's  wishes  ? — Since  we  came  amongst 
the  white  men. 

2861 .  You  said  that  in  Kafirlaud  Uintza's  people  forcibly  carried  off  your  girls ; 
did  they  i)ay  lobola  for  them  ? — No ;  no  cattle  were  paid  for  them. 

2862.  Why  have  you  more  than  one  wfe  P — ^It  is  our  custom. 

2863.  If  the  law  said  you  should  only  have  one  wife,  would  you  think  it  a  good  law? 
— I  wqn\A  not  say  whether  it  would  be  good  or  bad :  but  if  a  man  married  and  had  no 
childfen,  U^  would' nanrry  a  second  wife  to  have  children.  It  was  a  disgrace  among  our 
f  atiiers  to  have  no  children. 

2864.  Are  there  any  disputes  about  lobola.  Does  it  not  happen  that  after  ilffni 
liasbeMi  paid -any  man  refuses  to  give  up  a  daughter  ? — ^AVo  have  not  seen  a  case,  lllero 
was  an  instance  where  cattle  was  paid,  and  the  woman  remained  at  the  fathei^s  place 
for  threes  or  four  years,  the  father  wanting  more  cattle. 

2865.  How  do  von  settle  oises  of  dispute  about  lobola  P — Some  aare  settled 
amongst  oiursdlves,  otners  are  brought  to  the  magistrates. 

Johu  Ngwekazi  says :  I  know  of  a  case.  My  father  married  my  mother  wken'slie 
waft  a  widow.  She  had  two  children  by  her  first  husband.  She  brought  them  to  my 
father^s  kraal.  When  one  of  them,  a  girl,  was  married,  the  heir  of  the  father  claimed 
five  or  six  head  of  cattle  for  her  dowry.  My  father  then  made  a  claim  for  ImBging 
up  1^  girl^  and  kept  the  five  head  for  that.  An  action  was  brought  by  the  fam^  of 
the  father  of  the  girl  for  lobola,  and  jiigment  was  given  for  £20  against  my  ftiUier. 
The  lobola  was  only  four  head  of  caitle.    The  magistrate  was  Oi^t.  Hunt. 

Fahla  says :  I  know  a  case  decided  in  Shepstone's  time.  A  man  named  Mgnana 
was  married  to  Matomela's  sister.  She,  after  a  time,  refused  to  live  with  hita,  aind  re- 
turned to  her  brother.  The  man  went  to  claim  his  wife  or  the  return  of  the  cattle. 
Matomela  refused  the  cattle  on  the  groimd  that  chiefs  were  not  bound  to  reetoiv 
lobola  cattle.    But  Shepstone  ordered  the  cattle  to  b^  restored* 
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I^Mr.  p.  J.  Hodges,  Civil  Commissioner  and  Resident  Magistrate  of  Foi-t  ^^"^'^^^  '^^ 
Peddle,  states  he  does  not  entertain  any  actions  for  recovery  of  property  under  the  *''^  ^ 
native  custom  of  lohola,  regarding  it  as  an  immoral  contract,  and  that  he  followed  Sept.  2 
the  same  course  while  magistrate  of  Victoria  East.] 

2866.  Sir  J,  D.  Barn/.']  Suppose  two  men  wish  to  marry  a  girl,  and  one  offers 
more  cattle  than  the  other,  what  would  the  father  do  in  such  a  case? — In  a  case  of  that 
kind  the  girl  herself  would  decide  which  she  would  have. 

David  Jonkweni :  Sometimes  the  man  who  has  the  least  cattle  gets  the  girl  if  she 
prefers  him.  It  is  not  the  practice  among  the  Fingoes  to  sell  a  girl  to  the  highest  bidder. 

2867.  Is  it  a  practice  among  some  of  the  had  men  to  get  daughtei-s  who  have  been 
married  to  return  to  their  father's  house,  in  order  that  their  husbands  maj'  have  to 
redeem  them  by  payment  of  more  cattle  ? — C-ases  of  that  kind  only  occiu-  when  a  man 
has  failed  to  pay  the  whole  do\vTy  ;  a  fatlier  may  then  go,  in  open  day,  and  bring  away 
his  daughter,  in  order  to  get  the  whole  amount. 

2868.  Is  the  amoimt  of  cattle  to  be  paid  settled  at  the  nuuTiagc  ? — Not  always. 
After  marriage  the  parents  may  ffo  and  ask  for  a  cow,  and  the  husband  aWU  give  it,  but 
if  he  was  hard  up  the  father  woiud  not  jjress  the  matter. 

2869.  "What  is  the  usual  amount  of  dowTy  among  common  men  here  ? — A  man 
who  has  cattle  usiudly  pays  ten  head. 

2870.  Suppose  a  provision  was  made  that  ten  head  of  cattle  should  be  the  amount 
of  lobola,  and  that  the  giil  was  to  make  a  declaration,  in  presence  of  witnesses,  that  she 
consented  to  the  maiTiage  ? — We  like  to  have  our  own  way  ;  we  do  not  like  to  be  fixed 
in  these  matters. 

2871.  Would  you  object  to  the  gu*l  being;  iisked  by  an  oflicial  witness  at  the  mar- 
riage if  she  consents  to  marrying  the  nuin  ?  That  is  the  law  in  Natal,  and  the  Zulus 
obey  it? — ^Tou  mean  that  Government  should  scout  our  girls.  The  people  would  object  to  it. 

2872.  No  ;  it  is  that  an  official  representing  Government  shoidd  be  jiresent  to  see 
that  the  girl  was  not  married  against  her  will.  Do  I  understand  that  in  every  case 
now  the  girl's  consent  is  given  ? — We  say  that  as  it  is  now,  every  girl  gives  her  own 
consent,  and  if  she  objects  she  can  go  to  the  magistrate  and  complain. 

2873.  What  is  your  law  of  inheritaiice  ? — The  eldest  son  succeeds  to  the  inherit- 
ance. The  eldest  son  of  the  great  wife  is  the  heir ;  he  gets  all  the  property  which 
accrues  to  the  great  house  ;  and  the  eldest  sons  of  the  other  women  succeed  to  the  pro- 
perty of  their  houses. 

2874.  Suppose  the  chief  wife  died  without  any  son,  having  only  daughters  ? — Her 
son  would  then  be  taken  out  of  one  of  the  other  houses,  and  the  person  so  chosen  would 
l)ecome  the  great  son.  This  selection  would  be  done  by  the  father ;  if  he  died,  it  woidd 
be  done  by  me  relations. 

2875.  Has  the  heir  any  power  or  control  o\  er  the  other  houses  ? — The  son  is  the 
representative  of  the  deceased  father  of  the  kraal. 

5876.  Has  he  any  control  over  the  sisters  ? — The  eldest  son  of  each  house  has  the 
care  of  the  daughters  of  that  house,  but  the  great  son  of  the  great  house  has  always 
consideration  paid  to  him  by  all. 

2877.  Are  there  any  cases  of  women  never  getting  married  ? — There  are.  Some- 
times a  girl  is  not  liked  by  any  of  the  men.  She  remains  at  the  kraal,  and  perhaps 
gets  a  cmld  promiscuously.  If  the  father  of  the  child  wishes  to  redeem  that  child  he 
pays  cattle  ;  if  not,  the  child  belongs  to  the  brother  of  the  gu*l. 

2878.  Have  women  any  proj)erty  among  the  Fingoes? — A  gii-l  has  cattle,  but  the 
father  has  a  right  to  it  when  in  his  kraal,  and  if  she  manies  it  is  the  propei-ty  of  her 
husband. 

2879.  Suppose  she  goes  out  and  earns  wages,  would  not  what  she  acquires  be  her 
property  ? — Suppose  a  man  presents  her  with  a  cow,  the  brother  would  have  a  right  to 
it,  on  the  ground  that  a  girl's  services  belong  to  the  father.  But  if  a  girl  works  in  the 
colony  and  she  disregards  the  paternal  claims,  there  is  no  law  to  enforce  the  same,  and 
she  woidd  merely  have  the  character  of  being  an  unkind  daughter. 

2880.  Are  there  many  disputes  about  succession  ? — There  are  now,  but  when  they 
were  settled  by  our  law  and  custom  there  were  none.  The  way  it  occui-s  now  is,  that 
after  a  case  is  settled,  a  man  who  is  dissatisfied  goes  to  the  agents,  and  they  bring  it 
before  the  magistrates. 

288 1 .  Are  there  many  Christian  maniages  ?— Yes,  all  the  school  people  marry  in  ch  urcli . 

2882.  And  they  distinctly  luiderstand  that  they  contmct  to  many  the  one  wife 
alone  while  they  live  ? — ^Yes. 

2883.  Are  there  many  cases  of  heathen  women  maiTying  Christian  men  ?~Not  many. 

2884.  Are  those  marriages  celebrated  in  church  ? — As  a  rule,  when  a  Christian 
marries  a  girl,  even  after  paying  cattle  for  her,  he  mames  in  chm*ch. 

2885.  And  do  they  understand  that  when  they  are  married  in  chiurch  they  engage 
to  adhere  to  the  one  only  P-^Tes.  x 
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Kanicia  and  Fuigoes         2886.  Do  woinen  OS  a  iiilo  like  polygamy,  or  men  having  more  wives  than  one  ? — 
of  I't-ddic.  David  Jonkweni :    I  have  onlv  one  wife  and  cannot  answer  for  others. 

Sept.  25,  1881.  Kaulela  :  A  wife  sometimes  says  to  her  husband  he  must  marry  another  wife. 

Jolm  Jonkweni :  Sometimes  a  wife  says  so ;  on  other  occasions  she  gets  jealous 
and  saj's  a  snake  is  coming  into  the  house. 

Umxekellwane :  The  wives  say  they  like  that  men  should  have  more  wdves 
than  one. 

2887.  Mr.  Sf (in ford,']  Is  ukulobola  still  common  on  mission  stations  ? — It  ifi  a 
common  practice  where  ukulobola  is  suppresed  that  the  relations  of  a  girl  come  to  the 
husband  and  ask  for  food,  and  he  makes  them  presents. 

2888.  Is  it  of  any  advantage  it  should  be  suppressed  on  mission  stations  ? — 
Benjamin  Tenibu  (native  teacher) :   A  great  many  people  think  it  a  mistake  to 

aboUsh  it.  I  have  observed  since  its  abohtion  yoimg  men  do  not  take  that  interest  in 
the  family  they  did  before.  They  think  they  can  pick  up  a  wife  when  they  like,  and 
tlie  girls  do  not  look  after  themselves,  nor  ai^  they  so  modest  as  before. 

2880.  Do  the  women  tjike  pride  in  cattle  being  paid  for  them  ? — The  women  gene- 
rally take  a  pride  in  cattle  being  paid  for  them.  On  some  stations  many  do  not,  but 
the  majority  of  people  on  mission  stations  prefer  cattle  being  paid. 

2890.  What  is  yoiu*  own  opinion  ? — I  say  with  my  minister  that  ukulobola  should 
be  put  down.  It  is  the  source  of  many  troubles.  Cases  occur  where  husbands  die  and 
then  the  woman  returns  to  the  parents,  but  she  cannot  get  the  children,  for  they  belong 
to  the  father. 

Umxekellwane  (heathen)  says :  If  you  take  away  ukulobola  you  make  all  the 
women  prostitutes  and  the  children  illegitimate. 

2891.  Do  heathens  look  upon  a  marriage  in  church  as  good  as  a  marriage  with 
cattle  ? — ^We  heathen  say  it  is  of  no  account.   The  Christians  say  it  is  everything  to  them. 

2892.  Are  there  many  instances  of  women  marrjdng  in  ohurch  afterwards  relapsing 
into  heathenism  ? — There  are  instances,  but  not  many. 

2893.  Do  you  consider  that  you  have  made  progress  since  you  came  into  the  colony, 
or  are  you  in  no  better  cu-cimistances  ? — 

Kaulela  (and  other  old  men) :  Some  imjirovement  has  taken  place.  The  people 
have  houses,  wagons,  and  ploughs.  They  ride  transport,  but  the  heathen  are  still  fond 
of  red  clay  and  their  customs. 

Umxekellwane  :  They  are  not  prospering  owing  to  want  of  land  and  increased  tax- 
ation, and  brandy-diinking  is  most  common. 

2894.  Would  you  like  the  canteens  to  be  closed  ? — All  say,  "  Stop  the  canteens, 
that  is  where  our  misfortunes  come  from." 

Kaulela  :  I  drink.  I  would  not  be  satisfied  with  closing  canteens.  I  am  fond  of 
brandy  now.     Those  who  get  di*imk  get  drunk  >\dth  then*  own  money. 

2895.  Is  there  much  Kafir  beer  drinking  in  the  district,  and  does  that  do  mischief  ? 
— Yes ;  there  is  often  fighting  after  those  beer  drinkings. 

2896.  Sir  J,  D.  Barn/,']  From  the  time  you  left  Hintza  till  you  signed  the  treaty 
of  1845,  did  you  make  any  new  laws  ? — When  we  first  came  we  had  white  officers  'with 
us,  but  our  customs  were  not  interfered  with.  Our  customs  are  now  the  same  as  when 
we  left  Hintza. 

Benjamin  Tembu :  In  regard  to  inheritance  we  follow  our  old  laws,  but  agents 
come  in  and  get  the  people  up  to  disputes. 

2897.  Axe  agents  good  ? — We  all  say  we  would  be  very-  glad  if  the  magistrates 
listened  to  our  cases  wdtnout  the  interference  of  any  agents. 

2898.  Have  you  the  same  system  of  land  tenure  as  among  the  Gaikas  P — We  are 
still  Kving  now  as  we  were  when  we  were  first  located  here.  On  some  of  the  mission 
stations  individual  tenure  has  been  adopted. 

2899.  ^\Tiat  was  the  system  of  tenure  with  you  ? — locations  were  given  to  the 
heads  of  clans,  and  these  were  occupied  by  the  people  as  the  heads  arranged.  The  sites 
of  kraals  were  chosen  in  some  instances  by  the  men,  in  others  by  the  headmen. 

2900.  Do  you  prefer  that  to  individiml  tenure? — We  are  satisfied  ^vith  that  tenure. 
But  portion  of  the  territory  origmally  given  us  has  been  taken  awaj',  surveyed,  and 
sold  to  white  men.  Some  poi-tion  of  every  location  formerly  granted  to  Fingo  chiefs 
has  been  given  out  to  Europeans. 

2901.  Were  you  not  offered  titles  imder  indi\'idual  tenure? — There  have  been 
surveys  of  land  apart  from  mission  stations,  but  we  have  refused  to  take  up  title.  The 
land  is  overcrowded  as  it  is,  and  if  cut  up  in  en^en  we  coidd  not  live  upon  it  at  all. 
Besides  there  is  no  water  in  this  countrj^  and  the  en^en  are  so  small. 

2902.  Suppose  every  man  who  has  a  kraal  and  cultivated  ground  would  get  a 
title  to  such  kraal  and  lands ;  would  you  like  it,  or  would  you  prefer  to  have  tifle  to 
the  locations  ? — We  prefer  the  location  tenure. 

2903.  If  you  have  title  to  the  whole  location  only,  people  will  increase,  cattle  will 
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increase?,  and  some  of  you  will  have  to  move  away  ? — That  is  the  ease  now,  some  people  ^<^»^«^»  ^^(i  Fwgo$9 
move  away.     Some  natives  who  have  prospered  have  bought  farms  for  themselves.  *'•'  J_  ^*' 

2004.  How  do  you  swarm  off? — The  people  ai'e  continually  going  off ;  some  to     ^P*^*  '^*  ^^^^• 
the  Bay  (Port  Elizabeth),  some  to  the  Transkei,  and  other  places.     The  man  who  likes 
to  go  goes,  and  the  man  who  likes  to  stay  stays. 

2905.  Ilave  many  Fingoes  got  cattle  in  other  districts  than  this  ? — Yes,  those  who 
have  friends  over  the  country. 

2906.  Are  there  any  regulations  as  to  the  number  of  cattle  you  can  bring  on  the 
location  ? — ^No ;  a  man  may  biing  as  much  as  he  likes,  but  if  he  has  too  many  they 
cannot  live.  A  man  first  applies  to  the  headman  for  permission  to  come  on  tiie  location 
and  he  refers  to  the  people  among  whom  the  man  wishes  to  live,  and  if  they  agree  the 
permission  is  given.     The  headman  cannot  himself  turn  any  one  away. 

2907.  Do  the  headmen  settle  any  disputes  ? — The  decision  of  cases  no  longer  rests 
with  us.  We  may  hear  a  dispute  and  give  judgment,  but  a  man,  if  he  is  a  liar,  knows 
that  he  can  go  to  an  agent  and  carry  the  case  into  court.  We  are  dissatisfied  that  men 
should  go  to  the  agents,  but  we  would  not  be  dissatisfied  if  any  one  went  to  the  magistrate. 

2908.  Would  you  be  pleased  to  have  some  of  you  sitting  with  the  magistrate  i* — 
Yes,  WB  would  be  glad  of  tnat ;  and  if  not,  that  men  should  be  ordered  to  come  direct 
to  the  magistrate  with  their  own  cases. 

2909.  Would  you  like  to  have  some  men  from  yourselves  to  advise  Avith  the  Go- 
vernment officer  in  regard  to  your  locations  and  kraals  ? — Now  as  it  is  we  consult  with 
our  councallors  upon  flJl  these  matters. 

2910.  Would  you  like  the  number  defined  which  each  location  shall  take  !^ — No  ; 
we  prefer  it  left  undefined. 

2911.  As  cattle  increase  and  overstock  the  pastures,  would  it  not  be  well  to  define 
the  niunb^  of  cattle,  and  compel  the  rich  man  to  take  away  his  siu'plus  to  make  room 
for  the  cattle  of  the  poor  P — ^>io,  we  would  not  like  that. 

2912.  Have  you  any  municipal  I'egulations  ? — ^Yes,  at  Nowtondalc. 

2913.  ^Vre  you  satisfied  with  them? — We  are  satisfied  with  the  niannor  of  the 
thing,  but  we  find  the  men  selected  are  not  treated  with  proper  respect  by  the  people* 
We  elect  six  persons,  who  administer  the  local  affairs  of  the  place,  such  as  trespass,  <^c. 

2914.  If  Government  autliority  required  obedience  to  the  regulations,  would  they 
have  more  respect  ? — ^Yes. 

2915.  You  have  said  part  of  your  locations  were  sold  by  the  Government;  when 
was  that? — In  1836,  Jonkweni  was  granted  a  location,  wliich  he  was  told  would  extend 
to  the  coast.  After  the  war  of  18'j1,  a  sm-veyor  came  and  began  to  stick  little  flags 
about  the  country.  We  did  not  know  what  it  meant.  He  told  us  if  anyone  touched 
a  flag  he  would  eat  us  uj).  Tlien  an  order  came  from  the  magistrate  for  the  people  to 
move  up  from  the  coast  to  the  source  of  tlie  river  here.  Jonkweni  said  "  What  are  we 
to  do  with  the  people  here  ?''  He  was  told  "  They  can  build  kraals  on  the  toj)  of  your 
head  "  (on  the  same  place  as  he  was).  There  were  some  vacant  paits  not  siu'veyed  in 
that  neighbom'hood,  and  we  occeupied  them  ;  but  in  coui*se  of  time  they  were  occu])ied 
too.  There  was  a  place  named  l^'mlenzi  (Newcastle  conmionage),  which  a  few  of  the 
j>eople  moved  by  the  siu'veyor  occupied.  Lately  they  have  been  ejected  therefrom ; 
they  are  still  building  their  kraals  at  other  places.  That  is  the  case  with  regard  to  om* 
location.  Similar  circumstances  have  occurred  regarding  all  the  othei-s  since  18'j1. 

2910.  Did  not  many  of  the  Fingoes  of  this  division  obtain  lands  in  the  Transkei  ? — 
Two  chiefs  from  here  went  to  the  Transkei,  Kwenkwezi  and  Zidu.  Agi'cat  many  went, 
but  more  remained. 

2917.  And  in  1851-52  did  not  many  Fingoes,  some  7,000  or  10,000  who  were  left 
behind  in  Kafirlaiul,  come  out  into  the  colony  ? — Yes. 

2918.  How  was  it  that  these  people  remained  in  Gcalekahind  when  you  first  came 
out  in  1835  ? — They  were  remnants  of  tribes  who  were  scattered  throughout  Gcaleka- 
land  and  ccidd  not  come  out.     In  1851  they  followed  us. 

2919.  Is  there  anything  else  you  ^inh  to  say  ? — Yes.  We  have  a  giievance  about 
those  guns  wliich  were  taken  from  us.  Oiu*  stock  suffer  from  tigers  and  wild  animals, 
and  we  cainiot  pi*otect  them.  AVe  also  pay,  in  addition  to  the  hut-tax,  the  house  duty, 
which  is  lOs.  for  every  family.  This  beai-s  hea^dly  on  the  men,  but  more  so  on  widows 
and  old  ]icople.  We  don't  like  the  Branding  Act ;  but  if  there  was  only  one  brand 
we  would  not  object  to  it.  We  were  granted  cei-tific^ates  of  citizenship,  they  were  taken 
away  fi'om  us,  and  we  are  required  to  have  passes.  It  sometimes  happens  when  men  go 
to  the  toAvns  in  search  of  work  they  are  arrested  as  vagrants  while  searching  for  work. 
These  are  all  matters  we  are  sorry  about. 

x2 
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King  WiUiam'H  Town,  Thumlay,  29th  Sqdemhcr,  1881. 

Sir  J.  D.  Barry. 
W.  E.  Stanford,  Esq.        |  E.  S.  Rollaxd,  Esq. 

it*.  J.    Did',   Esq.,   Sj^ecial   Magistrate,   called   in   and   examined. 

P,.  J.  Dick.  20*20.  Sir  J,  D.  Barn/ J  Your  name  is  Robert  James  Dick  ? — Yes. 

29'Jl.  You  are  a  special  maf^istrate? — Yes,  of  the  Tamacha  District,  since  February, 

oepi;.  -  ,        .      i^S78;  also  a  justice  of  the  peace,  but  not  a  special  justice. 

202*2.  AVhat  does  your  district  comprise  ? — The  native  location  known  as  Toise's, 
c<miprising  about  8,000  souls.  ITmfuza's  location,  about  5,000.  Jali's  location,  3,500. 
Siwani's  location,  about  10,000;  and  the  Izeli  location,  (5,100  souls;  embracing  the 
suiTOuudings  of  King  AVilliam's  Town.  Tlie  district  is  described  fi'om  the  line  drawn 
fi'om  the  junction  of  the  Ilmdezeni  with  the  Iveiskama  at  the  source  of  the  former, 
fi'om  Peri,  thence  along  the  watershed  to  the  top  of  Hangman's  Bush,  down  the  Um- 
gwangya  stream,  thence  along  the  Cxonubie  to  the  boundary  of  East  Ijondon  Division ; 
thencH3  along  the  boundary  to  the  Iveiskama  and  up  it  to  the  point  first-named,  and 
includes  all  the  natives  in  that  area.  The  district  is  made  up  of  famis,  native  locations, 
mission  stations,  and  villages.  The  mission  stations  belong  respectively  as  follows : — 
Peelton,  liondon  Missionary  Society;  Perie,  Presbyterian;  Mount  Coke,  Wesleyan; 
and  Petei-sberg,  Lutlicrau. 

222').  Aj'e  there  many  Christian  natives? — They  are  all  supposed  to  be  Christian 
natives  residing  (m  mission  stations. 

2024.  Do  they  i)rarlisc  polygamy? — They  do  not. 

2025.  AVhat  tribes,  and  what  are  their  several  stages  of  progress  ? — The  tribes  are 
sections  of  the  Gaika  and  Ndhlambe,  a  fair  number  of  Fingoes,  and  a  few  Gcaleka 
refugees.  Of  these  the  Fingoes  and  school  Kafii-s  are  most  advanced  and  civilised, 
having  adoj)ted  more  civilizexl  habits,  and  they  are,  generally  speaking,  in  a  more  pros- 
perous condition. 

292(j.  Do  they  live  on  stations  ? — ^Not  genemlly ;  these  men  I  describe  are  land- 
owners, li  ving  on  small  i)lots  of  land  which  theyhold  on  quiti^ent  tenure,  and  some  on  lease. 

2f)2r.  AVhen  did  they  acquire  this  land? — I  cannot  state  definitely;  some  of  them 
have  held  laud  since  LSGO. 

2y2<S.  Have  any  seciu'cd  title  to  land  since  the  annexation  of  British  KaSraria  to 
the  colon}'  ? — A  considerable  number.  Some  have  bought  land  and  others  hold  their 
land  on  lease. 

2020.  Axe  they  Christians  ? — Those  resident  on  mission  stations  are  nearly  all 
professing  Cluistians,  and  I  believe  many  of  the  others  attend  church.  School  natives 
lU'c  not  pol  vgamists,  and  it  is  but  little  practised  by  other  landowners. 

20J30.    X  ou  consider  them  the  most  prosperous  ? — Undoubtedly. 

20'J].  What  judicial  power  do  you  exercise  over  them  ? — Very  little  ;  they  bring 
to  me  for  adjustment  any  cases  of  dispute  which  may  arise  on  a  location.  For  instance, 
in  cases  of  do^vTy,  and  the  recovery  of  cattle  lent. 

20'52.  Any  other  cases  ? — Civil  cases  generally. 

20?Jr>.  By  what  authority  do  you  deal  with  these  cjises  ? — By  no  other  authority 
than  that  the  system  was  practised  by  my  i»rcdecessor,  Mi\  Tainton,  and  I  followed  the 
same  comse. 

20.*j  1.  Do  you  swear  witnesses  ? — In  any  civil  cases  I  heai*  the  parties  verbally,  and 
their  e\'idenco  is  taken  down. 

2035.  Is  there  any  summons  ? — Yes,  a  sliori  manuscript  simmions  is  issued,  re- 
quiring the  \ritness  to  ai)peai'  and  give  evidence.  The  practice  is,  that  fii^st  of  all  the 
complainant  apj)eju-s  and  states  hit;  rase,  and  if  I  think  there  is  suiRcient  gi'oimds  for 
an  inquiry,  the  day  is  fixed  for  hearing  the  whole  matter,  and  the  pariies  attend. 

20'3G.  You  call  upon  them  as  a  magistrate  and  they  appear  ? — Yes. 

20'J7.  How  do  you  enforce  yom*  judgments? — I  give  a  formal  judgment  in  open 
court,  juul  a  man,  a  soii  of  deputy  shcnif,  called  an  unmla,  then  goes  and  enforces 
judgment  by  attaching  the  i)ropei*ty. 

20'i8.  By  seizing  it  according  to  Kafir  custom  P — Yes. 

2930.  In  administering  these  native  laws  do  }'ou  recognize  polygamy  ? — Yes. 

2940.  Do  you  fine  for  assaidts  ? — Yes. 

2041.  AMiat  other  cases  of  a  criminal  character  are  brought  before  you? — Cases  of 
adultery,  abduction  and  seduction. 

2042.  In  these  ctues  do  you  enforce  your  jxulgment  through  this  unmla  ? — Yes. 

2043.  Do  you  ever  imprison  ? — I  used  to  do  so,  but  not  now. 

2044.  In  what  cases  ? — Assault,  contempt  of  c<^m-t,  and  iufi'inging  the  Pa^s  Act. 

2045.  Where  didyou  lodge  the  prisoners? — ftithegaol  hae  at  King  William's  Town. 
2040.  Under  what  wanant  ? — My  own. 

2947.  And  you  now  find  you  have  no  authority  ? — I  fir»d  1  have  no  authority. 

2948.  You  have  been  doing  this  for  many  years  ?     I  have  been  doing  it  for  twoyeHrs. 
204;9.  But  your  predecesioi  ha'l  for  many  yeai-s  before  ? — Yes# 
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2950.  You,  in  fact,  without  any  legal  authority,  continue  to  administer  native  law?       ^^  /.  ^<>^' 

^^-  ,  ,    ^  ,     .  .        o     mi         1         i_  Sept.  29,  iwi. 

2951.  Has  there  ever  been  an  appeal  from  your  decisions  r — rnere  have  been 

es  taken  to  the  Resident  Magistrate's  court. 

2952.  What  then  takes  place  ? — The  magistrate  treats  it  as  a  new  case  in  a  dif- 
ent  fonn. 

2953.  It  was  not  the  Resident  Magistrate  who  stopped  your  imprisoning  natives, 
t  the  Solicitor-General,  I  presume  ? — ^Yes,  it  was  the  Solicitor-General.  I  received  a 
>y  of  a  letter,  or  rather  an  extract  of  a  letter  from  the  Solicitor-General  to  the  Resi- 
it  Magistrate  of  King  William's  To^vn,  in  which  it  was  pointed  out  that  I  had  no 
thority  to  sentence  to  imprisonment. 

2954.  Before  annexation,  while  British  Kaffraria  was  a  crown  colony,  Special 
Lgistrates  were  appointed  by  the  High  Commissioner  P — Yes,  I  believe  so,  and  it  has 
oe  been  the  practice  to  continue  them. 

2955.  After  the  Fingoes,  who  come  next  in  progress  P — The  Kafirs. 

2-^56.  Are  there  many  of  them  Christians  ? — Yes,  on  school  places  they  are  nearly 
Christians. 

2957.  But  are  there  many  who  follow  heathen  customs  ? — The  majority. 

2958.  Have  any  of  them  land? — ^All  those  on  stations  have  a  btolding  lot  and  a 
rden  lot  from  the  Qt)vemment,  held  on  quitrent  tenure,  with  commonage  rights 
Euited  them. 

2959.  Are  these  Fineo  grants  alienable  or  inalienable  ? — They  are  alienable,  but 
ly  with  the  consent  of  the  Grovemor. 

2960.  Referring  to  these  native  laws  that  you  have  administered,  \\iXL  you  say  how 
u  gained  your  knowledge  of  them  ? — From  experience  gained  by  residing  among  the 
Dpie  since  1855  :  by  living  close  to  the  Gaikas  since  1859,  and  in  discharging  the 
.ties  of  magistrate  over  them  since  1878. 

2961.  Have  you  ever  called  in  the  aid  of  experts  ? — ^No,  but  I  have  frequently  had 
Qversations  with  them  on  native  laws  and  customs. 

2962.  Did  you  ever  summon  to  your  aid  in  court  any  of  the  councillors  ?-No ;  I  was 
rticulorly  careful  to  avoid  doing  so,  because  I  found  that  while  the  chiefs  or  coun- 
lors  were  allowed  to  have  an^iihing  to  do  wth  a  case,  it  rather  led  people  to  look  to 
em  as  men  in  authority  instead  of  to  me.  The  coimcillors  were  only  of  service  when 
lied  upon  to  give  evidence. 

2963  You  know  the  Kafir  custom  of  examininff  ^Wtnesses  and  discussing  the 
3rits  of  the  case  outside  the  court ;  was  that  pracrtice  followed  in  your  court  ? — No  ;  I 
juld  not  allow  it. 

2964.  Why  not  P — Well,  I  found  the  practice  here  had  been  to  have  the  case 
Iked  over  outside  the  court,  and  it  seemed  to  me  to  lead  to  a  great  deal  of  abuse. 

2965.  In  what  way  P — I  found  that  the  man  who  was  entrusted  to  talk  the  case 
er  often  brought  a  garbled  statement  of  facts  and,  in  reality,  prejudged  the  case,  and 
a  certain  extent  would  prejudice  my  mind. 

2966.  When  you  departed  from  the  practice  followed  by  your  predecessor,  were 
m  instructed  to  do  so  by  the  Government  P — No,  by  no  (me. 

2967.  Is  Mr.  Fielding  a  similar  magistrate  to  yourself  ? — Yes,  of  the  adjoining 
strict,  Kama's  coimtry ;  and  besides  luni  there  is  Mr.  Simpson,  in  Keiskama,  also 
ithout  any  legal  authority. 

29()8.  Mr.  StanforcL']  Can  you  give  the  Commission  any  idea  of  whot  the  pro|X)r- 
m  is  of  uncivilized  to  civilized  natives  P — The  pro^iortion  of  ci^ilized  is  about  one-fifth 
four-fifths  of  semi-civilized. 

2969.  Are  there  signs  of  progress  among  the  heathen  impulation  P — Yes. 

2970.  In  what  respect  P — In  the  wearing  of  clothing  as  a  rule  ;  by  the  general  use 
•  the  plough  and  wagon  wherever  it  is  possible ;  and  the  men  generally  go  to 
ork,  and  in  this  place  become  experienced  storemen  and  tradesmen  and  general  ser- 
mts. 

2971.  Do  many  of  them  rise  to  positions  of  trust? — Yes;  some  men  have  done 
miaikably  well  in  that  way. 

2972.  And  you  find  among  the  more  educated  people  in  your  district  that  they 
et  situations  as  clerks  or  intei-preters  either  in  stores  or  merchants*  offices  P — I  have 
iio\Mi  such  to  be  the  case.  Tne  bulk  of  the  people  who  obtain  such  appointments 
>me  from  Lovedale,  and  other  places  of  the  kind. 

2973.  Are  these  men  rising  to  positions  of  trust  in  to^vn  educated  or  uneducated  ? 
-Both ;  but  the  greater  proportion  appear  to  be  uneducated,  judging  fi-om  those  which 
are  come  imder  my  personal  notice. 

2974.  Are  there  canteens  in  all  these  locations  ? — Yes,  in  all  noW. 

2975.  Are  they  much  patronised  P— Very  much  so,  indeed ;  I  may  sdy  to  aii  f^W)4« 
ig  extent.  .  n, 
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n.  J,  Dick,  297G.  Do  you  believe  it  to  be  a  growing  evil  ? — Yes. 

— -"  2077.  Does  it  affect  crime  in  any  waj^  ? — It  does  to  a  certain   extent.     There  are 

^  '     '       •      generally  more  assault  cases,  and  I  think  the  number  of  cases  of  adultery  increase  in  the 

same  proportion. 

2978.  Does  the  use  of  brandy,  piu'chased  in  tliese  canlecus,  affect  in  any  way  the 
consumption  of  their  beer  ? — ^In  tliis  way,  that  there  tu'e  very  few  beer-driukings  going 
on  without  their  ha\dng  brandy-drinkings  besides. 

2979.  Would  you  recommend  an  act  to  prevent,  the  stde  of  liquor  to  natives  in  tliis 
district  P — ^Yes,  I  am  decidedly  of  opinion  that  no  liquor  should  be  sold  in  any  native 
location. 

2980.  Does  the  vice  extend  to  women  ? — It  does,  very  much  so,  and  even  to 
children. 

2981.  Do  you  think  the  natives  themselves  woidd  support  such  a  law  ? — ^I  think 
they  would.     They  themselves  see  to  what  it  is  leading  and  have  freely  admitted  it* 

2982.  Do  agents  practise  in  your  court  ? — No. 

2983.  Do  you  think  tliat  people  are  better  satisfied  by  coming  and  stating  their  cases 
directly  to  you  ? — I  take  it  so,  from  the  mmiber  of  cases  constantly  brought  before  me, 
and  another  reason  may  be  that  there  are  no  expenses  attached  to  cases  determined  in  a 
special  magistrate's  comt. 

2984.  Then  the  procedure  in  j'our  coiui  is  Simple  and  inexpensive  ? — Yes. 

2985.  Do  you  recognize  the  })rinciple  of  the  spoor  law  ? — Yo^,  but  I  have  never 
been  called  ujx)!!  in  any  case  to  apply  it  personally.  I  mean  that  I  have  never  boeu 
called  u^wii  to  determine  a  case  in  ccmnection  with  the  spoor  law;  but  nianj^oaBos  ha^e 
occurred  in  wliich  the  si)oor  has  been  traced  and  settled  under  tJiat  law,  and  I  have 
merely  been  infonued  of  them. 

2986.  Now,  what  would  j'ou  do  in  a  case  of  this  kind  ?  Some  cattle  are  stolen  from 
a  Em'opean  farmer,  and  the  spoor  traced  into,  say  Hiwani's  location,  where  it  becK)mes 
obliterated  near  a  number  of  kratals  ? — Well,  in  the  fii-st  place  you  must  undei-stand  that 
a  location  is  divided  into  villages,  each  village  ha^•ing  a  well  understood  b(mndary.  Tlie 
si>Qor  would  have  to  be  traced  into  some  of  these  villages,  or  rather  into  some  imilicular 
village,  and  the  headman  of  that  nllage  woidd  be  sent  for  and  the  spoor  handed  over 
to  hun  where  it  was  last  seen.  He  wovdd  then  become  responsible  for  finding  the  stolen 
animals,  or  tracing  them  into  another  \illage. 

2987.  Wliat  if  he  could  neither  find  stolen  animals  nor  traco  the  sjkxu'  beyond  his 
boundaries  ? — If  satisfactory  pi-oof  of  the  theft  was  given  he  woiUd  become  responsible. 

2988.  "Would  you  require  additional  proof  to  the  mere  tracing  of  spoor  *f — It  would 
be  sufficient  proof  if  the  spoor  was  distinguished  and  agreed  -snth  the  nimiber  of  cattle 
claimed,  and  in  such  a  case  the  community  would  be  responsible. 

2989.  Is  house  duty  paid  by  all  natives  on  CroA\'n  ijands,  and  on  private  propeiHy, 
in  addition  to  hut-tax  l^ — ^x es. 

2990.  "VVliat  is  the  usual  extent  of  land  held  midcT  indi\'idual  tenm*o  by  each 
man  ? — In  >*illages  from  four  to  eight  acres,  on  quitrent  tenm*e.  In  sections  fnnn  lO  to  80 
acres  on  lease  and  quitrent  tenure,  and  there  are  a  few  o\\  ncrs  of  ftums  fi-oni  about 
200  to  400  acres.     Many  of  the  people  build  s(pijue  houses,  and  have  much  impi-oveil. 

2991.  "What  produce  do  they  usmilly  giow  h — AVhejit,  foiiigo,  potatoes,  hoiim, 
mealies,  Kafir  com,  bammas,  and  some  few  fiiiit,  su(  h  as  pca(hcs  and  oranges. 

2992.  Do  you  find  that  in  many  cases,  for  ])mi)oses  of  inoncy-making,  they  tmii 
their  attention  to  anytliing  beyond  agiicultme  Y — M(jst  of  thom  after  the  luu'\est  in 
finished  engage  m  transj)ort,  and  besides  this  they  ai*o  of  coui^se  more  or  less  stock- 
owners. 

2993.  "What  grazing  rights  have  they  ? — In  villages  they  ha\'e  the  oitliimry  com- 
monage rights.  Some  of  the  section  holdci-s  have  also  \uul  c(;mmonage  rights  giiintecl 
them,  though,  generally  speaking,  they  lune  none  beyond  the  glazing  on  theii*  own 
particidar  sections. 

2994.  Have  these  sections  been  regularly  surveyed,  and  what  conuuonage  is  there 
attached  ? — They  have  been  regidtu-ly  siurveyed,  but  not  with  wmimonago  attached. 

2995.  Then  where  these  sections  are  small,  on  what  land  do  the  cattle  belonging 
to  the  proprietors  graze  ? — ^Eitlier  on  the  section  ov  some  adjoining  wa'ite  lands  genertdly 
imsuited  for  agricultiu-al  puri>oses. 

2996.  Are  ypu  of  opinion  that  tliese  grazing  rights  should  bo  seemed  to  thcbc 
l)eople  P— I  am. 

2997.  In  what  way  ?— By  including  the  section  in  a  location  with  commonage 
attached,  giving  the  section  holdei-s  couunon  rights  as  in  the  case  at  liabida,  where  the 
sections  or  lots  were  such  that  the  people  finding  they  coidd  not  live  on  them  recpiesteil 
and  obtained  permission  from  Goveimnent  to  have  a  coiunionage. 

.    2998.  Is  the  amount  of  stock  grazed  on  such  conumaiage  limited  !^— I  am  not 
HWaro  that  it  is. 
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2999.  Should  the  rights  ^we  spoke  of  just  now  be  granted  to  these  people,  would        i^*  J^JMdc. 
you  recommend  Uiat  the  number  oi  cattle  to  be  grazed  on  such  commonage  should  be      g^^  ^^  j^^^^ 
limited  ? — ^Tes,  I  think  bo. 

3000.  Is  there  any  means  by  which  those  men  holding  land  on  lease  can  oonyerk 
that  land  into  fi'oehold  or  quitrent  ? — I  cannot  answer  that. 

3001.  What  is  the  amoimt  of  quitrent  usually  paid  by  these  people? — On 
building  lots  2s.  6d.,  and  on  garden  lots  10s.  per  anniun  per  lot.  • 

3002.  How  did  they  get  their  leases  ? — ^I  am  not  aware.  Those  obtained  during 
the  last  four  or  five  yeara  were  by  purchase  at  public  auction. 

3003.  Are  these  public  auctions  open  to  all  classes  P — ^To  all  classes  of  botii  black 
and  white. 

3004.  Are  the  more  advanced  natives  under  you  showing  a  disposition  to  purchase 
land  ? — Yes,  very  much  so. 

3005.  Were  the  individual  titles  issued  on  mission  stations  and  in  villages  granted 
at  the  request  of  the  people  themselves,  or  were  the  people  compelled  to  accept  them  ? — 
I  cannot  say  positively,  but  I  undei-stand  from  the  people  that  a  survey  was  made  at 
the  request  of  the  society  who  recommended  certain  people  for  grants. 

3006.  During  the  late  disturbances  did  the  grantees  and  lessees  evince  a  spirit  of 
loyalty  to  Grovemment  ? — ^Yes,  I  consider  so. 

3007.  Do  you  consider  that  by  holding  individual  titles  loyalty  was  encouraged  ?—- . 
Unquestionably  so. 

3008.  Have  you  had  an  opportunity  to  compare  their  condition  with  that  of  the 
people  in  the  Transkei  or  Fingoland  for  instance  ? — ^No. 

3009.  Are  the  inspectors  on  a  location  imder  you? — Yes,  they  are  directed  to 
report  through  me  to  the  Civil  Commissioner. 

3010.  Do  you  find  that  the  system  of  inspectors  gives  you  better  control  over  the 
people  ? — I  cannot  say  that  it  does. 

3011.  In  what  way  does  it  foil? — The  districts  are  too  largo  and  too  thickly 
peopled  for  the  inspectors  to  be  able  to  carry  out  that  strict  supervision  which  the  Location 
Act  directs. 

3012.  Would  you  recommend  additional  inspectors  P—If  the  system  of  supervision 
is  to  be  kept  up. 

3013.  Do  you  consider  that  the  system  contributes  to  improve  the  people  P---Yes, 
if  the  superAision  coxdd  be  effectually  carried  out. 

3014.  Mr.  Rolland.']  Is  the  practice  of  individual  tenure  on  the  increase,  or 
stationai-y  of  late  years  ? — Natives  are  more  eager  to  possess  land  than  f ormierly. 

3015.  Are  there  opportunities  afforded  to  these  people  from  time  to  time  of  taking 
out  titles,  or  obtaining  land  on  lease  ?-— Yes,  in  the  same  way  that  they  are  open  to  the 
general  public,  that  is  when  any  sale  of  crown  or  lease  land  takes  place  they  can  attend 
the  sale,  and  those  who  ^vish  to  become  purchasers  may  do  so. 

3016.  At  these  sales  do  the  natives  purchase  more  lai^ly  than  the  Euro* 
peans  ? — It  depends  upon  the  nature  of  the  sale ;  for  instance,  at  a  sale  of  farms 
the  Eiuropeams  entirely  predominate,  but  in  a  sale  of  small  leases  there  are  then  a  greater 
number  of  natives. 

3017.  Sir  J,  Dn  Bmry.']  Do  you  recognize  ukulobola  and  polygamy  ?— I  do. 

3018.  How  do  you  define  ukulobola  ? — I  define  it  as  the  payment  of  a  number 
of  cattle  for  a  ^\if e,  and  paid  to  the  father  of  the  girl  by  her  intended  husband  or  his 
relatives. 

3019.  Paid  to  the  father  for  what  ? — As  a  consideration  for  the  services  the  husband 
expects  to  receive  from  the  girl. 

3020.  Is  it  not  to  some  extent  a  payment  for  the  consent  of  the  parent  to  the 
marriage  ? — It  is  not  in  my  opinion. 

3021.  Do  you  recognize  any  obligation  on  the  part  of  the  father  who  receives  the 
ukulobola  to  maintain  the  woman  in  case  she  should  be  deserted  or  ill-treated  by  her 
husband  ? — None  whatever. 

3022.  Is  it  not  a  fact  that  where  a  married  woman  is  deserted  or  ill-treated  by  her 
husband  she  can  claim,  by  native  custom,  support  from  her  father  or  go  back  to  her 
father  ? — It  is  a  custom. 

3023.  If  a  husband  refused  to  support  his  wife,  would  you  direct  her  father  to 
support  her  ? — Yes,  I  would,  in  administering  native  law. 

3024.  Why  would  you  do  so  ? — Because  then,  the  husband  would  hare  no  claim 
for  the  recovery  of  the  doTVTy,  but  the  father  would  have  the  right  to  retain  it. 

3025.  You  would,  therefore,  ortler  the  father  because  he  had  the  dowry  and  had  the 
right  to  retain  it  to  maintain  his  daughter  ? — Yes,  the  duty  of  maintaining  his  daughter 
devolves  upon  the  father  because  he  retains  the  do^\Ty,  and  this  would  be  aceording  to 
Kafir  custom, 
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R.  J.  Liek.  3026.  Is  this  iikidobola  in  itself  bad  in  your  opinion  ? — Not  under  the  drcum- 

Se  t  "io^iasi      stances  in  which  these  people  are  placed ;  because  if  they  were  not  allowed  to  mairy  in 

^  *     '       '     their  own  particular  way,  I  think  far  greater  evils  would  arise  by  compelling  them  to 

enter  Christian  marriage,  or  marriage  according  to  oiu*  law,  in  their  present  state  of 
ci^'ilization. 

3027.  Then  you  think  it  would  be  imprudent  and  impossible  to  put  down 
ukulobola  P — I  think  it  would  be  both. 

3028.  Are  there  any  evils  attaching  to  it  ? — Yes,  it  is  often  an  incentive  to  crime, 
and,  in  certain  instances,  leads  to  stealing  and  litigation. 

3029.  Is  there  any  other  objection  ?—■ -Not  that  I  know  of. 

3030.  Do  you  know  of  any  cases  of  your  own  knowledge  in  which  it  has  led  to 
stealing  ?—- No,  but  cases  have  been  brought  to  my  notice  in  which  natives  have  stolen 
cattle  to  secure  the  ukulobola.     This  is  my  principal  objection. 

3031.  Do  you  know  that  certain  magistrates  refuse  to  entertain  or  inquire  into 
these  questions  of  ukulobola  ? — I  have  honrd  so. 

3032.  Your  practice  is  different  ? — It  is. 

3033.  Then  you  do  not  consider  the  custom  an  immoral  one  ? — ^No,  it  is  merely  a 
payment  for  the  father's  consent. 

3034.  Does  uktdobola  tend  to  check  or  increase  polygamy,  as  far  as  your  experi- 
ence goes  ? — I  am  inclined  to  think  that  it  checks  polygamy,  because  it  becomes  more 
difficidt  for  a  man  to  pay  for  three  wives  than  it  does  for  one. 

3035.  What  do  you  think  are  the  essentials  to  a  native  marriage  ? — ^That  some 
dowry  shall  actually  have  passed  between  the  intended  husband  or  his  relatives  to  the 
father  or  guardian  of  the  woman,  and  that  she  shall  have  been  brought  to  him  and  have 
lived  with  the  man  some  time  as  his  wife. 

3036.  What  part  of  the  ceremony  constitutes  the  actual  marriage  P — The  payment 
of  the  whole  or  a  portion  of  the  dowry. 

3037.  Thcoi  the  dowry  is  the  great  essential  P — It  is.  And  without  it  there  would 
b^  no  marriage,  and  the  father  would  have  the  right  to  claim  his  daughter  at  any 
time. 

3038.  Are  there  many  oases  of  registration  of  marriage  here  by  natives  ? — ^None 
at  all  in  my  court. 

3039.  Do  you  think  a  registration  of  all  marriages  by  natives  would  be  desirable 
whether  of  polygamists  or  not? — I  strongly  support  the  registration  of  all  single 
marriages,  but  not  of  polygamous  marriages. 

3040.  Do  you  know  of  any  registration  of  single  marriage  P — No,  excepting  those 
natives  married  on  mission  stations. 

3041.  How  would  you  effect  this  registration  of  single  marriages  P — By  giving 
ample  notioe,  and  making  them  acquainted  with  the  fact  that  a  change  was  about  to  be 
made  in  their  marriage  law. 

3042.  Do  you  mink  by  giving  them  notioe  that  we  would  no  longer  permit 
polygamy  and  insisting  upon  registration  under  a  penalty  that  they  would  then 
register  P — ^No,  I  think  not. 

3043.  How  would  you  carry  out  a  system  of  single  registration  P — "By  making 
people  fully  acquainted  that  there  was  to  be  a  change  in  their  marriage  law.  By  fixing 
a  date  after  which  all  marriages  will  have  to  be  registered,  and  from  and  after  that  time 
i*efusing  to  give  the  courts  any  jurisdiction  in  cases  where  the  marriages  were  not 
registered.  Also  by  refusing  to  recognize  ukulobola,  by  which  means  the  father  of  a 
girl  would  find  out  that  he  could  not  recover  dowry  that  might  ^till  be  owing. 

3044.  You  say  that  some  magistrates  do  turn  claimants  away  from  the  judgment 
seat  and  will  not  recognize  ukulobola  at  all,  and  yet  it  is  practised  within  their 
jurisdiction  P — ^Yes. 

3045.  Does  not  that  show  that  such  a  law  as  you  suggest  would  be  ineffective  P 

Yes^  partly  so ;  but  making  the  practice  illegal  would  render  the  off-spring  illegitimate ; 
and  besides  fathers  and  daughters  would  hesitate  to  allow  them  to  marry  when  the 
dowry  could  not  be  recovered. 

3046.  Are  not  the  natives  so  attached  to  their  customs  that  even  if  a  law  were 
passed  which  distinctly  stated  that  they  could  not  recover  ukulobola  in  any  court  of  law 
and  also  that  their  children  would  be  illegitimate,  they  would  nevertheless  adhere  to 
their  marriage  customs  P — ^No.  I  think  that  the  natives  as  they  gradually  advanced  in 
civilization  would  alter  their  customs.  With  those  who  did  not  advance  their  customs 
would  be  retained. 

3047.  And  this  might  continue  for  years  P — ^Yes,  but  I  should  expect  the  number 
to  be  Jeasened  eveiry  year,  although  the  law  would  bastardize  thousands  during  the 

f>rooe6S.    But  though  our  law  wovdd  bfu(tardi;se  them,  the  natives  would  consider  theiQ 
estimate. 
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3048.  Wliat  is  your  chief  reason  for  proposing  that  after  a  time  native  marriages       it.  J.  J>u 
should  be  registered,  and  no  native  shall  be  allowed  to  register  more  than  one  wife  ? —      ^    ^9*18 
Firstly,  in  oider  to  suppress  polygamy  ;  secondly,  to  prevent  any  injustice  being  done  to         P  •     » 
the  pcuties  in  any  marrmges  which  have  taken  place  up  to  that  date  or  to  their  families 

and  thirdly^  it  would  prevent  difficulties  as  to  succession. 

3049.  What  difficulties  are  these  ? — A  man  dies  who  nosse^ses  a  title  to  landed 
property  leaving  three  wives  with  families  behind  him :  to  wnom  is  the  property  to  go? 
Another  difficulty  often  arises  where  a  man  dies  in  possession  of  a  large  number  of 
cattle,  and  each  family  make  a  claim  upon  the  estate,  and  they  are  told  by  the  son  of  the 
big  wife — who  is  perhaps  a  minor — ^that  no  distribution  has  been  made  and  that  they 
are  all  his  property. 

3050.  Is  it  not  a  fact  that  the  cattle  belonging  to  each  house  may  be  easily 
ascertained  P — ^I  have  not  f oimd  it  so  in  practice,  but  that  the  greatest  confusion  exists 
08  to  the  rights  of  each  particular  house  m  a  man's  family. 

80»51.  Would  there  be  any  more  confusion  than  exists  in  the  case  of  a  farmer  who 
gave  his  children  presents  of  cattle  and  sheep  ? — Yes,  I  think  there  would,  for  this 
reason:  a  Kafir  may  have  three  or  four  wives,  each  li^^ng  in  a  difPerent  kraal  and  with- 
out family,  and  each  particular  house  claims  a  certain  number  of  the  cattle,  which, 
during  his  life-time  he  has  continually  changed  from  OAe  kraal  to  another.  Perhaps  he 
may  make  one  of  his  wives  a  favourite  ajs  he  becomes  old,  and  he  collects  to  this  one 
kraal  most  of  his  cattle,  leaving  only  two  or  three  with  the  other  houses.  In  this  state  • 
he  dies,  and  the  representatives  of  the  other  houses  at  once  make  a  claim  upon  the  big 
house  for  their  original  sliare  of  deceased's  property. 

3052.  How  do  you  settle  such  a  case  P — It  is  a  difficidt  matter.  We  get  the  best 
possible  evidence  from  such  men  as  he  had  been  intimate  with,  and  ascertain  if  there 
was  any  division  of  the  property  in  his  life-time.  If  it  is  established  that  such  was  the 
case,  the  big  house  is  made  to  return  all  the  cattle,  with  a  fair  increase,  calculating  for  a 
certain  number  of  years,  to  the  claimants.  If  there  has  been  a  di\'ision  arranged,  the 
cattle  are  distributed  according  to  it,  but  if  no  di%'i8ion  can  be  proved,  I  chai'ge  the 
estate  with  the  maintenance  and  support  of  all  the  livives  and  children,  by  directing  so 
many  cattle  to  the  use  of  each  house,  and  giving  each  house  a  sufficient  number  of  cattle 
to  support  it,  and  the  plan  has  given  general  satisfaction. 

3053.  Are  there  any  testamentary  dispositions  in  writing  among  these  natives  P — 
Not  to  my  knowledge. 

3054.  You  know  the  colonial  law  now  is  that  a  man  can  leave  his  property  as  he 
likes,  as  far  as  his  children  are  concerned  ;  now  if  a  man  before  his  death  collects  all 
his  property  and  jJaces  it  with  liis  favourite  wife,  is  not  that  some  indication  that  he 
nie^ns  to  let  her  have  all  the  property  after  death? — It  is  not  always  token  to  be  the 
cose,  though  it  may  be. 

3055.  In  such  a  case  would  you  give  the  chief  wife  all  the  property  found  there  P 
— Certainly  not. 

305G.  Even  although  you  thought  his  intention  was  to  give  her  all  P — Yes. 

3057.  But  according  to  our  European  law  a  father  can  give  all  liis  propei-ty  to  one 
child  and  leave  all  the  others  paupers.     Do  you  think  that  fair  P — Cei-tainly  not. 

8058.  Then  the  power  given  monogamists  possesses  the  same  e^il  that  you  attribute 
to  the  case  of  a  polygnmist  who  ^vishe8  to  favour  one  wife  V — ^Yes,  but  we  cannot 
prevent  injustice  being  done  mider  any  law  where  a  man  has  the  power,  but  the  evil 
wotdd  be  less  under  one  system  than  the  other. 

3059.  "Wliat  do  you  do  with  land  to  which  a  native  married  by  native  law  holds  a 

freehold  or  quitrent  title  ? — I  am  unable  to  act  in  those  cases,  and  have  jiointed  out 

that  the  rightfid  heir  should  support  the  family  ;  believing  that  it  woidd  not  be  long 

before  the   law  was    altered,  and  the  right  of   one   particular  party  to  the  title 

established. 

3060.  Then  you  give  possession  to  the  son  of  the  chief  wife  P — Yes. 

8061.  Do  you  generally  find  that  son  refuse  to  suppoi-t  the  other  families  P — ^Not 
alwaj'S,  and  where  it  is  not  so  we  do  not  disturb  the  arrangement.  It  is  one  of  the 
most  difficult  and  delicate  questions  we  have  had  to  deal  with,  and  I  have  always  had 
great  reluctaiKM^  to  interfere. 

*3062.  Such  land  has  never  been  sold  as  far  as  you  know  P — Not  that  I 
know  of. 

3063.  You  administer  the  law  under  the  Ordinance  10  of  1864.  Do  you  take  it 
that  that  law  gives  you  any  i>ower  to  deal  with  landed  propeity  ? — No,  I  do  not  take 
it  to  be  so,  and  having  cxpoiionccd  a  dJflirully,  1  put  niysoU'  in  communication  -with  the 
Govenmient,  for  1  did  not  think  Government  would  approve  of  special  magistrates 
dealing  with  land  cases. 
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i.  D*rk.  3064.  The  first  difficulty  you  found  a  remedy  for ;  now  as  to  the  second, — suppose 

"TT"  the  land  could  be  sold  by  law  and  the  proceeds  equally  divided  among  the  families, 

'        *      would  not  that  difficulty  be  solved  ? — I  think  not ;  of  course  with  Kafir  law  there  is  but 

one  rightfid  lieir  to  the  whole  property,  imless  it  can  be  shown  that  there  has  been  a 

division  of  the  property  intended. 

fJOGo.  If  you  sell  the  land  you  would  take  away  the  rights  of  one  particular 
individual  and  di\'ide  the  proceeds  of  this  sale  among  the  members  of  the  famfly  and 
you  ixxni  adrift  the  whole  of  these  people  from  where  they  were  gaining  their  support 
and  livelihood  ? — It  ^\•ould  certainly  break  up  their  occupation. 

ti0i)6.  Would  the  difficulty  be  solved  by  giving  the  property,  subject  to  the  rights 
given  by  native  laws  and  customs,  to  the  heir  of  the  chief  wife  ? — No  ;  I  do  not  think 
it  would. 

30G7.  AV hy  ? — It  is  sometimes  difficult  to  establish  who  the  great  wife  is.  A  nu&n 
may  marry  two  or  thrf  e  Avives  and  at  no  time  diuing  his  life  have  pointed  out  or  stated 
who  the  principal  wife  is,  consequently,  there  may  be  two  or  three  claimants  for  that 
position. 

30G8.  Would  registration  meet  the  difficulty  ? — I  think  it  would  if  registration 
indicated  that  the  chief  wife  was  the  first  wife. 

»30G9.  In  regard  to  registration,  you  have  suggested  that  it  should  take  place  after 
announcing  that,  say  in  five  years  time,  there  would  be  registration,  and  of  one  wife 
only.  Now,  what  scheme  of  registration  do  j  ou  think  woidd  work  ? — To  rive  notice 
that  after  a  certain  date  the  native  law  of  marriage  would  be  altered,  and  that,  as  far 
as  our  (X)urt8  are  concerned,  the  children  only  of  those  who  are  to  be  registered  shall  be 
legitimate. 

J^OTO.  It  has  been  suggested  that  it  would  be  well  to  enact  that  a  registration 
should  be  taken  of  all  marriages  accoixling  to  native  customs  already  consummated, 
that  all  women  or  their  issue  who  had  obtained  any  rights  by  these  polygamous 
marriages  shoidd  have  their  right*  secured  to  them,  but  that  after  this  registration  tlie 
law  would  recognize  the  issue  of  only  one  woman  as  legitimate,  and  that  only  this  issue 
shoidd  inherit  the  father's  property.  Ac*cording  to  our  law  we  cannot  prevent  con- 
cubinage, but  the  issue  of  such  intercourse  may  be  declared  illegitimate,  which  would 
stiike  a  strong  blow  at  polygamy.  Do  you  affree  with  that  ? — Yes,  with  this  differ- 
ence :  I  scarcely  think  it  necessary  to  register  all  the  i)olygamous  marriages  at  present. 
The  natives  are  very  suspicious  in  regard  to  any  change,  and  if  you  were  to  require 
them  to  register  the  whole  of  the  marriages  it  woidd  create  a  great  deal  of  excitement, 
and  would  be  found  extremely  difficult  to  accomplish,  besides  prejudicing  the  object  in 
view. 

3071.  When  the  period  specified  has  passed,  how  would  you  ascertain  the  rights 
of  polygamous  marriages  not  registered  ? — By  the  fact  that  from  this  particulat*  date 
all  marriages  of  these  men,  unless  registered,  would  be  illegal,  and  the  parties  would 
have  no  rights.  The  difficidty  is  one  which  cannot  be  altogether  avoided  even  with  a 
system  of  registration.  Many  will  not  at  first  register,  but  would  do  so  as  soon  as 
certain  rights  are  secm^ed  them,  for  instance,  the  right  of  coming  into  court  with  their 
cases. 

3072.  If  native  customs  were  not  legalized  and  such  a  law  were  framed,  would 
not  an  immense  quantity  of  property  be  left  incapable  of  being  dealt  with  by  law  ?*—! 
do  not  think  so.  Under  the  present  law  there  are  niunbers  of  cases  in  which  the  whole 
of  the  property  goes  to  one  individual,  and  again,  there  are  numbers  of  instances  in 
which  by  mutual  arrangement  the  estate  is  divided  and  never  conies  into  court  at  all. 
Their  position  woidd  be  no  worse  in  that  respect.  They  would  settle  matters  among* 
themselves  without  reference  to  law  if  they  cx)uld  not  get  into  (K)urt. 

3073.  What  would  you  do  in  a  case  where  there  is  no  registration.  How  ajre  you^ 
to  find  the  heir  ? — If  practicable  I  woidd  have  some  .system  of  registration,  and  make- 
the  law  as  light  as  possible,  but  compel  registration,  and  when  this  is  done,  only  the 
child  of  the  first  wife  would  be  recognized.  I  woidd  also  meet  the  difficulty  even  after 
ha\ing  fixed  the  time  when  registration  is  to  begin  from,  and  allow  the  child  of  the 
first  wife  to  be  looked  upon  as  legitimate,  but  treat  the  other  ihildien  as  illegitimate. 

3074.  Would  not  that  create  great  injustice  towaixls  the  children  of  the  second, 
third,  and  fourth  wife  ? — It  would  m  some  measure,  but  I  do  not  think  very  great  in- 
justice. 

3075.  Why  not  ?— At  present  a  man  makes  gifts  to  his  children  or  faxoilies,  and 
the  property  so  given  to  them,  pro>*ided  it  is  clearly  established,  they  are  allowed  to 
retain. 

3076.  You  would  then  treat  the  property  not  as  his,  but  as  given  away  before  his 
death  ? — Yes, 

30!'7.  But  by  allowing  these  to  bo  treated  as  gifts  you  wotild  recognise  polj-gamy  ? 
—I  do  not  see  that  a  man  may  not  gi\  e  it  to  a  stranger  or  to  his  brother  or  nephew, 
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3078.  According  to  Kafir  law  there  could  be  no  such  gift  to  a  wife  P — Yes,  there       J?.  /.  ZWr/-. 

^*  ^Ar»f    90    1AR1 

3079.  Is  the  ^;ift  to  the  woman  or  to  her  house  ? — Women  do  not  inherit,  and        **  *     » 
lusbands  do  not  give  to  the  wives,  but  apportion  to  each  house,  of  which  the  wife 

tonus  a  part. 

3080.  Then  the  woman  in  that  case  would  only  have  rights  as  part  of  that  house  ? 


3081.  And  you  would  consider  it  as  a  gift  for  the  benefit  of  that  house  ? — ^Yes ; 
but  there  k  a  difference  between  a  gift  and  property  apportioned  to  a  house. 

3082.  Would  not  that  recognize  polygamy  P — I  think  not. 

3083.  Do  you  think  that  if  the  law  allowed  all  polygamous  marriages  to  be 
registered  it  would  cause  a  polygamist  to  renter,  if  he  understood  that  by  so  doing 
yux  courts  will  administer  according  to  native  customs  P — It  would  be  a  strong  in- 
luoement  for  them  to  register. 

3084.  But  if  you  tack  to  that  law  this  condition,  that  at  a  certain  time,  say  five 
years,  we  will  allow  no  more  such  registration,  don't  you  think  it  would  have  the  tendency 
to  check  registration  from  the  commencement  ? — I  think  some  would  register. 

3085.  jBut  would  it  not  be  better  to  invite  all  natives  to  register  mthout  putting 
any  condition  in  the  first  instance,  and  then  if  we  discover  after  a  time  that  registration 
b  univ^nal,  to  refuse  to  register  more  than  one  vdie  ? — I  am  of  opinion  that  a  scheme 
like  that  would  work,  but  we  must  begin  slowly. 

3086.  Is  it  not  beginning  slowly  to  simply  register  all  native  marriages  P — I  think  so. 

3087.  And  suppose  you  say  come  and  register,  and  all  women  re^tered  will  be 
looked  upon  as  lawful  wives,  and  the  property  of  their  houses  dealt  with  as  property 
aooordixig  to  native  custom,  would  not  such  an  invitation  cause  a  general  rei^istra- 
tion  f — ^u  would. 

3088.  And  is  there  not  an  advantage  in  having  all  marriages,  polygamous  and 
otherwise  registered,  for  the  purpose  of  showing  how  far  polygamy  is  increasing  or 
decreasing  amongst  the  people  P — Yes ;  it  would  be  very  useful.  It  would  enable 
magistrates  to  determine  what  people  are  married,  and  I  think  the  ukulobola  paid 
might  be  registered. 

3089.  Do  you  think  it  would  be  a  good  thing  to  require  a  statement  of  the  amoimt 
of  the  ukulobola  to  be  made  at  the  time  of  registration  P — ^It  would  be  very  valuable  as 
referenoe. 

3090.  Do  you  think  natives  would  be  opposed  to  this  P — I  think  there  would  be  a 
great  deal  of  opposition,  but  they  might  do  it  in  time. 

3091.  Would  not  the  father  of  a  girl  like  it  if  he  knew  by  giving  these  particulars 
he  could  always  come  to  the  magistrate  and  insist  on  that  particular  ukulobola  as  be- 
longing to  him  P — ^I  think  he  would. 

3092.  Is  it  not  one  of  the  chief  evils  connected  with  ukulobola  that  what  is  ex* 
pected  is  uncertain  P — It  is.    I  think  it  a  good  thing  to  fix  it. 

3093.  In  Natal  the  amoimt  is  fixed  by  law  at  ten  head  of  cattle.  Do  you  think 
that  is  the  average  number  given  for  wives  amongst  the  common  people  in  this  district  P 
— ^Less,  I  think. 

3094.  Is  the  consent  of  the  woman  about  to  be  married  obtained  by  her  parents  in 
every  ease  P — No. 

3095.  Do  you  think  it  desirable  that  the  law  should  in  some  way  step  in  and  ob- 
tain that  consent  P — I  think  it  very  desirable. 

3096.  In  Natal  that  consent  is  secured  by  making  it  the  duty  of  the  chief  to  notify 
to  an  official  witness  that  a  maxriage  is  about  to  take  place.  The  official  witness  then 
attends  the  marriage  ceremony  and  speaks  to  the  gu*l  and  asks  her  whether  she  con- 
sents. If  she  does  he  enters  the  fact  in  his  record.  Do  you  think  such  a  system  would 
srork  here  P — I  think  it  woidd. 

3097.  Should  a  headman  fail  to  give  information  to  the  ofiicial  witness,  might  he 
lot  be  subject  to  a  penalty,  and  would  that  not  cause  him  to  notify  such  intended 
Uaniage  P — Yes ;  and  I  would  suggest  that  the  inspector  be  the  official  witness. 

3098.  Do  you  think  that  an  inspector  should  have  the  power  to  prohibit  a 
narriage  if  consent  is  not  obtained  P — Certainly. 

3099.  In  Natal  the  law  is,  that  if  more  ukulobola  is  demanded  and  obtained  than 
ilie  number  fixed  at  the  time  of  marriage  by  law,  namely,  ten,  the  excess  should 
be  forfeited,  both  by  donor  and  donee.  Do  you  think  that  such  a  law  would  work 
well  here  if  informers  were  invited  te  notify  by  getting  some  portion  of  the  excess  P — I 
do  not  see  the  necessity  for  such  a  system.  If  a  man  choose  to  give  more  than  ten  head 
of  cattle  for  his  wife,  I  do  not  see  why  he  should  be  detered  from  doing  so.  Still,  I 
consider  it  would  be  wise  te  fix  a  maximum,  as  by  so  doing  it  would  enable  more  men 
to  come  forward  as  husbands,  prevent  rich  men  from  having  an  advantage,  and  thus 
prove  a  check  to  polygamy.  It  would  also  prevent  the  interminable  demands  of  the  father. 

y2 
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H.  J.  Dick.  3100.  Do  you  think  that  inspectors  should  be   authorized  to  receive  any  eattlo 

"~  given  in  excess  ? — I  do.     lief  erring  to  the   Tith  Section    of  the  Natal  Code,  I  do  not 

*  ^^ '  "  '  [ipprovo  of  it,  but  I  suggest  this  :    That  wlieix)   a  man  marries  away  his  daughter  a 

second  time,  he  shall  not  be  entitled  to  claim  ukidobola  with  her  unless  he  has  paid 
back  to  the  previous  husband  such  of  the  ukulobola  as  may  still  be  due,  according  to 
tlie  native  custom,  to  the  divorced  husband  or  his  people.  As  to  the  13th  Section  of 
the  Natal  Code,  the  custom  of  Ingqutu  is  unknoAvn,  No.  14  of  the  Natal  Code  is  the 
custom  here,  although  there  is  some  division.  In  some  instances  the  eldest  son  of  a  big 
house  claims  the  whole  of  the  dowry  paid,  and  those  are  allowed  him  where  it  is  found 
that  he  supports  the  whole  family.  It  arises  in  this  way.  The  husband  dies,  leaving 
tliree  or  four  wives,  who  after  his  death  very  often  return  to  their  father's  homes, 
where  they  are  either  supported  by  him  or  gain  a  living  for  themselves,  and  whore  this 
is  the  case  the  eldest  sou  of  the  big  house  generally  (;laims  and  obtains  the  dowry  paid. 
Where  the  family  or  families  all  remain  together,  and  the  rightful  heir  supports  them, 
and  they  live  contentedly  and  happily  with  him,  then  he  tiikes  the  do^vry  of  the  girls 
as  they  marrv  there. 

3101.  Would  not  a  check  be  given  to  polygamy  by  leaving  the  ikazi  of  the  first 
wife  unlimited,  but  for  the  second  and  thinl  limited  Y — I  think  it  would. 

3102.  Do  you  think  that  amon^  the  natives  of  your  district  a  law  whioh  says  that 
a  native  who  marries  according  to  the  usual  custom,  but  without  having  an  official 
witness  present  at  the  marriage,  shall  expose  the  parties  marrjdng  to  penalties,  that  that 
law  woiild  be  obeyed  ? — I  think  it  would.  I  have  known  instances  where  girls  have 
come  forward  and  stated  they  have  been  married  against  their  will,  but  had  no  power 
to  act. 

3103.  Do  you  think  increased  location  inspectors  would  give  the  Gbvemmeni 
greater  control  over  the  natives  P — Yes. 

3104.  You  consider  that  the  presence  of  an  official  witness  at  a  morriiage  would 
give  us  still  greater  control  over  their  customs  P — Yes. 

3105.  What  penalty  woidd  you  impose  for  not  registering  P — I  would  not  recom- 
mend severe  penalties  for  non-registration  at  first. 

3106.  Do  you  think  it  could  be  applied  without  force  being  used  at  all  ? — ^I  do, 
and  in  fact  that  woiUd  be  a  mistake ;  but  at  the  same  time  I  would  make  the  headman 
pay  a  penalty,  and  the  law  would  be  more  operative,  the  penalty  being  a  guarantee 
that  he  did  his  duty. 

3107.  Who  selects  these  headmen  here  ? — Myself  and  the  chief  of  the  tribe.  The 
death  of  a  headman  is  reported.  I  then  send  for  the  chief,  who  attends  \vith,  perhaps, 
two  of  his  councillors  and  ad\isers.  Tliey  submit  a  name,  or  perhaps  a  couple  of  names, 
and  then  go  away.  If  I  do  not  know  the  man  personally  I  make  mj^self  acquainted 
with  him  or  find  out  all  about  him,  and  if  I  am  satisfied  with  the  selection  I  submit  the 
name  to  the  Government.  I  inform  the  people  what  I  have  done,  and  why  I  have 
nominated  this  particidar  man,  hear  what  they  have  to  say,  and,  no  good  reason  being 
given  against  it,  he  is.  appointed  on  my  recommendation,  and  the  Qt)vemment  pays 
nim. 

3108.  How  much  P — Some  lOs.,  some  los.,  and  some  £1  per  month. 

3109.  'What  are  the  powers  of  these  headman  ? — As  for  as  we  are  concerned  they 
hold  only  powers  imder  their  own  laws.  He  is  the  first  court  in  a  village,  and  fre- 
quently hears  and  determines  a  good  many  coses  which  never  come  before  me.  I  have 
as  for  as  possible  discouraged  headmen  and  chiefs  hearing  coses.  If  they  do  so  it  is 
done  without  my  knowledge,  oltliough  there  are  certain  closes  of  an  obsoene  nature 
whioh  they  hear  among  themselves.  The  headman's  duty  is  to  report  anything  arising 
in  the  village,  to  assist  in  the  collection  of  toxes,  to  notify  the  arrival  <A  strangers,  the 
erection  of  huts,  to  assist  in  the  tracing  of  theft,  and  to  bring  defaulters  into  court. 

3110.  Do  you  think  that  if  your  court  was  legalized,  that  a  sufficient  number  of 
headmen  might  be  associated  with  you  as  jurors  to  try  coses  ? — ^I  should  feel  disposed 
to  try  that  system. 

3111.  How  many  headmen  hove  you  in  this  district  ? — ^Over  fifty. 

3112.  Would  you  recommend  their  being  paid? — I  think  it  woidd  be  better  if 
they  were  paid  something  when  they  attend. 

3113.  But  still  they  would  attend  without  P — I  think  they  woidd. 

3114.  And  is  it  not  their  duty,  as  headmen,  to  be  in  attendance  on  you  when  de- 
termining coses  P— -No. 

3115.  But  when  they  acted  as  assessors  ? — I  think  not. 

3116.  Would  you  hove  them  sworu  P — No,  only  cautioned  to  speak  the  truth. 

3117.  Would  you  accept  their  vci  diet  in  criminal  coses  P — No,  I  would  not  ox- 
cept  a  verdict  of  ocquitol  in  all  cases,  and  in  coses  of  oomiction  I  would  not  like  to 
be  bound  to  pass  sentence,  seeing  that  natives  generally  assume  a  man  to  be  guilty 
when  he  is  brought  to  tried.    I  should  like  to  have  power  to  refuse  to  do  so. 
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3118.  You  would  rather  like  them  to  sit  with  you  as  assessors  ? — Yes,  parfioularly        ^'  J^iek. 
in  civil  eases,  because  it  would  give  more  satisfaotiou  to  natives  generally,  to  know  that     g^^  29,  188I. 
ceitaiii  picked  men,  regarded  by  themselves  as  experts  in  their  own  law,  could  explain 

facts  to  the  magistrate,  and  so  assist  him  in  arriving  at  a  judgment. 

3119.  If  &ej  are  not  jurors,  how  would  they  assist  you  ? — ^^I  think  their  opinion 
should  be  considered.    It  would  be  a  great  guide  to  me. 

3120.  But  iu  cafies  where  you  did  not  ^ee  with  them,  don't  you  think  the  case 
should  be  subjected  to  re\'iBW  by  a  judge  ? — Yes,  I  would  send  the  proceedings  whether 
civil  or  crijninal  to  a  judge. 

3121.  Do  you  think  that  a  compulsory  law,  requiring  natives  to  register  only 
single  marriages,  would,  af er  a  short  time,  be  caj^able  of  enforcement ;  the  natives  being 
given  to  understand  that  by  that  single  registmtion  they  would  be  allowed  tp.  marry  but 
one  wife  P — It  is  difficult  to  say.  I  think  it  would  be  unwise  to  pass  a  compulsory  law 
with  such  a  condition.  At  first  it  would  entirely  or  to  a  great  extent  be  inoperative,  but 
after  a  time  thecre  would  be  more  chance  of  it  being  obeyed. 

# 

JB.  J.  Dicky  Esq.,  re-examined. 

3122.  Sir  J.  D.  Barrt^.^  I  believe,  Mr.  Dick,  you  were  in  favour  of  the  Natal       ^-  J-  -'>«^. 
sj'stem,  as  regards  marriages  among  the  natives  ? — Yes,  I  am  its  in  favour.  q^^  TTssi 

3123.  Do  the  headmen  here  always  know  when  a  native  marriage  is  about  to  take  *  ' 
place  P— No. 

3124.  Then  if  they  do  not  know  you  would  not  punish  them  for  not  reporting  that 
a  marriage  is  aboxEt  to  take  place  P—-They  might  not  know,  but  they  could 
ascertain. 

3125.  So  that  there  would  be  no  hardship  in  pimishing  a  headman  for  not  report- 
ing any  marrii^  taking  place  within  the  area  of  which  he  is  headman  P— I  do  not 
thmk  80. 

3126.  Do  you  know  when  a  native  marriage  is  about  to  take  place  in  King  Wil- 
liam's Town  P — ^No  actual  marriages  take  place  in  King  AVilliam's  Town,  but  in  the 
location,  00  that  there  is  always  a  headmen  near. 

2127.  Do  you  think  the  evils  of  polygamy  and  ukulobola  would  cure  them- 
selves if  you  were  to  drive  away  the  Kafirs  from  the  judgment  seat  ? — No,  I  think  not ; 
for  if  you  drive  them  from  the  judgment  seat  you  would  simply  drive  them'  back  to  the 
ehiefe  or  headmen,  and  it  would  be  placing  a  power  in  their  bands,  which  thoy  are  not 
allowed  to  exercise  at  the  present  time. 

3128.  Mr.  ^anford.']  Do  you  keep  records  of  all  the  cases  you  try ;  and  are  they 
tried  in  ojjen  court  and  without  any  legal  authority  ? — Yes,  as  far  as  I  know, 

3129.  What  do  you  recommend  should  be  done  to  remedy  this  evil  P — That  is  a 
difficult  question  to  answer,  for  we  are,  perhaps,  y&ry  differently  situated  to  others,  and 
what  I  might  recommend  would  not  probably  meet  the  requirements  of  others.  But  I 
thinjc  we  ought  to  have  certain  powers,  equal  to  those  allowed  to  a  special  justice  of 
the  peace,  and  that  we  should  have  some  right  to  hear  and  decide  civil  cases  accord- 
ing to  native  law. 

3130.  And  where  would  you  hold  your  court  P — Hold  a  periodical  court ;  for  in- 
stance, there  are  five  separate  locations  in  this  district,  and  a  court  should  be  held  in 
each. 

3131.  Would  it  not  be  better  to  have  magisterial  districts  properly  defined,  and 
instead  of  ha\'ing  special  magistrates,  have  resident  magistrates  under  the  colonial  liiw  P 
—Yes,  but  I  thmk  it  would  have  to  be  provided  that  these  magistrates  should  enter- 
tain iikulobola  cases. 

3132.  Would  you  recommend  that,  in  these  magistracies,  the  form  of  preceding 
should  be  more  inexpensive  and  simple  than  at  present  in  the  magistrates  court  of  the 
colony  ? — Decidedly  so. 

3133.  Can  you  make  any  suggestion  as  to  how  this  can  be  attained  ? — I  should 

suggest  following  the  same  course  as  is  adopted  in  my  coiul ;  that  is,  that  the  people 

should  have  free  occess  to  the  magistrate  himself,  which  they  do  not  generally  have  to 

the  resident  magistrates.     The  natives,  perhaps,  in  many  instances,   have  no  oppor- 

tixnity  of  seeing  the  magistrate,  and  in  this  waj^  they  become  disgusted  and  go  off,  im- 

1^88  tlxere  is  some  one  about  to  take  an  interst  in  them,  and  to  whom  they  can  explain 

directly  what  the  case  is  they  wish  to  bring  on.     I  have  a  man  constantly  staying  at 

tlio  court,  and  he  listens  to  all  their  statements  in  my  absence,  and  when  1  am  in  my 

office,  I  always  hear  what  they  have  to  say.     If  the  case  has  to  be  gone  into,  a  manu- 

s^^pt  summons  is  written  out  and  served  by  a  policeman  on  the  defendant,  calling,  on 

l^xu  to  appear  with  any  witnesses  he  may  have,  on  a  certain  day.    The  difficulty  is  that 
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^'  ^'  ^^^'        ^^®y  oannot  read,  and  the  messenger  has  to  explain  that  the  case  is  brought  i^ainst  him 
Oct,  6, 1881.      ^y  ^^^  *  person  for  the  recovery  of  certain  cattle,  and  tells  him  to  come  to  the  oonrt  on 

tlie  day  fixed,  and  to  bring  his  -witnesses.  If  the  man  should  come  without  his  wit- 
nesses and  he  gives  good  reason  for  it,  the  case  is  postponed,  in  order  to  enable  him  to 
produce  witnesses,  and  if  they  are  present,  the  case  is  gone  on  with  and  judgment  given ; 
that  is  to  say,  if  it  can  be  given  that  day,  if  not  the  case  is  postponed  and  resumed 
another  day.  This  system  has  one  evil.  The  judgment  is  entrusted  to  the  t//;i«7/r  for 
execution.  If  the  plaintiff  is  successful  he  gets  his  fee,  but  if  not,  he  gets  nothing,  but 
that  fee  is  exorbitant,  sometimes  getting  one  head  of  cattle,  where  only  two  were  in  the 
case  disputed.  I  am  of  opinion  that  we  should  adopt  the  system  followed  in  the 
Transkei,  and  that  the  expenses  of  a  case  should  be  taken  from  the  fees  paid,  and  that 
the  plaintiff,  or  whoever  lost  the  case,  should  be  adjudged  to  pay  a  fee. 

3134.  Would  not  it  be  well  to  limit  the  costs  in  each  case  by  order  of  court,  not 
to  exceed  20s.  ?— Yes,  I  think  it  would. 

3135.  Are  witnesses  usually  paid  under  Kafir  procedure  P — Never. 

3136.  Would  you  recommend  an  alteration  of  their  customs  in  this  respect  P — ^I 
think,  if  summoned  from  a  distance,  they  should  be  entitled  to  expenses,  and,  in  oases 
where  the  charge  could  not  be  made  out,  these  might  be  paid  by  the  unsuooessful 
party. 

3137.  Would  it  be  a  good  thing  to  have  intelligent  natives  chosen  to  act  as  ad- 
visers ? — Yes,  I  should  like  to  see  that  system  tried. 

3138.  Would  you  recommend  that  the  magistrates  in  native  locations  should  try 
adultery  cases  ? — ^Yes,  as  long  as  you  deal  with  cases  arising  from  their  native  mann«« 
and  customs. 

3139.  Should  the  reg^ation  be  carried  out,  and  only  one  marriage  reoogniwd, 
would  you  recommend  that  the  law  of  inheritance  should  in  any  way  be  altered  P — ^I 
don't  think  the  law  of  inheritance  would  require  any  alteration. 

3140.  What  would  you  do  with  property  which  the  husband  usually  apportions  to 
a  separate  house  P — In  cases  where  it  is  clearly  a  gift  to  that  house,  I  should  allow  it  to 
be  claimed.  It  would  only  be  in  cases  where  there  is  no  cattle  formally  given  over  to 
that  house,  where  there  would  exist  a  doubt  as  to  whose  property  they  should  be. 

3141 .  Do  you  think  the  employment  of  agents  in  native  cases  should  be  encouraged  P 
— ^No,  not  in  these  courts. 

3142.  What  is  the  opinion  of  the  natives  themselves  in  regard  to  agents  P — ^They 
call  them  men  who  pervert  facts ;  they  do  not  like  them. 

3143.  Are  there  many  cases  of  girls  being  forced  into  marriages  against  their  will 
in  this  district  ? — Yes,  a  large  nimiber. 

3144.  Is  it  not  known  among  them  that  they  can  appeal  to  the  magistrate  for  pro- 
tection ? — ^They  do  know  it,  but  they  never  avail  themselves  of  the  privilege.  Ghener- 
ally  the  parties  live  together  for  a  short  time,  and  then  she  comes  up  to  complain  of  his 
harsh  conduct. 

3145.  So  that  eventually,  they  do  make  their  cases  known  P — ^Yes. 

3146.  Mr.  Rolland,']  Did  you  ever  hear  any  Kafir  say  that  he  paid  ikazi  to  ob- 
tain the  consent  of  the  bride's  father  ? — I  cannot  say,  for  I  have  never  asked  a  native 
that.  Some  of  the  old  Kafirs  state  that  it  is  cattle  handed  over  in  trust,  and  only  the 
children  of  that  marriage  have  a  claim  upon  the  recipient,  shoidd  it  become  necessary. 
Others  say  that  it  is  simply  the  pajTuent  for  a  wife,  made  by  the  intended  husband  for 
the  sen'ices  he  expects  to  derive  from  the  woman. 

3147.  What  would  you  suggest  with  a  \'iew  to  ^dually  putting  a  stop  to  poly- 
gamy P — I  think  the  system  of  registration,  and  barring  them  from  any  action  at  law, 
in  cases  arising  out  of  polygamous  marriages. 

3148.  Would  not  gi\'ing  the  special  magistrate  pKOwer  to  carry  their  judgments 
into  effect,  tend  to  che^  actions  among  themselves  arising  from  polygamy  P— Yes  it 
would.  As  a  matter  of  fact,  the  natives  steal  cattle  for  pajinent  in  actions  arising  from 
these  cases. 

3149.  Would  a  law,  making  it  illegal  to  seize  cattle  without  an  order  from  a  oonrty 
be  a  good  law  P — ^Yes,  and  I  think  everything  should  be  done  to  cheek  such  practioes. 

3150.  Sir.  /.  D.  Barnj,']  You  spoke  a  snort  time  back,  of  a  formal  gift  of  cattle  to 
a  house ;  is  there  always  a  formal  girt  then  P — ^No,  not  in  all  cases.  Very  often,  when, 
say,  a  man  is  dying,  he  will  say  in  the  presence  of  his  friends,  "  Well,  there  are  seven  head 
of  cattle  down  at  Tom's  place ;  I  give  those  cattle  to  that  house.  There  are  ten  head  there, 
those  I  give  to  that  house,  and  so  on."  That  is  the  expression  of  his  will,  and  is  never  ques- 
tioned by  any  of  the  other  families.  Where,  perLaps,  it  is  not  quite  clear,  a  dispute  will 
arise ;  the  persons  holding  the  cattle  might  den^'  it,  or  the  number  not  agree,  and  then 
the  claimant  will  have  to  oring  witnesses  to  testify  that  the  man  on  his  death-ded,  in 
their  presence^  told  them  what  was  to  be  done  with  his  property. 
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3151.  Ib  there  any  property  acquired  by  any  but  the  chief  house,  except  by  gift 
rom  the  husband  ? — ^5^0 ;    1  might  mention,   however,  that  in  this  district,  at  the 

Ereeent  time,  native  opinion  is  divided  as  to  whether  the  eldest  son  of  the  left-hand 
ouse,  or  other  hoases,  has  a  claim  to  the  dowiy  of  their  sisters. 

3152.  Do  you  think  the  dowry  ouglit  to  go  to  some  particular  house  ? — I  think  so. 

3153.  You  think  that  the  person  wlio  gives  the  ikazi  gives  it  to  a  particular 
house,  that  from  which  the  woman  he  married  comes  ? — ^Yes. 

3154.  According  to  Kafii'  custom,  does  not  only  the  ikazi^  but  the  profit  arising 
from  such  ihizi^  ijalves  and  cows,  belong  to  the  house  fiom  wliich  the  woman  came  ? — 
Yes,  generally,  as  a  donation. 

3155.  If  we  apply  the  principle  of  donation  to  these  various  houses,  you  might 
deal  with  the  question  totally  independant  of  mairiage  ? — I  think  so.  I  may  remark 
that  no  dispute  ever  arises  in  regard  to  the   ikazi  during  the  father's  life-time. 

3156.  WoiUd  any  injustice  be  inflicted  if  the  law  gave  to  the  heir  of  the  principal 
wife,  all  the  property  belonging  to  the  father,  except  the  property  whieli  has  b^n 
aUoted  to  the  other  houses  ? — -No,  I  think  not;  it  would  be  carrying  out  the  spirit  of  the  law. 

3157.  In  regard  to  the  ukidobola  received  for  a  gu'l  from  a  particiUar  house, 
is  that  house  bound  to  support  her  if  ill-treated  or  deserted  by  her  husband,  or  is  she 
supported  bv  her  father  P — ^I  think  by  the  father. 

3158.  lou  say  that  gu*ls  are  forced  to  marry  against  their  will,  and  sometimes 
come  to  yon  to  complain  of  the  harsh  treatment  they  receive  ? — Yes. 

3159.  What  do  you  do  with  such  cases  ? — In  all  probability  it  leads  to  a  divorce. 

3160.  Do  you  order  the  return  of  any  of  the  dowTy  ? — ^It  depends  upon  the  treat- 
ment thegirlreceived.  I  generally  order  that  most  of  the  dowry  shall  remain  with  her  father. 

3161.  Suppose  she  is  re-married,  does  her  house  get  ilcazi  again  ? — Yes. 

3162.  And  that  house  retains  first  and  second  ikazi,  or  balance,  as  the  case  may 
be?— Yes. 

3163.  Where  there  has  been  no  ill-treatment,  and  when  the  giil  is  at  fault,  do  you 
sometimes  order  divorce  ? — Yes,  where  the  girl  is  to  blame,  the  whole  of  the  cattle 
nearly  goes  back  to  the  husband. 

3164.  Mr.  Stanford,^  Is  property,  earned  by  a  married  woman,  considered  as  be- 
longing to  her  house  ? — Yes,  it  is  generally  so  considered. 


R.  J.  Did:. 
Oct.  G,  1881. 


Friday,  SOt/i  Sf^ptembfr,  1881. 

Sir  J.  D.  Barry. 
W.  E.  SrANt'oRD,  Esq.  I  J.  Ayliff,  Esq.,  M.L.A,, 

li.  S.  Holland,  Esq. 

Edtrard  Arthur  Judge^  Esq.,  examined. 

3165.  Sir  J.  D.  BarryJ]  I  believe  you  are  Civil  Commissioner  and  llesident  ^'  ^^'*^'J^' 
Magistrate  for  Worcester  ? — I  ata.  And  foilnerly  you  were  Cii-il  Commissioner  and  .scpt.  3o,  i88i. 
liosident  Magistrate  for  Queen's  Towti  P — I  Was. 

3166.  As  such  you  were  brought  in  contact  with  numbers  of  natives  who  were 
within  your  jurisdiction  ? — Yes. 

3167.  How  have  you  acquired  yoiit  oxperienco  of  natives  ? — I  was  here  in  King 
AViUiam's  To^ti  as  Acting  Civil  Commissioner  for  eleven  months^  and  I  was  at  Queeli's 
Town  for  nearly  seven  years. 

3168.  In  Queen's  To-wn  did  you  administer  native  laAv  to  all  ?-— I  allow  ed  native 
customs  in  deciding  cases  as  far  as  I  tliought  consistent  with  law. 

3169.  It  was  both  in  Queen's  Town  and  on  the  Tembu  location  that  you  administered 
native  law  ? — Yes. 

3170.  At  that  time  were  the  cohmial  laws  in  force  in  the  Tembu  location  ? — Yes. 

3171.  Under  what  authority  did  you  administer  native  law  ? — As  magistrate  in 
the  court  at  Queen's  Tcwn,  where  it  had  always  been  the  custom  to  take  cases  of  dowty, 
and  I  held  that  I  was  bound  to  hear  those  cases,  and  to  decide  them  in  accordance  with 
native  customs. 

3172.  Whether  there  was  one  mairiage  or  more  ^ — Yes,  I  looked  upon  it  as  A 
matter  of  contract. 

3173.  And  not  as  an  immoral  or  illegal  contract  f — No. 

3174.  Do  you  know  there  is  a  variety  of  opinion  as  to  the  ukulobola  ? — ^Yes,  some 
hold  it  to  be  immoral  and  others  not  to  be  so. 

3175.  In  administering  this  native  law  did  you  at  any  time  call  in  the  aid  of  any 
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E.  A.  Judge.       Ill  dueen's  Town  I  decided  cases  without  the  assistance  of   natives  as  assessors,  but 

Se  t  lo~i88i       ^^^  ^^^  Tembu  location  I  alwaj'^s  had  a  number  of  men  who  acted  as  councillors,  to  assist 

^  '     *        *      me  by  their  advice  as  to  what  the  native  law  was,  and  how  it  would  apply  to  the 

particular  cases  brought  before  me.  Wliere  I  found  that  the  native  law  was  jiist,  and 
could  with  propriety  be  carried  out  I  acted  upon  it,  but  in  other  cases  if  I  thought 
the  native  law  unjust,  I  stated  my  reason  for  objecting  to  their  law,  and  gave  my  judg- 
ment in  accordance  Avith  what  I  considered  justice.  But,  as  a  nile,  wherever  I  oould,  I 
took  the  advice  of  the  coimciIloi*s  and  administered  law  in  accordance  with  it. 

3176.  Were  they  of  much  help  to  you  ? — A  very  great  assistance,  both  as  to  their 
knowledge  of  native  law  and  the  application  of  that  law  to  the  facts  before  the 
court. 

3177.  Do  you  recognize  the  system  as  a  good  one  P — ^I  do.  I  think  it  gives  the 
natives  more  confidence  in  our  administration  of  justice. 

3178.  In  selecting  these  councillors  or  assessors,  what  mode  of  selection  did  you 
adopt  ? — I  selected  them  myself  from  amongst  the  natives  Hving  in  the  location  whom 
I  thought  to  be  the  most  ci^alized  and  loyal  to  Government.  Of  course  I  took  the 
advice  of  others  who  knew  more  of  the  natives  than  myself.  I  acted  very  cautiously  at 
first,  and  was  advised  by  Mr.  Warner,  who  had  been  Tambookie  agent,  and  was  living 
at  Glen  Grev  at  the  time. 

3179.  tVere  any  of  the  cliiefs  called  in  as  assessors  ? — There  were  only  two  chiefs 
of  any  importance,  Gongubele  and  ITmfanta.  Against  Umfanta  I  was  warned,  and 
as  a  matter  of  fact  he  had  no  right  in  the  location  being  there  only  on  sufferance,  and 
Gongubele  I  did  not  trust  sufficiently  to  employ  him  as  an  assessor. 

3180.  But  had  it  not  been  for  that  would  you  have  in^^[ted  them  f — ^Certainly. 

3181.  And  they  woidd  have  been  glad  to  aid  you  ? — Yes,  had  I  been  able  to  make 
use  of  them.  I  always  intended,  if  possible,  to  make  use  of  both  of  them  as  soon  as  it 
was  practicable ;  but,  whilst  there,  I  did  not  see  my  ^vay  to  employing  them  as  senior 
headmen,  though  I  did  make  use  of  them  as  headmen  of  farms. 

3182.  Did  the  natives  appointed  to  act  \\\i\\  you  appreciate  it  as  a  distinction  ? — • 
I  think  so. 

3183.  Were  they  paid  anji:hing  ? — The  senior  headmen  of  sections  or  blocks  got 
£12  a  year.     The  heatbnen  of  farms  £6  a  year. 

3184.  Can  you  state  the  system  of  location  division,  and  the  creating  of  these  head 
men  ? — By  my  ad'\dee  the  Government  divided  the  Tambookie  location  into  farms  of 
from  fifteen  hundred  to  two  thousand  morgen  each,  wliich  were  surv'eyed  in  the  ordinan' 
way.  The  sun'eyor  had  instructions  to  make  every  fann,  as  far  as  possible,  complete  in 
itself  with  water,  arable  land,  wood,  and  grazing  land.  After  the  sun-ey  a  headman 
was  appointed  by  my  advice  in  each  farm.  Tlie  headman  was  sho'\Mi  the  boundaries  of 
his  fann,  and  was  informed  that  he  was  held  responsible  to  the  Goverhmipnt  for  the  good 
behavioiu*  of  the  people  living  on  his  fann,  and  that  in  every  way  the  Government 
Would  look  to  him  for  the  good  management  of  the  farm,  the  coUeetion  of  the  hut- 
tax  and  so  forth.  A  number  of  farms,  say  twenty  or  thirty,  were  tlieiiL  grouped  together 
to  form  a  block,  and  a  senior  headman  was  app<^inted  by  me  to  each  block. 

3185.  AVhere  did  you  select  him  from  ? — From  amongst  the  people  themselves.  I 
took  the  best  man  I  could  find  living  in  the  locality.  If  a  man  of  good  blood  was  to  be 
found  I  was  only  to  glad  to  employ  him,  if  possible. 

3186.  Did  you  begin  your  selection  of  the  senior  headman  to  iaid  you  in  the 
selection  of  the  headmen  of  farms  ? — Yes. 

3187.  Had  you  any  difficidty  in  finding  fitting  men  for  this  post  of  senior  head- 
man ? — Only  in  one  locality,  and  that  was  where  Gongubele  was  living, 

3188.  flow  many  blocks  were  there  P — I  think  about  six  or  seven. 

3189.  What  were  the  duties  of  the  senior  headmen  ? — Principally  to  look  after 
other  headmen  and  see  that  they  did  their  duty.  He  had  no  farm  of  his  own  to  look 
after,  but  had  to  attend  on  me  every  month  when  I  ^-isited  the  location,  and  to  report 
all  that  had  taken  place  in  liis  block  during  the  preceding  month.  I  held  pourts  at 
two  places,  the  Bolotwa  and  Glen  Grey,  '\vhere  they  were  directed  to  meet  ihe  :  some  of 
the  senior  headmen  being  ordered  to  attend  both  places,  and  others  to  attend  at  one 
place  or  the  other. 

3190.  Was  there  any  reason  for  that  ? — Well,  yes,  there  were  one  or  two  in  wiiom 
I  placed  greater  confidence  than  others. 

3191.  These  I  presume  were  the  assessors  who  aided  you  in  the  administration  of 
native  law  ? — ^AU  the  senior  headmen  acted  as  assessors. 

3192.  Do  you  speak  Kafir  P — ^No,  I  used  an  inteq^roter. 

iU93.  Wei-e  there  ever  any  objections  to  administrating  justice  in  this  way  P— I  do 
not  tlnnk  s*:).     My  clerk  imderstood  Kafir  and  he  was  a  check  upon  the  interpreter. 

3194.  Has  the  system  been  continued  since  you  left  P — I  have  no  knowledge  of 
that ;  I  have  been  infoiined  it  was  not  continued  in  the  same  way,    . 
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3195.  How  was  it  oontimied  ? — Wliile  Mr.  Stanford  was  living  in  tlio  location  lie       ^'  ^'  ^''^H''- 
oontinued  it.     He  was  appointed  hv  tlio  Government  at  ray  request,  as  elerk  in  tlxe      g^p^  30^  j83i^ 
Tembtt  location  under  me,  and  when  I  \Ai  he  remained  in  the  same  appointment  and 

took  the  native  cases.  While  I  was  at  Queen's  Town,  Mr.  Stanfoixl  did  not  try  any  cases 
ill  the  Tembu  location,  but  simply  coUeetal  taxes  and  gave  i)asses  to  the  natives. 

3196.  When  you  went  out  to  the  location  you  collected  the  hut-tax  and  acted  as 
Civil  Conmiissioner  ? — Yes,  but  I  foimd  this  very  laborious.  The  collection  of  the  hut- 
tax  once  a  month  took  up  so  much  time  that  Mr.  Stanford  was  appointed  for  the  purpose, 
but  he  hod  no  magisterial  functions  in  my  time. 

[Mr.  Stanford  here  explained  that  after  Mr.  Judge  left,  he  (Mr.  Stanford)  finding 
that  some  system  must  be  pm^ued,  followed  Mr.  Judge's  plan  as  well  as  he  could.  All 
criminal  cases  were  sent  to  (iueen's  Town,  and  all  ci\'il  cases  between  the  people  lie  him- 
self settled,  following  the  rules  prescribed  by  Mr.  Judge,  the  people  being  so  well 
satisfied  that  his  judgments  were  always  carried  out,] 

3197.  How  did  you  enforce  your  decisions  ? — By  means  of  the  headmen.  These 
men   were  also  sometimes  employed  as  special  constables  and  then   received  special 

3198.  Woidd  you  adme  a  continuation  of  this  faiTu  system  or  any  other  ? — I 
would  ad\'i80  the  continuation  of  that  system,  always  having  in  ^'iew  the  object  of  some 
day,  if  the  people  'wish  it,  giving  them  indi^'idual  titles. 

3199.  1)0  you  think  these  assessors  are  more  required  in  civil  than  in  criminal 
eases  ?~  Yes. 

3200.  And  slight  offences  that  are  not  really  crimes,  such  as  infringements  against 
municipal  regulations,  would  they  be  dealt  wdth  by  the  assessors  ? — I  would  not  allow 
them  any  jurisdiction,  but  only  use  them  as  advisers ;  of  course  they  shoidd  have 
adnunistrative  functions  in  their  blocks. 

3201.  In  all  offences  that  are  in  the  first  instance  fineable,  woidd  you  recommend 
their  use,  in  all  cases  which  did  not  come  imder  the  criminal  law  of  the  colony  in 
fact  ? — I  hardly  think  so. 

3202.  Well  in  all  municipal  offences  then  ? — I  would  not  give  them  any  indepen- 
dent jurisdiction  in  the  present  state  of  the  native  tribes. 

3203.  Had  you  any  municipal  regulations  ? — Yes,  ref emng  to  the  rights  to  arable 
land,  or  water  and  trespass,  and  so  forth 

3204.  Were  they  written  regulations  ? — Yes. 

3205.  Under  what  authority  ? — I  had  no  special  authority  but  I  sent  them  to  the 
Government  to  keep  it  informed  of  what  I  was  doing.  I  framed  these  regidations  with 
the  advice  of  the  ooimcillors,  and  never  altered  a  regulation  except  with  their  advice, 
and  after  the  matter  had  been  fully  discussed  with  them,  and  by  them  often  ^rith  the 
people. 

3206.  What  was  the  date  of  these  regulations  ? — I  cannot  say  exactly.  They 
were  not  published  but  I  left  them  in  the  Civil  Commissioners  Office,  in  Queen's  Town,  and 
the  natives  of  the  Tembu  location  were  well  acquainted  with  them.* 

3207.  Can  a  copy  of  these  regulations  be  obtained  ? — I  don't  know.  I  left  them 
in  Queen's  Toijvti,  but  you  might  be  able  to  find  them. 

3208.  Are  they  still  in  force  there  ? — Up  to  the  time  I  left  they  wei-e. 

3209.  Were  there  penalties  by  fine  attached  to  any  breach  of  tlie  regulations  ? — I 
do  not  think  any  specific  fine  was  mentioned  in  any  instance. 

3210.  How  were  the  penalties  enforced  ? — There  was  never  any  opposition.  A 
threat  that  I  would  recommend  the  expidsion  of  any  offender  from  the  location  was 
sufficient. 

3211.  Was  there  no  officer  among  them  similar  to  the  nnmh? — ^No;  each  head- 
man was  employed  as  messenger  on  his  own  farm. 

3212.  ]Jid  these  regulations  apply  to  each  farm,  or  each  block,  or  had  you  one  set 
of  regulations  for  all  the  blocks  ? — There  was  one  set  of  regidations  for  the  whole  loca- 
tion, and  each  headman  was  required  to  enforce  these  on  his  own  farm.  He  knew  the 
reg^ations.     They  were  to  guide  liim.  They  were  general  regulations. 

3213.  Did  the  natives  like  the  course  you  adopted  in  consulting  them  before 
framing  these  regulations  ? — Yes,  I  tliink  they  did.  If  you  are  going  to  Queen's  Town 
you  might  ask  them. 

3214.  In  framing  them  did  you  allow  any  but  the  headmen  to  be  heaixl  on  the 
matter  ? — ^No,  I  did  not  allow  the  common  people  to  interfere  at  all. 

321-3.  In  hearing  these  cases  in  which  these  headmen  acted  as  assessors,  did  you 
allow  any  man,  not  a  headman,  but  who  was  of  intelligence,  to  say  anything  on  the 
matter  ? — Tes,  if  he  happened  to  have  any  interest  in  the  case. 

♦  VUh  sJ'^py  of  reg-ulationfl  of  tho  Tambookio  location,  handed  in  to  the  Cummission  at  conclusion  of  ex- 
amination of  Mr.  Driver,  Residont  Magistrate,  Lady  IVere. 
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£.  A.  Judge,  3216.  Did  you  allow  anyone  to  spoak  in  court,  to  address  you,  and  discuss  these 

Sopt~3o"  1881.     ^fl-tters  ? — Only  parties  to  tlio  suits  or  tlieir  friends. 

8217.  In  the  administration  of  eriniinal  justice,  do  you  iliink  it  would  1)6  inexpe- 
dient to  call  in  the  aid  of  these  headmen  or  other  natives  to  act  as  a  jury  in  all  or  any 
criminal  cases  heard  by  the  magistrate  ? — I  should  not  have  minded  ti-usting  the  coun- 
cillors I  had  to  act  as  a  jury,  but  I  do  not  tliink  that,  as  a  nde,  we  should  be  able  to 
make  use  of  the  natives  in  tliat  way. 

3218.  You  think  it  would  be  better  to  throw  all  the  responsibility  on  the  magis- 
trate in  criminal  cases  and  letting  the  high  court  review  ? — I  think  so.  But  I  see  no 
objection  to  the  magistrate  having  these  councillors  to  advise  him  'SN'ith  reference  to  native 
law  and  custom  which  might  be  considered  in  some  way  to  palliate  the  offence.  Their 
assistance  is  of  gi*eat  use  in  regard  to  native  custom. 

3219.  Do  you  recommend  that  there  bo  a  criminal  code  framed  to  be  enforced  de- 
fining each  crime  and  as  far  as  possible  the  penalties  to  be  attached  to  each  offence  ? — 
I  think  it  would  be  an  assistance  to  some  magistrates  to  have  such  a  code  to  refer  to, 
but  I  am  of  oi)inion  that  the  best  men  that  the  Government  has  at  its  disposal  ought  to 
be  appointed  as  magistrates  on  the  frontier,  and  those  men  woidd  probably  be  able  to 
administer  justice  'svithout  reference  to  any  code  of  that  kind. 

3220.  You  have  already  stated  that  magistrates  differ  as  to  the  meaning  of  iiku- 
lobola  ? — Yes. 

3221.  Do  you  think  there  shoidd  be  a  law  defining  its  meaning  ? — ^Yes.  I  think 
there  ought  to  be  some  means  of  seeing  that  the  magistrates  are  all  cairying  out  the 
law  in  the  same  way,  and  that  might  be  done  by  the  system  of  super\'ision.  I  think 
there  shoidd  be  some  Commissioner  on  the  frontier  constantly  moaning  about  and  attend- 
ing to  all  native  affairs,  and  seeing  that  justice  is  acbninistered  the  same  way  in  all 
districts. 

3222.  But  by  what  authority  could  a  Commissioner  interfere  with  the  administra- 
tion of  justice,  fie  woidd  have  no  right  ? — If  he  found  that  any  magistrate  was  not 
administering  the  law  properly  it  woidd  be  his  duty  to  report  the  matter  to  the  Govern- 
ment, and,  if  necessary,  the  Government  would  remove  him. 

3223.  Would  not  the  effect  of  a  code  be  to  create  uniformity  in  the  administration 
of  justice  ? — Yes  ;  and  probably  such  a  code  would  render  the  law  clearer  to  all  magis- 
trates, and  would  tend  towards  equal  administration  of  justice  throughout  the  frontier 
districts ;  but  I  think,  however  clear  the  law  may  be,  there  will  always  be  found  men 
who  will  take  diverse  views,  and  carry  the  law  out  in  different  ways.  There  is  no 
doubt  that  a  code  woidd  greatly  aid  in  the  administration  of  justice. 

3224.  If  there  was  a  code  as  to  procedure,  would  you  have  it  indicated  that  you 
could  call  in  assessors.  Would  it  be  good  that  wherever  there  are  natives  this  aid 
shoidd  be  called  in  ? — Yes,  in  native  matters. 

3225. .  In  fact  it  follows  out  their  own  mode  of  trial  to  some  extent  ? — ^Yes. 

3226.  In  regard  to  civil  cases,  these  assessors  are  very  valuable,  but  if  there  is  a 
civil  code  telling  you  what  native  law  is,  woidd  not  the  necessity  for  assessors  to  aid 
you  in  discovering  what  the  law  is  be  done  away  with  ? — I  do  not  think  it  would  do 
away  with  the  use  of  assessors  altogether.  Even  if  the  law  were  well-known  their 
advice  as  to  its  application  to  the  case  in  hand  would  be  valuable,  and  there  are  many 
customs  which  woidd  probably  not  find  their  way  into  the  code,  just  as  there  are  with 
us  many  customs  that  are  not  to  be  found  in  our  law  books  and  yet  are  recognized  by 
our  courts. 

3227.  Do  you  think  you  could  convert  them  into  j  my  men  conveniently ;  that  is 
to  say,  make  them  jurors  of  facts  which  are  deposed  to  in  coiu't,  or  could  you  suggest 
any  means  by  which  by  some  gradual  process  they  may  be  converted  into  jurymen  P — 
Any  jury  system  at  the  present  would  not  be  wise. 

3228.  Now,  in  this  location  of  Glen  Grey,  you  have,  say  six  sections,  with  twenty 
headmen  in  each  section,  making  in  all  120  headmen,  if  you  were  to  summon  from 
these  fifteen  men  as  jurors  whenever  you  go  on  magisterial  duties,  coidd  you  not  choose 
from  among  them  five  men  to  deal  with  the  facts  and  aid  you  in  the  administration  of 
justice? — i  do  not  think  those  headmen  are  sufficiently  far  advanced  to  be  trusted  in 
that  way.     They  have  yet  to  learn  what  abstract  justice  is. 

3229.  So  you  would  postpone  that  for  a  time  ? — Certainly. 

3230.  Then  in  the  district  of  Glen  Grey,  do  you  think  the  system  of  trial  by  jury 
could  not  be  put  into  operation  at  all.  Suppose  the  circuit  court  was  to  go  there,  could 
you  find  a  jury  of  nine  from  among  all  the  inhabitants  there  by  any  process  you  could 
devise  ? — No,  I  do  not  think  so.     Not  amongst  the  natives. 

3231.  Do  you  think  you  could  amongst  the  Europeans  and  natives  combined? — I 
think  you  would  get  a  fairer  jury  in  Queen's  Town  in  all  criminal  cases. 

3282.  Do  you  think  that  all  serious  cases  arising  in  the  Tambookie  location  should 
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be  tried  in  Queen's  Town  rather  than  in  Glen  Grey  ? — Yes,  I  think  so ;  cases  that  come     ^'  ^^^9^- 
before  the  circuit  court,  criminal  cases.  g^,  30,  1881. 

3233.  Can  you  say  whether  you  could  reconmiend  circuit  courts  to  be  held  any- 
where among  natives  where  courts  are  not  now  held,  and  where  trial  by  jury  could 
take  place  ? — Although  there  are  some  natives  who,  undoubtedly,  are  fit  to  sit  upon  a 
jury,  still  I  think  it  would  not  be  wise  to  hold  circuit  coiu^s  where  you  would  not  have 
a  sufficient  number  of  Europeans  to  form  a  jury  with  some  of  the  best  natives,  to  deal 
with  even  native  cases. 

3'23i.  Are  there  in  Queen's  Town  many  natives  qualified  to  sit  as  jurors  ? — I 
don't  recollect  a  native  ever  being  on  a  jury  whilst  I  was  there,  although  there  are  some 
natives  in  the  district  who  are  qualified  to  sit,  many  being  landed  proprietors,  having 
fiirms  of  fifteen  hundred  morgen.  Of  the  Transkei  or  Tembuland  I  have  not  sufficient 
knowledge  to  speak.  But  with  regard  to  serious  cases,  I  think  they  might  very  well  be 
tried  by  a  Judge  of  the  Supreme  Court,  Avith  the  magistrates  sitting  as  assessors. 

3235.  In  eases  of  murder  and  such  kind,  would  not  you  import  any  native  at  all  r^ 
— I  have  not  thought  much  on  that  point. 

3236.  Do  you  think  it  Avise  to  associate  political  and  judicial  positions  in  one 
person,  as  in  the  case  of  tbe  Govenmient  Agent  in  Basutoland ;  or  woidd  it  not  be 
better,  in  serious  cases,  to  let  a  judge  come  and  sit  with  the  magistrates  as  assessors  ? — 
I  thiiik  the  natives  associate  chieftainship  with  the  idea  of  jurisdiction,  and  I  think 
that  if  the  chief  magistrate  had  no  jurisdiction  whatever,  it  woidd  weaken  his  authority. 
Perhaps  a  judge  sitting  with  the  chief  magistrate  and  magistrates  as  assessors  would  be 
the  best  course. 

3237.  Mr.  Stanford.']  Did  you  find  any  opposition  from  the  chiefs  to  the  farm 
system  ? — Yes,  Goneebele  opposed  it. 

Ji;i38.  Do  you  tnink  it  practicable  to  be  carried  out  in  countries  where  the  chiefs 
hold  considerable  power  ? — I  think  it  very  doubtful. 

3230.  Would  you  advise  it  in  such  parts  of  Tembidaud,  for  instance,  as  are  vacant 
in  consequence  of  the  late  rebellion  ? — I  think  it  might  be  tried  there  with  success,  as  I 
suppose  that  the  power  of  the  chiefs  m  those  parts  has  boon  brokcTi. 

3240.  In  the  selection  of  headmen,  were  you  guided  by  political  considerations  as 
well  as  fitness  of  character  ? — Y(»s,  und  I  trusted  to  the  headmen  to  give  me  information 
on  iwliticjd  subjects.  If  I  could  not  trust  them  in  such  matters  their  iLsefulness  was 
very  much  reduced. 

3241.  So  that  in  the  administration  of  jut^tice  in  that  part,  or  even  within  the 
colony,  you  would  not  lose  sight  of  political  considerations  ? — Not  entirely. 

3242.  These  headmen  jissisted  you  in  the  trial  of  cases,  aad  in  their  appointment 
you  had  also  to  be  guided  by  political  considerations  ? — To  a  great  extent,  although  as 
far  as  possible,  I  appointed  men  who  had  influence  in  the  tribe. 

3243.  Do  you  think  that  such  men  would  do  good  by  sitting  to  give  advice  merely 
on  criminal  cases  ? — ^Yes,  I  think  they  might  be  employed  to  give  advice  in  criminal 
cases.     Following  to  some  extent  tlie  custom  of  tlie  Kafir  chiefs. 

3244.  Is  that  the  way  you  woidd  use  them  in  regard  to  civil  cases  ? — Yes,  both  to 
give  advice  as  to  the  custom  and  as  to  its  application  to  particular  cases. 

324o.  Did  you  feel  yom-self  bound,  in  particular  cases,  to  follow  the  advice  of 
these  men  ? — ^Not  if  it  was  contrary  to  justice,  but  I  always  exi)lained  why  I  did  not 
accej)t  their  advice. 

324G.  The  senior  headman  on  a  location  advised  and  you  decided  ? — I  decided. 

3247.  Is  that  the  power  which  you  would  rew^mmend  shoidd  be  given  then  ? — Yes. 

3248.  Did  you  allow  agents  in  your  court  on  the  Tembu  location  to  appear  ? — 
They  never  attempted  to  appf  ar ;  I  am  afraid  if  they  had  it  would  have  been  trouble- 
some. 

3240.  Do  you  consider  it  would  have  intei-fered  mth  the  simple  mode  of  prot^edm'c 
you  had  in  the  Tembu  location  ? — Yes. 

32-50.  Woidd  that  have  beon  a  disadvantage  I'' — Yes,  because  we  were  not  always 
aothig  in  ace  n-dance  with  legal  form,  and  they  miglit  have  taken  technical  objections, 
and  thus  have  intefered  with  the  whole  system. 

32ol.  Is  it  your  opinion  that  the  system  administered  by  you  in  this  way  gives 
more  satisfaction  to  the  people  than  if  their  cases  had  heen  conducted  in  legal  form  and 
agents  had  been  appointed  ? — I  think  so. 

3252.  In  (iueen's  To^vn,  was  it  necessaiy  that  they  shoidd  have  an  agent  before 
bringing  a  case  into  court  ? — In  civil  cases  it  was  not  necessary,  but  it  was  the  rule.  A 
native  might  have  come  and  brought  a  civil  case  without  the  intervention  of  an  agent. 

3253.  Did  3'ou,  on  the  Tembu  looatiou,  try  cases  of  adidtery  where  damages  were 
claimed  ? — Yes. 

3254.  And  also  claims  for  the  return  of  dowry  in  wife  cases  ? — Yes,  those  cases  I 
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i;.  J.  Jud^f,       also  tried  in  the  magistrate's  coiut  in  (iueen's  Town.     I  ha\e  the  ojunion  of  the  Attot- 
So  t  3o"i88i       ney-Clenenil  to  the  effect  tliat  magistrates  shouUl  try  siu-li  eases. 

*        *  *62oo.  Sir  J,  I).  Bnrn/.l  Can  you  let  the  Commission  have  a  copy? — I  shall  be 

happy  to  supply  it. 

'^206.  Mr.  Sfffn/oni'j  l)o  you  tliink  that  some  proAn^ion  should  be  made  to  em- 
power magistrates  of  districts  to  try  eases  of  adultery  ? — Yes,  I  think  they  sliould  have 
power  to  try  such  eases,  including  seduction.  I  believe  if  you  do  not  give  magistrates 
the  power  to  try  those  cases  it  Avould  be  e(]ui\  nlent  to  refusing  any  remedy. 

»32'37.  AVlien  the  farms  on  the  Tambookie  location  w<»ro  bt»ing  sun*eyed  was  it  eu- 
deavoiu*ed,  as  far  as  possible,  to  make  the  farms  s\iit  the  manner  in  Avhieh  the  people 
were  living,  including  their  kraals  and  gardens  Y—lt  was,  and  we  tried,  as  far  as  jwb- 
sible,  not  to  include  more  than  one  clan  in  each  lot,  so  that  the  senior  headman  was  of 
the  same  clan  as  the  people  under  him. 

'5*208.  Where  you  could  get  headmen  of  the  same  clan  as  that  living  on  the  farm, 
were  the  peojJe  better  satisfied  Y — Yc^s.  It  would  be  almost  impossible  to  get  the 
people  to  pay  any  respect  to  a  man  belonging  to  a  different  clan  or  a  different  tribe. 

'J2-5f).  AiX3  these  tribal  feelhigs  very  strong  among  the  natives  l*^ — Tliey  were  so 
when  I  left  Ciueen's  Town. 

»3*260.  As  a  whole  do  you  find  that  the  peojjle  of  tlieTcmbu  location  made  advance 
under  this  system  )f — I  think  so.  I  believe  oiu*  authority  o^'(T  them  was  increasing. 
Ijately  I  induced  them  to  do  many  things  I  c  oidd  not  at  first  have  attempted,  such  as 
making  roads,  building  stone  ki-juds,  and  so  on. 

']*i61.  In  fact  the  system  gave  you  better  cojitrol? — Yes,  and  I  think  we  knew 
pretty  well  what  was  going  on  in  the  location. 

3202.  Did  you  endeavour  to  put  doAMi  the  more  heathenish  practices  ? — Yes. 

32^)3.  How  ? — In  this  way :  if  at  any  of  their  immoral  dances  any  offence  was 
committed,  I  punished  rather  more  severely  than  I  othenrise  shoidd,  and  if  it  was  pos- 
sible I  punished  the  headman  of  the  kraal  where  the  dance  had  taken  place,  because  I 
held  him  responsible  for  maintaining  good  order  at  his  own  knial. 

3264.  Was  that  acting  on  the  princi})al  of  collective  responsibility  ? — Well,  I  cer- 
tainly held  the  headman  resjjonsible  for  what  took  place  at  his  kraal,  if  he  had  not  in- 
terfered in  any  way  to  prevent  it. 

3205.  Did  you  hold  it  as  a  duty  for  any  man  or  headnnm  to  report  to  you  any  crime 
of  which  he  had  a  knowledge  or  seen  conmiitted  ? — Yes,  it  was  his  duty  to  report  every 
offence  that  came  to  his  knowledge. 

3200.  And  Avhere  negligence  coidd  bo  ju-oved,  either  against  the  man  or  headmtin, 
did  you  pimish  by  fine  *::' — I  used  to  fine  the  headmen  part  oiE  their  pay. 

3207.  In  the  Goverimient  locutions,  do  you  think  that  i>rinciple  of  reporiing  is  of 
sufficient  importance  to  be  maintained  ? — Yes,  I  think  it  very  important  to  maintain  it. 

3208.  There  were  a  number  of  farmers  in  the  Tembu  location  who  had  private 
farms  ?— -Yes ;  native  fanners. 

3209.  In  Avhat  way  did  they  obtain  possession  of  these  ftu'ms ?-— They  were 
granted  by  the  Government  for  good  service. 

2270.  Did  these  men  make  much  advance  in  civilization  ? — Yes,  many  of  theiu 
ilid,in  fact  I  sui)pose  nearly  all  those  who  had  farms  were  men  advanced  in  civilization. 

3271.  In  what  way  ? — They  built  houses,  planted  trees,  made  gardens,  liad  their 
children  educated  in  mission  schools,  and  so  forth. 

3272.  If  there  were  vacant  lands  to  be  occupied  by  the  natives  in  tlie  Transkoian 
district  would  you  a^Wse  gi'anting  to  the  most  des(»rving  of  them  small  Fanns'r' — Yes, 
I  woidd.  I  tliink  if  you  can  get  such  men  as  we  had  in  th(^  Tambookie  location  to  live 
in  the  Transkei  it  would  very  much  assist  you.  They  are  always  ready  to  report  what- 
ever is  going  on  amongst  the  natives,  and  in  every  v»av  they  would  be  of  gi'eat  ser^doc. 
In  the  Tambookie  location  we  could  not  have  done  ^\ithout  them,  and  they  were  gene- 
rally selected  as  senior  headmen.  I  always  held  out  to  a  senior  headman  the  hope  of 
his  some  day  obtaining  a  grant  if  he  sers*ed  the  (Joveniment  faithfully,  llie  fmius 
were  fifteen  hmidred  to  two  thoustuid  morgen,  at  a  low  rpiitrent  of  two  or  tliree  pounds. 

3273.  WTiat  powers  Avould  you  give  the  Conunissioner  of  Nati\'e  Affairs,  ni  wlioui 
you  spoke  ? — I  woidd  give  him  a  general  supervision  in  native  affaii-s. 

3274.  Would  ycm  include  the  Dependencies  ? — I  don't  know  that  I  shoidd  inter- 
fere with  the  chief  magistrates  in  theii*  own  districts.  I  should  h)ok  upon  tliem  nioro 
as  the  commissioners  on  behalf  or  Goveniment  in  their  o^\^l  distri(;ts. 

3275.  Do  you  tliink  it  would  be  advisable  to  establish  a  land  comt  to  decide  aU 
questions  in  Avhich  natives  ai'e  concerned  in  i-egaixl  to  Lmd  in  the  colony? — That  is  a 
question  requiring  some  considemtion.  I  will  think  it  o\'er  an<l  give  the  Comndsscm  a 
reply. 

3270.  Mr.  /.  Ai/lijf\]  I  suppose  iu  these  ca^jcs  on  the  Tembu  location  that  vou 
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cWilt  ^\^tll  according  to  native  law,  that  there  was  common  c<jnsoiit  by  both  litigants  to     '  A*,  j.  Jtulyf, 
submit  to  your  judgment  t — Yes.  g^,  ^^  lio^issi 

»3277.  K  there  had  been  amihhig  like  a  fonual  protest  against  yom'  exercising 

tliis  special  jurisdiction -you  woidd  pn)bably  liave  liositated  before  exercising  it  P — Yes. 

3278 .  In  dealing  with  eiiminnl  cases,  did  you  find  that  it  was  any  advantage  to  bo 

p^iided  by  Kafir  law  ? — I  do  not  think  I  adopted  Kafir  law  much  in  criminal  cases ;  it 

did  not  apply. 

3279.  You,  no  doubt,  found  that  in  criminal  cases  all  the  ends  of  justice  coidd  be 
obtiiined  by  colonial  law  y*— Yes ;  making  allowance  for  the  natives  iu  some  cases  where 
their  customs  had  misled  them  to  do  a<-ts  thev  would  not  othenvise  have  committed. 

3280.  Do  you  thiidc  om*  colonial  law  would,  in  considering  an  offence,  deem  it 
somewhat  palliated  by  a  rircumstance  of  that  kind? — Yes,  ceriaiidy. 

3281.  In  civil  cases,  excluding  those  arising  frcmi  matrimonial  causes,  can  you  give 
any  instance  in  wliiirh  you  think  Kafir  law  would  have  better  answered  the  ends  of 
justice  tlian  colonial  law  among  natives  ? — Yes  ;  I  think  the  Kafir  law  of  inheritance 
aii}?>ver8  the  ends  of  justice  amongst  themselves  better  than  om*  law,  and  I  have  foiuid 
that  the  Kafir  law  in  regard  to  tres])ass  is  more  adapted  to  their  cmnunstanc^s. 

e3282 .  Then  I  take  it  you  were  administering,  side  by  side,  two  syst4?ms  of  law ; 
one  mth  the  consent  of  the  people,  and  the  other  at  Queen's  Town  in  yom*  own  magis- 
terial capacity  1* — Although  I  tried  cases  in  the  Tambookie  location  in  a  different  form, 
I  endeavoured,  as  far  as  I  possibl}'  cx)\d(l,  to  ap]»ly  the  same  princii)les  as  I  acted  on  iu 
iiueen's  Town.  That  was  one  reason  why  I  tho\iglit  it  was  far  better  for  the  magis- 
trate of  the  district,  who  was  in  tlie  habit  of  dealing  Avith  c/)lonial  law,  to  try  the  cases 
iu  the  Tambookie  location,  than  for  a  supeiintendent  of  natives  to  try  them,  who  Avoidd 
simply  apply  Kafir  law  without  considering  colonial  law,  of  which  he  might  have  n<^) 
knowledge. 

3283.  Were  the  principles  vou  followed  the  same  as  those  which  now  guide  you  as 
the  magistnite  of  Worcester  ? — I  shoidd  say  that  the  princii)les  were  the  same,  b\it  at 
Glen  Ch-ey  I  considted  Maclean's  book  on  Kafir  laws  and  customs,  for  which  I  find  no 
\ise  at  Worcester. 

3*284.  Looking  back  on  the  way  in  Avhich  you  dealt  with  native  cjises  in  the  Tam- 
bookie location,  are  you  satisfied  that  the  general  ends  of  justice  were  properlv  served  ^ 
-Yes. 

328'3.  Do  you  now  recommend  that  a  similar  system  should  be  adoi»teil  in  adminis- 
tering justice  auKmg  all  colonial  natives  where  tlu?re  is  tribal  influence  ? — I  would  in 
native  locrations. 

3280.  Of  coiu^e  you  mlmit  that  the  system  wluch  you  followed  th(»rc  was  basc^l  on 
Kafir  laws  and  customs  ? — Yes,  but  as  T  said  before,  [  did  not  feel  bound  to  follow 
Kafir  law  in  everv  case.  I  woidd  rather  nav  that  T  adiniuistercnl  colonial  la\\',  makinpr 
ever^-  allowance  for  Kafir  cit'^tt^ms. 

3287.  Would  vou  recommend  the  Government  to  establisli  a  el(»ar  and  distinct 
(»ode  of  law  for  the  natives,  or  would  you  ratlicT  reeoniUK^nd  that  there  should  be  grafted 
on  to  oiu*  existing  law  ])rovisions  for  giving  efftnt  to  many  of  their  transactions  Avhich 
are  not  knoAvn  in  civilized  eountries  ? — I  should  rather  not  have  two  distinct  systems.  I 
shoidd  sun])ly  legalize  many  of  the  Kafir  cit^toms,  and  so  do  away  with  any  grievances 
tliev  may  have,  and  obtain  a  blotter  control  over  tln^ni. 

3288.  Would  yim  reconmiend  that  the  law  should  more  distinctly  reeogni/e  and 
sauf'tiou  the  practice  of  ukidoljola  / — Y«'s,  T  tliink  th«.^  law  should  recognize  that 
system. 

32SJ).  Dt)  v«)U  sec  anvthin;>-  so  immoral  and  orross  in  the  s>'8tcm  as  to  i»lucc  it 
bovond  the  coirnizanee  of  a  well-made  law  / — >»o. 

32JK).  1  sui)pos<^  on  the  whole  you  think  that  the  natives  generally  may  be  well 
£r<>vemed  bv  our  ^^\a\  laws/ — Yes,  speakini;:  ;reneral]v,  and  il"  we  le":alize  some  of  their 
fiu^toms* 

3201.  AVlien  you  speak  of  legidizini^;  their  cu-tonis,  do  yon  d«»sire  their  h^galization 
l.M»eJiiise  of  any  good  there  may  be  iu  tlunn,  or  is  it  with  the  object  {>{  ultimately  assimi- 
lating all  their  laws  Avith  om*s  / — I  should  always  kee|>  that  ol>ject  in  view. 

3292.  Tlmi  the  ultimate  good  to  which  you  would  idso  aim  would  be  the  extinction 
of  Kafir  laws  and  customs  / — Ye> ;  there  are  some  of  their  customs  which  I  should  tole- 
vate  for  the  present  for  ]>olitical  reasons,  but  which  I  shotdd  bo  sorry  to  make  i)er|ietual, 
and  as  long  as  they  hold  tlie  lands  in  (founnon  it  Avill  be  im[)ossible  in  all  cases  to  apply 
colonial  law. 

3293.  Tlien  you  woidd  not  now  recommend  the  aboliti<3n  of  all  Kafir  laws  and 
customs  .'' — ^No,  certainly  not. 

3294.  Do  you  think  that  the  causes  of  natives  could  be  sufficiently  met  by  bringing* 
tlicm  under  the  operation  of  colonial  laws  and  simply  ignoiing  such  practices  as   liku- 
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>;.  A.  Jvdge.     lobola  and  polygamy  ? — No,  I  think  that  if  you  ignore  them  it  will  be  equivalent  to 
Sent  "3o"l«8i      *  denial  of  uistice,  and  they  would  go  to  their  chiefs  and  we  should  lose  all  control. 
^  '     '        '  3295.  I  imderstood  you  to  say  that   you  felt  it  your  duty  when  magistrate  at 

Queen's  To\^ti  and  Iving  William's  Town  to  recognize  these  contracts  of  ukulobola  .^— 

Yes. 

3296.  Are  you  not  aware  that  several  other  magistrates  have  repeatedly  refused  to 
recognize  them  / — Yes. 

3297.  Is  not  that  inconsistency  in  the  mode  of  administering  justice  calculated  to  ^ 
embarrass  the  natives.^ — I  tliink  so. 

3298.  Are  you  of  opinion  that  they  shoidd  as  far  as  practicable  be  informed  in  the 
administration  of  law  where  natives  are  concerned  ? — Yes. 

3299.  Can  j'ou  see  how  that  e^iil  of  inconsistency  can  be  avoided  \nthout  our  for- 
mulating some  code  of  laws  ? — I  have  no  doubt  such  a  code  would  be  very  useful.  Uut 
if  the  law  were  made  clear  regarding  ukulobola  I  suppose  the  inconsistency  would 
disappear  in  that  matter  at  least. 

3300.  Do  yon  think  such  code  woidd  be  acceptable  to  the  natives  if  any  part  of  it 
were  in  conflict  with  Kafir  laws  and  customs  .^ — Certainly  not,  if  it  ignored  all  Kafir 
laws  and  customs.  Even  if  it  disallowed  only  the  most  objectionable  of  their  customs, 
it  would  not  be  entii^ely  aoeeptable  to  them,  but  tliere  are  many  Kafir  laws  and  custonB 
which  coidd  not  be  legalized.  Probably  tliey  would  not  voluntarily  give  up  any  of  their 
customs,  but  I  shoidd  not  think  of  gi\'ing  way  to  them  so  far  as  to  allow  all  thdr 
customs  to  become  law. 

3301.  Woidd  it  not  be  impolitic  to  enforce  a  code  or  sy^^tem  of  laws  wliidi  tliey 
object  to  / — ^There  are  some  laws  Ave  must  force  upon  them  even  if  they  do  object,  and 
there  are  some  of  their  laws  which  we  coidd  not  possibly  accept. 

3302.  Mr.  RolhnuL']  You  have  spoken  of  the  Tembu  location.  Was  the  system  in 
Oxki-aal  location  the  siune  / — No.  I  did  not  go  out  to  Oxkroid  or  Kamastone.  There 
was  a  superintendent  at  those  locations. 

3303.  In  the  Tambookie  location  did  y<^u  make  any  regidations  about  these 
immoral  customs  in  order  to  reduc?  the  caiIs  wliioh  attended  them  ? — My  regidations  were 
in  writing.  I  do  not  remember  that  we  interfered  with  the  dances  though  we  discou- 
raged them  as  far  as  we  could.  If  crime  resulted  I  punished  witli  severity.  As  long  as 
they  did  not  come  into  the  ullages  they  were  not  interfered  with. 

3304.  In  regaixl  to  these  headmen  sitting  "vvith  you  as  associates ;  do  you  tliink 
they  are  of  great  value  ,^ — ^Yes,  their  gi*eat  value  is  that  the  magistrate  can  ask  their 
opinion,  and  the  value  of  that  opinion  is  tliat  they  are  better  able  to  imderstond  the 
weight  of  native  e^STidence  consequent  on  their  knowledge  of  persons,  parties,  and 
customs. 

3305.  Do  you  think  it  desu-able  to  allow  the  headmen  to  retain  the  power  of 
allotting  garden  land  / — Yes,  that  was  the  custom  with  us,  but  there  was  always  an 
api>eal  to  the  magistrate. 

3306.  Do  you  think  it  would  be  an  advantage  to  vest  that  power  entirely  in  the 
liands  of  a  European  officer  / — It  might  answer,  but  I  should,  as  far  as  possible,  allow 
the  natives  to  settle  the  question  themselves,  and  let  them,  if  necessary,  appeal  to  the 
magistrate. 

3307.  In  regaixl  to  Kafir  laws  generally,  are  you  of  opinion  that  the  great  advan- 
tage of  Kafir  law  is  it«  simplicity  and  its  inexpensiveness  from  a  native  point  of  \iew  f — 
Yes,  I  sliould  tliink  so,  and  unless  yo\i  make  our  law  more  inexpensive  and  easily 
attainable  they  will  go  to  their  chiefs,  and,  as  amongst  natiAes,  jurisdiction  means  power, 

the  influence  of  the  chiefs  ^nll  be  therebv  increased. 

>/ 

Ednard  Arthur  JudijVy  Est^.,  re-examined. 

.  J.  Juffye.  3308.  Sir  J.  D,  Jh/rrt/.l  Have  you  any  suggestion  to  make  as  to  the  trealment  of 

ukulobola    cases  / — I  think  cases    rogaixling    iikulobola     should    be    ent<^i*taiiied    by 

^^'   '        *        our  courts,  as  I  do  not  (*onsider  it  immoral,  and  regard  it  simply  as  a  matter  of  contract. 

3309.  Do  you  treat  it  as  a  trust  created  for  the  benefit  of  the  ^vife  in  certain  oases, 
or  treat  it  as  a  pa^inent  which  entails  obligations  to  aid  the  wife  sliould  she  become 
destitute  / — I  look  upon  it  as  a  kind  of  pro\'ision  reqidred  by  the  wife's  family  to  be 
made  for  her  in  case  of  ill-treatment  by  her  luLsband  whereby  she  is  forced  to  rebim  to 
her  family.  Mr.  Dugmore,  on  page  35  of  "  Maclean's  Kafir  Laws  and  (Justoms,*'  says 
that  "  the  cattle  paid  for  the  bride  are  considered,  by  law,  to  be  held  in  trust  for  the 
benefit  of  herself  and  child  should  she  be  left  a  ^^idow." 

3310.  Is  that  tnist  present  to  the  minds  of  the  natives  when  they  give  this  uku- 
lobola or  ikaziy  or  do  they  consider  it  given  to  them  as  absolute  property  .'^ — I  think 
they  look  upon  it  as  absolute  property,  but  at  the  same  time  the  life's  family  have  to 
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prcu'ide  for  lior  in  oaso  of  her  rotuni.     I  also  look  upon  ukiilobola  as  a  protection  to      -?'.  -i.  JaJif' 
tho  wife. 

3311.  llow.^ — Because  if  her  husband  ill-treat  her  and  she  refuses  to  live  with 
liini,  the  husband  cannot,  as  a  rule,  recover  the  whole  of  the  ukulobola. 

3312.  You  know  that  many  j^eople  say  tliat  ukidobola  is  the  consideration  given 
tor  tlie  purchase  of  a  '\nfe  ;  now,  in  oider  to  prevent  tlus,  what  would  you  recommend 
that  we  define,  in  law,  ukidobola  to  mean  :  what  you  say,  or  what  else  woidd  you 
re(*ommend  ? — I  woidd  recommend  tliat  it  should  be  defined  by  law  to  mean  what  I  say ; 
a  kind  of  settlement  for  the  benefit  of  the  'wife  placed  in  the  hands  of  her  family. 

3313.  If  you  look  u^wn  it  as  a  settlement,  then  the  recipient  ought  not  to  i)art  with 
the  cattle  ? — I  should  allow  him  to  do  what  he  pleased  'with  the  cattle ;  only  I  woidd 
hold  him  responsible  for  the  maintenance  of  the  wife  and  children  in  case  of  necessity, 
although,  as  a  rule,  the  objection  woidd  not  arise. 

3314.  Inasmuch  as  the  objection  would  not  in  most  cases  be  enforced,  and  prac- 
tically the  father  of  the  girl  woidd  be  allowed  the  benefit  of  it,  do  you  think  it  expedient 
to  limit  the  amount  of  the  ukulobola  ? — I  think  it  would  be  as  well  that  the  law 
fihoidd  not  recognize  more  than  a  certain  number  of  cattle.  There  is  very  often  a  dispute 
as  to  the  number  of  cattle  agreed  to  be  given. 

3315.  "Would  not  these  disputes  be  put  an  end  to  if  a  system  of  registration  were 
adopted  ? — Perhaps  so  ;  but  that  raises  the  question  as  to  registration. 

3316.  Well,  axe  there  any  other  reasons  why  you  should  limit  the  amount  of 
ukulobola.' — One  reason  might  be  that  it  would  probably  enable  the  woman  to 
exercise  her  choice  more  than  at  present.  Another,  that  the  poor  man  would  have  an 
equal  chance  with  the  rich  man.  At  present  an  old  man  who  is  rich  can  offer  more  for 
a  wife  than  a  young  man  can.  The  girl  would  probably  prefer  the  young  man,  and 
yet  she  is  forced  by  her  family  to  take  the  old  one. 

3317.  Would  not  such  a  limitation  lead  to  an  increased  number  of  husbands  and 
so  tend  to  reduce  the  number  of  polygamous  marriap;es  ? — I  think  it  would. 

3318.  And  do  you  see  any  objection  to  a  limitation  by  law  to  ukulobola  ? — The 
only  difficulty  I  see  is^  that  probably  in  the  case  of  a  chief  it  would  be  very  strongly 
opposed. 

3319.  In  the  case  of  chiefs  in  Natal,  it  is  provided  that  a  larger  amount  of 
ukulobola  may  be  given,  do  you  think  if  the  law  provided  for  such  oases  the  difficulty 
would  be  met  ? — But  that  would  amount  to  recognizing  chieftainship  in  the  colony, 
which  I  woidd  not  do  more  than  I  could  possibly  help. 

3320.  But  where  chieftainship  must  necessarily  oe  exercised  in  some  form,  do  you 
think  the  difficulty  could  be  met  by  legalizing  the  amount  of  ukulobola  f — Yes,  I 
think  so. 

3321.  Do  you  think  it  would  be  well,  even  in  the  case  of  chiefs,  to  reduce  the 
ukulobola,  and  so  lessen  their  position  or  advantage  over  others  in  acquiring  wives  ? — 
Yes,  certainly  their  position  gives  them  an  advantage. 

3322.  And  if  so  would  you  limit  it  to  the  ordinary  amount  ? — ^I  take  it  that  in 
legislating  for  the  natives  you  must  endeavour  not  to  irritate  them,  and  possibly  you 
might  irritate  the  chiefs  by  such  limitation. 

3323.  In  the  colony  would  you  recomize  the  chiefs  at  all,  excluding  the  Depen- 
dencies, in  this  matter  of  ukulobola  by  allowing  them  to  pay  more  ? — ^No,  I  do  not 
think  in  the  colony  I  woidd  recognize  them. 

3324.  Do  you  think  that  by  limiting  the  ukulobola  in  the  colony  in  every  case, 
that  you  would  ultimately  strike  at  polygamy  ? — ^Yes ;  in  the  way  I  have  said  there 
would  be  more  marriages,  and,  therefore,  less  polygamy. 

3325.  It  has  been  said  that  ukulobola  is  an  evil  because  it  fosters  polygamy. 
Do  you  think  it  does  ? — It  does,  certainly,  in  one  way.  It  enables  a  rich  man  to  marry 
many  wives,  and  prevents  a  young  and  poor  man  from  marrying. 

3326.  Do  you  think,  to  meet  that  evil,  that  it  would  be  wise  to  prohibit  ukulobola 
altogether  under  penalties,  or  to  treat  it  as  an  immoral  consideration  ? — I  do  not  think 
you  could  forbid  it  altogether  without  creating  ^at  excitement  amongst  the  natives. 

3327.  And  they  would  go  on  practising  it  m  spite  of  you  P — ^Yes. 

3328.  Even  if  you  refused  to  allow  such  cases  in  court  they  woidd  still  continue 
it  ? — ^I  think  so. 

« 

3329.  Are  you  aware  whether  among  Christian  natives  ukidobola  is  practised  P 
— I  cannot  say  I  know  much  about  it. 

3330.  But  ^ou  believe  it  is  very  generally  practised  P — Yes ;  but  I  cannot  say  in 
regard  to  Christian  natives. 

3331.  Is  polygamy  recognized  by  any  law  within  the  jurisdiction  of  the  magistrate 
of  King  William's  Town  P— Yes ;  by  the  Kaffrarian  Ordinance  No.  10  of  1864. 
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£,  J.  Jiuhj,-.  3332.  Do  you  aj^prove  of  that  Ordinance  ? — T  approve  of  the  intention  of  that 

O  t"Vl88l        Ordinanoe,  which  was  to  enable  the  natives  to  dispose  of  their  property  according  to 
'        "      native  hiw ;  hut,  of  coui*se,  T  consider  the  sooner  polyganij'  is  done  away  with  the 
hetter. 

3333.  Has  the  tinie  an-ived  for  the  repeal  of  that  Omlinanee  ? — I  am  afniid  not, 
but  I  hope  in  time  that  the  natives  Avill  be  brought  to  recognize  single  marriages,  and 
then  I  think  we  might  repeal  that  law. 

3334.  It  has  been  proposed  that  one  means  of  bringing  the  natives  ix)und  to  this 
is  to  invite  them  to  register  all  their  marriages  so  that  we  can  know  exactly,  before  we 
legislate,  either  in  the  way  of  repeal  or  othenvise,  what  nimiber  of  polygamous  mar- 
riages we  have  to  deal  vr&h  ? — well,  I  would  not  approve  of  the  registration  of  all 
marriages,  simply  because  I  thiidc  it  woidd  be  going  too  far  in  tlie  direction  of 
recognizing  polygamy.  We  are  compelled,  to  a  certain  extent,  to  tolerate  ix>lygamy, 
and  in  order  to  provide  for  inheritance  we  cannot  help  doing  it  without  injustice; 
but  I  do  not  see  why  we  should  go  fiuiher  towards  recognizing  the  practice  than 
oan  be  avoideil ;  and  if  there  is  a  difficidty  about  registering  only  one  wife,  then 
I  shoidd  prefer  registering  none  at  all. 

3335.  And  is  not  the  effect  of  that,  this :  that  they  will  go  on  marrying  and 
practising  ukidobola  without  reference  to  oiu:  laws,  and  Avdthout  our  knowing  to  what 
extent  ? — ^It  will  certainly  continue  to  be  practised,  but  it  woidd  be  the  same  if  we 
registered  all  wives. 

3336.  But  our  ignorance  woidd  be  greater ;  we  should  not  know  as  much  if  we 
didn't  register  ? — But  we  can  get  information  regarding  the  number  of  -wdves  when 
we  collect  hut-tax. 

3337.  Well,  is  it  not  desirable  that  we  should,  where  we  have  natives  within  our 
jurisdiction,  control  those  natives  ? — Yes. 

3338.  And  is  not  one  strong  means  of  controlling  them,  to  control  their  marriage 
law,  or  their  social  laws  and  oiwtoms  ? — I  think  3'ou  woidd  gain  sufficient  control  by 
entertaining  ukulobola  cases  in  our  courts,  without  going  so  far  as  to  register  all  mar- 
riages, and  thereby  approve  of  polygamous  marriages. 

3339.  Would  you  register  some  of  their  marriages  ? — ^I  should  see  no  objection  to 
registering  one  wife  married  according  to  native  custom,  except  that  it  might  look  as  if 
we  want,  oy  doing  so,  to  ignore  the  other  wives.  I  should,  as  far  as  possible,  simply 
tolerate  their  customs  as  much  as  justice  requires,  or  circumstances  compel  us  to  do 
so. 

3340.  You  think  the  presence  of  some  one  in  an  official  character  at  all  marriages 
is  imdesirable  P — ^Yes ;  I  think,  looking  at  theii*  present  laws  of  marriage,  it  would  be 
better  not  to  have  any  Government  officer  present.  Of  course  any  native  can,  if  lie 
pleases,  under  the  colonial  law,  register  one  wife  before  a  magistrate. 

3341.  Do  you  think  that  enough  ?— Quite  sufficient  according  to  the  present  law, 
and  where  there  has  been  a  legal  marriage  before  a  magistrate  or  minister  of  religion, 
I  woidd  not  recognize  any  other  marriage. 

3342.  Would  you  I'ecognize  any  other  native  man'iage  which  had  taken  place 
befoi*e  such  registration  P — Yes ;  and  I  would  limit  my  previous  answer  to  subsequent 
marriages  as  far  as  inheritance  and  ukulobola  are  ooncenied. 

3343.  It  has  l)oen  suggested  that  wo  should  notify  to  all  natives  that  they  can 
come  in  and  register,  but  only  one  marriage,  and  tell  them  that  for  the  future  we 
will  reoognize  only  one  marriage.  Do  you  tliink  such  a  law  woidd  be  wise,  bastordizng 
as  it  would  all  the  issue  of  future  marriages  not  registered  ? — I  think  it  would  be  very 
imwise  to  attempt  anything  of  the  sort  now,  although  I  tlunk  it  is  a  state  of  things 
we  should  aim  at. 

3344.  Is  there  anj^hing  in  the  way  of  a  legal  enactment  that  you  woidd  suggest 
as  a  check  against  polygamy  ? — I  cannot  think  of  any  at  present,  excepting  to  limit  the 
ukulobola  to  a  certain  number  of  cattle,  which  I  do  not  Tvish  to  specify  now. 

3345.  Do  you  consider  the  consent  of  the  woman  is  essential  in  all  marriages  ? — 
Yes,  certainly. 

8346.  Is  not  excessive  parental  authority  exercised  by  natives  over  children,  such 
as  to  do  away  ^Ai\\  this  consent  in  many  cases  ? — Yes ;  the  authority  of  a  parent  some- 
times indiKies  a  girl  to  marry  a  man  she  does  not  like. 

3347.  Is  not  that  exercise  of  authority  a  great  cause  of  polygamy  by  inducing 
parents  to  force  their  children  to  marry  old  polygamists,  rich  and  in  liigh  positions  ? — 
Yes. 

8348.  Do  you  think  it  would  be  expedient  under  these  circumstances  for  Govern- 
ment to  secure,  before  a  mairiage  is  registered,  the  consent  of  the  intended  wife  should 
be  publicly  given  ? — ^Notwithstanding  this,  I  woidd  not  interfere  in  order  to  get  consent 
registered.  I  should  pass  a  law  that  the  consent  of  the  girl  was  required,  but  not  that 
an  officer  should  be  present. 
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3349.  Are  yon  one  of  those  who  think  that  nkiUobola  is  a  substitute  for  a  poor      B.  A,  Jud^e. 
law  to  a  great  extent,  either  in  theory  or  practice  ? — I  never  looked  upon  it  in  that       Oct-TTssi 
light.    As  far  as  the  women  are  concerned  they  are  always  provided  for  either  by  their 
families  or  those  of  their  husbands. 

3350.  But  the  receipt  of  ukulobola,  does  it  create  obligation  to  provide  ?— Some 
writers  on  Kafir  law  say  it  does  create  that  obligation,  cmd  I  think  we  ought  to 
legalize  that  obligation ;  but  there  may  be  a  doubt  whether  it  exists  imder  Kafir  law 
or  not. 

3351.  Do  you  know  any  heathen  natives  who  have  many  wives  and  who  have  title 
to  quitrent  property  ? — There  are  some. 

3352.  How  would  you  deal  with  landed  property  in  case  the  owner  dies  intestate, 
not  being  married  according  to  our  colonial  law  ?— I  would  deal  with  it  under  Act  18  of 
1864,  or  the  Kaffrarian  Ordinance  10  of  1864. 

3353 .  In  doing  so,  what  would  you  do  with  it  ? — I  would  decide  according  to  the 
Kaffir  custom.  If  the  father  assigned  it,  during  his  life-time,  to  a  particular  house,  I 
would  allow  that  house  to  succeed  to  it,  and  I  should  take  e^'idenceto  show  his  intention 
of  assignment. 

3354.  Suppose  there  is  no  evidence  of  any  assignment,  what  then  ? — I  would  give 
it  to  the  son  of  the  great  house,  according  to  the  Kafir  law  regarding  property  not 
specially  assigned.     He  woidd  be  the  son  of  that  woman  whom  the  father  had  declared 
to  be  his  great  wife. 

3355.  Suppose  he  had  left  a  will  according  to  our  law,  would  you  accept  that  ?— 
I  should  accept  that  showing  his  intention. 

3356.  Suppose  there  is  no  g^at  wife  ascertainable,  what  then  ? — But  according  to 
Kafir  law  the  great  wife  is  ascertainable. 

3357.  Why  ? — If  a  man  dies  without  having  appointed  his  great  wife,  his  family 
appoint  the  great  wife  after  his  death. 

3358.  Would  you  act  on  what  they  did  ? — I  would  ascertain  from  them  whom 
they  chose  as  the  chief  wife. 

3359.  And  do  you  think  it  would  be  wise  to  legalize  this  practice  by  the  uniform 
law  on  the  subject,  or  can  you  suggest  any  other  enactment  ? — I  think  it  would  be  well 
to  legaluEO  this  practice. 

3360.  Suppose  a  man  actually  died  intestate,  leaving  landed  property,  what  woidd 
be  the  rule  in  regard  to  the  succession  of  that  property,  if  native  custom  did  not  pro- 
vide for  it  in  the  way  you  have  stated  ? — I  thmk  that  the  native  law  provides  under 
all  circumstances. 

3361.  Do  you  think  it  would  be  well  that  where  there  has  been  no  provision  by  the 
deceased,  and  he  happens  to  have  been  married  to  a  Christian  wife  as  well  as  others, 
that  this  land  should  be  taken  to  devolve  to  that  house  ? — If  a  man  marries  according 
to  our  colonial  law,  having  been  previously  married  under  native  law,  and  dies  without 
having  previously  appointed  a  great  wife,  I  should  assume  in  law  the  woman  whom 
he  mamed,  according  to  colonial  law,  to  be  his  great  wife,  and  in  the  absence  of  any 
testamentanr  disposition,  that  the  landed  property  should  go  to  her  issue. 

3362.  Mr.  S^f/j^/*^.]  Would  you  adjudicate  in  uknl(H)ola  cases  arising  out  of  the 
second  and  third  wife  ? — ^Yes,  I  would,  and  I  think  that  the  custom  should  oe  legalized, 
if  not  legal  at  present. 

3363.  And  you  would  prefer  perpetuating  this  to  make  compulsory  registration  of 
marriages  ? — ^I  do  not  say  perpetuating  it,  because  I  hope  that,  some  day,  we  may  cease 
to  tolerate  more  than  one  marriage. 

3364.  If  a  man  who  had  registered  one  wife,  married  according  to  native  custom, 
died,  would  you  administer  the  estate  according  to  native  law? — If  he  had  been  married 
according  to  colonial  law,  I  should  allow  the  colonial  law  of  inheritance  to  take  effect. 
But  if  it  was  a  native  marriage,  I  would  allow  the  children  to  inherit  according  to  Kafir 
customs. 

3365.  Then  you  make  the  ceremony  the  guide  P — ^Yes,  I  should  make  a  difference 
between  the  legal  marriage  and  the  native  marria^. 

3366.  In  limiting  tne  ikazi  would  you  punish  for  any  cases  of  excess  payment 
above  the  maximum  allowed  ? — I  think  it  would  be  sufficient  to  provide  that  no  more 
than  the  maximum  allowed  should  be  recoverable  in  any  court  of  law. 

3367.  Mr.  Aylif,']  In  reference  to  this  point  of  limitation  of  the  ikazi^  do  I 
understand  you  to  say  that  the  natives  cling  very  tenaciously  to  their  customs  P — ^Yes,  I 
think  there  is  little  doubt  about  that. 

3368.  And  that  has  produced  something  like  prejndioe  in  favour  of  their  customs  ? 
— Yes,  on  the  part  of  the  natives. 

3369.  Suppose  there  were  to  be  registration  in  the  direction  of  limiting  the  ikazi y 
YTOuld  not  the  natives  look  upon  tMt  #9  bein^  sometlung  like  an  e^iproachment  on 


( 


194'  NATIVB  IAW8  AN1>  CUSTOMS  OOHinsSION, 

s.  A,  Jud^e.      their  ousioms  and  rights  P~Tkey  would  lodk  upon  it  as  an  encroachment  to  a  certain 
Q^^"^j jg.        extent,  but  though  it  would  be  iftiwise  to  go  too  far  at  first,  it  is  necessary  gradually 
'        '      to  assimilate  their  customs  to  our  laws,  and  this  would  be  one  way  in  which  I  would 
begin. 

3370.  Would  not  the  natives  from  a  distance  misunderstand  such  a  limation,  and 
regard  it  as  an  attempt  to  revolutionize,  which  we  wish  to  avoid  ? — I  have  no  doubt 
there  would  be  a  great  deal  of  talk  about  the  matter  among  the  natives,  but  I  do  not 
think  it  would  create  such  a  strong  feeling  among  them  as  to  be  dangerous. 

3371.  Do  you  think  it  would  create  as  much  excitement  as  making  a  law  declar- 
ing ukulobola  absolutely  illegal  ? — No,  certainly  not ;  but,  as  I  said  befoi*e,  I  would 
not  propose  to  make  it  punishable  to  pay  more  than  the  limited  number  of  cattle. 

3372.  What  would  you  think  of  a  law  which  provided  for  the  forfeiture  to  the 
Government  of  payment  of  all  excess  ? — I  think  I  should  not  go  so  far,  but,  perhaps, 
after  they  had  become  accustomed  to  recover  no  more  than  the  limited  number  in 
courts  of  justice,  we  might  go  a  little  further,  and  absolutely  forbid  more  than  a  certain 
number  being  paid,  and  in  that  case  we  should  confiscate  what  was  paid  above  the 
legal  nimiber. 

3373.  Then,  if  you  think  our  coiurts  should  not  take  cognizance  of  coses  arising  out 
of  the  payment  of  an  excess  of  ukidobola,  why  should  not  they,  on  the  same  principle, 
avoid  taking  notice  of  ukidobola  at  all  ? — Because  I  think,  that  if  our  courts  refused  to 
take  cognizance  of  the  ukulobola  cases,  the  natives  would  still  carry  on  the  system,  and 
they  would  apply  to  the  chiefs  instead  of  the  magistrates  when  they  wished  to  enforce 
this  custom. 

3374.  Well,  do  you  think  the  chiefs  woidd  give  substantial  justice  ? — ^I  think,  as 
a  rule,  they  would. 

3375.  In  that  respect  no  harm  woidd  be  done  ? — Yes,  the  hami  done  would  be 
this,  that  the  people  woiUd  go  to  the  chiefs,  and  so  increase  the  influence  of  the  chiefs, 
whidi  is  certomly  inexpedient. 

3376.  But  suppose,  instead  of  these  chiefs,  the  system  were  established  which  you 
had  in  the  Queen's  Town  district,  of  having  headmen  appointed,  holding  similar  offices, 
would  there  be  the  evil  which  you  forsee  ? — ^No,  because  I  gave  those  headmen  no 
jurisdiction.  There  would  be  no  harm  in  natives  going  to  these  men  for  advice,  but  I 
should  prevent  headmen  frpm  carrying  out  their  decisions  by  force. 

3377.  Mr.  Rollaml,']  In  regard  to  the  question  of  limiting  the  ikaziy  don't  you 
think  such' limitation  woiUd  tend  to  ihore^Lse  polygamy  ? — I  think  if  you  were  to  Umit 
the  ihaziy  and  make  the  consent  of  the  woman  indispensable,  she  would  choose  the  man 
she  liked ;  you  would  increase  the  number  of  suitoi^,  and  so  the  number  of  polygamists 
would  be  reduced. 

3378.  Do  you  think  that  these  women  would  prefer  to  live  in  a  state  of  polygamy 
and  that  by  placing  aU  suitors  on  the  same  footing,  that  you  would  perpetuate  the 
system  ? — If  the  women  preferred  polygamy,  then,  probably,  the  limitation  of  the 
iikidobola  would  have  no  effect. 

3379.  Has  it  been  your  experience  that  legal  disabilities  have  a  tendency  to  check 
polygamy  P — ^No,  I  do  not  think  so  ;  \ut  this  is  because  the  women  have  not  much 
voice  in  the  matter. 

3380.  Is  not  the  real  remedy  to  polygamy  to  be  found  in  raising  the  condition  of 
women  by  education,  osso^^iation,  or  ciher  means  ? — Yes,  certainly ;  but  I  think  the 
other  means  suggei^d  might  be  added,  and  I  should  like  to  remark  tliat,  in  all  that.  I 
have  said,  or  may  say,  I  make  no  allusion  whatever  to  the  customs  or  feelings  of  the 
Basutos,  with  regard  to  whom  I  have  hod  no  experience. 

3381.  Sir  J.  D.  Ban^Jj  Would  it  be  well,  in  your  opinion,  Mr.  Judge,  to  have 
locations  exclusively  for  natives  P — Yes,  I  think  so. 

. .  2382.  And  would  you  have  for  the  government  of  such  locations  our  colonial  laws, 
adding  to  them  such  native  customs  as  are  wise  and  good,  or  would  you  have  for  the 
government  of  those  locations  native  laws,  modified  by  the  introduction  of  some  of 
our  principal  laws  P — I  should  have  colonial  law,  piodifled  by  the  introduction  of  native 
customs. 

3383.  And  would  you  have  that  form  distinctly  stated  in  a  code  for  the  convenience 
of  magistrates,  and  to  supply  any  want  of  uniformity  P — ^I  think  it  woidd  be  wise  to  do 
so. 

3384.  Would  you,  in  locations,  allow  fuy  Europeans  to  intermix  with  the  natives  P 
— I  should  allow  Europeans  to  mix  for  the  purposes  of  trade,  but  I  think  it  would  be 
better  not  to  give  them  title  to  land,  though  I  should  not  object  to  giving  them  leases 
for  trading  stations. 

3385.  Would  ^ou  put  them  under  vexy  striot  regulations  in  regard  to  the  sale  of 
liquor  on  these  tn^ng  a^P^iox^s  v^  Ipo^tioQs  P — ^I  should  prohibit  it  aUogethei , 
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3386.  And  for  such  Europeans  living  there^  is  there  any  objection  to  aj^pWing  to  K.  A,  j^uhj 
them  this  code  ? — ^I  would  not  allow  a  European  to  adopt  native  customs,  and  1  would  TTro 
not  allow  a  native  who  had  once  niamed  according  to  colonial  law,  ever  aftei-wnrds,  *^  •   »  ' 
whether  his  wife  be  dead  or  not,  to  return  to  his  native  custom  in  regard  to  marriage. 

As  to  trespass,  I  would  make  all  Em*oi>eans  liable  to  the  native  law  of  the  location; 
you  must  understand  that,  in  this  matter,  I  am  referring  to  native  locations  withui  the 
colony. 

Edicard  Arthnr  JmUj(\  Es<|.,  fiuther  examined. 

3387.  Sir  J.  2>.  Ban-yJ]  In  regard  to  land  tenure,  are  j^u  in  favour  of  working  /;.  A.  Judy 
up  to  individual  tenure  by  degrees  ? — Yes.  — - 

3388.  How  would  you  begin  to  work  in  a  case  wliere  a  clan  is  in  oecupation  of  an         ^^'  ^' 
area,  beyond  the  colony,  where  the  tenure  is  according  to  the  usual  native  custom  ? — I 

think  there  are  not  many  chiefs  on  tliis  side  pf  the  l^mtata  whose  power  and  influence 
over  their  people  has  not  be^n  broken';  but  if  there  ;  is  an3^where  an  influential  chief 
ha^ing  full  authority  over  his  people,  I  do  not  think  that  at  the  present  time  we  ciiuld 
interfere  very  much  with  their  system  of  laud  tenure,  although  even  in  such  parts  I 
should  recommend  that,  wherever  it  is  possible,  grants  of  small  farms  be  made  to 
deserving  people  of  the  tribe,  or  to  natives  who  have  lived  for  a  long  time  in  that  pai-t 
of  the  countary,  and  i£  possible,  endeavour  to  induce  the  cliief  himself  to  take  a  f ami, 
and  his  coundillors  also.  If  you  do  that,  I  think  you  might  after  a  time  divide  tlie 
country  into  farms.  The  system  would  have  to  be  very  gradually  carried  out.  In- 
dividual tenure  would  be  my  ^im,  but,  where  there  is  an  influential  cliief,  imtil  you 
have  managed  to  induce  him  to  accept  the  sj'st^m  you  would  not  be  doing  much  good 
by  giving  grants  to  othei-s. 

3389.  Would  you  at  once  ascertain  and  fix  the  boundary  of  liis  jmistliction  by 
Bun'ey  or  beacons  in  order  to  prevent  disputes  P — I  shoidd  certainly  fix  the  boundaries. 

3^590.  In  such  area  would  you  give  any  rights  of  property  to  missions,  or  would 
you  resers'e  anything  to  Government  for  tlie  pm*iK)se  of  erecting  industrial  schoools  or 
any  other  purpose  ? — I  think  I  should  give  the  mission  stations  their  ffianta,  ns  I  tliiiik 
they  are  entitled  to  them  imder  the  present  law  of  tlie  colony,  in  reference  to  the  ex- 
tension of  colonial  boundaries. 

3391.  Would  you  give  them  hirge  extents,  so  as  to  enable  them  to  locate  natives 
on  them,  or  only  sufideutly  large  to  prevent  any  possibility  of  dispute  between  them- 
selves and  the  natives  ? — As  much  as  they  require  for  tlieir  j^rsonal  octnijiation. 

3392.  "What  would  you  reserve  to  the  Crown  as  absolut<j  property  ? — I  woiUd  re- 
fain  fot  the  Crown  the  right  over  the  whole  country,  like  the  Kafir  system,  in  which 
the  chief  holds  the  land. 

3393.  Holding  it  in  ta-ust  for  f utm'e  disjwsal  ? — Yes. 

3394.  Would  you  si)ecially  appropiiate  any  portion  of  this  in  its  first  stage  ? — I 
should  specially  appropriate  any  gromid  required  for  villages,  and  paiticulaiiy  about 
the  seat  of  magistracy.  I  think  it  is  an  impoiiant  point  that  magistrates  in  the 
Transkei,  instead  of  U^ing  in  isolated  positions,  as  at  present,  should  have  villages  es- 
tablished wherever  they  are  located.  It  would  strengtlien  the  hands  of  a  magistrate 
v«ry  materially  to  be  living  in  a  \dllage. 

3395.  If  you  obtained  land  for  such  villages,  would  you  allow  any  natives  living  in 
their  native  state  to  occupy  this  land,  building  huts,  and  cultivating  the  soil  ? — ^Under 
certain  circimistances  I  should  allow  natives  to  live  on  such  reserves,  but  it  should  bo 
distinctly  understood  that  they  occupy  such  land  not  at  the  will  of  the  chief  but  at  the 
will  of  tne  magistrate,  and  that  they  are  subject  to  any  rule  Government  may  from 
time  to  time  make. 

3396.  From  your  knowledge  of  the  country,  do  you  think  we  can  always  obtain 
such  pieces  of  ground  for  \Tillage  purposes  ? — Of  coi/i"se  in  some  coses  you  would  have  to 
consult  the  chief  more  than  in  others,  as  much  dejieuds  upon  the  amoimt  of  his  in- 
fluence, and  you  would  have  to  be  guided  by  circumstances. 

3397.  How  would  you  start  your  ^dilage  ? — I  would  cut  the  ground  up  into  erven, 
which  might  be  sold  from  time  to  time  to  Europeans,  whenever  opiHjrtunity  offered,  by 
public  t»oinpetition. 

3398.  How  about  commonage  for  tliis  village  ;  would  the  piece  of  ground  include 
sufficient  for  commonage  ? — Yes. 

3399.  In  fact  it  would  be  a  large  farm  ? — ^Yes. 

3400.  How  would  you  advance  from  that  stage  to  a  stage  nearer  approadiuig  in- 
dividual tenure  ? — I  would,  as  opportunity  arose,  cut  other  lands  up  into  farms. 

3401.  With  the  consent  of  the  cliiefs  and  })ooplo? — I  would  act  with  the  chief  as 
much  as  possible.  I  should  not  consider  myseli  bound  always  to  be  guided  by  his 
opnion  and  advice.      U  I  saw^  t)yvt  thei  Govi^nuo^t  woa  strong  enough  to  carry  out 
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s.  A,  Judye,      their  ousioms  and  rights  P~Tkey  would  lodk  upon  it  as  an  encaroachment  to  a  certain 
Q^^"y~jjg.        extent,  but  though  it  would  be  iftiwise  to  go  too  far  at  first,  it  is  necessary  gradually 
'        '      to  assimilate  their  customs  to  our  laws,  and  this  would  be  one  way  in  which  I  would 
begin. 

3370.  Would  not  the  natives  from  a  distance  misunderstand  such  a  limation,  and 
regard  it  as  an  attempt  to  revolutionize,  which  we  wish  to  avoid  ? — I  have  no  doubt 
there  would  be  a  great  deal  of  talk  about  the  matter  among  the  natives,  but  I  do  not 
think  it  would  create  such  a  strong  feeling  among  them  as  to  be  dangerous. 

3371.  Do  you  think  it  would  ci'eate  as  much  excitement  as  making  a  law  declar- 
ing ukulobola  absolutely  illegal  ? — No,  certainly  not ;  but,  as  I  said  before,  I  would 
not  propose  to  make  it  punishable  to  pay  more  than  the  limited  number  of  cattle. 

3372.  What  would  yoa  think  of  a  law  which  provided  for  tlie  forfeiture  to  the 
Government  of  payment  of  all  excess  ? — I  think  I  should  not  go  so  far,  but,  perhaps, 
after  they  had  become  accustomed  to  recover  no  more  than  the  limited  nimiber  in 
courts  of  justice,  we  might  go  a  little  further,  and  absolutely  forbid  more  than  a  certain 
number  being  paid,  and  in  that  case  we  should  confiscate  what  was  paid  above  the 
legal  nimiber. 

3373.  Then,  if  you  think  our  courts  should  not  take  cognizance  of  coses  arising  out 
of  the  payment  of  an  excess  of  ukulobola,  why  should  not  they,  on  the  same  principle, 
avoid  taking  notice  of  ukidobola  at  all? — Because  I  think,  that  if  our  courts  refused  to 
take  cognizance  of  the  ukulobola  cases,  the  natives  would  still  carry  on  the  system,  and 
they  would  apply  to  the  chiefs  instead  of  the  magistrates  when  they  wished  to  enforce 
this  custom. 

3374.  Well,  do  you  think  the  chiefs  would  give  substantial  justice? — ^I  think,  as 
a  rule,  they  would. 

3375.  In  that  respect  no  harm  woidd  be  done  ? — Yes,  the  harm  done  would  be 
this,  that  the  people  would  go  to  the  chiefs,  and  so  increase  the  influence  of  the  chiefs, 
whidi  is  certamly  inexpedient. 

3376.  But  suppose,  instead  of  these  chiefs,  the  system  were  established  which  you 
had  in  the  Queen's  Town  district,  of  having  headmen  appointed,  holding  similar  offices, 
would  there  be  the  evil  which  you  f orsee  ? — ^No,  because  I  gave  those  headmen  no 
jurisdiction.  There  would  be  no  harm  in  natives  going  to  these  men  for  advice,  but  I 
shpjold  prevent  headmen  frQpi  carrying  out  their  decisions  by  force. 

3377.  Mr.  RollandJ]  In  regard  to  the  question  of  limiting  the  ikaziy  don't  you 
think  such  limitation  would  tend  to  increase  polygamy  ? — I  think  if  you  were  to  mnit 
the  ihaziy  and  make  the  consent  of  the  woman  indispensable,  she  would  choose  the  man 
she  liked ;  you  would  increase  the  nuniber  of  suitoi-s,  and  so  the  number  of  polygamists 
would  be  reduced. 

3378.  Do  you  think  that  these  women  would  prefer  to  live  in  a  state  of  polygamy 
and  that  by  placing  aU  suitors  on  the  same  footing,  that  you  would  perpetuate  the 
system  ?— ^If  the  women  preferred  polygamy,  then,  probably,  the  limitation  of  the 
iikulobola  would  have  no  effect. 

3379.  Has  it  been  your  experience  that  legal  disabilities  have  a  tendency  to  check 
polygamy  ? — ^No,  I  do  not  think  so  ;  \ut  this  is  because  the  women  have  not  much 
voice  in  the  matter. 

3380.  Is  not  the  real  remedy  to  polygamy  to  bo  found  in  raising  the  condition  of 
women  by  education,  assoiciation,  or  other  means? — Yes,  certainly;  but  I  think  the 
other  means  suggesited  might  be  added,  and  I  sliould  like  to  remark  that,  in  all  that  I 
have  said,  or  may  say,  I  make  no  allusion  whatever  to  the  customs  or  feelings  of  the 
Basutos,  with  regard  to  whom  I  have  had  no  experience. 

3381.  Sir  J.  J).  Ban^J]  Would  it  be  well,  in  your  opinion,  Mr.  Judge,  to  have 
locations  exclusively  for  natives  ? — Yes,  I  think  so. 

2382.  And  would  you  have  for  the  government  of  such  locations  our  colonial  laws, 
adding  to  them  such  native  customs  as  ore  wise  and  good,  or  would  you  have  for  the 
government  of  those  locations  native  laws,  modified  by  the  introduction  of  some  of 
oxvt  principal  laws  ? — I  should  have  colonial  law,  modified  by  the  introduction  of  native 
customs. 

3383.  And  would  you  have  that  form  distinctly  stated  in  a  code  for  the  convenience 
of  magistrates,  and  to  supply  any  want  of  uniformity  P — ^I  think  it  would  be  wise  to  do 
so. 

3384.  Would  you,  in  locations,  allow  fny  Europeans  to  intermix  with  the  natives  P 
— I  should  allow  Europeans  to  mix  for  the  purposes  of  trade,  but  I  think  it  would  be 
better  not  to  give  them  title  to  land,  though  I  should  not  object  to  giving  them  leases 
for  trading  stations. 

3385.  A^ould  you  put  them  under  vexy  strict  regulations  in  regard  to  the  sale  of 
licjuor  on  these  tn^ng  slation^  ift  Ipcj^tioi^s  P— I  should  prohibit  it  alto|fethefr 
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3386.  And  for  such.  Europeans  li\dng  there,  is  there  any  objection  to  JippWing  to 
them  this  code  P — ^I  would  not  allow  a  Ewopean  to  adopt  native  customs,  aiid  1  would 
not  allow  a  native  who  had  onoe  mamed  according  to  colonial  law,  ever  afterwards, 
whether  his  wife  be  dead  or  not,  to  return  to  his  native  custom  in  regard  to  mamago. 
As  to  trespass,  I  would  make  all  Eiu'opeans  liable  to  the  native  law  of  the  location; 
you  must  understand  that,  in  this  matter,  I  am  referring  to  native  locations  within  tlio 
colony. 

Edtcard  Arthur  Judye^  Esq.,  further  examined. 

3387.  Sir  J.  2>.  BarryJ]  In  regard  to  land  tenure,  are  you  in  favour  of  working      /;.  -/. 
up  to  indi^idual  tenure  by  degrees  ? — Yes. 

3»388.  How  would  you  begin  to  work  in  a  case  wliere  a  clan  is  in  occupation  of  an 
area,  beyond  the  colony,  where  the  tenure  i&  according  to  the  usual  native  custom  ? — I 
think  there  are  not  many  chiefs  on  tliis  side  (>f  the  Umtata  whose  power  and  influence 
over  their  people  has  not  been  broken';  but  if  there  is  anywhere  an  influential  chief 
hamg  full  authority  over  his  people,  I  do  not  think  that  at  the  present  time  we  c^iidd 
interfere  very  much  with  their  system  of  land  tenm-e,  although  even  in  such  parts  I 
should  recommend  that,  wherever  it  is  possible,  grants  of  small  farms  be  made  to 
deserving  people  of  the  tribe,  or  to  natives  who  have  lived  for  a  long  time  in  that  paii 
of  the  country,  and  i£  possible,  endeavour  to  induce  the  cliief  liimself  to  take  a  fainn, 
and  his  coundillors  also.  If  you  do  that,  I  think  you  might  after  a  time  divide  tlie 
country  into  farms.  The  system  would  have  to  be  very  gradually  caiiied  out.  In- 
dividual tenure  would  be  my  (lim,  but,  where  there  is  an  influential  cliief ,  imtil  you 
liave  managed  to  induce  him  to  accept  the  sj^stem  you  would  not  be  doing  much  good 
by  giving  grants  to  others. 

3389.  Would  you  at  once  ascertain  and  fix  the  Ijoundaiy  of  liis  jiuisdiction  by 
smTey  or  beacons  in  order  to  prevent  disputes  P — I  shoidd  cei-tainly  fix  the  boundaries. 

3390.  In  such  area  woidd  you  give  any  rights  of  property  to  missions,  or  would 
you  reserve  anything  to  Government  for  tlic  jjiu'ikiso  of  erecting  industrial  sdioools  or 
any  other  purpose  ? — I  think  I  should  give  the  luiasion  stations  their  giants,  as  I  tliink 
they  are  entitled  to  them  under  the  present  law  of  the  colony,  in  reference  to  the  ex- 
tension of  colonial  boundaries. 

3391.  Would  you  give  them  large  extents,  so  as  to  enable  them  to  locate  natives 
on  them,  or  only  sufficiently  large  to  j^revent  any  jiossibility  of  dispute  between  them- 
selves and  the  natives  ? — As  much  as  they  reqiure  for  their  pei'sonal  occujiation. 

3392.  What  woidd,  you  reserve  to  the  Crown  as  absolute  property  P — I  woidd  re- 
fain  for  the  Crown  the  right  over  the  whole  country,  like  the  Kafir  system,  in  which 
the  chief  holds  the  land. 

3393.  Holding  it  in  ti'ust  for  f utiu:e  disi>osal  P — Yes. 

3394.  Would  you  specially  appropiiate  any  portion  of  this  in  its  fii'st  stage  ? — I 
should  specially  appropiiate  any  gromid  required  for  villages,  and  particularly  about 
the  seat  of  magistracy.  I  think  it  is  an  impoitant  point  that  magistrates  in  the 
Transkei,  instead  of  lining  in  isolated  positions,  as  at  present,  should  liave  villages  es- 
tablished wherever  thej^  ai'e  located.  It  would  sti-engUien  the  hands  of  a  magistrate 
very  materially  to  be  living  in  a  village. 

339o.  If  you  obtained  land  for  such  villages,  would  you  allow  any  natives  living  in 
their  native  state  to  occupy  this  land,  building  huts,  and  cultivating  the  soil  P — ^Under 
certam  circumstances  I  stoidd  allow  natives  to  live  on  such  resenes,  but  it  should  be 
distinctly  understood  that  they  occupy  such  land  not  at  the  will  of  the  chief  but  at  the 
will  of  the  magistrate,  and  tlmt  they  are  subject  to  any  rule  Government  may  from 
time  to  time  make. 

3396.  From  your  knowledge  of  the  country,  do  you  think  we  can  always  obtain 
such  pieces  of  ground  for  ^'illage  purposes  P — Of  course  in  some  cases  you  would  have  to 
consult  the  chief  more  than  in  others,  as  much  dejxjuds  upon  the  amount  of  his  in- 
fluence, and  you  would  have  to  be  guided  by  circumstances. 

3397.  IIow  would  you  start  your  village  ? — ^I  would  cut  the  ground  up  into  erven, 
which  might  be  sold  from  time  to  time  to  Europeans,  whenever  opiHjrtunity  offered,  by 
public  competition. 

3398.  How  about  commonage  for  this  village  ;  woidd  the  piece  of  gi-ound  include 
sufficient  for  commonage  P — Yes. 

3399.  In  fact  it  woidd  be  a  large  fami  P — ^Yes. 

3400.  How  would  you  advance  from  that  stage  to  a  stage  nearer  approadiing  in- 
dividual tenure  ? — I  would,  as  opportunity  arose,  cut  other  lands  up  into  farms. 

3401.  With  the  consent  of  the  chiefs  and  j>eopleP-*-I  would  act  with  the  cliief  as 
much  as  possible.  I  should  not  consider  myseli  bound  always  to  be  guided  by  his 
opnion  and  advice.     If  I  saw^  tjyil  the  Qove^nuog^^  woa  strong  enough  to  carry  out 
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E,  A,  Judge.       any  advisable  plan,  even  supposing  it  did  not  obtain  the  approval  of  the  chief,  I  shotdd 

do  it.  I  should  divide  and  survey  the  land  into  farms  and  then  register  lie  natives 
living  upon  each  farm  as  being  the  persons  entitled  to  that  particular  piece  of  land,  to 
be  occupied  at  first  by  them  in  common,  and  over  each  farm  I  would  appoint  a  h«ui- 
man.  Then  I  would  give  the  natives  to  imderstand  that  if  anyone,  at  any  time,  wished 
for  a  grant,  the  Government  would  give  it  him,  that  is  to  say  a  grant  of  a  building  lot 
and  garden  ground  upon  this  form,  on  which  he  was  already  an  occupier,  and  registered 
as  such. 

3402.  As  a  general  rule,  would  you  abstain  from  giving  title  until  asked  for  ?— 
As  a  general  rule,  I  think  I  should,  for  this  reason,  that  if  you  attempt  to  force  any- 
thing upon  the  natives  they  at  once  suspect  that  you  have  in  view  some  object  which  is 
opposed  to  their  interests,  and  although  they  do  not  know  what  it  is,  they  at  once  raise 
an  objection  to  the  system  you  are  trjdng  to  introduce.  When  I  was  at  Queen's  Town, 
we  had  the  Tambookie  location  surveyed  and  a  farm  measured  off  for  the  chief, 
Gongubele,  fixing  the  boimdaries  in  accordance  mth  his  wishes,  and  yet,  when  I  after- 
wards offered  him  this  farm  he  refused  to  take  it,  because  he  suspected  that  the  Gt)vem- 
ment  had  some  idterior  object  in  view.  I  then  said  to  him,  "  Well,  Gongubele,  I 
have  offered  you  this  farm,  and  you  have  refused  it,  I  shall  not  make  this  offer 
again.  If  you  ever  wish  to  have  the  grant  of  this  farm  you  must  make  application  for 
it."  I  left  him  alone,  and  about  two  years  afterwards  he  came  and  asked  for  this  same 
grant.  Had  I,  however,  attempted  to  force  it  upon  him  he  would  never  have  asked 
for  it.  In  dealing  with  natives  I  would  induce  them  to  ask  if  possible,  but  I  would 
not  show  any  eagerness  to  force  them,  otherwise  you  will  defeat  your  object. 

3403.  When  vou  give  these  proposed  grants,  what  would  be  the  terms  upon  which 
you  would  grant  them  ;  first  as  to  payment  ? — I  would  not  charge  anythinc^  for  the 
land  at  all,  and  as  little  as  jjossible  for  survey.  I  would  give  each  man  his  nuilding 
lot  and  his  garden  lot,  making  the  latter  as  large  as  jvossible,  with  a  right  of  grasdng 
over  the  farm,  and  I  would  subject  them  to  certain  regulations  regarding  the  rights  of 
the  common  occupiers  of  the  farm. 

3404.  Would  not  this  system  lead  to  the  creation  of  native  villages  side  by  side 
with  colonial  \'illages  ? — I  am  not  quite  sure  of  the  necessity  of  establishing  the  natives 
in  villages.  If  you  notice  the  villages  established  by  tliem  by  the  side  of  our  towns  in 
the  colony  you  will  observe  that  their  sanitary  arrangements  are  invariably  bad,  and  I 
believe  that  in  these  locations  beside  our  to^vns  there  is  always  more  immorality  and 
sickness  than  amongst  the  natives  living  according  to  their  own  system.  I  think  that 
for  purjwses  of  control,  this  farm  system,  mth  headmen  appointed  who  are  obliged  to 
report  everything  to  the  magistrate  from  time  to  time,  woidd  be  better  and  would  give 
us  sufficient  control  over  them.  Tliey  would  dislike  being  forced  into  villages,  and  I 
think  you  would  have  more  chance  of  [getting  them  to  take  up  individual  titles  if  you 
gave  them  such  titles  on  different  pai'ts  of  the  farm,  instead  of  collecting  together.  Of 
course  it  would  be  for  the  Government  to  decide  what  imits  of  a  farm  should  be  oc- 
cupied by  huts,  and  3'ou  might  to  some  extent  collect  them  together.  The  dwellings 
might  be  in  one  poition  of  a  farm,  the  garden  lands  on  another  portion,  and  the  grazing 
land  in  another  direction,  and  this  I  think  is  their  own  way  of  occupying  the  country. 

3405.  If  yoiu*  system  led  to  any  congi*egation  at  all,  it  would  lead  to  small  hamlets 
rather  than  large  villages  ? — ^Yes  ;  and  very  much  dispersed.  My  experience  has  not 
been  favourable  to  having  large  collections  of  natives,  either  for  purposes  of  control  or 
sanitary  arrangements. 

3406.  When  this  system  is  pit  into  working  order,  and  a  colonial  village  also 
created,  would  you  allow  liquor  to  be  sold  in  either  P — ^I  should  allow  liquor  to  be  sold 
in  the  Eiu'oi^ean  "village,  but  not  in  the  native  location. 

3407.  In  the  same  manner  and  luider  tlie  same  system  of  control  as  created  by 
oiu"  present  colonial  law  ? — If  possible  I  should  have  a  more  stringent  system ;  our 
colonial  law  is  very  difficult  to  work. 

3408.  Why  P — The  difficulty  of  getting  information  regarding  breaches  of  the 
Wine  and  Spirit  Act.  I  have  heard  of  the  provisions  of  the  New  Zealand  Act  No.  32 
of  1878. 

3409.  Do  you  approve  of  tliat  law  ?— I  approve  of  the  provisions  of  sections  eight 
and  fourteen,  proliibitin^  sale  of  liquor  to  natives  in  a  proclaimed  locality,  and  also 
tlie  sections  regartling  native  locations,  and  woidd  put  that  m  operation  in  these  proposed 
\411ages. 

3410.  Woidd  not  you  allow  the  Eiu-opean  population  of  a  colonial  village  to  pass 
a  regulation  prohibiting  the  sale  of  liquor  there  ?— I  would  give  them  that  power,  but 
they  have  the  control  of  licenses  by  our  law. 

3411.  Do  you  think  a  i-egidation  prohibiting  any  person  in  such  village  from 
selling  to  a  native  could  be  axade  operative  P—Yes. 
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^3412.  And  if  operative,  would  it  not  be  a  good  thing  for  the  whole  eommnnity,  E.  A.  Jwtgi, 
black  and  white  ? — i  dare  say  it  would,  but  the  question  is  whether  we  have  a  right  to  ^  Tlggi 
interfere  with  a  man's  individual  freedom.      I  think  the  14th  section  of  the  New  Zea-  ' 

land  Act  would  be  a  great  check  to  the  evil  by  preventing  liquor  being  earned  into  native 
villages. 

8413.  In  cases  where  there  are  no  chiefs  having  great  power,  where  there  are  no 
distinct  obligations  entered  into  with  such  cliiefs,  but  ^vnere  there  are  natives  residing, 
and  carrying  out,  as  far  as  they  can,  their  system  of  native  law  in  regard  to  land,  what 
ivould  you  propose  to  do  in  regard  to  land  tenure? — I  should  propose  the  same  as  I  have 
already  indicated  in  reference  to  native  lands  ;  that  we  should  divide  the  country  into 
farms,  placing  a  headman  on  each  farm,  and  register  the  occupiers,  giAing  them  in- 
dividual titles  when  they  asked  for  them. 

3414.  Suppose  we  have  tracts  of  country  which  are  unoccupied  but  still  surrounded 
by  natives,  what  would  you  do  as  regards  the  land  tenure  of  those  tribes  of  natives  who 
have  gone  away  or  fled,  leaving  their  lands  thus  unoccupied  ? — I  think  I  should  reserve 
parts  of  such  tracts  of  country  for  natives  and  give  out  the  remainder  to  Europeans, 
the  same  as  we  have  done  inside  the  colony,  just  as  we  did  in  dueen's  To\vn,  reserving 
parts  for  the  natives. 

3415.  Would  you  establish  any  system  of  industrial  schools  in  connection  with 
these  locations,  and  have  them  under  Government  super\'ision  ? — Yes ;  wherever  it  was 
X>ossible. 

3416.  Would  you  make  them  Government  institutions  pure  and  simple,  or  foster 
establishments  which  are  in  connection  with  some  religious  body  ? — 'I  shomd  foster  in- 
stitutions established  by  religious  and  other  bodies.  I  think  they  work  better.  Such 
institutions!  would  foster  as  much  as  possible,  but  to  what  extent  I  cannot  say. 

3417.  Would  you  give  them  land  to  sell  in  order  to  help  them  to  start  ? — I  see  no 
objection  to  it  myself. 

3418.  Do  you  think  it  advisable  to  establish  a,  land  court  to  deal  with  native 
disputes  in  regard  to  land  ? — I  cannot  say,  but  I  have  read  the  New  Zealand  Act  on 
the  subject,  and  I  do  not  think  such  an  act  as  that  would  bo  suitable  here.  I  think  it 
would  be  too  expensive  to  work  well.  The  natives  would  have  to  employ  attorneys  and 
agents  to  bring  their  oases  before  such  land  court,  and  the  feas,  which  I  notice  are 
charged  under  that  Act,  are  more  than  a  native  would  be  inclined  to  pay  for  the  pur- 
pose of  establishing  his  claim  to  the  land.  We  find,  practically,  that  where  a  native  is 
oharged  only  a  few  pounds  for  the  expense  of  survey  and  the  title-deed,  amounting  per- 
haps to  three  or  four  pounds,  he  will  not  take  up  his  title ;  and  if  our  object  is  to  induce 
natives  to  take  up  individual  gi'ants,  we  must  make  the  process  very  inexpensive  indeed. 
I  should  have  no  objection  to  a  land  coiu-t  in  itself,  but  it  should  be  very  simple  and 
very  inexpensive. 

3419.  WoiUd  you  not  make  it  the  highest  coiu't  in  tlie  Dependency,  making  the 
roceedings  as  inexpensive  as  possible? — I  think  that  the  magistrate  might  be  the 
udge  in  this  land  coiut,  subject  to  some  control  by  Government,  but  of  the  nature  of 

that  control  I  have  not  yet  considered  sufficiently. 

3420.  How  would  you  issue  grants  ? — Government  should  have  power  to  make 
grants  upon  the  recommendation  of  the  magistrate. 

^3421.  And  in  settling  disputes  you  would  give  the  magistrate  power  to  deal?— 
Yes,  with  a  right  of  appeal. 

3482.  Mr.  Stanford.']  Would  you  give  title  to  an  individual  at  his  request,  while 
living  in  a  community,  not  wishing  that  their  land  should  be  sub-divided?— I  think  that, 
where  I  had  adopted  the  farm  system,  if  a  man  had  lived  on  his  farm  for,  say  five 
years,  whose  behaviour  had  been  good,  and  he  wished  for  an  individual  title,  I  snbuld 
give  it  to  him,  whether  the  other  persons  living  on  the  same  farm  agreed  to  it  or  not. 

3423.  Would  you  establish  a  village  at  a  magistracy,  where  tne  position  was  not 
so  centrally  situatea,  in  regard  to  trade,  as  to  offer  reasonable  prospects  of  success  ? — 
No,  I  should  establish  villages  at  places  where  good  centres  for  trade  would  spring  up. 
In  such  places  I  would  place  the  seat  of  magistracy.  I  would  not  take  the  Village  to 
the  magistrate,  but  rather  the  magistrate  to  the  village. 

3424.  Do  you  consider  it  ad\'isable  to  have  the  Transkeian  territories  constituted  a 
separate  province,  providing  for  them  a  system  of  government  by  which  all  judicial  and 
executive  functions  should  be  exercised  by  officers  appointed  there  ? — ^I  prefer  gradually 
introducing  our  system  of  government  into  the  Transkei ;  and  as  one  step  in  that  direc- 
tion, I  should  like  to  see  Colonial  Judges  exercising  some  jurisdiction  in  the  Transkeian 
territories. 

3425.  You  are  aware  of  the  anomalous  position  of  the  special  magistrates  (){  the 
King  WiUiam's  Town  District  ?— Yes. 
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£.  A.  Judge.  3426.  In  what  way  would  you  suggest  that  this  difficulty  should  be  meti 

— •  would  di-^ide  the  present  district  of  King  William's  To^vn  into  two  or  three  niagist^ 

^        •      districts,  appointing  resident  magistrates  over  each,  and,  if  necessary,  each  of  tl 
magistrates  might  hold  periodical  courts  in  tlieir  respective  districts. 

3427.  Would  you  give  insti-uctions  to  these  magistrates  that  they  should  enter 
ukulobola  cases  ?-- xes. 

3428.  And  also  give  them  authority  to  adjudicate  in  cases  of  adultery  ama 
tlie  natives  P — Yes,  where  the  amoimt  claimed  is  not  more  than  tho  ordinary  limit 

3429.  Would  you  also  give  them  power  to  try  trespass  cases  imder  native  law, 
being  more  suitable  to  native  cases  ? — Yob,  I  nliould,  wherever  the  land  is  held 
common.  My  ^'iew  of  the  native  law  of  trespass  is  this  ;  that  where  land  is .  heic 
common  the  o^\ner  of  that  land  is  supposed  to  j^roteet  it,  when  cultivated,  in  the( 
time,  and  the  owner  of  cattle  is  supposed  to  shut  up  his  cattle  at  night,  the  owner  of  i 
cattle  not  being  liable  for  any  trespass  committed  by  tliem  on  cultivated  land  dni 
the  day  time,  but  only  for  trespass  liappcning  diuing  the  night  as  long  if  i 
crops  are  upon  the  gromid,  but  when  there  are  no  crops  on  the  ground,  then,  the  ca 
vated  ground  is  treated  as  grazing  gromid.  »Suoh  was  the  rule  I  put  into  my  rc^ukti 
for  the  Tambookie  location, 

3430.  Would  you  establish  poiuids  in  tlie  locations,  or  is  it  more  ad^i8able  that! 
natives  shoidd  settle  these  cases  among  themselves  and  refer  them  to  the  magirf^ 
when  they  cannot  do  so  ? — I  tliink  I  should  establish  pounds.  The  natives  can  afll 
these  cases  according  to  native  law  even  if  you  do  have  poimds  in  tlie  location,  beei 
the  owner  of  the  cattle  could  demand  tlie  restitution  of  the  cattle,  and  tender  saSm 
payment  to  cover  damages  before  the  stock  is  driven  to  the  pound. 

3431.  In  the  magistrate's  court  to  wliich  you  have  referred,  would  you  alter  I 
form  of  procedure,  if  possible,  so  as  to  make  it  more  simple  and  inexpensive  to  I 
natives  ? — I  should  simplify  the  proceeding,  in  the  magistrates'  court  for  the  tnti 
native  cases,  and  to  make  them  as  inexpensive  as  j>ossible.  I  do  not  think  any  native  i 
should  cost  more  than  £1  sterling,  and  perhaps  it  would  be  adnsable  to  leave  it  b| 
magistrate  to  assess  the  amount  of  cost  in  eacli  case.  Such  was  my  practice  in  the  T^ 
bookie  location. 

3432.  Would  you  have  any  regidation  in  regard  to  the  payment  of  witnesaoi! 
No,  I  should  leave  it  to  the  discretion  of  the  magistrate,  but,  as  a  rule,  they  are  ^illi 
to  attend  without  pajTnent. 

3433.  Under  their  own  laws  do  tliey  receive  any  payment  for  attending  as  f 
nesses? — I  do  not  think  so. 

3434.  Would  you  re(piii*e  that  they  appear  only  by  summons  seiTed  in  the  ordini 
woy,  or  can  you  mention  any  simpler  f onn  by  which  they  could  be  required  to  appei 
— I  do  not  see  any  objection  to  their  being  summoned  to  appear  if  they  would  noted 
without  a  summons. 

3433.  Where  the  system  of  farms,  luider  headmen,  has  been  established,  would  J 
make  the  headman  the  sheriff,  or  do  you  think  it   would  be  better  to  have  a  shei 
resident  at  the  magistrates'  office ;  I  refer  to  the  Dependencies  ? — I  think  it  would 
best  to  employ  the  headman  on  each  farm  to  serve  process  on  su^-h  farm. 

3436.  Do  you  think  that  the  provisions  of  the  spoor  law  should  be  retained  iat 
Dependencies  as  a  protection  to  European  famieis  on  tlio  froiati?  r  Y — I  should  hold  I 
headmen  responsible  to  do  all  they  possibly  could  to  trace  any  stolen  cattle  that  nq 
oome  upon  their  several  forms,  and  I  sliould  leave  the  magistnite  to  decide  eadi  p 
tioular  case  according  to  cii-cmustances. 

3437.  Axe  you  in  favour  of  the  introduction  of  agents  to  practise  in  the  ooiixii| 
laaffiatrates  in  tne  Dependencies  ? — I  do  not  see  how  you  could  exclude  agents  if  i 
natives  chose  to  employ  them,  but  I  should  make  the  form  of  proceeding  as  sin^ 

r^ssible,  to  enable  the  natives  to  conduct  theii*  own  cases  whenever  they  wished  to  del 
consider  that,  as  a  ride,  agents  who  ai-e  well  versed  in  the  law  are  of  great  assifltaii 
to  the  magistrate  in  the  administration  of  justice. 

3438.  Mr.  ItollandJ]  In  a  Dependency  where  you  fomid  it  impossible  to  canyi 
the  system  of  tenure  you  have  recommended,  how  would  j'ou  legali7*e  the  tenure  f- 
should  fix  boundaries  to  the  dilTereut  locations,  and  recognize  their  customs  by  writi 
documents,  giving  a  sort  of  ticket  occuT)atioii,  which  should  not  be  irrevocable.  Itiw« 
be  a  mere  certificate  that  such  and  such  a  tribe  was  entitled  to  occupy  certain  land. 

3439.  Woidd  not  that  be  a  legal  title  ?— Yes,  as  long  as  it  lasted,  but  it  migU 
any  time  be  substituted  by  titles  to  lots  afterwards ;  whenever  the  Gbvemment  tboiit 
the  time  had  arrived  for  making  such  alteration. 

3440.  Do  you  think  such  alteration  should  be  made  l)y  law  or  by  the  act  ol  i 
Government  ? — I  think  the  Gbvemment  should  have  the  authority,  whenever  tiie  qg 
tuQity  aiose,  to  adopt  the  farm  system. 
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3441.  Without  having  to  consult  Parliament  ? — Yes,  but  I  have  already  said  that'  £*  A.  Jtt^e. 

such  eases  I  would  intxoduee  the  farm  system  very  g^ndually,  and,  of  oourse,  no  Oot^~i88i 
(gistrate  would  take  any  steps  in  this  direction  without  first  cousidting  with  the  ' 

vemment. 


Mr.  Judge  banded  in  to  the  Commission  tlie  following  copy  of  a  letter,  on  the 
ibject  of  the  jurisdiction  of  magistrates  in  native  do^vTy  cases,  from  the  Attomey- 
enerol's  department : — 

Attoiney-Gcnerars  Office 

Capo  Town,  22nd  July,  1873. 

Sir, — In  reply  to  your  letter  of  the  11th  instant,  enclosing  a  copy  of  a  simimons  in  the 
se  of  Booy  Sokupa  v.  Maquazi,  and  enquiring  whether  you  can  entertain  a  cose  for  the 
cavery  of  money  given  by  a  native  for  liis  wife,  according  to  Kafir  custom,  I  am  instructed 
f  the  Attorney-General  to  saj-,  tliat  he  cannot  see  how  you  can  refuse  to  hear  any  civil  ease 
(Operly  brought  before  you,  leaving  the  painty  aggiievcd  by  your  decision  to  appeal  to  a 
§;neT  court,  if  he  feels  inclined. 

Bearing  in  mind  that  the  Attorney-General's  opinion  cannot  bind  the  decision  of  a  court 
'Appeal,  and  that  this  is  not  one  of  the  matters  upon  wliich  magistrates  are  entitled  to  con- 
It  nim  ;  he  has  no  objection  to  tell  you  tliat  if  a  father  receives  cattle  or  any  other  valuable 
nfdderation  for  giving  his  daughter  in  mamage,  and  if  he  undertakes,  or  if  it  is  proved  by 
/e  dearest  evidence,  to  be  an  established  and  recognised  custom  of  the  Kafirs,  to  return 
lUi  gifts  in  case  the  daughter  deserts  her  husband  without  just  and  reasonable  cause,  there 
f  in  ais  opinion,  nothing  to  prevent  the  husband  enforcing  such  a  contract  or  custom  in 
nr  courts  of  law. 

The  Attorney-General  disircs  me  to  add,  that  he  is  not  so  certain,  as  you  appear  to  be, 
lAt  persons  married  according  to  Kafir  custom,  would  be  compelled  to  give  evidence  against 
idi  other  in  criminal  cases. 

Mr.  De  Villiers  thinks  it  might  reasonably  be  held  that  the  principle  on  which  the 
ridence  of  husband  and  wife,  married  in  accordance  with  our  laws,  is  rejected,  for  or  against 
|eh  other,  should  apply  equally  to  Kafirs  married  acrcording  to  the  laws  and  oustoms  of 
peir  own  countr}'.  In  our  laws  persons  simply  living  together  without  any  ceremony  of 
lAiriage  at  all  are  recognized.  If  you  will  refer  to  the  Master  and  Servants  Act,  you  will 
lid  that  reputed  husbands  and  wives  are  placed  on  the  seme  footing,  in  respect  to  its  pro- 
isions,  as  lawful  husbands  and  wives,  and  the  Attorney-General  niinks  it  very  probable 
lat  our  courts  would  extend  that  principle  to  persons  mamed  according  to  Kafir  custom. 

I  have,  &c., 

(Signed)        J.  M.  CB08BY. 


ICfng  WnUam'^i  Town,  Uf  October,  1881. 

Sir  J.  D.  Barry. 
W.  E.  Stanford,  Esq.  |  J.  Ayliff,  Esq.,  M.L.A. 

E.  S.  lloLLAxn,  Esq. 

Roheri  M,  Bt/hfj  Fiehliitg,  Esq.,  Sjiecial  Magistrate,  examined. 

3442.  Sir  J,  D,  Bftrn/,]  You  are  Special  Magistrate  for  Middle  Drift?- -Yes.  jtat  M.  It,  FitfdiHf. 

3443.  How  long  have  you  been  a  Special  Magistrate  ?-Sinee  the  early  part  of  1854,  

Eld  long  before  the  annexation  of  KafFraria  to  tlio  Ca\ye  Colony.     In  184C  I  served  as       ^*^**  ^»  *®** 

Levy  Officer,  afterwards  as  Suj>erintondent  of  the  Kafir  police.  In  1853  I  was 
ppointed  8i>eeial  Magistrate  for  Tzatzoo's  tribe,  and  in  185(i  Special  Itfagistmte  frw 
iiddle  Drift  (Kama's  tribe),  and  have  cK>ntinuod  there  up  to  the  present  time. 

3444.  Wliat  were  your  duties  in  1850? — I  was  collector  of  the  vaiions  taxes,  and 
ttntrated  between  the  people,  who  if  not  satisfieil  with  my  decisions  oould  appeal  to  the 
Bgisfcrate  at  King  William's  Town. 

3445.  Did  you  try  criminal  cases  in  1856? — I  took  preliminary  examinations. 

3446.  In  oases  of  assaiUt  how  did  you  act  ? — I  fined  or  sentenced  to  a  month's  im^ 
risonment  with  hard  labour. 

3447.  What  other  criminal  eases  did  you  deal  ^vith  ? — Petty  thefts. 

•  3448.  How  did  you  dispose  of  them  P—I  sometimes  imprisoned  for  a  fortnight  or  a 
umth. 

3449.  Where  did    these  people    serve  their  term  of    imprisonment  ? In    ray 

ftghbourbood. 

3450.  Did  you  in  any  way  administer  Kafir  law  before  annexation  ? Yes.     In 

ooordanoe  with  what  I  considered  in  be  justico  betwi^'u  the  two  parties  for  whom  I 
ilntrated,  but  not  always  strictly  arcoi-ding  to  Kafir  law.  For  instance,  a  man  caine  to 
\B  and  complained  that  his  wife  had  desei'tcMl  lum.  He  stated  his  case.  I  sent  for' the 
oman,  and  when  both  parties  were  before  me  I  licMii-d  their  statements,    I  (I^q  fjodk 
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£.  A,  Judgt.  3426.  In  what  way  would  you  suggest  that  this  difficulty  shoidd  be  met  ? 

— •  would  di-^ide  the  present  district  of  King  Williain's  Town  into  two  or  three  magiste 

^         •      districts,  appointing  resident  magistrates  over  each,  and,  if  necessary,  each  of  tl 
magistrates  might  hold  periodical  courts  in  tliou*  respective  districts. 

3427.  Would  vou  give  instructions  to  tlieso  niagistrat<)6  that  they  should  ent^rt 
ukulobola  cases  ?--Yes. 

3428.  And  also  give  them  authority  to  adjudicate  in  cases  of  adultery  amoo 
the  natives  P — Yes,  where  the  amount  claimed  is  not  more  than  the  ordinary  limit. 

3429.  Would  you  also  give  them  power  to  try  trespass  cases  imder  native  law, 
being  more  suitable  to  native  cases  ? — Yes,  I  should,  wherever  the  land  is  held 
common.  My  ^dew  of  the  native  law  of  trespass  is  this ;  that  where  land  is .  held 
common  the  o^Mier  of  that  land  is  supposed  to  i>r()teet  it,  when  cultivated,  in  the  c 
time,  and  the  owner  of  cattle  is  supposed  to  shut  up  his  cattle  at  night,  the  owner  of  si 
cattle  not  being  liable  for  any  trespass  committed  by  them  on  cultivated  land  duri 
the  day  time,  but  only  for  trespass  happening  during  the  night  as  long  as  i 
crops  are  upon  the  groimd,  but  when  there  are  no  crops  on  the  gi'oimd,  then,  the  cd 
vated  ground  is  treated  as  grazing  gromid.  »Sueh  was  the  rule  I  j)ut  into  my  regukdc 
for  the  Tambookie  location, 

3430.  Would  you  establish  poimds  in  the  locations,  or  is  it  more  ad\'i8able  that  1 
natives  should  settle  these  cases  among  themselves  and  refer  them  to  the  magistn 
when  they  cannot  do  so  ? — I  think  I  should  establish  pounds.  The  natives  can  wk 
these  cases  according  to  native  law  even  if  you  do  have  poimds  in  the  location,  beeai 
the  owner  of  the  cattle  could  demand  tlie  restitution  of  the  cattle,  and  tender  suificii 
jmyment  to  cover  damages  before  the  stock  is  driven  to  the  pound. 

3431.  In  the  magistrate's  comrt  to  which  you  have  referral,  woidd  you  alter  1 
form  of  procedure,  if  possible,  so  as  to  make  it  more  simple  and  inexpensive  to  1 
natives  ? — I  should  simplify  the  proceeding,  in  the  magistrates'  comi  for  the  trial 
native  cases,  and  to  make  them  as  inexpensive  as  possible.  I  do  not  think  any  native  a 
should  cost  more  than  £1  sterling,  and  perhaps  it  would  bo  advisable  to  leave  it  to  1 
magistrate  to  assess  the  amount  of  cost  in  eacli  case.  Such  was  my  practice  in  the  Ta 
bookie  location. 

3432.  Would  you  have  any  regulation  in  regard  to  the  payment  of  witnesses  ? 
No,  I  shoidd  leave  it  to  the  discretion  of  the  magistrate,  but,  as  a  rule,  they  are  willi 
to  attend  without  payment. 

3433.  Under  their  own  laws  do  they  receive  any  payment  for  attending  as  w 
nesses? — I  do  not  think  so. 

3434.  Would  you  require  that  they  appear  only  by  summons  served  in  the  ordino 
way,  or  can  you  mention  any  simjiler  f onn  by  which  they  could  be  required  to  appea 
— -I  do  not  see  any  objection  to  their  being  summoned  to  appear  if  they  would  not  eoi 
Without  a  summons. 

3435.  Where  the  system  of  farms,  under  lieadmen,  has  been  established,  would  j 
make  the  headman  the  sheriff,  or  do  you  think  it  would  be  better  to  have  a  shei 
resident  at  the  magistrates'  office ;  I  refer  to  tlio  Dependencies  ? — I  think  it  would 
best  to  employ  the  headman  on  each  farm  to  serve  process  on  such  farm. 

3436.  Do  you  think  that  the  provisions  of  the  spoor  law  should  be  retained  int 
Dependencies  as  a  protection  to  European  faniieis  on  tlio  i'roiitii  r  *r — I  should  hold  t 
headmen  responsible  to  do  all  they  possibly  could  to  trace  any  stolen  cattle  that  mig 
oome  upon  their  several  fanns,  and  I  sliould  leave  the  nirigistrate  to  decide  each  p 
tieular  case  according  to  circumstances. 

3437.  Are  you  in  favour  of  the  introduction  of  agents  to  practise  in  the  comts 
laaffiatrates  in  the  Dependencies  ? — I  do  not  sco  how  you  could  exclude  agents  if  t 
natives  chose  to  employ  them,  but  I  should  make  the  form  of  proceeding  as  simple 
nossible,  to  enable  tno  natives  to  conduct  theii-  own  cases  whenever  they  >Mfihed  to  do  i 
1  consider  that,  as  a  rule,  agents  wlio  ai'c  well  versed  in  the  law  are  of  great  assistoo 
to  the  magistrate  in  the  admmistration  of  justice. 

3438.  Mr.  IloIlandJ]  In  a  Dependency  where  you  found  it  impossible  to  cany  c 
the  system  of  tenure  you  have  rec(mimcndod,  how  would  }'ou  legalize  the  tenure  f- 
should  fix  boimdaries  to  the  different  locations,  and  recognize  their  customs  by  writt 
documents,  giving  a  sort  of  ticket  ocdipati^^ii,  which  should  not  be  irrevocable.  It  wot 
be  a  mere  certificate  that  muAx  and  such  a  tribe  was  entitled  to  occupy  certain  land. 

3430,  Woidd  not  that  be  a  h^gal  title  ?— Yos,  as  long  as  it  lasted,  but  it  might 
any  time  be  substituted  by  titles  to  lots  afterwards  ;  whenever  the  Gfovemment  tlmig 
the  time  had  arrived  for  making  such  alteration. 

3440.  Do  you  think  such  alteration  should  be  made  })y  law  or  by  the  act  ol  t 
Government  ? — I  think  the  Government  sliould  have  the  authority,  whenever  the  ow 
tuQity  aiQfie,  to  adopt  the  farm  system. 
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3441.  Without  having  to  consult  Parliament  ? — Yes,  but  I  have  abready  said  that'      -R  A.  Judfe. 
a  Bach  cases  I  would  introduce  the  farm  system  very  gradually,  and,  of  oouxse,  no       Oot^~iS8i 
lagistrate  would  take  any  steps  in  this  dii*eetion  without  first  consulting  with  the 
bvemment. 


Mr.  Judge  handed  in  to  the  Commibsion  the  following  copy  of  a  letter,  on  the 
subject  of  the  jurisdiction  of  magistrates  in  native  dowiy  oases,  from  the  Attomey- 
jeneml's  depai-tment : — 

Attoiney-Genoral's  Office 

Cape  Town,  22nd  July,  1873. 

Sir, — In  reply  to  your  letter  of  tlio  11th  instant,  enclosing  a  copy  of  a  summons  in  the 
■ase  of  Booy  Sokupa  v.  Maquazi,  and  enquiring  whether  you  can  entertain  a  case  for  the 
recovery  of  money  given  by  a  native  for  his  wife,  according  to  Kafir  custom,  I  am  instructed 
by  the  Attorney-General  to  say,  that  he  cannot  sc^  how  you  can  refuse  to  hear  any  civil  case 
properly  brought  before  you,  leaving  the  party  aggrieved  by  your  decision  to  appeal  to  a 
signer  court,  if  he  feels  inclined. 

Bearing  in  mind  that  the  Attorney-General's  opinion  cannot  bind  the  decision  of  a  court 
»f  appeal,  and  that  this  is  not  one  of  the  matters  upon  which  magistrates  are  entitled  to  con- 
rolt  nim ;  he  has  no  objection  to  tell  you  tliat  if  a  father  receives  cattle  or  any  other  valuable 
consideration  for  giving  his  daughter  in  maiTiage,  and  if  he  undertakes,  or  if  it  is  proved  by 
lie  clearest  evidence,  to  be  an  established  and  recognised  custom  of  the  Kafirs,  to  return 
Rich  gifts  in  case  the  daughter  deserts  her  husband  without  just  and  reasonable  cause,  there 
B,  in  ais  opinion,  nothing  to  prevent  the  husband  enforcing  such  a  contract  or  custom  in 
wa  courts  of  law. 

The  Attorney-General  disircs  me  to  add,  that  ho  is  not  so  certain,  as  you  appear  to  be, 
:hat  persons  married  according  to  Kafir  custom,  would  be  compelled  to  g^ve  evidence  against 
aach  other  in  criminal  cases. 

Mr.  De  Villiers  thinks  it  might  reasonably  bo  held  that  the  principle  <m  which  the 
evidence  of  husband  and  wife,  married  in  accordance  with  our  laws,  is  rejected,  for  or  against 
Bach  other,  should  apply  equally  to  Katirs  man*ie<l  ac*cording  to  the  laws  and  customs  of 
Iheir  own  countr}-.  In  our  laws  persons  simply  living  together  without  any  ceremony  of 
marriage  at  all  are  recognized.  If  you  will  refer  to  the  Master  and  Servants  Act,  you  will 
find  that  reputed  husbands  and  wives  are  phiced  on  the  same  footing,  in  respect  to  its  pro- 
^sions,  as  lawful  husbands  and  wives,  and  the  Attorney-General  minks  it  very  probiible 
that  our  courts  would  extend  that  principle  to  persons  married  according  to  Elafir  custom. 

I  have,  &c., 

(Signed)        J.  M.  CB08BY. 


King  William'.^  Totrn,  Uf  October,  1881. 

Sir  J.  D.  Barry. 
W.  E.  Stanford,  Esq.  |  J.  Ayliff,  Esq.,  M.L.A. 

E.  S.  Holland,  Esq. 

Itobrrf  J/*.  Bf/N{j  FivMmg,  Esq.,  Special  Magistrate,  examined. 

3442.  Sir  J,  D.  Brtrn/.]  You  are  Special  Magistrate  for  Middle  Drift?- -Yes.  Jtat  M,  It.  F^rfdimf, 

;}443.  How  hmg  have  you  been  a  Spo(»ial  Magistrate  ?-- Since  the  early  part  of  18^)4,  

■nd  long  before  the  annexation  of  Kaffraria  to  the  (\ipe  Colony.     In  184(>  I  served  as       ^^*  ^*  *^** 
R  Ijftvy   Officer,   aftenvards  as  Superintendent  of  the  Kafir  police.     In  W5*i  I  was 
Bppointe<l  Special  Magistrate  for  Tzatz.xj's  tribe,  and  in  185G  Special  Magistrate  frw 
Middle  Drift  (Kama's  tribe),  and  have  eoutinuod  there  up  to  the  present  time. 

3444.  Wliat  were  your  duties  in  18.5(>  ? — I  was  collector  of  the  various  taxes,  and 
arbitrated  between  tlie  people,  who  if  not  satisfied  with  my  decisions  could  appeal  to  the 
magistrate  at  King  William's  To\\ii. 

3445.  Did  you  try  criminal  cases  in  1856? — I  took  preliminary  examinations. 

3446.  In  cases  of  assaiUt  how  did  you  act  ? — I  fined  or  sentenced  to  a  month's  im^ 
prisonment  with  hard  labour. 

3447.  What  other  criminal  cuses  did  you  deal  with  ? — Petty  thefts. 

3448.  How  did  you  dispose  of  them  ? — I  sometimes  imprisoned  for  a  fortnight  or  a 
month. 

3449.  Where  did    these  people    ser\'o  their  term   of    imprisonment  ? In    my 

neighbourhood. 

3450.  Did  you  in  any  way  administer  Kafir  law  before  annexation  ? Yes.     In 

aocordance  with  what  I  considered  1)  be  justice  betv.;-m  the  two  parties  for  whom  I 
arbitrated,  but  not  always  strictly  n*  cording  to  Kafir  law.  For  instance,  a  man  came  to 
■le  and  complained  that  his  wife  had  desei'ted  liim.  Ho  stated  his  case.  I  sent  Ibr'the 
woman,  and  when  botli  parties  were  before  me  I  heard  tlieir  statementa,    I  tli^  (spc^ 
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JM,  M.  B.  Fielding,  evidence  as  far  as  I  possibly  could  in  the  absence  of  a  proper  interpreter.  I  understand 
^  ,  TToot  .  Kafir,  but  do  not  speak  it  very  well.  The  evidence  I  took  was  on  declaration,  and  I  pu 
"^^ '''"•'       them  through  a  fom  of  oath 

3451.  What  did  they  consider  might  be  the  result,  if  after  having  taken  that  fom 
of  oath,  they  spoke  untruthfully  ? — Only  fear  of  punishment  by  the  magistrate. 

3452.  Have  you  any  oocafiion  to  punish  for  untruthful  statements? — I  canno 
recollect. 

3453.  Did  you  tell  them  if  they  made  imtiiithful  statements  they  would  be  pmi 
ished?"-No  doubt  I  often  told  them. 

3454.  "Were  any  agents  employed  ? — No,  agents  have  never  practised  before  me,  anc 
there  has  only  been  one  application,  which  did  not  come  to  anything,  as  I  explained  ii 
would  be  no  advantage  to  him  if  he  did  come. 

3455.  Then,  having  heard  the  parties,  what  did  you  do? — I  gave  judgment,  and  ii 
they  were  satisfied  they  carried  it  out,  if  not,  they  referred  it  to  King  William'^ 
Town. 

3456.  Did  you  employ  anyone  to  carry  out  your  judgment  ? — The  headmen 

3457.  Did  you  ever  employ  any  headman  as  umsih  1 — I  never  appointed  one ;  if  I 
wanted  such  an  ofllcer  I  sent  a  policeman. 

3458.  What  form  did  your  judgment  assume  generally  P — Pine. 

3459.  What  was  the  nature  of  the  cases  you  mostly  had  to  deal  with  ? — ^Mostlj 
marriage  cases,  divorce  cases,  wives  leaving  their  husbands,  disputes  also  between  fathen 
with  their  daughters'  husbands  as  ^to  the  ikazx.  In  giving  judgment  in  such  peases  I 
gave  an  order  for  it  to  be  carried  out. 

3460.  Where  did  you  get  your  Kafir  law  from  ? — From  Maclean's  Compendium, 
and  I  administered  those  laws  as  far  as  I  knew. 

3461.  Did  you  ever  call  in  the  aid  of  experts  ? — No. 

8462.  Did  you  ever  allow  any  councillors  to  sit  with  you  P — No. 

3463.  It  never  occurred  to  you  that  it  would  be  an  advantage  to  use  them  in  sodi 
a  way  P — No,  I  think  I  was  better  ^vitliout  them,  and  still  tlxink  so.  I  do  not  as  a  ruk 
believe  in  their  honesty. 

3464.  In  what  form  does  their  dishonesty  display  itself  ? — Especially  in  untruth- 
fulness. 

3465.  Do  you  think  that  if  natives  were  part  of  a  jury  with  Europeans  it  would 
assist  P — I  think  it  doubtful. 

3466.  Do  you  think  that  the  natives  could  in  any  way  aid  the  court  as  jurors  ? — I 
do  not  think  so. 

3467.  Has  your  experience  extended  beyond  the  Keiskama  and  Izile  district P— 
No, 

3468.  Can  you  say  whether  there  is  any  marked  improvement  of  late  sufficient  to 
induce  you  to  think  that  any  of  the  Christiau  people  are  fit  for  jurors  P — I  could  hardly 
say.     The  Christian  Kafirs  have  improved. 

3469.  How  is  that  improvement  displayed  ? — In  their  general  conduct ;  both  men 
and  women.  Since  I  have  been  at  Annshaw  station  I  have  only  had  two  petty  offences 
Prom  the  other  mission  station,  Knapps  Hope,  I  have  had  no  cases. 

3470.  Is  drunkenness  prevalent  amongst  the  natives  in  your  division  P — ^It  is  during 
certain  seasons  of  the  year,  particularly  harvesting. 

3471.  Do  they  indulge  in  brandy  ? — I  am  told  they  mix  it  with  beer. 

3472.  Do  you  endeavour  to  suppress  this  in  any  way  ? — Yes,  by  advice,  and  where 
offences  arise  through  that  cause,  I  punish. 

3473.  How  could  you  punish  when  the  beer-drinking  has  taken  place  in  a  kraal  P* 
I  do  not  punish  then ;  I  merely  pimish  when  a  man  has  committed  some  offence,  say  an 
assault  whilst  drunk,  or  has  come  into  town  and  laid  down. 

3474.  What  pimislimont  did  you  impose  ? — I  generally  fined  them  £1,  and  the 
fine  has  always  been  paid.     This  I  have  paid  into  the  Treasury. 

3475.  Have  you  any  improvement  to  suggest  in  the  method  of  trying  these  dvil 
cases  P — No,  they  accept  my  mode  of  trial,  and  I  think  it  works  well. 

3476.  Have  you  any  legal  warraut  for  dealing  with  these  cases  in  the  way  you 
do  P — I  have  nothing  but  the  ciroidars  I  received  from  time  to  time  from  Gt)vemmeni 

3477.  Can  you  forward  the  Commission  copies  of  these  ? — I  will*  do  so. 

3478.  Do  you  think  it  necessary  that  there  should  be  at  Middle  Drift  a  power  to 
deal  with  more  serious  cases  instead  of  sending  them  here  ? — I  do  ;  it  is  too  far  to  send 
them  here. 

3479.  Do  you  think  it  would  be  well  to  extend  legal  jurisdiction  to  a  sulnadinatie 
magistrate  within  the  district  of  King  William's  Town  to  deal  with  Kafir  oaaes  P Tee. 

3480.  Would  you  inoi'ease  the  number  of  magistrates? — No ;  there  are  tl^ree  ^IzeadVt 
JlCr*  Simpson,  Mr,  Dick,  and  my  self ,  and  I  think  that  enough, 
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3481.  Do  you  know  that  locatiou  inspectors  have  been  appointed? — Yes,  but  1  rm,m,  B,  riddUtf/, 
would  not  delegate  to  these  inspectors  any  sort  of  judicial  j)ower.  •  Oct.  i  1881. 

3482.  HaA^e  you  eontinuecl  yoiu*  i>ractice  of  dealing  with  cases  unaltered  since  the 
annexation  ? — T  have. 

3483.  Had  you  an\'  communication  from  Government  since  1865  dii'ec4ing  you  to 
Jo  so  ? — No. 

3484.  Do  you  in  every  c(^  infoim  parties  who  come  before  you  that  you  have  no 
legal  powers  ? — 1  do  not  in  every  case,  but  I  do  generally. 

3485.  Did  you  ever  inform  any  nati\'e  that  you  had  no  legal  power  ? — No,  it  was 
generally  understood  that  I  had  legal  ix)wer  to  deal ;  if  I  had  said  I  hiad  no  aiiili(Mrity, 
tluy  would  not  have  come  to  me  ;  they  knew  they  had  a  right  of  appeal. 

3480.  Did  you  ever  communicate  to  tlie  Government  what  you  were  doing  after 
annexation  Y — No. 

3487.  Was  the  magistrate  here  aware  of  what  you  were  doing  ? — Yes., 

3488.  How  did  you  know  that  ?— -liy  the  constant  communications  passing  between 
us.     He  always  knew  what  was  going  on  at  Middle  Drift. 

3489.  Do  you  send  returns  to  the  magistrate  hei*e  or  to  any  Government  official  of 
]>etty  cases  you  deal  with  ? — No,  but  I  have  them  all  recorded  in  my  book. 

3490.  Are  yo\i  aware  that  such  retmii  is  required  from  every  magistrate  ?— I  am 
not  aware  of  it. 

3491.  The  magistrate  here  was  not  aware  by  any  official  commmiication  of  the 
nature  of  the  cases  you  were  trjing  ? — No. 

3492.  And  the  ortly  redress  a  man  had  against  any  eiTor  of  yours  N\ias  b}'  coming 
to  the  magistrate  and  complaining.  Did  they  ever  do  tliis  ?— -Very  rarely.  I  do  not 
recollect  any  case. 

3493.  Then  they  never  complain  ?— No. 

3494.  Did  any  Government  official  ^•isit  you  officially  ? — The  last  was  Mr.  Griffiths 
in  1870.  ^       ^  . 

3495.  AVhat  wjis  the  ocoasiou  ? — I  do  not  recollect ;  but  I  think  we  were  to  meet 
on  some  land  question.  He  came  to  my  phice,  and  J  accompanied  him  to  some  other 
part  of  the  station.     It  was  about  some  land  dispute.  . 

•i496.  Did  he  then,  or  did  any  other  magistrate^  examine  yoiu*  books  and  make  any 
<»l»jec*tion  ? — No  magistrate  has  ever  objected. 

3497.  Did  any  magistrate*  inform  you  that  you  ha<l  not  anv  authority  5'-rMr. 
lunes  juikeil  me  under  wliat  authority  I  acted,  and  I  explained  that  1  had  no  authority' 
except  as  a  JustiiM?  of  the  Peace,  and  tln^  circuhirs  I  have  mentioneil.  My  a])i>oiutment 
Wiis  by  letter  from  Mr.  ( iraham,  while  acting  Governor's  deputy. 

3498.  Mr.  SfutifordJ]  AVere  you  compelled  by  the  exigencies  of  the  jK^oiHe  to 
exen^ise  criminal  jmisilicticm  ?— Yes. 

3499.  Do  3'ou  consider  that  it  was  the  form  of  oath  that  tended  to  make  witnesses 
more  truthful  1* — I  think  it  wa,s  the  fear  of  being  jiunisheil. 

3500.  Do  rou  think  the  introduction  of  agents  in  courts  such  as  yoiurs  adnsable  ? 
—Not  at  all. 

3501.  In  what  way  do  you  recognize  chiefs  and  hea<bnen  ? — In  no  way  except  to 
assist  ilie  and  caiT\-  out  mv  orders. 

3502.  Do  they  interfere  with  lainl  disputes  Y — No. 

3503.  Do  you  have  them  with  you  when  visiting  any  pari  of  the  locatiou  to  settle 
laud  diHjiutes  ? — Yes  ;  no  cases  were  e\'er  settled  ^vithout  their  i^resence. 

3504.  I)id  you  allow  them  to  express  any  opinion  on  the  matter  in  hand  ? — No. 

3505.  Nor  when  they  accompanied  you  on  land  disputes  ? — Yes ;  then  I  liad  to  get 
information  from  them,  as  many  things  may  have  occurred  in  ooimection  mth  land 
before  my  time.     The\'  always  answered  my  questions. 

350(5.  Have  \(m  any  heiulmen  of  importance  ? — The  headman  is  the  chief  Kama, 
and  there  are  two  others. 

3507.  Hits  Kama  any  sixnial  p)wei' ? — No. 

3508.  Does  he  bear  a  good  elumicter  among  the  peoi>le  of  the  tribe  ?— He  doe.^ 
au«l  uses  Ids  effoits  to  induce  them  to  mlo]»t  civili»ition. 

3509.  Wlien  were  these  people  brouglit  into  Middle  Diift  ? — Immediately  after  the 
luj^t  war ;  about  1853  or  1854. 

3510.  From  what  part  of  the  c()untiy  did  they  come  Y — From  Kamastone. 

3511.  Now,  l)eyond  moral  intlueiice,  does  the  present  chief  Kama  exercise  any 
sjHnnttl  authority  *f — None. 

3512.  Is  he  rnnitented  with  that  ? — lie  seems  so  now.     He  was  not  at  one  time, 

3513.  (Wld  not  his  ser\ices  be  made  use  of  in  some  subordinate  way  i'-i-Tliey 
might,  but  he  is  a  very  dilatory  man,  and  slow  by  nature.  He  was  trained  to  be  a 
uiiijsionary. 

B  B 
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Jtvbi,  U,  It,  Firftiijtf/.  •3514.  Docs  lie  exemse  that  calling  in  any  way  ? — Ye«,  lie  preaches  on  locaiions  at 

ot  i~i88i         various  timofj.     He  was  a  missionary  at  one  time,  bnl  gave  it  np  for  the  chieftainBhip. 
^  *   '        *  '1-51  o.  Are  there  signs  of  improvements  being  made  on  the  locations  y—Yee. 

'^510.  And  in  then-  social  life  and  manners  ? — They  are  nuich  about  the  same. 

•W17.  Yon  would  recommend  the  suppression  of  cantc^ens  in  nati\'e  loeotioiis^ — 
Yes,  where  there  is  no  |)olice  or  any  magistrate  on  tlu*  location  I  would. 

•]-j18.  AVould  you,  in  additi<m  to  the  suimi-essicm  of  canteens,  recommend  that  a  law 
be  fmme<l  ])ix)hibiting  the  sale  of  bnindy  to  all  nati>  cs  ? — Yes,  I  tlunk  I  would. 

3510.  Can  you  tell  the  Coimnission  what  the  genend  feeling  of  the  natives  is  on 
that  question  ? — Xo,  I  cannot. 

•3520.  From  yom*  observatioii,  do  you  cousiiler  that  this  brandy  drinking  eaufies 
nnich  exii  ? — Yes,  verv  gi^eat  evil. 

3521.  Is  it  causing  the  degenersition  of  the  jMHJplo? — Certiunly;  and  le^uls  to 
crime. 

J3522.  I-)o  you  find  your  adminij?tniti(»n  of  Ivafir  law  ajiplicable  to  siK*h  eaaes  as 
arise  anumg  the  people  and  cannot  l>e  dealt  with  in  any  other  way  J*-— Yes,  they  rarely 
express  themselves  to  the  contrary'. 

35*23.  Wlien  dissatisfied  with  vour  decision  tlvt»v  foidd  alwavs  lav  their  ease  lielosre 
tJie  magistmte^here  ? — Yes. 

3524.  Can  you  mention  any  such  case  ? — One  oocurreil  when  3Ir.  Bi'O^'iilee  was 
here,  and  it  wjis  actually  re-opeue<l,  thougli  I  rannot  rc<*<j]li*ct  the  natui^  of  the  cose. 

3525.  Are  thp  people  throughout  yon r  district  ]»n)S])cr<His  ? — Ye.s,  on  the  wliole. 
\i  is  a  very  (by  district,  otherwise  they  would  liavc  bef»u  more  so,  and  they  have  had 
brnl  seasfHis.  I  think  they  shoidd  be  encom-aged.  ]>uring  the  g(K»d  seasons  they  are 
very  industrious  and  get  in  fair  ci^ops. 

3520.  1)(}  they  take  up  occnipations  outside  the  limits  of  the  locutions  {'—•Yes, 
nuu'e  than  half  the  goml  men  of  the  district  ai-e  away  in  some  emplojTuent  or  other, 

3527.  Are  the  limits  of  Kama's  location  defineil  ? — Yes,  but  simply  by  roiids  aud 
ri\'ei-s.     No  siu'vev  has  l>een  made  of  it. 

3528.  You  would  rec<>nmiend  a  continuati<m  of  the  system  uinm  which  you  liave 
been  acting  in  that  district  ? — Xo,  1  think  they  ought  to  come  under  one  law,  and  so 
secure  a  l)etter  opportuiuty  for  puttmg  a  stop  to  the  bad  pmctices  attending  the  rights 
of  ciix^umcision,  infotfjaitp,  and   ukulobola. 

3529.  Jjo  you  consider  that  some  of  their  laws  might  be  adopted  ? — I  would  have 
oidy  the  colonial  law. 

3530.  Are  there  not  cases  which  our  law  of  the  colonv  would  not  reach  If — ^Xot  in 
my  district. 

3531.  AVithout  taking  into  consideration  ukidobola,  are  there  JUiy  Kafir  laws 
which  we  ought  to  take  over?' — No,  I  tliink  not. 

3532.  Are  the  native  customs,  on  which  you  have  been  acting,  well  under- 
stood bv  the  people  ? — Yes,  but  T  have  been  ?u*tiug  itither  on  the  ])riiKdple  of  justice. 
What  I  consi<ler  justice  between  one  i)arty  and  another.  For  instance,  many  cases 
oc(^ur  where  perhaj>s  a  woman  woidd  not  fj;(}t  justice  according  to  the  Kafir  law,  but  in 
which  cases  I  have  acted  as  ailriser  and  arbitrator. 

3533.  I)o  you  find  that  men  and  women,  heathens,  are  weilded  to  (heir  old  customs 
to  a  great  extent  Y — I  do. 

3534.  Are  you  of  opinion  that  the  sujipression  of  such  customs  as  mentioned  just 
now,  circimicisifm,  uffoajftne,  and  ukidobola,  woidd  be  ivseuted  by  your  peopled — 
I  do  not  think  so.  They  nught  giieve  over  th(»m  at  fiii'st,  but  after  a  short  time  they 
woidd  get  ovet  that  and  not  thuik  so  much  about  it. 

3535.  Woidd  you  siijipress  beer  i)ariies  y — ^AMiere  it  was  jjossible,  but  I  do  not  see 
how  it  coidd  be  found  out. 

3530.  A\''oidd  you  prevent  them  exercising  ihe  right  of  circumcision  P— Xo 
I  would  not  i»reveut  circumcision,  but  the  cerciiKnn*c>  fomuM'tcd  ^sitli  it  I  woidd.  Tlie 
dance  afterwanls  given  in  conjunction  with  circumcision  is  a  very  old  rite,  handed 
down  from  genei-ation  to  genenition. 

3537.  Do  you  object  to  these  dances  as  an  amusement  *f — T  most  ceriaiidy  do. 

3538.  What  would  you  su])i»ly  in  ]>ljice  of  this  amusement  to  the  i»eop]e  ? — ^I  can- 
not sav,  but  I  tliink  tliev  themselves  wduld  fin<l  somethin;»:  better. 

3530.  Mr.  Atjfijf,'\  Then  you  appear  to  think,  iti*.  Viclding,  that^it  would  be  a 
good  plan  to  apply  colonial  law  to  all  locations  and  to  all  tribes  that  are  supposed  to 
be  iimler  this  (joveniment  ^ — Yes,  I  wouM  not  re(;ogiiize  a  single  native  custom  in  the 
colonv. 

3540.  And  you  tlunk,  lv<»epiug  in  view  thy  CMjndition  of  the  jR^^plc,  that  wicli  a 
youree  would  be  practical  ? — Yes,  I  think  !?o. 
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3o41.  But  suppa'^uig  yoa  U-arneil  that  the  oonilitiou  of  some   of  the  Transkeiaa  Jiuht,  M.  B.  F,riji)ii 
tribcfl  differed  in  some  niat^^rial  respects   from  yoiir  j>eople  ;   would  you  not  hesitate      ^.  T"iu.si 
before  you  recommended  the  application  of  colonial  laws  to  them  P — Xes  I  woidd,  '    ' 

3542.  Then  I  presume  it  is  auite  jiossible  that  for  political  considerations  it 
might  not  be  wise  to  apply  colonial  laws  to  some  tribes  in  the  Transkei  ?— 43uch  is  my 
opinion. 

3543.  I  suppose  that  you  find  the  attachment  to  these  old  customs  is  deep  and  in- 
grained in  the  peo^de  ? — ^As  a  i-ule  it  is. 

3544.  Don't  you  think,  therefore,  it  would  be  a  somewhat  difficult  task  to  check 
them  in  the  prac^tice  of  these  customs  'r' — It  woidd  be  better  done  gradually. 

3545.  When  you  »i»t*ak  of  heatlien  customs  1  supi>ose  }'0u  would  suy  that 
lH>l3'gttiny  and  id^ulobc»la  are  of  th<»so  customs  ? — ^Yes. 

3i>4G.  And  you  .say  tliat  your  objection  to  (circumcision  i«  not  so  mui4i  to  the  rite 
itself  as  to  the  dances  following  it  *r — Yes. 

3547.  And  do  you  think  it  woidd  Ije  possible  by  legislation  to  put  down  thiM 
practice  ? — Yes,  in  time,  and  in  some  jJaces  easier  than  in  othei's. 

•1548.  3)o  you  tliink  tliat  if  a  law  was  passed  stating  that  all  these  practices  oow* 
noctod  with  cirt»umeision  wci^e  illegal,  that  the  people  woidd  obey  that  law  ^-^1  think  so, 

•*J549,  A\lien  you  speak  of  tliesc  |>eople's  readincBs  to  obey  the  law,  do  you  refer 
only  to  Kama's  i>eople,  or  the  Fiugoes  mider  you  also  t — ^l^rincipally  to  Kama's  jjeople' 
I  have  had  more  exj)cncn(^^  of  them,  though  the  Pingoes  ai^e  more  obedient  than  they 
were. 

3550.  Is  the  (Jonmiissiim  to  understand  that  ^ou  Q<Hisider  Kama's  tribe 
oxceptionaUy  docile  and  obedient  ? — I  think  so  from  exi>erienoe. 

3551.  Is  the  tribe  fn>m  the  same  stock  as  the  other  Kafir  tribes  ? — I  do  not  think 
so.  It  is  a  tribe  consisting,  for  the  most  part,  of  refugees,  who  had  gathered  round  a 
deserted  chief. 

3552.  You  would  not  sav  that  was  likely  to  make  the  tribe  better  than  an  oltUimrv 
tiibe?— No. 

3553.  I  suppose  that  ordinarily  you  tliink  tliat  a  i*ef ugee  is  a  fellow  who  has  got  a 
bad  character  ? — No,  I  do  not  think  that  a  man  who  is  a  refugee  need  neoessaiily  be  a 
bad  Qhaxaoter. 

3554.  Then  if  you  think  that  tho  applic«,tion  of  colonial  law  to  these  i>eople  would 
be  received,  how  can  you  account  for  this  extracwdinary  fact,  that  although  the  Pingoes 
have  been  under  us  for  nearly  40  years  they  still  practise  their  oudtoms  Pr— I  oannot 
account  for  it ;  I  have  had  so  little  experience  of  them. 

't555.  Do  you  go  so  far  a«*  to  say  that  if  these  heathen  castoms  were  iax)hibited 
liy  law  under  ]>ena1tie^,  that  you  think  the  i>eoj>le  wovlA  still  jH'actisc  thorn  P — I  should 
say  they  would  at  all  events  (.•iivumsiis«\  for  tho  sake  of  old  fustoms,  but  tho  danr<es 
they  might  not  continue. 

3550.  1  understand  yuu  have  gut  no  legal  autlnn-ity  for  acting  as  magis* 
ti-ate  P — No. 

3557.  Therefore,  if  the  i^eople  did  not  volimtarily  submit  themselves  you  woidd 
have  no  means  of  forcing  them  to  do  so  ?— No. 

3558.  And  is  it  a  fact  that  amongst  all  the  peoj)le  you  do  not  see  any  inmiediate 
necessity  to  establish  a  magistmte's  coiui  diiferent  to  yours  P — No  immediate  cause,  there 
are  so  few  cases. 

3559.  The  people  are  generally  law-abiding  and  faithfid  ^—Yes. 

3560.  But  still  it  woidd  onh*  be  fair  to  you  tliat  the  Gk)vei'nment  shoidd  give  you 
substantial  powers  ? — If  the  people  wei-c  diffei-cnt,  but  as  they  are  so  well-behaved,  I  do 
not  see  any  necessity  for  that  jiu*t  now. 

3561.  And  do  3011  attribute  this  ex(»ellont  state  of  thiugs  to  the  influence  of  tho 
Chief  Kama  ? — Very  greatly,  and  to  Ids  father  also,  who  was  a  Christian. 

'^562.  Then,  I  suppose,  in  ]>oint  of  fact,  that  you  woidd  say  the  influence  of  a  diief 
for  good  or  evil  is  very  ijowerful  ? — Yos. 

3563.  I  suppose  all  Kama's  people  are  not  professed  Christians  P— No. 

3564.  Mr.  liolkmL^  Did  you  consider  the  instroetions  contained  in  the  circu- 
lars gave  you  authonty  to  toll  natives  that  you  could  adjudicate  amongst 
them  P — Yes. 

3565.  I  suppose  the  rtAason  why  there  wei'e  no  ap^ieals  from^your  judgments  to  th# 
i-esident  magistrate's  com-t  was  partly  that  the  natives  were  satisfied  with  your  decisions, 
and  partly  that  they  knew  they  would  get  Kafir  law,  while  here  only  oolonial 
law  P — Certainly,  in  most  eases  they  were  satisfied  at  what  was  dona 

3566.  Supposing  all  these  people  were  brought  under  colonial  law,-  would  you  ad- 
vise that  in  your  district,  or  that  of  King  Williams  Town  the  resident  magistrate  diould 
try  all  cases  ? — He  could  do  it,  of  course.     But  there  are  so  few  cases. 

*        «         1 
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Jtoht.  M,  JJ.  T\emt\g.         3567.  You  attributed  the  docility  of  Kama's  tribe  to  the   good  influences  of  their 
■~  former  and  present  chief,     Woidd  you  deny  that  concurrently  with  those  influences  a 

'   '        '      large  amount  of  missionary  work  has  been  brought  to  bear  on  these  people,  ond  that 
it  has  hod  a  very  marked  effect  i'— The  influence  has  been  very  great. 
3568.  And  is  the  profession  of  Christianity  on  the  increase  V— It  is^^ 
»i669^.  And  education  ?-** Yes. 

3570.  Can  you  tell  us  the  state  of  morality  in  the  district  ? — I  do  not  think  it  has^ 
much  improved  amongst  the  heatlien,  but  it  has  on  the  mission  station.  '      . 

3571.  Sir  «/.  />.  Harry, ^  Kama's  people  consisted  of  refugees,  men  who  had  been 
accused  of  witohcoraft,  and  they  might  not  be  bad  men  but  good  men  P— YeA. 

3572.  Does  not  Maclean's  book  on  the  laws  and  customs,  page  21,  refer  to  this  ?— 
Yes. 

3573. — And  you  say  that  notwithstanding  their  wild  disposition,  they  practise 
their  native  oustoms  and  are  attached  to  them  ?~Yes. 

3574.  You  think  the  customs  might  be  put  down  by  law  ? — I  think  so, 

3575.  But  you  say  a  law  to  put  them  do^vn  should  aim  rather  at  suppresainrg  the 
dancing? — Yes.  * 

3576.  And  would  they  practise  these  customs  in  secret  ?*— I  think  they  might. 
8577.  Then  the  law  would  be  violated  secretly  ? — Yes. 

*^578.  And  be  inoperative  ?—- Yes. 

3579.  And  would  it  not  create,  in  the  minds  of  the  people,  some  dissatisfaction  ? — 
It  might. 

3580.  Are  not  these  reasons  for  not  putting  such  a  law  in  force  ? — Yes,  but  it 
might  be  done  gradually.  »      - 

3581.  What  do  you  imdorstand  ukulobola  to  be  P — A  giving  of  cattle  for  a  wife.' 
3683.  Does  this  giving  of  cattle  create  any  obligation  on  the  pait  of  the  receiver  of 

the  cattle  P — ^It  does  create  some  obligation,  but  I  do  not  know  much  about  it. 

3583. — ^You  recognize  ukulobola  as  being  a  legal  contmct  in  administering  native 
law?— Yes.  ' 

3584.  If  there  was  no  |)olygamy  at  all  practised,  would  you  think  there  "^as  ieuiy- 
thing  imdesirable  in  a  man  about  to  be  married  going  to  his  father-in-law  and  giving 
him  a  number  of  cattle  for  the  intended  wife  ? — I  do  not  think  it  is  g&od. 

3585.  In  a  single  marriage,  suppose  a  man  paid  his  father-in  law  a  large  number 
of  oattle  for  his  daughter,  do  you  see  anything  immoral  in  it  ? — I  think  it  h&  bad.  It 
induces  the  sale  of  a  woman,  who  may  be  bodly  treated  during  her  life. 

3686.  If  the  law  provided,  imder  penalties,  that  the  father  of  a  woman,  before  he 
gave  her  in  marriage,  was  to  see  that  she  gave  her  consent  before  some  Gbvemment  officer, 
do  youthink  there  would  bethesameobjection  toukulobola? — Icaimot  answer  that  question. 

3687.  What  other  objections  are  there  to  lUcidobola  ?— ^There  are  many.  It  leads 
young  men  to  theft,  that  is,  when  they  want  to  marry  a  wife  they  get  ciittle  honestly 

or  not. 

5588.  If  it  induces  young  men  to  try  and  get  cattle,  does  it  not  induce  them  to 
work  ? — ^Yes,  and  then  it  has  a  good  effect,  but  in  some  cases  it  leads  to  stealing. 

3589.  Does  not  the  desire  to  acquire  wealth  also  induce  natives  to  steal  ?— Yes. 

3590.  Then  the  ukiUobola  is  not  always  an  incentive  to  induce  people  to  steal?— No. 

3591.  If  there  were  good  police,  and  peoiJe  looked  after  their  property,  woidd 
that  not  be  the  proper  ch^  to  stealing  ? — The  only  one. 

3592.  Is  this  ukulobola  looked  upon  with  disfavom*  by  Cliristian  natives  P — I  do 
not  know.  All  heathens  look  upon  it  as  essential  to  maniage,  and  if  it  does  not  pass 
they  look  upon  a  connection  as  illegal  and  inmioral. 

8693.  Is  polygamy  generally  practised? — Yes,  where  a  man  coidd  afford  to 
have  a  second  or  third  wife  he  would  have  her. 

3594.  Do  you  think  it  desirable  to  check  polygamy  ? — Yes. 

3595.  If  all  native  marriages  were  registered,  would  it  not  be  a  good  measiu*o,  and 
enable  us  to  ascertain  the  number  of  marriages,  polvgajTioiis  and  otherwise,  existing  ? — 

Yes. 

3596.  Would  it  not  encourage  registration  if  you  were  to  say — C-ome  and 
register  all  your  marriages,  and  if  you  do  I  wWi  deal  ivith  cascs  of  idculobola  and 
marriage  in  courts,  but  if  you  don't  I  won't  ? — ^Yes  I  think  it  woiUd. 

3597.  If  you  were  to  tell  natives  to  come  end  register,  only  single  miorriages, 
and  that  you  would  have  no  other,  do  you  think  any  ^jolymagist  woidd  come  and 
register  unless  compelled  ? — ^No. 

3698.  Do  you  think  that  if  you  punished  men  by  putting  them  in  prison  for  being 
polygamists  it  would  at  once  put  a  stop  to  the  practice  ? — ISo^  not  at  once.  I  woida 
not  Ske  to  do  it.  If  there  were  penalties  they  would  continue  to  practise  their  own 
customs. 
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3509.  Would  it  not  be  a  wise  thing  for  the  magij:?trat^»s  to  exercise  to  a  great  ex-  JRoht.  M.B.  Fielding, 
tent  the  powers  of  the  chief,  now  that  the  tribal  arrangement  has  been  somewhat  b]^)ken       octlTisai 
into,  and  thns'put  the  control  into  the  hands  of  white  men  ? — Certiiinly.  'i^*        • 

3600.  And  a  system  of  registration  would  then  have  greater  power  P — ^es. 

3(>01.  In  fact,  rpgistration  woiUd  cause  than  to  regard  us  iis  their  mandage  ot^oexs  ? 

'\602,  And  after  some  jears  we  might  eonftidor  whether  we  should'  refuse  to 
I'cgister  more  than  one  nuirriage  ? — Yes. 

3fj03.  Well,  if  you  ahuouucod  ^>'our  intention  to  do  that,  now  don't  you  think  that 
natives  would  say  we  won't  be  trapped  into  it  ? — I  think  it  A'ery  probable. 

S60'4.  Mr.  Stan/or^.']  In  cases  of  divorce  between  man  and  wfe  brought  before 
A'ou,  do  you  order  the  restomtion  of  the  cattle  ? — It  depends  upon  how  the  woman  was 
treated.     There  have  been  cases  in  which  I  have  ordered  the  restoration  of  Qattle. 

3605.  Do  you  find  that  the  Kafir  married  woman  possesses  less  independence  than 
the  European  married  woman  ? — Ceiiainly  not. 

3606.  Sir  /.  D,  Bamj.']  Ai'e  there  any  boimdaiies  to  your  location  P — rTes, 

3607.  Are  they  marked  out  or  hot  ? — ^No,  there  are  always  disputes  about  them. 
8608.  How  many  of  these  native  tillages  are  there  P — Thirty-six. 

3669.  AVhat  is  the  extent  of  ground  belonging  to  each  tillage  ? — Swie  are  ^,000 
acres,  some  more,  others  less. 

3610.  Do  you  think  it  desirable  that  they  shoidd  be  smTeyed  ? — ^Yes. 

3611.  Are  there  any  conditions  attached  to  the  occupation  of  the  Iq-ud  ?— :Jf one 
that  I  am  aware  of. 

3612.  What  is  the  size  of  Kama's  location  ? — It  consists  of  thuiy-two  villages. 

3613.  Are  there  lieadmen  in  each  village  ? — Yes.  They  have  been  selected  from 
time  to  time  by  Major  lleeve.  )        . 

3614.  Does  Kama  get  paid  P — He  gets  a  pension. 

3615.  Has  he  any  duties  P — No,  only  to  render  me  assistanoe. 

3616.  Is  he  bound  to  aid  you  in  detecting  thieves  ? — He  is  bound  to  do  anything 
I  call  upon  him  to  do.     I  have  always  f oimd  him  able  and  willing  to  assist. 

3617.  TVTiat  are  the  duties  of  the  headmen  P — ^To  seize  all  stolen  cattle  brought 
into  the  ^'illage,  to  report  the  arrival  of  strangers,  and  to  bring  all  cases  of  dispute  be- 
fore me.     In  fact  to  act  as  the  ix)licemen  of  tne  tillage. 

3618.  Aie  there  many  crimes  P — ^Very  few,  and  those  not  of  a  serious  nature,  the 
fights  being  the  most  serious.  .        , 

3619.  Are  strangers  allowed  to  live  there  P— Not  without  my  knowledge. .  No 
person  can  live  on  the  location  unless  he  has  a  riglit  to  live  there. 

3620.  T\niat  do  you  do  in  cases  where  a  man  \vi8hes  to  live  there  P — JX  I  S6f^  he  is 
a  good  character  and  has  some  connections  I  allow  liini  to  stay,  and  the  headmaii 
allots  to  hint  a  position. 

3621.  Are  there  any  recognized  regidations  on  which  Kama  or  Ids  headman  act  ? 
— They  take  their  instructions  from  me. 

3622.  What  instructions  have  you  given  them  P — My  instructipns  are  to  oheck 
crime  as  much  as  possible,  by  reporting  to  me  anything  thp,t  takes  place,  to  advise  the 
arrival  of  any  strangers  who  may  come  in,  and  seize  stolen  cattle. 

3623.  AVTien  do  you  call  upon  theni  to  make  a  return  of  where  they  live  ? — TSTien 
we  take  the  census. 

3624.  Do  you  often  take  the  census  ? — TTe  lused  to  every  year.  It  is  easily  done, 
and  is  not  necessary  to  do  so  often. 

3625.  Are  there  any  water  regidations  P — AVe  ai-e  constructing  a  water^oourse  now. 
It  was  commenced  by  the  natives  some  fifteen  or  sixteen  years  ago,  when  I  first  arrived 
there.  They  ilid  not  a.sk  me  about  it,  and  they  had  not  got  Government  authority.  I 
obtained  that  for  them,  but  finding  the  exj^ense  too  great  they  abandoned  it.  l^hey 
afterwards  took  iijp  the  work  and  oi'^  going  on  with  it  now. 

3626.  '\\lio  acts  Avith  you  hi  this  matter  P-^At  pi'esent  only  myself. 

3627.  Do  you  not  think  you  shoidd  consult  the  chiefs  in  the  matter  P — l>s,  I 
intend  to  do  so. 

3628.  How  wall  you  set  about  it  P — They  will  all  be  requested  to  appear  before 
me — I  mean  all  those  interested  in  the  water — and  I  tntII  fi*ame  some  I'egidatious  accord- 
ing to  their  ^nshes. 

3629.  Woidd  there  be  any  diflicidty  in  getting  municipal  regulations  amongst 
them  P — I  think  there  woidd. 

3630.  But  if  you  showe<l  that  it  is  to  there  advantage  ? — ^They  are  npt  adYoneed 
enough  for  that  as  yet. 
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HohK  Jif.  B.  ricUintr.         Z(jt\\.  In  regard  to  Aimdiaw,  is  it  not  tle^irable  tluit  ihare  should  be  some  regular 
Oct  TTtsi        ^^^^^  ^^  prevent  nuisances  for  instance  f — ^No,  I  tlunk  not,  it  is  very  clean  and  kept  so 

by  their  own  aots. 

3632.  As  to  euGrooehnxents  in  the  A^illage,  does  not  that  sometimes  take  plaoe  P— It 
does  occasionally. 

•3633.  Do  they  build  round  or  square  houses  P— Round  kraals,  and  gardens  at  a 
distance. 

3634.  Do  you  think  that  at  Annshaw  if  you  collected,  say  half  a  dozen  men,  to 
help  you  to  frame  certain  regulations  and  assist  j"ou  to  cany  them  out,  do  you  think 
it  coidd  be  done  ?— 'They  have  not  yet  shoAMi  any  disposition.     They  are  y^^ry  inactive. 

3635.  Do  they  go  regularly  to  chiuvh  ^ — ^Yes,  that  wcis  coiise<jueut  on  the  action 
of  the  dergynian. 

3636.  Do  you  tliiuk  if  the  iuagisti*ates  displayed  greater  interest  in  these  projK)?^ 
municipal  matters,  the  natives  themselves  woidd  be  interested  ? — Yes ;    I  think  so. 

3637.  Within  these  locations,  is  there  any  land  held  on  individual  tenure  ?— No. 

3638.  Do  you  think  if  these  men  wei^e  informed  that  after  a  number  of  years  oceu- 
pation  by  each  of  them  of  theii*  ground,  they  coidd  get  it  converted  into  quitrent  tenure 
at  a  verj'  trifling  cost,  that  they  would  be  inclined  to  take  individual  tenure  P — I  think 
they  would.  Tn.^y  now  pay  ris.  6d.  a  year  to  Government  ui  the  shape  of  quitrent  in 
addition  to  house  duty. 

3639.  What  is  the  house  duty  ? — Ten  shillings;  in  fact  they  pay  228.  6d.   jrearly. 

3640.  Are  they  taxed  for  divisional  rates  ? — The  farms  are,  out  not  the  location. 

3641.  In  the  villages  are  they  Christians  mostly,  or  are  they  mixed  i* — ^There  are 
Christian  villages  and  heathen  villages. 

3642.  Are  there  some  natives  in  the  occupation  of  lots  which  are  not 
qtdtrent  ? — ^Yes. 

3643.  What  do  thev  pay  f — llate  taxes  and  house  duty. 

3644.  What  does  tnat  amoimt  to  ? — Ten  shillings  house  duty  and  ten  sMlKngfl 
hut-tax. 

3645.  Is  the  gix)imd  they  occupy  clearly  defined  ? — Th«re  are  no  beacons  of  any 
kind,  but  it  can  be  ascertained. 

3646.  If  they  measured  off  this  ground,  do  jou  think  the  jieople  woidd  like  it  .^-— 
It  is  a  difficidt  question  to  answer,  some  would  and  some  would  not. 

3647.  If  the  occupants  were  told  that  those  Avho  liked  it  c^an  have  it,  wouM. 
some  avail  themselves  of  the  right  ? — ^Yes,  some  would. 

3648.  AVoidd  you  make  the  right  alienable  or  inalienable  / — ^Inalienable  except 
with  the  consent  of  the  Government. 

3349.  Do  you  think  if  such  jK^rmission  were  grantetl  that  in  a  comparatively 
short  time  the  desire  for  indi\ndual  tenure  would  increase  amongst  them  ? — Yes. 

3650.  And  when  it  had  so  extendc<l  *lo  you  see  any  reason  why  municipal  regula« 
tions  of  a  simple  character  should  not  lie  imi>oi-teil  / — ^No. 

3651.  I  understand  you  to  say  that  in  cases  of  inheritance,  it  is  diilieult  to  know 
what  to  do  with  the  land.  In  your  judgment  what  should  be  done  with  it  where  a  man 
dies  leaving  several  wives  f — I  shoidd  be  inclined  to  give  it  to  the  eldest  son  of  the 
chief  wife.  I  woidd  not  recognize  the  others.  It  would  be  too  great  an  enoourage- 
meut  of  polygamy. 

3552.  Would  you  sell  the  land  and  divide  the  pi-oceeils  f — I  tliink  it  would  be  best 
to  give  it  to  the  eldest  son. 

3653.  And  would  you  attach  obligations  for  the  Buppoii;  of  the  other  families  ? — 
It  would  be  in  aecordanoe  with  native  custom. 

3654.  But  if  that  principle  were  continued,  do  you  think  any  of  these  quitrent 
titles  would  be  big  enough  to  supjwrt  them.^ — ^No,  I  am  afraid  it  woidd  have  to  be  given 
to  onedndividual ;  the  size  is  onlj'  six  acres,  and  a  quarter  of  an  acre  for  a  house. 

3655.  Have  they  any  land  imder  irrigation  ? — None. 

3656.  Any  capable  of  in'igation .- — Yes. 

3657.  If  irrigation  took  place  the  land  would  become  valuable  .' — Yes,  but  there 
is  no  possibility  of  that. 

3658.  We  find  that  amongst  some  magistrates  very  great  help  is  derived  by  calling 
in  the  aid  of  councillors  in  any  dispute  wnich  may  arise  ;  do  you  approve  of  that 
system  ?*— I  don't  think  they  would  get  any  help  from  them. 

3659.  Do  vou  know  of  any  instances  where  women  have  titles  .^— Yes,  where  the 
husband  died,  tne  woman  took  up  the  land ;  she  holds  the  title,  but  it  has  not  been 
transferred. 

3660.  Would  you  think  it  desunble  to  have  a  simple  native  land  court  to  decide 
aU  disi>utes  of  that  kind  among  natives  ? — Yes. 
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•%6l.  Can  3'oii  rocoinmeml  tlic  eHtiibMiment  of  m\y  iwirtioiilar  land  court.' — Iji^bt.M.B 
think  the  Civil  Conimifisionf*r  here,  and  one  or  two  magistrates  to  assist  liim,niighl'foiiii  ^  ~ 
siieh  court,  anil  I  woidd  i-et^onunend  that  that  wm-t  ha^'e  pnver  to  consent  to  the  aliena-  ^  '   ' 

tion  of  laud  from  one  i>er«H>n  to  another  where  it  nees  fit. 

3G62.  Mr.  Sianfoid,^  AVhat  is  ahout  the  number  of  people  belonging  to  Knma^A 
tribe  .^— About  li'>,000. 

tJ6C3.  Wliat  j)roj>ortion  of  them  l)elong  to  the  niissir«i  station  ? — About  one-eighth. 

•5664.  Individual  tenure  has  only  been  given  to  tho.^e  on  the  Aiuishaw  Mission 
Station  .' — Yes,  and  1  tliink  it  has  answered  well,  though  they  don't. 

•3665.  If  tlie  people  asked  to  have  the  triWl  title  done  away  with  .^— It  might  not 
be  wise  and  the  diiefs  have  gi'eat  influence  A\*ith  tlie  iHJople,  and  without  their  knowledge 
I   would  not  like  to  interfere. 

•)666.  Are  tlie  natives  on  the  mission  moi-e  prosperous  than  heathen  natives.^ — Yes, 
I  tldnk  they  are  a  better  class  of  peoplo,  though  the  heathens  are  very  well  behaved. 

fW67.  Is  thei'e  any  title  in  existence  as  to  Kama's  loc^ation  .^ — Yes,  that  grantetl 
by  Sir  (reorge  Grey.  It  is  in  the  jiossessipn  of  the  liev.  Mr.  Walton,  who  is  at  the 
head  of  the  Wesleyan  Mi8si<m,  and  describes  the  outside  Ixiimdaries  of  the  location. 
llie  title  is  in  favour  of  the  chief  of  the  tribe  an<l  is  an  absolute  grant  to  them.  It  is 
inalienable  as  long  as  the  i>eople  remain  faithfid  to  the  Government  ;  if  not  there  is  the 
risk  of  it  being  taken  awav  from  them. 

•3668.  You  recoUei't  the  time  Kama  came  tliere  after  the  war  of  18*53.  Was  tins 
land  given  them  in  recognition  of  s<.>me  special  senices  of  the  iKiople  .^ — Yes,  his  men 
were  formed  into  a  levy  and  his  two  sons  were  ofKc^'i-s  and  they  fought  on  oiu*  side. 
Their  conduet  was  well  spoken  of  In'  Col.  Tylden,  of  the  llo\al  Engineers,  under  whom 
they  8er\'ed.  Since  that  time  the  tribe  has  I'endered  further  goo<l  service,  and  duiing 
the  last  war  they  remained  very  faithfid  and  presented  other  tribes  joining  the  I'ebels. 
'NMien  called  u|K>n  to  fiuiiish  men  for  the  liasutoland  war,  Kama  gjive  every  assistance 
and  f urmshed  obout  ?350  men,  who  received  an  exc»ellent  character  fix)m  Commandiint 
Dick  and  otliers. 

3669.  During  the  Gcaleka  rebellion  was  not  some  of  tlieir  cattle  and  propeiiy 
swept  off  by  the  colonial  forct^s/ — Yes,  it  was  bi-ouglit  in  here,  sold,  and  the  proceeds 
banKeil.     The  amount  realised  still  remains  there  awaiting  disi)Osal. 

3670.  AMiat  lo<.*ation  Avas  desjKnled  in  this  way  f — XJmfauza's  village  was  the 
j>rincipal  one,  but  there  was  another  callcl  I'mguali,  though  this  latter  lost  very  little. 
All  the  cjittli*  from  Umfnnza's  village  was  taken. 

3671.  I  am  infonned  that  lately  a  nnml)er  of  pc()]»le  in  your  disb'ict  have 
i-epresenteil  their  inability  to  pay  the  taxes  on  bind  on  arromil  ol!  the  losses  sustained 
through  the  cDlonial  foifcs,  is  sueli  the  case  / — Yes,  Talle  and  some  othei*s  who  lea«e 
lands  near  the  Kal>oiL'*ie,  represente<l  that  eonse<juent  on  then-  cattle  being  driven  off 
they  had  derived  no  l)enefit  fi-oni  tlu^  l.'ud. 

3672.  Has  any  replv  fnmi  (fovemment  been  remved  to  their  representations  .^-— 
I  do  not  think  their  petition  has  bei-n  fcuwaixled  \q\, 

3673.  AVhiit  stejw  ha\ e  bet'ii  taktni  t*>  secme  these  people  a  hearing  .^— They  liavc 
made  statements  and  ifr.  Clialmers  will  foiward  th'^m  to  the  (rovenunent. 

3674.  Is  there  a  station  belonging  to  Mr.  K.iyser's  mission  ^ — Yes. 

3675.  Has  it  been  sm-veyed y — The  survey  wjis  eonnueneed,  but  Kojnas  people 
objected  and  the  smvey  was  sto})])ed.     The  ol)je<'tion  was  upheld  by  Goveniment> 

3676.  J)o  you  think  the  people  wisheil  it  ^ — Xot  in  every  instance. 

3677.  ^[.T.ltolhtiitlA  Are  you  aware  thai  old  Kama  used  to  live  at  Ilerschel;-' — I 
])elieve  that  at  one  time  fie  di<l,  but   that   on  account  of  distUi*ban(*e8    he   removed   to 

Kamastone.  ^  . 

3678.  Do  you  know  that  the  land  at  lvama.<tone  was  granted  to  his  tril)e  on  the 
con<lition  that  it  should  W,  sm'\'eye<l  and  that  Ik*  should  live  there  t — I  do  not  know. 

•367?K  Do  you  know  if  the  land  hen*  wjis  \^\\im  in  exiliange  for  that  he  formerly 
oi«upied  't — 1  luive  not  heard  anything  ab<»nt  it. 

36H0.  H\vJ,U.Iif(n'f/.]  How  do  the  lingoes  deal  >>ith  trespa':»s  cases? — They  send 
cattle  to  the  jwund  ;  the  lands  are  n«»t  enclosed. 

3(581.  AVhat  is  tin*  Kafir  hnv  on  the  subject  *' — I  cannot  Siiy. 

3(»8:i.  Is  there  any  limit  as  to  the  nund)er  of  cattle  a  man  may  keep  ?— No,  and 
the  cattle  nm  in  conmion. 

3683.  Woidd  it  not  be  a  good  thing  to  limit  the  nund>er  of  cattle  each  pei'sou  has 
to  gi'aze  Y — It  woidd  be  a  long  time  l>efore  that  course  neeil  l)e  adopted. 

3684.  Are  these  Fingoes  anxioas  to  g(?t  individual  title  ? — They  are. 

i368.j.  And  if  we  give  it  them  don't  you  tldnk  local  seU-govemmeut  might  b» 
iijtroduced  Y — W*9. 
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noht  jr.  ji.  FieuriHy,         3680.  Do  you  think  Kama  would  take  tLat  view  ;  or  don't  you  thi^ik  liQ  wuuld  1^ 
^  .  T"7..  .         afraid  that  his  authority  as  a  chief  Avould  be  interfered  ^^ith  ? — I  do  not  think  that  he 

Oft.  I,  ISSl.  1     *  1  •  X 

eares  much  for  such  an  improvement. 

3687.  In  regard  to  Knapps  Hop(»  Station,  I  believe  the  Gaikas  have  lo^ig  occupied 
plots  of  ground  fliere  Y — Yes,  for  the  last  foity-five  yeai-s. 

3C88.  Would  you  re(K)nmiend  distm-bing  them  ? — No,  tliey  have  their  ovhx  rules, 
and  have  a  sort  of  municipal  govenmient,  the  missionaiy  being  at  the  head. 

3ti89.  Does  it  work  well? — The  missionary  says  it  does. 

3690.  Does  polygamy  exist  ? — Not  on  the  mission. 

3691.  Mr.  liolfamL']  Considering  that  the  land  Avas  granted  to  Kama  and  hib  tril)e, 
do  you  think  it  woidd  l>e  just  now  to  di>ide  It  amongst  indinduals  ? — No,  I  Avould 
not  grant  titles  imless  the  peoj»le  themselves  wished  it. 

3G9*J.  Mr.  Stauford,^  Is  the  municipal  institution  at  Annshaw  imder  the  control 
of  the  missionaiy  thei-e  ? — No,  under  my  (control. 

Kev.  Ku'/tm-d  BIrt,  of  Peelton,  examined. 

Ju>\  lOthnni  hi.rt.  3093.  Sir  •/.  2>.  Barvjf,^  You  are  resident  at  Peelton  in  this  district  ? — ^Yes,  I  am 

minister  of  the  (/ongi-egational  Church  of  the  London  Missionary  Society  at  Peelton, 
where  I  have  l)een  for  thirty -thi*ee  years.  I  have  over  three  hundred  baptised  natives  in 
my  church,  both  men  and  women  (^ommimicants,  and  many  children.  I  had  been  ten 
years  in  the  country  acting  as  missionar>'  among  the  Amadiinge,  a  poition  of  the  Gaika 
tribe,  between  Beaiifort  and  Alice,  and  then  went  to  Peelton. 

3694.  T\Tiat  land  has  the  missi(m  at  Peelton? — A  i»iec«>  of  ground  about  seven 
thousand  acres  in  exteiit,  allotted  but  not  giahted  to  us  by  Government,  and 
within  this  there  are  grants  from  the  Governoi*,  Sir  G(M^rge  (jrre\',  of  foiu'-acre  plots  for 
gardens,  each  plot  being  accompanied  by  half  an  acre  for  building  pm'poses,  and  for 
which  the  occupier  holds  title  imder  the  condition  that  they  can  only  sell  by  i>eniii88iou 
of  the  Government,  which  consent  is  given. 

36{>5.  Have  you  acquirwl  any  knowledge  of  nutivc  laws  and  customs  ? — ^Cy  know- 
ledge of  native  laws  is  not  sufficient  to  occui)y  your  time,  but  ^^^  ^'^^  native  customs  I 
know  more. 

3696.  Do  you  know  of  the  custom  of  intoujam'  ? — Yes. 

3697.  Is  it  practised  within  yoiu*  mission  station  ? — It  may  be  <l(^ne  by  some 
heathens  privately,  but  it  is  not  knoNm  to  exist.  Within  the  area  there  ai-c  some 
s<iuatter8,  placed  there  at  the  time  of  the  cattle-killing,  b^'  tlie  direction  and  («nsent  of 
the  Qt)vernment ;  and  ajnongst  these  s(piattei*s  udonJatH'  is  practised.  There  are 
two  Christian  %*illages,  where  it  is  not  practised  at  all. 

3698.  Do  you  dise<juntenance  it  ? — I  do,  and  have  not  had  to  sjietik  of  it  for  many 
years.     The  men  thein.<»elves  discountenance  it. 

3699.  But  amongst  the  squattera  it  is  practised  J^ — Yes,  I  think  sii.  In  IS.jS, 
those  were  allowed  by  Government  to  come  on  the  location,  and  came  under  eta-tain  con- 
ditions, one  of  which  was  that  they  were  not  to  practise  Kafii'  customs,  the  inhnjanr 
being  one,  and  consecpu^ntly  it  has  not  bein^  practised  openly. 

3700.  Is  idtulobola  practised  there  *f — Not  amongst  the  ( 'luistiaus,  but  amongst 
the  squatters  it  is. 

3701.  Can  you  define  idwulobola  ? — It  is  simj)ly  giving  cattle  for  a  Avife  by  the  in- 
tended husband. 

3702.  Does  this  giving  of  cattle  create  any  obligation  on  the  AvifeV  fatlier  ? — Y'e8, 
thei*e  is  an  obligation.  Py  it  the  father*s  house  is  made  an  asylum  for  a  wife  to  nin 
to  when  she  Avishes  to  pmiish  her  husband,  as  a  fineinust  be  paid  to  get  her  baik.  In 
theory  it  is  to  be  said  an  asylum  for  their  aged  women,  but  this  is  only  in  case  the  wonmn 
should  be  childless;  it  is  often  an  asylum  for  a  woman  to  run  to  in  case  of  ill-treat- 
ment. 

3703.  Is  n(»t  this  right  of  asylum  sometimes  abused? — 1  ihink  so.  A  woman nmy 
run  away  fr<mi  her  hiwband  at  an\-  time,  after  the  birth  of  a  child,  for  instance,  lliis 
is  often  the  case.  She  will  go  oif  tc»  her  father,  and  thus  be  the  m<*ans  of  giving  Jier  friends 
the  fine  of  cattle.  It  operates  badh*,  in  this  way,  that  it  alwiiAs  makes  the  woman  on 
the  side  of  her  relatives  instead  of  her  husband,  and  is  ^vholly  at  variance  Avith  the 
mairiage  G(k1  has  given.  It  can  never  be,  with  the  ukulobola  system,  tliat  the  woman 
and  man  bec<mie  one. 

3704.  This  right  of  asylum,  if  mA  abused,  is  not  immoral  V — No,  but  it  loads  to 
immorality. 

3705.  Is  not  the  right  of  asylum  extended,  [mIicu  the  woman's  father  is  dead,  to 
tho  relatives  who  remve  the  ihuzi ? — Yes. 
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3706.  Is  not  some  portion  of  the  ikazi^  by  Kafir  custom,  paid  to  some  relative  of  Rer.  Mi^Kard  Birt. 
the  woman's  father  ? — The  whole  of  it  may  be.  q^  T~1881 

3707.  Ton  say  that  one  of  the  abuses  of  this  right  of  asylum  is  the  woman  nmning  '   ' 
away  from  her  husband  after  a  child  has  been  bom  and  going  to  her  father's.     Now  if 

the  law  fixed  the  ikazi  to  bo  paid  at  the  time  of  marriage,  and  made  it  illegal  to  make 
any  further  claims  in  respect  to  the  ikazi^  would  not  tliis  going  away  from  her  husband 
be  put  a  stop  to  ? — I  cannot  say  ;  likely  not. 

3708.  Is  the  ikazi  known  at  the  time  of  marriage  ? — Yes,  it  is  very  often  a  hard 
bargain  between  the  father  and  the  young  man's  friends. 

3709.  Well,  if  a  certain  number  of  cattle  were  agreed  to,  and  the  law  allowed 
nothing  more  after  that,  would  not  that  have  the  effect  of  stopping  any  women  from 
running  away  for  the  purj>ose  mentioned  ? — I  don't  think  so. 

3710.  Can  you  state  all  the  evils  which  are  attendant  on  tliis  system  of  pay- 
ment of  the  ikffzi  ? — I  niiglit  mention  some.  It  interferes  very  much  with  family  relations. 
A  man  has  not  paid  hi^ikazi^  or  it  mayhapix^n  that  tlio  man  and  woman  have  come  together 
without  any  previous  arrangement,  as  regards  tlio  ikffzi  ;  any  children  bom  are  not 
this  manV  children  unless  he  redeems  or  pays  for  them ;  they  belong  to  the  grand- 
father. I  have  heard  it  illustrated  in  this  way,  that  the  woman  is  like  a  cow  lent,  and 
all  the  calves  bom  belong  io  the  owner  of  the  cow,  unless  paid  for. 

3711.  Among  themselves,  does  it  not  supi^ly  the  place  of  a  poor  law? — Not  that 
alone. 

3712.  But  does  it? — I  cannot  say. 

3713.  If  you  take  it  in  conjunction  with  other  customs,  does  it  not  supply  the 
place  of  a  poor  law  ? — I  do  not  say  that.  I  think  the  man  uses  it  to  buy  wives  for  his 
sons  or  himself. 

3714.  Why  are  they  so  eager  to  have  children  ? — They  lean  upon  them  in  old 
age. 

371 'J.  And  when  a  woman  man'ies  they  lose  her  services  ? — Yes. 

571(3.  And  is  that  not  one  reason  why  they  get  ikaziy  because  they  lose  the  services: 
in  fact,  is  it  not  the  great  reason  ? — I  do  not  think  so.  It  is  a  theory  I  have  heard 
mentioned,  but  I  do  not  believe  it.  The  children  are  brought  up  in  idleness  with  a 
view  to  get  cattle  for  tlicm. 

3717.  But  the  woman's  services  are  valuable  to  the  husband  ? — Yes. 

3718.  Therefore,  is  not  this  ikazi  given,  amongst  other  things,  as  a  recompense 
for  the  loss  of  his  daughter  ? — It  is  a  theory-,  but  I  cannot  say. 

3719.  The  father  is  entitled,  not  only  to  the  services  of  his  daughter,  but  to  those 
of  his  son,  even  after  he  marries  ;  is  it  not  so  ? — Yes. 

37120.  And  is  it  not  the  father's  duty,  according  to  Kafir  custom,  to  provide  his 
son  with  a  wife  ? — The  father  is  always  considered  under  an  obligation  to  provide  his 
son  with  a  wife,  but  he  often  fails  to. 

3721.  Does  not  this  fact  go  to  show  that  ikazi  is,  to  a  very  great  extent,  paid  for 
the  loss  of  services  P — I  do  not  think  so.  ' 

3722.  You  say  that  one  of  the  objections  to  it  is,  that  it  leads  to  stealing;  does  it 
not  also  lead  to  industry  and  a  desire  to  ar^quire  wealth  ? — It  may  have  done  so  lately, 
but  Kafirs  are  very  idle,  and  will  not  work  unless  with  some  object. 

3723.  Tlien  is  not  this  lobola  a  stimulus  to  work  ? — Yes. 

3724.  You  say  it  leads  to  stealing ;  do  you  yourself  know  of  any  cises  in  which  it 
has  done  so  ? — Yes,  I  have  heard  of  distinct  cases  ;  I  cannot  say  exactly  how  many 
cases,  but  I  used  to  hear  of  it  very  often  when  residing  near  Fort  Beaufort  before  the 
war  of  184G. 

3725.  You  have  heard  also  that  a  desire  for  gain  also  leads  to  stealing  ? — Yes. 

3726.  If  the  Government  can  provide  elfective  means  against  stealing,  don't  you 
think  this  objection  to  ukulobola  would  be  mot  ?— It  very  often  happens  that  the  thief 
is  caught  nr)w,  but  I  consider  that  ukulobola  should  be  destroyed  vvitliin  the  colony. 

3727.  You  sav  that  it  defers  maniao^o  ? — Yes. 

3728.  At  what  age  do  Kafirs  generally  marry  ? — I  cannot  say ;  circiunstances 
create  difficulties,  but  when  there  is  nothing  to  prevent  it,  at  about  twenty-three  or 
twenty-four  years  of  age. 

3729.  Are  not  all  Kafir  women  married  early  in  life  ? — ^Yes. 

3730.  Does  it  defer  the  marriage  of  women  ? — It  deters  yoimg  men  from  getting 
wives. 

3731.  You  say  it  interferes  with  family  relations,  and  that  if  ikazi  is  not  given, 
that  the  children  do  not  belong  to  the  father  but  to  the  gi'andfather.  But  if  Govern- 
ment provided  that  the  ika-J  frhould  be  specified  at  the  time  of  marriage,  and  steps  in 
and  controls  the  system  as  to  the  payments,  would  not  that  meet  that  evil?— It  might 
possibly,  but  I  think  it  would  be  very  undesirable  for  the  Government  to  4q  so. 

C  C 
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Rot,  nkhmrd  Biru  3732.  Are  tho  immoral  practices  you  speak  of  pursued  by  girls  before  marriage  P — 

Oct.T~l88i,       "^^  ^y  \io{\\  boys  and  girls. 

373*3.  13ut  is  it  not  a  fact  that  Kafir  women  are  very  particular  in  examining  tbeir 
dauj^lif (Ts  y — Not  so  much  sc)  now  as  formerly. 

3734.  And  is  not  the  oiu^iom  of  ukulobola  a  v«»ry  slnmg  incentive  on  the  jxirt  of 
parents  to  look  well  after  their  children  l>efoi-e  mamage  ? — Not  in  my  experience. 
Vouiig  women  and  young  boys  and  men  are  fi*equently  going  out  together  on  shopping 
parties,  and  of  an  eveninjj^,  and  this  aff<uxls  them  oppoi-t unites  of  having  intercourse. 

3735.  It  is  said  tluit  far  gi-eater  oppoi-tuniti(?8  are  aifoixlfHl  on  mission  stations  than 
amongst  the  heathen  uativ(^s,  on  account  of  the  al)senc(»  of  the  i>arents'  control  among 
natives  who  ])rofess  Cluistianity  ? — I  do  not  h(»liove  that.  Unless  our  young  j)eople  go 
out  to  service  in  towns,  th(»re  are  few  cases  of  illegitimate  children.  And  during  bad 
seasons  they  are  obliged  to  go  out  to  service,  and  that  has  tendod  to  niin  many  from 
our  station.  It  is  my  decided  belief  that  there  exists  a  higher  tone  of  morality  amongst 
om*  Christian  people  ;  anil,  although  a  (.'Ci-taiu  amount  of  innuorality  may  exist  amongst 
natives  professing  ( 'hristianity,  it  is  priniripally  amongst  those  who  are  exiK)sed  to  the 
temptations  and  influences  of  town  life.  It  is  the  same  with  heathen  natives,  al- 
though their  inmiondity  is  ])ractised  at  their  kraals,  or  when  they  meet  together. 

373G.  Among  heathen  natives,  is  not  a  grejit(»r  control  exercised  over  young 
women? — I  think  ]»arents  ai-e  strict  at  times. 

3737.  Does  this  do  an^-thino:  to  check  the  immorality  ? — I  tliink  not. 

3738.  Amongst  the  heathen  natives,  are  there  many  children  not  bom  in  native 
wdllocki' — Very  many. 

3731).  Amongst  heathens  ore  there  many  unmamed  women  wlio  have 
children? — There  ai-c  instancies,  and  there  are  also  many  women  who  have  left  tlieir 
husbands  calletl  mnatchazi^  and  these  ai'e  fi-equently  having  children.  Amongst  the 
heathen  imnuimed  girls  I  have  not  heard  of  many  cases,  but  my  knowletlge  on  that 
lK)int  is  not  vt»ry  wide. 

3740.  When  a  yoimg  woman  isfoimd  to  be  pi'egnant,  according  to  heathen  custom, 
would  not  her  father  be  entitled  to  look  to  the  young  man  who  had  connection  with  his 
daughter  to  pay  ilazi  or  many  liis  daughter  ? — Yes. 

3741.  Does  intercoiu*se  amongst  natives  at  onc(»  result  in  mairiage? — No,  not  veiy 
often.  He  pays  a  fine  of  a  single  coav  should  a  child  l>e  the  i-esidt,  but  he  takes  the 
child  home. 

3742.  According  to  native  custom,  where  a  young  man  has  had  (connection  with  a 
voung  woman,  could  not  the  jiarent  force  him  to  marry  herf' — No,  they  would  fine 
iiim. 

3743.  You  say  that  idvulobola  is  bad ;  would  you  suggest  that  there  be  a  legislative 
interference  at  once,  with  a  view  of  suppressing  it 't — I  am  not  ]»repared  to  say  that 
outside  the  colon v  I. would ;  but  I  think  that  within  the  limits  of  the  cn^lony  we  misrht, 
without  beinj^  too  abi'ui>t. 

3744.  AVluit  law  i)v  means  woidd  you  pi-opose  to  suppress  it  y — I  think  it  should  be 
taken  in  connection  Avith  mamage.  I  would  have  an»gistnition  of  fii^st  marriages  oidy, 
and,  after  due  notice,  that  after  a  cei-tain  niunbt»r  of  years  no  other  mamages  Avill  be 
alloweil,  and  so  train  them  up  to  the  colonial  law  of  monogamy.  I  am  not  j)rei)ared  to 
suggest  any  other  ix>me<ly. 

374'j.  Suppose  we  were  at  once  to  set  about  tlui  registration  of  first  mamages,  and  say 
all  other  mamages  will  be  illegal,  and  that  the  children  of  the  fii*st  marriage  only  sliall 
inlierit  i)ro]>eriy  ;  would  the  natives,  in  your  oi>inion,  be  op])osed  to  sucli  a  system  ? 
— At  fu-st,  1  think  they  might,  but  after  a  time  1  would  make  only  the  first  mairiage 
legal ;  all  the  others  illegal. 

374(3.  IJut  would  >'ou  allow  the  children  of  the  second  mairiage,  not  registered,  at 
first  to  inherit  *^ — I  would  up  to  a  ctJi-tain  time. 

3747.  Then  u])  to  whatever  tiuK*  you  fix,  although  you  have  only  one  marriage 
registered,  you  would  hold  the  other  mamage,  not  registereil,  to  be  legal  ? — Yes,  up  to 
a  certain  time. 

3745.  And  you  think  such  a  system  of  registration,  if  gradually  introduced,  would 
be  beneficial  in  its  results  'r' — I  do. 

3741).  Why  ? — I  think  registration  would  cause  the  ])arcnts  to  fight  shy  of  giving 
their  daughters  in  marriage  to  a  man  who  already  had  a  mairied  and  registered  wife 
living. 

3750.  Do  you  think  the  natives  would  register  at  all  ? — I  think  so,  because  they 
are  a  law-abiding  peoj)le.     The  Kafu*s  are  very  gocxl  in  that  way. 

3701.  Do  you  not  think  that  the  fear  of  bastardizing  their  issue  woidd  have  a 
deteiring  eU'ect  ? — It  might ;  but  I  believe  they  would  be  in  uniton  with  the 
Government. 
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3752.  If  you  found  that  the  natives  expi^essed  a  strong  oppoution  to  a  registration    ^y-  nichaid  Bid. 
law,  would  yon  still  pass  it  P — ^No,  I  would  never  do  anjrthing  in  strong  opposition  to       Oot  i  18«1. 
them. 

3753.  If  the  natives  did  not  register,  would  not  the  effeot  he  this,  that  3'ou  woidd 
have  a  number  of  women  who  tliey  looked  upon  as  wives,  not  wives  in  law,  and  a  num- 
ber of  cliildren  that  they  looked  upon  as  their  legitimate  offspring,  bastanlized  P — ^Yes, 
for  a  time  tliey  woidd  be  ba^turdized,  but  parents  could  make  settlements  on  their 
cliildren,  and  the  law  might  recognize  those,  without  acknowleilging  the  children  08 
legitimate. 

3754.  That  is,  in  fact,  what  you  think  such  Kafir  settlements  do  now  ? — ^Yes,  those 
made  durinj2:  life-time. 

3755.  Would  you  recommend  some  provisions  by  whi(;h  a  Kafir  would  be  enabled 
to  leave  his  property  to  his  second  or  tliird  wife,  altliough  not  recognizing  them  as  such  '^ 
— I  woidd  simply  lea^•e  them  alone.  My  oi>inion,  is  that  we  should  only  recognize  the 
first  registered  mamago,  and  leave  the  husband  to  adjust  his  property  by  settlement  be- 
fore death. 


ThitniUnj^  i)t/f  October. 

IMIKSKM  : 

►Sir  J.'D.  Barky. 
Mr.  Stankokd.  I  Mr.  RolJ.ANn. 

The  Rev.  lUchard  Birf  re-exaniinod. 

375C.  Sir  J,l).  llarvf/,']  In  reference  to  my  ju-evious  examination,  Mr.  President  and      ^'^*  ^'^^'^  ^'"'' 
gentlemen,  I  Avisli  to  add  that  I  liave  luiothor  objection  to  idvulobola,  and  it  is  this  :        Oct.  6,  I88I. 
Kafir  laboiu-  is  very  inipoi-tant  in  our  towns,  and  many  of  the  ])Coj)le  are  taking  up 
their  residencto    amongst  us.     I'lioy  are,  as  a  rule,  poor,  and  if  anytliing  were  done  in 
regai'd  to  legalizing  ukulobola  it  would  boar  vt^rv  liard  upon  them. 

3757.  1  lave  Kafirs  living  in  town  any  difficulty  in  getting  wives? — Yes,  they 
have  to  work  a  long  time  before  they  are  rich  enough. 

3758.  Do  Kafirs  in  town  practise  this  system  of  ukidobola  / — Some  do,  and 
othei's  do  not. 

3750.    Have  not    Kafh-s   living   in   towns   increased   o]>])oi-tiniities   of   a('quiring     ' 
money  / — Y(»s,  but  cattle  are  becoming  very  (jxi)cnsivc,  and,  therefore,  more  value  is 
ffiven  now  than  formcrlv  for  wtmicn. 

3700.  Would  you  object  to  the  ukulobola  beuig  in  nioney  instead  of  cattle  f — I 
AVoiUd  not  in  any  way  give  consent  to  such  a  transaction.  My  chief  obj(?ction  is  that 
it  is  a  specif *s  of  slavery. 

37(31.  If  you  recognize  the  first  niaiTiage  woidd  not  the  vast  majority  of  heathen 
natives  go  on  ja-iictising  their  ])rcsent  custom  of  polygamy  / — I  do  not  think  so,  but  it 
is  a  matter  of  opinion. 

3702.  Wluit  would  v<>n  ad\is(Mn  reference  to  this  niatt(T  outside  the  colon v  / — I 
would  register  only  first  nuirriagcs,  and  the  rest  I  would  leave. 

3703.  But  that  means  bastardizing  the  issue  of  all  the  other  wives  / — Yes,  but  I 
woidd  not  be  in  haste.to  begin  it  outside  the  colony. 

3704.  Would  it  not  be  better,  outside  the  (?olony,  to  say  :  First  come  and  register 
all  your  nnuTiages,  so  that  }'oti  can  get  the  natives  to  look  upon  the  (lovemment  a,s 
their  niamage  officer,  and  tlien,  afterwaids,  wh(^n  you  have  gained  control  refuse  to 
register  more  that  one  mamage  / — I  woidd  say  :  give  tliem  several  yeai's  notice  that 
after  a  cei'tain  time  only  one  maniag<^  will  be  re(H)gnized.  I  would  not  register  all, 
but  I  woidd  allow  them  to  ])roceed  in  their  own  way  of  maiTying  until  a  certain  time, 
and  wlien  I  did  begin  registering  I  would  oidy  register  one  niamage. 

3705.  Y<m  think  registration  desirable  .'' — ^Very. 

3700.  But  if  you  gave  the  notice  you  s])eak  of  now  to  the  natives  beyond  the 
colony  do  you  think  they  would  come  in  and  register  .^ — I  would  leave  tlie  matter  of 
registration  beyond  th(^  lx)rder.  My  ex}>erience  of  them  does  not  enable  me  to  give  an 
opinion,  but  I  think  that  the  time  has  amved,  Avithin  the  colony,  when,  after  notice, 
we  should  comnK^nce  to  register  all  marriages,  and,  in  tin*  colony,  I  would  not  allow 
the  Government  to  register  any  polygamous  majriages.  The  elfetjt  of  so  doing  woidd 
be  prejudicial,  for  the  natives  would  consider  that  me  Qovemment  was  favourable  to 
polygamy,  which  it  certoiuly  ought  not. 
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feer.  Riehard  Birt.  3767.  In  regard  to  eircimicision,  does  it  exist  among  the  Chiistian  natives  on  your 

O  t  TTssi        station  / — Not  on  my  station.     I  have  as  many  as  150  Cliristians  on  my  place  who 
'        '       liave  not  submitted  to  the  rierlit  of  eircuracision. 

3768.  Does  the  custom  ohtaiu  among  the  heathen  natives  living  there  ? — Yes,  it 
does. 

3769.  In  an  objectionable  form  .^ — Very.  They  meet  together  for  dances  and  im- 
moral practices  connected  vdih  the  rite,  and  those  customs  ai-e  grossly  immoral. 

3770.  What  are  tliese  / — Well,  there  is  one  ior  instance,  which  requires  that  after 
the  young  man  is  well,  he  must,  according  to  their  custom,  have  connection  with  a 
woman  who  is  not  his  Avifo.  The  ooiiPt'quence  is  that  in  the  convalescent  stage  there  is, 
at  their  dances,  a  constant  scene  of  debaucht^ry. 

3771.  Would  you  put  this  down  by  legislation  / — The  customs  I  would. 

3772.  How  / — I  (;aiinot  say ;  but  they  are,  generally  speaking,  a  law-atiding 
people,  and  I  think  that  if  the  Govcnnucnt  issued  a  strong  law  against  them  they 
would  verv  socm  cease  to  exist. 

3773.  What  law  wouM  you  publish  against  them  .^ — I  cannot  say. 

3774.  Don't  you  think,  without  l(*gislatioii,  the  best  means  to  put  an  end  to  this 
state  of  things  wuuld  be  to  aj)point  hoaduion,  wlio  would  di.scom'age  these  practices,  and 
who,  by  the  aid  of  any  polioe  forego  available,  might  have  the  power  to  dispei^se  anv 
large  congregation  of  ]>ersons  as.semblcd  for  tlu»  puqjosi^  of  th(»  ahahwcfa  dances  f — -I 
have  no  means  to  suggest ;  but  I  would  say  that  if  means  shoidd  be  discovered  it  is  most 
desirable  that  they  should  be  api»lied.  I  do  not  blame  the  law,  but  I  wish  to  see  the 
practices  put  down. 

3775.  Mi\  tSf((/ffor(L^  Do  you  consider  tliat  the  natives  are  becoming  more  ad- 
dicted to  drink  now  than  fonnerly  / — Yes. 

3776.  Woidd  you  recommend  that  the  sale  of  intoxicating  (b'inks  to  natives  should 
be  prohibited  / — I  d<».     I  believe  it  would  be  of  vast  bunofit  to  tlie  natives. 

3777.  Do  you  think  thnt  the  pe()])l(?  Ihcnisj'lves  wuuld  be  generally  in  favour 
of  such  prohibition  /—I  avouM  verv  nnich  liko  to  see  a  vote  of  the  people  taken  on  the 

"    subject.     I  believe  that  thoy  would  like  to  ke^^j)  the  canteens  out,  but  1  WQuld  readily 

appeal  to  the  peo])lt'.     Even  the  woni^n  and  ehildreu  cannot  resist  the  temptation  to 

drink,  and  unless  tlier*?  is  a  ('Im'stian  principle  to  prevent  it,  the  vice  grows  upon  Wieni. 

*  Tlie  natives  have  said  again  and  again  why  do  you  let  these  men  come  and  sell  brandy 

amongst  us. 

377«S.  Do  you  consider  the  use  of  tliPir  own  Kafh'  btvr  injm'ious  / — Yes,  where 
they  drink  to  excess. 

3779.  But  as  an  article  oi'  food  it  is  wholesome  / — I  do  not  object  to  it,  for  it  is 
often  not  only  di-ink  to  them  but  food. 

3780.  Do  vou  iind  that  the  women  are  as  tenjuious  u.s  the  men  in  reference  to 
their  customs,  especially  of  ukulobola /— [  think  so,  but  1  have  not  been  where  the 
practice  is  common  for  manv  vears,  and  I  can  Icstifv  tliat  its  ab:>cncc  tends  much  to  the 
hai>j")iness  of  those  who  have  married  without  it. 

3781.  Do  you  consider  that  ])resents  of  cattle  after  iii:i]riag(*  is  a  <liiVcrent  thing  to 
idculobolo  .<^ — Well,  the  Fingo(»s  are  now  giving  ten  lu^ad  of  catth;  after  the  mariiage. 
It  is  a  recognized  thing,  and  they  cling  very  tenaciously  to  their  customs. 

3782.  More  so  than  th(»  Kafirs  / — T  tliink  so. 

3783.  So  far  as  you  are  acquaint od  with  the  natives,  do  you  observe  signs  of  pro- 
gress amongst  the  people  of  this  district  /—I  speak  for  my  ov/n  station,  and  the  desirable 
work  is  very  much  extending. 

3784.  Have  you  any  industrial  school  on.  your  htation  / — We  have  a  gii'ls'  board- 
ing school,  but  no  industrial  school. 

3785.  Would  you  lik(^  to  see  the  system  of  in<lustrial  schools  extended  / — Yes. 

3786.  If  you  could  receive  (iovernniont  aid  in  tlie  shajie  of  money  would  you 
establish  one  at  Peelton  .^—1  think  at  my  age  I  could  not,  but  i  should  like  to  see  it, 
and  I  believe  it  could  be  done  with  great  benellt.  A\'h(»n  Sir  (icorge  trrey  was  in  the 
colony  he  offered  a  grant  towards  the  erection  of  an  in<lustrial  seliool.  The  olfer  was 
l>laced  before  oiu:  Board  of  Dire(;tors,  wlio,  however,  not  seeing  their  way  (?loar  to 
imdertaking  the  responsibility,  Avere  obliged  to  declines  it. 

3787.  Do  you  think  it  would  be  advisable  for  the  (iovorinneiit,  in  oixler  to  en- 
courage these  schools  to  give  grants  towards  their  eonslrur!i«;ii  jiiid  maintenance.'^ — 
I  think  it  should  be  done  if  possible.  1  might  mention  tliat  Sir  (reortro  (irey  offered 
a  grant  for  the  construction  of  a  girls'  school,  and  tliat  I  acce])te(lit  on  my  own  personal 
responsibility. 

3788.  Have  missi(jnary  efforis  tendt^d  suocc-sfidly  in  the  direction  of  raising  thQ 
status  of  women  .^ — It  has  amongst  the  Clu-istian  women,  very  much. 


MINUTES   OF    EVIDENCE.  ^l3 

3789.  Are  girls'  boarding  schools  common  ? — No.     I  only  know  of  three  or  four.   Rev.  Riehm-d  BWt. 
There's  one  at  Lovodalc,  and  our  own,  also  the  Hev.  Mr.  Taberer's,  and  there  is  another       Oct.TT85!. 

I  think,  though  I  cannot  for  the  moment  say  Avliere. 

3790.  What  proportion  does  the  number  of  girls'  schools  bear  to  the  mmiber  of 
boys'  schools  ? — I  cannot  say  exactly,  but  the  boys  predominate. 

3791.  In  view  of  the  fact  that  so  much  more  attention  has  been  paid  to  the  train- 
ing and  education  of  ntitive  boys  than  to  that  of  girk,  would  you  recommend  an  ex- 
tension of  industrial  schools  for  gu-ls? — Yes,  I  think  it  is  very  impoi'tant.  The  girls' 
school  at  Peelton  is  under  the  charge  of  a  lady,  of  whose  services  I  cannot  si>eak  too 
higldy,  in  fact  tliey  are  invaluable.  She  has  tlie  etu'e  of  some  forty  boarders,  and  about 
125  day  scholars. 

3792.  Is  this  institutiim  successfid? — It  is  very  successful. 

3793.  Does  Government  give  you  any  sui)port  ? — Yes,  we  receive,  according  to 
the  nde  laid  down  by  iJr.  Dale,  aid  for  both  teachers  and  boarders,  and  the  system 
works  well. 

3794.  Sir  «7.  D.  B((n'i/.']  On  mission  station,  where  there  are  no  industrial 
schools,  but  wliere,  witli  Government  aid,  the  missionaries  are  willing  to  imdert^ke  the 
work,  do  you  think  it  ^^  ell  tlmt  botli  boys  and  gu'ls  of  su(.*h  industrial  institutions  shoidd 
be  under  themnnagoment  of  the  mission  body,  but  subject  to  regulations  made  by  the 
Government  ? — Y^es,  I  would  mention,  liowever,  that  our  society  is  now  about  with- 
drawing from  l*eelton  altogether,  and  the  people  will  have  the  option  of  dhy  change 
which  may  be  made  if  tliey  wish  it. 

3795.  Wherever  any  religioiLS  denomination  exists,  and  has  the  opportunity, 
woidd  you  (^ncom'age  this  systum  of  Government  aid  I-' — I  would  decidedly. 

3796.  Do  you  think  that  Government  should  itself  start  this  school  system  without 
connection  with  any  reli<^ioiLs  body,  or  rather  that  the  Government  shoidd  confine  its 
actic^n  to  merely  ai«liiig  such  religious  bodies  as  are  able  and  willing  to  imdertake  these 
establishments  y — I  tliink  that  (Joveniment  sh<jid«l  rather  aid  than  establish,  although 
there  might  be  casts  wliere  the  (iovennnent  might  see  it  necessjuy  to  do  so. 

379 r.  In  regard  to  laud  tenur<',  }'ou  know  the  nature  of  the  Kafir  system  of  land 
tenure  ?— I  have  a  better  knowledge  of  tlie  land  tenure  at  Peelton. 

3798.  .What  is  it  ^ — Tlu^  Govenmient  gave  individual  title  to  building  lots  and 
garden  lots,  Avith  rights  of  connuomige,  and  it  answers  very  Avell. 

3799.  Would  you  insist  on  j)ersonal  occupation  ^t — Seeing  that  it  sometimes  be- 
comes indespt 'Usable  for  iin  erf-liolder  to  go  out  and  earn  enough  to  set  himself  going 
again,  I  do  not  thhik  so.  1  should  say  that  Su'  George  Grey,  in  the  original  distribution 
of  the  land,  only  gave  four  acre  lots.  This  was  not  enough,  and  I  approve  of  the 
present  survey  whi(^h  is,  I  believe,  in  ten  acre  lots. 

3800.  These  ten  acr**  lots  include  the  right  (;f  gi'jizing  on  the  commonage? — Yes. 
3S01.  Would  natives  cultivate  ten  acres  S—Y'es,  even  more  than  that. 

3802.  Would  \'ou  .M'll  tli(?se  plots  to  natives  only  y— Y'^es. 

3803.  Wny  not  allow  Eiu'oi)eans  to  buy  also  i^ — BecaiLse  they  are  not  retpiired 
there,  and  j)erhaps  they  would  bnng  in  canteens  or  sell  liquor  surreptitioush',  or,  what 
not  I     There  is  no  advantage. 

3804.  Is  not  there  some  civilizing  influence,  notwithstanding  these  disadvantages, 
by  bringing  a  native  land-owner  side  by  side  with  a  European  owning  about  the  same 
extent  of  land  I''— 1  think  the  disadvantage  would  far  outweigh  any  advantage.  I  do 
not  think  they  would  live  peaceabl\'.  The  European  would  manifest  pride  and  trespass 
and  woidd  give  annoyance. 

3805.  Would  you  allow  a  native  to  buy  from  a  German  ? — Yes,  if  the  Govern- 
ment had  no  objection. 

380G.  And  a  German  to  buy  from  a  native  ?— No,  because  he  has  come  to  Uve  in  a 
community  where  I  tliink  it  \\oidd  be  very  undesirable,  at  any  rate,  for  a  time. 

3807.  Is  there  an  increasiug  desu'o  among  natives  on  your  station  to  have  indi- 
vidual title  ? — Y'es,  a  great  wish  for  it. 

3808.  And  is  that  a  good  thing  t — A  very  good  thing  ;  they  have  a  feeling  that  it 
IS  their  OAvn,  and  of  being  under  the  British  Government.  It  breaks  the  power  of  the 
chiefs  and  their  old  system. 

3809.  Would  you  in  any  way  force  this  individual  title  upon  them,  or  lead  them 
on  to  the  task  for  it  ? — I  W(juld  not  force  it,  but  as  far  as  I  know  they  are  all  wanting 
individual  title.  I  have  put  the  question  to  several  natives  having  familiUps,  men  of 
intelhgence,  as  to  what  their  first  necessity  was,  and  they  individually  said  land,  and 
that  they  w^ould  even  sell  some  of  their  cattle  to  acc[iure  it. 

3810.  We  have  ln>;ird  that  there  ai'c  a  hirgo  number  of  titles  not  ttdcen  up.  What 
is  your  oj^inion  in  regard  to  this  ? — If  the  Gt)vemment  were  to  give  notice  tl^at  if  not 
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Rev.  Rii^hard  BirL  taken  lip  within  a  given  time  the  hmd  would  be  forfeited,  I  believe  the  whole  would  be 

o  f  "fl^iRfti        taken  np. 

'  ^^^  3S11.  Do  yon  think  tliat  most  of  their  disputes  arising  in  reference  to  hmd  ques- 

tions arc  invaiiably  tlie  result  of  existing  land  t(*nm*e,  and  are  sneh  as  woidd  justify  the 
cremation  of  a  judicial  tribunal  to  deal  with  these  disputes  ? — Some  power  beyond  a 
magistrate's  couit  is,  I  think,  <lesu\able  to  deal  with  these  cases,  but  what  that  iX)wer 
should  be  I  have  not  sufficiently  (considered. 

f)^V2.  Have  you  any  form  of  numicipal  govcmment  at  Peelton? — No,  but  we 
slioidd  like  to  got  it,  and  I  think  it  would  work  Avell  in  a  sini])le  form. 

'58l;5.  Mr.  tSfan/ord,!  You  do  not  wish  to  encom-nge  the  purchase  of  land  at 
Peclton  by  Europeans.  I)o  you  think  it  advisable,  in  other  parts  owupied  by  natives, 
that  some  i»rohibition  shoidd  exist  ? — !My  experience  is  oidy  formed  as  regards  Peelton, 
but  1  should  say  it  would. 

oSl  I.  Have  you  had  any  opjjori unity  of  judging  how  it  Avould  work? — No. 

oSL").  IVom  yom-  knoAvledge  of  both  do  you  think  th<»y  Avould  disagree  ? — I  think 
that  difference  would  arise  in  the  Avay  of  trespass.  I  am  of  opinion  that  Europeans 
would  assume  to  have  better  rights  than  the  natives,  and  I  think  they  would  not  get 
along  well  together. 

«)S1().  And  their  svstem  of  social  life  is  entir(4v  differc'ut  to  ours,  is  it  not? — Yes. 

'iSlT.  Would  not  that  alone  prevent  any  friendly  feeling  ? — No,  thei*e  is  often  a 
irii'udly  i'coling  between  Europeans  and  blacks  when  the  natives  are  li>'ing  on  a  fann 
and  renting  ])ai't.  1  think,  however,  it  is  better  to  keep  them  separate,  although  we 
liave  the  (fennans  very  near  to  us  at  IVelton.  I  should  like  to  state  that  during  the 
late  war  thei-e  Avas  not  a  single  native  in  this  district  joined  the  rebels  from  among  the 
land  owners  or  the  othei's.  Those  who  do  not  hold  land  are  hoping  to  do  so,  as  they 
have  had  laomises  that  there  would  be  some  jJan  for  giving  them  land.  That  hope 
jnay,  I  believe,  have  had  some  weight,  indii'cctly,  in  keeping  them  loyal. 

'i81H.  You,  therefore,  believe  in  this  individual  tenure,  wherever  possible,  being 
granted  Y—  V(»s,  I  think  it  would  be  a  very  good  thing  indeed. 

'JSIO.  Do  the  natives  at  IVelton  show  any  desire  to  purchase  land  ? — They  do. 

'5S::i(>.  What  st  vie  of  houses  arc  thev  building:  on  their  erven  at  IVelton ?-—TIie 
usual  round  luit,  but  ot  rather  a  su])erior  make.  Tho  reason  is  that  they  have  had  no 
"|U()])cr  ground  to  build  on,  for  no  (listribution  of  land  has  been  made  since  1856,  and 
the  const ruetion  mentioned  is  cheaper.  I  believe  after  the  siu'vey  Peelton  will  be  a  very 
different  pljice. 

158:21.  Do  you  consider  tliat  a  second-rate  square  house  is  better  than  a  8Ui>erior 
round  house  I'' — No;  I  think  the  round  house  better,  although  the  other  maybe  more 
civilizing. 

'3S*J'J.  Do  you  find  that  they  keei»  these  round  huts  cleaner  than  scpinre  houses? — 
1  should  ]iot  like  lo  siiy  that.  They  are  kei)t  very  dean  on  the  whole.  I  woidd  add 
that  where  individual  title  is  giv(»n,  many  of  the  ])eople  build  square  houses,  and  othei's 
who  would  build  scjuarc  houses  do  not  do  so  because  they  have  no  land. 

']H2').  A\'here  th<'re  Avas  a  niixe<l  (oninmnity  of  Europeans  and  natives,  and  free 
p\irchar:(»  was  allowed  between  theni,  don't  vou  think  the  tendencv  would  be  for  the 
strong  white  ]'ace  to  drive  out  the  weaker  J' — Yes,  or  there  woidd  be  a  gradiud  working 
out. of  the  black  race. 

'iS'>4.  ] )()  you  con^ider,  in  view  nf  this,  that  it  is  desirable  that  the  lands  wliieh 
fairly  belong  to  the*  natives  now  should  hv  secured  to  them  'r' — As  nnich  as  possible ;  that, 
1  think,  is  due  to  them  by  the  (fovennui^nt. 

tJS'i.").  1  )o  you  think  it  would  be  well,  where  they  arc  living  in  comnumities,  not 
having  individual  title,  that  a  deed  should  be  given  them  defining  the  outside  boundaries 
of  thi^ir  l(K-ationsi^ — 1  thiidv  it  verv  desirable  that  thev  should  have  the  outside  boun- 
daries  ])oiuted  out  and  the  land  given  them,  not  exactly  by  deed,  but  the  boundaries 
being  ]>ro]KTly  recognized. 

'j8*J().  But  it  might  hai)])en  that  one  (lovcnnnent  might  say  ye<s  those  are  the 
boundaries,  and  another,  no  f — A  deed  would,  perhai)s,  be  preferable.  . 

oS27,  Do  you  think  that  such  a  deed  woidd  tend  to  the  secmity  and  loyalty  of  the 

Jjcople  I'' — I  think  so. 

t)<S'2S.  Are  you  of  opinion  that  the  natives,  as  communities,  value  very  highl3'  the 
land  they  are  occujjying 'r' — 1  am  siu'c  they  do. 

'\<'2U.  Would  you  deem  it  a  just  act,  where  they  are  occupying  land  in  this  way, 
to  take  poll  ious  of  such  landMrithin  their  boundary,  and  put  them  up  to  public  com- 
petition V — Xo^  exccj)!  to  natives  ;  that  is  to  say  it  woidd  be  better  to  keej)  the  elan. 


tenure 


♦ivSrJO.  The  ultimate  goal  at  which  you  would  aim  would  be,  in  all  cases,  ixvlividiial 
re? — Yes,  that  would  be  the  object. 


3831.  Would  you  reoommend  that  m  giving  individual  tenure,  as  f ar  aa  poHsiblo,  Ber.  n 
the  present  plots  now  occupied  by  the  natives  should  l)o  followed  in  sun'ejang  or  not  ? — 
Yes,  and  I  woidd  put  them  into  small  groups,  a.s  far  as  praotieahle,  without  having  liu'ge 
centres,  toy  the  advantages  of  education. 

'iHfV2.  Have  you  ol)j^ervo(l  tlu'iv  is  a  %giT)wiug  doAvo  for  edufi(i(m  amongst  the 
people  ? — Yes,  particularly  amongst  the  more  ci\ilized  people. 

The  Rev.  Brf/ce  Rohh  examined. 

3833.  Sir  J.  2>.  Barn/,']  You  are,  I  believe,  a  Missionary  P — Yes,  I  am  a   Mission-     I^v. 
ary  of  the  Free  Cliiuxih  of  Scotland  at  Pirie,  and  have  been  one  for  thirty  yoai*??.     I  was 
boru  and  brought  up  in  Kaffraria,  but  rocf^ived  my  college  education  in  Scotland.     Soon 
after  my  arrival  here  I  wjis  engaged  in  missionary  and  educationtd  work,  at  Iv)vodalo, 
where  I  remained  nine  veai*s,  and  since  that  time  I  liav(»  been  at  Piri(». 

3834.  You  are  well  acquaint(Ml,  I  suj)posc,  witli  tli(^  native  laws  and  customs, 
and  the  native  liabits  of  thought  and  charactcT  'f — Yes,  haviiifv  been  con<?tantly  among 
them  in  connection  ^vith  mv  mission  work. 

3835.  Are  they  genendly  tenacious  of  their  customs  ? — Very ;  both  heathens  and 
Christians  are. 

3836.  Do  you  think  that  these  native  customs  should  fonn  the  basis  of  legislation, 
and  that  we  should  act  upon  them  generally  ? — Much  would  depend  upon  the  locality 
for  which  the  law  was  hitended.  In  the  colony,  the  colonial  law  might  be,  to  some 
extent,  introduced;  but  in  temtories  beyond  the  border  I  would  recommend 
that  natiA'e  laws  and  customs  fonn  the  basis  of  legislation,  leaving  out  such  as  are  bad. 
I  woidd,  except  one  thing,  at  least,  in  regard  to  applying  the  colonial  law  as  the  basi«4 
of  native  legislation  within  the  colony,  and  that  is  our  law  of  inheritance.  I  do  n(;t  see 
how  you  can  apply  it  with  success  to  the  natives. 

3837.  "Wniynotr* — Betmnse  they  h)ok  upon  the  l{(m*ian-I)iitch  law  of  inheritance 
as  an  imnatmnil  law ;  and  I  have  not  met  with  a  siugle  native,  who,  after  it  has  been 
explained  to  liini,  aj^proves  of  it. 

J1838.  "What  port  of  the  law  have  you  explained  to  them  that  they  so  condenni  'r — 
The  part  to  which  they  ob]>ct  is  this  :  that  after  a  man's  death  his  propei-ty  is  divided 
into  two  parts,  his  wife  gets  one-half  and  the  remaining  half  is  divided  into  as  many 
equal  portions  as  there  an»  ihildren  and  the  siu'viving  s])ouse  ;  and  of  these  portions  the 
wife  takes  one  in  common  with  the  (rluhhen.  They  object  to  such  a  division  im  this  as 
an  unnatural  one.  Their  ideas  of  a  familv  are  these :  There  is  a  father,  a  motlur, 
and  the  children,  the  father  behig  the  head  and  representative  of  such  family  and  hav- 
ing to  care  for  them.  A  daughter  of  his  house  on  marrviug  entei*s  another  family  and 
becomes  a  jmrt  of  it,  and  to  take  tlie  woman  who  now  behnigs  to  this  otluT  family  and 
give  her  an  inheritance  in  her  father's  house  they  consider  mijust.  As  soon  as  she* 
became  a  wife  she  sepoi-ated  from  his  fcunily  and  obtaintMl  rights  in  her  hnsband's  house 
and  family.  ShoiUd  her  husband  die  she  may  remain  a  mistress  of  his  place  witli  her 
children.  Slicmld  she  leave  and  r(?-enter  her  father's  familv,  she  is  af^ain  reco<rnize<l  as 
a  daughter  there,  and  can  be  again  married  oi^t  from  thence.  A  good  idea  of  the  native 
mode  of  thought  on  this  subject  may  be  gathered  from  the  fact  that  on  no  account  can 
a  Tiddow  be  miuiiefl  fnmi  her  late  husband's  place,  she  must  come  ba<'k  fii'st  to  her  father's 
familv  bef(U*e  she  can  re-marr\'.  It  is  the  same  with  us  to  a  certain  extent.  If  nn* 
daughter  manies  she  gets  anotlier  name,  becomes  Mi-s.  So-and-so,  and  entei-s  anolhcT 
familv.  If  niv  son  nuirries,  the  ladv  he  nianies  p^i^ti^  mv  name,  and  enters  mv  fa"!nilv. 
The  natives  regard  the  case  in  this  light,  for  they  an^  a  patriim  hial  i)eople.  It  is  said 
n  Kafir  girl  has  no  inheritance,  and  tlie  inferenee  is  drjiwn  tliat  she  has  no  riglits.  Th;it 
is  not  the  case.  As  long  as  she  remains  in  her  father's  family  she  has  the  right  to  lie  sup- 
jK)rteil  and  to  be  treated  as  a  < laughter,  not  as  a  slave.  AMien  she  manies  she  enters 
lier  luLsband's  family  as  a  danglitei".  Sliould  her  husband  die,  as  widow  she  is  consultrd, 

I)rovideil  she  remains  on  her  lius})and's  place.  The  son  who  becomes  heir,  cannot  do  as  lie 
ikes  with  his  father's  pro]>ei-ty.  He  must  consult  his  mother  tuid  his  brothei^s,  and  his 
msters  too.  If  the  son  does  not  treat  her  jiLstly  he  can  be  reixn'ted  to  the  chief  Jind 
jumished.  Their  idea  is  simply  this,  that  the  wife  is  one  of  her  husband's  family,  and 
she  must  not  be  treated  as  a  strang(»r  or  foreigner  in  that  family.  Ihit  Avhile  in  that 
family  she  is  a  stranger  to  her  father's. 

3831).  (\an  vou  state,  brieflv,  Mr.  I{oss,  Avhat  knowbHW  vou  have  of  the  various 
inter-colonial  natives  ? — "When  at  Ijovedale,  I  was  chielly  among  the  Fingoes,  since 
then  I  have  been  among  Uaika  Kafii*s  as  well  as  Fingoes. 

3840.  What  knowledge  havt*  yon  of  tlieni  y— My  experience  is  that  Fingoes  con- 
form very  much  to  our  customs,  or  to  the  uaik:i  customs,  or  to  both,  according  to  cir- 
cumstances,    Tlie  Fingoes   are  an   agricultural  people,  while   the  Kafirs   are  a  pastoral 
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B«r.  Biyw  JKtM,    people,  but  the  Fin^poes  have  been  greatly  influenced  by  people  among  whom  they  were 
Ool  TliMi        placed  after  their  dispersion  ;  they  have  been  wise  in  adapting  themselves  to  droum- 
*       '       stances. 

3841.  If  a  Fingo  lived  amongst  Gaikas,  would  he  adoi)t  their  ways  P — He  would 
to  some  extent,  but  adherence  to  tribal  and  family  relation  would  be  strong. 

3842.  The  family  relation  is  in  fact  the  tribal  relation  ? — Yes,  the  natives  are  a 
ver>''  patriarchal  people.  Tlie  father  is  the  head  of  his  family  ;  the  owner  of  a  village 
is  tne  father  of  the  place  ;  and,  thus  it  rises  in  gi'adatiou  \ip  to  the  (;hief,  who  is  father 
of  the  whole  tribe.  The  father  of  a  family  adniinistt.a*s  law  and  exercises  authoritv 
within  that  family.  The  head  of  a  tillage  ndos  that  ])laco  and  allots  the  land  occupied 
by  the  fimiilies  there ;  and  the  chief  nd(»s  tlie  tribe  and  look  after  its  interests.  But  the 
father  must  considt  the  family,  the  head  of  a  ^'illage  must  (consult  the  men  there,  and 
the  chief  must  considt  his  councilloi-s. 

3843.  In  this  do  you  not  trace  the  genu  of  municipal  institutions ;  and  don't 
you  think  this  germ  coidd  be  developed  so  as  to  give  better  eltect  to  it  ? — It  ooidd,  but 
you  cannot  vass  to  it  inmiediat(^ly. 

3844.  How  would  you  ])roceed  to  elfeet  this  ? — Within  the  coLmy  I  would  adapt 
my  regulations  to  circumstaiu^es,  but  beyond  tlie  colony  I  woidd  not  interfere  much 
Avith  their  ideas.  I  woidd  carefully  consider  and  promalg-at'^  trviftoi  rnjulfdions  and  laicH 
of  a  simple  character,  so  that  both  peoj>le  and  magistrat(^s  should  luiderstand  them,  and 
I  would  be  very  careful  in  my  selection  oi  officials,  wlietlier  black  or  white.  I  would 
connect  the  municipal  officials  with  the  Goveniment  by  means  of  the  magistrate. 

3845.  In  this  transition  stage,  wliieh  of  their  laws  would  you  touch  or  alter  in  the 
colony  ? — I  would  put  down  altogether  the  ])ractiee  of  witchcraft.  I  would  put  down 
polygamy ;  all  the  immoralities  of  the  infonjanc  ;  all  the  inunoralitics  connected  with 
circumcision  ;  and  I  would  make  regidations  that  the  ukulobola  should  not  be  abused. 
Thtit  is  Tvithin  the  colony. 

3846.  What  do  you  define  witchcraft  to  be  ? — The  thing  is  rather  complicated. 
What  a  native  considers  to  be  iritchcraft  we  do  not.  What  ho  considers  to  be  the 
antagonist  of  witchcraft  wo  consider  to  be  of  the  essence  of  it. 

3847.  What  does  a  native  consider  to  be  witchcraft  ? — Using  occult  means  to 
accomplish  the  illness  or  death  of  any,  whether  persons  or  cattle. 

3848.  What  is  the  usual  evidence  of  witchcraft  among  them  ? — Their  evidence  of 
witchcraft  is  not  what  we  consider  evidence,  nor  what  they  themselves  would  consider 
e>ddence  in  any  other  case  but  witchcraft. 

3849.  How  do  they  prove  a  case  of  witelioiaft  ? — Tluy  get  a  witch  doctor,  and 
this  doctor  smells  out  or  denounces  a  i>erson  who  is  supposoil  to  have  caused  the  illness 
of  another.  Tlie  doctor  states  what  means  the  person  used  to  carry  on  his  ^ntchc^aft, 
and  produces  those  means.  If  the  sick  man  dies,  the  doctor  is  questioned  vety  much 
on  the  matter,  but  there  is  no  calling  of  witnesses. 

3800.  What  are  the  most  frequent  charges  brought  against  the  accused  by  the 
doctor  ? — lie  states  that  a  man  has  gone  to  a  grave  aiid  <liig  up  the  body  and  cut  bits 
off  it,  or  has  taken  small  pieces  of  articles  of  elothiug  or  anything  what i:ver,  and  has 
used  it  as  a  means  of  sorcery.  The  doct(.>r  may  produce  anything,  a  tv.  ig,  or  a  bono, 
and  I  have  known  a  piece  of  soap  i)rodu(.ed. 

3851.  But  when  a  doctor  charges  a  man  \rith  liaviu^!^  gone  to  a  grave  and  taken  out 
a  body,  does  he  give  evidence  that  a  gi-ave  has  \):y-\\  disturbed  r — No,  he  is  not  called 
upon  to  prove  the  thing  by  facts  witnessed,  beraus(»  h(^  sees  the  whole  in  a  dream,  and 
he  relates  in  very  indefinite  ambiguous  language  ^^'hat  he  luis  se<'n  thore.  Tliis  might 
in  some  particulars  tally  with  what  the  listeners  themselves  ku«)w  to  be  the  case,  and 
they  express  their  approval.  \\\  these  indications  the  witeli  doctor  gradually  gets  to 
know  some  facts  perhaps,  and  as  he  mixes  these  willi  his  statement  the  people  come  to 
the  conclusion  that  the  accused  man  is  <j;uiltv  as  a  s.'>rt'erva'. 

3852.  If  the  man  denies  that  a  body  or  au}  thing  else  has  been  taken  out  of  a 
grave,  has  the  doctor  to  prove  it  Y — The  d<x'tor  mnst  j)roduce  the  articles.  The  whole 
transaction  is  supposed  to  have  taken  place  in  the  dark  and  in  secret,  but  he  must  un- 
earth the  proofs  of  the  crime.  The  evidence  llie  doctor  adduces  niav  be  created  by  liim- 
self  ;  he  may  manage  to  make  his  statc^ments  and  the  articles  he  produces  tally  with 
each  other,  and  obtain  the  greater  credit.  AVlicn  a  doctor  is  called  in,  he  has  to  state 
what  the  party  consulting  him,  has  come  about,  and  overvthing  connected  with  the 
matter.  Whilst  he  is  stating,  the  people  clap  their  Inmds  and  cry  **Siyavama,"  that  is, 
"  we  agree  to  that."  lie  states  nlany  and  various  tilings  ;  at  the  same  time  ho  is  watch- 
ing what  effect  his  words  have,  and  by  observing  how  they  clap  their  hands  and  cry 
"  Siyavama,"  when  he  comes  to  some  part  which  pleases  them  more  than  usual,  ho  re- 
peats that  more  strongly,  continuing  in  that  line  until  at  length  they  come  to  the  con- 
clusion that  this  is  the  real  thing. 
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3853.  Can  yougive  any  instance  of  the  belief  in  this  witchcraft  ooming  to  your  Bov.  Bryee 
own,^owledge  ? — xes,  I  was  in  the  Transkei  about  14  years  ago,  when  a  ptoty  of  q^  *J^g 
horsemen  rode  into  the  \'illnge  where   I  had   put  up.     I   found  that  they  were  young  *   ' 
men  who  were  returning  from  consulting  a  famous  doctor  in  Kjoli's  eountrj'-,  relative  to 

the  illness  of  a  certain  headman.  (They  gave  in  their  report  in  my  hearing).  It  ap- 
peared that  the  doctor  had  stated  such  and  such  to  be  the  case,  and  finally,  that  tne 
neadman's  illness  was  caused  by  some  man,  away  in  another  part  of  the  Tnmskei,  who 
was  jealous  of  him,  because  of  his  rising  in  the  esteem  of  the  Government  through  his 
eloquenoe ;  and  they  then  went  on  to  state  a  number  of  facts  which  had  occurred  in 
connection  with  this.  At  the  conclusion  of  the  report  the  man  said,  "  I  have  been  to 
many  doctors,  but  this  doctor  has  stated  the  truth." 

3854.  Can  you  state  any  cases  of  these  doctors  denouncing  persons  ?— The  difficul- 
tieB  in  the  way  of  telling  clear  cases  now  are  very  great.  In  British  territory  it  is  a 
crime  for  a  man  to  denounce  another  as  a  criminal,  guilty  of  witchcraft ;  these  doctors, 
therefore,  do  not  denoimce  any  party  by  name,  but  indicate  simply,  so  that  the  courts 
cannot  take  them  up.  Further,  we  cannot  get  at  cases  where  they  go  through  the 
whole  thing.  A  doctor,  in  order  to  avoid  the  courts  of  law  and  still  get  his  pay,  will 
state  so  lliuch  of  the  case  and  then  refer  the  party  consulting  him  to  another  doctor  to 
go  on  further  with  it,  and  so  on  to  another.  I  have  known  a  man  giving  twelve  head 
of  cattle  and  not  getting  to  the  end  of  the  case  after  all. 

3855.  Do  you  know  of  any  case  in  which  any  man  has  been  convicted  by  the  natives 
by  witchcraft  ? — I  cannot  now  state  a  case  from  beginning  to  end,  but  there  is  one 
which  occurred  when  I  was  a  boy,  which  is  fully  recorded  in  my  father's  journals,  he 
being  present  when  they  were  torturing  a  man  who  would  not  confess,  and  continued 
torturing  him  for  days,  the  missionary  remonstrating  in  the  meanwhile,  without  success. 
At  length  they  let  him  go  and  he  went  off  to  some  distance.  Shortly  afterwards  he 
was  foimd  by  the  people  of  the  station,  but  although  he  was  taken  care  of,  he  died 
of  the  effects  of  the  torture.  There  was  another  case  in  which  a  woman  and  her  son 
was  tortured,  and  the  son,  coward  that  he  was,  laid  the  whole  blame  on  his  mother,  and 
they  let  h^m  go  and  tortured  her.  The  missionary  did  what  he  could  on  her  behalf  and 
flhe  was  released,  and  recovered. 

3856.  Then  torture  is  practised  ? — Yes.  It  was  one  of  their  means  of  arriving  at 
the  truth.  When  a  youth,  I  heard  of  a  case  in  which  a  man  was  tortured  to  death. 
Witchcraft  is  a  great  crime  in  Kafir  law. 

3857.  Under  your  definition  of  witchcraft  do  you  include  poisoning  P-^-Yes. 

3858.  Are  there  any  other  forms  of  witchcraft? — I  am  not  aware.  I  may  state, 
however,  that  the  word  "  ubugq wira,"  used  to  denote  Avitehcraft,  comprehends  all  un- 
natural crimes.  Incest  would  be  included  under  this  term,  and  indeed,  all  crimes 
deemed  worthy  of  death. 

3859.  Witchcraft,  I  take  it,  is  a  supposed  power  of  producing  physical  effects  by 
charms  and  other  means  secretly  ? — Yes  ;  and  it  means  something  more.  It  includes 
the  use  of  secret  means  to  produce  effects  which  might  naturally  result  from  those 
causes,  as  poisoning  and  infecting.  I  may  here  remark  that  a  prevalent  evil  among 
Kafirs  is  the  accusing  people  of  witchcraft  and  slandering  people  secretly  by  imputing 
the  practice  of  it  to  mem.  In  common  conversation  I  may  call  a  man  a  wizard,  but 
the  charge  would  be  a  very  different  thing  if  made  by  a  doctor ;  the  man  accused  would 
at  once  be  under  a  ban. 

3860.  What  part  of  this  practice  of  witchcraft  would  you  make  a  criminal  offence 
in  law  ? — The  disturbing  of  a  grave,  and  the  smelling  out. . 

3861.  Would  you  make  an  imputation  of  witchcraft  criminal  P — When  it  comes 
from  a  man  professing  to  be  a  witch  doctor  and  called  in  to  state  what  is  the  matter  with 
the  person  ill.  I  would  make  it  criminal  when  anybody  could  bo  detected  in  an  at- 
tempt to  practise  witchcraft,  which  is  really  injurious. 

3862.  Is  there  torture  practised  among  the  natives  for  anything  else  but  witch- 
craft P — In  former  days  if  a  thief  was  detected  and  caught  he  was  bound  up  and  could 
be  thrashed  with  rods,  and  the  young  people  could  thrust  thorns  or  pins  into  him  uhtij 
he  confessed.     It  was  allowable. 

3863.  In  trying  cases  had  they  any  form  of  oath  P — I  cannot  say. 

3864.  Do  you  know  of  any  native  law  by  which  a  man  is  punishable  for  giving 
false  evidence  ? — When  a  man  brings  a  false  charge  against  another,  especially  if  the 
accused  was  discharging  his  duty,  he  is  punished  by  fine. 

3865.  You  say  among  other  things  you  woiUd  legislate  for  is  polygamy.  How 
woidd  you  deal  with  it  ? — By  ignoring  it.  I  think  it  would  be  too  much  to  disinherit 
the  children  of  polygamists  at  once,  but  the  thing  might  be  done  in  this  way ;  I  would 
have  aU  existing  marriages  among  the  natives  reported  and  ro3:i8t0red,  and  liave  officers 
appointed  to  see  which  of  all  these  marriages  were  in  accordance  with  law,  and  all  these 
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Bev.  Bryce  Sou.    I  would  recognize.     I  would  fix  a  certain  date  after  which  every  marriage  aooording  to 
•  OolTTssi        i^fttive  oustotn  should  be  registered,  and  if  it  was  a  polygamous  marriage  I  would  not 
'  ooimtenauce  it  in  any  way.  All  recognized  marriages  after  the  date  fixed  snould  be  those 

of  monogamists  only. 

3866.  "Would  you  punish  by  criminal  law  all  who  after  that  practised  polygamy  f 
— I  am  not  prepared  to  eay. 

3867.  I)oii't  you  think  that  if  you  merely  refused  to  recognize  polygamy  after  a 
certain  day  you  would  find  no  natives  would  roister  P — ^I  would  not  entertmn  any  cases 
arising  out  of  unregistered  marriages. 

3868.  If  they  did  not  register  would  not  the  effect  be  that,  under  such  a  law,  more 
than  half  the  native  population  would  be  bastardized  P— -I  am  not  prepared  to  say  it  would, 
for  this  reason :  In  any  changes  that  I  would  make  I  would  adopt  all  proper  means  to 
get  these  regulations  carried  into  effect.  The  absence  of  energy  in  carrying  out  the 
administration  of  laws  and  regulations  I  consider  a  great  defect  in  South  Africa.  We 
make  laws  and  regulations,  but  do  not  succeed  in  putting  them  into  operation  properiy. 

3869.  You  are  doubtless  aware  that  an  attempt  was  made  to  import  into  the  Cape 
Colony  a  law  similar  to  the  Kaffrarian  Ordinance  No.  10  of  1864  ? — Yes. 

3870.  And  that  a  petition  was  then  presented,  signed  by  several  missionaries,  to 
the  Government.  Do  you  approve  of  that  petition  ? — There  is  one  part  I  disapprore  of, 
and  that  is  where  it  says  it  would  recognize  polygamy.  I  remember  the  Ordinanoe  No. 
10  of  1864  being  read  at  a  meeting  beiore  it  was  passed,  and  I  saw  no  harm  in  it.  My 
idea  was  that  it  was  an  ordinance  for  a  transition  state,  and  that  there  would  soon  be 
another  ordinance  in  its  place.  After  this  ordinance  had  been  passed  we  found  that  it  was 
interpreted  as  recognizing  polygamy,  and  we  wrote  a  petition  to  the  Government  request- 
ing some  change  might  be  made,  but  we  were  informed  that  we  had  been  oonsolted 
before  the  ordinance  was  passed,  and  had  approved  of  it.  No  change  was  made  therefore, 
and  no  change  has  been  made  up  to  the  present  day.  If  these  trtmsition  ordinanoes  are 
to  bo  of  a  similar  nature  I  shall  become  quite  afraid  of  them.  1  consider  that  having 
taken  over  the  government  of  these  territories  we  are,  before  God,  responsible  f (nr  the 
right  governing  of  them  ;  and  supposing  the  natives  have  customs  or  laws  whidi  aie 
improper,  we  are  not  boimd  to  uphold  those  laws  but  rather  to  put  -them  down,  if 
possible,  or  if  that  cannot  be  done  to  ignore  them.  The  natives  look  up  to  the  British 
to  guide  them.  If  the  subject  of  legislating  for  them  be  carefully  considered,  and  if 
the  basis  of  our  action  be  either  the  law  of  nature  or  the  Divine  law,  putting  down  a 
few  simple  rules  on  broad  principles,  without  troubling  much  about  other  things,  I  tliink, 
will  be  most  likely  to  succeed. 

3871.  You  say  that  one  of  your  objections  is  the  immorality  in  connection  with 
the  intor\fane  f — ^Yes. 

3872.  What  is  the  immorality  ? — Well,  there  is  dancing  in  an  almost  nude  state 
for  one  thing,  and  the  intercourse  of  the  young  jieople  with  the  unmarried  females  and 
widows,  for  another,  and  there  is  the  obscene  language  used  in  tlie  dance. 

3873.  But  the  mere  dancing  in  itself  you  would  not  put  down  f — No ;  if  there 
was  no  obscenity  in  it. 

3874.  If  you  had  to  frame  a  law,  how  would  you  deal  with  these  things  P — ^If  a 
man  used  obscene  language  or  appeared  in  an  indecent  state  in  the  location  I  would 
punish  hun,  as  I  would  u  he  did  so  in  the  public  streets ;  all  such  improprieties  I 
would  put  a  stop  to.       ^ 

3875.  And  circumcision,  how  would  you  put  a  stop  to  that  ? — The  practices  eon- 
nected  with  circumcision  are  barbarous  in  the  extreme.  The  going  about  of  yonng 
boys  painted  white,  wearing  grotesque  kilts  and  hideous  head-dresses,  startling  norses 
and  endangering  riders  on  tlie  highways  is  outrageous.  I  woidd  make  it  fineable  if 
they  appecued  on  the  locations  and  public  places. 

3876.  Are  you  opposed  to  the  system  of  ukidobola  P — ^Not  as  much  as  to  the  other 
customs  I  have  mentioned. 

3877.  What  do  you  consider  it  to  be  P — The  giving  of  cattle  for  a  wife. 

3878.  Does  it  entail  any  obligations  on  the  person  who  receives  it  P — I  am  not 
aware  of  any  obligation  entailed  specially  by  the  ikazi.  In  any  case  the  girl's  father  or 
his  heir  is  boimd  to  maintain  the  wife  if  deserted  by  her  husband  and  comes  home. 

3879.  What  are  the  essentials  to  a  native  marriage  P — The  slaughtering  for  the 
bridal  party,  the  dance,  the  giving  of  the  ikazt\  and  the  bridal  procession  to  the  kraal. 
The  bndal  party  in  going  to  the  bridegroom's  place  carry  various  articles  contributed 
by  the  members  of  the  family  or  by  friends.  These  articles  are  taken  to  the  friends  of 
the  bridegroom.  After  the  cattle  forming  the  ikazi  have  been  given  to  the  bridal  party 
and  driven  home,  either  to  the  father  or  the  lieir,  as  the  case  may  be,  he  is  bound  to 
give  some  to  the  friends  who  contributed  to  the  woman's  wedding  outfit.  Sometimee 
oatUe  are  given  for  the  purpose  of  cohabiting  with  a  woman,  but  doing  so  forms  no 
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part  of  a  marriage.    Suppose  a  man  takes  a  fancy  for  a  woman  and  wishes  to  have  her    Rev.  Brye$  Hom, 
as  his  oonoubine,  he  is  bound  to  give  something,  and  that  is  the  hogu.  From  the  nature       Oct"6~T88i 
of  the  transaction  and  manner  of  the  gift  it  is  known  there  is  no  marriage ;  on  the  other  '   ' 

hand  the  tkazi  is  the  dowry  or  the  cattle  given  for  a  wife  only. 

3880.  What  are  the  evils  which  attend  ukulobola  ? — ^The  e\ils  attending  uku- 
lobola  are  those  of  the  transition  state ;  the  thing  itself  is  becoming  more  of  the  nature 
of  a  sale.  The  natives  are  getting  Eulropean  ideas  of  sale,  and  the  system  of  ukulobola 
is  becoming  greatly  abused ;  it  is  more  like  selling  and  buying  women  now.  Divorce 
among  the  natives  is  now  a  common  thing.  A  woman  runs  away  from  her  husband, 
say  at  starvation  time,  having  seen  a  man  in  better  circumstances  who  will  take  up 
wMi  her.  When  the  husbwid  comes  for  her,  she  appeals  to  the  court  stating  that  he 
has  ill-treated  her;  the  result  is  that  the  cattle  have  to  be  given  back  and  she  is  separated 
from  her  husband.  The  man  with  whom  she  is  living  gives  the  cattle  and  takes  her 
as  his  wife,  the  lawful  husband  thus  having  his  wife  taken  from  him  by  the  other  man, 
that  is,  by  the  adulterer. 

3881.  How  would  you  deal  with  the  evils  connected  with  ukulobola  ? — ^I  would 
deal  with  them  indirectly.  There  are  no  persons  who  have  so  effectually  repressed 
those  evils  as  the  first  missionaries. 

3882.  How  did  they  put  it  down  ? — They  reasoned  with  the  people,  and,  in  many 
instances,  seem  to  have  been  very  successful.  Now,  however,  it  is  more  prevalent  than  at 
first.  The  Christian  Fingoes  have  led  the  way.  They  have  been  more  tenacious  of 
their  customs  than  the  first  converts  from  the  native  heathen,  who  were  Kafirs. 
They  practise  ukulobola  in  various  ways.  There  is  a  difFerence  between  a  heathen  and 
a  Ohnstian  ukulobola.  The  heathen  ukulobola  goes  before  the  marriage,  the  other 
alter  it.     The  Christian  calls  it  a  gi/f,  the  heathen  an  ikazL 

3883.  How  would  you  meet  the  evil  which  you  describe  as  "  more  like  bu^dng  and 
selling "  a  woman  P  What  legislation  would  you  suggest  ? — I  would  see  that  there 
were  no  improper  divorces  sanctioned,  and  no  improper  marriages  contracted.  Amongst 
missionaries  there  is  a  great  diversity  of  opinion  and  practice,  and  this  has  increased 
the  difficulty.  Although  all  missionaries,  Avith  the  exception  of  Bishop  Colenso,  are 
against  polygamy,  still  they  do  not  meet  the  difficulty  connected  with  this  thing  in  the 
game  way.  Amongst  the  8cotoh  missionaries  the  first  wife  is  recognized  as  the  wife. 
The  Wesleyans  allow  a  man  to  choose  one  from  his  numeix)us  wives,  and  she  is  married 
to  him  in  the  church,  and  others  deal  with  the  question  in  other  ways.  Now,  out  of 
this  diversity  it  has  come  to  pass  that  by  many,  native  marriages  are  not  recognized  as 
marriages  at  all.  Suppose  a  woman  leaves  her  lawful  husband,  according  to  the  native 
law,  a  missionary  would  marry  her  to  another  husband.  If  you  were  to  restrict  the 
man  to  his  first  wife,  and  if  you  were  either  to  control  or  ignore  ukidobola,  the  evils 
resulting  from  it  would  be  cut  down  very  much.  The  confusion  out  of  Avhich  evils 
arise  is  caused  by  not  having  one  simple  law  upon  the  legality  of  marriage. 

3884.  It  has  been  suggested  as  a  remedy  to  polygamy  to  cut  down  the  ukulobola 
and  never  allow  more  than  ton  head  of  cattle  to  be  given.  Do  you  agree  Avith  thatP 
— ^I  do  not  approve  of  it. 

3886.  Mr.  Stanford,']  Do  you  consider  the  introduction  of  canteens  in  native  loca- 
tions an  evil  P — ^Decidedly. 

3886.  Axe  you  of  opinion  that  they  should  be  suppressed  P — Tes. 

3887.  What  would  DC  the  feeling  of  the  natives  generally  on  that  question  P — ^In 
their  sober  senses  they  would  be  glad  if  canteens  were  cJtogether  suppressed. 

3888.  Is  Kafir  beer-drinking  carried  on  to  anv  extent  P — ^Yes ;  it  is. 

3889.  Do  you  think  it  should  be  stopped  P — ^As  much  as  practicable. 

3890.  Will  you  go  so  far  as  to  say  that  beer  gatherings  should  be  put  down  by 
law,  or  only  discouraged  P — Discourage  them,  and  pimish  severely  and  promptly  every 
offence  arising  out  of  them. 

3891.  Do  you  consider  that  the  natives  in  the  colony  should  be  under  a  special 
code  of  laws  or  not  P — ^I  am  against  special  class  registration  as  a  rule,  but  in  some 
instances  I  would  have  it  in  the  colony.  For  the  territories  beyond  the  colony,  I  would 
have  one  code  suited  to  their  present  condition.  » 

3892.  Do  you  think  that  agents  should  be  allowed  to  practise  in  the  territories 
lieycmd  the  colony  P — If  you  introduced  colonial  procedure  in  the  courts,  yes ;  if  not,  I 
would  give  them  something  else  instead.  I  would  have  either  the  native  custom  or  a 
modification  of  it. 

3893.  Would  you  recommend  that  intelligent  headmen  should  sit  as  advisers  to 
the  magistrates  in  criminal  and  civil  cases  P — I  would  have  a  different  manner  of  pro- 
cedure, I  would  allow  intelligent  natives  but  not  headmen  to  be  present  at  native 
cases  before  the  resident  magistrate,  and  to  assist  him  with  their  advice. 
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Kev.  Bryce  Ross.  3894.  Would  you  allow  hereditary  chiefs  of  rank  to  try  cases  in  their  tribes  with 

^    TToQt        right  of  appeal  to  tiie  magistrate  ? — ^Yes. 
uct.  6,  i»»i  gggg  ^^^1^  yQ^^  restrict  this  to  civil  cases?--!  would  give  them  power  to  try 

petty  criminal  cases  also. 

3896.  What  is  your  opinion  in  regard  to  the  natives  within  the  colony,  do  yon 
think  they  are  improving  ? — In  certain  things  they  are,  but  in  others  they  are  going 
back. 

3897.  Canyon  mention  any  of  these  things? — Well,  when  I  was  a  boy  aU  the 
Kafirs  were  sober ;  they  are  almost  all  drunkards  now,  with  the  exception  of  ChristaanB ; 
a  sober  chief  is  a  rarity ;  though  I  must  observe  that  I  have  not  had  much  experience 
out  of  my  district  after  the  war. 

3898.  Would  your  knowledge  extend  to  the  Gaika  tribe  and  the  Fingoes  ? — ^Yes ; 
and  the  Fingoes  are  more  addicted  to  drink  than  they  were.  Another  thin^  they  have 
gone  back  in  is  a  sense  of  responsibility ;  of  that  they  have  now  very  little  idea.  And 
there  is  little  or  no  respect  for  parents. 

3899.  Is  that  not  partly  due  to  the  abolition  of  the  collective  responmbpity  whidi 
they  had  under  their  own  laws  ? — I  do  not  say  that.  I  am  against  making  people 
responsible,  as  locations  for  spoors,  but  I  am  not  against  people  being  dealt  with  ac- 
cording to  the  patriarchal  idea  of  a  hamlet  being  responsible ;  it  is  according  to  the  law 
of  nature,  arising  out  of  authority  as,   say,   a  father  ought  to  have  control  over  his 

familv. 

3900.  How  would  you  give  them  this  authority  ? — I  would  make  laws. 

3901.  Can  you  suggest  any  ?  Might  not  our  own  laws  be  administered  for  in- 
stance ? — ^When  you  take  native  territory  you  must  say  either,  that  they  are  to  have 
their  own  laws,  or  our  laws,  and  that  these  are  the  laws  by  which  they  are  to  be  dealt 
with.  Now  you  have  a  loose  way  of  dealing  with  them.  For  instance,  the  law  of  the 
special  magistrate  differs  from  the  law  of  the  resident  magistrate,  hence  the  oonfuaon 
that  exists. 

8902.  How  would  you  deal  with  the  evils  arising  out  of  the  intoi\jane  ? — ^By  fine. 
In  every  case  in  which  a  girl  was  seduced,  I  would  punish  by  a  fine. 

3903.  And  you  would  put  down  polygamy  by  law  ? — ^Not  directly ;  that  oonldnot 
be  done ;  it  must  be  done  gradually  and  indirectly. 

3904.  Do  you  think  tne  natives  would  submit  to  interference  of  that  kind  P — 
Well,  if  the  law  is  just,  thev  must  submit.  I  would  not  rouse  the  natives  un- 
necessarily, but  I  would  by  all  means  have  a  just  code  and  a  powerful  administration. 

3905.  Mr.  Ayliff.']  Do  I  imderstand  you  to  say  that  you  recommend  that  natives 
in  the  colony  should  be  governed  by  a  different  code  of  laws  to  those  in  the  Transkei  ? 
— ^Yes ;  because  we  cannot  change  the  colonial  law  to  such  an  extent  as  to  suit  the 
natives  beyond  the  colony. 

3906.  The  reason  you  say  that  is,  because  you  think  there  is  a  difficulty  in  adopting 
colonial  law  to  the  condition  of  natives  beyond  the  colony.  But,  assomiing  that  the 
colonial  law  cotdd,  by  legislation,  be  so  far  adapted,  would  you  still  recommend  two 
distinct  systems  for  the  natives  here  and  the  natives  beyond  the  colony  P — ^No. 

3907.  Then  you  would  like  to  see  uniformity  if  practicable  ? — Yes. 

3908.  Would  you  go  so  far  as  to  say  that  uniformity  would  be  a  great  advantage? 
— Yes.  It  is  an  advantage  to  a  great  power  to  have  one  law  for  all  men.  The  British 
gain  a  great  influence  over  barbarians  by  justice,  and  justice  will  appear  justice  in  their 
eyes  when  there  is  one  law  for  all. 

3909.  Diversity  and  contradiction  of  law  is  peculiarly  embairassing  to  a  native 
mind  ? — Yes. 

3910.  I  suppose  you  have  had  opportimities  of  considering  and  studying  the  con- 
dition of  native  tribes  in  their  aboriginal  state'? — Yes  ;  in  my  youth. 

3911.  The  government  of  a  tribe  was  usually  conducted  very  effectively  P — ^Tes. 

3912.  As  a  patriarchal  organization  it  was  very  soimd  and  regular  ?—  Yes. 

3913.  In  all  these  native  governments,  am  I  correct  in  assuming  that  the  power  of 
the  chief  was  the  keystone  of  the  arch  ? — The  power  of  the  chief,  as  he  waa  not  a 
despot,  but  really  governing  the  people  according  to  their  system,  which  is  a  patriarchal 
one.  If  the  chief  becomes  despotic  he  loses  his  power.  If  he  rules  his  people  wiaelyi 
according  to  tlieir  system  of  government,  he  is  all  the  more  powerful. 

3914.  But  wdj&  there  any  substantial  check  to  his  making  any  encroachment  on  the 
rights  of  the  people,  or  infringing  on  the  imtriarchal  system  to  which  you  refer  P-— The 
check  was  that  the  people  left  him  if  he  did. 

3915.  And  a  chief  wlio  did  not  keep  within  the  recognized  boundaries  was  liable 
to  be  abandoned  by  his  people  ? — Yes. 

3916.  Are  you  aware  whether  there  was  any  other  check  short  of  that  extreme 
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measure  of  abandoning  the  chief  P — In  every  tribe  there  were  men  recognized  as  men    Ber.  Sr^  Sm. 

to  reprimand  him.  Oci  6  188U 

3917.  But  suppose  he  stuck  to  his  opinion  and  did  not  care  for  this  reprimanding, 
what  then  P — Then  they  would  leave  him. 

3918.  Can  you  give  an  instance  where  this  extreme  remedy  was  resorted  to  of 
abandoning  the  chief  P — Amongthe  lower  chiefs  it  is  quite  common.  Among  the 
great,  take  the  case  of  Ghdka.  The  wax  of  Tutule  arose  out  of  GFaika  taking  his  uncle's 
wife.  That  proceeding  shocked  the  whole  nation,  and  caused  a  division  in  his  tribe, 
part  going  over  to  his  uncle's  side,  and  war  resulted. 

§919.  Supposing  that  colonial  laws  could  be  conveniently  adapted  here,  do  you 
recommend  that  an  attempt  should  be  made  to  govern  Transkei  natives  in  the  same 
way  P — Yes. 

3920.  Are  you  of  opinion  that  in  the  colony  there  should,  if  possible,  be  some 
adaptation  of  native  laws  not  to  be  applied  to  Europeans,  for  the  government  of 
colonial  natives  P — I  am  against  class  legislation,  but  supposing,  for  instance,  that  the 
colonial  law  of  inheritance  cannot  be  adapted  to  the  natives,  I  would  say  have  class 
legislation,  which  would  be  better  than  the  evils  which  would  follow  from  not  having 
any  law  at  all. 

3921.  You  seem  to  attach  great  importance  to  this  law  of  inheritance.  Are  you 
aware  that  the  Colonial  Act  No.  18  of  1864  expressly  adopts  the  operation  of  the  native 
law  of  inheritance  P — I  am  not  aware  that  that  Act  was  ever  promulgated,  but  if  it  is 
in  force  I  withdraw  my  objection. 

3922.  The  difficulty  being  removed  with  reference  to  the  law  of  inheritance,  do 
ou  see  any  reason  why  all  natives  living  within  the  colony  should  not  be  required  to 

subject^  to  all  colonial  laws  P — Yes ;  I  do  see  a  difficulty ;  unless  I  can  be  assured 
that  there  would  be  a  penalty  for  the  offences  of  adultery  and  seduction.  I  think  those 
crimes  could  be  best  dealt  with  according  to  Eafir  law. 

3923.  Do  you  see  any  other  difficulty  in  the  way  of  subiecting  natives  to  the 
colonial  law  P — ^I  am  afraid  that  the  colonial  law  would  not  make  sufficient  provision 
for  native  marriages. 

3924.  What  do  you  mean  by  not  making  sufficient  provision  for  native  marriages  ? 
Do  you  mean  that  the  law  would  not  recognize  native  marriages  P — Yes ;  there  are 
great  evils  going  on  at  present  because  official  men  do  not  recognize  native  marriages. 

3925.  what  are  the  evils  ? — For  example,  frequency  of  divorce. 

3926.  Would  you  wish  that  the  colonial  law  should  sanction  in  any  way  native 
polygamous  marriages  P — No  ;  still  I  should  not  wish  the  law  to  bastardize  the  issue 
of  any  marriages  aLready  existing  at  the  time  of  the  passing  of  an  Act  to  put  down 
polygamy. 

3927.  Assuming  that  you  have  found  that  the  native  laws  are  very  excellent  in 
punishing  crime,  would  you  consider  that  they  are  better  adapted  to  repressing  crime 
amongst  natives  in  the  colony  than  our  colonial  law  ? — I  would  not  say  so,  supposing 
our  laws  were  put  into  force.  I  say  this,  they  are  not  put  into  force  properly.  My 
objections  are  to  the  way  they  are  carried  out.  For  example,  I  am  opposed  to  the 
principle  of  collective  responsibility  in  locations  for  theft.  Suppose  a  spoor  is  traced 
into  a  location  or  country,  the  people  on  that  location  or  that  country  are  made 
responsible.  I  know  of  groat  injustice  having  occurred.  Here  is  an  instance.  There 
were  cattle  taken  away  trom  time  to  time  from  the  station  at  Bum's  Hill.  The  spoor 
was  traced  to  certain  parts,  and  the  people  there  were  made  responsible  and  paid  fines. 
This  state  of  things  went  on  for  a  good  long  while.  At  last  it  so  happened  that  a 
drought  came  on,  and  the  cattle  from  the  lower  coimtry  went  up  into  the  moimtains, 
and  amongst  these  cattle  some  of  the  station  cattle  that  had  been  stolen  were  dis- 
covered ;  tney  were  found  among  cattle  that  belonged  to  people  who  were  not  near  the 
parts  which  had  been  fined.  The  matter  was  investigated,  and  all  the  cattle  which  had 
been  lost  at  that  period,  had  been  stolen  bv  the  people  who  held  those  found  in  the 
moimtains,  but  not  by  the  people  who  had  been  fined.  Some  time  ago  I  was  in  the 
Transkei,  and  visited  a  number  of  headmen  in  the  Idutywa.  I  learned  to  my  astonish- 
ment that  these  people,  who  had  a  larffe  tract  of  fine  land,  were  anxious  to  get  into  the 
colony.  Everyone  kept  asking  "  Is  there  any  land  near  Pirie  to  be  bought  ?  "  I  said 
What  do  you  mean  P  Why  are  you  so  anxious  to  get  there  P  They  said  "  We  are 
tired  of  this  countr}%  for  this  reason :  we  have  the  Gcalekas  on  this  side  and  the 
Tambookies  on  that.  The  Taiubookies  steal  cattle  from  the  Gcalekas  and  drive  the 
cattle  through  our  country ;  the  Gcalekas  trace  them  into  our  country,  and  we  must 
pay.  The  Gcalekas  steal  cattle  from  tlie  Tambookies,  drive  the  cattle  through  our 
country,  the  spoor  is  traced  into  our  land,  and  we  have  to  pay.  If  we  follow  up  a 
spoor  and  trace  it  into  Gcalejtfeland  we  only  get  a  few  goats.  A  case  in  point  happened 
whilst  I  was  there. 
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Rev.  Brf^  Riit.  3928.  I  supposG  you  will  admit  that,  according  to  Kafir  law,  the  pimiahmaiit  fcir 

Oct.  6  1S6I.        nearly  every  crime  is  simply  a  fine  ? — Yes ;   in  all  excepting  those  called  ubuggmra^ 

which  are  punished  with  death. 

3929.  You  would  not  recommend,  I  suppose,  that  we  should  adopt  that  code  in 
respect  of  the  crimes  of  theft  and  assault,  ana  piuush  persons  convicted  of  theft  or  as- 
saiut  by  inflicting  fines  upon  them  ? — In  some  cases  I  shoidd  punish  acoordinff  to  the 
colonial  law,  but  in  regard  to  theft  I  would  say  this,  that  a  Kafir  thief,  if  he  can 
manage  to  keep  the  thing  he  steals,  considers  that  he  has  succeeded  in  his  aim,  and  the 
great  aim  of  the  law  should  be  to  deprive  him  of  the  thing  he  has  succeeded  in  getting, 
or  its  value.  In  all  cases  where  it  was  practicable  I  would  make  him  disgoiffe  what  he 
had  stolen,  or  pay  its  value.  I  think  the  penalty  would  be  more  effective  for  theft  in 
the  shape  of  a  fine ;  but  for  assault  it  might  be  imprisonment. 

3930.  Have  you  made  up  your  mind  sufficiently  to  enable  you  to  teli  us  whether 
you  would  like  to  see  the  Dependencies  of  the  colony  in  the  ^franskei,  governed  by 
colonial  laws  or  by  a  special  code  of  laws  based  upon  Kafir  laws  P — I  queBtion  very 
much  whether  you  can  govern  the  Dependencies.  I  would  prefer  it,  if  it  were  piraoticable, 
to  extend  the  colonial  law  to  the  Dependencies,  and  yet,  upon  consideration,  I  think  it 
would  be  better  to  have  a  code  of  laws  based  upon  Kafir  laws. 

3931.  Which  would  be  the  best,  to  take  over  the  Kafir  laws  bodily,  or  only  to 
select  what  we  foimd  to  be  good  in  them,  applying  in  other  respects  the  oolonial  law? 
—I  would  not  take  over  the  native  laws  pure  and  simple.  I  would  advise  doing  as 
they  do  in  Britain.  The  late  Lord  Beaconsfield  said  that  the  law  was  founded  on  the 
Mosaic  code.  I  would  go  to  that  for  any  other  law  I  wished  to  make,  and  why  P  be- 
cause it  goes  nearest  to  the  law  of  nature. 

3932.  If  you  would  not  recommend  that  the  native  laws  should  be  taken  over 
bodily,  would  you  recommend  that  some  part  of  the  colonial  law  should  be  taken  and 
applied  to  those  Dependencies  ? — Well,  I  think  imprisoning  people  for  any  length  of 
tmie  in  the  territories  would  be  attended  A\'ith  great  risk.  1  think  summary  puniahnient 
is  the  best.  If  you  W6uit  to  imprison  in  those  territories,  to  do  so  you  require  an  aimy 
there.  Our  difficulty  is  this :  there  are  three  things  required  for  a  good  goveamnent, 
power,  justice,  and  sjniipathy,  and  we  are  trying  to  do  without  power  and  sympathy. 

3933.  I  would  be  glad  if  you  could  make  any  suggestion  as  to  whether  we  ought 
to  report  that  we  should  tske  over  the  Kafir  laws  as  they  are,  or  whether  we  should 
take  part  of  them,  supplying  the  other  with  colonial  laws  ? — Assuming  that  the  things 
objected  to  in  the  colonial  laws  are  removed,  I  would  say  supply  the  colonial  law,  if 
you  cannot  go  to  the  Mosaic  or  English. 

3934.  X  ou  think  that  a  course  of  that  kind  would  not  offend  the  prejudioes  of  the 
Transkeian  natives  generally  ? — I  would  not  say  that,  for  there  is  no  pleasing  some  South 
Africans,  either  black  or  white. 

3935.  Must  we  come  to  the  conclusion  that  you  cannot  suggest  any  oourse  applic- 
able to  the  natives  of  the  Transkeian  Dependencies  P — If  you  cannot  take  any  other  I 
would  say  govern  them  by  colonial  law,  provided  you  avoid  introducing  the  objectional 
parts,  and  use  the  necessary  means  to  explain  and  administer  that  law  in  a  just  way. 

3936.  Is  it  your  deliberate  recommendation  that  such  is  the  course  to  be  taken  in 
regard  to  the  Transkeian  Dependencies  ? — Supposing  you  mean  to  retain  and  govern  the 
Dependencies  properly,  have  a  written  body  of  laws  framed,  based  on  native  law.  You 
cannot  take  over  the  native  laws  just  as  they  are.  Consult  the  Mosaic  or  En^iikh  oode, 
and  supply  what  is  necessary  from  that.  But,  if  you  cannot  go  to  either  the  Mosaic  or 
English  codes,  then  go  the  colonial,  and  if  you  must  moke  the  colonial  law  tihe  basis, 
avoid  the  introduction  of  its  objectionable  parts ;  let  the  law  be  carefully  explained  to 
the  people,  and  impartially  administered. 

3937.  Mr.  Rolland.  J  You  have  said,  in  regard  to  ukulobola,  that  you  disapproved 
of  it.    What  are  your  reasons  ? — The  abuse  of  it. 

3938.  Will  you  specify,  in  a  general  way,  what  those  abuses  are  P — ^A  man  mairies 
his  daughter  to  another,  and  after  some  time  she  goes  home,  generally  it  is  an  imderstood 
thing  between  her  and  her  fatlier.  The  father  repoi-ts  to  the  magistrate  that  his 
daughter  has  come  home  because  of  cruelty  on  the  husband's  part,  and  a  divorce  takes 
place.  It  is  understood  that  she  is  now  free  from  the  husband.  The  father  marriee  her 
to  another  man  and  gets  a  second  ikazi.     By  tliis  means  divorce  is  encouraged. 

5939.  Do  you  think  that  if  the  Basuto  custom  was  carried  out  of  returning  the  tX*ast, 
it  would  correct  the  evil  P — It  would  not.  Another  suitor  appears  with  agreater  ikazi^ 
and  out  of  this  second  ikazi  the  cattle  of  the  first  ikazi  are  returned.  "Cmder  present 
circumstances  ukulobola  is  favouring  divorce. 

3940.  And  you  consider  it  a  direct  cause  of  immorality  ? — ^Yes. 

3941*  Do  you  think  the  natives  would  accept  the  restriction  of  a  number  of  oattle 
at  the  registration  of  marriage  and  make  such  registration  legal  ? — The  number  is  restricted 
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already  in  native  law.  They  say  the  legal  number  is  ten  for  the  daughter  of  an  B«y.  J*y< 
ordinary  man,  and  for  the  daughter,  of  a  great  chief  it  is  a  hundred,  but  in  practioe  there  octT" 
is  no  restriction.     If  the  wife  runs  away  home  the  husband  must  give  cattle  before  he  '  ' 

can  get  her  back ;  she  might  ruin  her  husband. 

3942.  What  is  the  state  of  morality  among  the  people  you  are  acquainted  with, 
and  do  you  consider  the  morality  to  be  increasing  or  decreasing  both  in  regard  to 
Christian  and  heathen  ? — The  stajte  is  frightful  among  the  youn^  people  in  towns,  both 
Christian  and  heathen.  As  to  the  older  people  I  cannot  say  whether  it  is  becoming 
better  or  worse ;  but  the  mission  stations  are  the  purest  part  of  the  community. 

8943.  Do  you  think  generally,  througout  the  country,  that  the  state  of  the  heathen 
is  better  or  worse  ? — I  have  had  no  opportunity  of  judging  since  the  war,  but  before  that 
it  was  frightful,  and  going  from  bad  to  worse. 

8944.  To  what  do  you  attribute  this  immorality,  is  it  through  drink  or  the  com- 
munication with  white  people  ? — I  cannot  tell.  For  one  thing  the  people  are  in  a 
transition  state  ;  we  are  attempting  to  rule  them,  but  we  do  not  manage  them  properly ; 
we  do  not  administer  old  punishments,  and  we  do  not  subsitute  and  enforce  new  ones  in 
their  stead ;  the  young  people  get  corrupted  in  towns  from  want  of  supervision,  and  they 
bring  the  vice  and  lawlessness  of  towns  in  the  country. 

8945.  What  is  the  tradition  among  the  people  as  to  their  original  occupation  of 
this  country,  the  Gaika  people  especially  ? — Earabe,  the  son  of  Palo,  chief  of  the 
Xosa  tribes,  crossed  the  Kei,  telling  his  father  (they  say)  that  he  did  so  merely  with 
the  intention  of  hunting.     lie  never  returned  to    the    Transkei  to  him.    Instead  of 

ing  back  he    remained    hunting    and  fighting  with  the    original  inhabitants,  the 
nsmnen. 

3946.  Were  the  Bushmen  tribes  numerous  who  occupied  the  country  P — ^There 
could  not  have  been  many,  for  the  country  abounded  with  game. 

3947.  Who  succeeded  Ilarabe  ? — Umlau,  the  greai  son  of  Earabe  having  died 
young,   Ndlambe  acted  as  regent  \mtil  GFaika,  son  of  umlau,  assumed  the  chieftainship. 

§948.  When  was  that  ? — I  cannot  give  the  date. 

3949.  There  were  troubles  amongst  the  chiefs  about  the  land  —Yes ;  and  these  led 
to  war  when  Gaika  caUed  in  the  aid  of  the  British. 

3950.  Before  that,  had  Gaika  been  acknowledged  paramount  chief  by  the  British  P 
— ^Tes,  I  think  so. 

8951.  Why  has  that  boon  called  a  mistake  on  the  part  of  Government  P — ^I 
suppose  because  bjr  birth  Gaika  ought  to  have  been  imder  the  Gcaleka  chiel 

3952.  Did  his  election  arouse  the  jealousy  of  the  Gcaleka  chief  P — I  do  not  know 
whether  the  British  recognition  of  Gaika  as  paramount  chief  had  anything  to  do  with 
the  Gcaleka  troubles. 

3958.  Are  there  any  survivors  of  the  Gonaqua  Hottentot  tribe  P — ^Tes,  there  are 
a  number  of  them  still  living,  sone  of  whom  can  still  speak  a  little  Hottentot,  and  there 
is  one  man  I  know  who  states  that  he  would  have  been  a  chief  among  the  Hottentot 
race.  In  giving  evidence  I  have  more  than  once  referred  to  defects  in  our  adminis- 
tration. There  is  a  class  of  native  who  do  not  appear  before  the  Government  in  any  of 
these  matters,  but  they  are  of  a  very  important  class.  These  are  such  men  as  are  elders  in 
the  Scotch  Free  Church,  or  class  leaders  among  the  Wesleyans.  The  feeling  of  these  men 
is  that  the  native  is  neglected.  They  are  loyal  men,  who  think  that  it  is  good  to  go  with 
the  British,  or  who  are  of  opinion  that  it  is  good  for  barbarians  to  come  under  an 
enlightened  Government  like  the  British,  and  the  feeling  of  these  men  is  that  the  natives 
are  neglected.  They  say  that  the  only  things  the  Government  attend  to  are  quitrent  and 
theft. 

8954.  Do  you  refer  to  these  last-mentioned  people  as  being  in  the  colony  P — Yes. 
A  sore  point  with  them  is  that  headmen,  though  Government  servants,  encourage 
barbarism  and  retard  progress.  Another  sore  point  with  them  is  drink ;  they  consider 
that  the  Government  does  not  do  all  it  can  do  to  put  the  evil  down.  Everv  headman, 
almost,  is  a  heathen  and  a  drunkard,  and  they  think  and  say  that  the  Government 
could  make  a  great  change  for  the  better  if  it  chose.  The  heathens  encourage  drunkards, 
they  are  ruled  by  drunkards.     The  bottle  has  great  charms  with  these  headmen. 

8955.  How  were  these  people  appointed  P — I  cannot  say  what  the  rule  is  now.  Most 
of  these  men  were  appointed  a  longtime  back.  Sir  George  Cathcarts'  rule — ^he  introduc- 
ed the  system — seems  to  have  boon  soon  thrown  aside.  The  rule  was  that  they  should 
be  elected  by  the  people  and  appointed  by  the  Government,  which  was  to  see  that  the 
election  was  good ;  that  the  returned  were  fit  or  not.  Now  I  think  it  goes  by  succession, 
and  it  is  a  sort  of  chieftainship. 

8956.  When  people  talk  in  this  way,  what  remedies  do  they  suggest  P — That  the 
headmen  being  Government  serveuits  shoiild  be  made  to  do  the  work  of  Government  in 
a  jaoper  way.  They  shoidd  be  looked  after  so  as  to  administer  pure  justice,  and  not  allow 
tiieir  deoifiionfl  to  be  influenced  by  such  bribes  09  bottles  of  brandy. 
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Eer.  Srj^  Bm.  3967.  Do  these  men  exercise  judicial  power  ? — They  try  petty  cases. 

Odt.  6  1881.  3958.  Have  not  the  people  the  right  to  appeal  in  these  cases  to  the  magistrate  P — 

They  do  sometimes  appeal,  but  where  drink  is  concerned  there  is  hardy  any  appeal. 

3959.  Have  these  grievances  been  brought  before  the  notice  of  any  magistrate  ? — 
I  am  not  aware,  I  am  telling  you  about  the  feeling  which  exists. 

3960.  Do  you  think  that  where  such  feeling  exists  it  would  be  a  proper  oonrse  to 
bring  it  before  the  notice  of  a  magistrate  ? — Well,  a  Kafir  thinks  that  ne  is  bo  utterly 
down  that  it  is  of  no  use  to  complain. 

3961.  Would  you  recommend  a  system  of  \dllage  government  P — ^I  think  that 
some  regulations  of  a  very  simple  character  might  be  adopted  and  carried  out  wherever 
a  location  has  been  surveyed ;  and  where  amission  station  exists,  there  ought  to  be  some 
municipal  regulations. 

3962.  At  your  station  at  the  Pirie,  have  you  any  municipal  laws  P — ^No,  there  is  a 
headman  who  acts  under  the  Government. 

3963.  Do  you  think  the  natives  could  carry  out  such  laws  if  provided  P — ^I  think 
they  are  quite  able  to  do  so  provided  there  is  a  man  like  the  special  magistrate  plaoed 
over  them  to  encourage  them.  In  that  case  there  would  be  a  rallying  pomt,  but  if  the 
thing  be  left  entirely  to  the  natives,  then  I  have  no  hope  of  success. 

3964.  Are  the  leuids  at  Perie  surveyed?  Have  people  taken  up  titles  readily  P — ^Yes, 
a  considerable  nimiber  have. 

3965.  About  what  proportion  are  not  taken  up  P — ^I  cannot  say. 

3966.  Do  you  think  the  system  of  individual  title  should  be  extended  P — ^I  would 
extend  it  wherever  acceptable  to  the  people. 

3967.  Was  it  the  means  of  saving  tne  people  during  the  war  P — ^It  was. 

3968.  Do  you  consider  that  people  havmg  individual  titles  were  on  that  aooount 
more  likeily  to  be  loyal  P — Yes,  and  it  protects  them  from  being  swept  away.  During 
the  war  there  were  very  unfavourable  reports  circulated  about  the  people  with  the  view 
of  getting  their  land,  and  many  of  these  reports  I  was  compelled  to  contradict.  But  the 
parties  were  much  surprised  that  the  people  were  not  swept  away,  and  it  was  the  titles 
that  saved  them. 

3969.  What  extent  of  ground  have  the  people  P — Each  one  has  six  acres  for  garden 
and  the  fifth  of  an  acre  for  an  erf. 

3970.  Is  that  sufficient  ? — It  is  for  most  families. 

3971.  Do  they  appreciate  the  value  of  the  land  they  possessP— They  do,  and 
every  year  they  learn  more  to  appreciate  its  value.  It  was  Sir  Gteorge  Grey  who 
brought  in  the  idea  of  giving  them  individual  title.  He  happened  to  come  to  Lovedale 
at  a  time  when  a  dispute  was  going  on  between  the  people  and  the  Municipality  of 
Alice  about  land,  and  the  missionaries  felt  almost  as  keeiJy  as  the  people  in  the  matter, 
because  at  the  formation  of  the  village  of  Alice  the  people  had  been  mduced  to  grow 
their  gardens  there  by  Sir  P.  Maitland,  who  gave  them  land  elsewhere,  from  which  land 
the  Municipality  of  Alice  was  enabled  to  remove  them,  because  held  by  mere  regu- 
lations. When  Sir  George  Grey  came  he  told  the  people  he  would  give  them  indi- 
vidual title  for  their  erven  and  for  their  gardens,  and  said  that  supposing  the  Queen 
herself  were  to  attempt  to  drive  them  off  from  land  to  which  they  had  titles,  they  had 
only  to  call  in  a  constable  and  the  law  would  protect  them.  I  would  recommend  the 
Government  to  survey  and  give  titles  where  the  people  are  prepared.  As  soaa  as 
others  see  the  benefit  of  such  terms  they  will  come  to  have  titles  also.  Above  all  I  say, 
separate  the  people  from  the  towns.  Give  them  some  kind  of  municipal  government, 
look  after  them,  and  then  they  will  improve.  Such  locations  as  those  at  Port  EUza- 
beth  are  ajEPecting  the  whole  coimtry  very  injuriously.  Young  men  go  there  from 
all  parts  and  become  addicted  to  the  worst  vices,  and  now,  in  such  native  locations,  it  is 
a  reign  of  terror.  I  am  told  that  it  is  dangerous  to  go  out  alone  in  the  location  in 
the  evening. 
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Rev.  Churies  Tahner.         3972.  Sir  J.  D.  Barry, "]  You  are  a  Missionary  of  the  Society,  for  the  Propagation 
^^  TTooi        of  the  Gospel,  stationed  at  St.  Matthews,  Keiskama  Hoek  ? — ^Yes. 
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3973.  What  population  have  you  there  P — The  number  of  natives  in  the  district  R©v.  Charles  Tubcrer 
number  from  ten  to  twelve  thousand.  The  St.  Matthew's  Mission  was  established  about  *  "7^881 
1854  or  1855.  The  church  was  erected,  at  a  cost  of  £1,650,  by  donations  and  subeorip-  ^  * 
tions,  and  natives,  both  heathen  and  Christian,  largely  conhibuted.  Thouffh  heathens 
at  times  attend,  they  more  frequently  attend  the  out-stations'  services,  which  are  under 
my  control.  At  these  out-stations  general  education  is  given.  With  the  assistance  of 
Government,  in  the  shape  of  j^nts  and  allowiuices,  an  industrial  department  of  tlie 
mission  was  started  in  187'3.  I  went  to  Keiskama  Iloek  in  187 J,  and  had  to  dej)eud 
upon  local  efforts  to  carry  out  my  views  Avith  reference  to  industiial  work  up  to  1875, 
when  the  Grovemment  lent  its  aid  to  establish  the  industrial  institution,  in  which  car- 
l>entry  and  other  useful  industries  ai*e  taiight,  including  farming.  An  extensive  work- 
shop has  lately  been  erected  without  Government  aid,  though  we  receive  help  in 
the  shape  of  an  allowance  for  each  apprentice  and  the  pajTnent  of  tiie  salary  of  the 
trained  teacher.  We  have  now  thirteen  apprentices  legally  indentured  to  us,  and  a 
copy  of  the  foim  of  indenture  shall  be  supplied  to  the  Commission.  (Schedide  of  form  of 
indenture  put  in).  They  are  booixled  and  lodged  by  us,  and  they  work  eight  hours  a 
day  for  four  months  of  the  year,  eight  and  a-half  hours  for  four  months,  and  ten  hours 
for  four  months,  to  fit  into  the  seasons.  Their  education  is  at  the  same  time  attended  to 
in  the  night  school.  Besides  carpentry,  there  is  a  tinware  establishment  carried  on  in  a 
shop  built  by  me  at  a  cost  of  £400,  and  in  tliis  branch  we  have  iSfteen  apprentices. 
We  have  besides  a  resident  mason  on  the  mission,  whose  pay  is  ten  shillings  a  day, 
ivith  house-rent  free.  At  present  there  are  no  apprentices  imder  him,  but  as  soon  as 
these  are  receiAed  tliey  will  be  treated  in  the  same  way  as  those  pitictising  cai'pentiy 
and  tin-smithing.  I  might  mention  that  the  farming  industry  is  under  a  native  mana- 
ger, who  receives  £3  |)er  month,  residence,  and  gtu?den  land  free.  Tlie  work  on  this 
farm  is  carried  on  by  day-labom-ers,  whose  pay  is  from  20s.  to  25s.  per  month,  and  the 
day-boarders  at  the  institution  assist  on  the  faiin  for  two  liom*s  every  day,  and  they 
are  of  great  use.  The  produce  gi'own  is  principally  consimied  on  the  station ;  but  what 
is  not  re(pm*ed  is  sold.  I  may  add  that  all  these  industries  are  fcirly  successfid,  and 
that  all  we  have  done  has  met  Avith  the  full  approval  of  Dr.  Dale. 

3374.  Have  you  any  educational  establisliment  for  native  boys  ? — Yes ;  we  have 
what  is  called  the  day-school  boaitlers  branch,  in  which  boj's  are  received  only  for  edu- 
cation. They  pay  £5  each  }'early  and  have  to  work  two  hours  daily  on  the  farm. 
Tliey  are  imder  my  own  supen^ision,  and  I  have  the  assistance  of  two  school  teachers, 
the  first  of  whom  receives  a  saLiry  of  £100  per  amium  fix)m  Government,  and  the 
second  £40.  We  have  a])out  twenty  day-scholars  attending  the  school  over  and  above 
the  boarders,  and  these  either  pay  a  small  amoimt  in  ctish  or  give  their  assistance  for 
two  hours  in  the  gardens.  The  school  in  which  the  aj>prentices  are  taught  at  night  has 
28  pupils. 

3975.  Have  you  also  education  for  native  girls  ? — Yes,  that  department  is  c^>n- 
ducted  with  equal  sm.ress,  luider  the  management  of  the  I^ady  Suj>erintendeiit,  Miss 
Lucas.  When  at  school  the  girls  are  mider  Miss  Tibbits,  their  teacher,  jind  t>\'o  jtssist- 
ants.  There  are  30  boarders  and  43  day-scholars.  The  rate  paid  by  them  (the 
boarders)  is  £3  per  annum.  There  ai-e  seven  apprentices  to  household  work  in  connec- 
tion with  the  girls'  industrial  department.  These  do  not  pay  anj^thing,  but  are  paid  a 
small  sum.  Both  day-sdiool  girls  not  paj'ing  a  fee  and  boarders  have  to  give  a  oertiiin 
portion  of  their  time  to  household  work  (two  hours  daily),  and  the  system  answers  ad- 
Murablv. 

3070.  AVluTc  do  these  {i]H»rcnti<es  and  scholai-s  <^oino  from? — From  the  knials  in 
all  dii'ections,  many  as  far  as  70  or  80  miles  away, — both  Cliristian  and  heallien,  IhougU 
the  majority  are  from  <_'liristiau  native  families  li\ing  in  the  ilistiicrt. 

3077.  Have  these  Chiistians  landed  proj)erty  *t — Some  of  them. 

3978.  You  say  they  live  in  kraals,  on  what  sort  of  groimd  ? — I  think  the  whole 
district  is  called  a  (!rown  reserAe,  and  these  kraals  are  scattered  about  over  the  whole 
district,  and  are  imder  the  control  of  the  special  magistrate,  Mr.  Simpson. 

3979.  In  this  district  is  there  land  also  in  occupation  of  Europeans  ? — Yes,  princi- 
pally Geraians,  who  have  bought  land,  the  lots  var;\ing  from  20  acres  to  50  or  GO,  or 
even  larger. 

3980.  The  remainder  is  Cro\vn  resene  you  say  ? — Not  all,  the  natives  in  some  in- 
stances have  bought  land,  to  which  they  hold  quitient  title. 

3981.  Do  men  turn  out  from  your  establishment  to  become  pm*chaser8? — Some- 
times, and  they  ai-e  very  eager  to  do  so. 

3982.  Do  you  think  the  sale  of  land  on  qiiitrent  tenure  in  tlie  way  it  has  hitherto 
been  conducted  is  good  ? — I  do  not  think  so. 
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llcv.  Charles  Tabcrer  3983.  AVhat  would  you  recommend  instead  P — That  a  oertaiu  uumW  of  villages 

should  be  smTeyod  and  laid  out  as  native  villages,  and  I  would  recommend  tliat  the 
on'en  in  these  tillages  should  be  sold  only  to  natives. 

3984.  Would  you  give  them  jwwer  of  alienating  ? — I  do  not  think  so,  luiless  with 
tho  eonsout  (»f  (.lovemment. 

3980.  An<l  wlieie  the  alienation  was  allowed  to  tjike  place,  would  you  allow  these 
Gennans,  say,  to  step  in  ? — At  present  I  do  not  think  I  should  allow  Euro}>eans  to 
jjm'chase.  If  the  natives  are  allowed  to  sell  their  lands  to  Europeans  the  iustitutioii 
now  under  niv  eontiT)!  would  gradually  become  less  and  lc*s  a  native  institution  with 
the  change  of  population,  and  the  same  thing  would  happen  to  any  native  industrial 
institution  under  similar  circumstances.  I  am  decidedly  against  allowing  natives  to 
alienate  to  Eiu'opeans  at  present. 

3980.  Do  you  tliink  such  native  villages  would  be  good  feedeiii  to  similar  institu- 
tions to  yom-H  ? — Yes. 

3987.  You  sjiy  it  is  necessary  to  have  suoh  Aillages  if  such  institutions  are  to  be 
localised  with  success? — ^Yes. 

3988.  If  you  create  these  villages,  what  should  be  tlie  size  <.»f  the  building  plots  ? — 
]''iy)ni  a  quarter  to  half  an  acre. 

3989.  "Would  you  have  garden  groiuid  al«j  ? — Yc?^,  hnm  live  to  twenty  acres,  and 
1  woidd  have  a  commonage  attached  to  the  village. 

3990.  Is  the  coimtry  of  such  a  nature  that  it  would  favour  the  establishment  of 
luoix?  than  one  native  village  ? — ^Yes,  it  is  a  series  of  valUn's,  and  in  almost  all  of  them 
n  >epai-ate  village  could  be  formed. 

3991.  Supposing  that  such  a  garden  plot  as  you  mention  could  be  put  up  for  sale  to 
natives  only,  do  you  think  that  there  are  natives  able  to  purchase  ? — ^x es. 

3992.  And  pay  fair  prices  for  such  plots? — I  think  there  would  be  many  eager  to 
jiurchase  and  able  to  i)ay. 

3993.  Do  you  think  it  would  be  beneficial,  both  to  the  Government  and  the 
natives  to  become  owners  of  such  pieces  of  land  ? — I  tliink  so. 

3994.  Would  you  encourage  the  continuance  of  the  native  village  on  the  old  pliinF 
—No,  I  would  encoiu'age  the  new  system  ;  and  I  think  it  possible  to  carry  it  out.*tf£iDj 

3990.  AVhcre  a  native  is  already  the  occupier  of  a  plot,  would  you  disturb  hini? — 
— No:  I  wouhl  give  Liin  the  opporunity  of  purchasing. 

3990.  At  a  lixed  price,  or  in  comi>etition  with  others  ? — I  should  say  at  a  fixed 
and  low  rate. 

3997.  And  suppose  he  was  unable,  or  didn't  choose  to  ?— -Then  I  woidd  sell  it  to 
somebody  else. 

3998.  If  this  sj^stem  of  villages  is  caiTied  out,  do  you  see  any  difficulty  in  bringing 
our  colonial  law  into  operation  there  ? — I  do  not  think  there  would  be  any  great  difli- 
culty  mth  a  proper  amount  of  supervision. 

3999.  Do  you  think  there  ought  to  be  Government  supervision  ? — Yes,  and  con- 
stant, but  I  do  not  think  a  resident  super\isor  necessary  for  every  village. 

4000.  How  would  you  efPect  this  ? — I  woidd  have  a  number  of  Mdlages  under  one 
Eui'opoan  official,  who  would  act  as  a  sori  of  judicial  officer  and  collect  revenue. 

4001.  If  such  \dllages  are  started,  do  you  think  there  would  be  any  difficulty  in 
getting  the  natives  to  appreciate  some  f  oi-m  of  municipal  go^'«mment  P—I  should  not 
advise  that  they  be  left  to  themselves  to  frame  and  carry  out  municipal  laws. 

400*2.  But  led  by  the  Government  officer,  do  you  think  there  woidd  be  a  difficulty 
in  the  wav  of  local  self-government  ?— I  think  there  would  1>e  difficulties  in  the  firet 
instanw,  but  it  might  be  done. 

4003.  Do  you  think  assembling  the  natives  together  and  letting  them  select  a  few 
from  among  themselves  to  make  their  muncipal  regulations  would  be  a  good  system  ? — 
1  ihiiik  it  woiUd  take  some  years  to  get  into  order,  and  I  think  at  fii-st  tliat  tiie  suiier- 
visor  ought  to  have  a  veto  upon  the  regidations. 

4004.  With  this  veto  the  system  might  work? — Yes. 
4000.  Tlas  vour  institutitm  tended  to  this? — I  think  so. 

4006.  AV^oidd  you  recommend  the  increase  of  such  institutioiLs  ? — Ye.s. 

4007.  Is  there  likely  to  bo  any  large  increase  of  them  without  the  Government 
being  more  directly  connected  ^^^th  them  than  it  is  with  jours? — I  think  not,  as  there 
are  great  difficulties  in  the  way  of  their  establishment. 

4008:  The  difficidtief^  are  in  the  way  of  getting  money  ? — Yes,  but  there  aie  other 
diffieulti(»s  ako  to  l>e  OAeroome.  Great  efforts  have  been  necessary  to  raise  the  institu- 
tion to  its  present  jiosition,  but  I  have  been  somewhat  fortiuiately  jJaced  having  had 
advantages  which  other  missionaries  have  not  had.  For  instance,  I  have  a  water-furrow, 
by  means  of  whicli  many  ncn^s  of  hind  suitable  for  cultivation  can  be  irrigated.  By 
making  use  of  the}?':  advantages  1  was  able  to  sell  farm  produce  fro^u  limc  to  time,  and 
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Mrith  the  proceeds  I  breoted  various  slieds  and  workshops,  and  thus  gradually  laid  the  Rev.  c*tfrfe»  Tabem\ 
foundation  of  the  industrial  department.     I  have  gained  in  this  manner  practical  ex-       ^^^  THi^BSi 
perience  in  the  management  of  industrial  departments,  which  is  now  of  great  service.  *   ' 

4009.  If  the  Government  does  entertain  it,  should  it  be  in  connection  with,  or  inde- 
pendent of,  any  religious  body  P-— Fthink  there  should  be  a  certain  amount  of  moral 
training  carried  out  in  conjunction  with  the  industrial  training. 

4010.  Under  the  superintendence  of  a  Grovemment  officer,  or  would  you  leave  it 
in  the  hands  of  a  missionary  ? — I  think  there  should  be  moral  and  religious  training, 
Avhich  might  be  done  by  a  chaplain  appointed  by  Government  to  the  institution.  1  am 
now  speaking  of  institutions  established  by  Government  in  localities  where  the  services 
of  a  missionary  are  not  available. 

4011.  Do  you  think  that  tho  influence  you  have  brought  to  bear  upon  the  natives, 
from  a  religious  and  moral  point  of  Aiew,  has  aided  largely  to  get  them  to  take  to  in- 
dustrial p\u'Kuits  ? — Yes ;  and  witli  reference  to  this  religious  teaching,  I  think  it 
would  be  advisable  that  the  institutions  be  established  in  connection  with  some  mission- 
ary body,  though  not  necessarily.  "V\Tiere  feasible  it  would  be  advisable,  but  religious 
teaching  might  be  done  by  a  cha})laiii. 

4012.  At  your  mission,  what  is  the  moral  condition  of  the  Christian  natives  P — 
Yorj'  good ;  but  I  understand  this  question  to  refer  only  to  the  natives  li\dng  on  the 
station  lands,  and  who  ai-e  under  the  direct  control  of  the  mission  authorities. 

4013.  Do  you  find  there  is  any  tendency  on  the  part  of  any  of  them  to  lapse  into 
heathenism  ? — No  serious  tendenty. 

4014.  Do  they  marry  when  educated  there  P — Yes,  I  have  two  cases  on  hand  at 
the  present  time,  of  young  men  and  women  educated  and  trained  in  the  institution. 

4015.  And  their  conduct  is  generally  good  P — Yes. 

4016.  When  they  leave  what  becomes  of  them  ? — The  boys'  industrial  institution, 
only  commenced  about  six  years  ago,  and  onh^  seven  bo^s  have  as  yet  completed  the  four 
years'  apprenticeship  imder  indentures.  They  have  gone  out  as  jomiieymen,  and  are 
doing  well ;  two  or  thi'ee  have  manied.  I  should  like  to  mention  a  difficulty  which 
might  be  overlooke<l  by  the  Government  in  establishing  industrial  institutions.  Great 
care  should  be  exercised  in  the  selection  of  sites,  which  should  not  be  too  far  removed 
from  some  town,  as  otherwise  many  articles  would  be  made  up  for  which  there  would 
be  no  market.  These  institutions  should  bo  orectrnl  neiir  to  a  good  niai*ket,  and  then, 
with  good  management,  they  would  probably  in  duo  tiuu*  b(?conie  self-s\ippoiting. 

4017.  Mr.  Stanford.^  Are  the  natives  showing  an  increased  desire  to  send  their 
children  to  be  educate<l  P — Yes. 

4018.  What  is  the  amount  paid  by  each  boarder  ? — The  boys  pay  £o  each  and  the 
girls  £3,  but  I  think  I  shall  increase  the  fee  very  shortly. 

4019.  Have  you  experienced  any  difficidty  in  getting  tliis  money  paid? — None 
whatever ;  I  have  not  £*5  of  bad  debts  on  my  books  at  the  present  moment. 

4020.  Are  there  any  canteens  in  the  neighbourhood  of  yoiur  station  P — There  are 
in  the  village,  about  thi*ee  and  a-lialf  miles  away. 

4021.  Ai^e  the  natives  more  addicted  to  drmk  or  less  P — liately  more.  Since  their 
last  crops  Kafir  beer-chinkin^s  have  been  more  frequent. 

4022.  Do  you  refer  to  the  natives  on  the  mission  station  as  well  as  the  heathen  P 
— ^I  mean  native  Christians  generally,  though  there  are  manv  exceptions.  There  is  no 
mission  station,  in  the  ordinary  sense,  at  St.  Matthews,  xhe  native  members  of  my 
church  are  scattered  all  over  the  county  for  20  miles  round.  The  station  comprises  the 
institution  only. 

4023.  Do  you  think  it  would  be  advisable  to  restrict  the  sale  of  brandy  amongst 
the  natives  P — ^Yes. 

4024.  Would  they  tolerate  such  a  restriction  as  that  P — Many,  I  think,  would. 

4025.  Are  you  inclined  to  think  that  the  men  are  more  conservative  of  the  native 
customs  or  the  women  P — I  think  the  men. 

4026  And  in  connection  ^dth  the  native  custom  of  polygamy,  do  you  find  the  men 
are  more  conservati\'e  than  the  women  P — I  believe  the  men  wish  to  continue  the  cus- 
toms more  than  the  women. 

4027.  In  regard  to  the  pajinent  of  ukulobola,  do  you  find  the  women  more  in- 
clined to  adhere  to  the  custom  than  the  men  ? — ^Not  necessarily. 

4028.  Would  you  give  individual  tenure  to  these  people  before  they  asked  for  it 
in  anj-  native  location  P — ^Yes ;  for  this  reason  :  I  believe  many  of  the  headihen  them- 
selves would  be  strongly  oj^posed  to  the  Location  Act,  but  the  ordinair  people  are  not 
so.  I  think  those  who  ask  tor  indi\idual  tenure  should  have  it,  and  those  who  do  not 
come  forward  should  have  the  option  of  refusal.  If,  however,  a  man  refused  to  hold  a 
piece  of  sur\'eyed  land,  he  should  not  be  allowed  to  interfere  with  the  regular  allotment 
of  the  location,  but  shoidd  be  removed  to  some  locality  not  yet  surveyed. 

££2  ^ 
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Rev.  Charles  Tabere*\         4029.  By  letting  him  move  I  suppose  yuu  mean  ordering  him  to  move  ? — I  think 

o  tT~iftfti        ^^^y  ^^^^  ^^'ho  do  not  care  to  purchase  the  lots  they  now  hold,  would  in  this  way  he 

^  '   *        '       oompelled  to  go  out  to  ser\dce,  instead  of  sj^euding  an  idle  existence.     And  if  a  man 

refused  to  pay  rent  for  his  house  and  land  either  to  Grovemment  or  to  the  man  who  hy 
purchase  had  hecome  his  landlord,  he  ought  to  be  removed. 

4030.  You  are  referring  to  the  land  generally  occupied  hy  these  people  ? — Yes ; 
that  is  I  refer  to  the  lands  allotted  to  them  in  the  proposed  locations. 

4031.  Are  you  of  opinion  that  tho  natives  on  the  whole  are  improving? — Tliey  are 
impro>ing  in  material  pi'ospority. 

4032.  Do  you  think  it  would  he  wise  to  grant  locations  to  the  natives  in  i>eipe- 
tuity  *? — Y'es. 

4033.  Would  3'ou  make  such  grants  inalienable  ? — I  would  at  present,  oxrept  to 
other  natives. 

4034.  Ai*e  there  any  individual  land-owners  living  near  you? — ^Yes. 
4033.  Are  they  doing    well  ? — Yes,  some   moderately  well  on  the  whole ;  they 

have  had  bad  seasons  to  contend  mth,  but  having  had  a  good  season  last  year,  they  ore 
now  recovering. 

4036.  What  extent  of  land  does  each  family  possess  ? — They  vary  in  size. 

4037.  Have  they  been  acquired  by  purchase? — I  think,  in  many  inst-ances,  they 
have  been  piurchased  at  the  sales  held  at  King  William's  Town.  In  many  other  in- 
stances under  Act  19  of  1864. 

4038.  Do  you  know  of  many  girls'  schools  similar  to  the  one  you  have  established? 
— I  do  not  know  of  any  other  in  connection  with  the  Church  of  England  in  this  dio- 
cese, but  in  the  diocese  of  St.  John's  I  believe  there  is  a  similar  school. 

4039.  Do  you  consider  that  the  education  of  the  girls  has  improved  as  rapidly  as 
that  of  the  boys  ? — ^Yes. 

4040.  Are  you  of  opinion  that  many  of  the  e\'ils  attributed  to  mission  people  are 
traceable  to  the  fact  that  the  boys  are  educated  and  the  ^Is  left  to  themselves  ? — I  do 
not  admit  this  to  be  a  fact,  for,  I  tliink,  that  on  every  nussion  station  the  girls  are  eilu- 
cated  as  well  as  the  boys,  and  I  always  let  them  have  equal  privileges. 

4041.  Mr.  AyliffA  Am  I  to  imderstand  that  you  have  given  close  attention  to  the 
subject  of  land  tenure  by  natives  ? — I  ha^e  not,  imtil  very  lately,  thought  about  it. 

4042.  Are  you  able  to  say  whether  you  have  obsened  any  decided  preference 
among  the  mission  natives  for  tne  right  of  holding  land  on  indiiddual  title  P — I  have 
observed  it  not  only  amongst  native  Christians,  but  also  among  the  heathen  popula- 
tion. 

4043.  Are  there  any  rases  in  which  natives  ha^*e  held  these  indindual  titles  for  a 
series  of  vcai*s  ? — Yes. 

4044.  For  how  long  ? — I  think,  in  some  instances,  twenty  years. 
404o.  And  do  you  obser\'e  the  same  appreciation  to  the  right  of  property  id  land 

as  to  the  right  of  property  in  cattle  ? — Generally,  I  believe,  the  right  of  property  in 
cattle  is  more  appreciated. 

4046.  Now,  in  these  cases,  where  there  has  been  the  right  of  holding  land  for  a 
series  of  years,  have  there  ])een  transactions  of  sale  among  them  ? — I  do  not  know  of 
any  instimoes. 

4047.  Have  you  observed  ^^'hether  the  title-deed  is  usually  preserved  among  them? 
— Yes,  it  is  either  preserved  in  their  oiivn  home  in  a  box,  or  in  some  secret  place  where 
they  have  put  it  awav. 

4048.  And  do  they  appear  to  attach  special  value  to  these  pieces  of  paper  P — I 
have  reason  for  saying  they  do,  for  during  the  Gaika  rebellion  a  niunber  of  these  title- 
deeds  were  brought  to  me  for  preservation. 

4049.  They  thoroughly  understand  what  the  title-deed  is  the  sjTubol  of  ?— I 
think  so. 

4050.  Are  you  able  to  tell  us  whether  this  preference  you  speak  of  is  observable  in 
natives  beyond  the  colony  ? — I  cannot  say.  I  have  only  given  my  attention  to  it  very 
lately. 

4051.  As  far  as  you  can  testify,  then,  this  preference  may  be  limited  to  people  in 
your  own  immediate  neighbourh(X)d  ? — I  do  not  think  so,  considering  the  ni^ve  chi 
racter  generally ;  I  tliink  it  extends  to  other  districts,  although  I  cannot  say  i)0sitiver' 
such  is  the  case. 

40o2i*  The  system  of  indi\idual  tenure  is  altogether  opposed  to  what  their  ol^^ 
customs  teach  them  in  connection  with  the  occupation  of  land,  and  as  they  are  a  peoii^^^ 
who  cling  very  tenaciously  to  old  customs  and  laws,  is  not  that  strong  e^'idenoe  th: 
this  is  a  claim  of  a  new  and  novel  character  ? — It  may  be  so,  but  I  caimot  help  tl 
ing  that  it  is  because  they  feel  thoy  are  gradually  being  shouldered  out  of  the  conntr==^ 
by  the  sale  of  the  land  beneath  them. 
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4053.  I  presume,  Mr.  Taberer,  you  are  a  etroug  advocate  for  the  extension  of  in-  Her.  ChmU*  TMhem* 
ili^ddual  tenure  among  natives  ? — Yes.  ^^^  TTssi 

4054.  Do  you  consider  that  every  title-deed  sliould  have  a  condition  in  it  which 
would  prohibit  the  owner  from  selling  his  land  to  a  white  man  ? — I  think  so  at  present, 
but  I  do  not  mean  that  the  whole  district  of  Keiskama  Hoek  should  be  given  to  the 
natives  generally. 

4055.  Woidd  not  such  a  restriction  to  some  extent  afieet  the  natives'  idea  of  a 
title-deed,  when  they  find  an  Englishman,  holding  a  similar  piece  of  land  to  theii'  own, 
might  sell  when  he  chooses,  whilst  the  native  is  limited  to  one  class  of  piu'chasei-s  ? — I  do 
not  say  such  restriction  should  be  for  ever,  but  I  look  upon  the  natives  to  a  certain  extent 
as  cliildren  who  must  be  educated  and  ti'ained  before  tlioy  can  be  allowed  certain  liberty. 

4056.  Would  not  they  consider  that  very  much  like  subjecting  them  to  class 
legislation,  which  might  operate  rather  severely  against  themselves  ? — I  cannot  judge 
fairly,  but  I  think  that  if  the  object  was  explained  to  them,  showing  that  it  was  for  their 
benefit,  they  woidd  appreciate  it. 

4057.  What  would  you  think  of  a  clause  in  their  title-deeds  requiring  them  to 
build  a  square  house  on  such  propeiiy  as  belongs  to  them  P — I  think  it  would  in  some 
measure  interfere  with  the  sale  of  the  land,  because  the  cost  of  building  such  a  house 
woidd  be  very  great  to  them,  and  they  might  not  have  the  means  of  doing  this  at  their 
disposal,  but  if  it  could  be  carried  out  I  thmk  it  would  be  an  excellent  thing. 

4058.  If  you  found  objections  to  such  a  clause  you  would  not  necessarily  attribute 
it  to  a  prejudice  for  the  bee-hive  hut  ? — By  no  means. 

4059.  In  advocating  this  system  of  individual  tenure,  is  it  your  opinion  that,  if 
practicable,  it  should  be  general  in  respect  of  natives  imder  the  British  Crowij  ? — Yes. 

4060.  Suppose  you  found  in  the  Transkeian  territories  it  was  impracticable  to  carry 
out  such  a  system  of  individual  tenure,  would  you  still  recommend  its  application  in 
the  colony  to  natives  ? — ^Yes,  I  think  so. 

4061.  Axe  you  an  equally  strong  advocate  for  requiring  them  to  pay  an  annual 
qiiitrent  to  Government  ? — ^No,  I  am  not. 

4062.  Do  vou  think  any  sort  of  restriction  ought  to  be  made  in  the  title-deeds  of 
natives  as  to  sales  between  themselves  ? — I  should  say  the  consent  of  Government  ought 
first  to  be  obtained  in  every  case.  I  consider  them,  at  least  in  this  generation,  as  not 
being  sufficiently  educated  and  civilized  to  be  allowed  full  liberty. 

4063.  You  consider,  then,  that  the  consent  of  Government  should  be  first  obtained. 
Are  you  assuming  that  there  woidd  be  a  uniform  nile  among  different  natives,  or  do 
you  iiiink  that  it  would  be  the  best  means  for  checking  indiscriminate  sales  ? — I  think 
it  would  be  the  best  way  to  check  indiscriminate  sales. 

4064.  What  you  are  opposed  to,  I  presume,  is  sale  to  objectionable  persons? — Yes, 
and  one  of  my  reasons  woidd  be  this,  that  the  natives,  in  dealing  with  private  land 
sales,  would  care  very  little  who  they  sold  to,  and  there  would  be  constant  confusion  in 
these  transactions.  They  would  always  be  at  the  court-house,  owing  to  the  dis{)utes 
arising,  but,  if  done  with  the  knowledge  of  Government,  the  sale  would  be  conducted  in 
a  proper  manner,  and  disputes  avoided. 

4065.  Don't  you  consider  this  restriction  somewhat  harsh  and  arbitrary  P — ^No,  not 
under  the  present  condition  of  the  natives  generally. 

4066.  Would  you  make  any  difference  in  the  case  of  educated  natives  P — ^No,  be- 
cause you  woidd  not  know  where  to  draw  the  lino,  and  it  all  depentls  on  what  you 
mean  by  education. 

4067.  Do  you  think  that  a  man  who  is  able  to  read  and  thoroughly  understand 
his  title-deed  would  have  any  o^use  to  complaui  if  he  found  such  restriction  in  it  ? — ^No, 
not  if  the  restriction  was  explained  to  him. 

4068.  It  is  f  omid  in  some  other  parts  of  the  colony  that  the  natives  seem  not  to  value 
this  individual  tenure  at  all.  Is  it  not  possible  that  the  preference  you  speak  of  is 
ovidng  to  the  superior  quality  of  the  land  in  your  neighbourhood  P — I  am  not  prepared 
to  say  that  the  land  in  Keiskama  Hoek  is  superior  to  other  neighbourhoods. 

4069.  Do  you  think  the  same  preference  to  indi\'idual  title  woidd  be  found  among 
men  who  receive  land  for  nothing  as  those  ^^'llo  purchase  P — I  think  the  man  who 
paid  for  it  would  appreciate  it  more. 

4070.  Mr.  RoUarnL']  To  prevent  abuses  would  you  approve  of  a  clause  insisting  on 
personal  occupation  of  thi^se  lots  P — I  think  it  would  be  desirable  to  have  personal  occu- 
pation, but  I  do  not  think  it  could  be  insinted  on.  ^ 

4071.  Or  by  deputy  ? — I  do  not  tliiiik  it  could  be  insisted  upon. 

4072.  Would  you  approve  of  a  nativt'  bin-ing  as  many  lots  as  he  chose,  or  would 
you  limit  him  to  one  lot  f — I  am  not  i^repared  to  answer  that  question. 

4073.  In  regard  tc»  the  establishment  of  industrial  schools,  purehr  under  Govern- 
ment superviiion,  do  you  think  that  such  institutions  are  possible  P — ^1  es. 
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Rev.  Charict  Taierer.  4074.  Do  joii  think  that  a  Government  officer,  who  for  a  moderate  salary  would 

Oct  4~1881         remain  for  a  certain  number  of  years  and  not  wish  for  promotion,  should  be  appointed 

superintendent  ? — Yes,  but  I  think  you  could  promote  nim,  that  is,  increase  ms  salary 
on  the  spot,  after  a  certain  number  of  years, 

4075.  Would  there  not  be  great  difficulty  in  finding  men  in  the  service  fitted  for 
the  post  ? — I  think  there  woidd. 

4076.  The  great  aini  would  be  the  moral  and  religious  training  P — ^Yes. 

4077.  How  could  a  Grovemment  officer  carry  out  this  training  P — ^I  have  already 
suggested  that  it  coidd  be  done  by  a  chaplain. 

4078.  Coidd  a  chaplain  control  the  moral  and  religious  training  unless  he  had  an 
institution  ? — I  think  it  coidd  be  managed. 

4079.  Sir  J.  D.  Barn/,']  You  have  had  considerable  experience  among  natives  ? 
—Only  among  those  in  this  district,  and  at  Beaufort. 

4080.  Is  it  a  native  custom  to  allow  the  chief  to  move  his  people  fi-om  one  site  to 
another  ? — All  the  natives  I  have  had  the  opportunity  of  observing  did  not  have  the 
power. 

4081.  If  these  locations  were  put  up  for  sale,  woidd  you  give  them  the  opportunity 
of  buying  them  at  a  certain  price,  and  if  they  do  not  purchase,  force  them  to  move  on  ? 
— I  think  they  should  certainly  buy  or  pay  rent. 

4082.  But  is  not  that  a  hardship  on  a  man  who  has  been  occupying  for  years  to 
compel  him  to  move  ? — No,  because  ne  pays  hut-tax. 

4083.  Do  the  men  understand  that  they  can  at  any  time  be  moved  ? — Yes,  I  think 
so. 

4084.  If  you  rive  this  individual  tenure  inalienable,  except,  with  the  consent  of 
Government,  and  the  holder  of  the  title-deed  becomes  insolvent,  how  woidd  you  deal 
with  the  matter  ? — I  would  sell  it  among  the  natives,  and  the  proceeds  should  go  into 
the  estate. 

4085.  Would  you  give  any  power  of  mortgage  ? — No,  unless  with  the  consent  of 
Government. 

4086.  To  what  extent  would  it  be  expedient  for  the  Government  to  give  that  con- 
sent ? — I  am  not  prepared  to  say. 

4087.  If  the  land  was  open  to  occasional  sales  allowing  the  Europeans  to  come  in, 
could  the  natives  compete  with  them  ? — They  could  in  some  instances,  but  as  a  role,  I 
think  Europeans  would  be  the  purchasers. 

4088.  Is  that  not  better  than  this  location  system  ? — I  do  not  think  so.  Because 
the  present  plan  is  to  pick  out  land  in  any  part  and  sell  it,  wdthout  reference  (as  far  as 
I  am  able  to  judge)  to  any  onlerly  arrangement  that  might  be  desirable  in  the  future 
in  carrying  out  the  Location  Act. 

4089.  Does  not  this  sale  interfere  with  the  object  of  an  industrial  institution  such 
as  yours  P — Yes,  by  tending  gradually  to  drive  out  the  native  population. 

4090.  Do  the  Germans,  when  they  come  in  contaH  vdth  the  black,  have  a  ten- 
dency to  push  them  out  ? — Yes. 

4091.  Does  not  the  benefit  of  your  system  greatly  arise  from  the  personal  influence 
of  men  at  the  head  of  the  establishment  ? — It  does. 

4092.  If  the  Government  undertook  a  system  of  that  kind  Government  officers 
would  want  promotion  ? — Yes. 

4093.  Then  the  personal  influence  of  the  men  at  the  head  would  be  gone  with  his 
removal  ? — Yes,  but  as  I  said  before,  his  salary  might  be  increased  after  a  number  of 
years'  service,  which  woidd  be  equivalent  to  promotion. 

4094.  Is  there  less  danger  of  this  being  the  case  when  the  man  selected  is  chosen 

from  some  religious  body,  seeing  that  such  men  do  this  work  from  religious  motives  P 

Yes,  and  there  is  less  danger  with  the  men  of  the  Church  of  England,  or  rather  with 
missionaries  of  any  denomination,  who  are  not  subject  to  removal,  than  with  those  who 
are  periodically  removed  fi'om  station  to  station.  The  Wesleyans,  for  instance,  remove 
their  missionaries  every  three  years,  whereas  Church  of  England  missionaries,  and  those 
also  of  some  other  deuoniiuations,  remain  sometimes  for  ufe.  I  think  good  aud  true 
men  could  be  found  \nlling  to  remain  on  an  industrial  institution  for  many  years,  and 
the  Government  officer  ought  to  have  the  same  object  in  view  as  the  missionary.  There 
might  be  great  difficulty  in  securing  suitable  men  willing  to  undertake  a  work  of  this 
kind,  but  I  think  they  could  be  found. 

40981^  Notwithstanding  that  difficulty,  you  would  advise  the  Government  to  under- 
take the  establishment  of  such  institutions  as  this  ? — I  think  it  would  be  a  good  thing  if 
the  Government  could  do  so. 

4090.  Woidd  not  one  step  towards  it  be  to  appoint  magistrates,  who  are  in  every 
way  qualified,  who  know  the  native  character  and  are  themselves  men  of  high  character  ? 
—  xes. 
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•i097.  And  for  that  purpose  would  not  you  have  a  special  training  of  men  by  the  Rev.  C7<«i-/<f« 
Government  before  appointing  them  to  these  offices  ? — I  should  say  it  would  bo  a  very  "j": 

good  plan.  "^**  *' ^ 

4098.  You  were  asked  about  these  si^uare  huts,  don't  you  think  tliis  subject  can  be 
best  met  by  some  municipal  regulation  in  the  location  ? — i  es,  I  think  so. 

4099.  Is  there  anything  else  you  can  suggest  in  connection  with  this  system  of 
bKjil  self-go  venunent  ? — I  would  suggest  that  in  selecting  sites  for  locations  they  should 
not  be  too  far  distant  from  existing  sites,  or  fi*om  sites  for  proposed  institutions,  as,  in 
some  instances,  the  kiiuils,  as  they  ai-e  now  situated  are  so  far  away,  that  the  children 
i*annot  attend  school  imless  they  are  admitted  Jis  boarders. 

4100.  Have  you  paid  any  atteution  to  native  law«  and  customs  P — Yes. 

4101.  Have  you  formed  a  decided  opinion  upon  any  of  them  r^ — ^Yes. 

4102.  What  is  that  opinion  of  "  ukolobola ''  ? — I  think  it  tends  to  promote  immo- 
rality. 

4103.  What  sort  of  immorality? — It  prevents  young  men  and  women  from 
marr^ang  for  a  number  of  }'ears,  and  in  consequence  of  this  they  very  often  fall  into 
fonucation.  I  am  also  of  opinion  that  ukulobola  is  practically  a  direct  piu-chase  of 
the  woman,  that  it  fosters  uneimal  and  mulesirable  maniages,  and  I  consider  it  imfair 
upon  the  young  man  about  to  be  maiiicd.  These  ai'c  the  principal  reasons  which  occtu* 
to  me  at  this  moment. 

4104.  Is  it  not  a  fact  that  heathen  women  are  maiTied  immediately  they  arc 
maniageable  ? — No,  I  do  not  think  so. 

4105.  Can  you  give  me  any  instance  where  the  miuiiage  of  a  young  heathen 
woman  has  been  postponed  *i — ^Xo,  I  have  but  little  experience  of  social  life  among  the 
purely  heathen. 

4106.  Is  ukidobola  practised  among  the  Cliristian  natives  ? — Yes,  generally ; 
and,  as  a  rule,  it  postpones  their  marriages.  I  know  of  a  case  where  a  young  girl's 
marriage  has  been  postponed  for  three  j'ears  because  the  yoimg  man  cannot  bring  the 
required  number  of  cattle. 

4107.  Is  she  to  marry  this  yoimg  man  as  far  as  present  arrangements  go  ? — ^Yes. 

4108.  Then,  if  ukulobola  is  a  mere  matter  of  purchase  and  sale,  why  is  this  man 
to  marry  her  when  there  are  otlier  purchasers  who  would  give  the  amount  for  the 
woman  ? — She  belongs  to  a  Christian  family,  and  amongst  the  Christian  natives  the 
father,  as  a  iide,  wishes  to  considt  the  ^N-ishes  of  his  daughter,  and  of  the  man  who  has 
chosen  her  for  his  A\if e. 

4109.  If  the  father  merely  treated  this  matter  as  a  buying  and  selling,  ho  would 
not  consult  the  wishes  of  the  girl  ? — In  this  case  he  does  not  treat  it  as  such. 

4110.  Do  you  not  infer  from  tliis  that  it  is  only  in  crises  where  maiiiage  is  not 
treated  as  purchase  and  sale  among  the  natives  that  the  maniage  of  women  is  post- 
poned?— I  think  that  the  custom  of  ukidobola,  speaking  generally,  must  tend  to 
lK)8tpone  maiTiages  whether  the  girl's  Avishes  are  consulted  or  not. 

4111.  Are  not  fathers,  by  Kafir  ciistcm,  on  the  maniage  of  their  sons,  supix)6ed  t(j 
contribute  the  whole  of  the  ihnzi  ? — I  do  not  think  so.  I  believe  they  assist,  but  the 
yoimg  man  has  to  get  some  portion,  though  I  am  not  aware  that  there  is  any  defined 
Kafir  law  on  this  point.  The  father  might  pay  the  whole,  but  the  yoimg  man  works 
in  many  instances  for  the  greater  portion  of  it. 

4112.  Does  that  not  foster  industry  before  marriage  ? — Yes. 

4113.  Then  if  this  postponement  fosters  industry  it  is  not  an  e>  II  ? — TJio  postpone- 
ment is  an  e\il — the  industry  is  not  an  evil. 

4114.  Is  not  the  habit  of  industry  a  good  set  off  against  the  evil  of  postponement  y— 
I  do  not  think  so,  because  I  am  of  opinion  that  in  tlli^^  instance  this  good  does  not 
j>revent  the  e\dl  I  lla^'e  refenxxl  to. 

4115.  Early  marriage;^  are  not  ooiuitenanced  l>y  a  good  many  Kiu'opeans? — I  am 
nwore  of  that. 

4110.  And  they  ai^e  not  always  liai>py  ? — No. 

4117.  If  that  be  so,  why  condemn  a  system  among  Kafti's  winch  uccoi*ds  with  om* 
\dews  in  some  cases  ? — I  do  not  consirler  the  gi>  ing  of  the  cattle  so  much  an  evil  as  the 
results  arising  from  it. 

4118.  You  say  it  is  practiciilly  a  dii'ect  piu'chase  ? — Yes. 

4119.  Is  not  ukulobola  a  gift  by  the  intended  husband  to  his  wif e's  parents  ?— 
They  call  it  a  gift,  but  in  my  opinion  it  is  a  direct  pm*chase.  ^ 

4120.  Does  it  not  transfer  the  girl's  services  to  the  young  man  fi*om  her  parents  P— 

Yes. 

4121.  Does  not  this  ukulobola  create  an  obligation  on  the  part  of  the  parent 
Avho  receives  it  to  support  his  claught(u*  in  case  she,  after  marriage,  cimies  to  poveiiy  or 
ill  any  way  wants  his  services? — I  do  not  think  so,  because  she  goes  Imck  of  her  owj| 
will  and  without  any  obligation. 
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Jr«T.  Charl0i  Tmherer.  4122.  Would  the  cliief  iinjiose  any  obligation  ? — I  don't  think  so. 

OotTlissi   •  4123.  If  the  law  was  that  where  ukidoDola  was  paid  it  created  an  obligation  "on 

'  *  the  recipient  of  it  to  support  his  daughter  in  case  she  ever  ciinie  to  distress  after  marriage, 
do  you  think  that  such  a  law  woidd  be  an  immoral  one  ? — A  law  to  compel  a  father  to 
support  his  daughter  could  not  be  a  bad  law. 

4124.  You  know  that  the  natives  are  much  attached  to  these  iiracticos  ? — Yes. 

4125.  And  that  any  attempt  to  disturb  them  would  i)ix)bably  fail  P — ^I  tliink  it 
would  be  imwise  to  distm-b  some  of  them,  that  is,  to  make  direct  enactments  against 
them. 

41 20.  If  ukidobula  be  defined  by  law  lu  mean  wliat  it  does,  you  coidd  not  call 
it  immoral  ? — Xo,  not  as  it  stands  alone.  I  mean  by  this  that  if  ukidobola  is  simT»ly 
a  gift  of  cattle  fi*om  one  man  to  another,  a  law  allowing  this  would  not  beinimoral,  but 
a  law  allowing  idvulolx)la,  as  I  believe  it  to  be  a  direct  i>iu'chase  of  the  woman,  I  should 
look  ujion  as  immoral. 

4127.  Now,  what  would  you  propose  in  regard  to  tins  idcidobola? — That  it 
shoidd  be  left  alone  ;  that  the  law  should  neither  i^ecognize,  establish  it,  or  know  of  its 
existence. 

4128.  Have  you  ever  thought  that  such  a  proiX)sition  is  imixissible  in  law  ? — ^Xo. 

4129.  Su])i)08ing  a  young  man  gave  ten  head  of  cattle  to  his  future  father-in-law 
uj>on  tlie  promise  by  the  father  that  he  woidd  allow  his  daughter  to  marry  the  jonng 
man,  and  supposing  after  the  receipt  of  this  cattle  the  father-in-law  refused  to  allow  the 
marriage,  but  retained  the  stock,  woidd  you,  in  such  a  case,  allow  the  young  man  to 
bring  ms  father-in-law  into  couil  to  reclaim  the  cattle,  or  woidd  you  pi-opose  that  the 
magistrate  should  drive  "  the  plaintiff  from  the  judgment  seat "  ? — If  I  were  a  magis- 
tnite  I  think  I  should  entertain  the  case  and  give  the  yoimg  man  the  cattle  back,  at  the 
same  time  advising  him  of  the  e\ih  of  the  transaction  fi^om  beginning  to  end.  I  should 
tell  him  that  he  acted  very  foolishly,  I  woidd  add  to  this  answer,  that  I  am  supposing 
in  tliis  instance  that  the  native  young  man  thoroughly  understood  before  the  transsustion 
that  the  law  would  £»:ive  liini  remeth'.  But  if  the  youn":  man  uiiderstoo<l  beforehand 
that  the  law  did  not  recognize  ukulobohi  I  should  "drive  him  from  the  judgment 
seat." 

4130.  Does  ukulob<Ja  ten<l  to  jiolygamy  ? — Not  nececisai'ily. 

4131.  If  i>olygamy  were  non-existent  here,  what  liann  is  there  merely  in  an  in- 
tending son-in-law  gi>ing  his  intended  father-in-law  a  thousand  poiuids  on  the  con- 
dition that  in  case  his  ^vife  comes  to  jwverty  the  father  must  supi)ort  her  and  her 
children  ? — The  case  mentioned  is,  in  my  oi)inion,  equivalent  to  our  English  system  of 
dowry,  and  not  improper. 

4132.  If  the  ukidobola  were  reduced  so  as  not  to  be  inconvenient  for  imy  hard- 
working yoimg  man  to  gain  it,  woidd  not  that  cause  ])ei'sons  to  considt  the  wishes  of 
th^ir  daughters  more  than  they  do,  now  that  the  ukidobola  is  unlimited  ? — I  think 
so. 

4133.  If  there  were  half  a  dozen  men  all  abh?  to  pay  the  iikuloWa  reciuired  by 
law,  don't  you  thuik  the  father  woidd  be  more  likely  to  allow  his  daughter  to  exercise 
her  own  wishes  in  the  choice  of  a  husband  ? — Yes,  1  think  he  ^\  ould,  but  I  do  not  admit 
that  sucli  a  law  is  advisable. 

4134.  If  the  girl's  wislies  are  considted  this  inequality  in  the  existence  of  marriages 
woidd  be  to  a  great  extent  done  away  ^vith  P — Yes. 

4135.  A\Tiy  is  the  ukidobula  uufaii*  upon  a  young  man  ? — In  consequence  of 
tlio  ]>ost]X)nenieiit  of  maniagf^s,  and  in  consequence  of  his  having  to  work  for  so  many 
yeai^s  to  obtain  the  require<l  number  <»f  cattle,  and  tlum  having  to  hand  them  over  to  his 
father-in-law,  is  rcvlnced  to  the  same  state  of  ]M)\'ei-ty  he  was  in  before. 

41 3G.  In  fact,  tlie  settlement,  instearl  of  a  help  to  them  before  or  on  mairiage,  goes 
away  from  them  *f — ^Yes. 

4137.  A\niat  are  the  praetic^al  and  social  evils  of  polygamy  among  the  native^}' — 
It  fosters  laziness  in  the  men,  for  their  wives  do  the  work.  It  tends  to  create  jealousy 
and  discHjrd  among  the  women,  and  I  think  must  (Teate  great  confusion  in  inheritance 
at  the  time  of  death,  and  I  think  it  tends  to  foster  inunorality  among  the  women. 

4138.  l>o(?s  it  not  also  tend  to  weaken  the  affection  between  father  and  child  ? — 
Yes,  and  it  is  fatal  to  all  gro\\^h  of  any  higher  morality,  especially  among  the  children. 

4139.  Is  there  any  j)ractical  or  social  advantage  to  be  derived  from  l)olygamy  ? — 
None,  thm  I  am  aware  of. 

4140.  Do  you  know  of  any  supposed  advantages  which  the  heathen  polygamist 
attributes  to  it  ? — Yes,  he  has  more  people  to  work  for  him,  and  if  he  has  two  wives  to 
work  for  liim  instead  of  one,  he  gains  what  he  considei's  a  pmctical  advantage. 

4141.  Is  not  another  i>ractical  advantage  to  him  that  ho  rises  his  fuMug  in  his  tribe 
by  the  niunbcr  of  his  dependents  and  childivn  ? — Yes,  from  his  iwint  of  view. 
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4142.  Do  70U  know  whether  heathen  women  attribute  anj  advantage  to  it  P—  I  do  Ber.  ffh^u$  T9h$rer. 


not. 

4143.  Would  a  law  made  prohibiting  polygamy  stop  it  altogether? — No,  not 
immediately,  though  it  should  do  so. 

4144.  After  prohibiting  polygamy  under  penalties,  could  you  enforce  those  penal- 
ties as  a  magistrate  ? — I  think  it  would  be  a  \^ise  law ;  I  think  it  should  be  enforced. 

4145.  Would  you  send  a  man  to  prison  who  gave  ukulobola,  or  received  it  ? — 
No. 

4146.  What  would  you  do  with  him  P — ^I  am  not  prepared  to  say. 

4147.  If  you  had  to  legislate  for  a  heathen  polygamous  commimity,  who  are  wedded 
to  their  customs  of  polygamy  and  ukulobola,  would  you  shut  your  courts  to  all  poly- 
g mists,  and  to  all  questions  of  polygamous  marriages,  and  property  arising  from  contract 
relating  to  ukulobola  P — I  am  not  prepared  to  answer  that  question. 


Oct.  4, 1881. 


John  Sheppard  Simpson,  Esq.,  Special  Magistrate,  examined. 

4148.  Sir  «7.  D.  Bartt/.']  I  believe  you  are  a  Special  Magistrate  at  Keiskama  Hoek  ?     /.  s.  Simpton. 
— ^Tes ;  and  have  been  special  magistrate  there  for  the  last  tnree  years. 

4149.  Did  you  receive  any  special  instructions  upon  assimiing  office  P — ^No;    nor' 
have  I  received  any  since. 

4150.  As  a  special  magistrate  have  you  dealt  with  both  civil  and  criminal  cases 
amongst  natives  P — Yes ;  to  a  certain  extent. 

4151.  And  in  cases  of  petty  crime,  such  as  theft,  you  have  punished  ? — I  have. 

4152.  How  have  you  dealt  with  prisoners  sentenced  to  hard  labour  P — I  have  put 
them  to  work  round  about  the  village,  repairing  the  water-furrow  leading  into  the 
village,  or  any  other  Government  woA  necessary  to  be  done. 

4153.  And  have  you  dealt  with  civil  cases  arising  out  of  ukulobola  P— Yes,  I 
have,  as  a  matter  of  contract. 

4154.  And  have  you  enforced  your  judgments  P — Yes ;  but  I  have  never  had 
occasion  to  seize,  as  my  decisions  have  always  been  carried  out. 

4155.  Have  you  ever  told  natives  that  you  had  no  jurisdiction  to  deal  with  such 
cases  P«— I  have  not,  but  they  have  heard  of  it.  I  have  always  told  them  that  I  sat 
there  as  arbitrator,  and  that  if  they  wished  to  appeal  they  could  do  so  to  the  magistrate 
at  King  William's  Town. 

4156.  W|ien  you  sentenced  a  man  to  imprisonment,  did  you  tell  him  you  had  no 
right  to  sentence  him  ? — No  ;  I  did  not. 

4157.  Are  there  any  locations  under  the  Act  10  of  1876  in  your  district  P — No. 

4158.  What  control  do  you  exercise  over  natives  there  P-— There  are  certain  loca- 
tions where  the  men  p^  hut-tax,  and  there  are  also  land-owners  who  pay  rent  to  the 
Civil  Commissioner  at  King  William's  Town. 

4159.  Do  you  collect  house  and  hut-tax  duty  P — Yes. 

4160.  Upon  what  system  do  you  act  to  collect  house  duiv  where  there  are  huts  P — 
The  books  are  supplied  to  me  from  King  William's  Town.  There  are  first,  second,  and 
third  class  natives  m  my  district,  and  the  first  class  natives  pay  10s.  house  duty. 

4161.  Does  a  hut  mean  a  house  P — Yes ;  if  it  is  above  the  value  of  £2  10s.  Every 
hut  occupied  by  a  family  has  to  pay  house  duty  and  hut-tax. 

4162.  Are  these  people  polygamists  P— -Yes. 

4163.  Does  each  wife  occunying  a  house  pay  both  house  duty  and  hut-tax  P— Yes ; 
hut-tax  is  paid  by  the  men  and  house  duty  by  the  occupier. 

4164.  And  you  treat  women  as  occupiers  P — Yes. 

4165.  Is  there  any  difficulty  in  collecting  both  P — There  has  been  no  difficulty 
hitherto ;  but  in  consequence  of  the  late  rebeUion  and  drought  the  people  have  not 
paid  as  they  generally  do.  But  if  you  put  aside  the  war  and  drought  they  pay 
willingly. 

4166.  Do  you  think  the  natives  would  like  the  conversion  of  that  tax  into  quitrent 
tenure,  by  which  no  more  would  be  payable  than  at  present  P — I  believe  that  some  of 
them  would,  but  others  would  prefer  to  get  on  in  the  way  they  are  now. 

4167.  But  if  it  was  put  to  them  as  a  necessity,  do  you  think  they  would  take  up 
the  ground  where  the  quitrent  is  not  more  than  the  hut-tax,  while  the  house  duty  re- 
mains the  same  as  now  ?— I  think  they  would.  -* 

4168.  Where  there  is  a  quitrent  tenure  yo  u  do  not  tax  ? — Only  house  duty. 

4169.  Mr.  Stanford.']  Would  you  recommend  land  tenure  if  the  people  did 
not  desire  it  P— No ;  I  would  not 

4170.  Are  there  many  individual  title-holders  in  your  district  P— Yes. 

F? 
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/.  S.  Simpion.  4171.  Are  the  locatioiLs  sun-eyed  ? — Yes,  some ;   there  are  Ave  locations  purv^red, 

Oct  TT«8i         ^^^  eight  imsiuTeyed. 

'  4172.  Do  you  think  it  would  be  advisable  to  secure  those  locations  to  the  ocoupiuits 

by  grant  ? — Yes. 

4173.  Are  these  indindual  title-holders  in  your  district  doing  well?-— Yes;  with 
the  exception  of  a  number  of  title-holders  down  at  Bum's  Hill,  and  I  would  like  to  ex- 
plain that  there  were  titles  given  to  certain  natives  in  1868,  for  garden  ground 
and  building  lots,  but  that  many  of  the  titles  have  never  been  taken  up.  Some  who 
applied  for  titles  cultivated  the  groimd  for  twelve  months  or  perhaps  a  couple  of  years, 
then  wont  away  and  sub-let  the  groimd,  without  the  knowledge  of  Qoyemment  or 
magistrate,  although  it  states  in  the  title-deed  that  this  cannot  be  done.  Others  have 
failed  to  pay  their  rent  as  they  ought  to  have  done,  and  the  magistrate  has  confiscated 
a  certain  number  of  titles.  There  the  system  has  not  worked  well,  but  whether  it  ha& 
been  in  consequence  of  not  working  up  the  people  for  their  rent  or  some  other  reason,  I 
cannot  say.  I  object  to  the  sub-letting  of  the  land,  and  think  there  ought  to  be 
personal  occupation. 

4174.  Are  there  any  canteens  in  your  district  ? — Three. 

4175.  Is  the  sale  of  liquor  to  the  natives  controlled  in  any  way  ? — No ;  only  that 
the  dealers  cannot  sell  to  them  after  certain  hours. 

.     4176.  Are  the  natives  becoming  more  addicted  to  drink  or  less? — More. 

4177.  Do  you  think  it  woidd  be  'wise  to  restrict  the  sale  ? — Yes. 

4178.  Ai*e  you  of  opinion  that  the  natives  themselves  would  support  a  measure  of 
that  kind  ? — I  think  the  more  sensible  portion  would.  A  man  of  good  common  sense 
would. 

4179.  Considering  the  present  system  of  government  in  these  districts,  do  you 
think  it  would  be  wise  to  continue  that  system,  or  to  extend  the  power  of  magistrates  ? — 
At  present  we  have  no  power. 

4180.  Do  you  think  you  ought  to  have  more  power  ? — Yes ;  I  think  so. 

4181.  I  suppose,  in  reality,  me  people  are  under  the  impression  you  have  power  ?— 
Yes  ;  natives  in  coming  to  the  office  like  to  have  their  cases  settled.  If  you  do  not  do 
so  you  throw  the  jurisdiotion  of  such  cases  upon  the  headmen,  and  unless  these  are  men 
of  good  sound  judgment  and  above  bribery,  I  do  not  think  they  shoidd  be  allowed  to 
settle  cases.     It  would  be  better  to  leave  the  power  in  the  hands  of  the  magistrate. 

4182.  Sir  J.  2).  Barry,"]  Are  these  headmen  appointed  by  the  Government  ? — ^Yes ; 
I  nominate  them,  but  I  consult  the  people,  that  is  to  say,  the  tax-payers. 

4183.  Have  you  had  any  difficulty  in  ascertaining  their  wishes  in  the  matter  ? — 
No ;  I  have  had  no  difficulty. 

4184.  Would  there  be  any  difficulty  in  registering  all  native  marriages  at  present 
existing  in  your  district  ? — I  do  not  think  so. 

4185.  In  future  do  you  think  there  would  be  any  difficulty  in  getting  the  head- 
men to  inform  you  when  a  marriage  is  going  to  take  place,  so  that  you  might  send 
somebody  to  ascertain  whether  the  girl  consents  or  not  ? — If  you  explained  your  ob- 
ject there  would  be  no  difficulty,  but  if  not,  they  might  raise  a  difficulty. 

4186.  And  if  you  explained  it  to  them  that  your  object  was  simply  to  see  that  the 
girl  consents,  and  to  register  the  amoimt  paid  in  ukulobola,  that  they  would  approve  of 
your  presence  ? — ^Yes. 

4187.  Is  ukulobola  practised  among  all  natives  ? — ^Yes. 

4188.  What  is  the  usual  amount  given  P — Generally  about  ten  head  of  cattle. 

4189.  If  the  Government  were  to  limit  it,  and  allow  no  more  than  ten  head  of 
cattle  under  a  penalty  of  forfeiting  the  remainder  paid  in  excess,  do  you  think  there 
would  be  any  objection  in  the  native  mind  ? — I  think  there  would.  I  think  the  father 
of  the  girl  would  say  that  he  has  the  right  to  fix  the  number  of  cattle  he  ought  to  ask 
for  his  daughter. 

4190.  JBut  suppose  the  Government  was  to  say  that  is  the  law,  would  they  obey 
it  ? — ^Yes  ;  I  think  they  would. 

4191.  Is  not  an  excessive  amount  of  ukulobola  sometimes  paid  ? — ^There  are  abuses 
occasionally. 

4192.  And  if  the  law  said  that  not  more  than  ten  head  shall  be  claimable  in  a  oourt 
of  law  ? — I  think  the  people  would  agree.     I  think  it  would  be  a  good  thing. 

4193.  If  we  registered  all  marriages  now  without  saying  anything  more,  do  you 
think  that  afterwards,  when  we  wished  to  introduce  monogamy,  we  snould  be  better 
able  to  affect  the  registration  of  single  marriages  only  ? — Yes  ;  but  I  think  it  is  only 
fair  to  give  them  notice  at  the  time  of  the  intended  object. 

4194.  Do  you  think  if  we  were  now  to  give  them  notice  that  we  would  not  allow 
more  than  one  marriage  after  a  certain  time,  say  five  years,  that  it  would  be  good  ?— 
Yes. 
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4195/,  Mri  Stanford.']    Considering  the  present  condition  of  the  natives  in  the      /.  S,  Isiinptm, 
colony,  and  the  large  numbers  of  the  varions  •  tribes,  do  yon  think  it  advisable  to  in- 
terfere with  their  marriage  system  ? — I  do  not  think  it  would  be  wise  at  present. 

4196.  Are  not  the  natives  very  tenacious  of  their  laws  and  customs  Y — Yes. 

4197.  And  do  you  think  that  in  five  years  hence  they  would  be  more  inclined  to 
give  up  those  customs  than  now  ? — Well,  instead  of  five  years  give  them  say,  ten  years. 

4198.  Looking  at  the  peculiar  nature  of  the  native,  and  bearing  in  mind  his  ad- 
herence to  custom,  don't  you  think  it  would  be  better  to  leave  out  fixing  a  date  alto- 
gether ?— Perhaps  so ;  but  you  might  say,  in  ten  years  hence  the  Government  will  not 
acknowledge  more  than  one  marriage,  and  if  any  of  jou,  after  that,  have  two  wives 
you  must  expect  to  meet  any  inconvenience  which  may  arise  in  consequence. 

4199.  Would  you  punish  a  man  for  marrjdng  two  wives  ?— No,  certainly  not ; 
but  I  would  deny  him  certain  rights  in  the  courts. 

4200.  What  rights  would  you  deny  him  P — In  the  event  of  his  second  wife  leaving 
him,  should  he  come  to  demand  a  return  of  the  dowry  he  gave  for  her,  I  would  not 
allow  him  to  recover. 

4201.  Would  you  also  disinherit  the  children  ? — No  ;  I  think  not.  I  would  find 
out  what  the  man  was  worth,  and  have  him  make  a  division  of  his  property,  in  order 
that  the  children  by  the  second  marriage  would  have  something  to  live  on. 

4202.  You  would  recognize  the  choldren  as  legitimate  ? — 1  think  so. 

4203.  Mr.  Rollaud,']  You  are  aware  that  all  colonial  laws  may  now,  by  a  mere 
p^Mjlamation  of  the  Grovernor,  be  extended  to  Basutoland.  Do  you  think  that,  in 
view  of  this  fact,  it  would  be  advisable  to  pass  laws  for  the  colony  without  stipulating 
that  they  shall  not  be  applied  to  Basutoland  without  considetration  by  Parliament  ?— I 
think  it  would  be  advisable. 


William  Share  Kanw^  chief,  and  the  following  Councillors : — Tek^  JUafjamUy  Thomas, 
Davidy  Solomony  Nquabe,  Mojakic,  McLean^  Makaaa,  and  others  called  in  and  ex- 
amined. 

4204.  Sir  J.  D.  Barn/.']  Kama,  you  are  a  chief  of  the  Amagimukwebe  tribe,  living  on  w.  S,  Kaimi  k  others. 
what  is  known  as  Kama's  location  neai*  Middle  Drift  ? — Yes. 

4205.  Were  some  of  your  councillors  also  ooimcillors  to  your  father  ? — Yes,  Tele 
-was  councillor  to  my  father,  also  the  others. 

4206  Your  father  was  the  son  of  Cungwa,  or  Congo  ? — Yes,  and  he  was  the  brother 
of  Pato,  and  was  of  the  right-hand  house. 

4207.  Your  father  was  one  of  the  parties  to  the  treaty  with  Sir  Benjamin  Durban 
in  1835  ? — I  do  not  know. 

4208.  Do  you  remember  after  the  Stockenstroni  Treaties  your  father  going  away 
from  where  you  were  living,  do^vn  to  Kamastone  ? — I  remember  my  father  removing  up 
northward. 

4209.  And  then  he  stayed  at  Kamastone  ? — Yes. 

4210.  Do  you  know  why  he  went  away  ? — He  was  iircd  with  the  ti'oubles  he  had 
amongst  the  people,  and  he  left  with  the  intentifjii  ^-f  going  to  the  Ki'aai  liiver. 

&11.  Did  he  get  there  f — Kama  did  not  ^  >  l>eyond  Kamastone,  but  his  son 
Samuel  went  as  far  as  the  Orange  River. 

4212.  What  became  of  your  brother  after  that  ? — ^Vfter  the  war  of  1846,  Samuel 
returned  to  his  father  at  Kamastone,  and  after  1802,  lie  and  my  father  came  back  to 
where  we  are  now,  at  the  invitation  of  the  Government. 

4213.  Your  father  and  your  brothers  were  always  engaged  on  the  English  side  in 
all  wars  ? — Yes. 

4214.  ^^d  they,  like  yourself,  were  Christians  ? — Yes. 

4215.  Are  your  tribe  generally  Christians  ? — Some  of  the  people  have  followed 
118,  and  some  have  not. 

4216.  Your  father  came  came  back  after  the  Gaikas  had  been  moved  beyond  the 
Amatolas  by  the  Government  in  1851  ? — My  father  returned  after  the  wax  of  1851, 
and  ever  since  the  tribe  has  occupied  its  present  lands. 

4217.  How  did  you  get  those  lands  ? — The  land  was  given  to  us  by  Government. 

4218.  Was  it  measured  by  a  surveyor  ? — The  boimdaries  were  pointed  out. 

4219.  Were  there  any  magistrates  placed  there  with  you  ? — Yes ;  our  present 
magistrate  is. Mr.  Fielding. 

4220.  Who  allotted  the  kraals  to  the  tribe  when  your  father  came  on  to  the  land 
you  now  occupy  P — The  chief  decided  in  what  direction  each  kraal  should  be  placed. 

4221.  Was  this  according  to  Kafir  custom  ? — Yes. 

4222.  Did  he  obtain  any  rights  of  individual  tonuro  for  anyone  ? — No. 
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F.5.  JCifHaftotherB.         6223.  And  are  there  such  rights  now  ? — Yes;  we  hare  been  8iir?€jed  cm  tome 

rw  T^ififii        Bohool  places,  such  at  Annshaw  and  Perksdale. 
uii.  *,  iwi.  ^jfg^  j^^  ^^  Knapp's  Hope P~No. 

4225.  The  erven  surveyed  at  Annshaw  was  given  out  to  oertain  partke  P— <»Yes, 
building  lots  and  garden  lots  were  surveyed  and  granted  to  each  man,  toeie  mm  being 
residents  on  the  Annshaw  mission. 

4226.  Are  there  any  amongst  you  here  who  have  such  titles  P— Yes,  Matana, 
Tele,  Thomas,  David,  Solomon. 

4227.  Do  you  like  it  ? — Yes,  we  are  satisfied  with  it,  beeause  it  was  done  by  our 
chief,  Kama. 

4228.  What  do  you  pay  for  your  erf  P — We  pay  ten  shillings  for  the  garden  land, 
and  two  shillings  and  sixpence  for  the  building  plot ;  we  also  pay  Bbqpenoe  for  a  stimp 
and  ten  shillings  house  duty. 

4229.  And  each  of  you  have  one  or  more  wives  P— Only  one  wife. 

4230.  Is  there  anyone  of  you  who  has  title  at  Perksdale  P— Yes. 

4231.  Were  the  erven,  after  survey,  given  out  in  the  same  way  as  at  Annshaw  P-~ 
Yes,  and  the  people  are  satisfied. 

4232.  Have  you  any  strangers  living  there  witb  the  consent  of  Kama  P-^Yes,  those 
we  have  received  are  people  who  have  joined  my  tribe. 

4233.  Fingoes  P — Very  few. 

4234.  Christian  or  heathen  P — Heathen. 

4235.  Where  are  the  Fineoes  located  P — Some  here  at  the  XJmdiane,  and  thej  an 
intermixed  with  my  people;  omers  at  Donga. 

4236.  Have  they  got  quitrent  titles  P — No. 

4237.  They  live  in  the  old  native  state  P — Yes. 

4238.  Do  they  want  titles  P — No,  I  have  not  heard  that  they  do. 

4239.  Are  you  prepared  to  approve  of  their  having  titles  if  thw  wished  it  ? — ^No- 

4240.  Why  not  P — We  have  a  title  for  the  whole  location,  tt  gives  the  ootikle 
boundaries ;  we  occupy  within  those  boimdaries ;  we  are  satisfied. 

4241.  Where  is  that  title  P — The  Bev.  Mr.  Walton,  Superintendent  of  the 
Wesleyan  Mission,  has  the  title. 

4242.  Why  has  he  got  it  ? — We  sent  it  to  the  Rev.  Mr.  Impey  beeause  it  should 
be  safe.  We  live  in  small  houses  and  it  might  get  burnt.  When  Mr.  Impey  left,  he 
handed  it  over  to  Mr.  Walton. 

4243.  Now  why  shouldn't  the  Fingoes  have  titles  also  ? — The  people  thesuselveB 
are  satisfied  to  live  in  the  way  they  do. 

3244.  But  if  the  people  wanted  it,  would  you  give  them  individual  title? — ^I  do 
not  know. 

4245.  At  Knapp's  Hope  are  there  not  some  natives  who  were  living  there  before 
your  father  came  horn  Kamastone,  and  have  they  not  occupied  building  lots  and  culti- 
vated lands  ? — ^Yes,  when  the  land  was  given  to  my  father,  they  had  their  land  pointed 
out  to  them.  They  occupied  that  land.  Kama  said,  I  agree  to  that ;  I  won't  drive 
them  away  as  long  as  they  are  not  troublesome. 

4246.  What  people  are  they  ? — Gaikas. 

4247.  Have  they  misbehaved  ? — They  have  not  proved  troublesome.  The  only 
way  in  which  they  have  caused  trouble  is  tlu*ough  getting  the  laud  they  occupied  sur- 
veyed, without  reference  to  Kama.  The  chief  said, "  As  they  have  not  referxea  to  me  in 
the  first  instance,  I  will  not  allow  the  land  to  be  surveyed." 

4248^  Did  they  refer  to  anybody  before  surveying  ? — They  referred  to  Kama  when 
the  chief  was  ill  and  could  not  attend  to  the  matter,  and  he  said  to  the  Bev.  Mr.  Eayser, 
the  missionary,  "  Go  to  William  Kama,  he  Avill  discuss  it  with  the  tribe.  If  consent  is 
to  be  given,  it  will  be  by  William  and  the  tribe."  Mr.  Kayser  refused  to  be  guided  by 
this,  and  engaged  a  surveyor. 

4249.  Is  that  the  only  objection  you  have  to  their  having  individual  titles? — ^Yes. 
We  said,  ^^  You  have  no  right  to  step  in  and  take  possession  of  the  land  in  this  way. 
This  land  was  given  to  Kama  and  his  people  for  their  services  to  Government  during  a 
long  period,  and  those  people,  in  no  way,  assisted  in  the  wars,  and  have  no  right  to  in- 
dividual title  without  reference  to  Kama  and  his  people." 

4250.  As  soon  as  they  asked  you,  would  you  have  given  then  your  consent  ? — ^No, 
we  refused  because  they  attempted  to  deprive  us  of  our  right. 

4261.  But  these  men  were  there  before  you  came  P — No,  it  is  not  so,  the  Bey.  Mr. 
Kayser  came  after  the  grant  was  made  to  Kama  and  his  people.  They  were  driven  oS, 
but  after  the  war,  Mr.  Kayser  came  back  and  asked  to  be  taken  in  his  old  place. 

4252.  Have  there  ever  been  any  other  land  disputes  among  you  ? — ^Theire  have 
been  no  land  disputes  beyond  garden  disputes. 
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4253.  And  how  are  these  settled  ? — Sometiines,  in  garden  disputes,  the  people  oame  W,  s.  Kamakoiten. 
to  the  chief  to  get  them  settled,  but  others  go  to  the  magistrate.  OctT~i88i 

4254.  When  they  come  to  the  chief  does  he  send  them  to  the  magistrate  ? — Some  *  * 
he  settles,  others  go  to  the  magistrate. 

4265.  Does  the  chief  ever  fine  anyone  ? — No,  he  does  not  do  so.  He  decides  the 
matter  in  hand,  the  garden  dispute,  or  whatever  it  may  be. 

4266.  Does  the  chief  collect  any  rent  from  anyone  ? — No. 

4257.  In  regard  to  trespass,  what  is  the  usual  practice  of  dealing  with  cattle  found 
on  cultivated  land  ? — One  man  may  send  the  cattle  to  the  pound,  but  another  may  let 
the  matter  drop. 

4258.  Are  the  lands  open  or  enclosed? — ^The  lands  are  not  enclosed. 

4259.  Now,  if  the  chief's  cattle  should  get  into  land,  can  the  owner  send  them  to  the 
pound  ? — ^We  have  already  said  that  cattle  may  be  sent  to  the  pound  or  not,  no  matter 
whose  cattle  thev  are. 

4260.  With  the  exception  of  Mr.  Kayser  wanting  those  lands  among  you,  those 
having  individual  titles,  you  say,  are  satisfied  ? — ^We  are  contented. 

4261.  Have  you,  Kama,  got  a  title  to  any  farm  ? — ^Yes,  a  farm. 
4261a.  And  where  id  tliat  title  ?— The  Eev.  Mr.  Walton  has  that. 

4262.  Did  you  go  last  year  to  see  the  Governor  about  the  beacons  and  boundaries 
of  that  farm  ? — Yes. 

4263.  What  was  the  dispute  about  ? — There  was  no  dispute  at  all.  I  went  down 
to  see  the  Governor  about  cattle  which  had  been  seized,  and  also  a  promise  made  to  my 
father  by  Sir  George  Grey,  about  the  water  at  Annshaw,  and,  thirdly,  about  the  beaoons 
of  the  outside  boundary  of  the  location.     I  did  not  speak  to  him  about  my  farm. 

4264.  Are  there  beacons  round  your  own  farm  ? — Yes. 

4265.  What  did  the  Governor  promise  about  the  boimdaries  of  the  location  ? — He 
said  he  would  put  the  matter  right. 

4266.  Is  it  not  a  good  thing  for  you  to  have  a  farm  all  to  yourself  ? — The  place 
has  been  given  to  me.  I  have  got  it,  but  I  have  not  got  it  all  to  myself,  I  occupy  it 
with  my  people. 

4267.  Do  they  pay  rent  to  you  ? — No,  they  do  not  pay  me  rent. 

4268.  Do  they  give  you  produce  ? — No,  they  make  me  presents  sometimes. 

4269.  Don't  you  think  it  would  be  a  good  thing  for  you  and  your  councillors  to 
have  a  piece  of  ground,  and  to  give  to  those  of  your  people,  who  want  it,  each  a  piece  of 
ground ;  would  not  disputes  be  prevented  by  it  ? — We  are  quite  satisfied  to  live  as  we 
are.  The  people  do  not  want  anything,  and  I  do  not  want  anything.  We  had  a  meet- 
ing yesterday,  at  which  all  these  matters  were  discussed.  The  whole  of  the  people  said 
they  would  prefer  to  remain  as  they  are. 

4270.  Chief  Kama,  this  paper  has  been  sent  to  me : — 

Middle  Drift,  October  Ist.,  1881. 
To  the  Honourable  Sir  Jacob  Dirk  Barry. 

We^  thy  servants,  by  the  great  obedience  and  honour,  we  want  make  known  this  to  you, 
hoping  that  you  will  give  all  yoiu*  attention  in  our  request. 

Ijaere  are  some  names  which  was  mentioned  here  and  there,  which  make  great  trouble 
amongst  the  people,  because  they  are  unknown  by  the  tribe,  because  they  meet  with  magis- 
trate, without  the  chief  and  councillors  of  the  tribe  ;  such  men  like  that  they  are  sickness 
amongst  them. 

It  would  be  well  if  the  chief  will  chose  the  men  himself,  and  the  people  of  the  tribe, 
and  so  they  will  be  no  trouble  after  that,  because  they  were  chosen  by  their  chiefs  and  coun- 
cillon,  especially  this  tribe. 

The  people  were  led  by  the  chief  to  go  under  the  protection  of  the  Government,  it  was 
not  the  people  who  led  the  chief. 

So  the  good  and  easiest  way  is  not  to  listen  to  anyone  who  pretends  himself  to  be  the 
head. 

There  are  some  strange  names  which  we  heard  in  the  things  which  belong  to  the  tribe 
and  lands ;  we  heard  them  from  magistrate  and  King  Wilham's  Town,  the  names  which  are 
not  known  by  the  people.  They  were  very  much  offended  by  those  names,  because  they  are 
not  chosen  by  the  chief  and  tribe ;  so  they  were  very  angry  in  hearing  them  mentioned,  even 
there,  in  King  William's  Town. 

The  manner  of  the  Kafir,  they  cleave  on  the  chief.  If  the  Government  just  simply  call 
the  chief,  it  would  be  well  with  the  people  chosen  by  the  chief.  Because  the  tribe  saw  that 
the  chief  led  them  by  the  right  way ;  no  one  can  tell  that  it  was  the  councillors  who  led  the 
chief  to  go  imder  Government ;  the  chief  gave  the  good  advice  to  the  councillors  of  going 
under  the  protection  of  the  Government,  even  now. 

From  the  heads  of  the  Chief  Councillors. 

4271.  Did  any  of  you  send  me  that  paper  P — 
(One  of  the  councillors  states  that  he  sent  it.) 
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IF.  S.  JTaiiM  ft  Others.         4272.  What  do  you  mean  by  it  ? — Councillor.:  We  sent  this  letter  to  ask.  that  in- 

o  t  TTfifii        stxuctions  sent  us  should  be  through  the  chief,  because  it  was  our  chief  who  brought  us 

^  *   '  to  tiie  Grovemment,  and  we  wish  to  ask  that  whatever  matters  are  to  be  brought  to  us 

by  Government  should  be  sent  through  the  chief. 

4273.  Kama,  did  you  know  of  uds  letter  ? — ^No. 

4274.  Are  there  any  polygamists  in  your  location  ? — Yes. 

4275.  Are  there  any  present  now  ? — ^Yes,  Magama  here,  he  has  four  wivea,  and 
Maclean  has  two,  and  there  are  others. 

4276.  Magama,  did  you  pay  ukulobola  ? — ^Yes. 

4277.  How  much  ? — ^Magama  says :  For  my  first  wife  fourteen  head  of  cattle,  for 
my  seoond  twelve,  for  my  third  thirteen,  and  eleven  for  the  fourth. 

4278.  Are  you  a  coxmoillor  ?  — Yes. 

4279.  Kama,  what  are  essentials  of  a  marriage? — Kama:  The  oattle  and  the 
dance. 

4280.  What  is  the  particular  thing  at  the  dance  which  is  most  essential  ? — ^The 
dance  itself  is  an  essential,  and  at  one  part  the  girl  comes  out  with  the  tacidal  paxtjr  and 
walks  in  procession  to  the  kraal,  then  she  goes  into  the  kraal  and  puts  an  assegai  into 
the  floor.     There  is  nothing  in  a  native  marriage  equivalent  to  an.  TSngliRh  mamage. 

4281.  But  what  completes  the  ceremony  when  you  say  that  woman  is  a  wile?— - 
The  main  point  is  the  cattle  and  then  the  dance. 

4282.  C!ould  a  woman  be  married  without  the  dance  and  with  only  the  .oattle  f— 
She  may  be  a  ynie  without  a  dance,  but  it  is  seldom;;ao,  aiid  when  it  does  hafqwi,  be- 
iore  a  man  can.be  married  a  second  time  the  first  wife  liiust  be  danced  for. 

4283.  Is  there  any  giving  away  of  the  woman  by  the  father  to  any  one  ?— We 
have  no  equivalent  to  that,  the  father  of  the  girl  sends  her  to  the  kraal. 

4284.  Is  that  after  the  dance  ? — ^Before  me  dance. 

4285.  And  is  the  father  present  at  the  dance  ? — Sometimes  he  is  and  sometimes 
he  is  not. 

4286.  Do  the  Christians  practise  ukulobola  '^ — It  is  not  practised  by  the  native 
Christians.  There  is  no  dowry  given.  According  to  the  old  custom  they  may  make 
presents. 

4287.  Do  the  Christians,  after  the  ceremony,  make  substantial  preaenta  to  the 
father  of  the  girl  ?— I  have  not  seen  any  substantial  presents  made  in  this  way.  It 
would  be  equal  to  dowry.  A  rich  son-in-law  might  possibly  give  his  poor  &ther-ui-Iaw 
a  present. 

4288.  "Tele,  what  did  you  give  your  father-in-law  ? — ^I  did  not  pay  dowry  for  my 
wife. 

4289.  But  what  presents  did  you  make  your  father-in-law  *i — ^My  father^in  law  is 
a  rich  man,  but  we  have  given  one  another  things  at  times.  I  have  given  him  two 
horses  at  different  times.  I  gave  him  one  head  of  cattle  a  long  time  ago.  Another 
time,  during  the  war,  he  had  a  case  against  him  and  I  gave  mm  an  ox  to  help  him 
out. 

4290.  Is  your  father-in-law  a  Christian  '^ — Yes. 

4291.  Do  I  understand  that  generally  amongst  Christians  ukulobola  is  not  prac- 
tised ? — We  speak  only  for  ourselves,  the  Annshaw  people. 

4292.  Do  you  think  ukulobola  leads  to  bad  consequences  among  yourselves  ? — ^We 
have  left  off  ukulobola  by  Grod's  word.  We  hold  that  those  who  are  not  Christians 
should  be,  if  they  like,  allowed  to  practise  it.  We  left  it  off  without  Government  order, 
but  simply  on  account  of  God's  word. 

4293.  Tele,  what  do  you  think  are  the  evils  of  ukulobola  among  the  heathen  ? — ^I 
do  not  see  any  evil. 

4294.  Why  did  you  give  your  father-in-law  the  ikazi'^ — Tele:  I  gave  Uiem 
to  the  father  of  the  girl  that  he  might  eat  them,  because  he  is  father  of  the  child  and 
brought  her  up. 

4295.  Might  he  sell  the  cattle  *? — Yes,  he  can  do  what  he  likes. 

4296.  Suppose  you  die  a  poor  man,  what  will  become  of  your  wife  then? — She 
would  stay  at  my  kraal  with  the  portion  of  cattle  apportioned  by  me  to  her  hoOse. 

4297.  Suppose  you  had  not  any  cattle  ? — She  would  go  home  to  her  people. 

4298.  Tele,  suppose  a  heathen  marries  and  he  dies  very  poor,  can  she  and  her 
children  claim  maintenance  from  her  father  ? — ^The  father  would  receive  his  ciil  very 
willingly,  and  he  would  also  remember  he  received  cattle  for  the  girl,  and  ne  would 
take  care  of  her  and  her  children. 

4299.  If  he  had  never  received  cattle  for  her,  would  he  be  boimd  to  take  care  of 
her  ? — ^A  father  would  still  take  care  of  his  daughter  even  without  the  cattlB.  The 
result  of  no  cattle  having  been  paid  would  be  this,  that  when  a  woman  returns  to  her 
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father,  bringing  children  with  her,  the  father  would  take  possession  of  all  those  ohildren  jr.  s,  KauMkoHietB. 
and  would  not  aoknowlede  the  right  of  their  father  to  claim  any  of  those  children.  TTssi 

4300.  You  say  that  a  father  woidd  always  support  his  child,  but  suppose  a  father        ^  '   * 
is  so  unnatural  as  to  say  he  won't,  would  the  chief  compel  him  when  cattle  were  paid  ? 

— Yes ;  the  chief  would  make  an  order  in  her  favour. 

4301.  Suppose  the  father  had  not  received  cattle,  what  then? — The  father  would 
not  send  the  girl  away. 

4302.  But  if  he  did  send  the  girl  away,  would  the  chief  compel  him  to  support  her  P 
— It  would  be  so. 

4303.  Have  you  many  disputes  in  your  tribe  about  this  ukulobola  P — There  are 
cases.     Some  we  settle  among  ourselves,  and  some  we  take  to  Mr.  Fielding. 

4304.  Are  you  satisfied  with  that  P — At  present  we  are  satisfied. 

4305.  Kama,  Tele,  and  the  rest  of  you,  do  you  wish  to  say  anything  to  us.  We 
have  come  to  find  out  generally  what  your  customs  are.  To  see  how  good  they  are  or 
how  bad  they  are.  If  there  are  good  customs  to  say  that  they  are  good,  and  if  they 
are  bad  to  say  they  are  bad.  The  object  of  the  Government  is  to  be  not  only  friendly 
with  the  people,  but  to  make  the  magistrates  do  what  is  just  among  you,  and  if  your 
customs  are  just  and  good  to  act  upon  them. 

Kama,  in  reply,  said :  There  is  not  much  that  is  bad  left  amongst  my  people  now, 
but  witchcraft  is  a  custom  which  should  be  put  down ;  also  the  witch  doctors  smelling 
out  people. 

4306.  Do  they  still  do  so  P — The  smelling  out  is.  at  present  committed  in  the  way 
of  a  theft.  It  happens  this  way  :  a  man  may  be  ill,  the  witch  doctor  is  sent  fot,  and  he 
accuses  a  man  of  having  caused  his  illness. 

4307.  But  how  is  the  theft  committed  ? — It  is  done  separately. 

4308.  How  can  the  law  put  it  down  if  it  is  done  separately  P — Thatjis  the  difficulty 
we  see. 

4309.  Mr.  Stanford,']  Do  you  consider  polygamy  should  be  tolerated  amongst 
heathen  people,  and  their  ukulobola  cases  entertained  by  the  magistrates  P — Yes. 

4310.  What  is  your  opinion  regarding  hitonjavc? — ^We  think  that  it  might  be  sup- 
pressed. 

4311.  How  would  you  suppress  it  P — We  are  not  to  say ;  but  we  say  it  must  be 
suppressed  because  there  are  evils  connected  with  it. 

4312.  What  are  the  evils  P — ^We  discussed  this  matter  at  the  meeting  yesterday, 
and  we  decided  that  we  shoidd  recommend  that  infonjane  should  be  put  down.  It  en- 
tails great  expense  on  the  parents.  It  also  requires  that  the  girl  should  appear  naked 
at  the  dance,  and  that  is  against  the  laws  of  decency  as  we  imderstand  them.  If  a  man 
has  only  one  cow  when  an  infonjane  happens  at  his  place  he  has  to  kill  it.  So  we  said 
yesterday,  we  saw  no  good  resulting  from  intonjane  m  any  way,  but  great  evil,  and  we 
decided  that  we  should  recommend  that  it  should  be  put  down. 

Maclean  (heathen)  said :  We  objected  yesterday  to  the  intonjane  being  put  down 
because  we  did  not  see  any  evils  arising.  All  the  heathens  objected.  We  have  the 
intonjane  because  then  we  are  happy.  What  the  piano  and  violin  are  to  the  English- 
man the  intonjane  dances  are  to  us.  Then  we  kill  even  our  solitary  head  of  cattle  and 
enjoy  it  at  the  dance.  We  have  a  right  to  do  as  we  like  with  our  own,  we  give  our 
only  cow  quite  contentedly  on  that  occasion,  because  we  know  when  our  girl  is  married 
we  will  get  cattle  for  her.  If  we  are  not  to  have  any  enjoyment  in  the  coimtry  it  is 
certain  we  shall  not  be  happy  in  it.  We  shoidd  always  sit  doubled  up  as  if  we  were 
prisoners. 

4313.  Is  it  not  very  objectionable  that  females  should  be  exposed  naked  at  these 
dances  P — ^Maclean :  I  say  our  feelings  are  not  shocked  at  seeing  a  naked  woman.  But 
I  say  that  whenever  the  intonjane  is  near  a  public  road,  where  people  have  to  travel, 
there  the  girl  should  not  dance  in  this  way. 

4314.  Is  anjrthing  done  to  the  woman  at  intoiyane  ? — ^No. 

4315.  What  is  your  opinion  regarding  circumcision  P — ^Kama :  We  discussed  this 
matter  of  circumcision  at  the  meeting,  and  we  are  agreed  that  among  Christians  it  might 
be  suppressed,  as  it  is  a  custom  of  no  use  to  us,  and  leads  to  evil  in  the  way  of  dances 
and  otner  wajrs  also. 

Magama  (heathen)  says ;  If  you  were  to  try  andstop  circumcision  the  boyswould,  of  their 
own  aoootd,  perform  the  operation.  We  said  that  even  if  the  matter  were  put  down 
by  law  the  children  would  carry  it  out  themselves,  and  we  all  requested  that  no  recom- 
mendation as  to  circumcision  shoidd  be  put  down. 

4316.  Do  you  consider  that  the  ahakweta  customs  are  productive  of  evil  P — We 
said  that  the  ahakineta  dances  and  the  ceremonies  were  not  productive  of  evil;  we 
said  if  the  boys  in  white  are  a  nuisanoe  along  the  public  ways  we  would  have  them  kept 
out  of  public  roads. 


i 


240  NATIVE   LAWS  AND  CUSTOBCS  OOMMISSION. 

w,  &  Kamakotken.         4317.  Would  jou  like  a  law  by  whioh  you  would  be  allowed  to  ezerase  the  rite 
Oct  T^88i       ®^  circumcision,  but  pro\iding  that  tne  boys  should  be  prevented  from  uaing  the  public 
'        *      roads  during  the  time  ? — ^Yes,  we  should  be  very  glad  to  have  such  a  law. 

4318.  Is  the  consent  of  a  girl  at  marriage  usually  given  P — ^The  giii  is  married 
with  her  consent.  When  a  girl  refuses  a  marriage  because  she  doesn't  like  the  man 
who  wishes  to  marry  her,  her  will  now-a-days  carnes  the  point. 

4319.  But  does  it  by  Kafir  law  ? — ^According  to  the  old  custom,  if  a  girl  refused 
to  go  where  her  father  wished  her,  she  was  beaten. 

4320.  Don't  you  beat  her  now  ? — ^When  she  says  no,  she  doesn't  want  a  man,  the 
thing  ends. 

4321.  Is  that  change  a  good  one  P — ^Yes. 

4322.  Are  the  people  on  Kama's  location  becoming  more  or  less  addicted  to  drink  ? 
— It  is  a  growing  e\il. 

4323.  And  do  the  women  drink  also  P — ^Yes,  that  is  the  very  worst  aqpeot ;  even 
our  children  are  learning  to  drink  from  their  mothers. 

4324.  Would  you  think  a  law  ordering  that  brandy  should  not  be  sold  to  you  a 
good  law  P — ^AIl  the  heathens  said  yesterday  that  they  would  like  to  see  the  ownen  of 
canteens  driven  out  of  Kama's  country.  Even  the  drunkards  themselves  see  that  they 
are  going  to  the  bad  with  the  evil,  but  cannot  stop  their  thirst.  We  should  like  to  have 
only  coffee  and  sugar  and  wheat.  Our  \(dves  go  to  the  canteens  and  drink.  They  will 
throw  away  their  olothes  and  are  naked.  They  are  becoming  lost  to  all  sense  of  de- 
cency. There  should  be  no  canteens  at  all  in  the  location.  If  a  man  oannot  ooatMn 
himself  he  could  go  to  the  town  for  drink. 

4325.  Woidd  it  be  better  to  restrict  the  sale  of  brandy  to  all  natives,  both  in  towns 
and  on  locations  P — We  oannot  answer  for  the  towns. 

4326.  Would  you  like  to  have  the  canteen  at  Annshaw  done  away  with  P — ^Tee, 
we  would  like  to  see  the  canteen  driven  away.  They  should  only  sell  oonee  and  sugar ; 
we  do  not  want  brandy  in  Kama's  country. 

4327.  Mr.  J,  AyliffJ]  Have  you  any  other  m&tters  to  bring  to  the  notice  of  tiie 
Commission P — Solomon  states:  l^he  wlute  man  must  stop  from  giving  us  brandy 
if  he  wishes  to  save  us. 

Tele  states :  We  are  still  waiting  for  the  fulfilment  of  the  promise  that  the  beacons 
of  Kama's  coimtry  shall  be  put  up. 

Magama :  We  say  in  regard  to  the  statement  that  ICafir  girls  are  sold  for  the 
cattle,  that  there  never  was  such  a  thing,  and  no  one  has  any  right  to  say  that  the 
cattle  given  at  a  marriage  is  for  the  purhase  of  the  girl. 

4328.  Sir  J,  D.  Barry, '\  Kama,  were  you  brought  up  a  missionary  P — Yes ;  and 
I  am  still  a  Christian,  and  preach. 

4329.  Mr.  Stanford  (who  interpreted)  having  explained  the  object  of  the  Oonunia- 
sion,  one  of  Kama's  councillors  rephed :  We  thank  you  for  the  news  vou  have  brought 
to  us,  and  we  are  pleased  with  what  we  have  heard.  We  have  brought  forward  things 
which  would  not  be  good  to  remain  amongst  us.  In  thanking  the  chiefs  for  having  amt 
for  us,  we  wish  to  state  that  we  are  anxious  for  the  beacons  to  be  put  up,  and  trust  as 
the  matter  has  been  referred  to  here  it  will  not  be  foi^tten,  because  there  are  trouUeB 
arising  in  connection  with  it,  troubles  of  which  we  have  already  made  G-ovemment 
acquainted.  Fot*  these  reasons  we  would  like  to  see  the  beacons  put  up  in  order  that 
there  may  be  no  dispute  in  the  country,  and  we  are  accustomed  to  expect  that  the 
Government  will  fulfil  the  promises  made. 

4330.  Sir  J,  7).  BaiTij,']  Kama,  we  were  not  sent  to  look  into  your  disputes,  but 
we  have  heard  of  them  since  we  have  been  here,  and  so  they  are  known.  But  you  have 
been  to  see  the  Governor,  and  know  how  the  matter  stands.  I  believe  at  Annwaw  you 
have  some  sort  of  municipal  regulations  regarding  the  water  and  so  forth  P— We  do 
not  know. 

4331.  Do  you  think  you  woidd  like  to  have  a  few  regulations,  then,  at  Annshaw, 
for  the  Government  of  yourselves  and  for  the  improvement  of  the  location  in  r^ard  to 
water  regulations,  nuisances,  and  boundary  disputes  P — There  is  a  talk  of  scnnething  of 
the  kind  being  instituted  at  Annshaw. 

4332.  And  do  you  think  you  are  competent  to  manage  these  affairs  P — We  oannot 
say  much  about  this  matter  because  it  has  not  been  spoken  of.  The  missionary  went 
away  after  having  mentioned  the  water  question,  and  we  are  still  looking  forwiud  to 
discussing  these  matters. 

4333.  If  you  appointed  a  committee  you  could  make  your  views  known  to  the 
Government  at  any  time.  When  many  people  speak  together  with  one  voice,  the  Gk>- 
vemment  is  more  likely  to  listen  than  when  one  man  speaks,  and  therefore,  a  committee 
of  that  kind  is  very  useful.  — Kama  says :  The  thing  appears  to  us  to  be  a  good  thing. 
We  thank  you. 
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King  William's  Town,  Wednesday,  m  October,  1881.  '    ' 

Sir  J.  D.  Barry. 

TT.  E.  Stanford,  Esq.  [         E.  S.  Rolt.ant),  Esq. 

Bev.  Albert  Kropf,  Superintendent  of  the  Berlin  Miseion,  Dohne,  examined. 

4334.  Sir  J,  D.  Barry.}  You  are  Superintendent  of  German]  Missions  at  Dohne,  »«▼.  ^^rt  Kropf. 
near  Stutterfaeim  ? — Yes ;  I  am  a  member  of  the  Berlin  Mission,  and  have  been  in  the       q^^  Tlissi 
colony  3C  years.     I  first  came  to  the  ocdony  in  1845,  and  was  at  the  Dohne  Station. 

4335.  What  natives  have  come  within  your  control  ? — ^Ndhlambes,  under  the  Chief 
XJmhala,  and  afterwards  the  Gaikas  under  Sandili. 

4336.  Have  you  many  Christians  in  your  mission  ? — ^Including  women  and 
children,  about  250,  of  whidi  about  90  are  communicants.  When  I  first  went  th^re 
there  were  none,  as  the  mission  had  only  just  commenced.  At  first  the  numbers 
inoreased  rapidly,  and  reached  as  high  as  80,  but  now  I  have  more  than  ever  I  had, 
though  the  mcrease  has  not  been  rapid  during  the  last  30  years. 

4337.  What  are  the  rules  of  the  mission  m  regard  to  marriage  ? — We  do  not  look 
into  the  matter  at  all.  I  would  not  admit  a  polygamist  to  baptism,  nor  to  any 
church  privilege.     We  do  not,  however,  exclude  those  who  practise  ukulobola. 

4338.  To  what  do  you  attribute  the  facts  as  stated,  that  there  has  been  no  great 
incfease  in  the  number  of  Christians  of  late  years  ? — ^The  mission  was  destroyed  twice, 
bv  the  wars  of  1846  and  1851,  our  members  scattered,  and  we  had  to  commence  anew. 
This  last  war  did  not  affect  us,  the  people  remained  loyal. 

4339.  Has  there  been  any  pevoeptible  increase  since  last  war  ? — Yes,  last  year  and 
this  year,  but  I  should  like  to  state  that  since  the  removal  of  the  Ghukas  rrom  our 
neighbourhood,  our  means  of  usefulness  are  less. 

4340.  Were  you  in  the  habit  of  getting  converts  from  among  the  grown  up  men 
and  wom^i  ?— Yes,  espeduaUy  among  the  women. 

4341.  How  was  it  you  gained  more  among  them  than  the  men  ? — It  seems  that 
the  female  sex  is  more  impassionate  to  good  inmiences. 

4342.  Are  the  women  more  or  less  opposed  to  polygamy  than  the  men  P-— They 
are  more  opposed  than  the  men. 

4343.  iX>  you  find  that  generally  among  the  heathen  and  Christian  natives  there 
is  a  strong  desire  for  polygamy  ? — No,  not  even  among  the  heathens,  and  it  is  in  con-  , 
sequence,  I  think,  of  the  poverty  brought  on  by  two  wars,  and  having  destroyed  ^eir 
cattle. 

4344.  What  arguments  do  you  advance  to  natives  to  convince  them  of  the  evils  of 
polygamy  P — I  take  it  from  the  Bible  that  a  man  ought  not  to  have  two  wives,  and  it 
is  against  the  laws  of  the  colony. 

4345.  Do  you  point  out  to  a  man  any  practical  inconveniencies  ?— Yes,  I  point  out 
the  constant  stnfe  that  reigns  between  the  women,  and  this  strife,  I  am  sorry  to  say, 
they  always  try  to  cure  by  taking  another  wife. 

4346.  What  aiguments  do  tney  advance  in  favour  of  it  P— They  say  they  must  have 
labour,  and  it  is  a  great  honour  to  them  to  have  more  than  one  wife. 

4347.  What  do  the  women  say  ? — They  say  nothing ;  they  are  submissive. 

4348.  It  has  been  said  that  the  women  are  as  much  in  favour  of  polygamy  as  the 
men  ? — I  cannot  say  so. 

4349.  You  say  you  do  not  exclude  those  who  pay  ukulobola  from  amon^  the 
o(»nmunicants  P— No,  I  hold  that  it  was  originally  a  good  custom,  but  now  it  has 
degenerated  to  a  kind  of  sale  and  purchase,  and  creates  great  injustice. 

4350.  In  what  way  was  it  originally  a  ^^ood  custom  P — As  it  was  practised  by  our 
Saxon  forefathers.     The  father  got  dowry  with  the  giri  from  the  man  liv^ho  married  her, . 
as  a  compensation  for  the  loss  of  her  help,  for  which  the  husband  had  to  pay,  and  at  the . 
present  tmie  it  is  stiU  practised  in  Sweden  and  Norway. 

4351.  Is  it  practised  among  the  Jews  ? — I  cannot  say.  In  Sweden  and  Norway  it 
is  practised  by  the  middle  classed,  and  recognized  by  law,  and  I  do  not  find  that  in  the 
Oaoonical  Laws  of  the  First  Church  therp  were  any  rule  laid  down  to  forbidit.  I  thiht:, 
however,  that  there  is  a  punishment  given  in  the  Canonical  Law  of  the  sixth  centiury  if 
the  man  took  the  girl  against  the  will  of  the  father. 

4852.  Have  you  a  knowledge  of  Kafir  laws  P — Yes. 

4353.  Now  what  is  the  Kafir  law,  pure  and  simple,  in  regard  to  this  ukulobola  P 
Does  it  impose  any  obligation  upon  the  f^th^  who  reoeives  it  P — The  ikazi  h  ^ven  to 
the  bride's  father,  and  it  creates  the  duty  in  father  or  sons,  to  whom  thp  ikaii  is  distri-! 
buted,  to  support  the  woman  in  case  the  husband  dies. 
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Ber.  AHert  Kropf.  4354.  In  cases  where  the  husband  dies  does  not  the  woman,  in  most  oases,  not 

(>ct77"is«l.      require  this  help  P — Yes. 

4353.  But  are  you  clear  that  the  obligation  is  created  by  the  taking  of  the 
ukulobola  P-— Yes,  it  is  according  to  Kafir  law. 

4356.  Well,  according  to  Kafir  law,  can  a  father  force  his  child  to  marry  ? — He 
can. 

4357.  Now  the  Kafir  law  was  practised  long  before  we  had  much  influenoe  on  the 
natives ;  did  it  lead  to  the  buying  and  selling  of  women  ? — No. 

4358.  At  present  does  it  lead  to  the  buying  and  selling  of  women  ? — Yes. 

4359.  How  is  that  ? — I  think  it  is  more  on  account  of  a  dissolution  of  the  trybes, 
especially  where  there  are  no  chiefs.  Formerly  when  there  was  a  chief  he  oonld  decide 
all  matters,  but  now  they  take  it  in  their  own  hands. 

4360.  Do  you  think  it  well  that  the  law  should  step  in  and  deal  with  this  question 
in  order  to  prevent  abuses  ?— Yes. 

4361.  Well,  how  should  the  law  step  in  ? — I  propose  that  all  marriages  should  be 
registered,  existing  and  future,  and  at  the  same  time  the  number  of  cattle  to  be.  given 
should  be  registered,  like  a  kind  of  contract. 

4362.  Would  you  propose  that  the  number  of  cattle  given  or  proposed  to  be  given 
should  be  registered  ? — x  es. 

4363.  fiy  whom  P — By  the  magistrate  or  location  inspector. 

4364.  In  Natal  they  have  an  official  witness  present  at  native  marriages ;  the  man 
is  sent  by  the  magistrate  so  as  to  prevent  the  necessity  of  the  parties  coming  from  a 
distance  to  the  magistrate,  and  he  registers  the  marriage.  Do  you  approve  of  that,  or 
do  you  think  before  marriage  takes  place  it  is  better  that  they  should  attend  at  the 
inspector's  or  magistrate's  office  P — I  think  that  they  should  attend. 

4365.  According  to  Kafir  law  the  consent  of  the  women  is  not  required.  Wdvld 
you  have  the  consent  of  the  girl  obtained  and  regitiiteted  P— Yes ;  I  would  have  it 
ascertained  and  registered,  and  I  would  give  her  the  opportunity  of  saying  "  I  iwm't." 

4366.  Don't  you  think  the  presence  of  an  official  witness  at  the  marriage  would 
show  the  interest  6i  Government  in  the  ceremony  P — ^Yes. 

4367.  Then  would  not  it  be  better  to  ha^•e  a  witness  present  at  the  dance  P—  No, 
I  think  not. 

4368.  Would  you  have  a  registration  fee  payable  P  In  Natal  they  pay  lOs.,  and 
out  of  that  2s.  6d.  goes  to  the  official  witness.  "SVould  you  have  a  regirtration  fee  or 
not  ? — Yes,  I  woidd  take  the  same  amount. 

4369.  Do  you  think  they  could  pay  that  P— -Certainly.  When  these  natives  get 
married  they  are  generally  prosperous. 

4370.  Woulayou  make  this  registration  permissive  or  compulsory  P— Compulsory. 
I  would  not  pimish  by  fine  or  imprisonment  those  who  go  through  the  ceremony  of 
marrriage  without  registration,  but  I  would  not  acknowledge  the  vdidity  of  unregistered 
marriages,  nor  recognize  the  offspring  as  legitimate,  or  any  contract  in  regard  to 
ukulobola. 

4371.  But  if  we  made  it  compulsory  now,  and  made  it  punishable  not  to  register, 
do  you  think  there  would  be  a  strong  feeling  against  the  law?— Yes,  there  wouldy  and 
I  think  we  would  prevent  the  Kafirs  coming  into  our  mode  of  thought. 

4372.  If  it  is  well  explained  to  the  natives  that  all  their  marriages  will  be 
registered,  and  that  the  contracts  arising  from  ukulobola  will  be  then  dealt  with,  and 
the  legitimacy  of  their  children  recomized ;  do  you  think  such  a  permissive  law  would 
cause  them  to  come  in  in  large  numbers  P — I  think  it  would,  and  that  all  marriages 
would  be  regstered.      In  regard  to  past  marriages,  I  would  leave  them. 

4873.  Then  past  marriages,  not  registered,  you  would  not  touch  P — No. 

4874.  But  would  not  you  givie  facilities  for  all  natives  to  register  past  marriages  P-~ 
Yes,  if  they  liked. 

4375.  Do  you  think  that  if  the  magistrates  and  inspectors  are  informed  that  a 
registration  of  past  marria^s  is  desirable,  that,  in  the  majority  of  oases,  they  woidd  be 
able  to  get  a  registration  of  past  marriages  P — Yes,  I  think  so. 

4376.  Upon  past  marriages,  woidd  you  have  a  fee  payable  ? — No,  I  would  not.. 

4377.  Do  you  think  in  the  native  mind  there  is  any  real  opposition  to  registration  P 
— ^No. 

4378.  And  you  think  that  notwithstanding  the  occurrences  which  have  lately  taken 
place,  that  they  would  come  into  it  P — Yes. 

4379.  When  you  say  this,  you  speak  of  Kafirs  within  the  colony  P— Yes,  Fingoes 
and  Kafirs. 

4380.  Do  you  think  that  a  legal  recognition  of  this  matter  of  ukulobola  and 
their  polygamous  marriages  would  create  a  strong  feeling  favourable  to  the  Oovern- 
ment  ? — 1  think  so. 
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4381.  And  this  reoo^nition  of  ukulobola,  would  it  create  a  fetTong^  feeling  on  the  R^.  Albert  Knpf 
part  of  Christian  natives  in  favour  of  Government  ? — It  would.  *  -^  -^  t"^8Si 

4382.  Is  the  feeling  of  Christian  natives  ahnobt  univereally  in  favoor  oi  the  Gov-  *   * 
enunent  ? — I  might  say  so  of  the  Christian  Kafirs,  but  I  will  not  speak  for  the  Fingoes, 

on  account  of  the  Branding  Act. 

4383.  What  is  their  objection  to  that  ? — ^They  say  if  the  Govemm«it  put  their 
brand  on  the  cattle  the  cattle  belong  to  Government. 

4384.  What  would  you  propose  in  place  of  that  law  P — ^That  they  be  allowed  to 
brand  their  cattle  vrith  their  own  brand. 

4385.  In  registering  all  marriages,  whether  polygamous  or  not,  would  you  let  the 
law  annount)e  that  after  a  certain  time  there  should  be  no  registration  of  polygamous 
marriages,  or  would  you  be  silent  ? — I  would  not  be  silent.  I  would  at  once  announce 
that  after,  say  two  years,  there  shall  be  no  registration  of  any  polygamous  marriage, 
and  after  two  yeturs  I  would  not  recognize  the  oSspring  m  legitimate  of  any  polygamous 
marriage  than  entered  mto. 

4386.  And  you  think  that,  notwithstanding  such  a  statement,  the  Kafirs  would 
come  in  and  register  ? — I  think  so. 

4887.  What  are  the  great  benefits  of  a  system  of  registration  in  your  opkdon  ? — 
I  think  many  of  the  lawsuits  woidd  be  avoided,  and  they  would  become  more  fami- 
liarised to  havinff  but  one  wife. 

4388.  Would  it  not  also  show  the  Kafirs  that  we  take  an  interest  in  their  social 
condition ;  and  also  give  us  greater  controV  over  the  native  mind  ? — Certainly. 

4389.  Would  you  limit  the  ukulobola  ? —  I  would  to  ten  head  of  cattle.  I  would 
not  recognize  the  d&ief  >  in  respect  to  this  matter,  as  their  power  is  virtually  broken. 

4390.  Besides  ukulobola  is  there  any  other  practice  of  a  similar  natm«  among  the 
natives  of  which  you  are  aware  ? — A  somewhat  similar  practice  has  of  late  been  intro- 
duced by  the  Fingoes,  by  which  a  married  woman,  before  she  is  acknowledged  as  a 
member  of  the  family,  has  to  pay  to  the  father  of  her  husband  £10  in  money.  The 
woman  has  also  to  give  to  her  mother-in-law  a  good  shawl,  otherwise  she  is  not  received 
into  the  kraal.  She  has,  besides  this,  to  give  to  her  husband's  nearest  relatives  £2  each, 
and  to  others  £1  each,  so  that  altogether  she  has  to  provide  some  £40. 

4391.  This  arises  from  the  avarice  of  the  Fingoes? — Yes. 
4892.  Is  this  not  a  set-off  against  ukulobola  ? — Yes. 

4393.  Who  pays  this  £40  ?— The  father  of  the  woman. 

4394.  8o  that,  in  reality,  he  buvs  the  ukulobola  ? — Yes,  and  the  ukulobola  im- 
poverishes the  husband's  family,  while  the  other  payment  impoverishes  the  girl's  family. 

4896.  Who  has  the  immediate  benefit  of  the  f'kazi? — The  father  of  the  woman,  or 
the  brother's. 

4396.  Who  has  the  immediate  benefit  of  the  £40  ? — The  father  of  the  bridegroom. 

4397.  Is  not  this  last  practice  introduced  because  the  father  of  the  intended  husband 
fifnds  the  iknzi? — Yes. 

4398.  Is  not  the  effect  of  this  arrangement  that  the  newly-married  couple  start 
life  with  no  burdens,  though  without  any  provision  ? — Yes. 

4399.  In  addition  to  this  does  the  father  of  the  bride  give  anything  else  ? — He 
must  give  clothes  amounting  to  £6  or  £6,  and  8  'jar  and  coffee,  the  whole  coming  to  £20, 
and  this  is  for  the  feast. 

4400.  Besides  this  gift  of  £20,  does  the  father  make  some  gift  to  his  daughter  ? — 
Yes,  he  has  to  provide  something,  but  not  much,  clothes  and  household  goods. 

4401.  Then  this  is  the  only  benefit  that  the  married  couple  receive  ? — Yes,  except 
the  obligation  on  the  the  part  of  the  woman's  father  to  support  the  wife  in  case  she 
becomes  poor. 

440*2.  Are  these  arrangements  to  be  touched  by  law,  or  left  alone? — I  think  left 
alone.     The  thing  will  defeat  itself. 

4403.  Do  you  kow  the  custom  of  fntotfjane  ? — Yes,  but  it  is  not  practised  here, 
only  where  there  is  a  large  tribe,  such  as  Siwani's  tribe,  and  at  some  distance  from  tofwn. 

4404.  What  is  the  intonjane  practised  there  *i*— The  thing  is  simply  to  have  a  feast 
at  the  maturity  of  a  girl.  She  is  taught  some  lesson  by  the  mother  at  one  part  of  the 
ceremony. 

4405.  Is  there  any  familarity  between  the  assembled  yoimg  men  and  women  ?— - 
The  opportimity  afforded  by  the  congregating  of  men  and  women  to  indulge-*  in  im- 
morality may  be  thus  given,  but  it  is  no  part  of  the 'ceremony. 

4406.  Is  drinking  practised  ? — Yes.  They  take  out  whole  casks  of  brandy,  which 
they  drink  neat,  men,  women,  and  chSdren. 

4407.  Do  these  feasts  take  place  hy  day  or  night  ? — Both,  by  day  and  night. 
•1408.  Do  our  police  interfere  in  these  mattera  ? — No,  only  wnen  near  a  public 

road. 
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fiev.  Aider t  Ktfpf,  4409.  Would  you  propose  that  the  law  should  interfere  with  any  suoh  dances  ? — 

Oet  TTmi        ^^>  unless  where  thejr  beeome  a  nuii^anoe.  v 

'  '  4410.  ^Jre  you  in  favour  of  any  absolute  prohibition  in  locations  of  the  sale  of 

liquor  ?-— I  would  have  absolute  prc^bition  in  every  location. 

4411.  You  would  not  allow  a  canteen  to  be  in  a  location  ? — ^No. 

4412.  An  hotel  with  canteen  privileges  ? — No. 

4413.  Do  you  think  that  would,  to  some  extent^  ciheck  these  practices  ?-^ Yes. 
.  4414.  .Is  drunkenness  on  the  increase  ? — I  think  it  is  steadily  on  the  increase. 

4415.  Is  there  a  sense  of  shame  among  the  heathen  natives  T-^YeSy  and  there  was 
more  f  ormerly)  but  it  is  lost  through  the  increase  in  drunkenness.  When  I  first  came  to 
the  coimtry  a  woman  was  not  allowed  to  go  half -naked  as  she  does  now,  or  she  got  a 

beating. 

4416.  Is  there  anything  among  the  native  Christians  approaching  the  immoFality 
of  the  intotyane  feast  ? — No. 

4417.  Do  you  know  the  custom  called  upuiulhlo  /—Yes.  It  is  a  custom  which 
was  abolished  by  the  father  of  Sandili,  but  Sandili  again  intafoduced  it. 

4418.  What  is  it  P — Men  are  sent  out  by  the  chief  to  collect  together  all  the 
intombes  and  bring  them  to  the  chief  kraal ;  and  he  distributes  them  among  his  men, 
including  even  councillors,  for  the  purpose  of  cohabitation. 

4419.  Are  the  girls  forced  to  comeP — They  are,  and  to  h%ve  ^ercouQM  'W^ 
men  against  their  will. 

4420.  Is  that  practice  continued  now  P-*-No ;  not  since  Sandili's  death. 

4421.  Do  you  know  of  any  other  custom  ? — Yes ;  there  is  a  custom  called  ukw- 
metchuy  which  aUows  yoimg  men  and  women  to  come  together  in  ouanMie  oonneoiion. 
It  was  first  introduced  by  the  Fingoes,  and  was  ooimtenanoed  by  the  parents.  This 
unnatural  coimection  between  man  and  woman  does  more  to  ruin  the  nation  than  any- 
thing else,  and  it  is  now  universal. 

4422.  What  is  the  cause  of  this  P— I  cannot  say. 

4423.  Is  it  not  to  some  extent  to  be  attributed  to  ukulobola  P— No ;  I  do  not 

think  80. 

4424.  Does  this  occur  without  any  loss  of  virginity  P — Yes  ;  as  a  rule,  but  some- 
times a  mistake  is  made. 

4425.  Is  there  a  practice  among  the  mothers  to  eoLomine  their  girls  P— Yes.  And 
at  the  marriage  a  special  examination  is  made  by  the  husband's  mother. 

4426.  Wnat  is  the  best  cure  for  this  state  oi  things  P — Only  for  the  Word  of  GoA 
to  be  taught  and  the  principles  of  morality  to  be  promulgated. 

4427.  Do  you  think  the  establishment  of  Indurtrial  Schools  thiouj^out  the 
country  woidd  be  one  means  of  meeting  this  difficulty  P — Yes,  if  properly  supeonntended. 

4428.  Would  you  recommend  the  Government  to  introduce  Industnal  Schools  P 
—Yes ;  I  would. 

4429.  Are  there  any  other  objectionable  feasts  ? — Yes,  there  is  one  lately  intro- 
duced at  the  diiuking  of  brandy,  especially  among  the  Gaikas.  The  women  and  girls, 
especially  these  latter,  when  they  have  a  meetmj^  bring  a  quantity  of  bread^  in 
bottles  which  they  place  beforo  the  men  in  rows.  They  then  dance  ndked  through  the 
bottles  and  go  down  to  the  river  and  wasli  themselves  and  afterwards  have  intercourse. 

4430.  Have  you  seen  this  P — I  have,  near  the  Thomas  Biver.  The  practice  was 
in  use  just  before  the  war ;  but  I  have  not  seen  the  practice  since,  and  it  has  been  dis- 
continued recently. 

4431.  Is  there  any  other  objectionable  practice  among  themP — Yes;  cironm- 
cision. 

4432.  Would  you  have  the  practice  put  down  bv  law,  and  pimish  all  who  practice 
the  riffht  P — No ;  but  I  would  punish  the  abakiceta  if  seen  in  a  painted  state  on  paUic 
or  hi^  roads. 

4433.  Do  you  think  a  law  forcingnatives  to  wear  clothing  whenever  they  appear 
on  a  public  road  could  be  enforced  P— -Yes. 

4434.  Do  you  approve  of  pass  laws  P — Yes. 

4435.  What  sort  of  pass  laws  would  be  most  effective  P-— I  would  not  allow  one 
native  to  go  from  district  to  district  without  a  pass. 

4436.  Are  not  these  pass  laws  very  harassing  to  natives  P— No ;  not  at  present. 
Englishmen  may  have  different  views. 

4437.  But  where  Germans  are  don't  they  think  it  harassing  P— It  creates  a  eheck 
and  the  feeling  that  the  Government  is  present. 

4438.  Mr.  RoUamL'\  In  regard  to  jpass  law  would  you  make  any  distinction 
between  one  native  and  another.  For  instance,  if  a  native  was  educated  and  lived 
as  a  European,  would  not  you  make  an  exception  in  his  favom*.  He  might  hold  a 
certificate  of  citizenship  for  instance  P-— Yes,  if  he  could  have  a  certificate  of  eituenship 
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it  would  be  as  well.     I  woiild  draw  no  distinction  between  native  ChiistianB  or  other  Kev.  Albert  Krep/. 
natives  except  by  giving  a  well  educated  native  a  certificate  of  dtizenship  which  would       0ct."T~i8«i. 
act  as  a  pass. 

4439.  Sir  J.  D,  Barri/J]  Do  you  know  the  Kafh-aiian  Ordinance  10  of  1864? — I 
have  read  that  Act  and  approve  of  its  provisions,  except  that,  upon  consideration,  I 
would  pass  another  law  registering  marriages  in  the  way  I  have  stated. 

4440.  Do  you  know  me  Kafir  system  of  land  tenure  P — Yes. 

4441.  Do  you  approve  of  this  system  ? — In  their  heathen  state  I  approve  of  it. 

4442.  Would  yon  approve  of  any  inroad  on  that  system  within  the  colony  ? — 
Yes,  I  suggest  that  they  shoidd  give  individual  titles  that  should  commence  with  the 
nuseion  station,  where  the  native  custom  of  land  tenure  does  not  previously  exist,  and 
then  when  the  heathens  see  that  this  individual  title  is  an  improvement  on  their 
system^  they  will  themselv^  wish  for  it. 

4443.  We  have  had  some  wftnesses  from  Lovedale  who  have  had  individual  land 
tenure,  and  they  do  not  seem  to  appreciate  it ;  can  you  account  for  that  ? — I  cannot. 

4444.  What  has  been  the  process  in  your  district  P — I  live  at  Stutterheim  and  all 
the  lands  of  the  German  Legion,  more  than  250  lots,  were  soon  sold  and  occupied  by 
notiYes  who  bought  them  from  the  Legion,  and  the  remainder  will  soon  be  sold  by 
Gfovemmmt,  to  toe  highest  bidder.     The  natives  compete  with  the  Germans,  many 

^Tudding  as  lugh  as  £2  aii  acre. 

4445.  Do  you  ihink  it  is  better  for  them  to  compete  with  the  Qemiahs  or  to  have 
tracts  of  land  wholly  for  themselves  P — ^No,  I  would  let  them  compete  with  white  men. 

4446.  Are  there  many  polygamists  who  have  bought  land  ? — r{o. 

4447.  Does  the  buying  of  land  prevail  principally  among  monogomists  P — Yes. 

4448.  Those  who  buy  land,  have  they  nouses  or  huts  ? — Both,  and  they  improve 
year  by  year. 

4449.  Are  thev  clothed  P— Yes. 

4450.  Generally  ^>eaking  are  they  educated  P — The  younger  ones. 

4451.  Are  they  Christians  or  heathen  P — Both ;  they  improve  the  land,  making 
watercourses  and  streets. 

4452.  Have  you  a  municipality  P — Yes,  it  is  a  European  municipality,  and  they 
do  not  like  it. 

4453.  Don't  the  natives  submit  to  the  municipal  laws  P — Yes. 

4454.  Do  they  vote  for  the  election  of  municipal  commissioners  P — They  do  not 
undeistand  that  way  of  doing  things. 

4455.  Why  not  teach  them  P — I  do  not  think  it  would  be  practicable.  They  know 
they  have  the  right  to  vote  and  will  by  degrees  come  in.  They  are  registered  voters  and 
can  vote  for  members  of  Parliament. 

4456.  Do  you  think  this  will  be  the  means  of  fusing  the  races  P — Yes. 

4457.  On  a  station  where  the  heathen  Kafir  lives  in  his  original  state  what  would 
be  the  first  steps  to  lead  him  on  towards  individual  tenure  ? — Amongst  such  natives  I 
should  Have  a  mission  station,  giving  certain  natives  individual  title.  After  these  have 
been  improved,  the  surroundung  natives  will  begin  to  see  the  advantages  and 
will  themselves  ask  for  it.  After  a  time  a  form  of  municipal  Regulations  might  be  in- 
troduced, and  I  would  allow  those  who  held  individul  tenure  to  elect  men  to  make  regu- 
lations imder  the  sanction  of  Government.  I  would  also  allow  every  occupant  of  a 
kraal  to  come  in  under  these  municipal  arrangements  whether  the  chief  wished  it  or  not, 
and  by  degrees  they  would  all  come  in. 

4458.  Are  the  chiefs  opposed  to  this  ? — Yes,  because  their  power  is  gradually  leav- 
ing them,  and  the  headmen  woidd  oppose  it.  I  think  such  a  system  would  work,  though 
much  woidd  depend  on  the  Government  officer  or  inspector,  and  whether  he  takes  an 
interest  in  it. 

4459.  Do  the  Government  officers  generally  take  an  interest  ? — I  think  so ;  I  would 
not  propose  any  alteration,  they  are  doing  their  duty.  I  consider  such  officers  should 
understand  the  question  and  be  always  with  them.  The  Act  No.  6  of  1876  has  been 
put  into  operation  throughout  my  (ustrict  and  works  well,  and  I  cannot  suggest  any 
improvements  upon  that  Act  and  the  Acts  now  in  force. 

4460.  What  tenure  of  land  has  the  religious  body  with  which  you  ai'e  connected  P 
— I  have  only  a  glebe  of  fifty  acres  freehold  title  given  to  the  society,  I  have  no  other 
land.     All  the  rest  belongs  to  the  Government  or  the  mimicipality. 

4461.  Do  you  think  it  would  be  a  good  thing  to  give  religious  bodies  more  or  less 
land,  or  only  as  much  as  you  have  P — I  think  peniaps  a  little  more,  but  not  too  much, 
because  the  people  must  not  see  that  religious  bodies  wish  to  take  the  land. 

4462.  Have  you  had  an  indiistrial  school  in  connection  with  your  mission  P — ^No. 
I  think  the  Government  could  better  do  the  industricJ  part. 
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Hot.  Albert  Kr^pf.  4463.  But  do  you  think  the  Gt)veminent  could  do  it  as  effeotually  as  men  wlio  are 

Q^.^~T~jg^j        devoted  b/  motives  of  religion  to  improve  the  people  ? — If  they  have  the  proper  men. 
^  *   '  44G4.  Is  not  Government  less  likely  to  get  the  men  for  that  work  tluui  religioiw 

bodies  ? — ^Yes,  I  think  so.     We  do  the  work  for  no  self -advancement  but  for  the  good 
of  others. 

4460.  Do  you  know  any  other  system  of  land  tenure  which  you  could  recommend? 
— ^No. 

4466.  Would  it  not  be  a  good  thing  for  Government  to  measure  oft,  say  three 
thousand  morgen  and  to  lay  out  the  best  part  as  a  village,  measuring  it  off  in  smafi  build- 
ing lots  including  some  good  agricultural  land,  and  then  let  it  be  sold  to  nativeB,  and  to 
natives  only  who  wislied  to  buy,  with  the  condition  that  they  cannot  sell  except  with  the 
consent  of  Government  ? — Yes. 

4467.  Mr.  Stanford,']  Has  your  experience  extended  beyond  the  natives  of  this 
distiict  ? — ^No. 

4468.  So  that  you  do  not  know  how  far  your  suggestions  would  be  acceptable  by 
people  beyond  the  colony  ? — I  think  they  would  be  acceptable  because  I  would  go  on 
gradually  in  respect  to  land  tenure  and  so  forth. 

4469.  What  is  the  general  feeling  in  regard  to  white  people  generally  P — I  think 
the  Fingoes  are  not  so  well  disposed  as  we  should  like,  but  generaUy  within  the  colon/ 
the  people  are  loyal. 

4470.  Supposing  that  instead  of  being  satisfactory  the  feeling  of  the  tribes  \^yond 
the  colony  is  far  worse  than  the  feeling  you  describe  as  existing,  do  you  think  it  advis- 
able to  interfere  with  theii*  marriage  laws  ? — No. 

4371.  Are  you  aware  that  registration  is  provided  for  in  BawtolandP — No. 

4472.  Looking  at  the  state  of  feeling  at  present  existing,  do  you  think  that  the 
natives  will  submit  to  any  interference  with  their  laws  and  cust<Hns  P — ^To  a  oextun 
extent. 

4473.  Do  you  think  if  we  say  to  them  that  after  two  years  we  will  not  reeogni» 
any  polygamous  marriages,  they  will  still  continue  the  practice  ? — ^Yes,  they  will  con- 
tinue to  marry. 

4474.  And  when  they  find  they  cannot  bring  their  cases  before  our  courts  regaidr 
ing  their  wives,  will  it  make  them  more  loyal  to  Government  ? — No,  not  at  aU ;  but  ire 
must  go  on  teaching  them  to  be  obedient  to  the  laws  more  and  more  and  year  after  year. 

4475.  Are  you  of  opinion  that  these  people  shoidd  be  civilized  and  christianized  by 
law  ? — No,  it  could  not  be  done. 

4476.  Don't  you  think  it  would  be  better  to  leave  their  polygamous  customs  to  die 
away  ? — We  should  teach  them  and  I'estrict  them  as  much  as  possible,  and  I  do  not 
think  we  should  leave  them  to  follow  their  custom  in  this  respect  as  we  are  in  a  colony 
where  polygamy  is  not  allowed. 

4477.  Is  there  not  a  great  amoimt  of  immorality  among  white  people? — ^Te«. 

4478.  And  don't  you  think  that  if  you  attempted  to  remove  immorality  or  poly- 
gamy by  law,  that  in  its  place  will  rise  up  a  far  worse  form  of  immorality  than  at 
present  i^ — No,  it  cannot  go  further  than  at  pi'esent. 

4479.  Are  there  many  enforced  mamages  now  amongst  the  natives  ?— No,  and 
though  perhaps  the  giii  does  not  consent  she  submits.  I  tnink  in  one  case  out  of  a 
hundred  the  girl  would  say  I  object.     They  submit  willinglv. 

4480.  Do  you  think  that  the  girls  generally  understand  now  that  they  can  appeal 
to  the  authorities  if  they  do  not  like  the  mnniage  ? — They  imderstand  it-,  but  they  do 
not  care  to  exercise  the  right. 

4481.  Is  much  regjird  paid  by  the  natives  to  the  family  of  the  husband,  or  do  you 
think  they  look  to  the  cattle  only  *^ — No,  they  look  also  to  the  family  and  character  of 
the  husband. 

4482.  iVre  the  women  much  attached  to  the  custom  of  ukulobola  ?— Yes,  more  » 
than  the  men. 

4483.  Do  you  think  it  advisable  that  magistrates  exercising  jurisdiction  among 
natives  should  be  assisted  by  intelligent  natives  at  the  trial  of  cases  ?— No,  not  yet 

4484.  Ai'e  you  awai*e  that  among  the  natives  generally  the  councillors  always  had 
the  right  of  expressing  their  opinion  in  regard  to  cases  ?— Yes. 

4485.  Are  the  natives  satisfied  at  having  lost  all  rights  of  that  kind  under  our 
Government  V — I  cannot  say,  but  I  do  not  think  they  are  satisfied  in  eome  tribes,  but 
here  they  are  satisfied  with  the  decision  of  the  magistrates.  I  think  in  a  few  years,  if 
they  are  moi*e  advanced,  they  might  be  used  as  jurors. 

4486.  Are  the  natives  advancing  in  wealth  in  this  dibtrict  ?— Tea. 

4487.  Do  1  understand  you  to  say  they  are  becoming  more  domoralized  in  their 
social  life  V—Yes. 
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4488.  To  what  do  you  attribute  this  ? — To  the  lawlessness  of  the  tribes.     Since  the  Rev.  Albert  Kropf, 
death  of  Siwani,  no  chief  has  been  appointed,  and  the  people  do  not  know  where  to  look       ^     "r~:«« 
for  giudanoe.  ^^  ^^  Oct.  6.  188X. 

4489.  Do  you  think  it  would  be  better  to  supply  white  power  instead  of  appointing 
Siwani^s  brother  or  son  chief  ? — Yes. 

4490.  In  having  the  people  in  locations  where  they  have  no  individaal  tenure, 
would  you  like  to  see  those  locations  secured  to  them  by  title-deeds  ? — Yes,  but  in  whose 
favour  should  the  title  be  made  ? 

4491.  Might  not  the  difficulty  of  the  name  be  met  by  having  trustees  appointed  ? 
.—Yes,  it  would  be  the  best  way,  white  trustees. 

4492.  If  the  people  themselves  were  willing  to  make  some  missionary  trustee,  would 
you  recommend  that  it  should  be  done  ? — Yes,  for  instance,  I  know  they  would  elect 
their  missionaiy  with  Siwani's  tribe,  for  they  look  to  him  as  their  chief. 

Lieut.-Colonel  Ft^efhriek  Schevmhnicke)\  examined. 

4493.  Su*«/.2).-Bf7iV'.y.]  Whatareyou,  Mr.Sohermbrucker? — lamalieut.-Colonelof  Lieut.-Col.  Fredn-ick 
the  Colonial  Forces,  and  have  been  long  a  resident  on  the  frontier.    Since  the  annexation       SchermbrKcker, 

I  have  resided  in  King  William's  Town,  and  have  considerable  knowledge  of  the 
motives.  In  1868  I  was  member  of  Parliament  for  King  William's  Town,  and  took  a 
lively  interest  in  all  politics  relating  to  the  natives.  In  1868  a  Draft  Bill  was  intro- 
duced for  the  administration  of  the  estates  of  certain  natives.  I  led  the  opposition  to 
that  bill  and  it  was  thro^Ti  out.  My  reason  for  taking  that  attitude  was  tnat  I  had  a 
number  of  petitions  in  my  hands  at  the  time  from  natives  requesting  me  to  oppose  it. 
They  were  probably  got  up  by  the  missionaries.  The  objections  were  based  on  groimds 
in  which  I  did  not  altogether  agree,  but  upon  looking  into  the  subject  I  saw  other 
reasons  for  opposing  the  bill,  not  on  their  grounds  but  my  own. 

4494.  Will  you  state  your  reasons  for  objecting? — It  was  proposed  that  the  law 
should  be  carried  out  according  to  native  customs  and  laws,  and  I  asked  the  Attorney- 
General  it  he  could  give  me  any  idea  if  there  was  any  law  in  existence  by  which  I 
could  judge  what  native  law  really  was,  and  he  said  no.  I  knew  that  the  Act  of  1864, 
contempliU^ed  the  framing  of  such  laws,  and  as  I  found  that  this  had  not  been  carried  out, 
I  refused  to  support  the  new  law.  The  only  law  to  which  I  was  referred  was  a  copy  of 
Colonel  Maclean's  compendiiun,  and  I  thought  it  too  vague  and  that  it  referred  only  to 
a  oertain  tribe. 

4495.  But  for  that  circumstance  you  would  have  supported  that  Bill  ? — To  a  cer- 
tain extent. 

4496.  What  did  you  consider  to  be  the  principle  of  that  Bill  ? — ^Virtually  to  take 
over  KaSrarian  Ordinance  10  of  1864  for  the  whole  colony. 

4497.  Do  you  think  it  wise  to  recognize  polygamy  to  the  extent  of  allowing  the 
offspring  of  polygamous  marriao^es  to  share  in  the  property  of  deceased  natives  ? — I 
do  not  see  how  it  could  possibly  be  helped,  if  you  would  act  with  justice.  I  think  any 
objection  to  that  principle  a  sentimental  one. 

4498.  Do  you  think  it  would  be  wise  at  the  present  time  to  provide  a  law  for  the 
natives,  both  in  and  out  of  the  colony,  which  would,  in  effect,  bastardize  the  issue  of 
polygamous  marriages  ? — No,  I  do  not  think  it  would  be  right  to* do  so,  but  for  the 
future  I  'think  you  might  adopt  some  system  of  registration  for  the  Kafirs  in  the 
colony,  separately  from  those  out  of  the  colony. 

4499.  In  what  way  ? — ^All  those  in  the  colony  might  be  gradually  brought  under 
colonial  law,  leaving  those  in  the  Dependencies  for  some  time  to  be  governed  by  their  own 

law9. 

4500.  What  system  woidd  you  propose  to  apply  in  regarrl  to  native  marriafi;es  in 

the  colony  ? — ^I  would  import  into  the  colony  the  principle  of  the  Natal  law,  which  I 
take  to  be  this :  That  the  chief  or  headmen  is  compelled,  imder  a  penalty,  to  annoimce 
an  approaching  marriage.  At  the  appointed  time  the  official  witness  attends  at  the 
ceremony  and  obtains  the  consent  of  the  bride,  and  only  on  recei'ving  the  consent  does 
he  register  the  marriage,  and  at  the  same  time  the  amount  of  ukulobola.  I  would 
also  state  that  it  should  not  exceed  ten  head  of  cattle.  Such  marriages,  whether  poly- 
gamous or  not,  are  in  Natal  recognized.  I  think  the  system  is  good  and  ought  to  oe 
made  applicable  to  the  colony. 

4601.  What  is  the  objection  to  a  system  which  merely  makes  the  registration  of 
polygamous  marriages  permissive  ? — I  think  the  registration  as  passed  in  Natal  better, 
because  there  is  a  guarantee  of  the  girl's  consent  before  the  ceremony  is  performed^  and 
there  is  also  the  limitation  of  tbe  amount  of  ukulobola,  and  this  does  away  with  the 
objection  that  ^t  means  buying  and  selling,  and  it  gives  the  Government  a  direct  oon- 
t^rol  oveor  the  native  mind. 
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Lieut. -Col.  Frederick         4502.  From  this  I  take  it  that  you  do  not  consider   ukolobola   in  itself  as  im- 
Sehirtkbrueker.      moral  P— Not  at  all.  I  cannot  see  it. 

Oct.  5, 1881.  4503.  Do  you  think  polyj^^amy  a  bad  thing  F — ^Tes,  in  itself  it  \&  bad,  but  the 

natives  will  not  see  it  in  that  light. 

4504.  It  has  been  said  that  il  we  do  register  polygamous  marriages  it  will  be  equi- 
valent to  telling  the  natives  that  our  laws  recognize  the  custom  and  t£at  they  wSl  tneii, 
instead  of  dropping  the  practice,  continue  it,  and  point  to  our  law  as  evidence  that  we 
approve  of  the  custom? — We  cannot  legislate  witnout  objections,  and  I  doubt  if  that 
would  be  one. 

4505.  Which  of  our  laws  affecting  the  natives  most  requires  legislation  P— The 
Branding  Act,  which  I  think  has  been  made  use  of  for  the  purpose  oi  disturlnng  tJie 
people,  and  I  think  it  is  objectionable. 

4506.  What  would  you  advise  being  done  ? — I  think  quietly  to  drop  it,  instnut- 
ing  the  inspectors  not  to  press  it. 

4507.  Do  you  think  the  pass  laws  in  anv  form  are  objectionable  P — ^A.11  pass  laws 
are  harassing,  and  are  of  course,  much  felt  by  the  people.  I  do  not  think  ther  axe 
necessary,  excepting  perhaps  to  the  extent  of  having  passes  for  those  who  enter  or  leave 
the  colony,  and  removing  stock,  with  the  obieot  chiefly  of  preventing  stolen  cattle 
being  passed.     Stealing  may  be  checked,  though  it  migjit  not  be  put  an  end  to. 

4508.  Do  you  think  our  Tvine  and  spirit  laws  ougnt  to  be  altered  in  locations  P— 
They  ought  to  be  restricted  as  much  as  possible. 

4509.  Would  you  have  an  absolute  restriction  of  the  sale  of  liquor  P— No,  but  I 
would  impose  very  heavy  penalties  on  any  person  who  gave  liquor  to  a  native  already 
under  the  influence  of  drink,  and  in  locations  I  woidd  not  allow  the  sale  at  all;  for  tin 
native  it  is  bad,  and  the  European,  who  is  a  mere  comer  and  goer,  does  not  want  it. 

4510.  We  have  been  informed  that  most  of  the  crime  amongst  the  people  reanlts 
from  the  sale  of  liquor  P — Yes,  and  it  is  true.  I  have  observed  its  efirocts  since  my 
first  arrival  here.  Twenty  years  of  brandy  drinking  has  positively  degraded  tlw 
whole  Gaika  tribe  into  the  miserable  race  they  now  are.  Women,  and  I  may  eaj  even 
the  children,  have  taken  to  drink. 

4511.  Does  this  not  to  a  great  extent  prevent  mission  work  bearing  good  results  P 
— It  must  naturally  be  so,  but  whether  the  Wee  itself  greatly  hinders  missionaiy  woik 
I  cannot  positively  say. 

4512.  The  natives  in  their  original  state  always  had  ohiefe  P — Yes,  in  their  origi- 
nal state.  In  the  colony  the  power  of  these  chiefs  has  been  destroyed,  although  dhieb 
may  occasionally  be  employed  by  the  Q-ovemment. 

4513.  Have  you  any  proposal  to  make  upon  this  subject  P— No,  but  I  think  it  is  a 
good  thing  to  do  away  with  the  power  of  the  chiefis  and  to  substitute  headmen  appoint- 
ed by  Government.  I  believe  that  to  be  a  good  plan  to  bring  them  tmder  the  inmience 
of  civilization. 

4514.  Do  you  think  in  administering  justice  by  magistrates  amongst  the  natives, 
it  would  be  advisable  to  get  the  aid  of  natives  themselves  as  jurors  to  decide  upon  mat- 
maters  of  fact  ? — I  believe  the  native  would  have  a  much  better  mind  than  tne  Bino- 
pean  to  judge  such  matters  amongst  his  own  people ;  the  question  is  whether  the  native 
coidd  not  be  tampered  with. 

4515.  Would  you  have  to  guard  mostly  against  convictions  or  acquittals? — 
Acquittals. 

451G.  Could  not  that  be  provided  for  by  ha^'ing  a  native  jury  sitting  as  aasessMS? 
— ^It  would  l)e  a  good  plan,  and  where  there  is  a  difference  of  opinion  the  judgment 
should  be  sent  for  review. 

4517.  How  would  you  select  these  assessors? — From  the  more  advanced  people  and 
some  of  the  headmen. 

4518.  Do  you  think  any  system  of  representation  coidd  be  safehr  introduced? — ^I 
am  cautious  now  about  allowing  the  natives  to  congregate  together  tot  the  purpose  of 
expressing  their  wishes  since  I  know  the  effects  of  the  "  Pitsos  "  in  Basotoland.  The 
representative  system  is  one  I  should  like  to  see  introduced,  but  I  am  not  qxdte  sure  as 
yet  how  it  could  be  done,  or  that  the  people  are  fit  for  it. 

4519.  Mr.  Stanford,!  Did  you  oppose  the  introduction  of  Responsible  Gt)yem- 
niont  to  this  countrv  ? — ^No,  I  was  in  favour  of  it  and  am  still. 

4520.  You  may  remember  that  one  of  the  reasons  urged  against  Re^xnuible 
Government  was,  that  native  questions  would  become  party  questions  ? — ^Yes. 

4521.  Have  results  proved  that  objection  to  have  been  well  founded?— I  cannot 
say.  I  think,  i)erhaps,  the  different  policies  adopted  by  the  various  ministries  had  not 
so  much  to  do  with  it,  but  that  it  was  rather  the  outcome  of  Imperial  iAflusnoe. 

4522.  Do  you  admit  that  permanancy  in  the  administratis  of  native  isff^on  is  i^ 
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step  towards  the  settlement  of  native  questions  ? — Yes,  I  think  the  Under-Spcret«5jr  for  Lieut -Col,  Freiw^h 
Native  Affairs  should  be  the  perpetuator  of  a  sj'sfcem.  •  .  ^^'^•^f^^. 

4523.  Is  it  not,  in  your  opinion,  to  be  regi'etted  that  a  Ministry  should  be  turned        OctTvlssi. 
out  on  a  question  of  native  policy  ?™It  might  under  some  cireumstances'. 

4524.  Would  you  recommend  anything  like  a  permanent  commission  for  the  ad- 
ministrating of  native  affairs  beyond  the  colony  ?— My  idea  is  this  :  we  should .  look 
ujwn  oiu*  Dependencies  as  England  regards  her  oolonies.  I  would  appoixit  a  commissioner 
for  them  and  let  him  be  a  permanent  officer  as  long  as  he  conducts  matters  well, 

4525.  In  that  way,  then,  you  would  secure  a  permanency  which  is  desirable  ?f — 
Exactly,  in  the*  native  Dependencies. 

4626.  And  would  you  give  them  a  separate  system  of  law  ? — ^I  would.  One  of  my 
objections  to  the  draft  bill  of  1868  was  that  I  thought  a  different  system  of  laws  ouyht 
to  be  estaUished.  A  distinct  code  should  be  framed  for  the  Dependencies ;  and  I  thmk 
the  present  Commission  should  have  sat  in  1868 ;  had  it  been  so  the  administration  of 
native  affairs  might  have  been  successfully  accomipUshed. 

4427.  In  framing  such  a  code  would  you  make  it  applicable  to  the  natives  within 
the  colony  ? — Where  there  are  distinct  locations,  as  in  Bntifih  KafFrana,  for  instance,  I 
would,  but  not  othenvdse.  It  would  be  valuable  for  King  William's  To^n,  where  we 
have  special  magistrates  administrating  such  native  law  as  is  to  be  found  scattered 
through  books,  or  as  is  gathei'ed  from  experts. 

4528.  Are  you  aware  whether  or  not  these  special  magistrates  have  legal  authority? 
— I  am  not  aware  that  thejr  act  under  any  special  power  given  by  Parliament. 

4529.  If  they  have  no  legal  authority  now,  would  you  give  it  them  ? — I  think  I 
woidd.     At  present  no  native  magistrate  knows  exactly  what  the  law  is. 

4530.  Supposing  that  their  native  marriage  law  is  legalized,  and  ma4e  applicable  to 
them,  and  that  their  inheritance  law  is  recognized  and  added  to  our  system  of  colonial 
law,  would  not  that  be  sufficient  to  enable  resident  magistrates,  appointed  in  the 
ordinarj'  way,  to  govern  the  people  ? — It  might  be,  though  I  could  not  9^7  positively. 

4531.  In  frarmng  a  code  of  \k^^  for  the  Dependencies,  da  you  think  colonial  law 
should  be  the  basis  on  which  to  work  P — No,  I  think  not ;  the  Dependencies  are 
e.xdusively  native  territories,  and  native  law  should  form  the  basis,  or,  perhaps,  the  best 
plan  would  be  to  leave  the  Dependencies  to  be  governed  by  their  own  laws  and  customs, 
we  appointing  governors  to  the  territories. 

4532.  Do  you  think  it  would  be  wise  to  introduce  circuit  courts  from  the  colony, 
or  that  circuit  coiuis  should  have  jurisdiction  there  P — ^No,  I  would  not  havQ  circuit 
courts.  Let  them  have  their  own  courts ;  biit  I  would  have  assessors,  and  then  have 
oases  decided  according  to  native  law  and  custom.  I  would  give  a  right  of  appeal  to 
a  higher  court. 

4533.  Woidd  you  like  to  see  the  Dependencies,  with  the  whole  of  the  system  and 
machinery,  complete  in  itself  ? — ^Yes ;  it  was  the  Boman .  system  of  ooloniziug,  and  it 
answered  ven^  well. 

4534.  What  is  yoiu*  opinion  as  to  the  disposition  of  the  natives  towards  the  colony  ? 
— I  think  those  who  have  lost  their  chieftainship  are  pretty  well  satisfied;  but  those 
who  are  still  looking  to  their  chiefs  entertain  a  strong  and  un&vourable  feeling  against 
the  whites,  and  much  more  so  now  than  some  years  back.  There  can  be  no  doubt  that 
the  feeling  of  the  natives  beyond  the  colony  is  against  us ;  indeed,  wherever  they  have 
chiefs  it  is  so. 

4535.  Do  you  consider  that  it  is  chieftainship,  more  than  anything  else,  which 
fosters  this  hostile  feeling  P — ^I  think  so.  The  chiefe  are  determined  to  regain  their 
power  if  the}'  can,  and  they  influence  the  i)eople  to  a  much  larger  extent  than  is  generally 
believed. 

4536.  Are  you  aware  of  the  fact  that  any  laws  introduced  among  the  natives 
within  the  colony  react  very  largely  on  natives  beyond  the  border  ?— Yes ;  there  is  a 
system  of  communication  amongst  them,  and  what  affects  the  one  reacts  on  the  other. 

4537.  Does  this  fact  not  lead  to  the  conclusion  that  we  ought  to  be  very  careful 
about  introducing  changes  amongst  natives  within  the  colony  P — I  think  so,  decidedly. 
Natives  cannot  understand  changes,  even  although  they  may  be  for  the  better,  and  are 
dissatisfied  until  matters  are  thoroughly  explained.  They  always  suspeot  some  ulterior 
object ;  and  although,  as  I  say,  the  diange  may  be  for  the  better,  Jiinety«nine  £afirs 
out  of  a  hundred  will  feel  suspicious  about  it.  , 

4538.  Are  you  aware  that  the  registration  of  wives  in  Basutoland  was  provide4  for 
in  the  Basutoland  code  ? — I  ha%'e  seen  the  rrg^ilations  of  Basutoland,  but  I  do  not 
recollect. 

4539.  Do  you  recommend  that  there  shoiUd  be  compulsory  registration  of  marri^es 
in  all  the  Dependencies  P — No  ;  I  would  leave  it  entirely  independent.  Jn  sopie  of  the 
territories — for  instance,  in  the  Transkei — ^it  might  be  acceptable,  but  in  Basutoland  it 
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Lieut.-Col.  FredmHck  might  not.    If  suoh  system  was  to  be  carried  out,  if  possible,  by  a  oommissiona*,  I 
Schmnirwker.      would  leave  it  to  him  ;  I  am  supposing,  of  course,  that  tnese  Dependencies  are  imder  a 
Oct.  6, 1881.      separate  government. 

4540.  Under  the  present  system  what  would  you  recommend  ? — I  would  call  a 
meeting  of  the  chiefs  and  headmen  of  the  people,  and  propose  it  to  them.  If  no  objec- 
tion was  made  I  would  introduce  it,  and  if  there  was  an  objection  I  would  not  introduce 
it,  though  it  might  be  explained  as  a  system  which  must  some  day  or  other  be  adopted. 

4541.  Ix)oldng  at  the  present  state  of  affairs  in  this  country  do  you  think  it  a 
proper  time  to  talk  to  the  natives  about  these  matters  P — It  is,  perhaps,  advisable,  while 
the  native  mind  is,  to  a  certain  extent,  excited  by  the  distiurbed  state  of  the  country,  not 
to  put  questions  which  might  irritate  or  make  the  people  more  obstinate.  I,  of  course, 
allude  more  particularly  to  those  beyond  the  border. 

4542.  Would  you  frame  a  special  code  of  laws  for  the  government  of  natives  living 
within  the  colony,  based  upon  their  own  laws  and  customs,  or  upon  colonial  law?— 1 
would  base  such  a  code  upon  colonial  law,  and  wherever  it  was  possible  to  blend  their 
customs  with  our  laws  it  might  be  done. 

4543.  What  would  be  the  effect  uj^n  the  natives  of  seeing  two  systems  of  law 
administered,  one  to  the  natives  withm  a  certain  boundary,  and  another  system  to 
natives,  perhaps  of  the  same  tribe,  beyond  such  boundary  ? — ^They  would  fully  under- 
stand this,  that  the  one  was  for  the  colonial  man  and  the  other  for  the  intercolonial 
man. 

4544.  Speaking  generally,  then,  the  introduction  of  any  changes  would  require 
great  caution  ? — Yery  great  caution ;  g^reat  cautio:^  at  all  times,  but  more  especially 
now. 

4545.  Mr.  Holland.']  What  system  would  you  advise  in  order  to  enable  the 
natives  to  bring  f or^^ard  any  proposition  or  grievance  they  may  have  P— -I  would  have 
an  assembly  of  representatives,  or  men  representing  each  tribe. 

4546.  Would  you  have  these  tribal  representatives  selected  by  the  Government  or 
by  the  people  ? — Partly  by  the  Government,  and  partly  by  the  people. 

4547.  And  how  would  you  select  these  men  ? — I  woidd,  in  the  first  place,  let  the 
Government  nominate  representatives,  taking  care  always  to  select  a  chief  and  headman, 
and,  in  addition  to  them,  chose  such  men  as  tney  wish  to  be  present.  Having  donettiis, 
I  should  allow  the  people  to  select  some  of  themselves  in  order  to  make  known  any  \w^ 
they  miffht  entertain  on  any  particular  question. 

45to.  Sir  J.  D,  Bai^ry,'^  You  woiud  not,  I  suppose,  have  any  judicial  officer  a 
political  officer  at  the  same  time  P — No. 

4549.  Now,  how  would  you  deal  with  cases  of  murder  amongst  natives  in  the  De- 
pendencies P — Try  them  by  magistrates,  assisted  by  certain  native  assessors. 

4550.  Would  these  assessors  act  as  a  jurv  or  merely  as  advisers  P — ^Merely  a» 
advisers ;  ultimately  they  would  develop  into  a  lury. 

4551.  Would  you  try  them  before  two  or  three  magistrates  with  assessors,  or  only 
oneP — Three,  with  native  assessors;  and  no  capital  sentence  shoidd  be  oairied  out 
without  reference  to  some  special  court. 

4552.  About  land  tenure,  have  you  given  any  attention  to  that  subject  P — Not 
very  particular  attention,  though  I  hold  an  opinion. 

4553.  What  is  that  P — That  we  should  have  individual  tenure  among  natives,  a  title 
to  certain  land,  and  that  given  free.  In  the  Dependencies  I  would  fi;ive  the  title  to  the 
head  of  the  clan,  having  the  boimdaries  properly  defined,  and  this  land  should  be  for 
himself  and  tribe.  The  headman  should  nave  the  power  of  distributing  it,  but  there 
should  be  a  right  of  appeal  to  the  magistrate. 

4554.  If  you  give  a  right  of  appeal  to  a  magistrate  you  must  supply  law  to  enable 
him  to  deal  with  such  cases  P— Yes ;  but  I  would  only  allow  appeal  where  a  man  already 
in  occupation  had  been  deprived  of  land. 

4555.  If  a  chief  knew  that  he  could  convert  the  land  he  is  occupying  in  oommon 
with  his  people  into  quitrent  tenure,  would  it  not  be  to  his  interest  to  strip  his  location 
of  people  so  aa  to  get  a  large  farm  P — It  might  be  so ;  but  I  would  have  a  clause  in  the 
title  to  enable  Gt)vemment  to  deal  with  such  cases. 

4556.  How  would  the  judge,  who  is  dealing  with  such  cases,  act  when  there  is  no 
existing  law  P— He  would  call  in  the  aid  of  Kafir  customs  or  laws. 

4557.  You  woidd  give  the  Government  power  to  step  in  where  the  chie&  were 
detected  in  any  attempt  at  injustice  P — Yes. 

4558.  Woidd  you  hold  out  to  the  chiefs  beyond  the  border  anv  inducement  to 
convert  the  land  granted  them  into  quitrent  tenure  for  himself  and  his  followers  P — 
No ;  to  hold  out  an  inducement  would  be  to  defeat  the  object  in  view. 

4559.  Under  what  ciroiuustances  would  you  make  it  quitrent  P — Only  when  satis* 
fled  that  the  people  have  arrived  at  that  state  when  they  can  be  trusted. 
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4560.  Would  you  create  a  land  court  to  deal  with  cases  where  the  occupants  wish  Lieut. -Col.  Freitri$k 
to  have  land  converted  into  quitrent  tenure  although  the  chiefs  might  object  P — Tee ;      Sehennbruektr. 

I  would  give  separate  titles  for  such  plots  of  land,  taking  them  out  of  the  title,  and  give       oct.  5, 1881. 
them  only  to  such  occupants.  ; 

4561.  Would  you  make  the  land  alienable  or  inalienable  ? — Inalienable,  except 
with  the  consent  of  Government. 

4562.  Do  you  think  that  Europeans  should  be  allowed  to  become  purchasers  P — 
Yes;  it  would,  perhaps,  be  judicious,  if  well  selected,  and  if  limited  in  number,  but  no 
white  man  should  acquire  large  plots  of  ground. 

4563.  Would  you  subject  such  Europeans  to  native  law  ? — Yes. 

4564.  Would  you  give  chiefs  any  judicial  powers  P — Very  limited ;  minor  cases. 

4565.  But  supposing  that  a  chief  should  be  incompetent ;  that  he  is  a  drunkard, 
for  instance  ? — Then  dismiss  him. 

4666.  And  thus  the  Government  would  exercise  the  power  of  appointing  chiefs  P— - 
The  people  might  be  called  together,  and  they  would  select  a  chief. 

4567.  Then  would  you  reserve  to  the  Government  the  right  of  displacing  the 
chief  P.-Yes. 

4568.  In  the  colony,  would  you  also  have  large  areas  marked  off  for  native  occu- 
pation ? — Yes. 

4669.  In  whom  would  you  vest  the  property  P — In  the  headman  or  some  municipal 
body. 

4670.  Would  not  it  be  as  well  to  associate  the  magistrate  with  the  civil  oomniis* 
sioner,  together  with  the  chief  or  headman,  as  trustees  of  the  land  ?-— It  is  immaterial. 

4671.  Do  you  think  that  in  the  colony  itself  that  the  natives  in  any  of  the  loca- 
tions or  townships  ore  fit  for  any  form  of  local  self-government  ? — I  think  so. 

4572.  You  have  read  the  Locations  Act  of  1876,  do  you  think  the  provisions  ore 
good  P — Yes,  very  good. 

4573.  Is  there  any  suggestion  you  wish  to  offer  to  the  Commission  on  this  point  P 
— No ;  I  do  not  think  there  is. 

4574.  Mr.  Stanford. 1  Would  you  give  representation  in  Parliament  to  the 
Dependencies  ? — No. 

4575.  In  your  opinion  should  agents  be  allowed  to  practise  in  the  Dependencies  P 
— I  am  opposed  to  all  agents,  but  I  do  not  see  how  it  can  be  prevented,  they  are  neces^ 
sary  evils ;  but  I  would  restrict  them  as  much  as  possible. 

4576.  Where  agents  are  admitted,  would  you  require  that  they  should  be  duly 
qualified  men  ?— I  would,  specially  qualified. 

4577.  Would  you  have  any  that  had  not  passed  as  attorneys  ?— It  would  not  be 
right  to  restrict  them  to  attorneys.  I  think  many  who  are  not  attorneys  know  native 
laws  and  customs,  and  they  should  not  be  prevented  from  practising,  but  I  would 
impose  very  high  qualifications.  I  would  even  give  the  chief  oflicer  of  a  Dependency 
power  to  refuse  admission  without  giving  any  reason,  and  arbitrarily  to  withdraw 
permission  to  practise. 

4578.  In  what  way  would  you  separate  the  political  and  judicial  powers  exercised 
by  officers  in  the  Dependencies  V — It  would  not  he  possible  to  separate  them  entirely. 

4579.  You  are  sufficiently  acquainted  with  natives  to  be  aware  that  in  their  minds 
judicial  power  cannot  be  separated  from  political  ?— Yes. 

4580.  And  that  if  you  take  away  the  judicial  power  the  political  power  would  fall 
with  it  ? — I  am  aware  of  it,  but  this  might  be  provided  against  by  naving  the  judg- 
ments of  the  Supreme  Court  pronounced  by  the  chief  officer. 

4581.  Do  you  think  the  natives  would  not  speedily  realize  that  this  was  a  mere 
farce  ? — No. 

4582.  How  would  you  cause  land  to  be  sold  in  the  Dependencies  P-— Upon  applica- 
tion. 

4583.  Do  you  refer  to  lands  that  aj-e  vacant  or  occupied  ?— -Occupied  or  unoccupied 
lands  are  in  the  gift  of  the  chiefs. 

4584.  If  these  vacant  lands  have  been  in  possession  of  a  certain  chief  and  his 
people,  how  would  you  do  away  with  their  rights  in  offering  their  lands  to  public  com- 
petition  ? — That  I  would  not  do  imder  any  circumstances,  not  to  public  auction,  and  my 
sug^gestion  refers  only  to  vacant  land. 

4585.  Do  you  think  the  right  to  purchase  should  be  conceded  to  Europeans  ?— -I 
think  so  ;  but  I  would  restrict  the  accumulation  ;  I  would  not  allow  a  man  to  buy  two 
lots. 

4586.  At  the  present  time  do  you  think  it  would  be  judicious  to  allow  such  a 
principle  *? — I  think  it  would ;  but  I  would  let  them  clearly  understand  there  was  no 
intention  to  gradually  take  awa^  the  land,  and  this  would  hold  back  land-speculators. 

4587.  Do  you  think  there  is  any  danger  in  admitting  white  men  to  live  among 
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Lieut. -Col.  Frederick  bladk  ? — ThjB  danger  i»  only  on  the  part  of.  the  white ;  I  cannot  see  the  mk.    Any 
Sehermbriifker,      j^^^^  ^^  ^^^  £j.  jg  y^g  John  Dium,  ne  beoomes  ^  Kafir  himself. 

Oct.  5^1881.  4588.  Mr.   Bollhnd,'\    Bearing  in  mind  that  in  our  Dependencies  the  feaf  of 

losing  the  land  is  a  great  source  of  disturbance  and  trouble,  how  would  you  guarantee 
seounty  of.  tenure  to  the  natives  ? — By  issuing  inalienable  title  held  by  trustees. 

4589.  From  what  you  know  of  Basutoland  do  you  think  the  people  there  would 
tolerate  any  land  being  sold  to  any  Europeans  whatever  ? — I  do  not  think  they  would. 

4590.  Bearing  in  mind  that  the  native  chiefs  ore  regarded  by  their  people  very 
much  in  the  same  sort  of  light  as  our  old  feudal  barons  were,  do  you  think  it  would  be 
prudent  to  make  these  chiera  removable  at  pleasure  by  the  Govemment,  or  rather  only 
removable  by  law  ? — For  causes  proved  on  trial  before  a  court  of  justice,  for  incapacity, 
or  for  any  good  (uid  substantial  reason,  but  they  should  only  be  removable  upon  due 
cause  being  shown. 

4591.  Do  you  think  that  the  principles  of  native  tenure  in  Basutoland  should  be 
retained  if  clearly  ascertained  JP — x  es ;  and  not  only  in  Basutoland,  but  in  any  of  the 
Dependencies. 

Edward  John  Bt/rne,  Esq.,  examined. 

£.  /.  ^yrMr.  4592.  Sir  J,  D.  -Bar/y.]  You  are  an  Attorney  practising  in^.tjiis  town  P —  lam  an 

Attomey-at-law,  and  have  resided  in  Kinff  William's  Town  nineteen  years,  durinir  which 
period  /have  hk  great  experienoe  in  (^  ^<>*^  to  natiyee,  a£d  I  may  mention 
that  for  seven  years  I  occupied  the  position  of  Clerk  of  the  Peace. 

4593.  I  am  informed  you  are  also  the  chairman  of  a  committee  of  the  Kaffiraiian 
Vigilance  Association  ? — I  am. 

4594.  And  as  such  chairman  sent  this  report  (produced),  dated  30th  Uay,  1878, 
to  Government  ? — Yes.  It  was  an  association  formed  by  the  leading-pubUc  men  here, 
for  the  purpose  of  watehing  over  frontier  affairs,  and  communicating  with  Government 
upon  them. 

4595.  The  Government  has  never  acknowledged  this  association? — ^It  has  by 
correspondence. 

.  4596.  Do  you  see  any  reasons  for  altering  the  i-ecommendations  embodied  in  this 
report  ? — ^I  do  see  reasons  for  altering  some,  and  I  would  not  act  upon  any  just  now. 
I  consider  the  circumstances  of  the  ooimtry  have  wery  materially  altered. 

4597.  In  what  way  ? — I  consider  that  the  native  tribes  have  now  such  a  feeling  of 
distinist  towards  us,  that  it  would  be  unwise  to  introduce  any  organic  changes  in  their 
laws,  such  OS  are  suggested  in  the  report  in  that  book. 

4598.  I  see  you  recommend  in  this  report  special  legislation  for  natives  ?  Would 
you  now  recommend  that  ? — I  would  not  take  any  steps  in  the  line  mentioned  in  that 
report  just  now. 

4699.  Can  you  recommend  no  special  legislation  of  any  sort  ? — ^Not  immediately. 

4600.  Would  you  leave  everything  as  it  now  is  ? — I  would  do  nothing. 

4601.  Nothing  in  the  way. of  settling  natives  on  locations? — 'So, 

.46012.  Why  not  V — Paitly  because  of  the  first  reason  I  gave  as  to  the  distrust  to- 
wards us,  espeoiaily  if  any  changes  wei'e  now  made,  and  partly  because  I  have  to  a 
certain  extent  changed  my  opinion.  I  would  not  now,  with  the  experience  I  hove 
gained  since  submitting  that  report,  axrange  locations  as  suggested  in  it. 

4603.  Would  you  limit  the  number  of  fimiilies  on  a  location  ?— I  would ;  but  I 
would  not  make  any  alteration  now.  My  view  is  that  we  should  wait  for  some  time  in 
order  to  allow  past  events  to  die  away,  or  we  will  not  give  those  changes  a  fair  chance. 

4604.  Well,  when  they  do  die  away  what  would  you  recommend  Y — Then  I  would 
recommend  special  legislation. 

4605.  Woidd  you  recommend  the  abolition  of  the  power  of  the  chiefs  in  the 
manner  stated  in  this  pamphlet  ?— I  still  uphold  that. 

4606.  The  third  proposal,  I  observe,  is  the  settlement  of  natives  in  looatioiis; 
would  you  recommend  that  still  ? — Yes,  with  the  exception  that  I  should  like  to  have 
it  done  more  gradually. 

4607.  In  regard  to  the  fourth  head,  would  you  still  recommend  the  system  of 
squatting  P — I  would. 

4608.  And  as  to  vagrancy  ? — I  would. 

4609.  And  the  adnunistration  of  law  ?-*-Yes ;  the  only  material  point  I  would 
change  my  opinion  on,  in  re8i)ect  of  this  report,  is  that  I  would  not  make  the 
individual  tenure  of  land  compulsory  upon  natives ;  in  other  matters  I  would  l^ialate 
upon  the  basis  of  this  report. 

4610.  Da  you  know  the  Kaffrarian  Ordinance  10  of  1864  i'— J  do. 

4611.  Do  you  consider  it  as  being  in  force  now  i^— I  believe  it  is. 
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4612.  Have  you  had  many  cases  under  that  Act  ? — Very  few.  £.  j,  Hyrnt. 

4613.  How  18  that  ? — In  the  first  place  the  Act  itself  provides  that  cases  may  be  ■—• 
dealt  with  by  native  magistrates,  and,  therefore,  they  do  not  come  before  us,  and         ^.'   ' 
secondly,  the    natives    are  apparently  satisfied  with  their  time  immemorial  way  of 
deciding  matters,  which  are  settled  without  reference  to  any  magistrate,  and  there  are 

few  disputes. 

4614.  Do  you  think  Ordinance  10  of  1864  a  sound  law? — There  is  one  part  I 
dislike  very  much,  it  is  that  portion  which  deprives  a  native  of  the  power  of  disposing 
of  his  property  by  will. 

4615.  If  that  be  the  correct  construction  what  would  you  propose  P — I  would  give 
some  special  power  as  is  suggested  in  the  repoH  referred  to.  I  would  allow  verbal  wills 
to  be  made,  if  to  the  satisfaction  of  the  magistrate,  and  if  properly  proved,  excepting  un- 
natural wills. 

4616.  Then,  you  would  not  give  free  testamentary  power  to  natives  ? — Yes,  I 
would,  both  written  and  verbal. 

4617.  In  what  cases  would  you  limit  its  freedom  ? — I  would  not  allow  any  un- 
natural will. 

4618.  According  to  native  custom,  as  far  as  you  know  it,  is  there  no  power 
equivalent  to  disinheritance  before  the  time  of  death,  by  withdrawing  from  the 
particular  house  the  propjerty  which  would  go  to  that  house  ? — There  is  a  custom  by 
which  the  father  can  give  property  to  the  diffel'ent  houses,"  and  his  dSspositiori  would 
remain. 

4619.  It  would  remain,  but  could  he  chahbe  the  direction  of  the  property  from  one 
house  to  another  by  any  act  equivalent  to  a  will  ? — I  am  not  in  a  position  to  say. 

4620.  As  to  the  criminal  laws,  can  we  apply  them  to  the  natives  generally  ? — I  do 
not  think  any  of  our  nineteenth  century  laws  are  suited  to  the  people  generally ;  not 
even  the  criminal  laws. 

4621.  Then  you  would  like  a  special  criminal  code  P — Yes. 

4622.  Would  you  provide  different  punishments  for  crimes  committed  by  natives 
within  the  colony  P — I  would. 

4623.  In  what  way  ? — For  instance,  take  the  crime  of  perjury.  I  would  do  away 
with  many  of  the  technical  difficulties  in  the  way,  rendermg  it  easier  to  define  and 
making  the  punishment  lighter. 

4624.  What  is  effect  of  the  present  law  ? — ^That  you  scarcely  ever  see  a  prosecution 
amongst  natives  for  perjury. 

4625.  When  the  offence  is  committed  before  the  magistrate  is  not  that  his  fault  P 
— Well,  there  are  difficulties  in  the  way  of  prosecuting  for  perjur}'^  as  compared  with 
other  crimes. 

4626.  Then,  is  the  native  in  a  different  position  from  a  European  ?^  Partly  from 
the  e%ddence  having  to  be  interpreted.     It  is  difficult  to  prove  the  cnarge. 

4627.  If  you  lessen  the  punishment  would  you  make  proof  of  the  offence  of  a  diffi- 
cult character '? — I  would;  for  instance,  I  would  not  make  the  mere  fact  of  a  man  deliber- 
ately and  willingly  stating  a  circumstance  proving  one  thing,  and  immediately  afterwards 
saying  something;  directly  to  prove  the  opposite,  perjury,  without  pointing  out  which 
was  right  and  wnich  was  wrong. 

4628.  Before  you  prove  the  perjury  you  must  fix  which  is  the  true  statement  ? — 
Yes. 

4629.  Would  it  be  fair  to  make  such  a  law? — I  think  so. 

4630.  Now,  in  regard  to  the  discrepenoy,  if  it  ai'ose  through  bad  interi)retation  you 
would  not  punish  ? — Certainly  not. 

4631.  Would  you  alter  the  European  law  in  regard  to  that?-— I  should  like  to  see 
it  done  in  both  instances. 

4632.  So  that,  in  reality,  your  objection  to  the  law  is  general  ? — Yes  ;  excepting 
that  perjury  is  very  much  more  common  among  the  natives,  and,  therefore,  the  evil  is 
greater. 

4633.  Do  you  know  whether  there  is  any  law  among  the  natives  to  pimish  for 
perjury  ? — I  cannot  say ;  I  am  not  aware  that  a  native  is  supposed  to  speak  the  truth. 

4634.  Does  it  not  show  a  laxity  on  the  part  of  prosecutors  that  such  cases  are  not 
proceeded  with  ? — Yes. 

4635.  Is  there  any  other  criminal  law  in  force  that  you  would  alter  in  native  cases  ? 
— I  should  like  to  have  the  punishment  made  more  in  the  shape  of  fines  tlum  at  present* 

4636.  And  would  you  like  them  to  be  better  defin^  in  order  to  be  a  guide 
to  the  magistrate  ? — I  would. 

4637.  Would  you  import  a  special  law  as  to  witchcraft  or  tlie  imputation  of  witeh- 
craf t,  and  make  it  ci-iminal  among  the  the  natives  in  the  colony  ? — I  would  make 
■witchcraft,  or  the  importation  of  witchcraft,  pimishable  where  it  is  made  wilfully  with 
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JS.  J,  Byrne.       the  intention  of  injuring  the  person  to  whom  it  is  imputed,  with  the  object  of  benefiting 
Oct  TTssi        ^^®  person  who  makes  the  imputation. 

'        '  4638.  Are  not  such  charges  often  made  by  a  husband  against  his  wife  and  by  a 

wife  against  her  husband  ? — They  are. 

4639.  With  what  object  ? — Generally  with  the  object  of  the  wife  leaving  her 
husband. 

4640.  Would  you  make  such  cases  criminal  offences  ? — If  they  come  imder  the 
conditions  I  have  iust  mentioned  I  would. 

4641.  Is  witcncraft  dying  out? — I  think  it  is. 

4642.  Then,  if  a  law  be  made  dealing  with  it,  after  a  time  it  would  be  inoperative? 
— Gradually  it  would  become  extinct. 

4643.  Would  you  treat  adultery  as  a  criminal  offence  in  framing  a  code  ? — I  would 
not. 

4644.  In  administering  this  native  code  would  you  have  it  administered  by  magis- 
trates or  special  magistrates  ? — I  should  suggest  special  magistrates,  with  defined  powers, 
limited  to  small  cases,  and  I  would  have  them  assisted  by  a  cei'tain  number  of  natives  as 
advisers,  not  at  present  as  jurors,  and  I  would  suggest  further,  that  even  on  that  system 
there  be  some  check. 

4645.  Is  there  any  real  necessity  for  having  any  criminal  code,  other  than  our  own 
in  the  colony ;  would  not  it  touch  witchcraft  ? — I  think  not,  some  special  legislation  would 
be  best. 

4646.  Why  in  a  native  case  should  a  magistrate  require  assessors  more  than  in  our 
cases  ? — Because  our  native  magistrates,  as  a  rule,  are  imperfectly  educated  in  the  parts 
they  have  to  play,  and  I  would  have  a  certain  number  of  men  sitting  with  them ;  and 
obhge  them  to  give  returns  to  our  judges  of  the  sentences  passed,  the  crimes,  and  the 
nimiber  of  assessors  who  agreed  to  the  punishment. 

4647.  You  would  not  multiply  .the  magistrates,  but  only  give  them  assessors  and 
limited  jurisdiction  ? — Yes;  I  would  like  the  special  magistrates  to  have  assessors. 

4648.  Who  would  you  appoint  as  assessors  ? — I  would  leave  the  magistrate  to 
make  a  selection  from  the  best  of  the  natives. 

4649.  Mr.  Stanford.']  Are  you  acquainted  with  the  system  of  judicature  in  the 
Dependencies  ? — I  am. 

4660.  Would  you  recommend  the  appointment  of  a  permanent  official  to  govern 
the  Transkein  territory  P — Yes. 

4661.  Do  you  think  that  the  Dependencies  should  be  governed  by  a  special  code 
of  laws,  and  would  you  found  such  code  on  colonial  or  Ka&*  law  ? — A  special  code  of 
law  based  on  Kafir  law. 

4652.  Where  there  are  hereditary  chiefs  exercising  power  over  their  people,  would 
you  allow  them  to  decide  civil  cases,  subject  to  apj)eal  to  the  resident  magistrate  ? — 
Where  they  have  that  power  at  present  I  would  not  take  it  away,  and  though  I  think 
it  ought  to  be  taken  away,  I  would  on  no  account  do  so  suddenly. 

4653.  Would  you  allow  natives  to  sit  with  magistrates  in  the  Dependencies  as 
advisers  on  cases  brought  before  them  ? — Yes ;  as  advisers. 

4654.  Would  you  give  to  the  chief  magistrate,  who  is  the  political  ofScer,  the 
review  of  appeal  cases, or  rather  to  a  judge  of  the  Supreme  Court  ? — I  think  to  a  judge. 

4655.  Would  it  not  be  better  for  the  appeal  to  go  through  the  chief  magistrate  of 
the  territory  ? — I  would  not  quarrel  with  that  as  long  as  the  evidence  went  before  a 
judge  of  the  Supreme  Court. 

4656.  Would  it  not  be  better  to  have  a  final  court  in  the  Dependencies,  composed 
of  a  recorder,  assisted  by  the  chief  magistrate,  and  let  their  decision  be  final  in  all 
eases  P — If  you  could  get  a  qualified  court  it  would  be  preferable,  but  I  think  it  would 
be  very  doubtful. 

4657.  Do  you  think  we  should  give  to  the  Dependencies  representation  in  Parlia- 
ment P — I  would  not  for  the  present. 

4658.  Would  you  give  them  a  land  court  P — I  am  satisfied  with  the  present 
system. 

4659.  Do  you  approve  of  the  introduction  of  imqualified  agents  into  the  courts  of 
the  Dependencies  P — I  do  not  like  the  svstem  of  agents  at  all  among  natives.  I  think 
it  is  premature. 

4660.  Do  you  consider  that  the  natives  prefer  theii*  old  patriarehial  style  of  stating 
their  eases  before  a  magistrate,  and  being  heard  in  their  own  way  P — I  think  they  do. 

4661.  Do  you  think  that  even  those  in  the  colony  fairly  comprehend  our  system 
of  conducting  cases  P— It  is  not  a  question  of  fairly  comprehending,  for  they  have 
totally  wrong  ideas  connected  with  it,  especially  in  ci\il  cases. 

4662.  What  is  the  native  view  in  regard  to  the  employment  of  an  agent  P— They 
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are  mostly  under  the  impression  that  it  is  a  question  of  money  being  paid  to  gain  a  case.  E.  /.  B^me. 
Whether  they  think  the  agent  may  tamper  with  the  magistrate,  or  the  a^nt  bring  ^  "TTgsi 
some  unknown  influence  to  bear,  I  (cannot  say,  but  certain  it  is  that  they  beheve  in  the  *   ' 

power  of  buj-ing  cases. 

4663.  Whue  they  are  in  this  state  you  consider  they  are  imfit  for  the  agent  system 
to  be  introduced  in  the  Dependencies  ? — I  think  the  class  of  agents  who  can  live  there 
now,  would  be  an  inferior  class  of  men,  who  would  not  hesitate  to  take  advantage  of  the 
people,  bringabout  litigation,  and  I  think  they  are  imneccessary. 

4664.  WoTild  you  recommend  that  the  sale  of  brandy  to  natives  in  the  colony  be 
restricted  ? — I  do  not  think  it  is  possible  ;  it  would  be  impracticable  in  the  colony. 

466-5.  If  a  general  law  were  passed  that  no  brandy  should  be  sold  to  the  natives, 
don't  you  think  it  would  be  productive  of  good  ? — It  might,  but  it  would  be  perfectly 
impracticable ;  in  fact,  such  a  law  wguld  not  be  passed,  and  would  be  evaded  if  it  was. 
We  had  a  similar  law  in  King  William's  Tot^ti,  but  it  only  led  to  smuggling. 

4666.  Under  certain  conditions  were  they  not  allowed  to  buy  ? — There  was  a 
distinct  prohibition,  and  smuggling  was  the  result. 

4667.  Are  the  natives  in  the  colony  intimately  connected  with  those  beyond  the 
border  ? — They  are. 

4668.  Does  the  introduction  of  any  new  law  amoi^g  the  natives  within  the  colony 
react   to  a  certain  extent  on  those  beyond  P — I  should  say  so. 

4669.  Under  these  circumstances,  and  considering  the  present  condition  of  the 
natives,  would  you  advise  great  caution  to  be  exercised  in  introducing  any  change  ? 
— I  would  not  introduce  any  changes  at  all  now,  as  they  would  be  regarded  by  the 
people  with  great  distrust. 

4670.  Mr.  RoIJand,']  Do  you  think  that  one  of  the  objections  to  agents  practising  in 
the  Dependencies  is  that  it  would  make  justice  dear  to  natives? — That  is  an  objection. 

4671.  Do  you  know  ukulobola  ? — 1  do,  and  approve  of  it. 

4672.  Under  what  form  do  you  think  polygamy  can  be  gradually  abolished  ? — I 
think,  as  regards  polygamy,  we  ought  to  make  no  change  in  the  law  at  present,  and  I 
think  that  any  alteration  we  may  wish  to  make  must  be  gradual,  and  not  only  that,  but 
the  efforts  we  make  to  counteract  or  put  down  polygamy  ought  to  be  by  indirect  means, 
such  as  raising  the  condition  of  women,  missionary'  influence,  and  so  forth,  but  not  by 
direct  legislation  for  a  long  time  to  come. 

4673.  Supposing  the  present  state  of  affairs  did  not  exist,  would  you  then  have 
proposed  some  alteration  oi  the  Ordinance  10  of  1864 — a  registration  of  all  marriages, 
for  instance  ? — Yes,  our  proposal  was  to  register  only  one. 

4674.  Would  not  that  have  had  the  effect  of  bastardizing  a  great  nimiber  of 
children  ? — It  would. 

4675.  And  a  great  deal  of  the  property  now  in  possession  of  these  polygamous 
wives  and  their  children  would  not  have  been  theirs  ? — ^Unless  the  father,  by  verbal  or 
written  will,  so  bequeathed  it,  otherwise  the  property  would  go  to  the  eldest  son  of  the 
registered  ^ife. 

4676.  Mr.  Stanford  J]  Would  you  allow,  after  registration  of  the  first  wife,  any 
claims  for  ukulobola  for  a  second  or  third  wife  ? — I  would  not.  It  is  one  of  the  indirect 
checks  with  which  I  would  deal  with  polygamy. 

4677.  Would  you  make  registration  compulsory  or  permissive  ? — I  would  make  it 
compulsory. 

4678.  In  what  way  would  you  punish  for  non-registration  ? — I  would  not  impose 
any  penalty  other  than  that  the  woman  would  lose  the  status.  The  first  wife,  if  imregis- 
tered,  would  be  in  the  position  of  a  polygamous  wife  as  regards  recovery  of  dowry. 

4679.  Do  you  consider  ukulobola  as  a  purchase  and  a  sale  ? — No,  I  do  not. 

4680.  In  your  experience  among  natives  have  you  found  that  ukulobola  gives  the 
woman  a  claim  upon  her  relatives  for  support  ? — I  have. 

4681.  Do  you  consider  it  as  a  kind  of  safeguard  to  a  Kafir  married  woman  ? — Yes; 
a  woman  is  acquired  property,  and  it  is  a  safeguard  to  her. 

4682.  Sir  J.  D.  Barn/.]  Have  you  any  suMestion  to  offer  the  Commission  in 
regard  to  land  tenure  ? — Excepting,  as  I  have  said,  that  I  would  not  make  individual 
tenure  compulsory ;  but  it  might  be  gradually  introduced. 

4683.  How  ? — Simply  by  offering  good  inducements.  Give  every  man  an  easy 
and  ready  access  to  the  acquiring  of  land,  and  make  it  as  inexpensive  as  possible,  but  I 
would  not  compel  him. 

4684.  Well,  suppose  a  Kafir  ^iishes  to  get  title  to  his  kraal  and  the  land  he  is 
cultivating,  and  his  chief  does  not  ^vish  him  to  have  it,  would  you  give  it  him  notwith- 
standing ? — Yes,  if  there  was  no  broken  faith  ;  but  care  woidd  have  to  be  exercised  as 
there  sometimes  exists  a  kind  of  compact  between  the  parties. 
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E,  /.  Bpme.  4685.  Mr.  Sta}\fbrd,']  Would  you  give  one  man  asking,  for  it,  individual  title,  in 

O  t  "TTssi        opposition  to  the  wishes  of  the  majority  of  occupiers  of  the  location  P — I  think  I  would, 
*  * '  if  it  was  agricult\u»l  land. 

4686.  And  in  regard  to  his  kraal  ? — It  would  create  some  inconvenience  perhaps, 
but  I  would  do  it.     The  grazing  land  I  would  not  touch. 

4687.  In  the  Dependencies  would  you  interfere  with  any  land  occupied  by  a  chief 
and  his  people  without  they  themselves  asked  for  a  change  ? — I  woidd  not,  nor  would  I 
give  any  man  indi\'idual  title  in  opposition  to  the  wishes  of  the  chief  or  rest  of  the 
people. 


King  William'fi  Tofcn,  Thursday^  6fh  Odober,  1881. 

PRESENT  : 

Sir  J.  D.  Barry. 
W.  E.  Stanford,  Esq.  |  E.  S.  Holland,  Esq. 

Nathatiiel  UwhaJa  examined. 

KMhMmei  Umhah,  4688.  Sir  J,  D.  Barry, "]  What  are  you,  Mr.  XJmhala  P — I  am    son  of  the  late 

Oct  7~iS8i       ^^^®'  Umhala,  and  was  educated  at  Zonnebloem,  Cape  Town.    I  am  now  clerk  to  Mr. 

Byrne,  an  attorney  here,  and  have  some  knowledge  of  the  practice  of  an  attorney's 
office,  more  especially  of  that  branch  whicTi  deals  witli  native  cases.  I  usually  act  as 
interpreter,  and  explain  native  cases  to  Mr.  Byrne.  I  understand  native  laws,  both 
Kafir  and  Fingo. 

4689.  Are  they  identical  in  all  points  ? — No ;  not  in  all  points. 

4690.  In  what  respects  do  they  differ  ? — They  differ,  for  instance,  in  the  uku- 
lobola.  When  the  dowry  is  returned,  amongst  the  Fingoes,  they  alwaj-B  ask  for  increase, 
but  the  Kafirs  never  ask  for  increase,  but  only  the  original  dowrj'.  Amongst  the 
Fingoes  their  customs  are  more  vague,  in  consequence  of  their  contact  with  Europeans, 
and  they  also  differ  as  to  their  ceremonies  at  marriages. 

4691.  What  is  the  last  thing  done  to  complete  a  Fingo  marriage  ? — I  think  it  is 
the  paying  of  the  dowry. 

4692.  In  all  cases  is  the  essential  to  a  marriage  the  do^Ty  ? — Yes ;  if  it  is  not  paid 
on  the  day  of  the  dance  it  may  be  paid  after,  or  even  before.  With  the  Fingoes 
before,  with  the  Kafirs  on  the  day  folloTving. 

4693.  What  is  it  that  is  done  at  the  dance  which  is  the  most  important  thing  P — 
It  is  the  dance  itself,  and  the  walking  down  in  procession  of  the  bride  with  her  atten- 
dants to  the  kraal  of  the  intended  husband.  This  procession  begins  from  the  hut 
where  the  girl  has  been  staying  with  her  friends.  When  she  reaches  the  kraal  she 
tlm)W8  an  assagai,  which  she  carries  into  it,  and  this  done  the  ceremony  is  complete. 

4694.  'What  does  the  husband  do  P — He  also  walks  down  to  the  kraal,  attended 
by  his  friends,  carrying  a  small  stick.  On  reaching  the  ffate  of  the  kraal  he  sees  the 
girl  throw  the  assagai,  after  which,  he  returns  to  his  own  hut,  while  the  girl  goes  to  the 
hut  from  which  she  came.  Tlus  concludes  the  ceremony.  The  procession  is  generally 
after  the  dancing,  and  may  be  said  to  form  the  latter  i>art  of  the  dance. 

4695.  Has  the  husband  the  right  of  at  once  sleeping  with  her  P — Before  the  cere- 
mony, when  the  girl  is  first  brought  to  the  place,  a  beast  is  killed  by  the  faridenooim  or 
the  father  of  the  girl.  The  meat  is  eaten  by  the  bride,  her  friends,  male  ana  female, 
and  as  soon  as  this  beast  is  killed  the  man  has  the  right  to  sleep  with  her  even  if  she 
had  not  thrown  the  spear.  In  some  instances  there  is  no  throwing  of  the  speor  or 
dancing — ^this  killing  of  the  beast  is  enough  ;  blood  must  be  shed. 

4696.  What  does  this  shedding  of  blood  mean  P — I  have  never  enquired  into  its 
significance. 

4697.  Who  pays  the  ikazi  ? — The  husband. 

4698.  What  else,  according  to  Kafir  custom,  is  he  required  to  pay  ? — Nothing  but 
the  ikazi, 

4699.  Do  the  woman's  friends  pay  anything  at  all  ? — No. 

4700.  Do  they  make  presents  P — In  some  cases  a  present  is  made  to  the  girl  her- 
self by  her  own  parents,  and  that  she  takes  to  her  new  home. 

4701.  What  is  the  average  number  of  cattle  paid  as  ikazi  ? — Now  seven  or  eight ; 
formerly  it  was  ten,  and  never  more  among  ordinary  people. 

4702.  Do  Kafirs  object  to  anybody  being  present  and  seeing  the  marriage  P — No, 
not  at  all,  it  is  always  public. 
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4703.  According  to  Kafir  law  can  anyone  marry  his  daughter  without  informing 
the  chief  ? — Yes,  he  can  marry  his  daughter  without  informing  the  chief,  nor  is  he 
obliged  to  inform  his  headman  ;  but  everyone  knows  when  a  marriage  is  going  to  take 
place,  as  they  tell  their  neighboiu^. 

4704.  Does  the  headman  know  when  a  marriage  is  about  to  take  place  P — It  is 
always  made  public  by  messengers  being  sent  to  in^'ite  the  neighbours  to  the  dance  or 
to  come  and  see  the  bride,  because  it  is  to  be  in  public. 

470-5.  Is  the  girl's  father  ever  present  at  the  feast  P — I  think  it  is  the  rule  amongst 
Kafirs  for  the  girl  s  relatives  to  keep  away ;  those  present  only  are  friends. 

4706.  By  Kafir  law,  is  the  first  vdie  married  the  chief  wife  ? — Amongst  common 
people  she  is  the  chief  wife. 

4707.  Among  Kafirs  are  there  many  who  have  more  than  one  wifeP — No, 
because  they  cannot  afford  it.  It  is  only  the  chiefs  and  rich  people  who  have  more  than 
one  wife. 

4708.  What  is  a  second  wife's  position  P — She  is  generally  placed  on  the  left-hand 
side  of  the  family,  but  the  chief  decides,  and  it  might  be  on  the  right-hand  house, 
and  once  plac^  she  always  remains  there.  Amongst  common  people  there  is  no  left- 
hand  house.  If  common  people  have  more  than  one  wife,  she  is  added  to  the  right- 
hand  house  ;  they  have  no  left-hand  house. 

4709.  According  to  Kafir  law,  who  is  the  heir  of  all  property  not  given  to  any 
special  house  P — The  son  of  the  chief  house. 

4710.  And  supposing  there  is  no  son  P — Then  to  the  son  of  the  subordinate  wife. 

4711.  But  supposing  there  is  no  son  there? — Then  to  the  son  of  the  left-hand 
house. 

4712.  And  if  there  should  be  no  sons  at  all  P — ^Then  the  piT)perty  goes  to  the 
relatives  of  the  deceased,  his  next  brother,  or  his  father,  if  still  li^-ing. 

4713.  If  there  is  no  father  living  P — Then  to  his  next  brother. 

4714.  Well,  if  his  next  brother  is  deadP — Then  to  the  next  nearest  relative,  the 
brother's  son,  and  so  on,  and  if  there  is  no  brother's  son,  to  the  next  brother. 

4715.  If  a  man  dies,  having  no  male  issue,  and  no  father  and  no  brothers,  to  whom 
does  the  property  go  ? — If  he  had  a  grandfather  still  living  it  would  go  to  him  and  his 
male  issue,  or  to  the  great  grandfather,  if  he  happens  to  be  living,  and  to  his  male 
issue;  but  if  no  relative  can  be  discovered,  then  the  property  would  go  to  the  great  chief. 

4716.  If  a  man  has  three  or  four  wives  and  no  male  issue,  what  property  goes  to 
the  chief  P — If  a  man  dies  having  no  male  issue,  and  the  chief  becomes  his  heir,  the 
chief  would  appoint  a  guardian,  whose  duty  it  is  to  protect  the  women  and  cattle. 

4717.  When  a  man  dies  leaving  ikazi,  which  had  been  obtained  for  some  daughter 
already  married,  and  also  leaving  unmarried  daughters,  who  would  keep  and  get  the 
ikazi  ? — ^The  various  houses  from  which  those  daughters  were  married  would  have  the 

1  property,  unless  ikazi\  and  the  guardian  appointed  by  the  chief,  would  look  after  this 
:or  the  benefit  of  the  house,  and  also  take  the  charge  of  the  daughters.  The  chief  him- 
self would  get  something  like  to  succession  duty,  generally  amounting  only  to  one  head 
of  cattle. 

4718.  Suppose  that  man  had  been  a  carrier,  and  had  earned  a  great  deal  of  money, 
who  would  inherit  that  money  ?  Would  the  chief  take  it  P — If  it  had  been  earned  by 
carrying  in  a  wagon  which  belonged  to  one  house,  the  earnings  would  go  to  that  house. 

4719.  Suppose  he  had  earned  it  by  working  at  the  beach  P — In  that  case  the 
money  would  go  to  the  wife  vdth  whom  he  deposited  it,  becauce  it  would  be  supposed 
he  had  given  it  to  that  house. 

4720.  Is  there  any  money  or  cattle  besides  this  succession  duty  you  have  men- 
tioned, which  the  chief  would  get  ? — Nothing  at  all. 

4721.  The  land,  to  whom  would  that  go  P — The  land  always  belongs  to  the  chief, 
and  he  disposes  of  it  as  soon  as  the  occupier  dies. 

4722.  Would  the  women  continue  to  live  in  their  huts  ? — As  long  as  they  stopped 
in  that  part  they  would,  and  they  would  continue  to  cultivate  the  land.  The  cnief 
would  be  doing  wrong  to  disturb  them ;  it  would  be  acting  contrary  to  custom. 

4723.  Then  the  chief  would  be  really  a  guardian  to  all  these  houses  left  without 
male  protectors  P — Yes,  and  he  would  appoint  a  giuirdian. 

4724.  And  would  the  guardian  have  the  right  to  marry  the  daughters  P — Yes,  but 
would  always  have  to  consult  the  chief. 

4725.  Suppose  a  woman  marries,  and  is  left  by  her  husband,  or  he  dies  without 
any  means,  has  she  the  right  to  go  back  to  her  father  P — Yes. 

4726.  And  must  he  support  her  because  he  has  the  ikazi  P — He  would  support  her. 

4727.  But  suppose  he  is  dead,  or  too  poor  P — She  goes  to  her  friends. 

4728.  But  suppose  her  friends  are  dead,  and  that  she  is  destitute  ? — ^Then  she 
goes  to  the  chief  who  will  g^ve  her  a  place. 

II 
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yathanie{  Umhaia.  4729.  And  if  she  is  industriovis  and  earns  money,  whose  property  is  that  ? — It  is 

Oct  TTssi         ^^^  ^^^^'     ^^  chief  has  nothing  to  do  with  it. 

'        *  4730.  Can  the  chief  force  her  to  marry  ? — No,  sir,  he  can  only  recommend  her  to 

marry. 

4731.  Suppose  she  dies  without  making  any  \vill,  what  then  ? — The  property  goes 
to  the  chief  if  there  are  no  friends. 

4732.  And  may  she  will  away  her  property  during  her  lifetime,  or  at  her  death,  to 
whom  she  likes  ? — ^Tes. 

4733.  Then  women  can  hold  property  ? — Some  can. 

4734.  If  a  married  woman  acquires  property  by  her  own  exertions,  say  she  goes 
out  to  work  and  brings  back  £10,  can  she  do  what  she  likes  >vith  it? — It  belongs  to 
her  house. 

4735.  And  suppose  a  woman's  husband  dies  and  her  son  inherits  the  property,  is 
he  bound  to  support  her  ? — She  would  be  supported. 

4736.  Yes,  but  what  rights  has  she  after  her  husband's  death  on  the  house  ? — She 
expects  to  be  supported,  but  has  no  control  over  the  house. 

4737.  Accoixiing  to  Kafir  law,  can  a  man  marry  his  daughter,  or  can  his  son, 
providing  his  father  be  dead,  marry  his  sister  to  whom  he  likes  without  consulting  the 
girl  ?~-Ye8. 

4738.  And  supposing  she  refuses  ? — She  would  be  forced  to.    She  would  be  beaten. 

4739.  Is  that  sort  of  thing  still  canied  on  amongst  the  Kafirs  ? — It  is,  but  very 
seldom. 

4740.  Still  if  we  did  not  stop  them  they  w^oiild  do  it  often  ? — Yes. 

4741.  In  regard  to  the  Fingoes,  is  that  right  to  marry  away  daughters  without 
their  consent  also  their  custom  ? — It  is. 

4742.  Do  you  think  that  they  like  that  custom  of  forcing  their  daughters  to 
marry,  or  do  you  think  they  are  beginning  to  get  ashamed  of  it  ? — They  begin  now  to 
see  that  it  is  imnatural  and  unkind,  and  the  law  stops  them  also. 

4743.  They  begin  to  consult  the  girls  more,  not  because  they  think  it  is  better, 
but  because  the  law  forces  them  to  do  so  ? — Yes. 

4744.  Do  you  think  there  would  be  any  difficulty  in  getting  headmen  to  report  to 
the  magistrate  whenever  a  marriage  was  about  to  take  place  ? — No  difficult}^  whatever. 

4745.  And  if  the  people  understood  that  we  want  to  register  all  their  mamages, 
because  we  wish  to  know  who  the  wives  are,  and  what  ukulobola  was  paid,  so  that  if 
cases  come  into  court  there  will  be  no  difficulty  about  ascertaining  who  the  wife  is. 
Do  you  think  they  would  be  all  willing  to  register  ? — They  would  not  be  willing  to  do 
so,  but  they  would,  I  think,  if  they  saw  some  advantage  to  themselves. 

4746.  All  this  would  cost  money.  Do  you  think  if  you  made  them  pay  a  small 
fee,  say  2s.  6d.  to  the  clerk  who  registered  the  marriage,  that  they  would  do  so  ? — They 
would  complain,  and  only  do  it  upon  compulsion  ;  they  would  think  it  unjust. 

4747.  But  it  would  be  for  their  benefit,  and  that  might  be  explained ;  ^^•ould  they 
then  complain  ? — They  would,  I  think,  complain  at  the  fee. 

4748.  Do  you  think  that  the  natives  would  like  the  Government  to  recognize  their 
marriages  in  such  a  way  as  to  enable  them  at  once  to  go  to  a  magistrate  and  settle  any 
dispute  which  may  have  arisen  ? — ^Yes,  I  think  so. 

4749.  Do  you  believe  that  they  are  fond  of  polygamy  ? — Yes. 

4750.  Are  they  also  fond  of  ukulobola  ? — 1.  os. 

4751.  If  we  told  them  we  would  not  hear  of  any  such  cases  in  our  courts,  do  you 
think  they  would  continue  the  practice  ? — Yes. 

4752.  Did  you  pay  ukulobola  ? — No. 

4753.  Why  not  ? — I  married  a  Christian.  I  should  not  have  considered  ii  a 
viarriage,  had  I  paid  ukidobola. 

4754.  What  do  you  consider  ukidobola  to  be  ? — I  consider  the  practice  evil. 

4755.  Yes,  but  do  you  think  this  paying  of  ukulobola  causes  Kafirs  to  sell  their 
onildren  to  the  highest  bidder  ? — I  think  it  does  in  many  cases. 

4756.  Do  they  try  and  consult  the  wishes  of  their  daughters,  and  get,  perhaps,  a 
small  ukulobola,  or  do  they  sell  them  in  many  cases  to  old  men  because  they  are  rich  ? — 
Amongst  red  Kafirs  they  seU  to  the  highest  bidder. 

4757.  But  don't  red  Kafirs  love  tneir  daughters  more  than  ikazi  ? — They  love  their 
daughters,  sir,  but  I  don't  know  whether  they  do  so  more  than  ikazi. 

4758.  But  if  they  love  their  children,  why  do  they  allow  their  daughters  to  s^  to  a 
hideous  old  man  whom  the  girls  must  dislilce,  simply  because  he  has  got  cattle? — A 
girl  might  not  like  it,  but  she  is  forced  to  go.     It  is  the  custom. 

4759.  Would  you  stop  that,  and  pimish  in  cases  where  a  girl  was  forced  to  many 
against  her  will  ? — Yes,  but  the  girl  is  so  educated  that  she  thinks  she  must  obey  her 
father. 
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4760.  Do  you  thiuk  that  if  she  (xjuld  come  to  the  magistrate  and  say",  "  I  do  not   XathofiUi  UmhtU. 
consent  to  marry  this  man,"  that  it  would  be  good  ? — I  think  it  would.  I^rri 

47G1.  Would  it  be  good  if  you  were  to  say,  "You  cannot  take  more  than  ten  head  '   ' 

of  cattle  ;  "  limit  the  il-azi  in  fact  ? — No,  it  would  not  be  good;  they  would  object  to  it, 
because  in  some  cases  they  get  more  than  ten  head,  besides  the  ukulobola  never  really 
ends  during  the  lifetime  of  the  girl. 

4762.  Is  that  Kafir  law  ? — Yes. 

4763.  Does  not  the  Kafir  law  allow  of  this  evil,  that  the  woman's  father,  who, 
perhaps,  wants  to  get  as  much  as  he  can  out  of  the  rirl's  husband,  is  constantly  trying 
to  obtain  more  cattle  by  inducing  the  wife  to  leave  her  husband  ? — Yes,  the  law  does 
lead  to  the  wife's  parents,  inducing  her  to  leave  her  house  in  order  to  get  an  increase  of 
the  ikazi. 

4764.  Kafir  law  would  pimish  the  father  of  a  woman  if  it  could  be  proved  that 
he  induced  his  daughter  to  leave  her  husband  ? — Yes,  but  it  is  diflScult  to  prove.  I 
think  it  would  be  a  good  law  which  said  there  shall  be  no  more  ikazi  paid  than  is  first 
agreed  upon. 

4765.  Don't  you  think  Kafirs  are  very  reasonable  when  they  see  that  you  are 
doing  what  is  for  their  good  ? — They  are  very  reasonable  if  it  is  explained  to  them,  but 
in  tms  case  of  ukulobola  I  don't  think  they  are  reasonable,  because  at  any  time  they 
want  a  beast  they  can  always  demand  it,  and  if  you  limit  the  amoimt  of  ik^izi  it  would 
stop  their  gain. 

4766.  Do  you  think  it  would  be  a  right  law  for  us  to  say  that  this  law  shall 
continue  ? — I  think  it  would  be  a  ^vrong  one. 

4767.  Mr.  8tanfard,']  Have  you  ever  known  a  case  where  a  native  has  died 
and  no  male  relatives  have  been  found  to  claim  the  inheritance  left  ? — 1  have  heard  of 
such  cases,  but  have  never  known  one  personally. 

4768.  Are  not  the  natives  usually  of  a  very  suspicious  nature  P — Yes,  especially  in 
regard  to  changes  being  introduced. 

4769.  More  particularly  in  respect  to  their  wives  and  ukulobola  ? — Yes. 

4770.  Do  you  find  that  the  women  themselves  are  much  attached  to  ukulobola  P — • 
Yes. 

4771.  Would  they  like  any  limitation  to  the  ikazi  ? — I  don't  think  any  of  them 
would  like  limitation. 

4772.  But  if  it  was  explained  to  them  that  it  was  for  their  good  P — I  think  they 
would  object  very  strongly,  and  it  would  cause  dissatisfaction. 

4773.  Would  it  cause  dissatisfaction  if  their  polygamous  marriages  were  not 
recognized.  I  speak  of  the  red  Kafirs  ? — It  would,  but  there  would  be  less  objection 
on  the  part  of  the  men. 

4774.  Do  you  think  they  are  less  attached  to  polygamy  than  they  were  ? — I 
think  60. 

4775.  Are  there  many  instances  of  girls  within  your  knowledge,  being  forced  to 
marry  against  their  will  ? — Not  many. 

4776.  Do  you  think  the  girls  are  beginning  to  imderstand  that  they  can  appeal 
to  the  magistrate  for  protection? — Yes,  and  they  have  done  so  on  several  occasions 
since  I  have  been  at  King  William's  Town. 

4777.  Is  ukulobola  a  protection  to  a  married  woman? — Yes,  a  great  protection. 

4778.  In  what  way  P — In  case  the  woman  was  ill-treated  in  any  way  by  her 
husband,  she  could  then  leave  him  and  go  to  her  parents,  and  another  head  of  cattle 
would  be  demanded  from  the  husband  or  his  relatives  for  the  injury  suffered  by  the 
woman. 

4779.  Are  Kafir  women  very  independent  in  living  with  their  husbands,  or  are 
they  submissive  wives  P — I  think  they  are  submissive. 

4780.  Do  they  often  leave  their  husbands? — ^No,  not  very  often.  They  will 
stand  a  gi*eat  deal,  and  only  leave  him  to  get  him  pimished. 

4781.  Do  they  scold  their  husbands  very  frequently  P — ^Not  in  the  presence  of 
other  people.     They  do  it  quietly  though,  of  course,  there  are  exceptions. 

4782.  Do  you  object  to  circumcision? — I  do. 

4783.  Why  ? — Because  I  do  not  see  any  use  in  it.  It  does  not  make  a  man  any 
more  than  he  was  before. 

4784.  But  does  it  make  him  any  worse  ? — Yes. 

4785.  How? — It  makes  a  man  fancy  himself  more  than  he  is,  and  because  he  can- 
not afEord  the  position  in  which  he  thinks  himself,  he  gets  to  stealing  and  other  things* 

4786.  But  in  the  rite  itself  do  you  see  any  harm  ? — ^No,  not  in  the  rite  itself,  only 
I  do  not  care  for  it. 

4787.  Would  you  prevent  those  who  do  care  for  it  exercising  the  rite  P — If  I 
could  I  would. 
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or  not? — Yes. 

Oct.  6, 1881.  47gg    ^^  ^^^  ^j  adultery  ?— No,   I  don't  think  cases  of  adultery  should  be 

entertained  by  the  magistrate,  I  think  they  might  be  inquired  into,  but  somehow  or 
other,  I  think  that  Kafir  morality  is  so  low  down  that  it  would  be  waste  of  time  to 
inquire  into  such  things. 

4790.  In  Kafir  law  such  offences  are  punished  ? — Yes,  they  pay  a  fine. 

4791.  Do  you  think  it  would  be  well  to  remove  that  punishment? — I  think 
not. 

4792.  Do  you  think  that  brandy  selling  to  the  natives  should  be  stopped  ? — Yes. 

4793.  And  would  the  natives  themselves  8upj)ort  this  ? — I  think  so. 

4794.  Are  they,  in  your  opinion,  alive  to  the  evils  into  which  it  is  leading  them  ?— 
They  are. 

4796.  Would  you  proliibit  the  sale  in  towns  to  the  natives  as  well  as  locations  ?— 
Yes,  but  much  depends  on  that  to  which  you  apply  the  term  native, 

4796.  Is  not  any  property  earned  by  a  married  woman  considered  as  belonging  to 
her  house  ? — Yes,  and  also  any  that  may  be  earned  by  her  children. 

4797.  Are  there  many  cases,  in  your  knowledge  of  Kafirs,  who  possess  a  oonsidera- 
ble  amoimt  of  property,  wagons,  money,  and  so  forth  ?— Not  many  cases,  but  I  hate 
heard  of  them,  though  I  have  not  seen  them  myself ;  at  Kamastone  and  other  places. 

4798.  Which  would  be  best,  to  make  registration  of  marriages  permissiye  or  com- 
pulsory amongst  these  people  ? — I  think  compulsory  would  be  b^. 

4799.  What  punishment  would  you  inflict  upon  a  man  who  did  not  register  hii 
wife  f — A  small  fine,  say  10s. 

4800.  Would  it  be  a  good  thing  to  have  a  code  of  native  laws  P — Yes. 

4801.  More  especially  to  deal  with  cases  of  ukulobola  and  poly gan^  P~ Yes. 

4802.  Would  the  natives  comprehend  the  value  of  such  a  code  ? — Yes. 

4803.  Would  such  code  be  extensively  read  by  those  who  are  able  to  read? — 
Yes. 

4804.  Are  there  a  large  number  now  amongst  the  natives  able  to  read  and  write  ? 
— There  are  now  a  good  many. 

4805.  What  is  the  class  of  literature  ? — All  kinds  of  newspapers,  English  and 
Kafir,  but  there  is  a  want  of  Kafir  literature  amongst  thom. 

4806.  What  Kafir  pubKcations  do  they  now  get  ? — Only  one,  the  Izigedeme — 
"  little  child.'*     There  is  great  scarcity  of  reading. 

4807.  What  tribe  do  you  belong  to  ? — The  Amandhlaniba. 

4808.  Is  there  anything  else  you  would  like  to  bring  before  the  notioe  of  the 
Commission  ? — No. 

4809.  Do  you  think  individual  tenure  is  a  good  thing  for  the  natives  ?~Ye6,  a 
very  good  thing.     I  have  been  recommending  it  ever  since  I  came  here. 

4810.  Are  people  beginnimg  to  appreciate  the  value  of  the  land  more  now,  and  are 
they  wiUingto  pay  for  it  when  offered  for  sale  ? — Yes. 

4811.  Does  its  possession  lead  to  greater  loyalty  to  the  Government  ? — Ineyeir  con- 
sidered it  in  that  way,  but  I  should  think  if  a  man  holds  his  own  groimd  it  is  very 
possible. 

4812.  Would  you  fon^e  indi\ddual  tenure  upon  them  or  let  them  ask  for  it  ? — I 
think  it  would  be  a  good  thing  to  force  it  u]>on  them,  they  do  not  see  its  advantages 
as  clearly  as  we  do. 

4813.  Would  it  not  be  better  to  wait  a  little  until  they  do  see  its  advantages  ? — 
It  would  take  a  long  time  for  them  to  see. 

4814.  Would  you  allow  them  to  sell  their  lands  to  white  people,  or  would  it  be 
better  for  their  land  to  be  inalienable  ? — I  think  it  would  be  best  to  be  inalienable. 

4815.  What  would  be  the  effect  of  allowing  them  to  seU  when  they  ohoofie  to 
either  white  or  black  ? — If  allowed  to  sell  to  white  it  would  enable  the  white  people  to 
deprive  them  of  their  land,  because  the  white  man  possessing  any  amoujit  of  money 
would  be  able  to  buy  the  land. 

4816.  If  you  did  not  allow  a  native  to  sell  would  you  allow  him  to  obtain  money 
on  mortgage  ? — No. 

4817.  What  extent  of  land  do  you  think  suflicient  for  a  family  for  agricultural  pur- 
poses ? — It  depends  upon  the  number  of  the  family  ;  if  a  man  with  one  wife,  ten  acres 
with  commonage.  I  wish  ,to  say  that  about  five  years  back,  some  instruotionB  were 
issued  by  Mr.  Brownlee  for  the  natives,  and  I  think  if  those  instructions  were  adhered 
to,  that  it  would  be  a  good  thing  for  the  natives. 

4818.  Sir  J.  D,  BarryA  Do  you  know  why  people  do  not  take  up  theee  titles 
more  readily  than  has  been  tne  case  hitherto  ? — I  cannot  say,  they  like  to  have  land, 
but  there  is  some  reason  of  which  I  know  nothing. 
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4819.  Sir  J.  D,  Barry.']  You  are  Resident  Magistrate  and  Civil  Commissioner  of     ^'.B.  Chahners. 
King  William's  Town  P—Yes.  Oct.  6, 1881. 

4820.  Within  your  district  there  are  three  special  magistrates  ? — Yes. 

4821.  What  jurisdiction  have  they  ? — None  whatever,  excepting  that  of  ordinary 
justices  of  the  peace. 

4822.  What  power  have  they  been  exercising  in  judicial  matters  ? — They  have 
been  deciding  native  cases,  cases  of  ukulobola,  and  civil  cases  between  natives, 

4823.  And  also  in  civil  cases  have  they  gone  so  far  as  to  imprison  ? — I  believe  so. 

4824.  Until  lately,  when  it  was  discovered  that  they  had  no  powers  ? — Yes. 
4826.  Do  you  think  it  necessary  that  they   should   have  the  powers  they  have 

hitherto  exercised  P — I  do  ;  absolutely  necessary. 

4826.  Why  ? — Because  if  we  do  not  give  them  those  powers  they  cannot  deal  with 
native  cases,  and  the  people  will  go  to  their  chiefs,  and,  where  they  have  no  chiefs,  to 
their  headmen.  The  natives  do  not  understand  the  routine  of  a  magistrate's  court,  and 
they  have  to  go  to  the  expense  of  employing  an  attorney,  and  their  cases  are  cut  shorter 
by  the  magistrate's  court  than  they  would  otherwise  be. 

4827.  Do  you  think  the  provisions  of  the  Act  of  1856  ought  not  to  apply  where 
natives  are  concerned  ? — I  would  not  force  them  to  come  to  the  magistrate's  court. 

4828.  What  modus  operandi  would  you  recommend  in  regard  to  natives  bringing 
cases  before  these  special  magistrates  ? — I  would  recommeild  that,  at  all  events  for  the 
present)  until  the  natives  become  more  advanced,  that  special  magistrates  should  hear 
them  more  in  their  own  fashion.  That  is,  they  must  take  plenty  of  time,  and  allow 
time  to  hear  what  all  have  to  say,  both  plaintifP  and  defendant. 

4829.  Would  you  apply  our  law  of  evidence  in  hearing  these  cases  ? — Not  strictly. 

4830.  Substantially  you  would  let  them  go  on  speaking  and  only  listen  to  what  is 
revelent  P — Yes. 

4831.  Would  you  let  these  magistrates  be  aided  by  assessors  ? — I  think  so.  I  was 
a  Transkeian  magistrate  for  four  years  and  adopted  that  system,  which  I  foimd  of  great 
assistance.     It  answered  very  well,  and  the  natives  were  satisfied. 

4832.  How  did  you  get  their  opinion  ;  as  the  case  went  on,  or  after  the  lise  was 
over  ? — Both. 

4833.  Did  you  get  their  opinion  before  you  gave  the  verdict  ? — I  generally  con- 
sulted them  beforehand. 

4834.  Did  they  always  agree  with  yo^  ? — Generally ;  but  sometimes  they  differed. 
4836,  Ever  differ  from  each  other  ? — Yes ;  sometimes  from  each  other. 

4836.  Where  they  differed  from  you,  did  they  always  submit  to  your  judgment  ? — 
Yes. 

4837.  But  where  they  differed  from  the  special  magistrate,  do  you  think  it  would 
be  right  to  have  his  judgment  at  once  enforced,  or  make  it  necessary  to  come  under  re- 
view of  a  special  court,  before  the  decision  is  carried  out ;  I  would  allow  the  right  of 
appeal,  either  to  a  judge  or  to  a  magistrate. 

4838.  Is  not  one  reason  why  you  are  opposed  to  the  magistrate's  court  system  that 
it  is  more  expensive  ? — Yes. 

4839.  Can  you  suggest  any  means  of  cutting  down  the  expenses  ? — I  don't  think 
th6  expenses  would  be  very  great  in  the  special  magistrate's  court. 

4840.  Would  you  pay  the  witnesses  ? — Not  at  the  same  rate  as  in  the  magistrate's 
court,  but  at  a  lower  rate. 

4841.  Would  you  allow  agents  ? — I  think  not. 

4842.  In  difficult  cases  would  you  allow  the  special  magistrates  power  to  permit 
the  plaintiff  to  have  an  agent  ? — I  think  not.  Whenever  an  agent  was  necessary  I 
would  dispose  of  it  in  another  court,  and  I  would  give  special  magistrates  power  to 
reler  oases  to  the  magistrate's  court. 

4843.  Would  you  take  evidence  in  writing  ? — ^I  would  take  notes.  A  record 
ought  to  be  kept  in  case  it  was  required  to  be  sent  either  to  a  judge  or  magistrate. 

4844.  Would  you  have  these  special  magistrates  exeroifle  tiie  powers  of  resident 
magistrates  within  a  certain  area,  that  is  to  say,  make  them  resident  magistrates  ? — I 
think  it  would  be  better  merely  to  appoint  them  as  special  magistrates,  leaving  the 
jurisdiction  of  the  Eesident  M!agistrate  of  Kine  William  s  Town  as  it  is  now. 

4846.  Why  do  you  say  that  P — Because  by  leaving  the  resident  magistrate  juris- 
diotion  over  the  district,  it  allows  of  the  option  of  bringing  cases  to  their  court,  instead 
of  the  special  magistrate's  court,  and  because  the  mode  of  procedure  would  be  different. 

4846.  And  the  class  of  magistrate  would  be  different  to  some  extent  P — ^Yes. 

4847.  What  class  of  men  would  you  propose  aa  special  magistrates.  For  instance, 
should  he  know  the  native  language  ? — I  think  so. 
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JF.  B.  Chahners.  4848.  Do  the  present  special  magistrates  work  fairly  well  ? — Very  well, 

o  t  ~6~i88i  4849.  Would  you  have  interj^reters  to  the  courts  of  special  magiiBtratee  ? — I  think 

^  '   *        '       it  would  be  better  to  get  magistrates  who  understand  the  language  better  than  interpretere. 

4850.  In  fact,  you  would  give  that  court  the  power  to  deal  with  oases  in  the  native 
language  ? — Yes. 

4851.  But  would  you  not  make  it  a  court  of  record  ? — Not  exactly  as  in  the  way 
we  look  upon  the  magistrate' s  court  as  a  court  of  record.  I  would  enter  the  case  witn 
the  results. 

4852.  Would  you  have  an  appeal  from  that  court  ? — Yes. 

4858.  But  how,  when  the  evidence  is  not  taken,  could  this  be  done  ? — In  case  of 
appeal  that  difficulty  could  be  remedied  by  the  magistrate  toting  down  the  statement 
and  evidence  upon  which  he  has  given  his  judgment. 

4854.  But  unless  he  takes  down  the  evidence  at  once,  it  will  be  lost,  as  he  can 
never  know  where  there  is  an  appeal  until  afterwards  ? — I  see  a  difficulty  in  that. 

4855.  Would  it  be  fair  to  allow  a  suitor,  if  he  prove  successful  a  second  tiine,  to  pay 
the  costs  of  the  court  below  ? — I  think  not. 

4856.  Woidd  there  be  any  costs  in  the  court  below  ? — I  don't  see  that  there  would; 
but  whatever  costs  there  may  be  I  would  have  them  dealt  with  in  the  magistrate's 
court. 

4857.  Would  you  attach  to  a  special  magistrate's  court  a  sheriif  or  messenger*?— 
Yes  ;  and  paid  by  salary. 

4858.  The  present  system  is  to  have  an  utnaila  ? — Yes ;  but  I  think  it  would  be 
better  to  have  an  officer. 

4859.  What  other  official  would  you  appoint  to  that  coiui  ? — Nothing  but  a  derk 

4860.  Would  you  give  that  special  magistrate  any  revenue  or  other  duties  ?— I 
think  the  revenue  payable  by  the  natives  in  his  district  or  location  might  be  easily  col- 
lected by  him. 

4861.  Are  they  of  great  help  to  you  in  that  way  ? — Very  much. 

4862.  And  you  would  also  let  them  continue  the  coUection  of  house  duty  ?— Yes; 
but  that  is  only  within  a  certain  time.  I  think  it  is  ninety  days  after  that  it  is  handed 
over. to  other  collectors. 

4863.  Would  you  perpetuate  that  system  *? — I  think  so  ;  except  the  but^tax^  whidi 
is  paid  to  the  special  magistrate  all  the  yeai*  round. 

4864.  But  this  collection  of  arrear  house  duty,  doesn't  it  operate  very  harshly  upon 
poor  natives  ? — It  does.  I  have  written  to  the  Government  strongly  about  it,  and 
reconunended  that  a  large  amount  be  written  off  our  books  outstanddng  since  1878. 
The  Grovenmient,  in  one  case,  did  authorize  part  of  it  to  be  written  off ;  and  I  suggested 
that,  in  regard  to  those  in  arrear  since  1878,  if  they  paid  for  1880  and  1881,  we  should 
let  them  oit  1878  and  1879. 

4865.  Is  that  where  titles  have  not  been  taken  up,  or  what  ? — Sometimes  where 
they  have,  and  sometimes  where  they  have  not ;  both  cases. 

4866.  To  what  do  you  attribute  this  non-payment  of  arrears  Y — Well,  drought  I 
think  is  one  of  the  great  enuses. 

4867.  Are  there  many  grants  not  taken  up  y — Yes  ;  about  six  hundred. 

4868.  Do  you  think  that  if  the  Government  were  to  follow  the  coinrse  you  propose 
that  more  grants  would  be  taken  up  ? — It  would  not  affect  the  grants ;  what  is  in  arrear 
is  a  property  tax,  the  other  is  a  question  of  qmtrent. 

4869.  But  there  are  also  grants  which  have  not  been  tiiken  up,  you  say  ? — Yes. 

4870.  Why  is  that  '^ — In  some  cases  the  grantees  have  died,  and  in  many  cases 
the  quitrent  has  accumulated,  and  there  is  an  objection  to  pay  the  large  amount  of 
quitrent  due  on  a  piece  of  ground. 

4871.  And  does  it  not  also  arise  from  the  fact  that  the  grants  were  too  small  in 
the  first  instance,  and  men  were  obliged  to  go  elsewhere  to  earn  a  livelihood,  and  have 
disappeared  and  forgotten  their  grants  ? — x  es. 

4872.  How  woidd  you  meet  this  difficulty  ? — By  writing  off  the  quitient  and 
giving  other  facilities,  I  think  the  titles  would  be  taken  up. 

4873.  Has  not  this  land  increased  in  value  ? — Yes ;  very  much. 

4874.  Is  there  a  greater  desire  on  the  part  of  the  natives  to  take  land  P — Yes;  I 
think  they  see  the  advantage  of  getting  their  own  titles.  They  can  perceive  that  those 
who  hold  private  property  are  more  prosperous. 

4875.  Is  another  reason  why  they  did  not  take  up  these  grants  earlier,  because 
they  did  not  quite  imderstand  the  tenure  ?— Yes. 

4876.  Do  you  think  that  the  chiefs  and  headmen  have  also  been  a  deterrent  in  ibis 
respect  ? — I  am  sure  of  it.  There  was  a  case  of  that  natinre  a  short  time  ago,  where 
application  was  made,  through  the  inspector  of  one  of  the  locations,  that  the  natives 
wanted  ground,  and  the  Government  were  communicated  with  on  the  subject.     In  the 
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?antime,  however,  the  headman  so  iised  his  influence  with  the  people,  for  he  feared  if 
eir  request  was  granted,  his  power  would  be  greatly  lessened,  that  he  at  last  induced 
em  to  withdraw  their  application. 

4877.  Do  you  think  the  influence  of  chiefs  and  headmen  is  becoming  less  ?— The 
fluence  of  the  chiefs  is  diminishing,  but  that  of  headmen  has  a  tendency  to  increase. 

4878.  For  good  or  evil  ? — Well,  I  sliould  hardly  like  to  say  for  good,  and  that  is 
e  reason  I  advocate  so  strongly  that  something  should  be  done  to  give  those  ap- 
inted  over  natives,  proper  jurisdiction,  so  that  the  people  can  have  no  complaint  and 
y  "We  bring  our  cases  to  you,  but  you  cannot  hear  us,  and  you  drive  us  to  our  chiefs." 

4879.  'WT^ei'e  you  have  these  special  magistrates,  have  you  inspectors  of  native 
cations  ? — Yes  ;  the  inspectors  of  native  locations  have  their  areas  within  the  areas  of 
me  of  the  special  magistrates. 

4880.  In  the  Keiskama  Hoek  is  there  any  inspector  ? — I  don't  think  so. 

4881.  lu  the  Tamacha  district  are  there  any  inspectors  ? — Yes  ;  Mr.  Stewart  and 
r.  Stevenson. 

4882.  If  the  special  magistrates  are  invested  with  judicial  authority,  would  you 
opose  any  change  in  respect  to  the  law  applying  to  inspectors  of  native  locations  ? — 
iie  Act  gives  them  no  jurisdiction,  and  merely  gives  them  powers  as  to  branding  and 
gistering  and  carrying  out  a  few  regulations. 

4888.  Yes,  but  would  }'ou  give  them  any  judicial  powers  ? — I  am  strongly  in 
vour  of  it,  especially  in  a  heavy  district  like  this.  I  woiild  give  them  power  to  deal 
ith  criminal  cases  imder  the  Special  Justice  of  the  Peace  Act,  and  the  punishment  im- 
>sed  could  be  limited  to  fines  not  exceeding  £5  or  imprisonment  to  14  days. 

4884.  And  would  you  make  all  inspectors  special  justices  of  the  peace  ? — Yes;  I 
:)idd  also  give  them  powers  to  deal  with  the  ci^il  cases,  disputes  about  land,  trespass, 
id  80  on.  Tliey  could  be  more  satisfactorily  settled  on  the  spot.  I  would  not  put 
e  people  to  the  trouble  of  going  to  the  magistrate  or  s|)ecial  magistrate. 

4885.  AVliat  Ls  the  popidation  of  the  district  ?— The  total  popidation  in  the  loca- 
ms  in  the  district  is  32,198,  which  figures  I  get  from  the  returns  of  the  various  in- 
ectors.  No.  1  district  numbei's  3,G60,  and  there  are  22  Ullages  in  it ;  No.  2  has  28 
llages  and  10,089  people;  No.  3  has  19  villages  and  a  population  of  8,574  ;  No.  4 
strict  has  11  villages  and  a  population  of  6,400 ;  No.  5  has  10  villages  and  a  popula- 
m  of  3,475  ;  making  a  total  of  32,198.*  This  is  exclusive  of  Kama's  people,  under 
r.  Fielding,  and  Keiskama  Hoek,  under  Mr.  Simpson. 

4886.  WTiat  is  the  population  of  Keiskama  Hoek? — About  8  or  10  thousand. 

4887.  If  you  give  these  inspector  of  native  locations  judicial  powers,  why  should 
)u  not  have  insj^ectors  at  Keiskama  Hoek  and  Middle  Drift,  and  give  them  judicial 
►wers  ? — I  would  do  so.  I  think  it  would  be  best  to  give  the  inspectors  of  native 
cations  throughout  the  district  a  judicial  power  in  special  cases,  and  increase  the 
imber,  so  as  to  give  the  people  jm*is(liction  at  Keiskama  Hoek  and  Middle  Drift,  and 

addition,  have  special  magistrates. 

4888.  A\Tiat  powers  would  you  give  inspectors  where  there  are  magistrates  ? — 
owers  under  the  Special  Justice  of  the  Peace  Act,  and  powers  under  the  Native  Loca- 
an  Act. 

4889.  And  special  magistrates,  what  power  would  they  have  ? — To  deal  with  all 
ises  between  natives,  and  to  collect  revenue. 

4890.  And  would  you  let  these  inspectors  be  under  them  ? — Yes,  immediately 
nder  them,  and  repoi-t  through  them  to  the  magistrate. 

4891.  Would  you  have  a  special  magistrate  for  the  Tamacha  resident  here  ? — I 
ardly  see  the  necessity  for  it  myself,  though  thei^e  may  be  sufficient  and  good  reasons, 
have  not  spoken  to  Mr.  Dick  about  it,  and  he  may  have  reasons. 

4892.  The  effect  of  this  system  would  bo  that  inspectors  would  be  in  the  place  of 
?admen,  the  special  magistrates  in  the  position  of  chiefs,  and  you,  as  resident  magis- 
ate,  woidd  be  a  sort  of  great  chief  over  the  whole  ? — Yes. 


W,  £,  Chalmert, 
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1 

i               ; 
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1 
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1 

Goats. 
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1 
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-  Inspector  Dorrington, 
,,         Stewart   .. 
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22 
28 
19 
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192 ; 
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195 
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1270 
2549 
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. .      j            3 

..      !         38 

54 

68 

7 

98 
409 
277 
189 
107 

Tot!»l     . . 

1 

90 

32198 

5731 

32G37 

1 
3102 

15561 

8306 

3         170 

1090 
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JF.  B.  Chahiers,  4848.  Do  the  present  special  magistrates  work  fairly  well  ? — Very  well. 

~I~Too,  4849.  Would  you  have  int^rpretei's  to  the  courts  of  special  magifitrates  ? — I  think 

^  '   *        '       it  would  be  better  to  get  magistrates  who  understand  the  language  better  than  interpreters. 

4850.  In  fact,  you  would  give  that  court  the  power  to  deal  with  coses  in  the  native 
language  ? — Yes. 

4851.  But  would  you  not  make  it  a  court  of  record? — Not  exactly  as  in  the  way 
we  look  upon  the  magistrate's  court  as  a  court  of  record.  I  would  enter  the  case  with 
the  results. 

4852.  Would  you  have  an  appeal  from  that  court  ? — Yes. 

4858.  But  how,  when  the  evidence  is  not  taken,  could  this  be  done  ? — In  ease  of 
appeal  that  difficulty  could  be  remedied  by  the  magistrate  taking  down  the  statement 
and  evidence  upon  which  he  has  given  his  judgment. 

4854.  But  imless  he  takes  down  the  evidence  at  once,  it  will  be  lost,  as  he  can 
never  know  where  there  is  an  appeal  until  afterwards  ? — I  see  a  difficulty  in  that. 

4855.  Would  it  be  fair  to  allow  a  suitor,  if  he  prove  successful  a  second  time,  to  pay 
the  costs  of  the  comi:  below  ? — I  think  not. 

4856.  Would  there  be  any  costs  in  the  comt  below  ? — I  don't  see  that  there  would ; 
but  whatever  costs  there  may  be  I  would  have  them  dealt  with  in  the  magistrate's 
court. 

4857.  Would  you  attach  to  a  special  magistrate's  court  a  sheriif  or  messenger  ? — 
Yes  ;  and  paid  by  salary. 

4858.  The  present  system  is  to  have  an  umaila  ? — Yes ;  but  I  think  it  woidd  be 
better  to  have  an  officer. 

4859.  What  other  official  would  you  appoint  to  that  coiui  ? — Nothing. but  a  clerk. 

4860.  Would  you  give  that  special  magistrate  any  revenue  or  other  duties  ? — I 
think  the  revenue  payable  by  the  natives  in  his  district  or  location  might  be  easily  col- 
lected by  him. 

4861.  Are  they  of  great  help  to  you  in  that  way  ? — Very  much. 

4862.  And  you  would  also  let  them  continue  the  collection  of  house  duty  ?~ Yes ; 
but  that  is  only  within  a  certain  time.  I  think  it  is  ninety  days  after  that  it  is  hsmded 
over ,  to  other  collectors. 

4863.  Would  you  perpetuate  that  system '? — I  think  so  ;  except  the  hut-tax,  which 
is  paid  to  the  special  magistrate  all  the  year  round. 

4864.  But  this  collection  of  arrear  house  duty,  doesn't  it  operate  very  harshly  upon 
poor  natives  ? — It  does.  I  have  ^vritten  to  the  Government  strongly  about  it,  and 
reconunended  that  a  lai-ge  amount  be  written  off  our  books  outstanding  since  1878. 
The  Govenmient,  in  one  case,  did  authorize  part  of  it  to  be  written  ofE ;  and  I  suggested 
that,  in  regard  to  those  in  arrear  since  1878,  if  they  paid  for  1880  and  1881,  we  shoidd 
let  them  off  1878  and  1879. 

4865.  Is  that  where  titles  have  not  been  taken  up,  or  what '? — Sometimes  where 
they  have,  and  sometimes  where  they  have  not ;  both  cases. 

4866.  To  what  do  you  attribute  this  non-payment  of  arretu^  ? — Well,  drought  I 
think  is  one  of  the  great  causes. 

4867.  Are  there  many  grants  not  taken  up  'f — Yes  ;  about  six  hundred. 

4868.  Do  you  think  that  if  the  Government  were  to  follow  the  course  you  propose 
that  more  grants  would  be  taken  uj)  ? — It  would  not  affect  the  grants ;  what  is  in  arrear 
is  a  property  tax,  the  other  is  a  question  of  qmtrent. 

4869.  But  there  are  also  grants  which  have  not  been  taken  up,  you  say  ? — Yes. 

4870.  Why  is  that  ? — In  some  cases  the  gi*antees  have  died,  and  in  many  cases 
the  quitrent  has  acciunulated,  and  there  is  an  objection  to  pay  the  large  amount  of 
quitrent  due  on  a  piece  of  ground. 

4871.  And  does  it  not  also  arise  from  the  fact  that  the  grants  were  too  small  in 
the  first  instance,  and  men  were  obliged  to  so  elsewhere  to  earn  a  livelihood,  and  have 
disappeared  and  forgotten  their  grants  ? — Yes. 

4872.  How  would  you  meet  this  difficulty  ? — By  writing  off  the  quitrent  and 
giving  other  facilities,  I  think  the  titles  would  be  taken  up. 

4873.  Has  not  this  land  increased  in  value  ? — Yes ;  very  much. 

4874.  Is  there  a  greater  desire  on  the  part  of  the  natives  to  take  land  ? — Yes ;  I 
think  they  see  the  advantage  of  getting  their  own  titles.  They  can  perceive  that  those 
who  hold  private  property  are  more  prosperous. 

4875.  Is  another  reason  why  they  did  not  take  up  these  grants  earlier,  because 
they  did  not  quite  imderstand  the  tenure  P — Yes. 

4876.  Do  you  think  that  the  chiefs  and  headmen  have  also  been  a  deterrent  in  this 
respect  P — I  am  sure  of  it.  There  was  a  case  of  that  nature  a  short  time  ago,  where 
application  was  made,  through  the  inspector  of  one  of  the  locations,  that  the  natives 
wanted  ground,  and  tlie  Government  were  communicated  with  on  the  subject.     In  the 
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meantime,  however,  the  headman  so  used  his  influence  with  the  people,  for  he  feared  if 
their  request  was  granted,  his  power  would  he  greatly  lessened,  that  he  at  last  induced 
them  to  \vithdi'aw  their  application. 

4877.  I)o  you  think  the  influence  of  chiefs  and  headmen  is  becoming  less  ? — The 
influence  of  the  chiefs  is  diminishing,  but  that  of  headmen  has  a  tendency  to  increase. 

4878.  For  good  or  evil  ? — Well,  I  sliould  hardly  like  to  say  for  good,  and  that  is 
one  reason  I  advocate  so  strongly  that  something  should  bo  done  to  give  those  ap- 
pointed over  natives,  proper  jurisdiction,  so  that  the  people  can  have  no  complaint  and 
say  ''We  bring  our  cases  to  yon,  but  you  cannot  hear  us,  and  you  drive  us  to  our  chiefs." 

4879.  A\Tiere  you  have  these  special  magistrates,  have  you  inspectors  of  native 
locations  ? — Yes  ;  the  inspectors  of  native  locations  have  their  areas  within  the  areas  of 
some  of  the  special  magistrates. 

4880.  In  the  Keiskama  Hoek  is  there  any  inspector  ? — I  don't  think  so. 

4881.  In  the  Tamacha  district  are  there  any  inspectors  ? — Yes  ;  Mr.  Stewart  and 
Mr.  Stevenson. 

4882.  If  the  special  magistrates  are  invested  with  judicial  authority,  would  you 
propose  any  change  in  respect  to  the  law  apphdng  to  inspectors  of  native  locations  ? — 
The  Act  gives  them  no  jurisdiction,  and  merely  gives  them  powers  as  to  branding  and 
registering  and  carrpng  out  a  few  regulations. 

488;3.  Yes,  but  would  you  give  them  any  judicial  powers  ? — I  am  strongly  in 
favour  of  it,  especially  in  a  hea^y  district  like  this.  I  woidd  give  them  power  to  deal 
vnth  criminal  cases  imder  the  Special  Justice  of  the  Peace  Act,  and  the  i)imishment  im- 
posed could  be  limited  to  fines  not  exceeding  £5  or  imprisonment  to  14  days. 

4884.  And  would  you  make  all  inspectors  special  justices  of  the  peace  ? — Yes  ;  I 
woidd  also  give  tliem  powers  to  deal  with  the  ci\'il  cases,  disputes  about  land,  trespass, 
and  80  on.  They  could  be  more  satisfactorily  settled  on  the  spot.  I  would  not  put 
tlie  people  to  the  trouble  of  going  to  the  magistrate  or  sT)ecial  magistrate. 

4885.  What  is  the  popidation  of  the  district  ? — The  total  popidation  in  the  loca- 
t  if  JUS  in  the  district  is  32,198,  which  figm^es  I  get  from  the  returns  of  the  various  in- 
spectors. No.  I  district  nimibers  3,G60,  and  there  are  22  \'illages  in  it ;  No.  2  has  28 
villages  and  10,089  people;  No.  o  has  19  Ullages  and  a  population  of  8,574  ;  No.  4 
district  has  11  \illages  and  a  popidation  of  6,400 ;  No.  5  has  10  villages  and  a  popula- 
tion of  3,475  ;  making  a  total  of  32,108.*  This  is  exclusive  of  Kama's  people,  under 
Mr.  Fielding,  and  Keiskama  Hoek,  under  Mr.  Simpson. 

4886.  W\in,t  is  the  population  of  Keiskama  Hoek? — About  8  or  10  thousand. 

4887.  If  you  give  these  inspect oi-s  of  native  locations  judicial  powers,  why  should 
you  not  have  iiispectors  at  Keiskama  Hoek  and  l^Iiddle  Drift,  and  give  them  judicial 
powers  ? — I  woidd  do  so.  I  think  it  would  be  best  to  give  the  inspectors  of  native 
locations  tliroughout  the  district  a  judicial  power  in  special  cases,  and  increase  the 
nimiber,  so  as  to  give  the  people  jmisdiction  at  Keiskama  Hoek  and  Middle  Drift,  and 
in  addition,  have  special  magistrates. 

4888.  ^\Tiat  powers  woidd  you  give  inspectors  where  there  are  magistrates  ? — 
Powers  under  the  Special  Justice  of  the  Peace  Act,  and  powers  imder  the  Native  Loca- 
tion Act. 

4889.  And  special  magistrates,  what  power  would  they  have  ? — To  deal  ^ith  all 
cases  between  natives,  and  to  collect  revenue. 

4890.  And  would  you  let  these  inspectoi*s  be  under  them  ? — Yes,  immediately 
under  them,  and  repoi-t  through  them  to  the  magistrate. 

4891.  Would  you  have  a  special  magistrate  for  the  Tamacha  resident  here  ? — I 
hardly  see  the  necessity  for  it  myself,  though  there  may  be  sufficient  and  good  reasons. 
I  have  not  spoken  to  Mr.  Dick  about  it,  and  he  may  have  reasons. 

4892.  The  effect  of  this  system  would  be  that  inspectors  would  be  in  the  place  of 
headmen,  the  special  magistrates  in  the  position  of  chiefs,  and  you,  as  resident  magis* 
trate,  woidd  be  a  sort  of  great  chief  over  the  whole  ? — Yes. 
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W,  B,  Chalmert.  4893.  Woiild  you  allow  these  magistrates  to  deal  with  ukulobola  cases  P — Yes. 

..  xT^oo,  4894.  And  do  you  think  there  should  be  a  code  of  native  law  framed  for  such 

eases? — les. 

4895.  Woidd  you  recognize  polygamy  ? —  It  cannot  be  helped,  because  if  we  say 
we  do  not  recognize  polygamy  we  woidd  simply  drive  them  to  their  chiefs,  and  there 
must  be  some  one  to  settle  the  disputes  connected  with  ukulobola. 

4896.  Would  you  allow  inspectors  of  natives  to  deal  \\ith  these  cases  or  special 
magistrates  ? — Special  magistrates. 

4897.  What  do  you  consider  this  ukulobola  to  be?  Do  you  look  upon  it  as  a 
trust  ? — I  do  not  consider  it  as  a  mere  buying  and  selling. 

4898.  What  obligation,  if  any,  does  it  create  on  the  part  of  the  parent  of  the 
bride  ? — If  the  woman  comes  back,  in  consequence  of  being  ul-treated  or  deserted  by 
her  husband,  the  parent  is  bound  to  support  her  owing  to  the  receipt  of  the  ikani, 

4899.  And  is  not  that  family  from  which  she  came  bound  to  receive  her  in  con- 
sequence of  the  ikazi  ? — Yes. 

4900.  Is  it  not,  so  to  speak,  a  system  of  poor  law  ? — It  is. 

4901.  And  don't  you  think  that  if  the  vices  of  the  system  are  corrected  it  woidd 
operate  as  a  poor  law  ? — It  would. 

4902.  What  are  the  vices  of  this  system  of  ukulobola  ? — I  can  hardly  say  there 
are  any  vices,  but,  of  course,  there  is  a  great  temptation  to  steal  on  the  part  of  persons 
who  wish  to  obtain  cattle  for  the  purpose  of  getting  a  wife. 

4903.  Is  there  a  Kafir  custom  by  which  girls  may  be  forced  to  marry  whoever  the 
parents  likes  ? — I  don't  know  what  they  do  now,  but  I  know  when  I  was  in  Kafirland, 
they  were  often  forced  to  marry. 

4904.  Does  not  ukulobola  practically  lead  to  this :  that  a  man  forces  his  daufi^hter 
to  marry  the  person  who  pays  the  largest  number  of  cattle  ? — Not  always,  but  it  has  a 
tendency  that  way. 

4905.  How  woidd  you  stop  this  forcing  of  girls  to  marry  ? — The  only  way  would 
be  to  have  some  prohibiting  law. 

4906.  Now,  it  has  been  proposed  that  we  should  require  headmen  to  announce  to 
the  inspector  or  special  magistrate  all  coming  marriages,  and  that  then  the  iiuroector 
shall  send  some  one  to  attend  at  the  ceremony,  and  there  and  then  ask  the  girl  whether 
she  consents,  and  also  the  amount  of  ikazi  given,  and  he  records  these  particulars  in  a 
book.  Do  you  think  that  a  good  suggestion  ? — Yes,  verj'  good,  if  you  can  get  the 
people  to  understand  it. 

4907.  Don't  you  think  the  system  of  inspectors  may  be  made  the  means  of  doing 
so  ? — Yes. 

4908.  Would  the  presence  of  a  marriage  officer  create  a  feeling  in  the  native  mind 
that  the  Government  was  exercising  some  control,  and  that  such  feeling  would  be 
beneficial  ? — I  think  so. 

4909.  It  has  been  proposed  that  the  ukulobola  should  be  limited  to  a  certain 
amount,  that  usually  given  in  ordinary  marriages,  do  you  think  that  would  be  well  ? — 
I  do. 

4910.  What  do  you  think  a  fair  limit  ? — Eight  to  t^n  would  be  the  extreme. 

4911.  It  has  also  been  suggested,  that  not  only  should  we  register  one  marriage, 
but  all  marriages,  even  polygamous;  would  it  be  well  to  do  so  at  once  ? — Not  at  present, 
and  as  they  progress  in  civilization,  only  one. 

4912.  How  would  you  announce  our  intention  to  limit  it,  after,  of  course,  a  certain 
time  ? — I  should  tell  the  natives  that  we  did  not  \vi8h  to  interfere  with  their  present 
customs  and  laws,  but  that  we  hope  as  they  advance  in  civilization  that  those  customs 
will  die  out,  and  more  and  more  of  our  customs  be  adopted.  That  we  do  not  wish  to 
abolish  these  customs  of  theirs  by  law,  but  trust  rather  to  the  people's  own  advancement 
for  their  being  allowed  to  die  away. 

4913.  You  would  not  fix  any  specified  date  then  ? — No. 

4914.  Do  you  think  such  a  law  as  now  proposed  would  be  acceptable  to  the  natives, 
and  that  they  would  obey  it  ? — I  think  it  would  have  a  very  great  effect  upon  them. 

4915.  Would  you  impose  a  penalty  on  a  headman  who  knew  a  marriage  was 
to  take  place  and  yet  neglect  to  report  it  ? — I  would,  and  I  think  the  natives  would 
obey  the  law. 

4916.  Would  you  pay  the  headmen  ? — Yes. 

4917.  What  duties  have  headmen  now  ? — Where  there  are  inspectors  in  a  location 
the  duties  are  almost  similar  to  those  of  a  police  sergeant  towards  an  inspector.  He 
has  to  obey  his  orders,  carry  out  his  instructions,  and  anything  wrong  in  his  location  he 
has  to  report  to  the  inspector. 

4918.  Would  you  make  him  the  officer  to  carry  out  the  orders  of  the  inspector  in 
his  petty  court  ? — Yes. 
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4919.  And  you  think  by  this  means. you  would  have  a  better  control  over  the     W.B.Chwmhm, 
natives  than  now  ? — I  think  so. 

4920.  Has  there  been  any  recent  correspond enee  between  you  and  the  Govern- 
in  reference  to  special  magistrates  ? — Yes,  and  I  produce  my  letter  of  the  2l8t  July, 
1881. 

Office  of  the  Secretary  for  Native  AfEairs, 

Cape  Town,  14th  July,  1881. 
Sir, — With  reference  to  your  letter,  dated  11th  May  last,  forwarding  a  report  from  Mr. 
Inspector  Stevenson,  detailing  particulars  of  cases  settled  by  him  during  the  quarter  ended 
3 1  St  March,  1881,  I  am  directed  to  request  that  you  will  be  good  enough  to  inform  Mr. 
Stevenson,  that  he  has  no  authority  by  law,  as  Inspeittor  of  Native  Locations,  to  settle  or  ad- 
j  udicate  any  cases,  and  that  he  has  been  acting  illegally  in  entertaininfi^  the  cases  referred 
to  in  his  letter.  The  Inspector  should  stand  aloof  from  the  position  of  deciding  or  enter- 
taining any  case  whatever,  except  by  mutual  request  of  the  parties,  but  even  this  should  not 
bo  encouraged. 

I  enclose  an  extract  from  a  letter  addressed  by  me  to  the  Civil  Commissioner,  Peddie, 
on  a  similar  subject,  which  should  bo  accepted  as  the  position  of  the  inspector  iu  such  mat- 
ters.    Having  no  legal  status,  his  action  has  clearly  been  illegal  and  unauthorized. 

I  am  to  request  you  will  be  good  enough  also  to  instruct  the  other  inspectors  in  your 
division  in  terms  of  this  letter. 

I  have  the  honour  to  be, 
Sir, 
Your  obedient  Ser\'ant, 

(Signed)        J.  ROSE  INN^S, 

lender  Secretary'  for  Native  Affairs. 
The  Civil  Commissioner, 

King  William's  Town. 


Extract  from  letter  of  the  Under  Secretary'  for  Native  Affairs  to  Civil  Commissioner, 
Peddie,  No.  1     175,  dated  11th  February,  1881. 

^'  You  will  also  intimate  to  each  inspector  that  he  is  not  to  entertain  any  cases  which 
may  involve  his  giving  a  decision,  which  he  cannot  legally  enforce.  If  parties  to  an  issue 
are  willing  to  accept  lus  services  to  settle  disputes,  he  may  enter  upon  them,  but  such  a 
course  as  this  even  should  not  be  encouraged.  .  .  .  .  • 

(True  extract.) 

(Signed)        P.  de  SMIDT, 

Native  Affairs  Office. 
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Civil  Commissioner's  Office, 

King  WiUiam's  Town,  21st  July,  18f81. 
Sir, — I  have  the  honour  to  acknowledge  receipt  of  your  letter,  No.  1 
14th  instant,  and  to  state  that  I  have  written  to  the  Inspectors  of  Native  Locations,  in  this 
division,  in  terms  of  said  letter,  and  have  informed  them  that  they  have  no  authority  by  law 
to  settle  or  adjudica,te  any  cases,  and  that  they  are  not  to  entertain  any  ceases  which  may  in- 
volve them  giving  a  decision  which  they  cannot  leg^y  enforce. 

While  on  this  subject,  I  beg  urgently  to  recommend  that  the  Government  shoidd  look 
into  the  matter  of  giving  the  Inspectors  of  Native  Locations  some  jurisdiction  to  entertain 
and  adjudicate  upon  certain  native  cases,  and  to  take  the  necessary  steps  for  giving  them 
such  jurisdiction.  Natives  look  upon  an  official  placed  over  them  as  useless,  unless  he  has 
power  to  pimish,  and  on  the  spot  to  hear,  and  decide  their  disputes ;  and  in  a  district  like 
this,  with  a  very  large  native  population,  they  require  men  appointed  over  them  who  will  be 
more  easily  accessible  to  them  than  the  resident  magistrate  of  the  district,  who  is  also  civil  com- 
missioner ;  men  who  will  at  once  be  able  to  punish  petty  offences  and  to  listen  to  their  dis- 
putes, and  decide  between  suitors  without  having  to  go  to  the  expense  and  through  the 
necessary  forms  of  the  resident  magistrate's  court.  Our  object  has  been  to  take  the  power 
out  of  the  hands  of  their  chiefs,  and,  unless  we  adopt  the  course  I  have  suggested,  they  will 
not  only  be  dissatisfied,  but  will  go  to  a  headman  (if  there  be  no  chief)  with  their  disputes, 
who  will  thus  ffain  power  and  influence  among  them  which  we  shoiJd  not  allow  to  fall  into 
his  hands ;  and  thus  tlio  power  and  influence  of  such  headman,  or  chief,  will  generally  grow 
into  a  future  inconvenient  difficulty. 

The  powers  and  jurisdiction  ^so  of  special  magistrate  should  bo  properly  defined,  and 
1  trust  that  this  subje(^t  also  will  meet  with  the  serious  consideration  of  the  Ciovernment. 

I  have  the  honour  to  be. 
Sir, 
Your  ouclient  Servant, 
(Signed)        W.  B.  CHALMERS, 

Civil  Conmiissioner  and  Besident  Magistrata. 
The  Honble.  the  Secretarv  for  Native  Affairs, 

Gape  Town. 
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W.  B,  Chmhrt,  Office  of  the  Secretary  for  Native  Affairs, 

Oflt  T^ssi  Cape  Town,  12th  August,  1881. 

'  Sir,— In  acknowledging  the  receipt  of  your  letter,  No.  2  |  277  of  the  29th  ultimo,  en- 

closing an  extract  from  a  letter  from  Inspector  Stevenson,  on  the  subject  of  the  settlement 
of  petty  cases  among  the  natives,  I  am  directed  to  inform  you  that,  as  judicial  functions  can 
only  be  exerdsed  by  those  invested  by  law  with  the  proper  authority,  and  as  no  such  power 
is  granted  to  Inspectors  of  Native  Locations,  any  decisions  these  officers  may  give  are  illegal 
and  cannot  be  exiioroed. 

Regarding  the  inconvenience  alluded  to  by  Mr.  Stevenson,  he  should  be  informed  that 
such  a  plea  cannot  reasonably  be  urged  in  support  of  any  illegal  course  of  action. 

In  conclusion,  I  have  to  refer  you  to  my  communication.  No.  1  |  732,  of  the  2nd  instant, 
intimating  that  certain  matters  connected  with  the  laws  of  native  locations  will  be  consideitKl 
when  the  report  of  the  Commission,  now  about  to  sit  on  Native  Laws  and  Customs,  shall  have 
been  received. 

I  have  the  honour  to  be. 
Sir, 
Your  obedient  Servant, 

(Signed)        J.  ROSE  INNES, 

Under  Secretary  for  Native  Affairs. 
Civil  Commissioner,  King  William's  Town. 


4921.  In  regard  to  the  pass  law,  have  you  any  suggestion  to  make  ? — Tea,  I  think 
it  might  be  amended  in  the  terms  of  the  following  letter  I  wrote  to  Government,  in  re- 
gard to  tho  working  of  the  pass  law : — 

Copy  of  letter  from  Civil  Commissioner,  King  William's  Town,  to  Under  Secretary  for 
Native  Affairs,  Cape  Town. 

12th  July,  1881. 
Sib, — I  have  the  honour  to  acknowledge  the  re<ieipt  of  your  letter,   No.  1  |  606  of  tL« 
28th  ult.,  and  in  reply  beg  to  state : — 

1.  The  9th  section  of  the  Pass  Act,  No.  22,  of  1867,  which  provides  for  the  protection 
from  its  operations  of  Fingoes  holding  certificates  of  (dtizenship,  has  not  been  respected  on 
the  frontier  during  the  last  four  years ;  and  this  is  one  of  the  sore  grievances  which  the 
Fingbes  have  against  us.  The  war  with  the  Gkalekas,  and  the  G^ka  rebellion  made  it 
necessary  on  the  part  of  the  officers  of  Government  to  use  extraordinary  measures  to  prevei.t 
natives  &om  roaming  about  the  frontier  districts.  Certificates  of  citizenship  were,  I  believe, 
in  numerous  instances  found  on  the  bodies  of  insurgents,  killed  in  battle ;  and  consequent]  / 
every  native,  whether  Kafir  or  Fingo,  was  obliged  to  take  out  a  special  pass  if  he  wiuied  t  > 
travel  from  one  place  to  another.  I  am  informed  also  that  most  of  the  tickets  of  citizenship 
formerly  issued,  have  been  lost,  taken  from  their  possession,  or  destroyed  as  useless.  I 
would,  therefore,  strongly  recommend  that  circulars  be  issued  by  the  Government  to  magis- 
trates,  mpecial  magistrates,  inspectors  of  native  locations,  chief  constables,  field-comets,  and 
police  officers,  directing  them  to  respect  the  provisions  of  the  9th  section  of  the  said  Pa&s 
Act,  in  reference  to  Fingoes  who  are  in  possession  of  tickets  of  citizenship. 

2.  I  should  be  failing  in  my  duty  to  the  Government  were  I  to  conceal  the  fact  that 
there  is  a  very  bitter  feeling  on  the  part  of  both  Kafirs  and  Fingoes  against  the  Govern- 
ment. There  is  now  a  warm  sympathy  between  them,  which  never  before  existed.  Thev 
state  openly  that  they  have  been  harshly  treated ;  and  the  Fingoes  and  loyal  Kafilrs  say  that 
for  their  loyality  they  have  simply  been  punished,  and  made  the  laughing-stock  of  those  who 
have  fought  and  rebelled  against  a  Government  to  which  they  themselves  remained  loval, 
and  that  their  attachment  to  the  Government  is  now  a  thing  of  the  past.  This  feeling  is  at 
present  dormant,  owing  to  the  hope  entertained  by  them  that  they  \nll  receive  milder  treat- 
ment from  the  Gk>vemment  now  in  power ;  and  they  are  anxiously  looking  forward  to  some 
change.  And  I  have  no  doubt  that  a  judicious  issue  of  certificates  of  citizenahip,  and 
greater  facilities  afforded  to  Kafirs  for  obtaining  passes,  would  have  the  effect  of  reducing 
the  intense  feeling  to  which  I  have  alluded.  I  would,  however,  not  recommend  that  such 
certificates  be  issued  only  to  Fingoes  simply  because  they  are  Fingoes,  as  the  fact  of  a  man 
being  a  Fingo  is  now  no  longer  a  guarantee  that  he  is  more  loyal  than  a  Kafir.  If  certifi- 
cates of  citizenship  were  issued  to  all  such  native  land-holders,  owners  of  wagons,  school- 
masters, and  other  persons,  whether  Kafir  or  Fingo,  who  produced  evidence  of  good  character, 
and  that  they  were  making  a  livelihood  in  an  honest  and  respectable  manner,  I  am  sure  it 
would  have  a  very  good  effect,  and  would  be  one  of  the  means  of  smoothing  do\ni  the  verv 
discontented  and  bitter  feeling  which  they  now  have  against  us,  and  would  help  to  win 
back  their  respect,  confidence,  and  affection  towards  the  Government. 

3.  And  after  having  thus  relieved  the  better  class  of  the  native  population  from  the 
operations  of  the  Pass  Act,  I  would  recommend  that  greater  facilities  be  afforded  to  those 
who  are  obliged  to  have  special  passes  when  thoy  wish  to  travel  for  obtaining  such  passes ; 
and  for  that  purpose  I  would  strongly  recommend  that  all  inspectors  of  native  locations,  and 
aH  missionaiies  and  field-comets  be  authorized  to  grant  such  passes.  With  reg^ard  to  these 
natives,  I  would  have  the  Pass  Act  strictly  enforced,  and  I  do  not  think  that  women  should 
be  exempted  from  its  operation.    While  every  facility  is  thus  afforded  them  for  obtaining 
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them,  they  could  have  no  possible  excuse  for  travelling  without   pasBes,   and  the  frontier    W,  B.   Chmnbtrt, 
districta  should  he  well  patrolled  by  police  to  apprehend  those  who  travel  without  passea,  seeing  "iTTftfii 

that  with  the  facilities  afforded  them  tlfiey  can  have  no  reason  (except  an  evilonej  for  ti'avel-        ^^'  v  ^^^^' 
ling  without.     No  objection,  I  think,  can  be  made  to  the  form  of  the  pass  specified  in  the 
Schedule  to  the  Pass  Act. 

In  conclusion,  I  am  glad  that  the  Qovemment  has  taken  the  matter  up.  We  have  lost 
the  confidence  of  both  Kafirs  and  Fingoes.  They  have  at  present  no  ifditn  in  our  honesty, 
truth,  or  justice ;  and  they  openly  state  that  they  have  been  driven  to  this  by  our  harsh 
treatment  of  them.  With  such  a  large  native  population  as  we  have  on  the  frontier,  and 
on  whom  we  so  much  depend,  it  is  much  to  be  regretted  that  such  a  feeling  ejasta ;  and  I 
feel  sure  that  the  Gk>vemment  will  consider  it  its  imperative  dnty  to  do  all  in  its  power  to 
remove  such  a  feeling,  and  so  treat  our  native  populmon  as  to  win  their  affection,  respect, 
and  confidence,  raise  them  in  the  scale  of  civilization,  and  cause  them  to  become  good,  loyal, 
and  contented  citizens.  And  looking  into  and  amending  the  Pass  law,  and  relieving  tinose, 
who  I  think  should  be  relieved  froia  its  operation,  woiud  be  one  indication,  to  our  native 
population,  that  the  Government  wishes  to  treat  them  fairly  and  justly,  and  would  help  io 
win  back  their  confidence  and  loyalty. 

(Signed)        W.  B.  CHALMERS, 

Civil  Commissioner  and  Besident  Magistrate. 

4922.  Have  you  any  suggestion  to  oSer  beddes  those  contained  in  your  letter  ?— 
No,  I  thoud^t  over  the  subject,  and  those  are  the  conclusions  I  came  to. 

4923.  Do  you  condemn  the  pass  law  ? — I  do  not  condemn  it,  but  I  think  a  great 
many  persons  could  be  exempted  from  the  pass  laws ;  for  instanoOi  teachers  emd  liunded 
l)roprietor8.  They  might  hold  a  certificate  of  citizenship,  whether  Fingo 
or  Kafir,  which  would  enable  them  to  travel  about,  and  they  could  always 
have  it  with  them.  .  In  regard  to  those  who  are  too  risky  to  obtain  passes,  I  would 
render  the  facilities  for  obtaining  them  very  ffreat,  and  1  reoommend 
that  these  location  inspectors,  where  tney  exist,  and  vmere  they  do  not,  the  field- 
comets  and  missionaries  should  have  the  power  of  granting  passes,  subject  to  restrictions 
which  could  be  framed  by  Government,  such  as  sending  monthly  returns  to  the 
magistrates. 

4924.  Is  the  great  detention  at  the  magistrates'  courts  now  necessary  to  enable 
natives  wanting  passes  to  obtain  them  P — ^ot  in  regard  to  this  court,  but  at  other 
courts  natives  have  been  detained  a  long  time  in  consequence  of  the  magistrate  being 
engaged  on  the  bench  or  other  business.  I  think  the  work  should  be  done  by  the 
inspectors,  who  would  better  be  able  to  attend  to  it,  and  as  I  gave  such  facilities  for 
obtaining  passes,  I  would  enforce  strict  discipline. 

4925.  But  if  you  have  good  vagrancy  laws,  is  there  any  necessity  for  passes  at 
all  ? — I  think  so,  because  a  man  may  be  travelling  over  ^  farm,  and  because  ne  does 
not  possess  a  pass  he  coidd  be  taken  up  as  a  vagrant  and  punished.  A  pass  would  stop 
many  a  man  being  taken  up  as  a  vagrant  when  otherwise  ne  would  be  so  considered. 

4926.  Then  you  would  not  abolish  the  vagrancy  law  P — ^No. 

4927.  Have  you  formed  any  opinion  as  to  the  land  question  P — ^No. 

4928.  You  know  what  the  land  tenure  is  amongst  the  natives.  Are  there  many 
cases  of  individual  tenure  of  land  in  this  district  ? —  A  great  many,  some  of  purchase 
some  of  lease,  and  some  of  original  grants.  , 

4rOi).  Now  of  those  original  grants,  are  there  many  which  have  not  been  taken  up 
by  natives  P — I  produce  a  list  from  which  I  perceive  there  are  600  of  them  selected 
from  nine  different  localities  in  the  district.  In  regard  to  the  land  questioi;i  generally, 
in  this  district  it  is  in  a  very  complicated  state  indeed,  not  only  in  regard  to  Europeans, 
but  also  the  natives.  I  have  drawn  up  a  memorandum  in  reference  to  the  state  of 
land  matters  in  this  division,  to  be  submitted  to  the  Government. 

4980.  What  are  the  principle  reasons  the  land  has  not  been  taken  up  P — In  some 
instances  the  original  grantees  have  died,  and  in  others  the  quitrent  has  accumulated, 
and  they  do  not  like  to  pay  the  amoimt  of  quitrent  owing. 

4931.  Do  not  similar  remarks  apply  to  the  grants  of  Europeans  alsoP — ^Not 
exactly. 

4932.  Any  other  reasons  ? — Well,  when  the  titles  were  sent  up  there  were  no 
means  of  letting  the  natives  know  that  the  titles  were  ready  for  them  in  the  office.  To 
merely  publish  the  information  in  the  Oazette^  or  local  papers,  would  not  have  been 
enou^. 

4933.  Have  you  better  means  now  of  communication  with  the  natives  P — ^Tes, 
better  in  every  respect. 

4934.  Speaking  generally,  to  what  do  you  attribute  the  non-taking  up  of  these 
titles  and  the  non-payment  of  house  duty  P — To  a  determination  or  unwillingness  on 
the  part  of  the  natives  not  to  recognize  individual  title. 

4935.  Is  there  now  eagerness  on  the  part  of  natives  to  obtain  individual  titie  P-  • 
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w.B.  Chaiuiei's.     YciB,  in  regard  to  these  titles  lying  here,  in  some  instances  the  sons  of  original  grantees 

o  t  Tlssi        ^^^  made  application  to  me. 
^  '  '        '  4936.  How  do  you  propose  to  meet  the  eases  of  not  taking  up  titles  in  arrear  P — ^I 

would  wipe  off  the  quitrent  due  to  the  date  the  title  is  taken,  on  condition  that  they 
pay  quitrent  in  future,  either  by  the  original  grantees  or,  in  case  of  death,  by  their 
bouses. 

4937.  And  do  you  think  that  all,  with  few  exceptions,  would  be  taken  up  ? — ^I 
think  so,  and  I  would  sell  the  remainder. 

4938.  Is  there  any  land  in  this  district  held  by  grant  to  a  tribe? — ^Yes,  Kama's. 

4939.  How  would  you  deal  with  that  ? — It  woidd  depend  upon  the  terms  of  the 
grant. 

4940.  If  the  terms  of  the  grant  did  not  interfere  with  it,  woidd  you  give  individual 
title  to  each  native  living  on  it  ? — Yes,  with  the  condition  that  he  could  not  sell  without 
the  consent  of  the  Government,  and  I  would  insist  on  its  occupation. 

4941.  Suppose  the  man  becomes  insolvent  ? — Then  I  would  sell  it  to  natives  in  the 
location. 

4942.  How  would  you  deal  with  the  chief ;  woidd  you  give  him  and  his  councillors 
lar^e  farms  ? — Yes,  I  think  chiefs  like  Kama,  for  instance,  should  be  liberally  dealt 
wiui. 

4943.  Are  there  cases  in  this  district  where  natives  hold  land  on  the  general 
tenure  without  title  from  the  Government  P — I  dare  say  there  are,  but  I  would  firy  and 
have  individual  tenure. 

4944.  Don't  you  think  there  is  an  interm^ate  stage  between  the  native  sysftem  of 
tenure  and  that  of  the  tenure  you  suggest? — ^No,  I  would  leave  them  in  posseasion  of 
their  general  holdings,  and  not  disturb  them  imtil  they  ask  for  individual  tenure,  and 
thefi  give  them  title,  but  in  no  way  force  it  upon  them. 

4945.  In  oases  where  one  individual  occupies  certain  ground,  would  you  reserve 
to  yourself  the  right  of  disturbing  him  ? — Yes. 

4946.  Are  not  native  holdings  scattered  about  the  country  and  not  in  villages  ? — 
Yes. 

4947.  Is  that  good  or  bad  P — Very  bad.  They  are  not  so  accessible  as  in  villages, 
and  there  is  not  sufficient  supervision  over  them. 

4948.  How  would  you  deal  with  these  cases  P — I  would  not  pack  a  village  too 
closely.  I  carried  out  a  system  of  forming  them  into  villages  m  the  Tranakeian 
territory  in  1862.  There  was  a  large  population  scattered  all  over  the  country,  I 
explained  the  matter  to  them,  and  without  difficulty  formed  the  whole  native  population 
into  villages,  both  Fingoes  and  Kafirs,  some  two  himdred,  others  three  or  four  hundred 
huts,  but  I  did  not  pack  them  together,  and  left  them  plenty  of  room. 

4949.  How  much  land  as  commonage  ? — In  the  Transkei  almost  unlimited  com- 
monage is  to  be  had. 

4950.  Hero,  how  much  would  you  eive  them  ? — It  would  depend  upon  the  popula- 
tion and  stock  of  each  village.  I  would  have  the  \dllage  consist  of  about  two  hundred, 
not  more. 

4951.  How  much  coiiiinonage  would  you  give  themP — ^About  ten  thousand 
acres. 

4952.  And  you  would  liave  this  farm  marked  olf  and  measured,  and  given  to  them  ? 
— I  would. 

4963.  Under  whom  would  you  have  this  village  placed  ? — Under  a  headman. 

4954.  How  many  of  these  farms  would  you  place  under  an  inspector  P — ^I  think 
four  or  five  quite  sufficient. 

4955.  Would  you  have  some  mmiicipal  foiiu  of  self-government  for  the  four  or 
five  collected  together  ? — Yes,  I  woidd  have  luuiiicipal  regulations. 

4956.  And  let  tliem  have  a  voice  in  the  matter  ? — Yes,  certainly. 

4967.  How  would  you  let  them  have  that  voice  ? — Let  every  householder  have  a 
voice  in  the  matter,  and  elect  men  annually  to  see  these  regulations  carried  out  or  to 
frame  others  which  would  become  law. 

4958.  In  fact  the  Village  Management  Act  lately  passed  would  do  very  well  P — 
It  might. 

4969.  Are  there  any  land  disputes  among  the  natives  in  regard  to  land  as  to  what 
their  rights  are  P — I  cannot  say;  there  have  been  no  cases  excepting  this  one  of  Kama's. 

4960.  Do  you  think  Kama's  matter  can  be  better  settled  by  the  Government  or  by 
common  law  P — By  the  Government. 

4961.  At  present  would  you  propose  any  land  court  to  deal  with  cases,  or  vest  in 
any  court  power  to  deal  with  cases  in  which  natives  are  concerned  P — I  think  it  would 
be  highly  necessary. 

4962.  Well,  what  would  you  propose  ? — I  think  a  board  might  be  framed  either 
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by  the  special  magistrates  alone,  or  special  magistrate  with  the  rest  oi  the  magistrates  

of  the  district,  to  enquire  into  and  decide  upon  such  disputes.     The  thing  in  a  case  of       ^^^  ^  ^ 
that  kind  is  to  make  it  as  simple  and  accessible  to  natives  as  possible. 

4963.  And  should  that  decision  be  final  or  subject  to  review  by  the  Government  or 
any  other  court  ? — I  should  say  subject  to  the  approval  of  Government. 

4964.  Would  you  allow  a  court  to  review  these  cases  *? — I  think  there  would  be  no 
harm  in  it  at  all. 


Cathcart,  IMh  October,  1881. 

TRESENT  : 

W.  E.  Stanford,  Esq.  |  E.  S.  Eolland,*  Esq. 

William  Rajferty  J^onald  Fynn  examined. 


William 
Donald 


4965.  Mr.  Stanford,']    You  are  at  present  a  farmer  residing  in  the  district  ? — I 
am  ;  but  previously  I  was  in  the  Government  service,  having  received  my  first  appoint- 
ment in  March,  1852,  from  Sir  Harry  Smith,  to  act  as  guide  and  interpreter  to  several      Oct.  lo, 
divisions  in  the  field.  After  the  close  of  the  war  of  1852, 1  was  appointed  by  Sir  Geoi«e 

Grey  as  clerk  and  interpreter  to  Major  Gawler,  Special  Ma^strate  of  the  Dhlambe  s, 
and  afterwards  to  the  late  Sir  George  Pomeroy-CoUey.  I  then  went  to  the  Transkei, 
where  I  remained  as  clerk  and  interpreter  until  1865,  when  I  was  appointed  resident 
with  the  Gcaleka  chief,  Kreli.  I  left  Kreli  in  1872,  for  Tembuland,  as  agent,  and  there 
I  remained  until  1875.  I  then  went  to  Bomvanaland,  where  I  stayed  until  the  close  of 
the  war  1878,  when  I  retired  on  a  pension  after  twenty-seven  years'  service. 

4966.  When  did  you  first  become  acquainted  with  Kreli  P — ^I  was  acquainted  with 
him  and  his  people  from  my  childhood.  I  was  a  year  old  when  I  went  to  Kreli's 
country  with  my  father,  who  was  resident  with  the  Gcalekas. 

4967.  Where  ware  they  living  at  the  time  ? — Kreli  was  Uving  at  Jujura,  in  what  is 
now  Gcalekaland.'  Some  time  in  1840  he  drove  Mapasi  out  of  the  country  about  the  head 
of  Indwe  to  Hoitia,  and  there  he  resided  until  the  cattle-killing  in  1857. 

4988.  Was  the  cattle-killing,  in  your  opinion,  an  attempt  by  the  chiefs  to  combine 
the  natives  against  the  colony? — Yes,  I  captured  Nongguaisi,  the  prophetess,  in  1868  in 
Bomvanaland,  she  being,  at  that  time,  fifteen  or  sixteen  years  of  age.  There  was, 
however,  little  information  to  be  obtained  from  her,  and  I  determined  to  arrest  Noxosi, 
the  Umpongo  prophetess,  which  I  did,  she  remaining  with  me  for  a  week.  At  the  end  of 
that  time  she  informed  me  that  Umkwitshi,  a  coimcdlor  of  TJmhala's,  had  been  sent  to 
her  with  a  shilling,  and  gave  her  instruction  how  to  act.  There  was  to  be  a  clapping  of 
hands  and  singing  at  a  certain  pond,  and  that  Umkwitshi  woidd  continue  to  supply 
her  with  all  the  necessary  information  ;  that  she  was  not  to  be  nervous,  and  that  it 
would  be  made  known  to  all  the  chiefs  that  she  would  talk  at  this  particular  pond.  She 
was  to  stand  close  to  the  pond  and  say  that  com  and  cattle  would  rise,  and  that  all  who 
were  anxious  to  see  the  rising  people  should  come.  She  took  several  messages  from  the 
assembly  to  the  rising  people,  rejilies  to  which  were  given  her  by  Umkwitshi  who,  as 
had  been  arranged,  was  concealed  on  the  river  bank,  and  who  was  in  the  habit  of 
coming  to  her  at  daylight  every  morning  to  instruct  her  how  to  proceed.  She  was 
asked  what  sort  of  men  Ilintsa,  Pato,  Ciinewa,  and  Kimta  were.  They  having  been 
described  to  her  by  the  coimcillor  Umkwitshi,  she  went  to  the  pond,  and  repeated  the 
information  she  had  received.  She  was  next  asked  to  tell  the  people  something  about 
the  cattle  and  com  that  were  to  rise.  The  man  Umkwitshi,  from  his  concealment,  bawled  out 
in  imitation  of  a  cow,  and  threw  a  basket  of  com  intermixed  with  chaff  into  the  water,  and 
she  was  instructed  to  tell  the  people  to  go  down  and  see  the  com  drift  over  the  rooks 
in  the  river,  and  they  all  did  so.  They  returned  satisfied  that  com  was  rising,  and  that 
they  had  heard  cattle  bellowing.  The  next  day  their  chief  and  some  of  his  people  came. 
Unkwitshi  was  not  there,  having  gone  to  King  William's  Town.  She  hardly  knew 
how  to  act,  but  at  last  she  struck  a  match  and  fire  the  grass  along  the  edge  of  the 
river  bank,  and  told  the  assembly  that  the  rising  people  were  angry ;  the  grass  con- 
tinued to  bum  and  the  people  dispersed  in  alarm.  I  afterwards  arrested  Umkwitshi,  and 
told  lum  that  I  had  heard  all  about  the  "  shilling  story,"  and  that  he  was  at  the  bottom 
of  it,  and  that  he  had  better  tell  me  all  about  it.  The  perspiration  poured  off  his  face 
as  he  repeated  the  substance  of  the  matter  told  me  by  the  girl,  with  the  exception  that 
he  had  been  sent  by  Umhala  with  the  message  to  the  girl,  who  had  been  sdeoied 
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ViUiaiu  Mafertt/  b«caxi6e  she  was  the  daughter  of  Umhala's  doctor.  He  had  asked  XJmhala  what  the 
DomidFynn,  object  was,  and  that  he  had  replied  that  Sixixa  had  been  to  him  with  a  public  message, 
Oct.  10,  18S1.  which  had  been  deliyered  in  the  presence  of  his  s^ons  and  councillors,  but  that  he  after- 
wards had  a  private  messege  from  Kreli  to  this  eliect : — *'  Umhala,  what  I  tell  you 
keep  strictly  private ;  it  is  not  to  be  known  to  anybody,  but  yourself,  Pato,  Maqoma,  and 
Kasana.  But  Sandili  ani  Toisi,  are  to  know  nothing  about  the  matter.  The 
object  of  raising  the  prophetess  is  this  :  we  find  that  we  cannot  fight  the  white  man 
for  this  reason,  that  one- half  of  the  people  run  away  with  their  cattle,  and 
the  other  half,  after  one  day's  fighting,  go  to  see  where  the  other  half  has' gone  to.  For 
that  reason  it  is  necessary  for  us  to  keep  our  people  in  the  dark,  mislead  them  by  means 
of  the  prophecies.  On  the  eighth  day  let  the  prophetess  say  that  the  animals  and  com 
will  not  rise  because  the  white  men  are  in  the  way,  and  that  they  must  be  swept  away, 
in  fact  nothing  will  happen  until  a  clean  sweep  is  made  of  them  all,  and  that  they  must 
at  once  strike  the  blow.  Our  people  will  then  be  starving,  having  killed  their  cattle, 
and  this  will  bring  every  man  in  the  field.  They  will  be  obliged  to  fight,  and  by  that 
means  we  will  be  able  to  attain  our  object."  Umhala  was  afterwards  arrested,  and  I 
interpreted  at  his  trial.  He  was  tried  by  a  board  of  six  magistrates,  the  Honourable 
Bamngton  being  president.  John  AyUff  and  Colonel  Gtawler  being  amongst  the 
number,  I  acting  as  interpreter.  The  evidence  given  against  Umhala  was  to  the  same 
effect  as  what  I  have  just  stated,  and  I  therefore  consider  that  the  scheme  of  the  catUe- 
killing  in  1867,  was  devised  by  the  chief,  with  the  object  of  effectually  conquering  the 
white  people.  I  have  since  told  this  to  Kreli,  who  has,  however,  denied  it^  saying  that 
the  blame  was  with  the  prophetess^  who  had  misled  them. 

4969.  In  what  year  was  Kreli  allowed  to  re-occupy  the  country  he  held  up  to 
1878  ?-— I  think  it  was  in  1864.  I  know  I  was  shortly  afterwards  appomted  as  resident 
with  him. 

4970.  As  British  Besident,  what  powers  did  you  exercise  there  ? — I  had  no  power 
whatever  to  exercise,  beyond  what  Kreli  gave  me.  In  a  case  of  theft  I  used  to  proceed 
in  this  way :  Supposing  a  farmer  came  to  me  and  complained  that  he  had  just  had  ten 
head  of  cattle  stolen,  and  they  had  been  traced.  I  woidd  take  down  his  statement, 
hear  all  he  had  to  sav,  and  then  send  to  Kreli,  and  tell  him  what  had  been 
stated,  asking  him  to  go  mto  the  case.  Kreli  would  then  send  back  the  case  for  me  to 
settle,  with  councillors  to  support  me.  The  matter  would  thus  be  in  my  hand  and  I 
decided ;  but  I  had  no  power  beyond  being  his  adviser. 

4971.  Then  to  all  mtents  and  purposes  Kreli  was  an  independent  chief  ? — Tes. 

4972.  Was  his  system  of  government  a  good  one  ? — Yes,  very  good ;  and  it  was 
his  own  idea  of  controlling  his  people.  Of  course,  there  were  a  number  of  bad  things 
mixed  up  with  it. 

4973.  Was  he  much  influenced  in  giving  his  decisions  in  cases,  by  the  omnion  of 
the  coimcillors  P — No  Kafir  chief  ever  had  a  greater  power  than  he  had.  He  had 
simply  to  s^,  go  and  do  tMs,  and  it  was  done. 

4974.  But  I  mean  in  the  trial  of  ordinary  civil  cases  between  })eople  of  his  tribe, 
was  he  much  influenced  by  the  opinion  of  his  coimcillors  P — No ;  if  it  was  an  important 
case  it  was  brought  to  him  by  the  councillors,  and  if  the  case  was  not  qxute  dear  he 
would  send  for  tne  people,  and  the  case  would  be  gone  into  in  their  presence,  and  before 
himself  and  councillors,  though  he  would  not  always  take  the  trouble  to  do  so. 

4975.  In  ordinary  cases  the  councillors  inquired  into  them  and  gave  their  report  to 
him  P— -Tes. 

4976.  And  he  gave  his  judgment  on  the  report  of  his  councillors  ?— Sometimea  he 
would,  and  sometimes  he  would  leave  it  for  his  councillors. 

4977.  Was  it  usual  for  the  councillors  to  decide  a  case  if  sent  by  him  without  again 
referring  to  their  chief? — Yes;  a  frivolous  garden  case  would  be  settled  by  the 
councilliMrs  and  afterwards  be  reported  to  him.     He  would  then  express  his  approval  or 

'  otherwise,  and  if  so,  have  it  reversed. 

4978.  Did  the  chiefs  of  clans,  under  Kreli,  exercise  much  authority  ?— Only  chiefe 
like  Ngubo  and  Mapassa,  and  similar  men  could  inquire  into  cases,  and  then  they  would 
sometimeB  refer  to  him  for  a  decision. 

4979.  Did  Kreli  at  any  time  use  his  power  so  far  as  to  abolish  any  existing  law  ? 
— ^No ;  the  laws  had  been  oreated  by  his  forefathers.  He  never  made  a  law  himself  or 
even  added  anvthing  which  was  beneficial  to  those  laws.  He  did  his  best  to  force 
Sandili  and  otners  to  keep  to  these  laws. 

4980.  We  have  heard  that  Kreli  made  this  alteration  of  the  old  custom.  That 
where  a  woman  left  her  husband  and  returned  to  her  people,  he  did  not  allow  the  oattle 
to  be  reclaimed  bv  the  husband  in  any  case  P — Only  chiefs  would  do  so,  not  conmion 
people.  Every  cnief  would  act  in  that  way.  For  instance,  I  marry  Kreli's  daughter, 
whO)  alter  living  with  me  for  a  couple  of  years,  for  some  cause  or  other  goes  rack  to 
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her  family,  there  she  remains,  leaving  me  with  two  or  three  children.  I  could  not  wiuimn  Ag 
recover  the  cattle.  Nearly  all  Kreli's  sisters  are  back,  and  their  husbands  cannot  re-  lUmtMFj 
cover  the  cattle.  Oct.  10,  18 

4981.  Does  this  law  apply  to  chiefs  in  G-calekaland  only  ? — No ;  the  law  regarding 
the  daughters  of  chiefs  is  general  amongst  all  Kafir  tribes,  but  was  not  introduced  by 
Kreli. 

4982.  Then  you  consider  that  Kreli  was  bound  by  traditional  laws  and  customs 
in  administering  justice  to  his  people  P — Yes.  Very  frequently  he  was  reminded  by 
old  coimcillors  that  he  was  not  keeping  to  the  strict  letter  of  what  was  his  father's  law. 

4983.  Are  you  aware  of  any  case  in  which  Kreli's  councillors  differed  in  opinion 
from  him  ? — There  was  the  case  of  Kreli's  daughter  married  to  Gtmgeliz^'e,  where 
many  of  the  coimcillors  advised  the  chief  to  settle  the  matter  quietly,  saying  that  after 
all  the  man  was  but  his  son-in-law,  the  son  of  a  madman,  and  a  madman  him- 
self. That  although  high  in  rank  he  was  not  so  very  high.  That  every  chief  had 
some  failing,  and  that  tne  family  of  Umtirara  was  no  exception.  Other  councillors 
maintained  that  Gttngelizwe  was  a  disgrace  to  himself  and  people,  and  had  not  only 
disgraced  himself  by  thrashing  his  wife,  but  had  used  most  insulting  words  to  a  chief 
of  the  same  rank,  and  they  thought  there  was  sufficient  cause  for  war.  It  oocasionally 
happens  that  meetings  will  last  for  a  week  between  chiefs  and  coimcillors  when  the 
matter  is  important.  It  is  proper  for  the  councillors  to  be  present  at  the  discussion  of 
all  questions  of  weight  and  to  give  advice  in  a  free  wav.  One  thing  I  might  mention, 
Maki  was  Kreli's  chief  councillor  and,  indeed,  the  best  adviser  he  ever  had,  but  the 
rest  being  jealous  of  him  he  was  "  smelt  out,"  and  had  to  fly  to  the  Idutywa  reserve, 
where  he  still  remains. 

4984.  How  was  this  case  of  "  smelling  out "  brought  against  him  P— In  a  most 
simple  way.  I  heard  privately  from  a  man  that  Maki  was  *'  smelt  out,"  and  I  sent  a 
messenger  to  say  to  Maki,  '*  Clear  away  the  very  first  dark  night,  and  nm  straight  to 
my  house.  Don't  make  it  known  to  any  of  your  people,  not  even  to  your  sons,  but  tell 
one  of  your  sons  to  drive  the  cattle  out  and  make  for  the  Idutywa."  He  did  this,  and 
immediately  he  arrived  I  sent  him  on  with  a  policeman  to  the  Idutywa.  The  following 
day  Kreli  came  to  me  and  said,  **  I  hear  my  councillor  has  gone,  and  that  you  are  at  the 
bottom  of  it,  what  power  have  you  to  move  my  councillor  out  of  this  country  ?  "  I  said, 
"  Kreli,  you  have  come  here  alone,  when  you  come  here  with  your  councillors  then  it 
will  be  fair  for  me  to  explain  why.  Go  back."  Away  he  went  and  returned  with 
seven  or  eight  hundred  people  and  repeated  the  question.  I  then  told  him  that  if  he 
wished  to  be  disgraced  that  day  before  his  people  I  would  do  it,  and  said  "  Take  my 
advice,  Kreli,  just  let  this  matter  alone.  It  is  disgraceful.  Do  you  remember  on  a 
certain  day  asking  for  a  blanket  P  "  "  Yes,"  he  said,  "  I  do."  "  And  who  did  you 
give  that  blanket  to  ?  "  I  said.     **  What  has  that  got  to  do  with  the  case  f  **  he  replied. 

You  answer  my  question,  Kreli,"  I  said.  He  wouldn't  do  that,  so  I  went  on  to  sot, 
Now,  Kreli,  you  gave  tliat  blanket  to  a  doctor,  and  the  messenger  you  sent  to  the 
doctor  brought  this  reply,  *  I  have  already  given  my  opinion.'  He  adced  where  you  got 
this  blanket  from  and  was  told  through  Fynn.  I  said,  you  ask  me  where  Maki  is,  now 
you  tell  me  where  the  messenger  to  the  doctor  is,  answer  me  that."  He  replied,  **  You 
tell  me  as  you  seem  to  know  all  about  it."  I  said,  *'  He  has  gone  with  Man.  He  also 
is  the  son  of  a  great  councillor,  and  it  is  a  very  strange  thing  that  you  do  not  question 
me  about  him  as  well  as  Maki."  He  got  up,  and  was  laughed  at  by  several  of  his 
counoillorB. 

4985.  Who  had  instigated  the  "  smelling  out "  of  Maki  ? — The  other  ooundllors 
who  were  jealous  of  him.  I  believe  the  complaint  made  against  him  was  that  he  had 
gone  into  the  kraal  on  a  certain  night  and  thrashed  a  particular  ox,  with  a  switch,  and 
tnis  was,  in  the  doctor's  opinion,  an  attempt  to  bewitch. 

4986.  In  these  charges  of  witchcraft  does  the  accused  get  a  fair  trial  in  open  day, 
or  no  trial  at  all  ? — No  trial  at  all.  The  opinion  is  given  by  the  doctor,  and  the  man 
charged  is  not  allowed  to  ask  a  single  question.  He  is  seized  and  beaten  or  burnt  to 
death,  or  made  away  with.  If  the  man  is  of  some  influence  he  is  reported  to  the  (^ef 
before  the  sentence  is  carried  out,  but  if  a  common  man,  the  deed  is  done,  and  then  re- 
ported to  the  chief.  In  what  manner  are  they  burnt  to  death  ? — Old  Bamela,  the  chief 
councillor,  was  pegged  down  and  hot  stones  placed  upon  him.  His  life  was  taken  be- 
cause Bjreli's  son  Fynn  died.  I  believe  that  is  the  general  way  they  bum  a  man  to 
death. 

4987.  Were  these  practices  CDiinected  with  witchcraft  common  among  the  Gx»dekas 
lip  to  the  time  you  left  them  ? — Thoy  were ;  but  I  can  recollect  few  instances  in  which 
cattle  were  seize«l,  and  I  have  not  known  of  a  man  being  put  to  death  for  some  time. 

4988.  In  regard  to  the  government  of  the  natives  in  the  Dependencies,  do  you 
consider  that  t 'ley  should  be  governed  by  a  system  based  on  Kafir  or  colonial  law  N— I 
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Winum  Mafirty    think  on  Kafir  law.      They  would  understand  it  better,  and  there  ore  a  great  many 
DjnaidFynn.       Kafir  law8  whioh  are  very  good. 
Oct.  10  1881.  4989.  Will  you  mention  some  of  these  laws  ? — There  is  the  spoor  law. 

4990.  Do  you  consider  the  spoor  law  a  great  protection  to  frontier  farmers? — 
I  do. 

4991.  Is  it  not  an  unfair  law  which  makes  people  responsible  for  a  theft  of  whidi 
they  have  no  knowledge  P — ^It  would  appear  to  be  so  in  our  way  of  thinking.  It  makes 
them  however  all  the  more  careful.  They  become,  as  it  were,  all  detectives  and  look 
after  their  cattle  closely. 

4992.  Were  Europeans  resident  in  Kreli's  eoimtry,  when  he  was  independent, 
responsible  for  spoors  ? — No ;  Kreli  said  that  white  people  were  not  those  who  stole 
cattle  and  their  houses  were  not  those  to  which  they  could  bring  cattle. 

4993.  Do  you  think  it  would  be  just  to  maintain  the  spoor  law  and  exempt  Euro- 
peans from  its  application  P — I  don't  think  I  shoidd  exempt  them,  because  more  than 
half  the  traders  in  Kafirland  are  very  low  characters,  and,  comparatively  speaking,  there 
are  very  few  respectable  traders,  and  these  low  characters  would  like  to  benefit  by  such 
a  law  in  every  way.  They  try  to  have  the  benefits  of  the  Kafir  law,  but  on  the  other 
hand  they  will  never  allow  the  Kafir  law  to  work  against  them. 

4994.  Woidd  you  apply  a  code  of  law,  based  upon  Kafir  law,  to  the  natives  resident 
in  the  colony  P— No,  I  shoiild  say,  let  colonial  law  be  applied  to  them. 

4995»  Would  you  make  any  reserv^ation  in  regard  to  certain  customs  of  theirs 
which  are  not  met  by  our  laws,  for  instance  ukulobola  ? — ^I  would  look  upon  ukidobola 
as  simply  a  matter  of  contract,  and  treat  it  as  such. 

4996.  Then  you  would  follow  the  native  customs  in  this  respect  P — Yes. 

4997.  You  would  have  colonial  law  recognize  Kafir  customs  as  far  as  they  apply 
to  marriage  P — Yes. 

4998.  But  would  you  allow  their  customs  to  be  recognized  in  regard  to  polv- 
gamous  marriages  P — Certainly  not ;  I  should  recognize  only  one  wife  in  tne 
colony. 

4999.  What  would  you  do  in  disputes  arising  in  regard  to  transactions  from  uku- 
lobola in  second  and  third  marriages,  contracted  by  natives  according  to  native  law  ? — 
I  think  that  if  the  matter  could  not  be  settled  privately  amongst  themselves,  it  should 
not  be  entertained  by  the  magistrate,  and  by  that  means  no  case  could  come  into 
court. 

6000.  Would  not  this  lead  to  Kafir  fathers  marrying  their  daughters  over  and  over 
again  P — ^It  would,  perhaps,  for  a  time,  but  when  it  was  found  they  could  gain  nothing, 
it  would  wear  itself  out. 

6001.  Would  this  conduce,  in  your  opinion,  to  put  down  polvgamy  in  the  colony  P 
— Yes,  for  if  the  others  were  not  recognized  by  law,  a  father  would  say  to  a  man,  who 
asked  for  his  daughter,  "You  are  already  married." 

6002.  What  would  be  the  effect  of  such  a  course  on  the  native  mind  P — The  effect 
would  depend  upon  how  the  matter  was  put  to  them.  If  they  were  told  that  the 
Government  intended  only  to  recognize  one  wife  and  that  all  other  wives  would  be 
married  at  their  own  risk,  then  I  tnink  the  effect  would  be  mischievous,  especially  if 
they  knew  their  oases  would  not  be  entertained  by  the  magistrates. 

6003.  Do  you  think  the  present  time  an  opportune  one  to  introduce  any  changes 
of  this  nature  among  the  natives  P — ^No,  not  at  all,  not  imtil  a  period  of  peace  has  m- 
tervened. 

6004.  In  what  way  would  you  oommimicate  any  laws  which  may  be  made  to  the 
natives  so  that  they  should  comprehend  them  in  a  true  light  P — I  am  of  opinion  that 
the  Secretary  for  Native  Affairs  ought  to  go  into  a  district,  and  that  he  should  point  out 
to  the  people  anything  which  was  to  be  made  actionable,  and  that  it  would  be  punished 
by  fine  or  imprisonment.  The  law  should  be  fully  explained  by  him.  This  has  never 
yet  been  done  properly. 

5005.  Do  you  think  that  some  officer  should  be  appointed  to  visit  the  various 
districts  and  properly  explain  any  change  in  the  laws  P — Yes,  and  he  should  be  a  man 
who  thoroughly  understands  the  nature  of  the  peoi)le  with  whom  he  has  to  deal.  All 
dans  are  not  alike,  indeed  there  exists  some  marked  difference  in  each.  In  explaining 
any  law  to  them  he  shoidd  be  so  able  to  represent  it  that  to  them  it  would  appear, 
if  possible,  not  a  new  law,  but  rather  an  improvement  on  their  existing  custom. 

5006.  Would  this  be  better  than  explaining  the  law  through  their  magistrates  P — 
There  are  very  few  magistrates  in  whom  the  natives  have  confidence.  There  are,  of 
course,  exceptions,  men  who  are  beloved  by  the  natives,  and  who  rule  the  people  by 
their  own  personal  iuttuenee,  and  the  value  of  such  men  cannot  be  too  highly  estimated. 
But  there  are  others,  who,  perhaps,  following  mistaken  views,  afford  but  a  sorry  medium 
between  the  Government  and  the  natives. 
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5007.  Then  personal  influence  has  much  to  do  with  the  good  governing  of  a  WUlUm  B^fertt 
district  ?— It  has,  in  fact  everything.  IhmMJ^m. 

5008.  Do  you  think  that  a  code  of  laws  draA^-n   up,  and    placed  in  the  hands   of  Oct.  10, 1881. 
magistrates,  and  one  which  the  natives  themselves  could  imderstand,  would   be   a  very 

great  check  upon  magistrates  as  well  as  an  assistance  to  them  ? — Decidedly  it  would. 
From  experience  I  learned  that  as  long  as  things  went  straight,  you  could  use  almost 
any  law,  but  that  immediately  they  went  crooked,  it  was  useless  to  ask  Government  for 
instructions  how  to  act.  I  never  had  any  such  assistance.  After  the  trouble  was  over 
it  was  simply  approving  what  I  had  done. 

5009.  What  principles  did  you  generally  follow  in  adjudicating  cases  brought 
before  you  ? — The  principles  of  common  sense.  I  had  no  law  and  had  to  go  on  the 
merits  of  the  case.     I  took  a  common  sense  view  of  it  on  the  basis  of  Kafir  law. 

5010.  And  did  you  find  that  sufficient  ? — Yes. 

5011.  Did  you  have  native  coimcillors  to  assist  youP — No,  not  in  Tembuland. 
Sometimes  I  had  one  or  two  headmen  who  had  come  there  as  listeners,  or  to  give  me  any 
information  I  might  happen  to  want ;  but  they  did  not  decide  the  case. 

5012.  Did  you  allow  these  men  to  express  their  opinion  before  you  gave  judg- 
ment ? — All  would  depend  upon  the  nature  of  the  case.  Sometimes,  for  instance,  if  I 
had  invited  some  of  Stockwe  s  people  I  woidd  try  and  obtain  their  opinion  before  I 
gave  my  judgment ;  though,  as  a  rule,  this  was  unnecessary. 

5013.  Do  you  think  it  woidd  be  useful  for  the  magistrates  in  the  Dependencies  to 
have  intelligent  natives  present  at  the  hearing  of  cases  and  stat«  their  opinion  ? — Yes,  I 
think  so,  and  I  should  like  to  mention  my  reasons.  f 'aptxiin  Blyth  frequeutl}'  adopte^l 
this  plan  in  Fingoland,  and  I  observed  that  it  pleased  and  gratified  the  headmen,  at 
the  same  time,  bringing  them  well  imder  the  control  of  the  magistrate.  They  were 
always  about  the  office  and  they  got  hold  of  more  reliable  information  than  those  who 
kept  away.  They  did  not  accept  statements  upon  mere  hearsay,  but  would  go  and  find 
out  and  hear  for  themselves.  It  did  good,  for  it  seemeil  to  give,  even  those  tried,  con- 
fidence in  the  magistrate,  for  they  knew  it  was  not  ho  alone  who  settled  these  cases,  but 
that  their  own  headmen  were  there  to  assist.  Besides  this,  I  think  it  gives  a  magi- 
strate a  good  opportimity  of  saying,  should  an^'thing  by  chance  go  wrong,  "  Your 
headmen  here  heard  the  case  and  it  was  explained,  and  if  there  was  any  faidt  we  are  all 
to  blame,  headmen  and  all." 

5014.  Would  you  have  these  hearlmen  selected  by  the  magistrate,  or  by  the  peo- 
ple ? — The  magistrate  might  select  one  and  the  chief  the  other.  If  the  selection  rested 
wholly  with  the  chief  it  would  not  work  so  well,  for  should  he  be  suspicious  he  would 
probably  select  the  very  worst  characters  in  the  place.  For  this  reason  he  should  be 
check-mated  by  being  permitted  to  select  only  one  councillor  and  the  magistrate  the 
other. 

5015.  And  where  there  are  no  chiefs  shoidd  the  headmeii  be  selected  by  the  magi- 
strate or  people? — I  think  it  would  be  best  for  the  magistrate  to  call  in  the 
people. 

5016.  Do  you  consider  the  system  among  natives  of  collective  responsibility  is  a 
good  one  P — Yes,  it  keeps  the  whole  family  in  check,  and  none  have  greater  power  over 
their  families  than  chiefs  and  headmen. 

5017.  You  would  hold  them  responsible  ? — Yes. 

5018.  Do  you  think  such  customs  as  m^'wyWwc  and  circumcision  should  be  treated 
as  criminal  offences  ? — ^No,  I  think  they  should  be  allowed  as  long  as  done  privately, 
and  they  are  regarded  by  the  tribe  as  being  of  great  importance.  The  one  custom  is 
introducing  the  girl  and  the  other  the  youth  into  society,  and  without  these  t^'o  forms 
have  been  respectively  gone  through,  the  boy  and  girl  are  looked  upon  as  nobodies,  and 
until  the  rite  is  gone  through  they  would  not  be  happy.  If  prevented  it  woidd  make 
them  miserable  and  dissatisfied  with  themselves,  and  the  Government  also. 

5019.  Mr.  liolhnri.]  In  regard  to  their  customs,  which  are  generally  considered 
immoral,  such  as  the  dances,  would  you  legislate  against  them  in  the  colony  P — No. 
Here,  for  instance,  in  the  dances  of  the  lundudo,  the  marriage  dance,  also  the  dance  they 
call  the  intholambe^  which  is  simply  a  collection  of  women  dancing  and  clapping  their 
hands,  and  a  man  in  the  middle.  They  form  good  amusement  to  them,  and  there  is  no 
great  harm.  The  only  \^Tong  in  the  wndudo  is  that  they  are  naked  and  wear  the  oribe 
skin  behind.  The  infonjatfp  dance  is  the  one  I  think  shoidd  be  conducted  in  private,  as 
they  invite  a  lot  of  loose  girls  and  women  to  be  present,  and  great  immorality  sometimes 
takes  place. 

5020.  What  provision  woidd  you  make  for  suppressing  it  in  public  P — They  should 
be  obliged  to  remain  in  the  hut  until  such  time,  as  tne  father  of  tne  girl  had  killed  the 
beast  for  the  girl,  and  it  was  publicly  known  that  the  girl  was  out,  and  he  might  report 
to  the  magistrate,  or  headman,  that  his  daughter  had  attained  maturity. 
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WiUimn  Jtafirty  5021.  Do  you  tliink  there  should  be  some  official  present  at  these  dances  ? — ^I  don't 

Dimald  Fjfnn.       think  the  people  would  like  it,  they  are  rather  jealous  of  the  presence  of  strangers,  and 
Oct.  10, 1881.      might  not  like  the  interference,  but  still  it  might  be  done. 

5022.  And  should  any  transgression  of  the  law  take  place,  how  would  you  punish  ? 
— I  would  fine  the  headman,  or  man  who  innted  them,  for  a  contravention  of  the 
law. 

5023.  Mr.  Stanford,']  Do  you  recommend  that  polygamy  should  be  tolerated  in  the 
Dependencies  or  not  ? — I  should  say  not,  but  the  difficulty  is  how  to  prevent  it. 

5024.  Seeing  that  it  cannot  be  prevented,  do  you  recommend  that  it  should  be 
recognized? — Certainly  not,  we  must  wait  for  opportunities  for  gradually  abolishing 
those  customs,  which  cannot  altogether  be  at  once  prevented. 

5025.  What  woidd  be  the  result  of  endeavouring  to  prevent  polygamy  amongst  the 
natives  ? — Great  confusion,  and  I  think  it  would  give  Government  much  trouble. 
Indeed,  I  don't  think  it  could  be  done,  and  it  is  a  matter  which,  for  the  present,  should 
be  overlooked. 

5026.  If  any  attempt  was  made  to  do  away  with  it,  woidd  not  a  greater  evil  be 
created  than  at  present  ? — Yes,  as  there  woidd  be  less  control  over  the  women. 

5027.  Have  you  found  that  the  women  are  much  attached  to  their  customs? — I  have. 

5028.  Do  they  pride  themselves  on  cattle  being  paid  foi  them  ? — ^Tes ;  a  woman 
looks  upon  herself  as  disgraced  if  her  husband  has  not  paid  for  her,  and  she  is  discon- 
tented and  unhappy  imtd  he  has. 

2029.  Are  they  satisfied  to  become  polygamous  wives  ? — Yes,  if  their  husbands  are 
selected  by  their  fathers  they  are  boimd  to  go. 

5030.  In  your  opinion  are  there  now  as  man}^  forced  marriages  as  there  were 
formerly? — More  than  formerly.  A  father  selects  a  man,  sa\'  in  Pondoland,  he  orders 
his  daughter  to  get  ready  and  she  is  taken  away.  They  are  often  thrashed  and  ill-used 
before  leaving  the  kraal  to  be  conducted  to  her  intended  husband. 

6031.  Among  what  tribes  is  it  still  frequent  ? — Among  the  Bomvanas,  the  Tem- 
bus,  the  Gcalekas,  in  fact,  all  the  tribes  beyond  the  Bashee.  It  is  not  so  publicly  done 
as  it  used  to  be,  but  still  it  is  done. 

5032.  Have  you  seen  any  cases  of  ill-treatment  ? — I  have  only  seen  one,  but  I 
have  heard  of  a  great  many. 

5033.  Then  the  consent  of  the  girl  is  not  necessary  in  a  Kafir  marriage  ? — ^No, 
she  is  not  asked,  but  simply  told  by  her  mother  to  get  ready.  One  of  Kreli's  daughters 
bad  misbehaved  herself,  and  he  told  me  he  did  not  know  what  to  do  with  her,  and 
talked  about  sending  her  into  Gcalekaland  to  some  councillor.  I  said,  "  No,  Kieli, 
don't  send  her  to  him,  let  Umyungala  have  her,  he  is  a  really  good  Kafir  and  can  pay 
for  her."  He  said  "  All  right,  if  you  say  so,  let  him  give  me  a  marriage  dowry,  and 
she  shall  go  in  a  few  days,'  and  so  the  matter  was  decided.  She  was  told  by  her 
mother,  and  that  was  all  she  knew.  Another  daughter  of  Kreli's  married  Ghingelizwe, 
and  another  was  sent  to  Stockwe. 

5034.  Did  any  of  those  girls  make  any  objection  ?— Tlie  one  sent  to  Stockwe  did,  she 
said  she  did  not  like  him,  because  he  had  already  married  Emma,  Sandili's  daughter. 
The  girl  said,  she  would  rather  be  the  wife  of  a  man  who  had  married  the  daughter  of 
any  other  chief. 

5035.  Was  any  regard  paid  to  her  objection  ? — No  ;  she  was  ordered  to  go  some 
time  during  my  absence  in  Tembuland,  but  the  question  was  submitted  to  me  to  decide 
which  of  the  two  was  the  greatest  wife,  Emma  or  Kreli's  daughter.  I  replied  that  I 
must  consider  so  important  a  matter,  and  that  I  must  see  Stodcwe.  When  he  came,  I 
said,  "  Well  Stockwe,  about  this  affair  of  }  our  \^dves,  now,  who  sent  you  Emma  ?"  He 
said,  "  The  Government  " ;  "And  who  sent  you  the  other  wife  ?  "  I  asked.  "  Kreli," 
replied  he.  "  Well  then,"  said  I,  "  which  is  the  greater  chief,  the  Government  or 
Kreli  ?  ''     "  The  Government,"  said  he.     "  That  then  decides  the  matter." 

6036.  Do  you  think  it  advisable  in  any  way  to  secure  the  consent   of  the   girl  in 

Eublio  to  her  marriage  in  order  to  check  these  enforced  marriages  ? — If  possible.  I  be- 
eve  that  they  love  as  well  as  any  other  people.  If  it  was  allowed  I  think  young  peo- 
ple would  form  attachments,  supposing  Kafir  custom  permitted  a  man  to  pay  his 
addresses  to  the  daughter  of  a  chief  or  coimcillor ;  but  this  it  does  not,  though  there  oan 
be  no  doubt  that  they  have  "  fancies  "  as  well  as  the  sexes  of  other  nations.  I  think 
they  would  not  tell  their  friends  or  relations,  but  I  believe  a  girl  woidd  inform  the 
magistrate  of  a  district.  I  may  say  that  I  approve  of  the  Natal  system  of  limiting  tiie 
dowry,  and  the  presence  of  an  official  witness  at  the  marriage  ceremony,  but  I  consider 
great  care  should  be  exercised  in  regard  to  the  appointment  of  such  an  official,  a8  there 
would  be  great  opportunity  for  bribery. 

5037.  Is  ukuiobola,  in  your  opinion,  a  simple  purchase  and  sale  ? — It  is,  but  it 
creates  relationships  and  obligations. 
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5038.  Is  much  regard  paid  by  the  natives  in  forming  family  connections  by  mar-     Trunam  . 
rlage  ? — Yes,  especially  by  chiefs  and  headmen.  Donald 

0039.  Do  tney  themselves  look  upon  it  as  a  sale  ? — Not  among  the  higher  ranks,  Q^t.  lo, 
but  at  the  same  time,  they  would  not  give  their  daughters  to  men  who  could  not  pay, 
though  very  frequently  they  will  send  their  daughters  to  men  who  can  give  perhaps 
only  haK  the  dowry,  just  for  the  purpose  of  gaining  influential  alliances.  For  instance, 
Kreli  maiiying  his  daughters  as  he  did,  was  rather  for  the  sake  of  securing  influential 
connections  with  members  of  powerful  families  than  by  a  desire  for  cattle. 

5040.  In  cases  where  the  husband  dies  and  the  ^vife  is  left  destitute,  has  she  the 
right  to  claim  support  from  her  friends  on  account  of  the  dowry  that  has  been  paid  for 
her  ? — Yes,  and  then  she  may  re-marry,  the  cattle  paid  would  belong  to  her  eldest  son, 
although  she  may  have  several  brothers  at  the  kraal. 

5041.  Would  you  recommend  the  registration  of  all  marriages  in  the  colony? — 
Yes,  I  think  it  would  simplify  matters. 

5042.  Would  you  make  such  registration  compulsory  or  permissive  ? — Com- 
pulsory. 

5043.  What  penalty  would  you  impose  for  non-registration  ? — That  a  man  woidd 
have  no  right  to  bring  cases  into  court  unless  the  ^viie  was  registered,  and,  in  that  way, 
only  would  I  make  it  compulsory. 

5044.  Would  you  register  all  marriages  polygamous  as  well  as  first  marriages  P — 
Yes,  I  think  it  wovdd  be  necessary  to  do  so  up  to  a  cei-tain  time,  and  then  they  should 
receive  warning  that  after  that  date  only  one  marriage  will  bo  recognized,  so  that  no 
injustice  would  be  done  to  any  existing  maniage. 

5045.  Would  you  adopt  the  same  system  in  the  Dependencies  ? — ^I  think  it  would 
be  advisable  to  do  so  when  practicable. 

5046.  Could  not  the  number  of  a  man's  wives  be  obtained  indirectly  through  the 
hut-tax  returns  ?— It  might  be. 

5047.  Can  you  suggest  any  other  method  by  which  this  could  be  obtained  P — I 
think  if  every  man  gave  in  the  name  of  his  great  wife  and  the  names  of  his  other  wives, 
and  we  told  him  that  the  object  was  to  enable  the  Grovemment,  in  case  of  his  death,  to 
deal  properly  with  his  property,  two  purposes  would  be  answered,  you  would  know  how 
many  wives  he  had  and  the  name  of  his  great  wife.  The  object  would  be  to  protect 
this  latter,  together  with  her  children,  and  the  sooner  her  name  was  registered  the 
better. 

5048.  Mr.  Rollaail.']  If  we  were  to  attempt  registration  of  wives  in  the  Dependen- 
cies now,  would  it  not  cause  great  suspicion  and  probably  disturbances  P — Yes. 

5049.  And  if  they  found  out  that  our  object  was  to  check  polygamy,  would  not 
such  disturbances  become,  in  all  probability,  very  serious  ? — Yes,  the  people  would  most 
likely  say.  and  with  justice,  that  their  wives  and  marriages  were  private  matters,  with 
which  we  had  nothing  to  do,  or  right  to  interfere. 

5050.  And  if  we  adoptod  the  Natal  system  of  charging  a  fee  of  lOs.  for  registering 
their  wives,  would  not  that  be  very  like  an  imposition  P — No,  not  if  first-started  in  the 
colony  where  it  had  become  law,  which  law  was  afterwards  transferred  to  the 
Transkei. 

5051.  Do  you  think  the  charge  too  great  P — I  think  it  would  be  rather  too 
much. 

5052.  Ai>art  from  any  iclf\a  that  w«.  nay  have  communicated  to  them,  do  you  think 
that  the  Kafir  girls  consider  it  a  grievance  to  be  married  mthout  their  consent  being 
asked  P — Certuinly  not,  it  is  what  thoy  have  been  brought  up  to,  and  they  do  not  know 
any  other  law  than  obedienc?,  and  to  take  the  husbands  their  father  choses  for 
them. 

5053.  I  suppose  they  think  it  as  natural  as  French  girls  do  ? — Yes. 

5054.  I  ])resume  that  the  idea  is  gaining  ground  amongst  them  that  being  forced 
to  marry  against  their  inclinations  is  a  hardship  P — I  think  the  idea  is  one  put  forward 
by  Europeans.  The  girl  is  regarded  as  her  father's  property,  and  can  be  sent  away  at 
any  time. 

5055.  Do  you  think  it  causes  any  immorality  P — I  do  not  think  it  does.  No  Kafir 
woman  dislikes  her  home  if  she  has  been  properly  paid  for,  and  is  looked  after. 

5056.  Mr.  Stanford,']  What  is  the  general  state  of  morality  among  the  Kafirs  P-— 
Adultery  or  fornication  are  not  regarded  as  serious  crimes  imtil  a  woman  or  girl  is 
caught  in  the  act.  If  a  husband  discovers  another  man  with  his  wife,  the  offence  is 
generally  compensated  by  private  arrangement,  but  should  the  offender  refuse  to  pay, 
the  injured  party  brings  the  matter  to  tne  notice  of  the  chief,  who  imposes  a  penalty  for 
the  onme.  If  a  girl  elopes  with  a  man  the  father  of  the  girl  follows  them,  and  the 
man  pays  a  beast,  after  a  time  he  may  pay  the  whole  dowry,  when  that  is  done,  they 
are  considered  married.     As  a  general  rule  married  womeij  0X0  not  faithful  to  thehr 

LL  2 
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William  Raferiy    husbauds,  for  should  a  woman  be  without   a  lover,   or  admirer,   she  considers  herself 

DonM  Fynn,         disgraced. 

Oct.  10, 1881.  5057.  Is  it  a  recognized  thing  then,  for  Kafir  manied  women  to  have  these  ad- 

mirers ? — I  can  safely  say  that  ninety-nine  Kafir  women  out  of  a  hundred  have  them. 
It  is  common  among  the  natives  of  all  classes,  civilized,  semi-civilized,  and  heathen. 
From  my  experience,  I  consider  the  stations  quite  as  bad  as  any  kraal.  I  have  lived 
near  mission  stations  all  my  life,  and  no  complaints  are  made  there  simply  because 
matters  are  hushed  up  by  the  headmen  or  the  chief,  and  the  missionary  never  sees  any- 
thing himself. 

5068.  What  do  you  look  upon  as  essential  to  constitute  a  Kafir  marriage  ? — The 
pajonent  of  the  dowry,  the  shedding  of  blood,  and  the  dance.  It  is  done  in  this  way : 
First  of  all  an  assegai  is  sent  by  the  father  of  the  girl  to  the  man,  who  acknowled^ 
its  receipt  by  sending  a  beast  in  return.  On  this  the  father  at  once  bemis  to  provide 
such  au  outfit  as  he  considers  suflieient  for  his  daughter,  and  which  usually  cousiBts  of  a 
pot,  an  axe,  a  necklace  of  beads,  buttons,  a  blanket,  and  a  mat,  all  of  which  are  pre- 
sented to  the  girl  as  her  dowry.  Two  or  tliree  old  women,  a  few  companions,  girls  of 
about  her  own  age,  and  some  half-dozen  men  accompany  the  bride  to  ner  futiwe  hus- 
band's kraal.  Should  she  be  a  chief's  daughter  the  people  of  the  kraal  to  which  she  is 
going  turn  out  and  attempt  to  drive  off  the  approaching  party,  who,  provided  they 
succeed  in  driving  the  beast  destined  for  their  entertainment  into  the  kraal^  before  the 
opposing  force  can  turn  them  back,  then  take  possession  of  the  kraal.  The  slaughtering 
of  an  ox  follows,  and  it  is  reported  to  the  bridegroom  that  the  party  hold  po^fiefisioa.  of 
the  kiaal,  whereupon  the  bride  with  one  or  two  of  her  companions  attend  before  'the 
men,  the  whole  of  the  upper  part  of  her  body  uncovered,  and  they  criticise  her.  She 
then  returns  to  the  hut.  A  dance  then  takes  place,  at  which  they  collect^  in  laive 
numbers,  and  the  rejoicings  and  feastin^s  are  kept  up  for  perhaps  a  couple  of  days,  the 
wedding  party  remaining  imtil  the  girl  is  paid  for.  In  the  meantime  tney  are  sending 
backwards  and  forwards  to  the  father  to  repoii  how  matters  are  progressing,  and  cattle 
are  paid  every  day.  The  final  act  is  in  the  dance,  when  the  bride  throws  the  assegai 
into  the  kraal.  For  a  common  girl  eight  or  ten  head  of  cattle  is  a  good  dowry.  If 
she  be  the  daughter  of  a  chief  from  sixty  to  seventy  or  even  a  hundred.  Gangelizwe 
paid  a  himdred  and  thirty  for  his  wife. 

5050.  Are  you  acquainted  witli  the  native  law  of  inheritance  ? — Yes. 

5000.  Do  you  think  it  a  good  law  and  suitable  to  the  natives  ? — It  suits  them,  and 
I  think  it  is  very  fair  if  you  examine  into  it.  I  doubt  if  anything  we  could  introduce 
could  better  it  so  as  to  satisfy  the  people. 

5061.  Would  you  recommend  that  the  native  law  of  inheritance  be  legalized  in  the 
Dependencies  as  well  as  the  colony  ? — I  think  it  would  be  as  well. 

5062.  Can  a  Kafir  woman  hold  i)roperty  in  hor  own  right  ? — Not  if  she  is  un- 
married, and  if  she  is  married  and  the  mother  of  one  son,  the  property  belongs  to  that 
cliild,  and  if  there  is  no  son  it  belongs  to  her  eldest  brother,  or  father,  if  living. 

500'].  A  manied  woman  earning  money,  would  such  property  go  to  the  house 
to  wiiich  she  belonged? — Yes,  all  her  earniugs  would  go  to  that  house,  and 
her  husband  camiot  touch  anything  without  her  j)erm;ssion  or  the  permission  of  that 
family. 

5064.  How  ;uo  Ciitllo  lec^Ivpd  as  dowiiffS  dis]to6<'d  of  ? — If  the  girl  belongs  to  the 
right-hand  hous.:*,  the  big  house  woidd  ^q\  ji  bejif^t  or  two,  but  the  whole  of  those 
cattle  belong  to  that  house  after  deductions  have  been  made  by  the  father  to  pay  the 
viuious  people  who  supplied  do^vTy  for  his  daughter. 

5065.  Does  a  minor  house  receive  an^lhiiig  when  the  daughter  of  a  great  house  is 
married? — It  has  no  (jlaim,  but  very  often  cattle  are  given  them.  It  is  usual  during 
the  lifetime  of  a  Kafir  for  him  to  apportion  out  his  property.  When  a  man  dies  the 
whole  of  the  property  goes  to  the  eldest  son  of  the  great  wile ;  but  minor  houses  have  a 
certain  right  to  tne  cattle  they  have  been  milking  for  some  time,  and  the  heir  allows 
them  to  retain  part  of  the  stock. 

5066.  In  settling  cases  of  ukulobola,  is  the  increase  of  cattle  ever  taken  into  con- 
sideration, or  is  only  the  original  number  of  cattle  paid  ? — Only  the  original  number, 
that  is  to  say,  if  seven  were  paid,  only  seven  would  be  returned.  They  count  the  calves 
driven  to  a  house,  but  not  those  bom  there. 

5067.  Where  a  father  has  ai)portioned  his  stock  during  lifetime,  and  dies,  do  heirs 
succeed  to  property  in  each  house  according  to  that  apportionment  ? — No,  only  the  eldest 
son  of  the  chief  house  or  the  right-hand  son  has  any  right  whatever ;  the  others  are 
unable  to  inherit. 

5068.  Mr.  RoUandJ]  Supposing  there  is  no  male  issue  from  the  great  house,  who 
becomes  the  heir  in  cases  where  there  are  other  houses  ? — The  son  of  one  of  the  houses 
{attached  to  the  ^reat  house  is  taken. 
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5069.  Are  cases  of  disputed  inheritance  frequent  in  the  chief's  court  ? — Very  fre-     WiUiam  Rafwty 
quent,  there  are  more  of  those  cases  than  any  other.  DoyvaUFynn, 

5070.  Can  a  woman,  according  to  Kafir  law,  be  legally  married  without  her  father's      Oct.  lO,  1881. 
consent  ? — Yes  ;  her  brother  can  consent  if  he  be  there ;  he  can  give  his  sister  away  in 
marriage,  and  it  is  quite  legal  if  the  dowry  is  paid.     Should  there  be  any  dispute  as  to 

dowry,  however,  the  girl  can  go  back  to  her  father,  and  the  brother  and  husband  have 
to  settle  the  contract  between  them. 

5071.  Would  a  marriage  in  which  Ihizi  was  paid,  but  no  cattle  slaughtered,  be  a 
valid  marriage  ? — Yes,  it  is  a  marriage  in  this  way :  a  portion  of  the  cattle  is  paid,  and 
the  dancing  part  of  the  business  is  put  off  for  some  reason  or  other,  but  when  the  full 
amoimt  is  paid  then  the  beast  is  slaughtered  and  the  ceremony  completed. 

5072.  But  if  there  was  no  beast  slaughtered,  would  it  be  a  legal  marriage  ? — No ; 
if  ten  or  fifteen  years  elajised  without  a  beast  being  killed  it  would  be  no  marriage.  All 
the  women  married  since  1878  have  not  been  danced  for  on  account  of  the  disturbed 
state  of  the  country,  and  consequently  their  marriages  are  incomplete  and  will  remain 
so  until  the  coimtry  has  quieted  down. 

5073.  Do  you  think  the  slaughtering  of  that  beast  is  as  much  an  essential  of  the 
marriage  as  the  payment  of  the  ikazi  ? — Yes,  it  is  the  making  known,  the  publication 
of  the  marriage  cei-emony,  to  the  whole  country. 

5074.  If  instead  of  slaughtering  a  beast  and  paying  ikaziy  a  sum  of  money  was 
simply  handed  over,  would  that  be  considered  a  legal  marriage  ? — No,  not  acoorcUng  to 
Kafir  law,  but  I  believe  in  the  colony  such  things  have  been  done  owing  to  the  oor- 
ruptioii'  of  the  custom  by  the  Fingoes. 

6076.  If  a  man  marries  a  wife  and  she  dies  shortly  after  marriage,  what,  according 
to  Kafir  custom,  is  done  in  that  case  P — It  is  reported  to  the  chief,  then  to  the  father, 
but  nothing  can  be  claimed. 

5076.  Can  the  husband  recover  any  part  of  the  dowry  if  his  wife  should  die  child- 
less and  soon  after  marriage  ? — No,  not  if  she  dies  away  Irom  her  husband's  kraal,  and 
was  not  properly  attended  to  by  doctors.  In  fact,  where  there  is  any  neglect  to  be 
traced  to  the  husband,  then  he  cannot  claim.  But  if  the  woman  dies,  and  has  been 
attended  to  by  her  husband,  or  his  brothers,  then  he  has  a  right  to  claim  a  portion  of 
the  dowry,  if  his  wife  had  borne  him  no  children. 

5077.  And  if  a  man  loses  his  wife  he  reports  to  the  chief  ? — Yes,  and  he  is  en- 
titled, as  in  the  case  of  a  man  d3dng,  to  one  or  two  head  of  cattle. 

5078.  Mr.  Stanford?^  Do  you  consider  that  individual  tenure  should  be  given  as 
widely  as  possible  to  natives  in  the  colony  P — I  think  it  would  be  a  good  thing  in  the 
colony,  but  not  in  the  Transkei.  In  Mr.  Shaw's  district  (Kentani),  one-half  of  the 
thirty  acre  lots  have  been  surveyed  on  the  sides  of  mountains  where  there  are  a  great 
number  of  boulders  and  trees,  places  where  a  Kafir  would  never  think  of  cultivating. 
The  people  are  disgusted  and  have  continually  to  be  shown  the  beacons  dividing  the 
land. 

5079.  Is  not  that  the  fault  of  the  surveyor  P — I  think  the  system  is  bad,  it  is  no 
fault  of  the  surveyor,  and  I  beHeve  I  could  improve  on  the  system.  I  would  suggest 
occupying  ridges  along  the  coast,  forming  villages  of  not  more  than  twenty  families,  and 
each  kraal  a  hundred  yards  from  any  other.  Two  or  three  miles  further  up  along  the 
same  ridge,  another  village  might  be  placed,  leaving  ample  pasturage  for  stock.  Tten  I 
would  have  village  garden  lots  allowing  the  headman  of  such  village  to  divide  these 
lots  between  his  people.  Large  villages  should  not  be  formed,  as  they  become  very 
filthy.  The  kraals  should  not  be  near  to  one  another.  Eaoli  family  should  be  self- 
supporting,  otherwise,  if  a  man  had  more  com  tJian  the  others,  the  probability  is  that 
the  whole  village  would  live  upon  it,  and  if  he  had  ten  cows  in  milk  that  he  would  get 
very  little  of  it,  as  all  the  children  in  the  place  woiUd  be  for  everlasting  in  his  hut,  so 
that  it  would  be  perfect  misery  for  him  ;  indeed,  it  is  only  a  poor  man  who  should  live 
there  at  all. 

5080.  In  locating  them  in  these  villages  would  you  give  titles  to  the  building  lotfl 
and  to  the  arable  land,  or  let  them  live  in  common  ? — I  think  they  would  be  more  satis- 
fied to  live  in  common.  It  would  not  be  wise  to  compel  them  to  five  on  small  plots,  it 
might  cause  dissatisfaction.  The  other  day  I  was  riding  along  with  a  lot  of  KadSrs  who 
were  talking  about  the  magistrate,  the  conversation  was  general,  and  presently  a  man 
named  Wappi,  one  of  Kreli's  comicillors  exclaimed,  "  Look  here  !  supT)ose  a  new  magis- 
trate is  appointed  to  a  district,  be  goes  there  with  a  horse.  Good  !  ana  if  the  first  thing 
he  does  is  to  build  a  pig-sty,  you  may  put  him  do\vn  as  a  bad  magistrate,  for  every- 
thing else  will  be  bad.^'  "  Why  ?  "  I  asked,  "  In  this  way,"  replied  he,  "  The  next  thing 
he  will  do  will  be  to  put  you  in  a  bog  and  tell  you  to  live  there.  If  you  try  to  explain 
that  you  want  a  place  where  you  can  make  cellars  to  keep  com,  what  does  he  say  then  P 
^'^y?  P^y>  P^y>  P^y-     -^  ^'^  calves  cannot  live  there  on  account  of  the  damp,  we  can't* 
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P'iiiiani  Maferty  I  believe  in  d  man  like  old  King,  if  a  man  rides  a  good  horse  and  keeps  half  a  dozen 
Donald  Fynti,  cows,  he  is  a  good  man."  It  is  a  remarkable  thing  that  it  is  only  those  sort  of  men  who 
Oct.  10, 1881.       ^^v®  ^  liking  for  cattle  and  horses  that  they  take  to. 

5081.  Would  you  recommend,  in  the  colony,  that  individual  land  tenure  should  be 
made  oompidsory,  or  in  all  cases,  that  we  shoidd  only  give  it  to  those  natives  who  ask  for 
it  P — I  would  only  give  it  to  those  who  were  recommended  by  the  magistrate  or  super- 
intendent, as  men  who  imderstood  it  and  wanted  it.  I  would  make  it  a  thing  a  man 
should  work  for,  and  he  should  become  a  certain  class  of  man  to  hold  possession  of 
land. 

5082.  What  extent  of  arable  land  would  you  give  as  garden  ? — Thirty  acres  ;  a 
Kafir  always  looks  for  a  little  more  than  he  is  strictly  entitl^  to. 

5083.  Would  you  make  this  inalienable  to  white  men? — If  possible,  if  a  piece  of 
ground  was  granted  to  a  native  he  ought  not  to  have  permission  to  sell  that  ground  to  a 
white  man,  but  only  to  some  other  native  equal  to  himself.  If  a  native  tibought  he 
could  sell  to  a  white  man  he  would  not  long  retain  possession  of  his  property.  But  if 
the  white  man  knew  that  the  native  could  only  sell  to  his  fellows,  there  would  be  little 
risk  of  the  holder  of  the  ground  parting  with  it. 

5084.  Would  you  give  title  to  large  locations  simply  defining  the  outside  bounda- 
ries of  the  location  without  requiring  that  individual  tenure  should  be  granted  ? — ^Tes ; 
let  them  feel  that  they  are  seciure  against  the  Government,  because  it  is  the  Government 
that  they  do  not  trust. 

5085.  Woidd  you  have  such  titles  made  out  to  trustees,  chosen  by  the  people  them- 
selves  P — Yes,  let  the  people  choose  their  own  trustees. 

5086.  Do  you  thmk  it  advisable  to  establish  a  land  court  to  deal  with  all  disputes 
connected  with  land  in  the  colony,  or  would  you  leave  these  disputes  to  be  settled  by 
the  magistrate  of  the  district  ? — I  think  a  land  court  would  do  in  the  colony,  but  not  in 
the  Tr^skei. 

5087.  How  were  land  questions  settled  between  the  natives  across  the  Kei  before 
they  came  under  Government  P — When  two  men,  headmen  say,  disputed  about  a  right 
of  cultivation,  they  would  go  to  a  chief,  or,  perhaps,  Kreli  himself,  wno  would  send  down 
two  of  his  councillors  to  decide  the  matter. 

5088.  To  whom  does  the  land  belong  P — It  is  looked  upon  as  the  property  of  the 
chief,  though  they  generally  call  it  their  land. 

5089.  Would  you  say  the  chief  holds  it  in  tnist  for  the  people  ? — Yes. 

5090.  Were  there  many  native  farmers  in  Tembuland  when  you  were  there  ? — 
Yes. 

5091.  How  did  they  obtain  these  farms  P — It  was  a  suggestion  of  the  magistrates 
that  the  chief  should  grant  a  certain  nimiber  of  farms  to  proper  men  in  order  that  they 
might  instruct  others  how  to  grow  wheat  and  cultivate  to  advantage.  Three  persons 
were  selected  and  were  well  started.  I  tried  to  jiromote  the  plan  and  succeeded  in  doing 
so.  I  think,  had  it  been  continued,  it  would  have  been  a  good  thing,  because  they 
were  gifts  from  the  chief,  and  the  people  did  not  look  upon  themselves  as  being  forced 
in  any  way,  or  the  farms  as  being  thrust  upon  them.  A  farm  consisted  of  about  a 
thousand  acres,  or  eight  himdred,  and  so  on. 

5092.  How  did  these  men  succeed  ? — On  the  whole  they  did  very  well,  though 
some  were  better  than  others. 

5093.  Mr.  Holland,']  Do  you  think  this  system  of  gianting  farms  to  native  farmers 
is  preferable  to  dividing  the  land  into  tracts  owned  by  a  number  of  people  P — ^I  would 
have  the  people  divided  into  two  classes,  men  who  are  known  to  the  magistrate  as 
decent  and  respectable,  and  to  these  men  farms  might  be  given.  The  other  class  of  men 
should  certainly  be  loi«.ted  in  villages. 

5094.  Is  not  the  granting  of  land  to  individual  farmers  not  looked  upon  with  dis- 
like by  the  tribe  P — It  is,  but  nevertheless  they  then  have  something  to  work  for.  The 
great  ambition  of  a  Kafir  would  be  to  get  i>ossession  of  jproimd,  and  he  would  try  hard 
to  work  himself  into  the  good  graces  oi  a  magistrate  to  accomplish  his  purpose. 

5095.  Do  you  think  the  system  of  changing  magistrates  is  beneficial  or  otherwifleP 
— lean  safely  say  it  does  no  good.  Kreli  has  often  told  me  that  it  was  the  greatest  mis- 
take the  Government  ever  made  to  change  magistrates,  nothing  tended  more  to  render 
the  people  suspicious.  When  Mr.  Warner  left,  one  half  of  the  Tembus  weie  dead 
against  it ;  but  he  left  at  his  own  request,  and  it  was  through  no  fault  of  Government. 
So  much  depends  upon  the  magistrate,  for  the  Kafir  looks  very  closely  into  oharacter. 
They  are  chatty  and  curious,  eager  to  obtain  information.  I  have  always  found  that 
the  more  you  chat  with  a  Kafii*,  in  a  nice  way,  and,  at  the  same  time,  maintain  your 
position,  the  better  pleased  they  are  with  you.  A  stiff  sort  of  man  never  gets  on  well 
with  them,  and  they  dislike  a  man  always  in  office. 

5096.  Do  you  think  the  sale  of  brandy  to  the  natives  should  be  prohibited  P — Yes, 
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both  in  and  beyond  the  colony,  for  several  reasons.     When  I  was  in  Emigrant  Tembu-     miHaM  Ma 
land,  where  brandy  was  smuggled,  I  would  sometimes   send  for  the  chief,  and  he       J>onaidUFi 
would    be    drunk,   and   remain   so    for   a  whole  week.     When   at  last  he  came  he      oct.  lO,  i 
would  generally  be  in  a  "  boozy  "  and  muddled  condition,  his  headmen  being  in  the 
same  state.     Wherever  this  fellow  went  he  wanted  brandy.     The  consequence  was  that 
nothing  coidd  be  done  in  the  location  where  all  depends  upon  the  headman.      If  a  dis- 
trict is  to  be  controlled  by  chiefs  and  headmen  and  they   are  drunkards,  what  can  be 
done  ? 

5097.  Do  you  think  the  majority  of  the  natives  would  be  in  favour  of  a  prohibition 
of  the  sale  of  liqour? — ^Yes. 

5098.  Have  you  observed  whether  drunkenness  has  increased  or  diminished 
amongst  the  natives  ? — There  is  now  hardly  a  native  throughout  the  coimtry  who  does 
not  dnnk,  and  to  make  matters  worse,  the  people  mix  brandy  with  their  beer. 

5099.  Does  this  lead  to  the  increase  of  crime  ? — ^Yes ;  after  a  beer-drinking,  say, 
they  all  go  away  drmik,  and  if  they  do  not  quarrel  amongst  themselves,  they  thrash 
their  wives  with  knobkerries  when  they  get  home. 

5100.  Is  much  brandy  now  being;  smuggled  into  the  territory  beyond  the  Kei  ? — 
I  believe  it  is.  The  Bomvana  chiefs,  who  had  never  seen  drmk,  have  lately  taken 
to  it. 

5101.  Supposing  a  law  were  promulgated  prohibiting  the  sale  of  liqour  to  the 
natives,  how  would  you  define  a  native  ? — I  would  call  everybody  a  native  in  the 
Transkei. 

5102.  In  regard  to  the  pass  laws,  generally  speaking,  do  they  work  well  ?• — It  has 
suggested  itself  to  me  that  if  there  were  two  classes  of  natives  defined,  that  is,  a  re- 
spectable class  who  should  be  provided  ^ntll  certificates,  and  the  other  class  to  be  pro- 
vided with  the  ordinary  passes,  it  would  be  a  good  thing.  There  would  then  exist  a 
sort  of  promotion  to  look  forward  to ;  and  a  common  man,  who  had  to  walk  five  or  six 
miles  for  his  pass,  would  do  his  best  to  obtain  a  certificate,  and  the  man  who  held  a  cer- 
tificate would  feel  that  there  was  something  to  rise  to. 

5103.  Do  you  think  it  woidd  be  well  alwaj's  to  require  that  all  cattle  being 
removed  should  have  a  pass  ? — Yes,  and  the  people  themselves  woidd  not  make  any 
complaint  about  that ;  indeed  it  is  necessary.  But  there  are  instances  of  the  law  being 
evaded,  a  man  came  to  me  some  timo  back,  and  asked  for  a  pass  for  the  purpose,  as  he 
Slid,  of  remo^-ing  a  number  of  cattle  from  the  district  of  Queen's  Town.  It  turned  out 
that  these  were  cattle  that  he  had  herded  some  18  months  previously,  and  had  stolen. 
It  was  discovered  that  he  had  stolen  a  lot  of  cattle  some  time  before,  and  under  the  pass 
granted  had  made  himself  out  the  owner.  A  man  may  go  to  a  magistrate  and  say, 
*'  I'm  going  to  fetch  my  mfe  from  Fort  Beaufort,  and  she's  got  a  grey  mare  which  has 
been  given  her  by  her  brother,  and  I  wish  you'd  give  me  a  pass  to  bring  the  animal 
back."  In  all  probability,  this  mare  is  somebody  else's  property,  and  the  brother-in-law 
has  sent  to  tell  the  applicant  for  the  pass,  that  the  mare  will  be  handed  over  to  him  at 
such  and  such  a  place,  and  that  he  is  to  obtain  a  pass  for  a  grey  mare.  More  than  one 
half  of  the  horses  brought  here  are  obtained  in  tins  way.  The  other  day  a  man  pre- 
sented himself  to  me  with  a  request  from  his  magistrate  that  I  would  furnish  the  bearer 
with  a  pass  to  fetch  home  his  wife  and  daughter.  I  wrote  the  pass,  when  the  fellow 
said,  "This  is  all  humbug,  I  come  from  Kreli  to  tell  you  to  come  at  once,"  and  that  is 
just  how  we  are  taken  in. 

5104.  Is  there  any  remedy  for  this  state  of  things  that  j^ou  can  suggest? — No; 
when  headmen  are  bad  I  cannot  suggest  anything. 

5105.  It  has  been  said  that  "  the  Kafirs  are  a  nation  of  thieves,"  are  you  of  this 
opinion  ? — They  have  become  so  ^idthin  the  last  25  years,  but  they  were  not  so  origi- 
nally. 

5106.  Have  the  Fingoes  also  degenerated  in  this  respect  ? — Yes ;  all  natives  have 
done  so  more  or  less.  They  have  naturally  taken  advantage  of  our  loose  way  of  trust- 
ing to  them,  and  one-half  of  the  farmers  only  know  their  cattle  by  number  and 
nothing  more.  I  have  often  heard  natives  say  that  although  white  men  were  often 
very  fond  of  their  stock,  they  did  not  know  the  animals  well,  and  if  a  farmer  lost  a  red 
or  a  white  beast,  the  chances  were  a  hundred  to  one  whether  he  would  recognize  it, 
and  so  Kafirs  look  upon  most  white  men  as  simpletons. 

5107.  Are  you  aware  of  any  instances  in  which  men  have  become  celebrities  intlie 
estimation  of  Kafir  tribes  for  the  skill  and  daring  displayed  in  their  thefts  P — ^Yes ;  one 
man  in  particular,  named  Mqwatta,  who  was  perhaps,  at  one  time,  the  most  skilful  thief 
in  Tembuland.  Often  he  has  come  to  me  and  voluntarily  stated  how  he  went  about  a 
certain  theft  and  succeeded. 

5108.  Were  these  men  much  admired  ? — Very  much. 

5109.  Did  the  chiefs  usually  avail  themselves  of  their  services? — ^The  chiefs  never 


280  NATIVE   LAWS  AND  CUSTOMS  COMMISSION. 

Wtiiiam  Jtafertif  ordered  a  man  to  steal,  but  would  indirectlv  encourage  it.  A  well-established  thief 
ihruUd  Fynn.  would,  perhaps,  rec^eive  a  quiet  hint  that  a  cnief  would  like  say,  a  certain  horse,  if  it 
Oct.  10, 1881.       could  only  be  obtained  in  some  way  or  other    The  next  thing  would  be  that  one  would 

bear  of  that  horse  being  in  the  district. 

5110.  Is  it  usual  for  tliieves  in  different  tribes  to  play  into  each  other  hands  P — 
liately  they  have  almost  made  it  a  trade. 

5111.  Can  you  mention  any  instances  to  illustrate  this? — I  cannot  give  names. 
Two  men  from  Gcalekaland  were  brought  before  me  on  suspicion  of  ha>-ing  stolen  two 
horses.  They  produced  a  pass,  but  no  horses  were  entered  upon  it.  I  cross-questioned 
them,  and  at  last  they  acknowledged  to  having  stolen  two  liorses  and  had  taken  them  to 
Philip,  a  councillor  of  Stocks,  and  had  handed  them  over  to  him  in  exchange  for  two 
other  horses  stolen  from  Dordrecht.  All  four  horses  were  shortly  afterwards  claimed 
and  recovered  by  the  owTiers.  They  told  me  that  they  and  Philip  had  been  carrying  on 
this  system  of  exchange  for  some  time. 

5112.  You  discovered  the  theft  by  cross-examination  of  the  thieves  ? — Yes. 

5113.  Is  that  Kafir  law?— Yes. 

5114.  If  you  had  been  bound  by  the  technicalities  of  our  laws,  in  this  respect,  it 
would  not  have  been  pof^sible  for  you  to  have  discovered  the  theft  ? — No,  it  would  have 
been  impossible. 

5115.  In  dealing  \\\ih  natives,  do  you  think  it  is  necessary  that  Kafir  law,  in  this 
respect  of  examining  a  criminal,  should  be  maintained  and  followed  P — I  think  it  should 
in  the  Transkei,  but  not  the  colony. 

5116.  Why  not  in  the  colony? — They  are  so  well  protected  here  by  law  and 
agent«  that  any  attempt  to  cross-examine  a  prisoner  would  be  overruled,  but  if  it  oould 
be  done  in  the  colony  it  would  be  an  ad^•antage. 

5117.  Is  crime  more  easily  committed  by  natives  under  colonial  or  native  law  ? — 
They  look  iipon  our  law,  as  no  law  at  all,  simply  regarding  it  as  impotent. 

5118.  Why? — Because  they  are  so  well  protected  by  lawj^ers,  and  know  that 
unless  a  theft  or  crime  of  any  description  is  clearly  i)roved,  there  is  no  risk  of  punish- 
ment. 

5119.  Don't  you  think  it  is  necessary,  even  under  Kafir  law,  that  a  crime  should 
be  clearly  proved  ? — Yes,  but  the  prisoner's  statement  is  generally  taken  as  evidence 
against  him. 

5120.  Do  you  consider  that  in  native  cases  the  mode  of  procedure  should  be  very 
simple  ? — ^Yes,  and  clear  also,  in  order  that  they  may  imderstand  it.  Every  white  man 
does  not  speak  the  language,  and  more  than  half  the  interpreters  cannot  explain  matters 
in  the  proper  light,  and  for  that  reason  it  shoiUd-  be  very  clear  and  simple. 

5121.  Do  the  natives  value  the  pri>'ilege  of  comingbefore a magktrate  and  stating 
their  o^^ti  cases,  without  the  intervention  of  agents  ?— Yes  ;  although  they  appreciate 
getting  off  in  a  case,  through  the  efforts  of  an  agent,  but  should  they  loose  they  always 
put  it  down  to  some  humbug  on  the  part  of  the  agent  and  magistrate. 

5122.  What  is  the  Kafir  opinion  in  regard  to  our  system  of  magistrates  and 
having  agents  in  courts  ? — Kreli  very  frequently  told  me  that  he  failed  to  see  any 
advantage  in  becoming  civilized,  or  adopting  anything  introduced  by,  or  belonging  to, 
a  white  man.  "  First  of  all,"  said  he,  '*  If  there's  a  case  against  you,  a  lot  of  money 
must  be  paid  to  a  man  simply  to  talk  up  your  case,  and  this  he  would  do  in  such  a  way 
as  to  make  a  greater  case  of  it  than  it  really  was,  in  order  to  increase  the  costs  to  the 
amount  he  wanted  to  make.  If  he  was  a  man  who  had  no  influence  or  power  the  case 
would  probably  be  lost,  or  if  the  magistrate  was  afraid  of  him  then  he  might  perhaps 
win  your  case.  If  he  was  a  man  the  magistrate  happened  to  dislike,  he  was  certain  to 
lose  the  case,  when  the  whole  of  the  expenses  would  come  upon  the  plaintiff.*'  There- 
fore Kreli  could  not  see  any  advantage  in  appearing  before  a  magistrate.  He  was  of 
opinion  that  the  whole  thing  was  a  humbug  between  white  men,  who  were  simply 
agents  all  round  for  their  own  ends.  That  no  case  ever  properly  represented  to  a 
magistrate  had  any  chance  of  reaching  Government  in  its  true  fight ;  and  that  black 
men  would  never  stand  a  chance  of  gaining  a  case  in  any  court  where  white  men  had  a 
fair  chance. 

5123.  Are  you  of  opinion  that  the  natives  appreciate  the  efforts  of  judges  and 
magistrates  in  dealing  with  cases  brought  before  them  P — Not  as  a  nde,  A  man*B  rank 
is  nothing  at  all.  With  a  native  it  depends  upon  the  man.  If  they  know  him  and  he 
has  been  in  the  habit  of  settHnff  cases  according  to  their  way,  and  law,  then  they  regard 
him  as  a  clever  man.  One-half  of  the  cases  explained  by  judges  to  natives  they  do  not 
understand. 

5124.  Do  you  think  the  introduction  of  agents  to  conduct  cases  for  natives  in  the 
Dependencies  a  good  thing  or  not  ? — I  do  not  approve  of  it.  The  people  would  get 
false  ideas  and  would  not  keep  to  the  point.     A  man  who  woidd  formerly  come  to  the 
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ce  and  make  a  straightforward  simple  statement,  you  hardly  ever  find  now.     The     WitKam  X^prk/ 
ive  is  now  backed  up  by  an  agent,   oomes  into  oouxiy  and  lies  from  the  beginning       l><mtM  Fynn, 
the  end,  simply  because  he  is  told  to  do  so.      Tlie   case  is  probably  more  difficult  for  .   Oot.  10,  1881. 
magistrate,  and  the  guilty  party  has  a  better  chancre  of  getting  off.      I  think  it  is  a 
mg  way  of  dealing  wth  a  native. 

5125.  Was  it  formerly  a  common  thing  for  thieves  and  criminals  to  acknowledge 
ir  offences  when  arrested  ? — Yes,  and  to  accept  summar}-  punishment. 

6126.  Is  it  so  now  P — ^No,  they  are  always  dissatisfied. 

5127.  Was  it  usual  for  a  thief  to  be  killed  amongst  the  Kafirs  P — No. 

6128.  Were  the  chiefs  patient  in  adjudicating  upon  cases  brought  before  them  P — 
s,  great  pains  have  been  taken  in  making  it  very  clear  to  both  parties. 

5129.  Was  every  councillor  at  the  great  place  allowed  the  right  of  examining  and 
ss-examining  witnesses  P — Every  man  has  that  right.  Even  a  traveller  may  sit  down 
the  chief's  kraal  and  put  any  questions  he  pleases  to   either  plaintiff  or  defendant, 

0  are  boimd  to  answer  such  questions,  the  councillors  meanwhile   listen   attentively, 

1  ready  to  detect  any  discrepancy  which  may  be  made. 

5130.  What  was  the  law  in  stock  thefts  amongst  the  natives  P — If  you  had  stolen 
ee  horses,  say,  and  it  was  proved  that  the  horses  were  seen  on  your  place,  if  they  are 
;  recovered  you  must  pay  whatever  you  can.  The  chief  will  send  two  or  three  men 
jrour  kraal  to  demand  payment,  and  as  long  as  he  knows  you  can  afford  to  pay  he 
1  continue  to  send  until  he  chooses  to  stop.  For  those  three  horses  you  have  stolen 
1  probably  pay  fifteen  head  of  cattle  if  you  have  them  to  pay.  If  you  restore  the 
•ses,  you  will  only  have  to  pay  three  or  four  head  of  cattle.  In  deciding  a  chief  never 
»  the  amount  to  be  paid,  but  simply  gives  an  order  that  you  are  to  pay.  There  is 
amount  or  number  of  cattle  named,  and  much  depends  upon  the  messenger,  who,  if 
chooses  to  be  lenient,  will  let  you  off  pretty  easily,  but  should  he  have  a  grudge 
inst  you,  he  will  get  all  he  can  out  of  you. 

5131.  Do  the  cluefe,  as  a  rule,  deal  fairly  with  cases  brought  before  them  P — It 
atly  depends  against  whom  the  case  was.  *  If  the  matter  is  one  between  his  own 
pie  he  takes  a  uttle  more  trouble,  but  if  the  plaintiff  is  a  Tembu  or  Fingo,  or  any 
er  tribe  gainst  the  G-caleka,  then  he  would  not  be  so  particular. 

5132.  Do  you  think  it  desirable  that  a  circuit  court  should  sit  in  the  Dependen- 
;   for  the  trial  of  the  more  important  criminal  and  ci\'il  cases  ? — ^No,  certainly 

5133.  Why  P — It  is  too  complicated  for  an  ignorant  Kafir  to  imderstand.  They 
fer  the  way  they  have  been  trained  to,  that  is  to  say,  during  the  last  ten  years. 
3y  are  now  getting  into  the  way  of  magistrates,  and  I  think  a  chief  magistrate  being 
.he  head  of  the  district  is  quite  sufficient,  he  being  looked  upon  as  a  judge. 

5134.  Do  the  natives  look  upon  the  exercise  of  judicial  power  as  being  necessary 
luthority  P — I  think  so,  and  I  think  it  would  be  wise  for  the  Government,  as  long 
:he  chiefs  are  loyal  to  them,  and  assist  the  magistrate,  to  allow  them  to  settle  small 
38  in  the  usual  way,  subject  to  appeal  to  the  resident  magistrate.  The  chiefs  require 
upation,  and  without  something  to  do  they  become  restless. 

5135.  Is  loyalty  to  his  chief  a  trait  in  the  Kafir  character  P — No  people  are  more 
al  than  Kafirs.  I  do  not  believe  there  is  apeople  in  the  world  who  possess  it  to  a 
ater  degree.  You  can  never  get  a  man  in  Kafirland  to  give  any  information  against 
eli.  There  is  nothing  higher;  he  is  theii  Deity.  No  common  man  ever  speaks  ill  of 
chief  or  uses  threats  against  him.  No  traps  are  set  for  him,  nor  would  any  man 
ik  of  shooting  a  chief  or  doing  him  harm  in  any  way.  For  these  reasons  I  think 
y  are  the  most  loyal  people  in  the  world. 

5136.  Will  a  man  sacrifice  himself  or  his  property  in  the  interest  of  his  chief  P — 
will.     I  have  known  a  reward  of  fifty  head  of  cattle  being  offered  for  information 

ich  would  lead  to  the  apprehension  of  Kreli,  but  no  man  ever  gave  any  information, 
ffered  ten  head  of  cattle  m,>^elf  for  information  in  regard  to  Umhala  when  I  was 
acted  to  arrest  him,  but  I  never  obtained  it.  He  was  afterwards  taken  by  Umjuza, 
)  of  our  headmen,  whom  Major  Qtiwler  had  ordered  on  patrol  for  the  purpose  of 
iring  out  the  cattle-killers.  This  Umjuza  was  a  son  of  old  Lynx,  and  he  had  an 
a  that  if  Umhala  was  cleared  out  of  the  ooimtr>'  he  would  get  his  place. 

5137.  Was  Umjuza  one  of  his  chiefs  P — ^No,  he  was  a  common  man. 

5138.  Is  Umjuza  still  liiing  P — I  believe  so,  and  is  somewhere  in  Kaffraria. 

5139.  What  would  you  suggest  as  an  occupation  for  chiefs  when  they  are  loyal  P 
[  would  suggest  that  whero  there  are  four  or  five  chiefs  or  headmen  in  a  disbrict, 
tt  two  chiefe  should  attend  office  for  a  week  every  month  and  be  present  at  every 
e.  They  should  remain  at  1  he  office  and  be  looked  after  by  the  Government.  This 
uld  give  them  a  training  in  the  English  way  of  settling  matters ;  they  would*  better 
i^rstand  the  magistrates,  and  there  would  not  be  so  many  messages  between  the 

MM 
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WiUiam  Baferty  magistrate  and  chief.  All  the  chiefs  and  headmen  should  have  a  turn  round  in  \ 
Donald  lynn.  manner,  and  it  would  tend  to  bring  them  all  under  the  training  of  the  office  and  acqi 
Oct.  10, 1S81.      knowledge. 

5140.  Would  they  require  pay  for  these  senioes? — Yes;  and  I  would  pay  tk 
and  use  them  as  sheriff's  officers.  Let  orders  go  tlu-ough  them  to  the  polioe,  and  let  I 
police  be  mixed.     Have  a  tribal  police. 

5141.  Mr.  RoilamL]     You  are  aware  of  the  object  of  this  Commission  P — ^laa 

5142.  Do  you  think  it  advisable  that  we  should  examine  natives? — So  madi  \ 
pends  upon  the  class  of  native.  If  you  convei'se  with  an  educated  native  like  joo 
XJmhala,  he  woidd  give  you  very  good  reasons  why  alterations  should  be  made,  I 
then  he  is  looked  upon  by  the  red  Kafir  as  a  lost  man,  and  his  opinion,  in  their  wf 
does  not  count  for  anything.  Now,  I  take  it  you  have  to  deal  with  a  far  larger  ml 
ber  of  micivilized  than  ci\ilized  people.  There  is  the  difficulty  !  The  lav  tbii 
civilized  man  would  make  would  suit  only  the  ci^'ilized  Kafir.  If  you  examine  §m  i 
tellig^t,  but  uneducated  Kafir,  a  great  deal  would  not  be  approved  of.  For  insfaii 
appointing  headmen  as  constables  would  be  objected  to  probably. 

5143.  Do  you  think  it  advisable  that  we  should  examine  red  Kafirs  in  regaid  i 
any  changes  ? — I  think  it  would  be  as  well  to  select  one  or  two  intelligent  men  il{ 
district  and  hear  what  they  have  to  say.  j 

5144.  If  any  intended  changes  or  suggested  changes  are  put  before  them  and  ^ 
ousaed  ;  is  it  not  very  likely  that  false  reports  may  get  about  and  lead  to  misdiief, 
think  it  would.  It  was  all  over  this  country  and  Bomvanaland  that  Mr. 
ministry  had  ordered  that  all  cattle  should  be  branded,  the  second  and  third  wbm 
away  with,  and  all  dances  abolished.  This  got  abroad  and  Umhlonhlo  io6k  it  iq^ 
many  others  did  not  like  the  Branding  Act.  1  was  informed,  on  good  authority^  tbt 
was  the  principal  reason  why  they  went  to  war ;  the  idea  being  that  they  were 
to  lose  all  their  privileges.  I,  therefore,  think  it  very  necessary  for  the  Go^ 
be  careful  not  to  disclose  their  intentions,  even  if  in  their  favour,  until  their  plans 
matured.  I  think  an  additional  danger  woidd  arise  if  men  of  inferior  rank  ore 
suited  instead  of  the  chiefs.  It  would  be  a  sliglit  which  I  think  would  be  reseniei 
the  Kafirs. 

5145.  What  then  do  you  think  should  be  done  by  us  in  order  to  gain 
regarding  any  proposed  changes,  and  how  should  these  changes  be  introduced  f- 
you  wish  to  consult  them  I  would  put  it  this  way  :  The  Government,  for  some 
have  tried  to  control  you  with  their  law,  and  their  law  you  do  not  appear  to  «nd 
Now,  to  make  matters  simple,  so  that  you  shall  all  thoroughly  understand  the 
we  propose  that  you  should  send  two  councillors  to  a  certain  place  to  meet  ue^ 
when  dl  are  assembled  we  will  explain  things  full}'.  We  want  to  get  a  tboo^ 
history  of  the  clans,  the  country  they  occupy,  and  so  on.  In  this  manner  you  wfl( 
draw  a  great  deal  of  infoimation  from  them  and  they  would  &^  away  as  wise  as  e 
regarding  your  intentions.  I  consider  that  native  witnesses  should  be  examined  nl 
upon  questions  of  fact  and  history,  than  upon  suggestions  respeoting  oontenfU 
changes,  and  care  should  be  taken  that  tliey  should  carry  away  the  impression  that  i 
information  they  themselves  have  given  is  the  law,  and  not  take  with  them  any  i 
pression  that  points  have  been  decided  upon  by  the  examiners.  Care  should  abo 
exercised  that  the  men  examined  are  selected  by  the  chiefs,  and  not  men  ohoaea. 
Europeans,  because  they  happen  to  be  in  favour  with  the  Govemment.  i 

5146.  Do  you  think  any  system  of  village  government  might  be  intzoduoedi 
think  so.  : 

5147.  In  what  way  ? — I  think  that  a  constable  or  policeman  should  live  vt-i 
village.  He  should  be  able  to  make  notes  and  give  information  to  the  magiata| 
There  might  be  a  superintendent  or  some  officer  appointed  to  examine  into  the  mof 
the  people,  say,  twice  a  month. 

5148.  Do  you  think  in  lai*ge  centres  or  missionary  stations  they  might  be  aOoj 
to  form  some  kind  of  municip^  government  "f — ^At  some  stations  they  have  dnj 
something  of  the  kind,  but  I  believe  they  have  not  made  it  a  suoeess.  It  woiks  f 
well  with  missionaries  who  know  the  natives,  but  with  a  new  missionary  the  diffifld 
would  be  greater.  He  must  know  the  men  suitable  to  give  him  aaaistanoe,  and  if 
not  easy  to  make  a  judicious  selection.  I  have  noticed  that,  generally  speakxng, 
men  who  make  for  mission  stations  are,  for  the  most  part,  the  worst  men  in  a  tribe^! 
on  the  mission  station  they  make  themselves  out  very  respectable  individuals.  11 
are  no  men  of  good  bloofl,  as  a  nde,  to  be  found  on  mission  stations,  and  I  am  aA 
that  is  one  of  the  great  rt^asons  religion  is  so  little  thought  of  by  men  of  haSat^ 
Men  of  rank  are  not  to  l>e  found  on  mission  stations  ;  I  speak  generally.  For  inalai 
the  present  headman  of  Clarkbuiy  was  a  pig-herd,  and  consequently  is  looked  downi^ 
by  K9&tB  of  high  rank. 
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ol49.  Has  Christiamty  had  much  effect  upon  the  Gcaleka  tribe  as  yet  ? — No.  WilHmt  Mt^fitrty 

5150.  Have  any  people  of  influence  amongst  the  Gealekas  beoome  Christians  ? — I  i>onaid  Ft/m. 
•n't  think  any  well-bred  Gcaleka  is  on  a  mission  station,  but  there  are  plenty  of  oct.  lO  18I). 
{-raff,  who  go  there  and  who  become,  in  the  estimation  of  white  men  and  missionaries, 

en  of  influence,  but  they  never  redeem  themselves  in  the  eyes  of  their  people  in  whose 
kimation  they  remain  common  personages. 

5151.  Was  not  Tiyo  So^a,  a  missionaiy  in  Ocalekaland  P — ^Tes. 

6152.  Was  he  treated  with  respect  by  Kreli  and  his  people  ? — He  commanded 
spect.  He  was  a  man  of  good  blood.  His  father  was  a  coimcillor  and  he  was  a 
)yer  man,  and  a  nice  man  to  speak  to,  and  the  only  man  who  made  things  clear  to 
reli  in  r^ard  to  Christianity.  It  was  a  great  pity  he  did  not  live  long  enough  to 
•ve  done  more  good.  In  my  time,  I  know  of  no  Gcaleka  g^ing  to  a  mission  station 
nn  Kreli's  tribe.     The  people  who  formed  the  mission  station  were  people  over  whom 

had  no  personal  influence,  Ghikas  and  others. 

6153.  To  what  do  you  attribute  this  fact  of  their  not  becoming  school  people  ? — 
ley  were  kept  back  by  Kreli  himself,  who  made  no  secret  of  it.  He  said  he  was  an 
aorant  man  in  the  eyes  of  the  white  man,  but  tibat  he  could  control  his  people  with 
I  laws  and  customs  which  suited  them.  If,  however,  his  people  went  to  the  white 
in  and  learned  English  ways  and  customs,  they  became  beyond  his  control  and 
ay  were  also  beyond  the  control  of  the  Government,  because  he  noticed  that  all 
bves  living  in  tiie  colony,  especially  in  towns,  were  thieves ;  and  it  was  through  know- 
F  so  much  of  the  white  men  that  made  them  such  rascals.  He  maintained  that  his 
I  Kafir  in  fresh  clay  was  a  clean  man,  and  much  more  so  than  he  who  dressed  in 
rthing.  That  he  washed  and  rubbed  himself  in  clay  in  the  morning,  and  the  next 
y  would  go  to  the  river  and  wash  it  off  and  put  on  another  dressing  ;  in  fact  that  he 
.8  and  looked  more  respectable.     A  man  who  bought  a  shirt  at  a  shop  would  keep  it 

until  it  rotted,  and  the  same  with  regard  to  the  clothes,  which  would  be  worn  until 
5y  became  unbearable.     "  For  my  part,"  he  said,  "I  never  allow  a  man  like  that  to 

at  my  kraal."  It  was  one  reason  why  be  never  went  to  church,  for,  said  he,  "  I 
a't  stand  the  smell  of  the  dressed  native,"  The  Gcalekas  were  not  allowed  to  wear 
thing  imtil  the  trouble  between  Kreli  and  Gangelizwe.     It  was  reported  by  some 

the  people  that  Gungelizwe  had  clothed  his  army  in  European  clothing,  and  in 
ler  tnat  the  Gcalekas  should  not  be  out-done  by  the  Tembus,  Kreli  gave  the  same 
ler,  and  in  three  weeks,  before  the  army  went  out,  every  shop  in  Gcalekaland  was 
ared  out  of  clothing.  From  that  day  to  this  every  man  is  at  liberty  to  wear  a  jacket 
i  trousers,  but  a  shirt  they  do  not  care  about. 

5154.  Since  that  time  has  the  use  of  clothing  become  more  general  in  Gcaleka- 
id  ? — ^Tes,  since  than. 

5155.  Does  Kreli  himself  dress  in  European  clothing? — No,  only  when  he  is 
xjed  to,  when,  for  instance,  he  has  to  meet  a  Commission,  or  the  Governor,  or  any- 
ing  of  that  sort,  on  such  occasions  he  would  go  in  clothing,  if  the  resident  magistrate 
shed  it,  though  he  would  profer^oinff  in  his  kaross. 

5166.  Is  tioe  prospect  of  the  GcaleKa  tribes,  under  Kreli's  successor,  more  promising 
to  their  adopting  civilized  customs  P — Less  Sigcawu  is  a  thorough  Kafir  in  all  his 
larines  and  ideas.  I  am  inclined  to  think  that  he  is  a  greater  enemy  to  the  white 
%a  than  any  other  Gcaleka  chief  has  yet  proved  himself.  He  does  not  believe  in  any 
kite  man.  He  does  not  make  any  his  friends,  and  such  as  know  Sigcawu  («.nuot  say 
ey  know  him  thoroughly.  He  is  a  conceited  man,  as  well  as  suspicious,  and  nothing 
ming  from  a  white  man  would  ever  convince  him  that  he  is  wrong.  I  am  afraid  that 
me  day  he  will  bring  the  Gcalekas  into  trouble.  His  brother,  Umcotana,  second  in 
ok,  and  right-hand  chief  to  the  tribe,  is  Kreli's  favourite  son.    He  is  quite  the  reverse 

lus  brother.  He  is  a  nice  young  fellow,  very  friendly  to  every  whit«  man  he  is 
ought  in  contact  with,  and  is  favourable  and  pleasant  in  his  bearing  towards  Govem- 
Bnt. 

5167.  Is  the  Gcaleka  tribe  much  scattered  and  dispersed  at  present  ? — Yes,  very 
ach  indeed. 

5158.  What  is  the  probable  strength  you  consider  the  Gcaleka  chiefs  could  collect 
the  present  time,  if  they  wished  to  oo  so  P — I  should  think  they  could  bring  nine 
ousand  men  into  the  field. 

5159.  That  is  exdusive  of  Gaikas  P — ^Yes.  In  1872,  I  took  the  trouble  of  counting 
am,  and  found  there  were  eight  thousand  some  few  hundreds,  and  I  think  I  can 
fely  say  that  since  that  time  they  have  made  up  the  difference.  They  did  not  lose 
>re  than  700  men  during  the  whole  war  of  1877-78  and  43  headmen  and  chiefs. 

5160.  Do  these  Gcalekas,  scattered  abroad,  still  cherish  their  loyaltjr  to  Kreli  P — Yes ; 
)re  exists  more  sympathy  with  him  than  ever,  and  now  I  am  m  this  district  I  am  in 
yetter  position  to  hear  what  they  have  to  say  than  formerly.     In  moving  out  of  the 
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^^A||5»*^.  country,  the  people  generally  make  for  me  and  get  all  the  news  they  can  about  ' 
^>9flMFumi.  ^j^^f  ^^  tribe,  and  in  exchange  for  what  I  give  them  they  tell  me  all  they  have  h 
Ooi^  10,  1881.      They  are  always  more  or  less  misled  by  the  news  they  get  from  the  Tranakei,  and 

information  tiiey  have  from  time  to  time  received  has  caused  a  great  many  £ucme: 
lose  their  services.  For  instance,  they  were  told,  I  think  it  was  in  the  beginninj 
June,  or  rather  before,  that  Kreli  was  pardoned  by  the  Government,  that  the  wha 
his  country  was  restored  to  him,  that  the  Gaikas  were  ordered  to  leave  QoalekalaD 
return  into  the  Ghuka  location,  and  that  the  farmers  had  received  instruotians  to  n 
out.  This  caused  considerable  excitement  among  the  Gcalekas  and  Gbikafl,  as  wa 
the  fsjmers,  who  lost  their  services. 

5161.  Is  it  a  common  occurrence  for  false  reports  to  be  circulated  among 
Kafir  tribes  P — ^It  is  a  very  common  event,  and  these  reports  aare  generally.  Ixroaght 
men  who  receive  passes  in  the  Transkei  to  brinff  their  families.  At  every  kzaal  t 
repeat  the  report,  which  spreads  with  exaggeration,  and  so  it  goes  on.  /When  t 
return  from  the  colony  they  bring  back  information  of  what  they  have  heard  th 
and  their  reports  are  spread  a^ll  through  Kafirland. 

5162.  Are  absurd  and  unfounded  stories  believed  by  the  EafiraP — The^ 
believed  with  a  credulity  which  is  surprising.     For  instance,    when  I  cvosaed  i 
Bomvanaland  in  June,  I  was  told  there  was  a  strange  bull  with  four  hcffns  in 
country,  and  that  the  baboons  had  all  collected  on  the  sea  coast,  and  that  seyeral  of 
chiefs  had  sent  to  find  out  what  it  was  sfl  al^t.     I  wfus  also  told  that  there  vi 
white  ox  and  a  black  ox  in  Stocks'  location.     They  had  been  placed  together  i 
kraal  and  had  fought,  the  black  ox  being  beaten.     The  result  had  been  raported  i 
doctor  from  Basutoland,  at  whose  suggestion  the  experiment  had  been  made,  and 
most  unfoimded  and  absurd  stories  were  in  circulation  relative  to  the  affair. 

5163.  Do  the  witch  doctors  still  exercise  ffreat  influence  and  power  amongst 
Kafir  tribes  P — Yes.  At  the  commencement  oi  this  last  war  a  celebrated  I^in^  do 
was  employed  by  the  chief  Kreli  to  strengthen  his  army  before  it  started*  On 
return  of  this  contingent  it  was  foimd  that  the  chief  had  lost  an  unde»  and,  I 
informed,  a  son,  but,  at  all  events,  the  one  or  the  other  was  wounded.  The  doctor 
accordingly  again  sent  for,  and  thinking  his  services  were  again  required,  to  dootor 
army,  he  came,  but,  to  the  a8toui8hment  of  the  doctor's  sons,  who  were  present, 
people  closed  round  him  and  cut  him  to  pieces.  They  attributed  their  bad  luok  to 
doctor's  medicine  not  being  strong  enough. 

5164.  Is  the  statement  true  that  a  female  doctor  led  the  attack  by  the  Gksalektt 
the  Ibeka  ? — Yes,  but  I  could  never  find  out  who  she  was,  though  I  was  informed 
was  a  Basuto  girl.  She  led  the  army  up  to  the  Ibeka,  and  when  the  Gcalekas  letii 
or  were  driven  back  by  the  Fingoes,  she  was  shot,  some  say  hy  her  own  people,  otl 
by  the  Fingoes.  A  great  many  Europeans  saw  her  at  the  Ibeka.  It  was  oonside 
very  bad  luck  by  the  Gcalekas.  Their  doctors  fled  to  the  bush.  Exeli.sent  i^peate 
to  these  doctors,  and  ordered  them  to  attend  a  meeting,  but  they,  one  and  all,  declined 
come,  for  they  had  heaixl  that  Kreli 's  intention  was  to  have  them  all  put  to  death. 

5165.  At  the  present  time  would  it  bo  judicious  to  introduce  chqg^^^  into  ' 
native  system  ? — No,  not  until  after  an  interval  of  quietness.  , 

5166.  Ml*.  SUtnford,']  What  are  the  customs  observed  in  regard  to*', the  buna] 
the  dead  amongst  the  Kafirs  ? — "Whenever  a  chief  of  standing  dies,  his  death  is  inn 
diately  reported  to  the  councillors,  who  send  messengers  to  circulate  the  fidii 
throughout  the  tiibe,  ^vith  instructions  that  the  people  are  to  assemble  for  the  ceromc 
of  burial.  They  march  up  in  clans  and  take  up  their  respective  positions  round  \ 
kraal.  Then  one  or  two  coimcillors  of  each  tribe  fall  out  and  hold  a  meeting.  F< 
or  five  men,  of  good  family,  are  selected  by  them  to  bear  the  corpse  from  the  h 
The  body  is  >vrapped  up,  or  rolled  in  a  mat  lengthwise,  together  with  the  Uank 
used  by  the  deceased  previous  to  his  death.  The  corpse  is  then  carried  into  tiie  oal 
kraal,  where,  meanwhile,  a  shallow  grave,  two  or  three  feet  in  depth,  has  been  prepar 
and  placed  in  it.  The  people  then  approach  the  ^ave,  and  several  of  them  ti 
handfuls  of  sand  which  they  throw  into  it.  After  this  the  people  groan,  the  nature 
which  sound  depends  upon  the  tribe,  for  each  has  its  own  peculiar  groan  of  littnentati< 
but  generally  it  is  a  prolonged  sort  of  e — h !  The  grave  is  then  closed,  and  tbe  peq 
falling  back,  sit  in  groups  round  the  kraal.  The  same  undertakers,  if  I  m^y  appy  i 
word,  aided  by  other  men,  then  pull  away  the  poles  of  the  hut,  which  quickly  oollap 
I  should  have  said  that  the  grave  is  filled  with  earth  and  furze  bushes,  in  order 
prevent  people  or  wild  animals  disturbing  the  bodv.  The  gate  of  the  kraal,  isifter  1 
cattle  have  been  removed  a  short  distance,  are  closed  with  cross-bars,  and  a  man 
good  family  is  chosen  to  remain  with  this  stock  for  a  certain  period,  two  or  three  ye 
perhaps,  or  even  longer.     Sometimes  two  men  may  be  selected.     This  watcher, 
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waj^obers,  of  the  grave  may  be  regarded  as  a  man  of  importance,  and  in  the  event  of     ^^•^  y^ 
anv  person  getting  into  to)uble  with  his  chief  for  witchcraft,  that  person  can  run  to         ^^^      ^ 
thjuf  braal,  wnere  he  may  consider  himself  safe,  it  being  a  house  of  refiige.     No  grass  is      Oct.  lo,  ist 
burnt  within  a  mile  of  this  place.     The  cattle  are  not  shifted,  or  made  away  with. 
The  centre  of  a  braal  is  the  spot  selected  for  a  grave.     A  headman  is  buried  on  the 
right  side  of  the  ffate  as  you  go  towards  the  kraal,  inr  fact,  "  in  the  gate." 

5167.  Are  tne  sacred  cattle  put  into  the  kraal  and  remain  there  as  lonff  as  the 
watcher  ?— Not  exactly  in  that  kraal,  but  in  the  other  which  is  their  coimcil  hafl. 

5168.  Is  there  any  ceremony  at  the  breaking  up  of  mourning  ? — ^No,  but  the 
watah^  are  looked  upon  as  sacred,  and  it  is  considered  a  great  honour. 

51  (69.  Do  the  relatives  undergo  purification  P — Yes,  they  shave  their  heads. 

5170.  Did  the  Gbika  chief  Ajata  die  in  this  district  ? — Yes,  and  he  was  buried  in 
the  centre  of  the  kraal  as  I  have  described.  I  cannot  say  whether  anv  watchers  were 
appo^\ted,.but  his  son  visited  me  some  short  time  back,  and  complained  that  the 
Government  had  broken  faith  with  the  tribe.  It  had  been  promised  them  that  the 
piepe  .pf  jgrpund  where  his  father  was  toied  should  be  reserved  and  respected  as  the 
r^ljijipg  ]^tiiOe  of  a  great  chief,  but  he  was  sootv  to  say  that  the  farmer  who  held  the 
property  had  used  the  kraal  for  his  cattle,  "fiiat  it  grieved  himself  and  the  whole  of 
the  tribe  to  see  this  state  of  things,  and  he  begged  me  to  give  him  some  idea  how  to  go 
to  wiprk  in  order  to  remove  the  cause  of  oomj^aint.  I  told  him  the  best  advice  I  could 
give  bim  was  to  see  the  magistrate,  Mr.  Christie,  and  reprint ,  the  matter  to  him,  and 
said,  ]^e,3Bf()uld  in  aU  pr)(;>b^bi]i|;y  be  al)|fi.to  assist  him.  I  .fJ^o  e^jke  t^ jlihe  farmer,  f,nd 
explamed  to  him  the  position  oi  things,  and  isoowed  him  in  now  awkwcira  a  predicament 
hifli  s^rv^ts  were  Q][4^ced  in  regard  to  the  tribe,  and  pointed  out  to  him  the  possibility  of 
all  tde  surrotmding  farmers  siiSering  in  coAsequence  of  his  action.  I  was  informed 
that  Mr.  Christie  did  write  to  the  Government  on  the  subject,  and  I  also  heard  that 
thj  holder  of  the  property  who  had  made  some  proposal  to  Govemijient,  was  told  that 
^y  Jw^  pot  prepared  to  meet  his  wiphes,  but  said  he  was  at  liberty  to  sell  that  piece 
of  ground  to  the  Gaikas. 

51 7 J,.  Is  this  matter  deeply  felt  by  the  Gaika  tribe,  in  your  opinion  P — Yes,  and 
they  I^ve  expressed  themselves  to  that  effect  in  my  presence  to  Captain  Blyth.  I  was 
ass;^  this  Question  by  the  old  diief's  son,  ^^  How  would  the  English  people  at  Cathcart 
like  it  if  the  Kafirs  were  to  drive  a  large  herd  of  cattle  into  their  burying  grotmd 
there?"  I  told  theip  that  w;aa a  question  I  could  not  answer.  I  may  add  tnat  these 
matters,  which  are  to  us  appacently  so  trivial  as  to  be  overlooked  hf  the  Government, 
sre  to  them  matters  of  great  importance,  often  causing  deep-seated  discontent. 


Cathcart,  11th  October,  1881. 

PRESENT  : 

W.  E,  Stanford,  Esq.  |  E.  S.  Bolj^and.  Esq. 

Mr.   John  Tweedic  examined. 

Mr.  John  Twe 

5172.  Mr.  Stanford,']  You  are  a  resident  in  this  district? — Yes;   I  am  a  farmer —  

and  President  of  the  Cathcart  Farmers*   Association.     The  object   of  this  Commission      Oct.  ii,  188 
has  been  stated  to  me,  and  I  think  my  experience,  as  a  farmer,  working  with  natives, 

may  be  of  service.  I  have  been  nineteen  years  in  the  colony  ;  first  in  Ghraaff-Reiuet,  then 
in  Albany,  then  in  KafEraria,  and  lastly,  at  Cathcart,  where  I  have  been  between  twelve 
and  thirteen  years.  I  may  mention  that  I  have  Y&ty  little  knowledge  of  the  system  of 
governing  the  natives  in  thfe  Dependencies  during  the  last  few  years,  nor  have  I  any 
knowledge  of  Kafir  law. 

5173.  Are  there  any  large  locations  with  which  you  have  had  acquaintance  ? — 
Yes,  whilst  living  in  Kafouria  1  was  close  to  the  Peelton  location  which  I  know  well. 

5174.  Would  you  reconmiend  that  natives  residing  in  the  colony  should  be 
governed  by  colonial  law  only,  or  by  colonial  law  revised  to  meet  crimes  wnich  ornr  laws 
at  present  do  not  touch  ? — I  think  that  within  the  eolcmy  natives  should  come  imder 
our  laws. 

5175.  How  would  you  provide  for  matters  not  dealt  with  by  our  laws,  such  as 
polygamous  marriages  ? — ^I  should  recognize  the  first  wife  only. 

5176.  "Would  you  allow  any  rights  to  second  and  third  wives  already  married  ? — 
Yes ;  I  would  give  them  their  rights. 

5177.  Would  you  legalize  the  native  law  of  inheritance  as  applying  to  these 
women  and  their  cmldren  ? — Yes,  for  those  already  in  existence. 
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p.  John  Ticeedit.  5178.  What  woiild  you  do  in  regard  to  future  marriages  ? — I  shoidd,  in  fnbm, 

^    T7"igQi       recognize  only  the  first  wife. 

^  *     '  5179.  Would  you  punish  for  marrying  second  and  third  wives,  or  merely  ignore 

their  existence  ? — ^Merely  ignore  them. 

5180.  Would  you  allow  them  to  bring  their  cases  of  ukulobola  into  the  magis- 
trates' coiu1;s  ? — Not  after  a  certain  lime. 

5181.  Do  you  consider  that  within  the  Dependencies  a  special  code  of  laws  should 
be  made  for  the  govemmant  of  the  natives  P — Yes. 

5182.  Woidd  you  base  that  special  code  upon  colonial  or  Kafir  law  P — ^At  first  upon 
Kafir  law,  and  afterwards  gradually  improve  upon  the  system  imtil  you  have  "RFiynwli 
law. 

5183.  At  the  trial  of  native  eases,  in  the  Dependencies,  would  you  have  the 
magistrates  assisted  by  intelligent  natives  ? — Yes. 

5184.  And  would  you  allow  them  to  give  the  verdict  or  to  advise  only  P — I  would 
allow  them  to  give  the  verdict. 

5185.  How  would  you  have  a  jury  selected  P — With  the  consent  and  approval  of 
the  magistrate  and  people.  The  Kafirs  look  to  the  position  and  standing  of  a  man  the 
same  as  white  people  do. 

5186.  Would  you  allow  each  community  to  select  persons  to  assist  the  magistrate 
and  render  it  necessary  that  such  selections  should  be  approved  of  by  the  magistrate  P — 
1  think  that  would  be  a  good  plan. 

5187.  Would  you  recommend  that  the  chiefs  of  tribes  ahoidd  be  allowed  to 
exercise  judicial  powers  ? — ^No;  I  don't  think  so. 

5188.  How  would  you  prevent  it  where  the  chief  and  people  are  strong  in  their 
affection  for  each  other  ? — I  would  allow  them  the  power  in  mat  case. 

5189.  What  would  be  the  effect  upon  the  natives  of  having  a  system  of  law  in  the 
colony  differing  from  that  by  which  they  are  governed  in  the  Dependencies  P — I  think 
they  will  quite  understand  that  on  coming  into  the  colony  they  will  be  imder  colonial' 
law,  and  that  in  Kafirland  they  are  under  their  own  law. 

5190.  Are  you  acquainted  with  the  spoor  law  P — I  have  had  thefts  of  stock  traced 
under  that  law,  but  have  not  at  any  time  recovered  the  value  of  the  stock  stolen,  j 
think  it  a  good  law.  In  tracing  stock  thefts,  if  you  are  living  near  a  location^  and  the 
spoor  can  be  traced  to  the  bounaary  and  past  a  certain  kraal,  that  kraal  is  responsible*. 
You  need  go  no  further  with  it,  but  the  spoor  would  be  taken  up  by  the  headma)n  of 
that  kraal,  who  would  follow  up  the  spoor  until  your  stock  was  recovered,  or,  perhaps/ 
the  thieves  detected. 

5191.  Did  it  lead  to  the  discovery  of  the  thieves  in  ma^  instances P — Yes; 
particularly  so  when  we  used  to  trace  them  say,  into  Kafirland.  l?ne  spoor  woidd  be 
given  over  to  the  men  in  Kreli's  country  and  the  cattle  were  traced. 

5192.  Was  this  due  to  the  pressure  brought  on  the  people  by  Kreli  P — The  people, 
in  order  to  save  themselves,  used  every  effort  to  bring  the  thieves  to  justice. 

5193.  Might  not  this  law  act  unjustly  in  cases  where  a  kraal  or  community  was 
held  responsible  for  stock  of  which  they  knew  nothing  ? — I  have  never  heard  cases  of 
injustice  yet ;  the  natives  generally  know  each  other  so  thoroughly  that  the  cattle  can 
be  traced  with  ease  from  the  spoor  and  the  information  given. 

5194.  Do  you  consider  the  spoor  law  a  protection  to  the  farmers  residing  on  the 
frontier  P — Yes,  a  gi*eat  protection. 

5195.  Would  you  introduce  the  spoor  law  as  applicable  witliin  the  colony  P — Yes. 

5196.  Where  Eiu-opeans  are  resident  in  native  locations  within  the  colony,  would 
you  bring  them  under  the  operation  of  the  spoor  law  P — Yes. 

5i!^7.  In  many  instances  it  happens  that  there  are  are  German  villages  dose  to 
native  locations,  but  outside  the  boimdary  of  the  location,  would  you  bring  them  under 
the  operation  of  the  spoor  law,  or  apply  it  to  natives  only  P — I  should  apply  it  to  natives 
only,  because  the  percentage  of  theft  is  so  different,  taking  natives  and  Germans,  that 
it  could  not,  under  most  circumstances,  be  applied  to  the  latter.  If  you  could  trace  as 
many  thefts  to  the  German  population  as  to  the  native,  then,  I  should  say  "  Yes." 

5198.  Then,  as  a  rule,  stock  thieves  are  either  Kafir  or  Pingoes  P— Yes. 

5199.  Is  thieving,  in  your  opinion,  increasing  or  decreasing  within  the  colony  P — 
It  has  greatly  diminished  with  reference  to  this  part,  since  the  removal  of  the  Gfaikas 
from  the  border.  When  I  was  living  in  Kaffraria  I  had  six  hundred  sheep  stolen  in 
seven  months. 

5200.  Would  you  have  a  mode  of  procedure  suited  to  native  courts  in  the  Depen- 
dencies and  made  as  simple  as  possible,  or  would  you  introduce  om*  own  law  P — I  would; 
and  embody  as  little  colonial  law  at  fii^st  as  possible.  The  natives  are  in  a  rather  un- 
settled state  now,  and  our  laws  would  probably  seem  harsh  to  them.  They  would 
appreciate  the  system  more  if  it  was  not  forced  in  any  way  upon  them.     In  framing  a 
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code  of  laws  for  the  natives  I  would  allow  a  prisoner's  statement  to  be  taken  as  M''-  •^***^ 
evidence  and  permit  his  cross-examination,  in  fact,  I  would  continue  tho  Kafir  custom  q^^  ^ 
in  that  respect.  In  regard  to  circumcision  and  intonjaney  I  am  of  opinion  that  these 
customs  should  be  repressed  as  far  as  possible,  and  those  who  practised  them  should  do 
so  beyond  the  colony.  I  would  not  cdlow  the  rite  of  circumcision  to  be  performed 
within  the  colony.  I  object  to  it  as  many  thefts  occur  during  the  period  that  the  boy 
is  kept  apart,  and  although  I  hardly  know  sufficient  of  the  mf&Njaiw  to  specify  particu- 
lar reasons  for  abolishing  it,  yet  I  am  sure  that  much  immorality  is  often  the  residt  of 
the  dance.  I  would,  within  the  colony,  punish  in  some  way  all  who  practised  cir- 
cumcision. 

5201.  Suppose  boys  did  not  go  out  during  tliis  period  into  the  public  roads,  but 
kept  themselves  in  private,  would  you  have  the  same  strong  objection  to  it  ? — ^No,  if  it 
was,  and  could  be  kept  private,  then  my  objection  woidd  not  be  so  great ;  but  this 
would  have  to  be  done,  and  I  doubt  if  the  stealing  so  prevalent  during  the  period 
would  be  greatly  diminished. 

5202.  Would  you  recommend  in  the  trial  of  theft  cases  that  fines  shoidd  be  more 
generally  inflicted  than  at  present  in  the  Dependencies  ? — Most  decidedly. 

5203.  Are  you  of  opmion  that  resident  magistrates,  within  the  colony,  should 
have  additional  power  to  extend  the  fines  in  native  cases  ? — Yes  ;  and  I  would  make 
theft  cases  also  punishable  by  fine, 

5204.  Do  you  think  it.  advisable  that  a  circuit  court  should  xisit  tho  Dependencies 
for  the  trial  of  the  more  important  civil  and  criminal  cases? — I  hardly  think  so,  as  I 
believe  the  magistratas,  as  a  rule,  are  quite  competent  and  equal  to  seeing  justice  pro- 
perly administered.  In  dealing  with  murder  cases,  a  board  of  magistrates  might  be 
formed,  and  they  could  be  assisted  hy  a  jury,  selected  by  the  people,  from  amongst 
themselves ;  although,  perhaps,  the  magistrates  might  choose  the  jury,  that  would  be  a 
matter  for  consideration. 

5205.  Have  you  any  suggestion  to  make  to  the  Commission  in  reference  to  the 
Masters  and  Servants'  Act,  as  now  applied  to  the  colony  ? — I  have  no  suggestion ;  I 
consider  the  law,  as  at  present  existing,  a  good  one,  and  answers  all  piu'poses  satis- 
factorily. 

520G.  Do  you  consider  the  present  pass  law  system  a  good  one  ? — A  very  g(X)d 
one  indeed,  although  I  think  increased  police  supervision  would  make  that  system  work 
better,  and  this  might  be  obtained  under  the  divisional  police  arrangement.  There  is 
no  such  police  system  in  Cathcart  at  present.  I  am  in  favour  of  natives  being  employed 
as  detectives,  as  they  make  the  best. 

5207.  Mr.  Roflaml,']  What  would  you  recommend  as  a  means  of  putting  a  stop  to 
polygamy  within  the  colony  ? — I  should  only  recogni^se  the  first  wife. 

5208.  Would  you  also  recognize  those  wives  already  polygamous,  in  the  matter  of 
inheritance  ? — ^Yes. 

5209.  And  in  what  way  would  you  recognize  the  first  wife  ? — By  making  her 
rights  paramount  in  all  cases  brought  into  court. 

5210.  Do  you  think  registration  would  be  advisable? — After  a  time  I  think  it 
would. 

5211.  In  the  present  condition  of  the  natives,  do  you  think  it  a  favourable  time  to 
attempt  registration  ? — I  do  not  see  why  it  should  not  be,  that  is  to  say,  within  the 
limits  of  the  colony. 

5212.  What  is  your  opinion  upon  the  Kafir  marriage  system  of  ukulobola  ? — That 
it  creates  a  great  deal  of  discord  in  their  own  families,  and  a  great  deal  of  thie^-ing  in 
the  colony. 

521?3.  Have  you  any  instances  of  theft  arising  out  of  that  custom  P — No ;  I  would 
not  recognize  the  practice,  which  I  think  should  be  discouraged  and  finally  suppressed, 
not  even  as  a  matter  of  contract. 

5214.  If  you  did  not  recognize  the  practice,  nor  oases  arising  out  of  polygamous 
marriages,  would  not  the  efPect  be  to  drive  these  people  from  our  courts  and  thus 
strengtnen  the  power  of  their  chiefs  and  headmen  ? — I  speak  only  of  the  territory  with- 
in the  colony.     I  do  not  approve  of  the  system  of  ukulobola  at  all. 

5215.  If  you  refuse  to  acknowledge  ukulobola  how  woidd  you  prove  which  was 
the  first  vniQ  ? — ^All  natives  within  the  colony  are  under  the  Locations  Act,  and  it 
would  be  no  very  diffioidt  task  for  the  headman  to  prove  the  taking  of  the  woman,  and 
to  say,  whether  she  was  his  first,  second,  or  third  wife. 

5216.  Are  you  aware  that  the  native  law  of  inheritance  is  recognized  in  the 
colony? — I  am  not,  but  as  you  have  explained  it,  I  approve  of  that  law  being  continued, 
taking  into  I  onsideration  that  you  recognize  the  first  wife  and  her  family.  I  would 
register  the  first  marriage  only,  and  make  it  unlawful  for  a  man  to  marry  another  wife 
after  registration. 
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rohn  Ticeedie.  5217.  What  would  vou  do  in  a  case  of  this  kind :  A  Kafir  goes  to  the  fath^'of  a 

;.  11  1881.  ^^  ^^^  ^7^  ^^^^  ^^  wishes  to  marry  his  daughter,  the  father  consents  and  the  snitor 
takes  ten  head  of  cattle  to  his  intended  father-in-law  and  hands  them  over,  upon  ttie 
understanding  that  the  girl  is  to  be  his  wife.  But,  after  he  gets  the  cattle,  the  father 
refuses  to  give  the  girl,  and  yet  retains  the  stock.  Now  would  you  give  that  man  a 
chance  to  recover  this  cattle  ? — ^I  would. 

5218.  You  would  allow  the  resident  magistrate  to  try  the  case  and  order  the 
restoration  of  the  cattle  ? — Yes. 

5219.  Then  you  would  look  upon  this  transaction  as  a  mere  matter  of  contract? 
—Yes. 

5220.  Would  you  even  permit  resident  magistrates  within  the  colony  to  try  these 
cases  on  the  basis  of  Kafir  law  ? — ^Yes,  if  marriages  were  registered. 

5221.  But  would  not  the  natives,  whether  they  register  or  not,  continue  their 
system  of  giving  cattle? — They  might,  I  should  not  like  to  say  whether  they  would 
or  not. 

5222.  Would  you  allow  the  recovery  of  the  cattle,  by  law,  where  a  woman  refused  to 
go  to  her  husband  ? — I  think  so,  if  there  was  no  just  cause  or  reason  for  leaving  her  htis- 
band.  In  ukulobola  itself  I  see  nothing  wrong.  Where  the  damage  is  done  is  by  a 
man  having  so  many  wives.  Yoimg  men  cannot  marry ;  they  say  "  We  cannot  get 
wives  because  the  rich  men  buy  them  all." 

5223.  Is  not  that  an  incentive  for  young  Kafirs  to  go  out  and  work  P — ^Yes. 

5224.  Have  you  ever  been  so  closely  acquainted  with  a  Kafir  marriage  as  to  aee 
the  cattle  actually  pass  ? — ^No,  but  I  have  seen  several  of  my  servants  take  cattle  and 
buy  a  wife,  and  I  am  aware  that  cattle,  so  given,  is  handed  over  in  the  most  public 
manner. 

5225.  Is  not  that  one  reason  why  ukulobola  cattle  are  not  stolen  cattle  ? — Yes ; 
but  they  would  steal  cattle,  say  from  me,  and  exchange  them  for  others,  and  cattle 
thus  stolen  might  go  through  three  or  four  hands  before  they  formed  part  of  .the 
ukulobola. 

5226.  Knowing  the  responsibility  under  Kafir  law,  should  any  of  this  cattle  be 
proved  to  have  been  stolen,  are  not  fathers  very  particidar  about  the  stock  paid  to  them 
by  intending  sons-in-law  ? — Yes. 

5227.  Would  you  recommend  that  magistrates  in  the  colony  should  entertain 
adultery  cases  between  Kafirs  ? — Yes,  and  award  damages  up  to  the  limit  of  their 
jurisdiction,  but  I  would ^not  allow  this  in  the  cases  of  second  and  third  marriages, 
though  I  would  in  existing  marriages. 

5228.  Do  you  think  that  a  remsal  to  recognize  the  second  and  third  marriages, 
after  a  certain  date,  would  have  a  bad  effect  upon  the  natives  generally  as  touching  one 
of  their  most  cherished  privileges  ? — I  do. 

5229.  Would  you  recommend  that  any  such  law  be  made  at  present  ? — No  ;  I  say 
the  greatest  caution  is  necessary  in  dealing  with  these  people  at  the  preseui*  time. 

5230.  Are  natives  much  given  to  considering  any  intended  changes  affecting  their 
government  ? — Yes,  they  catch  at  the  slightest  rumour,  and  are  generally  suspicious, 
which,  in  my  opinion,  renders  it  all  the  more  necessary  that  ffreat  precaution  should  be 
exercised  in  introducing  any  change  among  them.  It  must  be  remembered  also  that 
in  a  certain  measure,  any  cnange  introduced  among  the  natives  in  the  colony  reacts 
on  those  beyond  the  borders. 

5231.  Are  you  in  favour  of  individual  tenure  among  the  natives  within  the 
colony  ? — ^Yes ;  and  although  I  do  not  think  that  it  could  be  extended  to  the  Depen- 
dencies just  at  present,  I  cannot  see  that  there  woxdd  be  any  harm  in  its  introduction. 
In  locations  in  the  colony  I  would  compel  them  to  accept  individual  tenure  and  not 
wait  imtil  it  was  asked  for.  I  would  give  them  a  certain  amount  of  ground  on  reason- 
able terms,  have  it  surveyed,  and  give  them  garden  and  building  plots,  with  right  to 
commonage.  Where  a  native  commimity  were  living  on  a  location  which  the  people 
had  occupied  for  say,  twenty  or  thirty  years,  I  would  not  interfere  with  them,  but  pouit 
out  to  them  the  advantages  of  the  system,  and  they  could  see  for  themselves  the  pros- 
perity <rf  those  who  had  become  landed  proprietors.  I  believe  they  would  after  a  time 
readily  accept  title. 

5232.  Are  you  aware  that  there  are  many  locations  which  have  been  cut  up  into 
individual  tenure  lots  which  the  natives  refuse  to  take  up  ? — I  was  not  aware  of  it ;  I 
shcidd,  in  distributing  land,  endeavour  to  give  the  people  their  present  plots  in  occupa- 
tion as  nearly  as  possible.  I  would  give  them  the  right  to  sell  their  property,  but  only 
to  other  natives,  if  it  were  otherwise  a  designing  person  might  buy  up  a  number  of  the 
lots  and  we  should  be  minus  the  natives,  and  as  we  cannot  do  without  them  for 
labour,  we  must  protect  them. 
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5233.  Do  YOU  think  that  townships  in  oentral  places  beyond  the  colony  should  be  Ur.  Jo 
established  P — Yes;  I  consider  that  it  would  be  a  very  good  plan.  ^    " 

5234.  Do  you  consider  it  advisable  to  create  a  native  land  court  in  the  colony  for 
the  sole  purpose  of  deciding  questions  affecting  land  ?— Yes ;  I  think  it  would  be  an 
excellent  institution. 

5235.  Are  the  natives  in  these  parts  manifesting  a  staron^er  desire  to  be  owners  of 
land  than  formerly  ? — ^It  may  be  so,  but  I  have  not  observed  it. 

5236.  Do  they  make  good  farm  servants  P — ^Very  good,  and  I,  as  a  farmer,  could 
not  do  without  them ;  I  have  always  found  them  trustworthy. 

5237.  Have  you  any  men  who  have  lived  with  you  a  number  of  ^ears  ? — Yes ;  I 
have  a  man  with  me  now  named  Zangene,  who  has  been  in  my  service  seven  years. 
This  man  was  reported  to  me  as  a  thorough  thief  at  the  time  I  engaged  him,  but  1  still 
determined  to  try  him,  and  hired  him  as  a  shepherd  and  to  work  about  the  house.  It 
wlQS  not  long  before  I  discovered  that  several  of  my  sheep  had  been  stolen,  and  at  last 
found  him  out.  He  ran  away  across  the  Kei,  but  was  captiu^  and  sentenced  to  a  year's 
imprisonment.  After  he  had  served  his  time  on  the  Breakwater  he  went  off,  and  it 
was  not  long  before  he  was  again  detected,  tried,  and  imprisoned.  Then  he  oame 
back  to  me.  I  pointed  out  to  nim  the  ingratitude  of  his  oonduct,  but  resolved  to 
give  him  a  further  trial,  and  I  have  from  that  time  had  no  reason  to  complain,  for 
the  man  has  proved  himself  a  good  and  trustworthy  servant.  I  handed  him  over  the 
whole  charge  of  my  sheep,  and  put  him  in  a  responsible  position.  I  may  state  that 
since  he  has  been  with  me  he  has  married  a  wiie  for  whom  he  gave  cattle,  and  that 
no  white  man  could  suit  me  so  well  as  a  farm  servant.  I  find  that  if  you  give  the 
native  shepherd  charge  of  the  whole  of  the  sheep  and  place  responsibility  upon  him 
he  will  prove  trustworthy. 

5238.  Where  natives  are  living  in  locations  and  are  not  as  yet  ready  for  individual 
tenure,  do  you  think  those  lands  should  be  secured  to  them  in  any  way  by  title  if  occu- 
pied in  common  P — Yes ;  and  I  would  have  the  title  made  out  in  the  name  of  the 
headman. 

5239.  Is  drunkenness  on  the  increase  P — I  hardly  think  it  is  increasing. 

5240.  Were  the  Gtdkas  becoming  much  addicted  to  drink  before  they  left  P — Yes ; 
it  was  shocking  to  see,  men,  women,  and  I  might  say  children. 

5241.  Would  you  support  a  law  for  the  prohibition  of  the  sale  of  Uquor  P — ^I  would 
in  the  Dependencies,  but  not  in  the  colony. 

Mr.  Theophilm  Liefeldt  examined. 

5242.  Mr.  Stanford. '\  Mr.  Liefeldt,  will  you  tell  the  Commission  what  opportuni-  i£p.  xht 
ties  you  have  had  of  acquainting  yourself  with  native  laws  and  customs  P — ^I  was  bom  j 
in  Eaflrland  and,  until  eleven  years  of  age,  coidd  speak  no  other  language  but  Kafir. 

I  have  been  connected  with  Kafirs  all  my  life  with  the  exception  of  two  years  spent  at 
oollege  in  Graham's  Town. 

5243.  As  far  as  you  know  the  Kafirs,  are  they  satisfied  with  their  own  system  of 
laws  P — As  long  as  the  chief  does  not  take  too  much  on  himself  (which  is  not  unlikely) 
and  become  imnecessarily  severe,  I  think  they  are  qidte  satisfied. 

5244.  Has  the  chief  much  power  P — ^Yes,  he  has  all  power. 

5245.  Beyond  what  the  law  gives  him  P — Well,  the  chief  is  looked  upon  as  in- 
capable of  doing  wrong,  but  he  is  checked  to  a  certain  extent  by  old  customs  and  laws, 
though  he  does  not  in  all  cases  feel  himself  bound  by  them. 

5246.  Has  he  power  to  change  such  laws  and  customs  P — ^No. 

5247.  Is  he  boimd  to  take  the  advice  of  his  councillors  in  deciding  cases  P — He  is 
bound,  but  does  not  always  do  so,  though,  generally  speaking,  he  does. 

5248.  Do  you  think  we  can  improve  their  law  very  mucn  by  legislation  P — Yes,  as 
far  as  morality  and  civilization  are  concerned,  but  I  doubt  as  to  their  bearing  between 
man  and  man. 

5249.  On  the  whole,  do  you  consider  that  their  system  of  law  is,  in  their  present 
state,  better  adapted  to  them  than  ours  P — ^Yes. 

5250.  Do  you  think  they  understand  our  law  P — ^No,  not  entirely,  they  cannot  un- 
derstand a  man  pleading  guilty  and  being  sometimes  released. 

5251.  Are  you  in  favour  of  native  law  being  administered  in  native  locations  within 
the  colony  P — Only  to  a  certain  extent. 

5252.  How  would  you  have  it  administered,  by  a  special  mafl:i8trate  or  the  magis- 
trate of  a  district  P — ^By  the  special  magistrate  if  possible,  excepting  in  serious  cases, 
and  I  would  at  the  same  time  allow  them  right  of  appeal  in  civil  cases. 

5253.  Would  you  retain,  in  the  colony,  the  Ka£r  law  by  which  theft  and  other 
offences  are  pimishable  by  fines  P — I  should  recommend  a  middle  course  of  fine  with 
imprisonment.     I  would  make  it  optionable. 

NN 
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Mr.  Theophilui  Xie-  5254.  Do  you  thiak  that  imprisonment  with  haard  labonr  is  oonsidered  a  severe 

{^  punishment  ? — ^I  hardly  know,  but  from  what  I  have  seen  I  doubt  if  they  oonsider 

Oct.  u,  1881.      it  such. 

5255.  Would  you  adopt  the  spoor  law  in  the  colony  and  make  native  locations 
responsible  P — The  difficulty  would  be  the  copy  of  class  legislation.  As  far  bb  the 
natives  are  concerned  I  certainly  would. 

5256.  Would  you  interfere  with  the  customs  of  marriage  and  polygamy  within 
the  colony  P — I  should  interfere  so  far  as  to  let  the  first  wife  be  the  m/e.  J£  a  man 
chose  to  have  two  or  three  concubines  that  would  be  his  own  affair. 

5257.  In  regard  to  circumcision  and  their  dances,  would  you  advise  any  action  ? 
— ^I  think  a  man  has  a  right  to  circumcise  if  he  wishes,  but  it  shoidd  be  done  in  pri- 
vate. Where  attempts  have  been  mewie  to  stop  it  boys  have  simply  gone  off  and  per- 
formed the  rito  themselves. 

5258.  Are  there  any  other  immoral  customs  with  which  we  could  interfere  ? — I  do 
not  think  so. 

5269.  How  would  you  punish  a  man  or  a  kraal  for  permitting  the  rite  of  circum- 
cision to  be  performed  in  public  as  at  present,  and  whom  would  you  punish  f — ^I  should 

Eunish  the  abaqweta.     I  diould  look  u]f)on  him  as  a  public  nuisance,   and  sentence 
im  to  either  fine  or  imprisonment. 

5260.  Do  you  think  such  a  law  could  be  carried  out  amongst  the  natives  without 
difficulty  ? — I  think  so.  With  the  dances  generally  I  should  not  interfere  unless  the 
public  peace  was  disturbed. 

5261.  Would  you  advise  that  the  native  laws  should  be  drawn  up  into  a  written 
code  ? — ^Yes. 

5262.  In  reference  to  the  courts  of  special  magistrates,  would  you  adopt  the 
colonial  form  of  procedure  or  the  Kafir  P — ^In  trifling  oases  I  should  deal  summarily, 
but  with  more  serious  cases  of  theft  or  assault  I  should  allow  a  trial. 

5263.  In  such  trial  would  you  permit  the  magistrate  to  cross-examine  the  prisonfii*? 

—Yes. 

5264.  So  that  to  some  extent  you  would  modify  our  form  of  procedure  P — Yes,  I 
would  simply  ask  the  prisoner  what  he  had  to  say,  after  hearing  the  evidence  against 
him.  Many  of  the  cases  are  so  trifling  that  it  would  be  a  waste  of  time  to  hear  them 
at  length. 

5265.  How  does  the  Masters  and  Servants'  Act  work  as  far  as  your  experienoe 
goesP — I  believe  it  works  ver>'  well,  though  I  am  of  opinion  that  servants  are  not 
sufficiently  well  paid,  and  many  of  the  difficulties  complained  of  often  arise  from  that 
fact.  A  man  is,  say,  in  charge  of  a  thousand  sheep,  and  is  out  in  all  weathexB,  yet  he 
gets  only  ten  shilling  a  month,  and  I  think  the  killing  of  sheep,  or  theft,  is  often  the 
result  01  such  small  wages  being  paid.  The  complaints  are,  for  the  most  part,  the  re- 
sults of  some  fault  on  the  side  of  the  master.  I  have  no  difficulty  with  my  servants,  I 
have  had  mostly  cases  of  desertion,  very  few  of  theft. 

6266.  Do  you  think  the  Masters  and  Servants'  Act  should  be  introduced  into  the 
Dependencies  P — ^No,  except  so  far  that  any  one  hiring  a  servant  should  enter  into  a 
proper  contract,  stating  the  period  and  rate  of  wages,  and  a  register  of  this  transaction 
should  be  kept. 

6267.  Have  you  anything  to  sug^t  in  the  way  of  legislation  which  may  enable 
farm  and  other  servants  to  be  more  easily  obtained  than  at  present  P — No.     There  is  a 

kt  want  of  labour  even  in  this  village.     Servants  are  difficult  to  procure.     I  think 

LOse  who  want  them  should  apply  to  the  magistrates  in  large  locations,  stating  what 

they  require,  and  then  natives  applying  to  the  magistrates  for  passes  for  enablmg  them 

to  find  employment,  could  be  informed  that  farmer  so-and-so  required  such  and  audi 

a  man. 

6268.  But  would  not  that  place  the  native  at  the  mercy  of  a  hard  or  unjust 
master  P — He  would  have  a  remedy  by  law. 

6269.  Would  you  approve  of  small  native  locations  being  established  jat  reason- 
able distances  all  over  the  colony  so  as  to  nrovide  a  supply  of  servants  P — It  might 
answer,  but  some  pressure  would,  I  think,  be  required  in  order  to  make  them  take 
service.  We  tried  it  with  the  small  location  here,  but  they  did  not  care  to  work,  at  all 
events,  it  did  not  answer  very  well. 

5270.  Are  the  people  in  this  respect  very  demoralized  ? — Yes. 
8271.  What  kind  of  pressure  would  you  exercise  P — I  think  a  poll-tax  on  all 

residents  in  a  location.  I  would  have  a  general  inspection  of  a  location,  say,  weekly, 
to  find  out  who  is  earning  his  living,  and  anybody  not  found  at  work  who  could  do  so 
should  be  ejected.  This  would  maiKe  the  place  to  be  inhabited  only  by  those  who 
were  earning  an  honest  living. 
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2572.  Would  not  that  be  a  kind  of  slavery  ? — If  a  man  can  show  he  possesses  the  Mr.  j%s0pJUiut  XtV- 
means  of  living,  without  work  he  has  no  right  on  the  location  which  is  pla^ced  there  for  ^*^' 

labour  purposes.  ,        Oct.  u,  issi. 

5273.  Do  you  find  that  the  pass  law  works  well  ? — Yes,  on  the  whole.  It  im- 
poses rather  severe  restrictions  in  some  cases  on  the  natives,  but  I  thinJc  it  works  satis- 
factorily. Where  it  seems  rather  harsh  is  in  cases  like  this  :  sar  a  man  wants  to  go 
from  here  to  Butterworth,  there  are  a  number  of  short  cuts,  but  ne  is  obliged  to  keep 
on  the  main  rtad,  and  this  makes  his  journey  about  two  or  three  times  longer  than  it 
otherwise  would  be.  I  woiJd  suggest  that  a  divisional  police  be  establistuad  to  patrol 
the  roads,  and  this  native  police  might  be  placed  imder  European  sunervision. 

5274.  Do  you  recommend  that  the  natives  in  the  Dependencies  snould  be  governed 
by  a  special  code  of  native  law  ? — Yes,  as  far  as  possible. 

5275.  Would  you  base  such  code  upon  native  or  colonial  law  ? — Upon  native  law 
as  far  as  it  was  not  antagonistic  to  ours. 

5276.  Do  you  recommend  that  the  magistrate  should  be  assisted  by  intelligent 
natives  at  the  trial  of  oases  ? — Yes. 

5277.  Would  you  allow  them  to  give  a  verdict,  or  only  advise  ? — Only  to  give 
advice. 

5278.  Do  you  think  that  all  oases  should  be  determined  in  the  territories  where 
they  occurred,  by  the  magistrates  and  without  reference  to  any  colonial  court  ? — Yes, 
excepting  in  serious  cases  such  as  murder  or  attempt  to  murder. 

5279.  Could  not  a  board  of  magistrates,  witli  the  chief  maristrate  of  the  district 
presiding,  be  formed  into  a  court  to  try  murder  cases  ? — It  might  be  done,  of  course, 
out  I  >  think ,  in  the  event  of  n  capital  sentence  being  passed,  there  might  be  some 
difficulty  as  to  carrying  it  out,  whereas,  under  other  circumstances,  a  man  would  be 
tried  in  the  colony. 

5280.  If  a.judge  were  appointed  for  the  territories  to  deal  with  the  more  serious 
criminal  offences,  would  that  meet  the  difficulty? — I  think  a  judge  might  be  sent  from 
the  colony  to  try  such  eases. 

5281.  Would  you  allow  tho  chiefs  to  try  civil  oases  between  their  own  people, 
subjeot  to  the  right  of  appeal  to  the  resident  magistrate  '^ — I  doubt  if  it  would  answer. 
If  the  people  went  to  the  chief  there  should  be  no  appeal.  His  judgment  should  be 
binding.  Gradually  the  people  would  be  won  over  to  coming  to  the  office,  for  the 
chief  might,  occasionally,  pervert  justice,  whereas,  before  the  magistrate,  a  fair  decision 
would  always  be  given. 

5282.  Would  you  reeonmiend  that  the  fonn  of  procedure  in  native  cases  be  made 
inexpensive  and  simple  ? — Yes. 

5283.  Do  you  look  upon  the  introduction  of  agents  as  a  good  thing  ? — ^No. 

5284.  What  is  tho  opinion  of  the  native  s  in  regard  to  the  procedure  in  our 
courts  ? — That  a  great  deal  is  quite  unnecessary,  and  that,  innocent  or  guilty,  one 
never  knows  what  is  going  to  happen.  In  regard  to  agents  they  think  the  client 
throws  himself  entirely  on  the  cleverness  of  the  agent,  who  does  all  in  his  power  to 
make  it  turn  in  his  favour.  They  fully  believe  that  if  it  is  possible  to  get  off  the 
agent  will  get  it  done. 

6285.  What  is  their  name  for  agent  Y — Ifjqnvtu^  meaning  one  who  speaks  or  acts 
for  another,  either  honestly  or  falsely. 

5286.  What  is  your  opinion  in  regaid  ■  o  ukulobola  ? — That  it  is  not  half  so  bad 
as  is  geneiully  supposed  to  be ;  I  do  not  look  ii]>on  it  as  "  buying  a  wife." 

5287.  "VV^ould  you  allow  cases  of  ukulobola  to  bo  entertained  by  resident  magis- 
trates within  the  colony? — Yes;  I  tl.iiik  there  are  instances  in  which  one  cannot  do 
otherwise. 

5288.  Do  you  think  that  cases  of  adultery  between  natives  should  be  dealt  with 
by  the  magistrates  within  the  colony? — Yes, 

5289.  In  seduction  cases  would  you  punish  by  fine  ? — Yes. 

5290.  Are  you  aware  of  any  grievance  existing  among  the  Kafirs  in  regard  to 
their  inability  to  obtain  redress  in  such  cases  ? — I  am  not  aware.  When  I  was  in 
charge  of  Sandili's  location,  I  enteitained  such  cases. 

5291.  Have  you  had  any  opportunities  of  judging  of  the  effects  of  the  abolition 
of  ukulobola  on  mission  stations  and  other  centres  P — I  don't  think  that  in  any  ease  it 
is  entirely  abolished.  If  not  in  cattle  it  is  paid  in  money.  In  fact  the  husband 
always  pays  something  or  other. 

5292.  Would  you  recommend  a  limitation  to  be  fixed  to  the  amount  of  dowry? — 
No,  I  don't  think,  taking  it  all  in  all,  that  it  is  excessive, 

5293.  Do  you  think  that  it  would  tend  to  raise  the  status  of  women  if  it  could  be 
arranged  that  their  consent  must  be  obtained  before  macriaffe  ? — ^Y^s  ]  c^d  I  think 
such  consent  should  be  req^uisite. 

1^2 
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ir.  Th0y>hi^  Lie-  6294.  In  what  way  could  this  be  carried  out  P — ^A  father  might  bring  his 

-fi^'  daughter,  or  a  man  his  ward,  to  the  office,  and  say  that  he  wants  to  many  her  to  so 

Oct  11, 1881.       <^d  ^i  c^d  ^^^  1^^  ^®  magistrate  ask  her  if  she  is  willing  to  take  that  man  and  be 

his  wife. 

5295.  Would  you  recommend  that  polygamy  should  be  tolerated  in  the  Depen- 
dencies or  not  ? — ^I  would  not  recommend  the  toleration  of  it,  but  I  do  not  see  how  we 
can  stop  it.  In  future  marriages,  after  a  certain  time,  let  the  first  wife  be  the  wife, 
and  reiuse  to  adjudicate  in  regard  to  questions  arising  as  to  other  women. 

5296.  Would  such  a  course  be  advisable  at  the  present  time  ? — ^Perhaps  not ;  we 
must  be  very  careful  how  w§  treat  it,  but  I  think  the  natives  themselves  would  see  the 
advantage.  I  do  not  recommend  any  action  at  present,  but  stUl,  the  question  might 
be  mooted  to  let  them  know  that  the  thing  will  come  to  pass  at  some  time. 

5297.  Do  you  consider  the  native  law  of  inheritance  a  good  one  and  suitaUe  to 
them  ? — Yes,  under  the  present  state  of  polygamy. 

5298.  But  even  in  cases  where  there  is  only  one  wife,  is  it  not  suitable  ? — Yes. 

5299.  Do  you  recommend  a  continuance  of  it  ? — Yes. 

5300.  Would  you  extend  this  law  to  all  natives  in  the  colony? — ^I  would. 

5301.  Do  you  approve  of  the  system  of  individual  tenure  in  regard  to  the  natives  f 
— I  do,  and  it  ^oidd  meet  with  every  encouragement. 

5302.  Would  you  make  it  compulsory,  or  would  you  give  it  to  those  who  ask  for 
it  f — Only  to  those  who  ask  for  it. 

5303.  And  in  case  one  man  on  a  location  wanted  individual  tenure,  but  the  rest 
of  the  people  did  not  approve  of  it,  would  you  give  it  to  that  one  man  P — ^No,  I  think 
it  would  create  great  confusion.  I  would  form  small  locations  in  different  plaoei 
where  they  would  have  sufficient  ground  for  agricultural  purposes,  a  small  plot  for 
building  and  commonage,  and  wherever  anyone  wants  to  secure  ground,  then  he  oan 
go  to  tms  location. 

5804.  How  would  you  have  such  locations  arranged ;  would  you  have  them 
surveyed  or  only  have  them  beaconed  off  ? — I  would  have  them  surveyed,  so  that  each 
man  would  have  his  own  piece  of  ground. 

5305.  Would  you  recommend  that  these  titles  should  be  alienable  or  inalienable  P — 
I  would  not  object  to  a  man  selling  to  another  native,  but  I  would  to  a  European,  and 
no  sale  should  be  allowed  without  the  consent  of  Government. 

5306.  In  these  native  locations  would  you  allow  canteens  to  be  established  P — ^No, 
certainly  not ;  I  would  not  have  canteens  at  all,  \inless  in  the  way  of  a  public-house  on 
the  main  road,  or  something  of  that  kind. 

5307.  Have  you  had  any  opportunity  of  observing  the  working  of  this  system  of 
individual  tenure  P — ^Yes,  up  at  Xabousie.  It  would  have  worked  better  had  there  not 
been  a  delay.  Many  of  the  natives  had  the  money  ready  to  buy,  but  were  unaUe,  and. 
many  who  would  have  purchased  had  not  the  means.  Those  who  did  secure  a  lease 
have  zemained  on  the  ground  to  this  day,  and  have  improved  it  by  irrigation  and 
cultivation. 

5308.  Have  any  sold  their  lots  Y — Not  to  my  knowledge. 

5309.  Do  they  try  and  increase  the  quantity  of  land  they  hold,  or  do  they  remain 
contented  with  the  same  extent  P — There  were  not  many  lots,  and  the  people  preferred 
living  in  community,  so  that  there  was  a  difficulty  in  getting  more  ground. 

5310.  Do  you  think  this  individual  tenure  can  be  introduced  over  the  border  ? — 
No,  I  think  it  might  cause  disturbance,  and  I  am  of  opinion  that  the  people  would  not 
care  for  it.  They  might  on  a  few  mission  stations,  but  I  don't  believe  20  per  cent, 
would  care  for  it. 

5311.  In  cases  where  people  are  not  prepared  for  individual  titles,  or  do  not  wish 
it,  what  sort  of  title  should  they  have  P — t  should  not  give  them  any  title.  You  oould 
not  make  out  the  title  in  the  name  of  the  chief  or  headman,  but  you  might  make  it 
out  in  the  name  of  the  trustees,  and  these  miffht  be  Eiiropeans,  chosen  by  themselyefl, 
but  I  should  prefer  them  not  having  titles  at  cdl. 

6312.  Don't  you  think  that  the  non-possession  of  these  titles  is  the  cause  of  much 
of  that  distrust  shown  towards  Government  by  the  natives  P — I  cannot  say. 

6313.  On  these  locations  would  you  make  the  land  exclusively  obtainable  by 
natives,  or  put  it  up  to  public  auction  for  Europeans  to  bid  as  well  P — If  posBible 
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Kamastone^  Thursdayy  l^th  October^  1881. 

PRESENT : 

W.  E.  Stanfobd,  Esq.  |  E.  S.  Holland,  Esq. 

Rev.  E.  J.  Barrett  examined. 

5314.  Mr.  St<infordA  What  is  your  name  in  full? — Edward  James  Barrett.  Rev.  E.  j.  Barrttt. 

5315.  And  you  are  P— A  Wesleyan  missionary.     I  came  here  in  1863,  and  at  once  -— 
entered  on  native  mission  work.     1  have  heen  engaged  in  the  work  in  Temhidand,        ^*'     * 
Fingoland,  and  here. 

5316.  Have  you  had  opportunities  of  acquainting  yourself  with  the  native  laws 
and  customs? — With  some. 

5317.  What  is  your  opinion  regarding  the  operation  of  those  laws  amongst  the 
natives  P — I  do  not  consider  them  suitable  to  natives  in  the  colony. 

6318.  Do  you  consider  that  the  natives  in  the  colony  should  he  under  the  colonial 
law,  pure  and  simple  ? — I  do,  pure  and  simple,  without  distinction. 

5319.  Are  there  not  circumstances  in  the  condition  of  natives  which  woidd  require 
special  legislation  in  the  colony,  more  particularly  in  regard  to  marriage  ? — I  think  if 
we  give  them  special  legislation  to  meet  their  requirements  we  shall  fin^  ourselves  in 
difficidties  almost  impossible  to  get  clear  from.  They  come  into  the.  couijby Rowing 
we  have  our  own  laws  and  must  abide  by  them.  They  are  not  obliged  to  stay  in  the 
colony  if  they  dislike  its  laws.  The  better  class  of  people  have  a  desire  to  become  like 
ourselves.  If  we  in  any  way  make  a  difference  between  them  and  ourselves  we  bidden 
the  breach:  they  become  irritable  or  discontented.  We  cannot  give  them  special  legis- 
lation for  their  advantage  without  it  operating  for  their  disadvantage,  and  this  is  one 
reason  for  ii^  thinking  that  they  should  be  under  the  same  laws  as  ourselves. 

5320.  You  are  aware  that  the  Native  Succession  Act  provides  law  for  the  natives 
in  a  special  way  P — I  do  not  know  the  law. 

(The  Act  was  explained  by  Mr.  Stanford). 

5321.  Do  you  approve  of  that  law  ? — I  think  it  would  be  wise  for  the  people  to  be 
placed  under  the  same  law  as  ourselves,  if  living  in  the  colony. 

5322.  Then  would  you  recommend  that  the  Native  Succession  Act  should  be  re- 
pealed P — ^Tes, 

5323.  What  is  the  native  law  of  inheritance  P — I  cannot  explain  it. 

5324.  Are  you  acquainted  with  the  general  principles  upon  which  it  is  founded  P 
— ^I  think  you  will  have  many  better  witnesses  than  myself  on  that  point.  I  consider 
that  one  wife  should  be  recognized,  and  that  the  estate  should  be  divided  according  to 
colonial  law  amongst  the  children  in  cases  where  the  man  died  intestate. 

5325.  In  polygamous  marriages,  as  at  present  existing,  do  you  recommend  that 
only  one  wife  should  be  recognized  in  the  colony  P — Yes. 

5326.  In  that  case  would  not  much  injustice  be  done  to  those  women  who  are 
already  married,  and  who  believe  themselves  to  be  honestly  married  to  their  husbands  P 
— I  don't  know  that  it  would.  It  might  seem  to  bear  hardly  upon  them,  but  if  we 
frame  our  laws  so  as  to  recognize  polygamy,  and  give  any  number  of  wives  a  position 
and  inheritance,  we  should  be  framing  our  laws  so  as  to  perpetuate  the  bane  of  native 
society. 

5327.  Do  you  consider  that  if  repressive  laws  were  made  that  polygamy  would 
lessen  amongst  the  natives  P — My  idea  is  that  no  special  laws  should  be  made  for  them. 
They  should  merely  come  imder  the  law  of  the  country  into  which  they  have  come, 
nor  can  I  see  what  hardship  there  would  be  in  that. 

5328.  Do  you  think  that  the  natives  themselves  would  deem  it  a  hardship  that 
their  wives  should  not  be  recognized  and  that  their  children  should  not  be  allowed  to 
inherit.  Looking  at  it  from  their  jwint  of  view  P — No,  I  don't  think  so.  Th^  under- 
stand, for  instance,  that  whatever  tribe  they  enter  as  dependents  they  must  conform  to 
the  laws  of  that  tribe  while  they  chose  to  remain  in  it,  and  I  do  not  think  they  them- 
selves would  feel  they  had  any  grievance  in  being  brought  under  the  laws  of  the  tribe 
or  country  in  which  they  lived,  provided  they  were  not  obliged  to  remain  there. 

5329.  But  where  we  have  taken  them  over  living  on  their  own  lands,  and  to  this 
day  remaining  upon  those  lands,  and  they  have  not  come  under  us  in  any  other  way, 
do  you  consider  that  we  should  treat  them  in  this  manner  without  regard  to  their  own 
old  national  laws  and  customs  P — I  can  see  that  it  may  work  hard,  but  I  cannot  see  any 
other  clear  principle  upon  which  to  act. 

5330.  JDo  you  think  it  woidd  be  a  &;ood  plan  to  recognize  such  customs  as  are  es- 
tablished among  them  and  cannot  be  done  away  with,  in  a  general  way,  and  trust  to 
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IUt.  JB.  J.  Barrett,  moral  teaching  to  erase  th^m  ? — That  is  the  sygtem  \  diould  fieooiimiend  without  the 
f\  *  T7"iooi       colony,  in  the  Dependencies,  but   within  the  colony  we  cannot  avoid  Ixringing  them 

under  the  colonial  law. 

6331.  Do  you  consider  that  provisions  might  be  engrafted  upon  colonial  law  to 

f)rovide  for  the  people  living  under  us,  as,  for  instance j  has  been'  done  in  the  mheritance 
aws? — I  think  the  desire  of  the  leading  minds  amou^  the  natives  living  intiie 
colony  is  to  have  equalitv  before  the  law  with  ourselves,  m  every  respect,  and  I  think 
we  shoidd  meet  that  desire. 

5332.  That  desire,  I  suppose,  is  chiefly  amongst  the  educated  natives  P — ^I  think  it 
is  among  not  only  what  we  t^m  the  educated  nauves,  but  among  the  naturally  6ui)e- 
rior  minded  of  the  people,  men  who  have  a  clear  view  of  things.  There  are  many,  wno, 
although,  imable  to  read  or  write,  have  broad  views  upon  these  matters. 

5333.  Are  there  many  amongst  the  heathen  who  think  in  this  way  P — I  thiiik  the 
better  class,  when  brought  into  contact  with  Christian  natives  are  greatly  influenced.. 

5334.  What  proportion  do  you  think  thei«  is  of  the  class  you  mention  and  those 
who  would  continue  tneir  customs? — ^I  dare  say  in  numbers  those  who  would  prefer  to 
continue  their  own  customs  are  very  much  greater,  but  they  feel  the  power  of  stronger 
and  greater  minds,  and  they  may  be  led. 

5335.  Do  you  think  tnat  we  can  decline  to  recc^poi^e  more  than  one  wife,  and  also 
do  away  with  their  present  law  of  inheritance  without  danger  to  the  State  P — Certainly. 

5336.  And  you  recommend,  Mr.  Barrett,  that  the  Dependencies  should  be  under  a 
different  law  P — Yes. 

5337.  Would  you  recommend  thai -a  speital  code  of  laws  be  fcemeclriEor  tj|^  ffovenir 
ing  of  the  Dependencies  P — No;  1  rather  question  the  wisdom  of  a  writiidn  Isnir*  Deoaiue 
writing  it  would  tend  to  fix  it.  Our  desire  is,  I  believe,  to  gradually  fit  the  people  to 
come  nearer  and  nearer  to  our  own  manner  of  living. 

5338.  Then  would  you  recommend  that  we  should  endeavour  gradually  to  extend 
colonial  law  to  the  Dependencies  as  required  ? — ^No ;  unless  the  people  themselveB  ask 
for  it,  then,  yes. 

533i9.  At  present  what  would  you  make  the  basis  of  your  law  for  goveiruiug  the  I>e- 
pendencies  P — I  should  recommend  it  to  be  grounded  upon  Kafir  law,  but  I  canaot  ad- 
vise that  Kafir  law  be  formed  into  a  written  code,  in  consequence  of  the  t^dem^  to 
fix  it,  and  it  would  be  strengthening  what  we  wish  to  wear  out  and  disappeajc 

5340.  Are  you  aware  tnat  there  is  already  a  code? — ^Tes. 

5341.  Would  you  do  away  with  that? — ^No;  it  may  be  very  useful^^  a  guide. 
It  is  already  written  and  cannot  be  done  away  with. 

5342.  How  would  you  secure  uniformity  amongst  the  mc^strates  in  the  adminis- 
tration of  justice  without  some  written  code  to  guide  them  ? — I  am  not  sure  that  uni- 
formity amongst  magistrates  is  possible  or  very  desirable,  because  the  state  of  tribes 
ovet  which  they  rule  differ.  One  kind  of  law  may  be  good  for  Fingoland,  but  uselees 
and  bad  in  Fondoland. 

5343.  How  would  you  provide  when  a  magistrate  is  appointed  over  a  native  tn^ 
of  which,  together  with  the  district,  he  knows  little,  and  is  totally  unacquainted  with 
native  laws  and  customs  ? — I  should  recommend  that  he  be  removed  as  soon  as  poasiUe 
and  somebody  else  appointed  in  his  place  who  is  competent. 

5344.  It  may  be  that  a  sufficient  number  of  able  men  cannot  be  found  to  provide 
certain  districts  with  magistrates  acquainted  with  native  laws  and  customs  P — There 
may  be  a  difiiculty  in  getting  good  men,  but  still  they  are  to  be  had. 

5345.  Would  you,  in  all  cases,  make  it  necessary  that  such  men  should  be  specially 
qualified  for  such  an  appointment.  For  instance,  that  he  should  be  well  aoquaanled 
with  the  Kafir  laws  and  customs,  should  know  the  district,  understand  the  language, 
and  so  forth  ? — Yes,  but  I  do  not  wish  it  to  be  understood  that  I  recommend  onljfisuqh 
men  as  have  grown  up  to  that  kind  of  knowledge  for  such  positions.  I  know*mai  who 
in  a  very  short  time  grasp  the  ideas  by  which  Kckfirs  are  led  by  their  chiefs,  and  who 
possess  peculiar  qualifications  for  the  duties,  and  although  they  may  not  undenitpnd 
the  language,  they  pick  up  a  good  deal  of  it,  as  well  as  inf  orma^on  which  would  wnd^ 
them  very  useful  men  indeed. 

5346.  By  having  no  written  law  to  ^de  magistrates,  would  not  they,  to  a  oeitain 
extent,  become  legislators  as  well  as  administrators  ?— Yes. 

5347.  Do  you  think  such  a  system  is  separate  from  |)ersonal  caprice  and  vaxiability 
in  the  difFerent  men  ? — I  think  the  danger  might  be  avoided  by  throwing  the  weight 
of  responsibility  upon  the  chief  or  headman  of  the  district. 

5348.  In  what  way? — Let  them  form  a  council,  by  the  advice  of  which  the  magis- 
trate should  act,  and  never  settle  a  case  without  such  advice. 

5349.  Would  you  bind  the  maffistrnte  to  foUow  their  advice  in  all  matter? f— He 
mi^ht  decline  to  act  at  all  if  their  aavice  was  such  as  he  could  not  rightly  fdUo^w  it. 
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but  it  seems  to  me  with  the  very  miall  amount  of  power  we  have,  it  is  safer  to  take  a  Rer.  E  J.  Barrett. 
course  the  responsibility  of  which  can  be  thrown  upon  the  people  themselves,  although       0ct.Tr"i88i 
it  might  not  always  be  the  best  course  that  could  be  taken,  supposing  we  had  more 
power.     If  he  thought  a  case  was  not  proved,  he  might  decline  to  act,  or  if  there  was 
danger  in  following  the  advice  given  by  the  council. 

5350.  But  the  case  might  require  ii^mediate  disposal  ? — ^There  is  much  more 
danger  from  precipitate  action  than  in  waiting  a  little  while.  The  people  would  per- 
haps come  round  to  the  magistrate's  view. 

5351.  Then  who  is  to  decide  who  is  right  ? — If  the  men  of  the  council  had  free 
speech,  and  all  were  open  to  conviction,  they  could  not  &il,  after  arguing  the  case  out 
once  or  twice,  to  come  to  a  decision.  I  woidd  rather  the  ooimcil  held  the  power  of 
finally  deciding. 

5352.  Do  you  think  the  magistrates  ought  to  be  entrusted  with  any  special 
powers  ? — No ;  in  the  Dependencies  the  magistrate  should  be  informed  that  he  was 
merely  the  adviser  of  the  i)eople,  and  that  he  was  not  to  do  anything  unless  he  could 
throw  the  blame  or  responsibility  on  the  headmen. 

5353.  Then  would  you  recommend  that  we  recede  from  the  present  position  held 
in  the  Dependencies  and  return  to  the  old  position,  that  a  magistrate  be  only  an  ad- 
viser P— He  was  not  oolled  an  adviser.  His  instructions  were  that  he  was  never  to  do 
anything  without  the  advice  of  councillors — headmen — but  he  was  called  a  magistrate, 
he  was  respected  as  such,  held  that  position  among  the  people,  but  his  general  in- 
structions obliged  him  to  be  more  cautious  than,  had  he  been  left  entirely  to  himself, 
he  would  have  been. 

5354.  In  what  way  would  you  constitute  these  councillors  f — It  would  depend 
upon  the  district.  I  think  the  Government  should  have  the  nomination  of  men  who 
should  be  recognised  as  chie&  or  headmen.  I  think  it  woidd  be  wise,  as  far  as  possible, 
to  make  use  of  this  power  to  reduce  the  influence  of  the  chiefs,  by  nominating  some  of 
the  more  iiatelligent  of  the  people  who  are  not  bom  chiefs,  so  as  to  have  rather  more 
than  a  majority  of  such  men. 

5865.  How  would  you  seciu^  their  attendance  P — I  don't  think  there  would  be  any 
difficulty  in  securing  the  attendance  of  such  men.     They  would  come  willingly. 

5356.  Do  you  think  there  would  be  no  difficulty  P— Not  if  they  were  in  the  position 
and  felt  the  responsibility.  They  woidd  feel  boimd  to  attend  in  order  to  see  justice 
administered. 

5357.  Would  you  allow  the  people  any  voice  in  the  selection  of  these  men  P — ^No, 
I  think  not.  If  we  go  so  far  as  to  put  such  power  in  the  hands  of  these  councillors 
that  the  magistrate  cannot  act  without  them,  it  would  be  neoeesan^,  as  I  mentioned 
before,  for  the  Government  to  reserve  a  power,  and  that  power  would  be  to  select  the 
ablest  men  in  the  district. 

5358.  And  coidd  these  men  be  removable  at  the  instance  of  Government  from 
this  office  of  councillor  ? — No  ;  I  think  it  woidd  be  very  easy  for  a  magistrate,  if  he 
were  a  wise  man,  to  take  so  little  notice  of  a  troublesome  councillor  that  he  would  be 
virtually  derived  of  the  power  of  doing  much  mischief,  and  thare  would  not  be  the 
danger  of  a  formal  deposition. 

5359.  But  where  a  coimcillor  committed  some  grave  crime  or  offence,  would  you 
allow  him  to  retain  his  office  P — I  think  it  would  bo  dangerous  to  recogmze  the  principle 
that  they  could  be  dismissed.  Pwhaps  for  a  grave  criminal  offenoe  it  would  be  wise 
to  dismiss  a  man,  but  not  short  of  that,  not  if  he  were  merely  troublesome  as  a  coun- 
cillor. 

5360.  And  you  would  allow  the  decision  of  the  council  to  be  Innding  on  a  magis- 
trate, when  given  by  a  majority  P — Yes,  when  given  by  a  majority  of  oounoillors,  but 
you  will  generally  find  in  ICafir  oases,  if  you  give  them  time,  tiiat  tiiey  will  come  to  a 
unanimous  deoiaion  one  w^  or  the  other. 

5361.  Are  there  any  Kafir  customs  practised  which  should  not,  in  your  opinion,  be 
naade  venaX  offences  in  the  colony  P— Not  any  that  would  be  so  r^orded  by  our  co- 
lonial law. 

5362.  What  procedure  would  you  adopt  in  the  courts  of  the  Dependencies  P— I 
would  adhere  to  tne  Kafir  system. 

5363.  Would  you  recommend  that  agents  be  allowed  to  practise  in  those  Courts  P 
— No. 

5364.  Why  not  ? — Because  they  would  alwajrs  be  trying  to  make  work. 

5365.  Would  you  prohibit  the  sale  of  spirituous  liquors  in  the  Dependencies  ? — 
jl  es. 

5366.  Would  you  also  prohibit  the  sale  of  liquor  to  the  natives  in  the  colony  P — 
I  must  keep  to  the  same  principle  that  we  cannot  have  two  laws,  but  there  is  the  lioeaos- 
ng  Act  in  force.     If  a  canteen  is  announced  to  be  started,  and  a  large  number  <rf  the 


296  NATIVE   lAWS   AND  CUSTOMS  COMMISSION. 

Rev.  E.  J.  Barrett,  inhabitants  petition  against  it,  the  place  would  remain  oloBed,  and  the  syttem  is,  if 

Oct  TTlssi       ^sely  used,  an  admirable  one. 

*  5367.  Would  you  recommend  that  a  circuit  court  should  visit  the  Dependencies 

for  the  trial  of  the  more  important  cases  ? — No. 

5*^68.  How  would  you  provide  that  cases  of  murder  should  be  dealt  with  in  the 
Dependencies  ? — I  think  that  imtil  the  Dependencies  themselves  made  a  stronfi^  request, 
that  our  colonial  law,  or  some  parts  of  it,  be  brought  to  bear,  I  think  we  mignt  safely 
follow  the  Kafir  custom  in  such  cases. 

5369.  Do  you  think  a  board  of  magistrates  would  be  sufficient  to  deal  with  such 
oases  P — I  think  one  magistrate  would  be  sufficient,  assisted  by  counoiUorB. 

5370.  What  would  be  the  effect  on  the  native  mind  of  one  system  of  laws  for  the 
Dependencies  and  another  applicable  only  in  the  colonies  P — ^If  we  had  one  law  in  the 
colony  for  the  white  man  and  another  for  the  black,  and  in  the  Dependencies  another, 
there  might  be  a  difficulty,  but  if  in  the  colony  we  have  simply  colonial  law,  and  in  the 
Dependencies  a  form  of  their  own,  I  do  not  see  what  difficulty  is  likely  to  arise. 

5371.  What  is  yom*  opinion  of  the  pass  laws  ? — I  do  not  approve  of  them ;  I  think 
that  they  should  be  abolished. 

5372.  Mr.  Bolland,']  If  we  were  to  have  no  special  legislation  for  natives  in  the 
colony,  how  would  you  deal  with  what  is  already  in  existence  such  as :  The  Native 
Succession  Act,  The  Pass  Laws,  The  Cattle  Removal  Act,  The  Disarmament  Act,  The 
Native  Ijocations  Act,  and  others  ? — I  think  we  should  be  better  without  them.  I  am 
not  very  strongly  opposed  to  some,  to  others  I  am.  I  do  not  see  a  better  plan  than  to 
get  rid  of  the  whole  and  have  one  simple  policj'. 

5373.  Mr.  Stanford.']  If  you  retain  colonial  law,  as  applicable  to  all  classes  within 
the  colony,  how  would  you  suggest  that  administration  should  be  brouff'ht  home  to  the 
mass  of  natives  in  the  several  districts  in  the  colony  P — I  do  not  think  tnat  there  would 
be  so  much  harm  in  its  not  being  brought  home  to  all  people  as  long  as  we  do  not 
compromise  our  principles  of  legalizing  and  accepting  their  bad  customs.  If  they  per- 
sist in  going  on  in  their  own  way,  and  are  satisfied  with  the  administration  or  settle- 
ment of  cases  amount  themselves  rather  than  avail  themselves  of  our  laws,  I  fliink  it 
would  be  safer  for  mem  to  go  on  in  that  style  until  they  become  tired  of  it,  as  thejr 
would  in  time,  and  then  it  would  be  for  us  to  apply  our  law. 

5374.  Then  you  woidd  simply  ignore  the  evil  P — Yes,  rather  than  have  speoial 
legislation  to  meet  it. 

5375.  Mr.  Rnlland,]  Are  you  acquainted  with  the  Kafir  customs  as  to  marriage  P 
—Yes. 

5376.  You  are  probably  aware  that  those  customs  have  been,  to  a  certain  extent, 
recognized  by  the  Natal  law  P — I  am. 

5377.  Would  you  ad\ise  any  legislation  of  that  kind  to  be  introduced  in  the  De- 
pendencies P — ^No  ;  if  we  were  obliged  to  recognize  their  customs  at  all,  it  should  be 
just  merely  an  unwilling  recognition  of  what  exists  in  the  tribe  amongst  whioh  tiie 
magistrate  happens  to  be  stationed. 

5378.  Don't  you  think  that  the  magistrates  working  with  such  coimcilloss  as  you 
have  mentioned  ^dll  tend  very  much  to  perpetuate  customs  such  as  ukulobola,  poly- 
gamy, and  even  admit  of  their  recognition  P — I  am  not  sure  that  we  are  strong  enough 
to  place  a  magistrate  in  a  tribe  with  power  to  put  do^n  such  customs.  If  we  legislate 
we  take  upon  ourselves  the  responsibility  of  enforcing  our  legislation,  and  that  beyond 
the  colony  ;  but,  if  we  take  up  the  position  say,  of  a  paramount  chief,  who  is  raided  by 
the  very  best  and  most  intelligent  men  in  his  tribe,  as  councillors,  the  responsibility  of 
whatever  is  done  is  thrown  upon  them.  I  think  we  might  e^'en  get  something  near 
what  is  good  in  Kafir  custom  itself,  and  by  the  coimcillors'  responsibility. 

5379.  Can  you  suggest  any  other  course  besides  that  for  the  modification  of  these 
customs  ? — I  think  it  would  be  safe  for  the  Government,  in  introducing  its  rqnres^ita- 
tive,  to  inform  the  tribe  to  which  he  may  be  appointed,  that,  as  the  representative  of 
Grovemment,  the  magistrate  could  never  be  expected  to  countenance  what  was  morally 
wrong ;  that  he  would  support  them  and  give  them  his  assistance  in  any  decinons  they 
came  to,  as  long  as  those  decisions  were  not  contrary  to  moral  right. 

5380.  Do  3''ou  consider  polygamy  to  be  immoral  P — ^Yes. 

5381.  Then  how  would  you  have  a  magistrate  in  the  Dependencies  deal  with  cases 
arising  out  of  polygamy  in  regard  to  the  recovery  of  the  dowry  or  disputes  relating 
to  inheritance  ? — I  think  he  might  decline  to  hear  such  cases. 

5382.  Would  not  that  weaken  his  position  very  much  as  a  means  of  control  over 
these  natives,  and  of  doing  them  good  ? — I  do  not  say  so,  because,  according  to  E[afir 
custom,  the  people  are  alwa\'B  able  to  settle  their  o\^ti  cases  if  they  can,  wim  right  of 
appeal  to  the  chief  of  the  tribe.  They  could  settle  such  cases  amongst  themselves,  but 
the  magistrate  would  simply  refuse  to  have  anything  to  do  with  them. 
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5383.  Would  you  iutroduce  any  leo;i8lation  for  the  pui^jose  of  preventing  forced  Rev.  E.  J,  B«irru, 

niaxriages  in  the  Dependencies  ? — No ;  because  I  do  not  think  it  would  be  safe  to  

introduce  any  legislation  at  all.     Whatever  laws  we  give  them  we  must  be  prepared  iJb  .     •       i. 

inforce. 

5384.  If  you  introduced  any  legislation  whatever  into  the  Dependencies,  what 
would  be  the  position  of  the  Government  and  its  representatives  ? — ^1  think  virtually 
the  position  of  those  representatives  would  be  as  advisers  to  the  people — "  the  president 
of  the  assembly"  rather  than  a  magistrate. 

5385.  And  in  cases  where  the  advice  of  the  representative  was  not  taken  P — Then 
they  would  be  obliged  to  find  a  better  way  of  settlmg  the  matter,  and  if  the  difficulty 
did  not  arise  out  of  the  fault  of  the  magistrate  himself,  they  would  be  likely,  very  soon, 
to  discover  that  they  had  been  making  a  mistake,  and  come  round  to  the  magistrate's, 
or  representative's,  view  of  the  case. 

5386.  A  magistrate  is  called  upon  to  deal  with,  say,  a  case  of  inheritance  concern- 
ing cattle  derived  from  the  custom  of  ukulobola,  and  from  a  polygamous  marriage,  how 
would  you  have  him  act  in  the  Dependencies  P — I  think  it  would  be  sufficient  for  him 
to  decline  to  entertain  the  case.  Ho  might  tell  them,  as  they  were  very  well  aware,  that 
he  was  an  Englishman,  and  disapproved  of  slavery  and  the  sale  of  human  beings,  and 
that  if  they  persisted  in  holding  such  customs  they  must  certainly  dispense  with  his 
assistance  in  these  matters. 

5387.  Mr.  Stanford.']  Do  you  consider  ukulobola  the  purchase  and  sale  of  a 
woman  P — Yes. 

5388.  On  what  groimds  P — The  cattle  pass  from  the  family  of  the  man  about  to 
marry  to  the  parents  of  the  girl  as  an  equivalent  for  the  woman  herself  or  the  children 
she  is  to  bear. 

5389.  Do  you  look  upon  it  as  a  security  for  the  good  treatment  of  the  woman  P— 
I  think  it  is  rather  a  security  against  it,  because  as  long  as  her  husband  is  willing  to 
pay,  no  matter  how  she  may  be  treated,  she  seizes  every  opportunity  of  running  M-ck 
to  her  family.  The  husband  has  only  to  pay  a  beast  to  get  her  back,  and  he  can  punish 
her  as  much  as  he  pleases. 

5390.  But  does  not  the  fact  that  she  may  run  away  from  her  husband  to  her 
people,  and  cause  hiTn  to  be  fined  a  beast,  make  him  kinder  to  his  wife  than  he  would 
otherwise  be  in  order  to  save  himself  from  loss  ? — It  may. 

5391.  Would  you  allow  chiefs  in  the  Dependencies  to  tiy  cases  amongst  their  own 
people  ? — Yes ;  and  would  allow  the  people  to  take  these  ukidobola  and  inheritance 
cases  to  them. 

5392.  Would  you  allow  an  appeal  from  the  chief  to  the  magistrate  P — Yes ;  but  I 
would  not  oblige  the  magistrate  to  entertain  every  case  brought  before  him  unless  he 
saw  fit. 

5393.  If,  according  to  the  custom  of  the  tribe,  injustice  had  been  done  in  a  case  of 
inheritance  by  the  chief's  court,  would  you  allow  the  magistrate  to  entertain  such  case  P 
— If  to  deal  with  such  case  involved  the  recognition  of  an  immoral  custom,  I  think  he 
might  safely  leave  it  alone. 

5394.  What  would  be  the  immorality  in  children  inheriting  property  left  by  their 
father,  who  had  been  a  polygamist  P — if  it  was  the  price  of  htiman  fiesn,  there  would 
be  immorality  it  it. 

5395.  Would  you  allow  the  trial  of  inheritance  cases  by  the  magistrate,  provided 
they  did  not  arise  through  ukulobola  P — Yes.  I  might  add,  however,  that  I  do  not 
wish  to  say  that  it  would  be  wrong  for  the  magistrate  to  deal  with  such  a  case,  but  I 
believe  that  the  people  would  thoroughly  understand  the  position  in  which  he  was 
placed.  They  would  know  that  he  believes  such  cases  to  be  wrong,  and  that  he  would 
have  nothing  to  do  with  them,  because  his  own  convictions  would  not  allow  it. 

5396.  Might  there  not  be  cases  of  injustice  on  the  part  of  the  chief  P — Yes. 

5397.  And  in  cases  of  ukulobola  and  inheritance  you  would  give  the  people  no 
remedy  against  the  dedsions  of  the  chief  P — No. 

5398.  Would  not  such  a  i)olicy  create  much  dissatisfaction  amongst  the  tribes  P— 
No,  I  don't  think  so.  As  long  as  they  can  see  the  reason  of  a  thing  they  do  not  get 
dissatisfied,  and  tliey  can  well  understand  the  reasons  for  a  Christian  refusing  to  adjudi- 
cate in  cases  which  seem  to  have  originated  in  wickedness. 

5399.  Is  ukulobola  allowed  on  the  mission  station  presided  over  by  the  denomina-* 
tion  to  which  you  belong  P— No ;  not  as  far  as  I  know.     I  never  allow  it. 

5400.  Are  those  who  practise  it  amenable  to  church  discipline  ?— Yes,  they  are 
expelled  from  church  membership. 

5401.  Do  you  approve  of  this  P — I  do. 

5402.  Are  you  aware  of  any  instances  in  which  smoking  has  been  made  a  question 
of  ohuroh  dificipUjae  P— I  have  known  of  some  oa«eB  in  which  a  broken  promifle  in  tegard 
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Rev.  £.  I,  Baniti,  to  smoking  lia8  coiiio  under  cliiirch  discipline,  but  not  the  smoking  itself ,  and  I  tliink  it 
O  t  17"i88i       ^^*^  *  mistake  to  tuke  up  tho  subject  at  all. 

'        *  540 J3.  aViid  where  a  proniLsc  not  to  smoke  was  broken,  what  was  the  oonsequenoe  ? 

— I  think  the  person's  name  was  taken  off  the  class  books  as  a  punishment^  not  for 
smoking,  but  breaking  his  pledge ;  they  were,  in  fact,  expelled. 


KamastonCy  Friday^  Hth  Octobcry  1881. 

PRESENT  : 

W.  E.  Stanford,  Esq.  |  E.  8.  Eolland,  Esq. 

Eev.  E.  J.  Barrett  re-examined. 

Oct.  14,  1881  5404.  Mr.  Stanford, ']  What  extent  of  land  at  Kamastone  is  held  by  the  mianon? 

— Only  a  glebe  held  by  the  missionary  society  of  about  180  morgen. 

5405.  Are  the  mission  people,  under  your  church,  holding  their  lands  by  individuil 
tenure  ? — The  titles  are  n(»w  being  issued. 

5400.  Do  the  people  appear  to  be  willing  to  receive  these  titles  ? — They  do. 

5407.  Has  there  been  any  delay  in  accepting  them  since  it  was  first  known  they 
were  to  be  issued  ? — There  has  been  some  delay.    They  wei^e  not  quite  ready,  I  beHere. 

5408.  Is  the  desire  general  amongst  both  mission  people  and  heathen  to  poeeesB 
title  ? — Yes,  I  tliink  so. 

5409.  Are  you  aware  of  the  number  of  titles  granted  for  the  whole  district  P— 
t  don't  know  the  exact  immber,  but  I  tliink  some  1,700,  of  which  208  have  been  issaed. 

5410.  How  do  you  accoimt  for  so  few  titles  being  accepted  by  the  people  P — One 
thing  was,  that  all  the  titles  were  not  here,  a  few  coming  at  a  time,  and  it  has  often  so 
liapiJoned  that  people  wanting  to  take  up  their  titles  were  unable  to  do  so,  as  they  hid 
not  come,  whilst  titles  for  those  who  did  not  particularly  want  their  land  had  ooma 
Another  reason  is,  that  the  people  have  been  almost  starred  owing  to  suooeasiYe  lad 
seasons,  but  I  think  the  strongest  reason  has  been  some  dissatisfaction  and  confiuum 
about  the  pn(?e  they  were  to  pay  for  them  In  the  first  instance  they  were  told  that 
they  must  pay  £5  Ss.  They  thought  that  that  was  more  than  had  been  ohflreed  to 
natives  in  other  locations,  under  similar  cii'cumstanoes,  and  objected  to  pay  it,  almough 
a  few  did  so.  Afterwards  Mr.  Laiiig  visited  the  place,  and  they  imderstood  from  hun 
that  ho  would  use  his  influence  in  Parliament  to  try  and  get  it  reduoed  to  thirfy 
sliillings.  It  seems  there  was  some  mismiderstanding  about  this,  for  they,  it  seems, 
took  this  as  the  amount  they  were  to  pay.  However,  the  sum  was  reduce^  at  firat  to 
£3  14s.  Gd.,  and  again  from  that  to  £2  10s.  3d.,  and,  native  like,  they  may  still  hope 
for  a  further  reduction,  for  they  like  to  get  all  the  advantage  they  can. 

5411.  Do  you  consider  the  amount  now  charged  on  tnese  title-deeds  suffieientlj 
fair  and  reasonable  to  the  people  ? — Yes ;  and  a  great  deal  of  trouble  was  taken 
to  try  and  explain  to  the  people  the  fallacy  that  any  further  reduction  would 
bo  made,  and  that  tlie  cost  of  stamj)  duty — ^now  that  the  mere  expense  of  title 
had  been  reduced — made  the  amount,  stumps  and  title  inclusive,  £2  lOs,  3d. 
IVobably  Mr.  Lauig  hardly  deemed  it  necessiiry  to  \)ouii  out  that  of  course  he  did  not 
include  the  cost  of  stamps  in  the  reducti(m  he  hoped  to  obtain,  and  the  people  taking 
his  wor(bj  in  a  literal  souse,  natunilly  and  gladly  calcidatod  on  iJie  total  cost  of  the  title 
being  thiily  shillings.  Another  unfoi-tuuate  difficidty  has  been  the  non-issue  of  the 
mission  titles.  Had  wo  received  thcst^  and  i)aid  for  them,  the  force  of  example  would 
have  proved  more  eloquent  than  words,  for  the  people  would  have  bcHeved  there  vas 
something  in  it. 

5412.  Do  you  recommend  that  individual  tenure  should  be  encouraged  in  the 
colony  ? — No. 

G413.  What  is  your  opinion  regarding  it  ? — I  am  afraid  tliat  the  effect  of  it  mil 
be  to  scatter  the  natives  who  receive  individual  tenure,  but  if  that  is  the  only  way  in 
which  they  can  secme  valid  title  to  their  land,  I  should  saj^  then  give  it  them  in  that 
way  rather  than  not  at  all,  but  still,  I  am  afiuid  of  the  eHect. 

5414.  In  what  wav  do  you  think  they  would  be  scattered  P — ^I  tlmik  tliey  would 
be  likely  to  get  into  debt  and  sell  their  land. 

5415.  Would  you  not  iiuike  the  titles  iuulieuable? — It  is  stated  on  the  titles  now 
being  issued  that  tliey  aa-e  iualieuublc,  except  with  the  consent  of  GFovermuent,  and  I 
suppose  that  if  a  hu-ge  amount  of  money  were  to  be  o^ving  to  a  nienHiber  of  Pilrliainent 
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of  great  influence,  it  would  not  be  difficult  for  him  at  some  time  or  other  to  obtain  the  Eov.  M.  J.  Barrett, 
required  permission,  and  the  land  would  go.  ^      ^  q^  14,  issi. 

541o.  Would  you  recommend  that  the  titles  be  made  altogether  inalienable, 
except  to  other  natives  ? — Yes ;  but,  on  account  of  the  difficulty  of  doing  that,  I  rather 
shrink  from  the  system  of  individual  title,  because  it  is  special  legislation  for  the  natives 
in  common,  and  I  think  it  dangerous. 

5417.  Where  the  natives  are  still  li>ing  in  locations,  in  common,  do  you  recom- 
mend that  outside  boundaries  should  be  made,  and  that  title,  describing  these,  should 
be  issued  to  the  people  P — Yes,  I  think  that  would  be  better. 

5418.  Do  you  recommend  that  individiuil  teniux>  be  given  where  people  ask  for  it 
themselves? — 1  don^t  think  so,  unless  it  were  very  plain  that  it  would  be  best  for  them. 

5419.  Do  you  not  look  upon  holding  individual  tenure  as  a  sign  of  advancement 
among  the  people,  and  also  as  likely  to  ensure  a  greater  loyalty  towards  the  Govern- 
ment r — I  think  that  if  they  were  themselves  to  purchase  the  land,  as  ordinary  men  dp, 
and  so  become  land-owners,  they  would  value  their  property  very  much  more  than  they 
would  by  having  it  granted  them. 

5420.  Was  individual  title  in  the  Kamastone  location  brought  about  at  the 
request  of  the  people,  or  were  they,  in  any  way,  forced  into  it  P — I  believe  it  was  at  the 
request  of  the  people.  They  were  not  imanimous  at  the  time  in  thinking  it  desirable, 
though  they  now  appear  to  be  so,  as  far  as  I  am  aware. 

5421.  What  you  fear,  I  suppose,  in  reference  to  these  people,  is  that  they  may  sell 
or  mortgage  their  land  and  so  lose  it  ? — Yes. 

5422.  Do  you  think  it  woiUd  be  an  advantage  instead  of  having  the  lands  vested  in 
the  Gtevemment,  to  have  the  property  vested  m  trustees,  or  in  a  land  court,  which 
should  be  organized  for  the  hearing  and  settling  of  cases  relating  to  land  in  the  interest 
of  natives,  still  adhering  to  the  system  of  individual  tenure  ? — 1  think  it  would. 

5423.  As  you  recommend  special  legislation  in  that  form  for  the  natives,  don't 
you  think  it  would  be  better  to  go  to  the  extent  of  making  the  land  inalienable 
altogether,  excepting  to  natives,  as  the  safest  means  of  keeping  the  property  in  their 
hands,  and  not  allow  any  mortgage  of  land  ? — I  am  not  sure  that,  in  the  interests  of 
the  colony,  it  is  desirable  that  the  land  shoidd  always  remain  in  native  possession,  even 
looking  at  the  point,  solely  in  the  interests  of  the  natives  themselves,  for  if  there  are 
likely  to  be  native  reserves  outside  the  colony,  into  which  they  could  remove  from 
time  to  time,  if  they  found  Colonial  laws  oppressive,  I  am  not  at  all  sure  but  that  it 
would  be  better  for  them  to  give  up  a  location  in  the  colony  in  exchange  for  the  land 
beyond  the  border.  It  might  not  always  be  good  for  tne  colony  to  have  natives 
living  in  it. 

5424.  Are  not  the  native  locations  a  source  of  labour  supply  P — Much  depends 
upon  the  character  of  the  natives.  One  location  may  be  very  valuable  as  a  source  of 
labour  supply,  and  also  a  good  defence  to  the  colony,  furnishing  a  laxge  number  of 
fighting  men,  loyal  to  the  Government,  whilst  another  location  may,  on  the  contrarj', 
be  a  great  source  of  danger,  and  supply  very  little  labour. 

5425.  In  the  Dependencies  would  you  recommend  that  individual  tenure  be 
granted  to  any  person  desiring  it  ? — ^No. 

5426.  Upon  what  grounds  ? — ^I  don't  tliink  it  would  be  possible  to  manage  the 
Dependencies  in  the  way  I  suggested  in  my  first  examination  if  that  were  done. 

6427.  Would  you  recommend  that  Europeans  should  be  admitted  to  hold  land  in 
the  Dependencies  on  equal  terms  with  the  natives  ? — ^No. 

5428.  With  reference  to  mission  stations  in  the  Dependencies  woidd  you  recommend 
that  indiAidual  tenure  be  granted  to  the  residents  ? — ^No. 

5429.  Are  you  aware  of  the  terms  upon  which  mission  stations  in  Tembuland  hold 
their  land  at  present  ? — Yes,  I  think  so.  Wodehouse  Forest  Mission  Station  was  given 
to  the  Glen  Grey  Mission  people  in  exchange  for  Glen  Grey.  Soplan  and  Xiuanga 
Mission  Stations  were,  I  believe,  given  to  the  Missionary  Society  by  the  chief,  for  the 
purpose  of  mission  stations. 

5430.  As  far  as  you  know,  all  the  mission  stations  in  Tembuland  were  given  by 
the  chief  ? — Wotlehouse  Forest,  I  believe,  was  given  by  the  Goveniment,  the  others 
were  given  by  the  chief. 

5431.  Aje  you  aware  of  the  letter  dated  14th  Jidy,  1880,  addressed  by  Mr.  Chubb, 
the  Chairman  of  the  Wesleyan  body,  to  His  Excellency  tlie  Governor,  asking  that 
individual  title  should  be  given  to  natives  holding  land  on  mission  stations  ? — ^Yes. 

5432.  Do  you  approve  of  that  letter  ? — AVhen  that  matter  was  talked  over,  and  it 
was  decided  to  send  tnat  letter,  it  was  believed  that  it  would  be  impossible  to  obtain 
anything  better  from  the  Government,  and  therefore  indi^^dual  title  was  asked  for, 
but  I  believe,  if  the  people  coidd  have  collective  titles  for  their  locations  granted  to 
them,  the  missionary  body  would  prefer  it ;  I  woiild  myself. 
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Rev.  K,  /.  Batrtu:  5433.  Do  you  think  that  if  collective  title  had  been  given  to  the  Eamastone  and 

r.  X  77^*10,       Ox  Kraal  locations  that  the  people  would  have  preferred  it  to  individual  title  ? — I  think 

llot.  14,  lool*  i.'LxT  i. 

not,  but  1  am  not  sui^e. 

5434.  Do  you  consider  that  a  collective  title  would  have  been  better  for  them  P — 
It  might. 

5435.  I  take  it  that  you  hold  as  a  general  principle  in  regard  to  locations,  tiiat 
such  locations  should  be  held  in  common  by  the  people,  and  tnat  where  they  desire 
individual  tenure  they  should  purchase  land  outside  those  locations,  either  from 
Europeans  or  the  Government  ? — ^Yes, 

5436.  And  this  piinciple  you  recommend  to  be  carried  out  in  the  Dependencies? — 
I  do  not  understand  what  laciUties  they  would  have  in  the  Dependencies  to  puiohaae 
land.     They  would  have  to  come  into  the  colony. 

5437.  Mr.  RolUimLl  If  locations  were  made  native  reserves,  and  constituted  sncb 
by  Act  of  Parliament,  it  would  of  course  debar  individual  land-owners  in  the  locality 
from  selling  their  property.  Would  not  that  be  sufficient  protection  to  the  natives  P — 
Yes,  I  thint  so. 

5438.  From  your  experience  of  individual  teniu'e,  do  you  think  that  the  natives 
improve  their  lands  more  when  so  held  P — I  have  not  had  much  experience,  and  can 
hardly  venture  an  opinion  on  that  subject ;  they  might.  The  titles  you  see  are  only 
just  being  issued  here. 

5439.  But  those  who  have  titles,  are  they  improving  their  property  in  any  way, 
either  by  enclosing  it,  or  by  wat«r-leadings,  anytlung  of  that  sort  P— well,  I  cannot 
say  that  I  have,  as  yet,  remarked  anything  very  striking.  There  has  not  been  mndi 
improvement  made  whilst  we  were  without  titles,  and  we  have  not  yet  time  to  see 
whether  individual  ownership  will  improve  us  much  more. 

5440.  What  is  your  opinion  in  regard  to  the  size  of  these  lots  P — That  they  are 
too  small. 

5441.  Would  you  recommend  that  one  individual  should  be  allowed  to  hold  more 
than  one  lot  if  he  can  purchase  P — Yes,  or  give  the  people,  if  they  are  to  have  individual 
tenure  at  all,  larger  lots. 

5442.  Are  me  natives  of  this  location  prepared  for  any  form  of  local  self-goyem- 
ment  P — Yes,  I  think  so. 

5443.  How  does  the  system  at  present  in  force  answer  ? — It  works  pretty  well, 
excepting  that  there  are  no  means  of  raising  any  funds  to  be  expended  for  the  public 
benefit,  n)r  the  good  of  the  whole  community,  and  we  find  it  almost  impossible  to  get 
the  people  to  unite  for  any  work  of  general  utility. 

5444.  Would  you  recommend  that  the  system  should  be  recognized  by  law,  and 
that  a  muncipal  body  be  formed  with  power  to  levy  a  rate  P — Yes,  I  would  recommend 
such  a  course. 

5445.  Would  the  natives  be  prepared,  do  you  think,  to  nay  a  small  ratoP — ^I 
think  they  would.  For  instance,  the  water  supply  of  this  village  is  very  bad,  and 
although  they  might  grumble  a  little  at  paying  a  rate,  water  would  be  a  great  blessing 
to  the  place,  and  iun£  might  be  raised  in  order  to  bring  it  in  a  good  supply  to  the 
village. 

5446.  Is  there  any  scheme  contemplated  for  irrigating  this  particular  location  P — 
I  am  not  aware  of  any  contemplated  plan,  but  I  have  often  and  often  thought  that  it 
would  be  a  great  benefit. 

5447.  Is  it  possible  to  construct  such  a  work  without  great  expense  P — ^I  am  afraid 
I  am  not  engineer  enough  to  answer  that  question. 

5448.  Do  you  think  the  natives  would  consent  to  give  labour  instead  of  money  P — 
I  don't  think  that  would  answer  so  well  as  a  money  tax. 

5449.  How  would  it  be  if  they  had  the  option  of  paying  such  a  rate  in  money  or 
labour  P — ^I  am  inclined  to  think  they  would  shirk  it. 

5450.  Would  you  leave  the  construction  of  public  works  in  the  hands  of 
native  municipal  officers  ? — I  don't  see  in  what  other  hands  it  could  be  put. 

5451.  Would  you  give  the  Government  or  the  superintendent  a  voice  in  the 
matter  P — The  superintendent  should  certainly  have  a  voice  in  the  matter,  and  aot  with 
the  advice  and  concun^ence  of  the  municipal  council,  or  whatever  it  was  called. 

5452.  Have  the  arable  allotments  in  this  location  been  surveyed  in  such  a  way  as 
to  make  it  possible  to  irrigate  them  P — Some  have,  others  have  not. 

5453.  And,  as  a  rule,  do  they  get  fair  average  crops  from  these  im watered  lands  P 
— No ;  in  the  four  years  I  have  been  here,  they  have  only  got  a  single  year's  cropa  from 
these  imwatered  lands. 

5454.  Are  there  any  considerable  works  for  irrigation  in  the  different  locations 
with  which  jrou  are  acquainted  P — ^No  ;  just  simple  water  furrows  which  brings  out  all 

the  water  it  is  possible  to  bring  out  and  make  use  of.    The  works  which  would  be  most 
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useful  would  be  works  to  store  up  and  save  the  water  for  use  in  time  of  need,  such  as  Kev.  R  7.  Barrett, 
dams  and  reservoirs.    There  is  a  little  spring  in  the  back  of  the  mountain  which  iT^rrj 

scarcely  ever  fails  ;  it  is  very  small,  but  if  iron  pipes  were  laid  down  the  water  could  be  •     >        • 

brought  into  the  village,  and  everyone  would  have  a  supply.  The  water  could  be 
received  in  a  dam,  and  would  afford  an  abundant  supply  for  drinking,  washing,  and 
other  piu^oses.  At  present  the  people  go  some  distance,  and  should  a  hut  catch  fire 
the  place  has  to  burn. 

5455.  Have  the  natives  gone  in  for  tree-planting  ? — ^A  little  in  the  shape  of  fruit 
Trees. 

5456.  But  no  timber  trees  ? — No,  I  think  not.     There  are  a  few  willows. 

5457.  Is  the  suppW  of  wood  on  the  different  locations  becoming  scarce,  or  is  there 
still  a  good  supply  ? — I  think  there  is  still  a  pretty  fair  supply. 

5458.  Are  the  woods  preserved  ? — Yes,  very  carefully  guarded. 

5459.  Would  not  a  municipal  body  be  of  great  use  in  promoting  and  protecting 
the  growth  of  trees  ? — ^Yes,  if  the  trees  could  be  protected  while  growing  up  from  stock, 
it  would  be  a  good  thing.  At  present  any  tree  planted  is  almost  certain  to  be  destroyed 
before  it  reaches  any  size.  To  do  this,  however,  would  require  that  the  municipality 
body  should  have  power  to  raise  and  expend  a  little  money  for  the  cultiu'e  of  trees. 

5460.  You  are  of  opinion  that  the  superintendent  or  magistrate  ought  decidedly 
to  have  a  voice  in  these  matters? — Yes. 

5461.  In  connection  Avith  any  of  your  mission  schools,  are  there  any  local  school 
committees  P — There  is  one  local  school  committee  in  connection  with  one  of  the  schools, 
and  where  there  is  not  nominally  a  school  committee,  the  headman  and  other  men  of 
importance  on  the  place,  are  always  willing  to  render  their  assistance  to  the  missionary 
when  needed. 

5462.  How  do  they  raise  funds  for  salaries  and  school  expenses  ? — For  supple- 
menting the  teachers  salary,  a  small  fee  is  charged  every  quarter,  if  there  is  any 
expense  for  board  it  is  covered  by  subscription. 

54C3.  And  how  are  school  materials  provided  for  ? — Dr.  Dale  has  generally  given 
us  grants  for  them. 

5464.  Do  the  parents  supply  any  money  P — Very  little,  and  there  is  a  difiiculty  in 
getting  children  to  attend. 

5465.  What  is  the  parents  great  objection  ? — It  is  a  thing  which  interferes  with 
every  family.  Few,  comparatively  speaking,  appreciate  it,  and  do  all  they  can  to 
support  them.  The  majority  of  the  people  seem  to  consider  that  their  children's 
services  are  valuable  to  them,  and  it  is  a  very  serious  inconvenience  to  have  them  taken 
away  to  school.  Unfortunately,  too,  some  of  the  children  who  have  attended  school 
turn  out  badly,  become  idle,  and  object  to  much  labour  ;  then,  whenever  a  child  is  of 
assistance  to  its  parents  they  dislike  it  being  sent  to  school,  and  point  to  the  bad  example, 
and  say,  if  he  had  not  gone  to  school  he  would  have  been  better,  and  put  down  the 
result  to  the  teaching. 

5466.  Are  the  school  hours  such  as  to  allow  of  the  children  assisting  their  parents  P 
— Yes,  but  the  parents  are  very  lax  indeed  in  the  government  of  their  children,  and 
although  we  try  to  impress  upon  their  mothers  and  fathers  the  fact  that  as  soon  as 
school  IS  over  the  childfren  should  be  compelled  to  return  home  to  do  any  work  required 
by  them,  yet  the  parents  think  that  if  they  let  their  children  go  to  school  they  put  all 
the  responsibility  upon  the  missionary  or  school  teacher,  and  do  not  exert  themselves 
to  insist  upon  the  children  coming  home  in  proper  time.  The  pupils,  therefore,  idle 
about  untu  evening,  and  sometimes  fall  into  mischief. 

5467.  Do  you  disapprove  of  intoxicating  liquors  being  sold  in  the  location  P — Yes. 

5468.  By  placing  the  licensing  power  in  the  hands  of  these  native  mimicipal 
officers,  do  you  think  tnat  they  would  be  likely  to  refuse  licenses,  or  be  more  likely  to 
grant  them  P — I  think  to  refuse  them. 

5469.  Would  you  have  a  licensing  board  within  the  location  P — I  don't  think  it 
woidd  be  at  all  necessary.  I  believe,  at  present,  the  rule  is  that  no  license  shall  be 
granted  until  notice  of  its  application  shall  have  been  made  public,  and  the  people 
could  petition  against  any  licenses  which  would  be  likely  to  appear. 

5470.  Mr.  Stanford.']  Do  you  consider  the  present  time  a  good  one  for  introducing 
any  change  in  the  government  of  the  natives  ? — It  would  depend  upon  what  sort  of 
changes  tney  were. 

5471.  Changes  such  as  you  recommended  before,  such  as  refusing  to  recognize 
only  one  wife  P — No  ;  I  question  whether  it  is  a  good  time  for  introducing  any  such 
change.     I  should  like  to  see  a  few  of  the  changes  which  have  been  brought  in  repealed. 

5472.  To  which  do  you  refer  ? — The  Branding  Act  and  the  Disarmament  Act. 

5473.  Are  you  aware  that  under  the  Branding  Act  it  is  not  required  that  a  Govern- 
ment brand  should  be  put  on  the  cattle,  and  that  under  the  Act  an  inspector  may 
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Rev,  £.  /.  Burrett.  allow  cattle  to  be  branded  witli  the  owner's  own  brand  ? — I  know  this,  that  the  practical 
Q.  Tr"iagi       workmg  of  the  Act  seems  to  leave  power  in  the  hands  of  the  inspector  to  annoy  the 
'        *      people,  and  I  think  popular  prejudice  against  the  Act  is  so  strong  now  that  the  only 
safe  course  is  to  get  rid  of  it. 

5474.  Would  you  rather  leave  Acts  of  that  nature  to  local  self-government  to  be 
dealt  with  by  the  people  themselves  P — ^Yes. 

5475.  Before  we  close  your  examination,  Mr.  Barrett,  are  there  any  other  matters 
you  would  like  to  bring  to  the  notice  of  the  Commission  P — ^I  should  like  to  mention,  if 
within  the  scope  of  the  Commission,  to  listen  to  my  remarks,  that  these  people  at 
Kamastone  at  the  outbreak  of  the  present  war  were  called  upon  to  fight  in  defence  of 
the  colony,  and  have  always  proved  loyal  when  placed  in  similar  circimistanoeB.  But,  a 
long  period  of  peace  having  intervened  since  they  were  last  called  upon,  a  very  Strang 
disinclination  was  naturally  prevalent  among  the  people  to  have  anything  to  do  with 
fighting.  The  country  was  in  circumstances  of  extreme  danger.  The  farmers  between 
us  and  the  rebels  were  trecking  into  laager  in  every  direction,  and  it  was  an  anxiouB 
and  threatening  time.  I  used  aU  the  influence  I  possessed  with  the  people  to  indnoe 
them  to  take  up  arms  in  defence  of  the  colony,  and  they  did  not  shrink  from  doing  so, 
because  they  had  no  disloyal  feeling,  but  they  loved  peace  and  would  rather  not  have 
been  drawn  into  the  struggle.  I  may  have  rather  over-exerted  my  influence,  but  I  did 
my  best  to  induce  them  to  take  up  arms  in  our  cause.  A  contingent  went  out  with  Com- 
mandant Frost's  column  and  were  in  a  good  many  engagements,  in  which  they  were 
always  successful,  and  were  highly  spoken  of  by  all  the  officers  over  them.  They 
swept  Gcalekaland  and  helped  to  conquer  Gongalabele's  people.  In  order  to  do 
this  they  bought  horses  and  guns,  which  were  well  used  in  colonial  defence,  and  the 
firm  attitude  taken  up  here  by  the  people  at  home  had  so  good  an  effect  upon  the 
whole  district  that  I  have  not  heard  of  a  single  instance  of  disloyal  conduct.  They  acted 
as  a  barrier,  as  it  were,  to  the  disturbances,  and  the  whole  country  behind  us  was  quiet. 
Almost  immediately  after  the  return  of  our  men,  and  simultaneously  with  the 
disarmament  of  the  rebels,  with  whom  they  had  been  fighting,  they  were  ordered  to 
give  in  their  guns  under  very  severe  penalties.  They  were  told  thiat  if  they  did  not 
give  them  up  they  would  be  subject  to  a  very  heavy  flbie  or  imprisonment  for  a  period 
of  five  years ;  and,  most  unwillingly  they  obeyed,  and  gave  up  their  arms.  Of  course, 
I  could  have  told  them  that  the  thing  was  utterly  illegal ;  that  the  district  had  not 
been  proclaimed  under  the  Disarmament  Act,  but  I  was  afraid  to  say  a  word  that 
would  in  any  way  encourage  them  to  resist  the  action  of  those  in  power  at  the  time.  I 
deemed  it  safer  to  allow  them  to  suffer  a  wrong  than  to  encourage  their  spirit  of  in- 
subordination, and,  therefore,  I  said  nothing.  It  was  many  months  before  the  pro- 
claiming of  the  district  under  the  Disarmament  Act,  but  I  do  not  think  that  the  people 
were  aware  that  the  action  was,  at  the  time,  illegal.  They  submitted  because  ihej 
thought  they  must,  and  I  allowed  them  to  do  so  rather  than  resist  tho  powers  set  over 
them.  I  did  say,  at  the  time,  that  the  Government  would  see  the  injustice  of  the 
proceeding  and  would  probablv  repair  it  in  some  way.  For  a  long  time  afterwards 
there  was  no  other  outbreak  oi  hostilities  until  the  country  was  in  danger  of  a  rising  on 
the  part  of  the  Tembus.  The  feeling  of  anger  and  indignation  of  the  people  nere 
almost  tempted  them  to  join  the  enemy.  I  think  there  was  then  ^eat  danger  of  their 
falling  into  the  snare.  The  country  was  full  of  rumours  that  the  Kngoes  had  already 
broken  out  in  rebellion,  and  it  seemed  to  me  absolutely  necessary  that  something  should 
be  done  to  prove  that  the  Fingocs  were  still  loyal.  I  took  the  opinion  of  a  few  of  the 
most  intelligent  men  among  them,  and  finally,  took  the  responsibility  of  calling  a 
meeting  of  all  the  headmen  and  men  of  importance  in  Ox  Kraal  and  Kamastone.  I 
might  mention  too,  that  some  time  before  this  the  people  had  been  petitioning  Parlia- 
ment and  writing  to  the  Government,  to  try  and  obtain  redress,  and  that  the  magistrate 
of  Queen's  Town  had  been  sent  out  here  to  inform  the  people  that  if  they  dared  to  write 
or  hold  meetings  or  agitate  in  any  way  against  what  had  been  done,  they  would  get 
themselves  into  serious  trouble.  I  nevertheless  called  this  meeting,  which  was  a  pohti- 
cal  meeting,  and  they  at  once  remarked  to  me  that  if  they  should  be  called  upon  to 
account  for  ha^dng  met  together  for  political  purposes  they  should  lay  the  blame  upon 
me.  At  that  meeting  I  pointed  out  the  danger  in  which  they  were  placed,  and  mat 
they  appeared  to  be  regarded  by  a  great  many  of  their  colonicJ  neighoours  as  danger- 
ous people.  I  went  on  to  state  that  I  sympathized  with  them  very  strongly  in  regard 
to  what  they  had  undergone,  and  had  represented  to  the  Government  when  there  was 
peace,  but  added,  that  now,  when  there  was  war,  I  thought,  as  dutiful  subjects,  it  was 
a  time  to  put  aeido  any  sore  feeling  they  had,  and  in  some  way  or  other  show  their 
loyalty.  I  could  not  take  upon  myself  to  say  what  ought  to  be  done,  but  that  they 
ought  to  do  something.  Then  they  poiu:ed  out  their  complaints  and  made  me  feel 
very  much  ashamed  of  myseU,  as  an  Englishman,  telling  me  all  the  wrongs  they  had 
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patiently  suffered.   I  said,  in  reply,  that  I  was  not  in  a  position  to  do  or  say  very  much,  Rev  E.  /.  Barrett, 
but  I  knew  they  looked  upon  me  as   a  friend  thoy  triLsted  to  give  them  advice  and      ^    Tr"i88i 
warning,  if  I  thought  there  was  danger,   and  that   I  had   done  so.     Finally,  Zulu  '     ' 

got  up  and  said  that  in  regard  to  accepting  the  compensation  ofPered  by  the 
Government  for  their  confiscated  gims,  that  was  a  matter  in  which  every  in- 
dividual must  please  himself.  There  was  no  one  to  hinder  a  man  taking  the  money  if 
he  chose,  nor  anyone  to  insist  upon  his  accepting  the  price.  But,  said  he,  if  the  Gov- 
ernment want  our  services  the  only  thing  necessary  to  be  done  is  to  call  us  together  as 
they  did  before,  and  that  men  would  be  forthcoming.  This  took  place  on  the 
Wednesday,  and  on  Friday  Commandant  Frost  came  here  and  said  he  wanted 
to  raise  300  men.  The  news  was  at  once  spread,  and  300  volimteers  turned 
out,  and  they  did  excellent  service  in  putting  down  the  rebellion,  but,  up  to 
the  present  time,  I  have  not  heard  of  any  redress  for  the  A\Tong,  the  injustice,  of  taking 
their  arms  from  them.  I  think  it  would  be  wise  if  the  Government  were  to  call  them 
together  and  let  some  special  Government  representative  be  sent  to  explain  matters  to 
them.  He  might  point  out  that,  at  the  time  the  disarmament  was  attempted,  it  was 
hoped  that  a  lasting  peace  would  be  secured  by  removing  the  arms  from  tne  hands  of 
all  those  people  who  were  regarded  as  dangerous.  That  it  was  hoped  that  the  Fingoes, 
being  the  most  trusted  of  all  the  people  imder  Government,  would,  by  quietly  giving  up 
their  arms,  lead  to  a  general  and  peaceful  surrender  of  the  arms  of  all  the  other  tnbes. 
Such  was  the  hoped  for  result  of  their  example.  It  woidd  be  necessary  for  the  Govern- 
ment to  state  that  there  was  no  cause  for  distrusting  them,  that  the  fact  of  their  yielding 
to  the  demand  to  deliver  up  their  guns  so  readily,  and  their  since  fighting  for  up,  was 
a  proof  of  their  loyalty,  and  that  now  such  a  course  is  to  be  taken  as  the  Government 
thinks  fit,  and  if  they  were  perhaps  told  that  any  of  them  who  ^vl8hed  to  have  licences 
could  do  so,  it  might  answer  the  puri)ose.  I  do  not  say  that  tliis  would  entirely  do 
away  with  the  strong  feeling  of  initation  created,  but  it  might  do  something  towards  it. 


KaiiuidonOy  14th  October,  1881. 

rRESKNT  : 

W.  E.  Stanford,  Esq.  |  E.  S.  Rollanj),  Esq. 

Zulu,  Xfif/hftpi,  Pcmhani,  Tiscoii,  Jdcob  Pafent\  Zondani,  Klacia  Domlola,  Jamen  Mat- 
s/toba,  Samuel  Sohiba,  Petrus  Mafshingcle,  John  Maqutzfuia,  Joshua  Linhuha,  Jautje 
Buge,  Hendrik  Goza,  Jan  Nyingiza,  Utonga  and  others,  Fingo  headmen  and  residents  of 
Kamastone  and  Ox  Kraal^  examined. 

5476.  Mr.  Stanford.']  You  are  Fingoes  who  have  been  for  many  years  resident  ^"'"'  Sre^*'  "^^ 
in  the  native  locations  of  Kamastone  and  Ox  Kraal  P —  ^ 

Samuel  Sokaba :  Yes;  the  tribes  to  which  wo  belong  origmally  lived  across  the  Oct.  H,  1881. 
Tugela  lliver,  imder  their  chief Sj  but  we  were  driven  away  by  wars  and  wandered  down 
into  Hintza's  country,  where  the  missionaries  found  us,  and  wo  met  the  llcv.  Mr* 
Ayliff,  \nih  whom  wo  came  into  the  colony.  Part  of  our  people  went  to  Fort  Peddie 
District  with  Mr.  Shepstone,  and  others  scattered  about  the  country  amongst  the  farmers 
seeking  service.  I  took  service  with  farmers,  and  worked  my  way  do>vn  towards 
Graham's  Town,  and  then  I  joined  Mr  Shepstone's  mission  station  and  came  down 
here  with  him.  A  considerable  nimiber  of  Fingoes  came  down  with  Mr.  Shepstone  to 
this  part*  liiima  was  li\'ing  here,  having  had  this  coimtry  given  him  by  the  Tembus* 
After  we  had  been  here  a  Uttlc  time,  I  don't  know  how  many  years,  the  war  of  1850 
broke  out.  After  the  end  of  the  war  of  1850  Kama  went  away  to  the  lower  coimtry, 
and  we  remained  in  the  district. 

5477.  Do  you  continue  the  customs  of  polygamy  and  ukulobola  P — 

John  Maqutzana :  In  the  old  times  we  married  many  ^vives  and  paid  cattle  for 
them.  We  still  pay  cattle  for  our  wives.  The  school  people  do  not  pay  cattle  for 
their  wives. 

Ajiril  May :  The  school  people  do  pay  cattle  for  their  wives.  AVo  still  approve  of 
ukulobola. 

James  Matshoba  (Christian) :  I  have  given  up  ukidobola,  because  I  was  convinced 
it  was  not  right.     I  am  a  Christian. 

Samuel  Sokaba :  I  am  going  to  say  what  two  venerable  missionaiios  told  me,  Mr* 
Shaw  and  Mr.  Shepstone,  that  as  far  as  they  could  judge  the  custom  among  the  natives 
was  a  good  one ;  that  it  was  a  bond  of  friendship  oetween  the  two  fammes^  and  that 
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Zulu,  Xayimpl,  and  -whero  we  married  without  ukulobola  the  woman  had  no  place  of  refuge  in  ease  of  deeer- 

^^^"-  tion  by   her  husband  or  destitution.     Among  ourselves   we  never  heard    of   it  as 

Oct.  14   1881.      being  the  sale  and  purchase  of  a  woman.     That  view  has  only  been  tal&en  of  ukulobola 

by  (jovemment. 

Petrus  Matshingele  (Christian) :  I  say  that  ukulobola  partakes  of  the  nature  of  a 
sale,  because  a  man  gets  a  wife  for  cattle,  and  when  he  ill-uses  her  he  brags  about  tihe 
cattle  he  paid  for  her.  A  man  of  good  character  would  not  take  this  view.  He  would 
remember  that  although  he  sent  cattle  to  his  wife's  relatives  it  was  only  to  strengtfaeQ 
the  bond  between  them ;  and  amongst  us,  if  a  man  has  not  paid  anything  for  a  wiiOi  he 
is  verjr  much  despised  by  his  wife^  relatives.  Therefore,  when  a  man  gives  cattle  to 
his  wife's  relatives,  it  causes  him  to  receive  respect  from  those  relatives.  We  see  evil 
days  arrive  when  men  of  bad  character  pay  for  their  wives,  it  gives  them  greater  autho- 
rity to  ill-use  them.  In  many  cases  the  cattle  have  been  disposed  of  by  the  wife  s  rela- 
tives, and  even  where  the  parties  would  like  to  dissolve  the  marriage  they  caimot  oom- 
mand  sufficient  stock  to  return  the  husband  the  cattle  he  has  paid.  Therefore  we 
Christians,  accept  the  Grospel  and  consider  it  a  bad  custom,  and  only  make  presents  to  the 
father  of  the  bride  after  marriage,  perhaps  two  or  three  head  of  cattle,  simply  as  a  gift 
from  his  son-in-law  by  his  own  free  will.  He  is  not  asked  by  the  father  of  the  bnde 
for  the  present,  and  we  have  never  yet  had  a  case  of  a  son-in-law  attempting  to  recover 
this  cattle  in  the  event  of  any  trouble  with  his  wife,  though,  I  should  remind  you,  that 
this  practice  of  which  I  speak  has  but  lately  come. 

5478,  By  whom  are  cases  arising  out  of  ukulobola  settled  ? — Ukulobola  cases  are 
arbitrated  on  by  our  superintendent  where  we  cannot  arrange  them  among  our- 
selves. 

5479.  Do  you  consider  this  practice  of  ukulobola  a  good  one  P — 

Fombani  (headman)  states  on  behalf  of  the  heathen  natives :  This  ukulobola  is  a 
very  good  thing.  We  believe  that  cattle  are  given  in  consideration  of  the  trouble, 
expense  and  anxiety  of  parents  in  rearing  the  children,  and  when  the  girl  is  married  it 
is  only  natural  that  the  father  should  ask  his  son-in-law  for  some  bread.  It  is  not  a 
sale,  because  where  a  husband  and  wife  disagree  the  wife  can  return  to  her  relatives, 
and  that  is  a  proof  that  there  is  no  sale.  Where  a  husband  dies  the  woman  returns  to 
her  relatives,  therefore  there  can  have  been  no  sale.  A  husband  buying  a  wife  has  no 
right  to  sell  her  again,  and  if  you  beat  her  the  case  is  *^  talked  "  and  settled  at  the 
kmal  of  her  relatives.  If  you  buy  a  horse,  and  have  a  quarrel  with  him,  would  you 
think  of  bringing  the  cause  about  it  to  the  person  from  whom  you  bought  it.  For 
this  reason  I  also  say  the  woman  is  not  bought.  I  say  it  is  giving  the  father  of  the 
girl  some  bread.  I  say  it  is  not  right  that  this  custom  should  oe  abolished.  If  it  is  to 
be  done  away  Avith  let  it  be  so  by  the  word,  not  by  legislation.  I  say  that  the  custom 
should  not  be  abolished  by  law,  but  let  the  people  abandon  it  of  their  own  accord  under 
the  influence  of  Christianity,  of  moral  teaching.  In  giving  our  daughters  in  marriage 
we  do  not  look  alone  to  the  cattle  but  to  the  character  and  standing  of  the  man  to 
whom  we  give  her.  We  do  not  allow  a  girl  to  choose  a  husband  for  herself,  we  choose 
for  her.  Now  the  girls  are  giving  us  trouble  in  this  respect,  and  this  trouble  arises 
through  a  thing  called  love.  We  parents  do  not  comprehend  this  at  all.  In  regard  to 
the  treatment  of  the  woman  much  depends  on  the  character  of  the  man.  Even  where 
ukulobola  is  not  paid  the  treatment  may  be  good,  though  it  is  sometimes  not  so.  Uku- 
lobola may  be  paid  and  the  treatment  may  be  unkind,  but  it  is  worse  where  ukulobola  has 
not  been  paid.  A  man  can  turn  round  on  his  mfe  and  say  "  You  are  only  a  cat,  I  did 
not  pay  for  you."  A  cat  is  the  only  living  animal  which  we  natives  never  buy,  and 
cats  are  passed  among  ourselves  as  presents.  In  former  days  we  used  to  compel  our 
daughters  to  marry  the  man  wo  selected  for  thorn.  Now  we  have  learned  this  is  not 
right  and  the  girls  wishes  are  consulted.  Of  course,  I  cannot  answer  for  everyone, 
because  it  might  create  anger.  But  one  evil  which  we  see  resulting  from  leaving  the 
choice  of  a  husband  to  the  girls  is,  that  they  arc  very  often  seduced,  and  that  after  se- 
duction it  may  appear  that  the  man  is  not  a  fit  man  to  marrv  the  girl,  and  so  we  have 
to  keep  the  girl  at  om*  kraals.  If  we  complain  wo  aro  told  what  colonial  law  is,  that  it 
was  by  mutual  consent,  and  tho  girls  say  it  is  by  love.  No  fine  is  imposed  on  the  man. 
According  to  our  o^vn  laws,  when  a  man  lias  seduced  a  girl,  she  is  depreciated  in  value 
and  becomes  an  idikazL  It  is  not  right,  in  our  opinion,  that  this  shoidd  be  so,  and  the 
man  who  seduces  a  girl  shoidd  be  fined,  becaiuso  a  father  cannot  get  cattle  for  her,  and 
ho  woidd  have  done  so  had  slie  not  been  seduced.  There  was  never  a  parent  who 
allowed  his  daughter  to  bo  seduced.  In  tho  old  time,  even  since  living  in  this  country, 
girls  woro  carefully  looked  after,  and  were  examined  frequently  by  older  women,  and  if 
anything  wrong  was  observed  it  was  reported  to  the  father,  and,  in  consequence  of  this 
supervision,  when  any  attempt  was  made  by  a  man  on  a  gii'l  she  at  once  reported  it 
Now  the  girls  never  report  it,  they  say  it  is  love,  and  this  thing  is  spreading  all  over 
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3  eountry.     I  say  this  is  owing  to  the  fact  that  tho  man  is  not  punished,  as  he  used  ^»f*ft  A>y#/«. 
•merly  to  bo.  ""^^ 

i^'SO.  Can  you  suggest  any  remedy  for  this  state  of  things  ? — ^It  is  not  my  place  to      Oct.  14,  i 
misL  a  remedy,  I  merely  state  the  evil. 

Klaas  Dondolo  (Christian)  states  :  In  the  days  when  seduction  was  pimishable  by 
e  the  evil  was  not  so  great  as  it  is  now,  but  since  this  thing  love  has  been  introduced,  it 
pears  to  us  that  the  sin  is  acquiring  chieftainship  amongst  us  and  spreading  everywhere, 
appears  to  us  that  the  opening  of  the  gates  in  this  way  has  allowed  the  thing  to 
yw  freely  amongst  us,  there  being  no  checks  imposed.  We  are  for  the  Gbvemment, 
i  cannot  say  that  we  wish  our  own  laws  to  be  restored.  We  mention  this  matter  and 
ifl  for  the  Government  to  say  what  is  to  be  done.  We  state  what  we  see  amongst  us, 
d  it  must  be  for  the  chiefs  to  decide.  The  seduction  of  girls  is  becoming  far  more 
mmon  amongst  us  than  in  former  times. 

6481.  How  are  cases  of  adultery  dealt  with  P — 

Pombani  (heathen)  states :  In  regard  to  adultery  cases  we  settle  them  atpresent 
Long  ourselves.  Where  the  evidence  is  not  complete  the  case  stands  over.  The  case 
settled  by  fine,  and  is  arranged  between  the  plaintiff  and  defendant,  but  the  fine  is 
t  fixed.  Sometimes  a  man  pays  one  head  of  cattle,  and  sometimes  two  or  three, 
wording  to  the  rank  of  the  husband.  If  he  is  a  man  of  high  rank,  more  cattle  would 
paid.  We  find  men  of  all  ages  and  classes  committing  adultery,  from  greyheads 
wnwards.  I  consider  that  the  majority  of  our  women  do  not  have  paramours.  I 
mot  speak  very  positively  about  this  because  I  do  not  live  with  them  all. 

5482.  Do  you  consider  that  these  cases  should  be  entertained  by  the  resident 
kgistratesP — ^Yes ;  we  think  that  the  courts  of  resident  magistrates  should  entertain 
168  of  adultery  amongst  ourselves,  andpunish  by  fine. 

5483.  You  would  not  imprison  ? — ^We  do  not  know  about  imprisonment  for  cases 
adultery.  We  think  a  fine  would  perhaps  be  best,  and  that  tho  cattle  should  go  to 
5  husband.  If  the  man  has  no  cattle  to  pay,  he  is  a  wolf,  and  we  cannot  help  it.  x  ou 
inot  cut  his  body  open,  but  if  he  has  only  one  beast  he  must  pay  it. 

6484.  What  are  your  laws  in  regard  to  succession  P — Each  house  has  stock  appor- 
ned  to  it  on  the  death  of  the  husband.  The  eldest  son  in  each  house  succeeds  to  the 
)perty  which  has  been  apportioned  to  that  house.  When  cases  of  disputed  inheri- 
ice  arise,  they  are  taken  to  people  who  know  the  laws  best,  and  they  decide.  Some 
these  cases  we  bring  to  our  superintendents. 

5485.  Has  the  land  you  at  present  occupy  been  surveyed  P — Yes ;  the  location  we 
w  occupy  has  all  been  surveyed,  and  we  are  satisfied  that  it  has  been  done. 

5486.  Have  you  all  taken  up  titles  P — ^We  have  not  yet  accepted  all  the  titles.  We 
ve  been  prevented  from  doing  so  by  the  rates  upon  the  title-deeds.  One  day  we  were 
d  we  shoidd  have  to  pay  £5  5s.,  and  another  day  £3  4s.  6d.,  and  the  last  amount 
mtioned  was  £2  10s.  3d.,  and  when  Mr.  Laing  was  here  he  mentioned  £3,  and  he 
d  that  out  of  this  £3  that  30s.  would  be  paid  l>y  the  Government,  and  that  the 
lividual  receiving  the  title  would  pay  30s.  also.  He  said  that  perhaps  there  might  be 
ne  small  amount  in  addition.  For  this  reason,  and  also  in  consequence  of  the  bad 
Lsons  we  have  had,  the  titles  have  not  been  taken  up. 

[All  present  agreed  with  what  had  been  stated  Dy  Pombani.  Mr.  Stanford  then 
plained  to  the  meeting  the  resolution  of  the  Honourable  the  House  of  Assembly  of  the 
nd  July,  1880 :  "  That  in  granting  titles  to  natives  of  individual  tenure  of  land,  half  the 
penses  of  survey  and  erection  of  beacons  should  be  borne  by  the  general  revenue."] 

Pombani  in  reply  said : — ^WeJ  do  not  wish  to  be  understood  as  not  being  de- 
oufl  to  get  our  titles.  We  want  them  and  are  still  working  to  get  sufficient  to  take 
an  up.  We  trust  the  Government  will  be  patient  with  us  and  give  us  a  long  time, 
3ause  we  are  hard  pushed.  We  have  had  bad  seasons  for  some  years  here,  and  we 
ve  fallen  into  debt  with  the  shops,  and  all  this  has  thro\\ii  us  back.  If  a  man  had 
sed  four  bags  of  grain  he  had  to  go  to  the  shop  to  pay  for  the  seed. 

6487.  Are  you  pleased  that  you  can  have  a  piece  of  ground  of  your  own  P — ^Yes ; 
are  pleased  and  contented  that  we  should  have  an  allotment  of  ground  which  we 

ow  is  our  own  property. 

Zulu,  in  answer  to  Mr.  Stanford's  inquiry  as  to  whether  he  wished  to  say 
lathing,  replied  : — "  Hiat  he  had  nothing  to  bring  before  the  notice  of  Government, 
k  if  he  thought  of  any  matters  he  would  do  so. 

6488.  Would  you  like  that  this  land  should  be  inalienable  or  alienable  fo  natives 
y  or  alienable  to  both  Europeans  and  natives  P — 

Jacob  Pateni  (Christian)  said: — Now  we  have  come  to  a  question  which 
-worthy  of  consideration.  The  reason  which  has  been  given  for  our  not 
ing  up  the  titles  has  akeady  been  stated.  Even  those  who  had  money 
Ltated,   on  aooount  of    the  rates    ohargedi   and   hopes    are  still  entertained 
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2uiUf  Xauimpi,  and  that  a  further  reduction  will  be  made.     In  regard  to  whether  the  land  given  UB  "  ehoold 

otoera.  Y)e  inalienable  or  alienable  to  natives  only,  or  alienable  to  both  natives  and  Europeans,'' 

Oct.  14, 1881.      ^^  said  at  the  very  first  opportunity  we  had  of  discussing  individual  tenure  tbat  we 

desire  that  the  title  should  be  given  in  such  a  way  as  to  preclude  any  European  from 
purchasing  land  from  us.  Whenever  a  man  wishes  to  leave  the  location  he  might  haTe 
the  right  to  sell  the  land  to  his  fellow  residents  on  that  location.  But  if  we  admit 
Europeans  to  the  location  any  rich  Dutchman  might  come  and  buy  a  piece  of  land  aod 
so  dnve  us  out,  for  white  men  are  always  rich.  Therefore,  we  say,  that  any  man  wuili- 
ing  to  leave  must  sell  his  land  only  to  a  native  fellow  resident.  That  is  what  we  aflkad 
at  the  time,  at  the  very  first,  that  rich  Europeans  should  not  come  and  buy  ub  oat|  and 
that  is  what  we  still  desire  to  be  carried  out. 

Zulu  states : — What  has  just  been  said  by  Pateni  is  the  wish  of  all  proscDt, 
who  say  that  they  wish  the  title  of  the  land  ^iyen  to  them  should  be  made  inaiienaMe 
to  Europeans,  and  that  the  right  of  sale  should  be  granted  only  to  fellow  native  reodeoii 
in  the  location. 

6489.  Do  you  wish  the  right  of  mortgage  should  be  given  to  the  holden  of  title 
or  not  P — 

Joshua  Lishuba  (Christian),  in  reply,  said: — ^We  wish  that  no  right  of  mol- 
gage  should  be  granted  which  would  enable  an  individual  title-holder  in  the  loottfaon  to 
pleage  his  grant  to  anv  European.  If  he  wishes  to  raise  money  let  him  raise  it  flnt 
among  those  people  who  occupy  the  same  block  as  himself.  Failing  to  get  anHflhmee 
from  any  of  those  people,  then  let  him  go  to  the  next  block,  but  in  any  case,  we  do  not 
wish  our  lands  to  be  pledged  to  Europeans. 

[All  present  concur  in  expressing  their  desire  that  the  Government  ahoiild 
make  provision  in  regard  to  the  sale  or  mortgage  of  their  lands  in  acoordanoe  with  the 
wishes  just  expressed.] 

Joshua  Lishuba  continuing  said: — We  have  also  this  to  bring  to  the  notioe 
of  the  Commission.  We  are  under  the  Grovemment  and  we  are  pleased  with  the  lam 
of  the  Government.  The  grievance  we  have  is  that  when  we  go  into  the  field  to  tifjht 
for  them  we  do  not  receive  the  same  privileges  as  the  other  GbvemmentpeopleyaltliOQ^ 
we  die  the  same  death  as  the  white  man.  When  one  of  our  number  fallfl  his  bo^y  re- 
mains there  where  it  fell.  This  is  a  very  sore  matter  with  the  Fingoes.  We  say  fliat 
the  Government  is  our  chief  and  in  this  respect  treats  us  differently  from  the  rest  of  her 
children.  We  are  under  one  Government  and  one  law,  and  cheerfully  submit  to  that 
law.  We  are  imder  the  same  (ifovemor  and  the  same  Queen.  When  we  serve  in  the 
field  wo  receive  two  or  three  shillings  a  day,  but  the  white  forces  receive  five  ahilliiigi 
or  six  shillings  a  day.  In  the  matter  of  details  wo  were  not  paid  by  the  commaiidar 
personally,  but  by  the  captains.  We  say  that  our  leading  men  should  receive  officec^i 
rank.  Many  men  went  to  the  front  leaving  their  occupations,  by  which  they  gained 
money,  behind.  They  went  to  uphold  the  fame  of  Government  and  lost  moncgr  by  so 
doing,  and  no  regard  is  paid  to  their  losses  in  this  respect.  Among  ourselves,  as  good 
ofiicers  could  be  found  as  those  who  were  placed  over  us,  and  with  reference  to  the  Ittt 
war,  we  should  have  preferred,  had  we  been  responsible  to  you,  Mr.  Stanford,  diieot^ 
instead  of  having  ofiicers  between  you  and  ourselves. 

Klaas  Dondola  said: — I  wish  again  to  refer  to  the  titles.  We  have  been 
waiting  for  the  final  decision  as  to  what  the  amomit  charged  would  be  upon  tbeie 
titles.  We  do  not  care  to  pay  up  without  having  heen  called  together  and  fuUj  undei^ 
standing  what  that  amount  would  be.  It  may  have  aj)peared  that  we  were  oonstanihr 
troubling  our  superintendent,  Mr.  Jeffcry,  in  regard  to  this  matter.  We  have  been  tdU 
what  the  final  decision  of  the  Government  is,  and  that  we  hear.  This  continual  ehanse 
in  regard  to  the  cost  of  the  titles  made  us  feel  discontented  in  the  same  way  as  the  gon 

Juestion  has  done.  I  say  we  were  afraid  in  regard  to  the  payment  for  the  title-deaAk 
t  was  very  much  like  the  gim  question.  Wo  were  told  to  do  certain  things  in  xegiid 
to  our  guns,  and  now  we  are  told  that  we  gave  up  our  guns  by  our  own  dioioe.  And 
so  in  regard  to  these  titles,  we  might  bo  told  that  we  hod  chosen  to  give  them  an. 
Leaving  the  questions  of  titles  and  the  guns  I  say  that  we  elect  Europeans  here  to  go 
to  parliament.  They  go  to  parliament  but  they  never  return  and  tellus  what  has  beea 
done  about  ourselves  in  parliament,  therefore  it  appears  to  us  that  we  might  just  SB 
well  be  without  these  representatives  in  jmrliament.     Our  grievance  in  regard  to  the 
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guns  still  troubles  us,  and  not  knowing  what  our  representatives  have  done  for  us  in  Zulu,  Xayimpi,  an4 

Earliament,  wo  should  like  them,  on  their  return,  to  call  us  together  and  tell  us  what  o^6w. 

as  taken  place.  q^^  j4^  1881, 


£ 


XJtonga  said: — I  have  only  one  word  to  throw  among  you.  We  thank 
ou  for  the  joy  you  have  caused  us  because  you  have  given  us  hope  in  regard  to  the 
w.  Our  fathers  served  the  Government^  and  we  we  were  bom  under  me  Govern- 
ment. To-day  we  have  grey  heads  under  the  Government.  We  came  to  the  Govern- 
ment dust  of  tiie  earth.  wTien  we  came  to  the  Government  from  the  very  beginning, 
Gh)vemment  inquired  as  to  our  wishes  and  principles,  thereby  treating  us  in  a  manner 
different  to  that  of  the  tribes  we  have  passed  through.  Government  appeared,  therefore, 
to  us  as  our  father.  When  it  asked  who  were  our  leading  men  our  fathers  told  the 
Qovemment  who  were  our  leaders.  Government  then  gave  all  orders  through  them. 
We  grew  up  under  the  laws  of  Government,  and  became  its  children  in  every  respeot. 
There  are  new  things  now,  sir,  which  have  come  among  us,  since  we  have  grey  heads, 
which  things  have  caused  much  soreness.  Then  we  began  to  question  about  Govern- 
ment, and  to  ask  how  many  Governments  there  were.  Where  is  that  Government  at 
whose  feet  we  CTew  up  P  in  any  work  which  we  undertook  we  always  had  great  hopes 
because  it  was  Government  work.  It  would  appear  then  that  the  Government  would 
give  orders  to  the  men  we  put  forward,  and  tell  us  how  far  the  Qt)vemment  had  ordered. 
We  would  then  speak,  as  we  should,  on  the  orders  given  us  and  the  work  to  be  per- 
formed. Then  it  would  appear  at  the  conclusion  of  our  work,  that  the  Government 
was  pleased  with  us  and  gave  us  thanks,  and  then  we  would  prove,  by  the  thanks  given 
uSy  that  we  were  the  Government's  children,  and  we  ourselves  had  no  desire  for  any- 
thing beyond  the  order  by  Government  with  reference  to  our  laws  and  customs,  and  we 
were  satisfied  with  the  laws  of  Gt)vemment,  as  they  appeared  to  be  the  laws  of  a  father 
and  mother  to  their  children  ;  and  all  this  time  the  Government  had  not  forgotten  those 
men  put  forward  as  our  leaders.  Now,  in  these  later  times,  the  Government  has  re- 
duced these  men  whom  we  respected  and  looked  up  to,  and  appointed  other  men  in  their 
stead,  and  even  the  orders  appear  to  come  from  different  directions.  We  were  confused, 
and  now  we  do  not  know  what  order  to  believe,  and  we  begin  not  to  understand  what  the 
Ghovemment  mean  or  what  we  should  do.  When  the  Gc^eka  war  broke  out,  the  war 
began  as  other  wars  had  commenced.  We  did  not  know  the  origin  of  these  wars ;  all 
we  knew  was  that  Government  told  us  war  has  broken  out  in  a  certain  quarter,  and  we 
went  there,  and  when  we  went  we  hoped,  as  usual,  when  we  returned,  there  would  be 
thanks  given  us  on  the  part  of  Government.  But,  on  our  return,  the  Government  did 
something  which  caused  us  trouble  and  anxiety.  On  our  return  from  active  service  we 
were  told  to  surrender  our  arms.  We  said  to  the  Government,  is  the  war  over  yet.  The 
Gk>vemment  said  yes,  the  war  is  over,  there  is  peace  everywhere.  Shorfly  afterwards 
war  broke  out  again.  When  war  broke  out  again  Government  spoke  to  us.  We  said 
"  Chief,  give  us  our  guns  back  again,"  and  these  guns  have  never  been  returned  to  us. 
Many  of  our  people  were  killed  in  Fingoland  without  arms  in  their  hands.  While  we 
were  still  in  this  state,  we  heard  that  accusations  wore  made  against  us  that  we  were 
going  to  join  the  rebels.  We  said,  "  who  says  we  are  going  to  fight,  and  why  do  they 
say  so  ?  "  We  know  that  if  anyone  was  accused  of  sedition  that  he  would  be  arrested, 
and  we  waited  to  see  if  there  was  any  accuser.  We  have  known  that,  according  to  the 
old  onstom,  when  a  man  was  charged  with  sedition,  that  he  was  arrested,  and  bi'ought 
before  the  magistrate,  and  his  accusers  had  to  appear  against  him,  but  to  this  day  we 
have  never  seen  before  us  the  man  who  made  the  accusation  against  us  of  sedition. 
These  are  matters  which  are  grievances  among  us,  and  we  wish  to  bring  before  the 
Government,  not  because  we  are  dissatisfied  with  the  laws  of  Government,  but  because 
we  wish  to  make  these  tilings  known. 

Mr.  Stanford,  in  bringing  the  meeting  to  a  close,  said : — ^In  thanking  you 
for  your  attendance  here  to-day,  I  have  to  state  that  our  duty  has  been  to  examine  you 
on  me  important  subject  of  your  marriage  and  inheritance  laws,  and  your  land  tenure. 
With  regard  to  the  complaints  you  have  made  about  the  accusation  of  sedition  brought 
Eigainst  you  and  never  substantiated,  that  charge  was  sufficiently  answered  by  the  good 
service  you  rendered  under  my  command,  in  the  movements  of  Commandant  Frost's 
DoluBm  in  Tembuland  and  Griqualand  East.  You  should  not  pay  attention  to  idle  re- 
port. I  am  glad  that  you  have  spoken  freely.  It  is  tetter  for  men  to  say  out  what  is 
in  their  hearts.  These  grievances  you  have  brought  forward  are  not  for  this  Commission 
X)  inquire  into.  You  should  represent  them  through  the  officer  who  is  in  charge  of  yoi^, 
tfr.  Jeffreys,  and  I  feel  confident  that  any  representation  you  make  respeotfuliy  to 
joremment,  through  him,  will  receiye  due  consideration,  /.    .^ 

pp2 
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Queen's  Toiaiy  17th  October,  1881. 

PRESENT  : 

Sir  J,  D.  Barry, 
J.  Atliff,  Esq.,  M.L,A.         |         E.  S.  Boi^lanp,  Esq, 

Dr,  W.  B.  Berry. 

Bev.  John  Petrus  Bertram  examined, 

^'il^^ilwT''''  "*  ^*^^'  ^^  "^^  ^'  Barry.']  I  believe,  Mr.  Bertram,  you  were  bom  in  the  colony  P— 

#i^w.         Y^^  ^  ^  Graham's  Town. 

Oct.  17, 1881.  5491.  You  were,  I  think,  a  Wesleyan  missionary  P — ^Yes,  for  about  thirty  yean, 

and  I  was  connected  with  a  society. 

5492.  When  did  that  connection  begin  ? — In  1844,  in  the  Abatembu  countiy. 

6493.  How  long  were  you  there  ?— i  was  in  that  locality  six  years,  then  I  waa  six 
years  in  what  is  called  the  Herschel  Division  amongst  mixed  tribes,  Basutos,  f^ngoes, 
Tambookies  and  Hottentots.  Then  I  was  at  Umta^,  at  the  Morley  Mission  Station  in 
Kafirland  amongst  a  mixture  of  Fingoes  and  Tambookies,  and  lastly,  at  Lieaaeyton, 
where  I  remained  fifteen  years.     During  the  last  ten  years  I  have  retired. 

5494.  Have  you  paid  attention  to  the  native  laws  and  customs  of  the  varioiis 
people  among  whom  you  have  lived  ? — ^To  some  extent,  but  not  fully. 

5495.  Do  you  find  any  similarity  between  the  native  customs  of  the  Barolongs  and 
other  natives  you  have  subsequently  had  any  knowledge  of  P — ^There  were  many  things 
similar  and  many  things  different.  For  instance,  the  13arolongs  lived  in  towns,  not  in 
smaU  kraals.  llie  township  consists  of  a  cluster  of  kraals  and  there  is  a  large  oommu- 
nity,  which  community  is  self -managing,  though  under  general  control  of  the  chief  of 
the  place. 

5496.  Did  they  practise  polygamy,  ukulobola,  and  witchcraft  P — ^Yes. 

5497.  Were  the  laws  and  cu^ms  generally  the  same  as  among  Kafirs  and  Fin- 
goes  ? — ^They  could  be  traced  to  the  same  ori^.  The  whole  population  is  conoentnted 
in  atown.  There  are  hereditary  representatives,  who  are  called  chie&, and  oounofllorB, 
who  meet  to  settle  matters,  and  the  people  can  also  assemble  as  retainers  under  the 
presidency  of  the  supreme  chief. 

5498.  Cfim  any  one  propose  a  new  law  P — ^Any  communiiy  can  represent  the  griev- 
ance it  may  have  through  itis  councillor,  with  the  object  of  making  a  law  to  redress  it. 
The  whole  council  discuss  the  measure,  if  necessary,  and  relief  is  given  then  and  thefre, 
and  it  becomes  a  precedent  for  sunilar  measures. 

5499.  What  is  the  mode  of  promulgating  or  giving  publiciiy  to  any  laws  they 
may  makeP  Is  there  anything  beyond  the  publicity  given  at  the  council  P — ^No,  the 
decision  is  supposed  to  be  known  by  all. 

5500.  What  was  the  form  of  trial  P — Each  community  had  a  certain  amount  of 
power  to  dispose  of  small  cases  and  report  them  to  the  chief.  The  councillors  tried 
all  petty  criminal  and  civil  cases,  but  they  report  their  decisions  to  the  chief,  and  the 
more  important  cases  they  do  not  deal  with,  though  they  inquire  into  them  and  report 
them  to  the  chief,  who  sometimes  refers  them  back  for  the  councillors  to  settle,  rt  of 
great  importance,  a  case  is  always  dealt  with  by  the  chief. 

5501.  What  was  the  general  mode  of  punishment  ? — Fine. 

5502.  Any  capital  punishment  P — ^No ;  fines,  though  at  times  other  pemdtieB  may 
have  been  imposed  it  was  seldom,  and  the  general  rule  was  to  fine. 

5503.  Was  this  system  of  making  and  administering  laws  satisfactory  P — ^It  was. 

5504.  Were  there  any  great  evils  you  noticed  P — ^No ;  the  management  seemed  to 
be  very  complete. 

5505.  Were  these  Baralongs  more  advanced  than  the  natives  you  had  afterwards 
to  deal  with  in  their  mode  of  making  and  administering  laws  P — ^Yes,  I  think  so. 

5506.  To  what  do  you  attribute  that  P — To  the  fact  that  they  were  more  concen- 
trated. 

5507.  Were  there  not  any  evils  consequent  on  their  being  so  concentrated ;  evila 
which  you  did  not  observe  amongst  others  more  scattered  P — 1  noticed  notlung  wrong 
with  their  sanitary  matters.  Their  cattle  kraals  were  apart  from  their  huts.  There 
was  no  inconvenience.     The  cattle  were  grazed  at  outposts. 

5508.  How  were  these  sanitary  matters  arranged  P  Were  penalties  for  neglect  en- 
forced P — ^Complaints  would  be  heard  before  theminor  chief  or  councillors,  who  would  have 
the  cause  of  complaint  removed. 

6509.  Were  there  any  water-leadings  P — ^Yes ;  but  not  in  the  town. 
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5510.  Did  the  petty  chiefs  control  them  P — ^Each  petty  chief  did  in  the  garden  be-  Bev.  John  i^trua 
longing  to  his  particular  section.  Bertram. 

5511.  What  was  the  law  of  trespass? — There  was  no  trespass  on  the  grazing  Oct.  17  issi. 
eroimd,  but  only  on  the  agricultural  land ;  if  the  trespass  was  wilful  there  was  fine, 

but  if  accidental  it  was  excused. 

5512.  Were  the  agricultural  lands  enclosed  ? — ^Not  as  a  rule. 

5513.  What  do  you  call  wilful  trespass  P — ^A  man  not  taking  proper  care  of  his 
cattle,  having  no  herd,  and  all  cattle  were  supposed  to  be  herded.  An  accidental  tres- 
pass would  be,  for  instance,  when  cattle  broke  out  at  night  from  the  kraal. 

5514.  All  cattle  found  were  presumed  to  be  trespassing  by  wilful  act  until  the 
owner  proved  the  contrary  P — ^Yes. 

5515.  What  did  thev  do  in  cases  of  wilful  trespass  ? — ^As  a  rule,  some  private 
arrangement  was  come  to  between  the  parties. 

5516.  Did  you  ever  witness  any  charge  of  witchcraft  ? — ^No. 

5517.  Did  cases  occiur  P — They  did,  but  I  never  entered  into  such  matters. 

5518.  They  practised  polygamy  P — Yes. 

5519.  Were  the  males  there  in  excess  of  the  females,  or  had  you  no  means  of 
knowing  P — I  cannot  give  you  statistics,  but  I  think  they  were  about  equal  in  number. 

55§0.  Who  were  the  chief  polygamists  P — The  rich  men. 

5521.  What  was  the  largest  number  of  wives  ? — ^Ten,  but  in  very  few  instances. 

5522.  Was  the  consent  of  the  girl  obtained  before  marriage  P — ^Tes ;  from  the 
parent  or  guardian. 

5523.  Could  a  girl  be  forced  into  a  marriage  P — They  could  force  her,  but  the  right 
was  seldom  exercised. 

5524.  What  was  the  average  number  of  cattle  paid  as  ukulobola  P — ^According  to 
arrangement,  but  in  common  life  ten  head  of  cattle  was  the  ordinary  price. 

5525.  What  was  the  value  of  each  animal  P — ^They  were  cheap  in  those  days,  I 
should  say  about  £2  each. 

5526.  Were  there  any  practical  evils  in  connection  with  ukulobola  that  you  no- 
ticed P — ^It  was  a  hindrance  to  Christianity,  and  that,  perhaps,  was  its  greatest  evil. 

5527.  In  social  life  were  there  any  evils  amongst  them  P — There  may  be  evils,  but 
there  are  advantages ;  whilst  they  live  in  their  native  state  I  know  of  no  great  disad- 
vantages. 

5528.  Well,  what  were  the  advantages  P — ^A  man  was  considered  amongst  his 
people  a  great  man  for  having  a  number  of  wives.  It  had  the  advantage  of  improving 
Ids  status.  He  enlarged  his  house,  increased  his  family,  possessed  greater  wealth,  and 
gave  him  wider  family  connections. 

5529.  Were  there  any  advantages  to  the  women  P — ^Yes,  it  reduced  the  number  of 
children  of  a  woman,  she  would  not  have  to  rear  so  many,  and  there  are  perhaps 
other  advantages  which  they  would  appreciate. 

5530.  Do  polygamists  generally  treat  their  wives  well  or  ill-use  them  P — On  the 
whole,  I  think  they  are  treated  well. 

5531.  Does  this  ukulobola  impose  any  obligations  on  the  person  who  receives  it  P — 
Yes ;  those  who  receive  it  are  bound  to  protect  the  woman,  and  if  she  is  badly  used  she 
can  claim  protection,  and  if  she  leaves  her  husband  she  can  claim  support  tor  herself 
and  children,  if  necessary. 

5532.  Are  there  any  practical  objections  to  ukulobola  P — ^1  cannot  see  any  practical 
disadvantages  in  the  passing  of  the  cattle. 

5533.  Does  it  give  rise  to  anything  like  slavery  P — I  think  not. 

5534.  Then  you  consider  this  ukulobola  as  a  sort  of  settlement,  or  payment,  which 
creates  a  trust  which  is  to  benefit  the  woman  and  her  family  P — Yes ;  and  it  gives 
validity  to  the  marriage  and  involved  the  connections  also. 

5535.  Are  the  women  treated  as  property  in  the  sense  a  man  may  treat  a  cow,  or 
as  a  slave  amon&;st  white  people  P — ^No. 

5536.  On  the  marriage  of  a  son,  was  the  father  of  that  son  boimd,  according  to 
custom,  to  find  aU  or  some  portion  of  the  ukulobola  which  had  to  be  paid  for  the  son's 
wife  P — ^Yes,  he  found  it  some  way  or  other,  and  it  was  his  duty  to  see  it  done,  but  it 
was  to  his  interest  to  get  others  to  contribute,  his  brothers  or  relations ;  it  is  wholly  a 
family  arrangement. 

5537.  It  has  been  said  that  ukulobola  does  give  rise  to  a  species  of  slavery,  and  in 
Natal,  with  the  object  of  preventing  a  person  gaining  money  out  of  his  daughter,  it  has 
been  deemed  expedient  to  limit  the  number  of  cattle  to  ten  head.  Do  you  think  that 
limitation  is  wise  or  not  P — ^I  think  it  would  be  wise  to  limit  it  by  law,  not,  however, 
departing  from  the  custom. 

6538.  Were  these  marriages  you  knew  of  in  public  P — They  were,  and  were  always 
oonnected  mth  feasting. 
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Bey.  jr^hn  iHrm  5539.  What  were  the  essentials  to  oomplete  a  marriage  ? — The  completion  of  the 

Bertram.         arrangement  as  to  the  nkulobola,  the  appoinhnent  of  the  time,  and  the  marriage  feast. 

Oct.  17  1881.  6540.  At  Herschel  were  the  laws  and  customs  similar  to  those  you  have  deBcribed 

as  being  particular  to  Thaba  Nchu.  The  position  of  that  part  was  peculiar  P — 
G-eneraj]^  speaking,  in  those  days  the  coimtiy  was  vacant.  Kama  was  then 
lower  down,  but  had  expressed  a  wish  to  move  to  that  part.  He  paid  a  visit  to  the 
mission  and  entered  into  friendly  relations  to  occupy  the  coimtiy.  He  never  removed 
himself,  but  his  son  Samuel  removed  there  with  Mr.  Shepstone.  After  a  few  yeara^ 
finding  the  tribe  would  not  consent  to  move,  Samuel  Kama  and  his  followers  removed 
back  again,  and  I  succeeded  Mr.  Shepstone  at  Herschel.  The  principal  people  I  fonnd 
there  were  some  small  tribes  of  Tambookies  and  two  or  three  clans  of  Fingoes,  a  few 
Basutos  and  some  others.  There  was  no  chief  and  the  missionary  had  to  act  the  part 
of  supreme  chief,  and  this  I  did.  The  population  increased,  though  it  was  of  a  fiag- 
mentaiy  nature.  There  were  some  minor  diiefs  who  managed  their  own  affairs,  and  as 
supreme  chief  I  allowed  them  to  do  so  and  report  to  me. 

5541.  What  was  the  radius  of  your  chieftainship  P — ^About  thirty  miles  along  the 
Orange  River,  and  perhaps  twenty  broad. 

5542.  As  supreme  cnief ,  you  recognized  the  petty  chiefs  P — ^I  did. 

6643.  Where  there  were  no  petty  chiefs  did  you  appoint  any  P — ^Among  the  Hot- 
tentots I  appointed  headmen,  who  reported  to  me. 

5544.  And  did  you  allow  these  men  to  administer  the  law  P — To  settle  eveiything 
they  could,  and  if  they  could  not  then  to  come  to  me. 

5545.  Did  they  often  appeal  to  you? — Almost  daily.  When  necessary,  I  settled 
them,  but  I  generally  referred  them  back. 

5546.  When  you  did  settle  disputes  did  you  ccJl  in  the  natives  to  asaiflt  you  P — 
Yes. 

6547.  Do  you  speak  the  language  P — Yes ;  though  not  thoroughly. 
5648.  Did  you  ever  have  any  capital  cases? — No ;  there  were  no  murders 
my  time. 

6549.  What  were  the  most  serious  cases  P — ^Thefts,  cases  of  assault,  and  theee  I 
punished  by  fine. 

6550.  What  did  you  do  with  those  fines  P — ^Distributed  them  to  the  mefis^ngeoBS 
and  others,  gave  compensation  to  the  injured  party,  and  paid  expenses. 

5551.  The  institution  did  not  get  the  benefit  of  it  P — No. 

6552.  Did  that  system  work  well  P — ^It  worked  well  for  the  time.  I  had  no  diffioolty 
at  all  in  managing  them.  When  it  became  a  part  of  the  colony,  in  1852,  the  Govern- 
ment appointed  a  superintendent. 

5553.  Were  you  there  when  the  first  superintendent  was  in  o£Sce  P — ^Yes,  he  was 
Mr.  James  Ayliff,  who,  in  assuming  jurisdiction,  acted  upon  the  same  rules  as  myself. 

5654.  And  did  you  recognize  ukulobolaP — ^Yes;  I  never  interfered  with  it.  I 
looked  upon  it  as  a  family  arrangement.    The  same  with  circumcision. 

5656.  Were  there  any  objectionable  customs  at  that  time  amongst  them  P — ^Theie 
may  have  been  objectionable  customs  done  in  secret,  but  not  openly. 

5556.  Were  there  no  drinkiuM  P — ^Very  few. 

5557.  And  ^together  you^  wink  their  customs  did  not  tend  to  any  demoralising 
practices  P — I  cannot  say  they  did  not  tend  to  any,  but  there  were  no  great  evils.  The 
people  were  manageable  and  law-abiding. 

6558.  From  mere  you  say  you  went  to  Umtata  P — ^Yes. 

5669.  Did  you  find  similar  customs  P — ^No,  things  were  different.  I  was  appointed 
to  a  mission,  and  the  people  on  the  station  were  separate  from  the  tribe.  They  weie 
Finffoes  and  noor  people  who  had  just  congregated  as  a  communiiy  round  the  station. 
No  heafthenisn  customs  were  practised.    They  numbered  about  one  thousand  souls. 

6560.  What  was  the  extent  of  the  station  P — It  was  not  defined. 

5661.  Were  they  aU  Christians  P — ^No,  not  aU. 

5562.  How  many  should  you  think  P — ^About  a  tenth  could  claim  membeniup. 
There  no  heathen  customs  were  recognized,  not  even  polygamy.  A  man  who  waa  ab^ 
to  become  a  poly^amist  generally  moved  off  the  station  some  time  before  he  earned  oat 
his  purpose.  This  non-recognition  was  in  consequence  of  the  action  of  the  Ohnnli 
people,  who  had  agreed  upon  it  in  community.  The  natives  managed  their  a&ira  rery 
much  in  the  same  manner  as  other  tribes.  In  disputes,  the  missionaiy  was  generally 
referred  to,  and  he  gave  advice,  but  the  chiefs  or  headmen  decided. 

5563.  Was  the  state  of  things  satisfactory  then  P — ^In  part ;  I  think  it  would  have 
been  more  so  had  they  been  an  acknowledged  community  or  tribe,  so  that  they  ooidd 
sit  in  general  c6uncil,  be  represented,  and  take  part  in  the  nationed  proceedings  and 
have  made  their  infiuence  felt.    That  is  the  defect  I  saw. 

6664.  There  were,  I  suppose,  a  large  numbw  of  heathens  around  yon  P Y^  ' 


MINUTES  OF  EVIDKNCE.  311 

3565.  Did  you  exercise  any  influenoe  over  them  P — ^Merely  by  visitation.  Bev.  John  jpetrm 

5666.  Did  those  heathens  practise  customs  similar  to  others  P — Yes.  B^rtnm. 

5567-  And  after  that  you  went  to  Lesseyton  P — ^Yes.  It  was  then  an  ordinary  Oot.  iTlssi. 
mission  station.  Afterwards  it  became  an  industrial  and  educational  institution.  Sir 
George  Grey  visited  that  part  of  the  country,  and  came  to  the  station.  He  proposed 
an  industriid  institution,  and  promised  a  grant  towards  the  building,  and  on  completion 
8ome  annual  support.  A  grant  of  eighteen  himdred  pounds  was  made  and  the  work 
was  begun.  We  built  workshops  and  had  masters,  native  apprentices,  and  I  had  a 
master  mason  and  a  master  carpenter.  We  erected  the  building  ourselves,  and  it  took 
two  years,  for  we  went  slowly  about  it  in  order  to  teach  the  apprentices,  who  in  the 
time  I  have  mentioned  were,  in  several  instances,  able  to  build  and  to  do  carpenters' 
work. 

5568.  For  how  long  did  you  take  apprentices P — There  was  no  specified  time; 
they  became  bricklayers  and  carpenters  as  the  result. 

5569.  Is  it  continued  now  P — No ;  it  was  discontinued  some  time  before  I  left  in 
1870,  but  it  had  been  carried  on  for  about  ten  years  with  very  fair  results,  and  as  hx 

•as  numbers  went,  with  great  success.  After  tne  buildings  were  finished  only  the 
carpenters'  trade  was  continued,  but  a  wagon-making  shop  and  shoemaking  were  intro- 
duced. Apprentices  to  all  these  trades  were  taken  but  for  no  specified  time ;  some  remained 
long  enough  to  be  useful,  others  did  not.  Perhaps  a  hunted  shoemakers  were  turned 
out  during  the  time,  but  I  think  very  few,  comparatively  speaking,  afterwards  worked 
at  their  trade,  as  they  could  not  compete  with  white  workmen  in  the  colony.  They 
were  not  sufficienti^  skilful,  nor  well  enough  up  in  business  to  hold  their  own.  Some 
of  them  worked  as  journeymen  for  a  time,  but  that  did  not  last.  They  could  not  turn 
out  such  good  work  as  European  tradesmen,  and  not  being  quick  enough  could  not  turn 
out  sufficient  work  to  pay.  They  had  not  the  wav  of  getting  into  business  like  any 
!Eiuropean  would,  and  amongst  tiieir  own  people  tney  t^  often  worked  for  noticing,  as 
they  did  not  get  paid. 

5670.  They  did  not  stick  to  the  last  P — No.  The  carpenters  were  better ;  some  I 
think  are  still  working,  though  a  very  small  proportion.  They  failed  simply  because 
they  like  their  own  pursuits  better,  such  as  wagon  driving,  farming,  and,  as  a  rule,  they 
did  not  stick  to  the  carpenter's  work.  They  were,  however,  very  useful  in  building, 
and  could  erect  a  cottage  or  anything  of  that  sort,  and  I  believe  tnat  even  some  of  the 
best  houses  in  GrahamMB  Town  were  partly  constructed  by  them.  They  have  proved,  on 
the  whole,  useful  handy  men. 

5571.  Had  you  any  support  from  the  Qt)vemment  for  the  trades  P — Yes,  they 
gave  £800  per  annum  for  the  keep  and  payment  of  trained  teachers,  a  capitation  of 
£12  each  for  the  apprentices,  and  £150  for  tiie  masters. 

5572.  What  was  the  highest  number  you  ever  had  P— Forty  boys  and  twenty 
girls. 

5573.  Did  the  Qx)vemment  pay  anything  towards  the  girls  P— Yes,  the  same 
amoimt,  and  they  were  trained  to  domestic  work,  in  which  they  succeed  very  well. 

5574.  Were  they  all  Christians  P— No ;  they  came  from  different  paits,  but  they 
all  improved. 

5575.  Did  any  of  the  young  men  marry  any  of  these  girls  P— Yes,  in  some 
instances. 

5576.  Did  they  all  wear  clothing  P — Yes,  and  they  all  greatiy  improved. 

5577.  Why  did  you  give  it  up  P— I  had  notice  that  the  Qt)vemment  grant  would 
be  withdrawn.  This  was  after  Sir  George  Grey  left.  I  tried  it  one  year  without  this 
aid,  but  I  saw  I  could  not  carry  it  on.  1  found  it  brought  me  into  competition  with 
European  tradesmen,  and  that  it  could  not  be  made  self-supporting.  There  was  no 
one  to  succeed  me  in  imdertaking  and  to  carry  on  the  enterprise,  and  I  saw  it  could 
only  succeed  without  help. 

5578.  What  reason  was  given  for  the  discontinuance  of  the  grant  P— It  was  paid 
out  of  the  Imperial  allowance,  which,  when  stopped,  it  was  impossible  to  continue  the 
grant.  There  was  no  successor  to  be  found  when  I  gave  it  up.  Some  attempts  were 
afterwards  made  to  cany  on  a  Europeaji  boardingnschool,  but  that  failed,  and  the 
building  is  now  vacant,  and  although  still  a  mission  station  it  is  not  a  prosperous  one. 

5579.  Do  you  think  it  ought  to  be  resumed  P — ^Not  as  an  industrial  institution,  as, 
unless  it  is  always  supported  it  could  not  be  maintained.  For  the  education  of  females, 
with  Government  aid,  I  think  it  could  be  carried  on  with  success,  and  that  a  good 
institution  for  girls  would  be  a  benefit.    The  men  are  trained  elsewhere. 

5580.  Do  the  natives  indenture  their  children  here,  in  Queen's  Town,  to  carpenters  P 
—I  do  not  know  of  any. 

5581.  You  do  not  think  a  trade  institution  is  required  in  Queen's  Town  P— I  do 
not  think  so. 


312  NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 

Rev.  John  Peirus  5682.  Do  jovL  know  why  parents  do  not  apprentice  their  children  ? — I  cannot  say 

Bertram,         positively.    Lately,  they  have  sent  twenty  to  Cape  Town,  but  I  think  that  is  for 
Oct.  17, 1881.      educational  purposes. 

5583.  Do  you  think  there  is  an  objection  on  the  part  of  European  apprentioee  to 
work  with  natives  P — Yes. 

5584.  What  law  of  apprenticeship  would  you  propose  to  apply  for  the  binding  of 
native  youths  apprentices  in  the  colony  ? — I  cannot  say. 

5585.  Is  mere  any  special  form  of  apprenticeship  which  you  think  would  be 
useful  P — I  do  not  think  they  will  bind  themselves  for  a  number  of  years  in  the  oolony 
and  beyond  the  border ;  although  they  would,  perhaps,  gladly  learn  a  trade,  there  would 
still  be  the  difficulty  of  getting  them  to  bind  tnemselves  for  a  certain  number  of  yean. 

5586.  Well,  what  number  of  years  should  they  bind  themselves  to  be  of  use? — 
Not  less  than  three  years. 

5587.  Do  you  know  anything  of  the  system  at  work  at  LovedaleP— Yes;  but 
only  from  what  I  have  heard  and  read. 

5588.  Do  you  think  it  advisable  to  introduce  in  any  form  into  industrial  institu- 
tions, either  in  the  colony  or  the  Dependencies,  bye-laws  P — I  think  it  might  be  done. 

5589.  In  establishing  these  industrial  institutions  what  trades  would  you  recom- 
mend,  both  in  and  out  of  the  colony? — In  the  colony  I  think  wagon-making,  to  which 
a  tinsmith's  shop  might  be  added,  would  be  very  usend.  I  miffht  mention  an  industry 
which  I  think  would  answer  well  out  of  the  colony.  A  couple  of  factories  might  be 
established  on  the  coast  country  in  Kafirland,  under  G-ovemment  supervisiony  one  to 
grow  sugar  and  the  other  tobacco.  I  believe  the  best  tobacco  can  be  grown  along;  the 
coast.  Uattle  and  sheep  fanning  might  profitably  be  followed  in  that  part  of  the 
country  also,  and  sugar  would,  I  think,  do  well  there.  At  all  events,  a  model  faictxjrv 
for  both  sugar  and  tobacco  raising  would  be  a  branch  of  industry  likely  to  be  suooeaafal, 
and  bring  in  a  good  return.  Inland  I  would  recommend  the  erection  of  wagon-making 
establishments,  carpenter  shops,  and  tinsmithing.  The  factories  I  would  put  under 
direct  Government  supervision,  and  the  industry  might  bo  connected  with  mission 
work.  The  whole  of  that  coast  country  is  almost  waste,  excepting  where  a  few  mealies 
are  grown,  and  so  on ;  the  people  are  generally  poor  and  will  remain  so,  and  I  think 
this  plan  would  have  a  civilizing  effect  on  the  natives  employed  on  the  works  and  those 
axound. 

5590.  Mr.  AyliffJ]  When  you  first  went  to  Thaba  Nchu,  Mr.  Bertram,  did  you 
observe  there  was  something  like  good  government  P — ^I  did. 

5591.  That  government  seemed  effectually  to  provide  protection  for  life  and  pro- 
perty and  the  preservation  of  order  ? — ^Yes. 

5592.  Were  you  able  to  observe  that  there  was  a  regular  system  of  laws,  laws 
providing  penalties  for  any  infraction  of  them  ? — ^There  were  preoedents,  and  a  judg- 
ment given  to-day  will  be  law  to-morrow. 

5593.  Was  it  pretty  generally  understood  amongst  the  people  that  for  oeitain 
crimes  and  offences  there  were  certain  known  punishments  ? — ^Y es ;  but  sometimes  an 
offence  would  be  modified  according  to  the  drcmnstances  of  the  case. 

5594.  I  suppose  you  would  say  you  found  this  tribe  of  Baralongs  were  pretty  well 
governed  on  the  whole  P — ^Yes. 

5595.  Was  not  the  principal  feature  in  that  government  the  power  of  the  chief  P — 
Yes ;  he  was  the  supreme  person  to  look  to,  but  he  could  not  act  despotically. 

5596.  You  said  there  was  something  like  representation  P — Yes ;  every  oommunity 
was  represented.  Clusters  of  kraals  were  brought  together,  forming  a  township,  whi^ 
had  its  representative,  either  a  minor  chief  or  a  councillor. 

5697.  Had  he  any  powers  or  functions  beyond  those  of  adviser  to  the  supreme 
chief  ? — ^Yes ;  he  had  the  settlement  of  small  cases,  but  still,  every  case  was  reported  to 
the  supreme  chief  before  final  settlement,  and  he  then  received  advice  or  instructions, 
and  always  took  great  care  to  be  on  the  safe  side.     He  had,  indeed,  judicial  powers. 

5598.  Were  they  powers  given  him  by  the  chief  P — If  he  lived  on  his  own  land  he 
would  have  those  powers,  but  being  with  the  chief  he  held  power  imder  him. 

5599.  Would  you  now  recommend  that  all  these  laws  and  customs  to  which  you 
have  referred  should  be  abolished  for  their  better  government  P — ^Not  unless  you  can 
give  them  something  better. 

560c\  When  you  were  at  Thaba  Nchu,  I  suppose  if  a  serious  crime  like  murder  or 
assault  had  been  committed,  you  would  have  confidently  expected  that  punishment  would 
have  followed  ? — ^Yes. 

5601.  You  never  found  the  community  in  a  condition  of  anarchy  P — ^No;  there 
are,  however,  small  disturbances  of  this  kind ;  they  are  confined  to  a  small  territoiy. 
The  population  increases,  and,  for  want  of  room,  there  is  some  agitation,  which  leads  to 
an  ofidioot  of  the  community  going  to  a  new  country.    One  has  lately  taken  plaoei 
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and  I  have  siucc  found  that  some  IVmr  or  livu  of  these  have  taken  ]>Lioo,  hut,  even  in    Rev.  Jo/m  Pdruy 
that,  there  is  a  eertain  amount  ol'  order  and  b\  hteni.      A  minor  ehief  hpeomejs  too  large.  Jivrtio^n, 

lie  rejn'esents  tlie  grie\anee,  a^iks  for  more  room,  gets  it,  and  moves  off.  q^.^  17^  1381. 

OGO^i.  When  you  went  into  tlie  Transkei  you  had  oppoii. unities  of  ohser^'ing  tlie 
natives  therc^  ? — Ye.-. 

-jOO-J.  Did  you  tliero  observe  tliat  there  was  sometliing  Uk(^  tht.'  principles  of  good 
government,  sueli  as  you  dr-serihe  a;^  existing  at  Thaha  Xehu  '? — Yus. 

o(i04.  Wouhl  yon  take  u[)on  yours<4f  to  sa}',  as  a  elose  observer,  thai  among  the 
natives  tliere  are  not  always  to  be  found  th<i  jirincipU's  of  good  govtTument ':' — I  wcnild 
say  that  the  piinciples  exist  but  that  th(\y  an.'  abused.  1  niean,  when  I  speak  ot* 
aluises,  that  men  have  somutimes  to  Hy  from  tlieir  honu^s  to  a  n»nghbf'uring  ehief  and 
c»hiim  ])roteotion. 

oGO'i.  So  tliat  an  evihloer  may  somelinu'S  escape  punishment  1" — Yes;  and  they 
have  ott<»n  ii(?d  to  mission  stations. 

0G0(>.  Have  you  observed  wlietlun*  tlie  native.-.*  generally  elingst>mewhat  tenaciously 
to  their  own  laws  and  customs  ? — 1  have ;  they  cling  very  tenaeiimsls'. 

o()07.  AVould  you  reconmieiid  anything  lik(^  a  hasty  abolition  of  their  laws  and 
customs  ? — l)y  no  means.  I  would  aim,  where  a  tribal  condition  exists,  at  amelioration 
and  try  to  introduce,  from  time  to  time,  imjuovem en ts. 

o()08.  AVoidd  \o\x  aim  at  assimilating  their  laws  into  om\s  h — Yes ;  that  is  the  end 
I  woidd  have  in  \'iew. 

5009.  I  understood  you  to  say,  a  little  while  ago,  that  oii  one  occasion  it  happened 
that  you  had  to  exereisf*  the  ]iowers  of  Supreme  Chief  1*^ — I  did. 

OGIO.  I  sui)])ose  you  only  did  so  with  a  view  to  preserve  order  i" — Yes  ;  no  other 
chief  could  take  the  position.  Kama,  who  had  been  living  there,  had  goue  away,* and 
I  acted  as  liis  successor.  I  had  to  take  that  position,  it  behig  necessary,  until  the 
Liovemment  took  jiosession  of  the  c(»untry. 

oOli.  But  I  sup])o:H'  you  had  no  deliiiLcl  i)olitical  relations  i' — Well,  1  Iiad  to  kee]) 
political  relatioji>:  with  the  Basutos  and  the  colon v,  and  I  nuist  sav  J  found  it  cjusier  to 
keep  relations  with  the  Dasutos  than  with  the  colony  ;  the  trfmbles  were  with  the  latter. 

oOri.  Was  that  at  the  time  Sanuiel  Kama  had  left  i^ — Yes. 

oGl').  Y'ou  consider  that  iK)lygamy  has  some  advantages  l** — Y<'s. 

oGli-.  Do  y<ni  mean  that  the  ]>raetice  of  ]»olygamy  has  some  advantages,  oi*  that  it 
is  an  advantage  to  the  pnlygamist  ? — It  is  an  advantage  to  both  the  man  and  ibe 
women 

oGlO.  But,  1  presume,  hi  dealing  ^\'ith  it  you  would  aim  at  its  ultimate  aboUtion  !" 
—That,  ol*  com*se,  would  b(!  my  great  aim,  but  1  w^ould  not  meddle  with  it,  or  indeed 
with  any  other  custom  ro})ugnant  to  us  at  present,  but  I  would  try  gradually  to  get 
tlieui  repealed. 

5G1G.  Have  you  ever  considered  the  sid)ject  siiiHciently  to  be  able  now  to  suggest 
to  us  any  mode  by  which  this  gradual  extinction  of  polygamy  could  be  seem-ed  *t — Wlieji 
tliev  are  dLsentegrated  as  tl u^y  are,  scattered  about  the  colony,  1  see  no  difficidty,  as 
vcui  w*oiil<l  have  to  deal  with  uicUviduals,  fi'ee  from  tribal  iuHuencc^ 

oGl  7,  But  supposing  a  polygamist  eametothe  eoui-t  and  complained  that  his  wife  hud 
I'lm  away,  woidd  you  liki^  to  see  the  magistrate  have  the  power  to  on.ler  her  back  ?— 
Not  in  the  colony. 

oG18.  But  supposing  that  a  polygamist 's  A\ife  lelt  liim,  and  ran  away  to  her  father, 
who  harboured  her,  and  retained  the  cattle  which  had  been  given  for  her,  woidd  you 
rather  that  the  man  should  have  no  sort  of  redress  in  our  coui-ts,  either  b}'  getting  th'^ 
cuttle  or  his  wife  back  r* — Not  in  oia*  eomls.  The  parties  might  settle  theii*  family 
arrangenieutfi  and  disagreements  as  best  they  coidd. 

5019.  Do  yon  mean  to  say  tliat  you  woidd  let  the  father  keep  the  man's  wife  and  his 
cattle  too  *t — If  they  get  together  they  can  generally  undei*stand  and  eome  to  some 
arrangement  on  these  matters. 

00*29.  But  it  woidd  be  to  the  interest  ot  the  father  of  the  w^nnan  to  oome  to  sonn* 
arrangement  r' — Then  you  strikr'  a  blow  at  polygamy  at  once,  by  alloNnng  the  husband 
ii<)  redress  in  the  colonial  courts.  Tlu»  polygamist  finds  you  do  not  re<*ognize  it,  and  if 
lie  can  an'iuige  the  matter  ])rivately  he  Avill  do  so.  As  soon  as  he  finds  he  can  gel  no 
redress  he  will  move  some\\here  else. 

5021.  But  is  there  not  s^mio  injustice  in  that  f — Tliere  may  be  injustice  as  there  is 
under  the  best  laws. 

5022.  Don't  you  consider  it  is  the  duty  of  our  Ciovermnent  to  give  justice  in  all 
ca&es  V — Where  }'o\i  have  law,  but  where  you  have  noi  1  would  not  make  law. 

b&Z'6,  Then  you  woidd  not  allow  a  magistrate  to  entertain  such  a  case  ? — No. 


5024.  If  you  ignore  these  disputes  arising  from  polygamous  maniages  here  in  the 
\nii  ft»lloNv  the  same  rule  in  the  native  Dependencies  i*— Not  whei-e  the 


colony,  would 


QQ 


/ 
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kev.  John  Veirm     IriLal  influence  is  still  in  existence,  but   where  the  tribal  condition  is  broken  up,  and 
lici'(ram.\         y,)^  J^ave  to  clcnl  with  individual  polygamy,  you  would  have  to  make  laws. 

502-;.  Would  you  nKjuire  magislrates  to  entertain  and  adjudicate  these  cas^  in  a 
native  court  ? — I  consider  the  Depondencios   woidd  require  a  different  rule  to  those  in 

the  colony. 

06*2^.  Don't  you  tliiidc  there  is  an  evil  in  having  two  different  systems  ? — The  one 
is  for  ]->eoi»le  in  a  tribal  stale  the  other  for  individuals. 

f)()27.  Take  the  case  of  the  hnigoos  in  l^ingoland,  do  you  consider  these  cases 
should  bo  ontortained  according  to  nativp  law  in  Fingoland  ?----I  think  the  tribal  con- 
dition has  been  restored  there  to  a  ceriain  extent,  and,  if  so,  of  course  they  would  come 

luider  that  rule. 

oiy'^><.  You  tliink  then  that  where  there  is  a  tribal  condition  the  fi'ee  use  and  ex- 
orcise of  native  laws  should  be  (dlowed  ? — Mxcepting  so  far  as  they  can  be  repealed  or 
asbhnilated  with  ours  from  finie  to  tini(\ 

5G20.  What  do  you  mean  by  spoaking  of  tliesepeojile  as  **in  a  tribal  condition  ? '' 
iJo  you  mean  wliero  there  is  an  lioroditary  cluef  at  tlieir  heady — AXHiere  there  is  an 
liereditary  chief  and  a  country  filluttixl  to  tliat  chi<»f,  or  acknowledgeil  to  bo  his.  All 
native  government  is  based,  morn  or  hsrs,  ontherxtent  of  tJie  territory  held  by  the  chief , 
and  unless  he  has  land  ho  is  n«»l)oily.  Tiiis  govonimont  is  the  result  of  occupation,  and 
the  more  coiuitry  he  has  the  greater  chief  he  bi^comes. 

o(>3(>.  And  do  you  think  no  ovil  will  ari.se  from  the  fact  of  one  side  of  the  Koi 
being  under  a  different  system  to  the  other  I-' — No  ;  if  a  native  did  not  liko  to  live  on 
this  side  he  could  remove  to  the  other. 

5(i'31.  But  would  not  that  cause  evil  from  the  uncei-tainty  of  the  law  and  im- 
ceiiainty  of  the  Government  ? — I  cannot  see  that  there  is  any  uncortainty  where  a 
thing  exists. 

'")6'32.  I  understood  yuu  U)  say  that  yon  did  not  ree  any  evils  in  the  practice  of 
ukidobola  i* — No  ;  I  see  no  evils  in  it. 

5633.  l)o  you  consider  that  the  transaction  js  a  sale? — ^No  ;  1  look  upon  it  as  a 
family  arrangement,  whereby  connections  are  foraied,  alliances  in  maniages,  and  so  on. 

5634.  lias  no  case  ever  com<^  to  vour  notice  where  tliere  has  been  a  clear  and  dis- 
tin<'t  bargain  as  to  the  number  (A  cattle  to  be  })ai<l  ? — Yes  ;  but  it  often  happens  that 
the  numl)er  is  not  at  once  agreed  ujjon,  so  many  pei^ons  have  a  voice  in  the  matter, 
and  diffei'ences  frecpiently  arise. 

oGoO.  Does  not  that  shov:  that  there  is  some  bargaining? — In  our  view  it  maj% 
but  I  am  not  at  nil  sure  that  they  think  so.  ]  consider  that  they  look  upon  it  as  a 
family  arrangement. 

5636.  I  luiderstood  you  to  say  that  you  would  not  allow  any  case  of  ikazi  to  Ije- 
come  a  subject  of  inquiry  in  the  <M>lony,  wIkmi  given  by  w  polygaraist  *:^ — Not  in  the 
colony ;  but  if  you  creato  a  court,  well  and  good,  but  not  as  things  exist  at 
l^resent. 

5637.  Then,  I  sup])0se,  yon  would  sjnit  out  (\asc.«^  ol'  uknlolwla  arising  out  of  it  in 
the  colony? — Yes  ;  in  the  tribal  condition  it  seems  a  necessity,  you  cannot  abolish  it. 
In  the  colony  you  woiUd  rebuild  what  is  cnimbling  away  by  legahzing  anything  of  the 
kind. 

5638.  Do  you  approve  of  the  system  of  giving  natives  land  sccin*ed  by  individual 
title  P — Not  as  a  general  nde ;  I  would  rather  see  them  tenants  within  the  colony. 

6639.  I  suppose  you  are  aware  that  thert*  arc  some  strong  advocates  for  the  syEtem 
of  land  tenure  ? — Yes. 

6640.  Will  you  kindly  tell  ils  why  you  objett  to  the  system  ? — On  a  small  scale  it 
was  introduced  at  Lesseyton — this  individual  title — the  whole  state  of  society  became 
disorganized  at  (mce.  It  was  a  violent  cliange  from  Avhat  existed,  and  in  consequence 
it  became  necessary  to  form  sonic  kind  ot  munici])al  government.  I  then  recommended 
a  committee  of  management,  and  I  think  that  is  the  tirst  case  we  have  in  the  colony 
Avlipre  a  committee  has  been  el e(^ted  l>v  natives.  This  became  a  necessitv,  and  thev 
have  not  yet  got  into  the  working  of  it  jn'nperly,  ])ut,  they  elect  their  committee  annually, 
and  are  getting  on. 

564J.  Is  not  that  an  advantage  !:'— AVe  wish  to  see  how  it  works,  and  I  woidd  like 
to  see  every  community  with  a  committee  of  nianagoment. 

5642.  Although  you  do  not  agree  witii  individual  title  it  it  encourages  munici- 
pality ? — It  would  be  as  well  if  they  iuid  a  rigiit  to  the  land  they  possess,  with  a  power 
to  sell  the  improvements  to  whoever  succeeds  to  the  gi-oimd.  I  think  that  would 
answer.  By  ocoupymg  the  land  as  tenants  they  could  still  have  these  municipal  in- 
stitutions for  self -management.  ()ther\>'ipe  I  am  afraid  of  too  inaiiy  vagrants  being 
thrown  upon  the  colony.  Every  man  who  could  sell  hio  land  Avould  become  a  vagrant, 
or  something  worse,  that  is  the  evil  I  dread. 
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•5G4'].  When  tliese  iiuliviJual  titles   were   issued   in  reRpeet  of  land  at  Le.=5f;eytou,     llev,  John  PftmM 
wore  mnny  titles  taken  up  ?— All  were  taken  u]).  Jiniraw. 

5644.  How  lonp:  ago  is  that? — About  twelve  or  thuleen  years  ago.  Oct,  17  1881. 

564'j.  llavG  you  observed  whether  thoy  now  attach  any  particular  value  to  In* 
dividual  title  ? — Ye?,  and  two  lots  have  been  ro-piu'chased  fi*oni  wliite  people. 

5G4().  Don't  you  tliink  that  seems  to  show  ih.il  the  people  appreciate  the  land  ? — 
Yes ;  they  do  wlien  they  get  into  the  worldng  of  the  system. 

5647.  Assimiing  that  a  system  were  resolved  upon  of  gi^^ing  them  individual  title, 
would  you  have  any  strong  restrictions  on  the  title-(leeds  ? — Yes,  it  would  perhaps  be  as 
well. 

5648.  Would  you  have  any  restriction  as  to  selling  to  wiiite  men  ? — No,  I  would 
give  him  a  fi*ee  title,  but  I  would  not  give  the  tith^  indiscriminately.  Either  a  tenant- 
right,  or  occupation  which  would  secure  them  from  ejectment  or  disturbance.  Wlien  I 
gave  t7tle  I  woidd  give  it  free. 

5640.  At  Lesseyton  have  the  people  improved  theii*  lands  more  tlian  if  tliey  had 
possessed  no  titles  ? — No,  I  don't  think  so. 

5650.  And  you  tliink  the  men  who  have  improved  their  lands  woidd  have  don<»  it 
just  as  well  if  they  had  not  had  title-deeds  ? — Ves. 

5651.  ^"ou  think  that  they  do  not  appreciate  the  value  of  a  title  highly  ? — Tf  tliey 
can  have  a  farm  they  appreciate  it,  but  these  small  lots,  no.  An  extensive  farm  is  a  small 
cliieftiausliip.     The  man  becomes  a  fai-mer.     It  is  different  with  a  small  lot. 

i)i5')2.  l)r.  Bcn'i/,']  Do  you  think,  !Mr.  Bei-tram,  from  yom*  experience  at  Lesseyton, 
that  it  would  have  been  better  for  the  land  to  ha\-c  been  given  to  a  body,  to  be  held  by 
them  in  trust  f(n'  the  natives  lo(»ated  there,  and  the  land  given  out  in  accordance  with 
the  recommendations  of  tliis  body  V — I  could  not  recommend  anything  of  the  kind. 

565'3.  Do  3'ou  think  it  would  be  we'll  for  us,  if  we  tliink  about  giN'ing  indindual 
titles  to  the  natives — to  have  a  permanent  laml  commission  to  deal  \nth  all  (^ases  arising 
out  of  this  system  ? — Yes,  it  would  perhaps  be  a )  well. 

5654.  l)o  you  think  that  it  would  have  been  better  for  tliis  land  to  have  been  held 
in  trust  for  the  natives  for  a  cei-tain  number  of  }'eju*s,  and  Avhen  the  time  came  for 
alteration  it  could  be  done  by  legislation  ? — I  think  if  the  p<K)plo  were  tenants  all 
pnrj^oses  would  be  answered. 

5655.  Well,  the\'  eoidd  be  the  tenants  of  such  a  commission  as  I  have  referred  to  ? 
— Yes,  that  might  do. 

5656.  If  a  man  has  been  in  occupation  of  a  ceitain  holding  of  that  kind,  and  has 
improved  the  land  by  building  kraals,  cultivation,  and  so  forth  ;  and  then  he  wants  to 
go  away  after  having  made  the  land  three  or  four  times  more  valuable  than  it  was,  do 
you  tliink  that  such  a  commission  should  ha^'e  power  to  compensate  liim  for  sach  im- 
provements?— It  is  private  hibour,  and  i\m  y\\\v-\  b^  compensated  for  by  whoever  takes 
the  place. 

5657.  Would  you  recommend  that  tho  commission  shoidd  have  power  to  negotiate 
with  the  future  occupier  of  the  place  for  such  improvements  ? — AVithout  gouig  so  far, 
I  think  tho  person  going  away  would  bo  able  to  manage  his  own  biLsiness,  and  it  would 
only  be  for  the  commission  to  cons.'»nt,  but  I  would  give  him  liberty  io  bargain  with  his 
property  with  the  approval  of  the  commission.  If  we  had  had  such  a  body  of  trustees  for 
the  ground  at  Lesseyton,  they  would  have  been  able  to  assess  the  value  of  all  improve- 
ments between  the  person  selling  and  the  ])ur(^haser,  in  case  of  any  occupier  lea^ang. 

5658.  Do  you  think  wo  should  have  one  commission,  or  several  commissions,  or 
Bub-eoramissions,  and  a  permanent  land  commission  sitting,  say,  at  King  AVilliam's 
Town,  and  with  this  pei-manent  body  should  lie  the  power  to  deal  with  all  questir)ns 
connected  with  land  occupied  by  natives  ? — Something  of  the  sort  might  do. 

5659.  And  do  you  tliink  it  would  work  wcdl  ? — If  it  w\as  at  all  cumbersome  there 
would  be  a  dllTiculty,  and  3-011  woidd  require  a  large  establishment  to  bo  kept  up,  and 
there  would  be  these  sub-commissions  also,  in  various  parts,  and  tJio  expenses  would  be 
very  heavy. 

5660.  In  the  tribal  condition,  the  native,  T  suppose,  has  no  idea  of  real  property''  ? 
—No. 

566J .  What  is  the  system  of  inheritance,  when  land  hc4d  on  quitrent  tenure  is  left 
by  a  native  ? — According  to  native  law  it  goes  to  the  representative  of  the  family  who  is 
the  eldest  son  of  tho  great  house. 

oijiS^l,  Is  their  a  duty  imposed  upon  him,  to  allow  the  family  to  live  on  tlio 
property  ? — Yes. 

5063.  Do  you  think  that  should  bo  perpetuated  ? — I  think  the  land  should  remain 
in  the  family  according  to  native  custom,  but  I  would  not  give  the  representative  power 
to  sell  it.  lie  has  to  act,  as  his  father  had,  as  guardian  during  his  lifetime.  Wlien  ho 
dies  the  x\(^^\.  representative  takes  liis  place,  and  so  it  goes  on,  the  ground  however, 
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always  reniainiii«^  in  the  uanie  of  tlu;  detul  father.     Tlio  representative  of  the  family 
always  pays  ilio  delitsi,  and  ernilinuos  to  ]>ay  tho  taxrs.     Thoy  are  never  without  a 
Oct.  17  1881.       rei)resentative.     If  the  whole  family  die  ont  tlie  property  re^'el'ts  to  the  ehief. 

5G64.  Woukl  it  ho  possihle  to  have  any  regip-tration  of  these  successors  as  they 
roiue  on  /—He  is  registered  every  year  ^^'hen  h^  pays  his  qiiitrent. 

'jGG'J.  Is  that  sufHeient  y — Yey,  and  also  when  he  paj's  his  other  taxes. 

oGGG.  Will  not  there  he  gi'eat  difKcnlty  in  time,  and  before  very  long,  aniong^  the 
.  people  on  that  gi'ound  as  to  who  is  the  owner  of  it  ? — Such  difiiculty  may  arise,  but  a 
family  is  seldom  without  a  re])resentative,  and,  as  I  liave  said,  when  it  is,  the  propertj- 
revcTts  to  the  ehief— the  government, — it  hceomes  <h' relict. 

0GG7.  Have  these  lunrsto  ja'ove  their  ])arent age  before  they  can  be  representative?!" 
— No ;  it  is  generally  known  who  they  ai*e,  and  there  is  no  dispute. 

0()GS.  Iheu  it  is  onlv  h'^ur-snv  <'vi<l<'ii<<' !— —  Yes,  and  ^vitnesses.  I  know  of  two 
instances  however,  ^^hcre  the  rc^pvcseiiljitixo  of  tlie  family  has  been  chosen  by  th«* 
)»arent  aceoixling  to  his  will,  and  not  theeUh^^t  son.  The  represontative  in  one  ea^*«e  \\i\> 
eleeted  bv  an  old  heaihutm  named  Tabala,  before  his  death. 

0(j(U).  Thcai  he  made  a  will  ? — Yes:  1  don't  kjiow  however,  whether  it  was  written, 
but  it  was  to  this  effect.— That  iin<ling  he  could  not  trust  his  eldest-  son,  who  was  wild 
and  reclvlc^s,  )io  deemed  it  wise  to  select  a  yoiuiger  son  as  the  family  i-epresentative,  to 
look  after  his  mother  and  the  projiei-ty  generally.  Tliis  representative  of  the  family 
still  has  possession,  and  has,  I  believe,  ffdthfully  discharged  the  trust  reposed  in  him  hr 
his  father.  The  other  instance  is  where  the  OMner  of  a  farm  has  made  a  will  to  the 
effect  that  the  properly  shall  go  to  a  younger  son,  passing  over  his  ehler  brother,  and 
this  younger  S(m  itj  to  hold  the  representative  rank,  and  take  cure  of  the  family. 

oG70.  Do  you  believe  in  having  training  institutions  sj»ecially  a])pi'opriate<l  to 
natives  in  Kafirland  y — Yes  to  a  ceifnin  extent. 

OGTl.  Why  do  you  believe  in  their  being  specially  approjanatcd  to  natives,  either 
in  or  out  of  Kafirland  y — 1  do  not  believe  in  their  being  specially  set  apai*t  f or  theai 
in  the  colony.  1  do  not  think  they  are  for  one  class  at  liovedale.  There  is  a  difficulty 
in  w<u*king  these  things.  I  don't  think  you  will  get  English  a]>prenlices  to  work  \\'itli 
natives.  In  school  even,  there  is  a  ditticulty.  You  ^vill  experience  a  strong  dislike  for 
the  two  classes  going  to  the  same  school. 

oGT'i.  Do  you  think  it  wonld  be  better  if  we  got  these  natives  apprenticed  to 
Em'opean  mastei's  in  towns  ? — As  I  have  said  bet'ore,  [  don't  think  the  natives  would 
bind  themselves  for  a  cf^rtain  number  of  years. 

.■)G7o.  l^it  as  a  matter  of  fact  haven't  we  i>ot  nati\ e  loimievraen  mixed  with 
Europeans,  working  in  this  town  V — Yes. 

5G74.  Doesn't  that  hold  out  hope  for  more  ? — It  may,  but  I  think  tliere  are 
difficulties  connected  with  it. 

oG75.  Do  you  think  there  is  any  u^c  then  in  training  natives  up  in  such  institu 
tions?     Where  can  they  find  employment  y — In  Kafu^and  they  can  always  find  Avort, 
because  tliere  is  no  other  skille<l  labour  to   be  had,  and  they  can  moi*e  or  less  hel)» 
themselves  by  building,  or  whatever  tin  ir  trade  may  be.     In  the  colony,  however,  1 
don't  think  they  can  ctmipete  with  white  men  as  mechanics  and  tradesmen. 

2G70.  You  would  not  advise  the  (iovernment  then,  to  encourage  a  system  of  native 
apprenticeship? — ^No,  unless  you  had  destitute  children. 

5G77.  Is  it  not  a  fact  that  these  instituti(ms  stand  very  much  in  the  way,  at  the 
present  time,  of  our  being  aide  to  get  apprentices  to  European  mastei's  ? — I  think  there 
is  really  but  one  large  institution — liOVf^lale. 

5G78.  Is  it  not  a  fact  that  in  Kafirland  itself  there  are  not  nearly  enough 
mechanics  to  account  for  all  those  turned  out  of  these  institutions? — The  proportion  is 
A'cry  small,  as  a  gi*eat  many  do  not  work  at  their  trades,  but  they  have  become  handv 
men  all  the  same,  and  can  do  things  better  than  an  ordinary  native.  He  acquires  habits 
which  are  of  use  in  society,  though  f  have  been  disap]>ointed  at  the  results  of  my  labcair 
in  raising  mechanics,  on  account  of  the  small  ])ro])oii:ion  of  those  trnined,  who  finallv 
remain  at  their  trade. 

5G70.  Do  you  think  it  is  almost  expecting  too  nnieh  to  ho))e  for  any  real  good  from 
these  training  institutions  V — Yes,  I  have  no  hopes. 

."jGSO.  Do  you  think  it  would  be  Avoi-th  our  while  to  tiw  and  eneourjige  a  sj-stem  of 
a[»])rentioing  to  Em'opcan  masters? — I  think  it  would  be  useless  to  tr3^  They  would 
not  be  bound  for  a  term  of  years.  Something  might  be  done  if  y<ui  had  destitute 
children.     I  don't  think  you  wouM  ^t^t  them  from  choice. 

5G81.  l^ut  it  would  be  a  good  chance  for  making  useful  men? — Y"es,  if  von 
could  find  masters  for  them. 

568*2.  And  if  we  got  natives  out  in  that  way,  wouhl  it  not  be  a  l>etter  means  of 
fusing  the  two  classes  of  mechanics  'f — Yes. 


o(')H''j,  Do  you  think  that  ouiployors  of  sldllcJ  laboui'  would  prefer  to  hire  natives    Hew  JJm  rrtrm 
who  had  sensed  theii'  time  with  European  masters  y — Not  wliih*  thev  oan  got  good  Hcitram. 

European  workmen.     In  the  colony  the  native  meolianio  will  have  great  diffieidty  in      Qct,  17,  I88i. 
holding  liis  own,  still  I  have  no  doubt  but  that  masters  would  prefer  workmen  who  had 
served  their  apprenticeship  to  Eiu*opean  masters. 

5684.  In  regard  to  ukulobola,  do  you  think  the  practice  tends  to  increase  or  to 
check  polygamy  ? — I  can  hardly  say  either  one  way  or  the  other,  so  much  depends  ui)on 
the  circ-:.mstances  of  the  people,  and  w^hethcr  they  are  ricli  enough  to  increase  the 
number  of  their  wives. 

0G8-JI.  Well,  I  suppose  tliis  system  of  ukulobv)la  tends  to  limit  polygamy  io  tin* 
richer  class  of  pcoi^lel"" — Y^es ;  aiul  the  greater  the  number  of  wives,  the  greater  the 
status  of  the  man. 

•jHSG.  Do  vou  think  that  if  ukulobola  was  (Irlt-^'Jilizod  that  tlie  wonn'U  would 
suffer? — In  tlie  tribal  condition  tliev  would. 

^>i\^'i .  In  t'aol  it  is  a  sal''>'i>uard  in  that  condition  y — It  i>,  and  for  thnt  verv  rea^^on 
it  is  worth  ]>reservatir)U. 

0t)88.  Isitwortli  j»rostnvation  amongst  tlie  tribes  in  tJK^  colniiy,  taking  Into  con- 
sideration their  (•ondllion? — I  think  not,  and  i  would  ignore  it  altogether. 

•3G80.  Are  we  not  trying  to  reform  the  people  au<l  tribes,  at  snob  ]daces  as 
Ivamastone '? — Yes ;  but  there  is  a  way  of  })uilding  them  u]^,  and  of  gradually  brealdne: 
them  do\\m,  when  in  the  colony.  There  v.)  no  tribal  condition,  nnd  I  do  not  see  any 
reason  why  it  should  be  perpetrated  at  lvama^.t«ine.  Tii.-  jicj^le  are  all  land-owners. 
I  would  not  inferf(>re  with  ukulobola,  it  Is  a  in'ivale  arranu*  inent. 

5Gi)().  Ir^  it  fair  for  the  Government  to  is'iK^re  a  cusbHU  which  is  ho  universal  ? — I 
tliink  so.    Whv  interfere  ? 

'jOIH.  Do  yo\i  look  upon  ukulobola  as  a  rontract  whicli  creates  a  tnist  ?— Yes. 

b&d'l.  And  to  that  extent,  do  you  consider  il  necessary  l*)  legalize  it  't—1  say  I 
would  not  med<lle  with  it,  either  in  the  colony,  ru*  out  of  it. 

oG!)'].  Do  you  know  of  anv  i»oo(l  reason  wliv  a  monev  pavment  should  not  Ik^ 
substituted  f<u'  a  cattle  payment  j" — It  is  generally  the  ja'actiie  where  there  ai'e  no 
cattle. 

•'3694.  Theoretically  speaking,  do  you  think  iliis  sj'slem  of  ukidobola,  and  also  of 
polygamy,  has  tended  to  maintain  the  Kafir  race  on  the  face  of  the  eai^th  ? — These 
practices  have  been  the  ])ivots  on  which  the  tribes  have  been  held  together.  The  tribal 
system  depends  wholly  uj^on  them. 

0Gi)3.  And  they  have  tended  to  the  preservation  of  those  tribes  who  have  practised 
them,  as  compared  with  those  tribes  Avho  have  not  follo^^•ed  these  customs  ? — I  have  no 
tribes  in  mv  mind  where  there  has  not  l>een  this  svstem. 

5G9G.  I  suppose  that  the  moment  they  get  into  a  br«>ken  condition  they  lose  their 
liabits  ? — Yes. 

GG97.  Do  you  think,  in  regard  to  the  registration  of  wives,  that  we  ought  to 
register  the  wives  of  natives  ? — No,  I  think  it  is  uiuiecessary.  If  a  man  Ukes  to  many 
jieconling  to  the  law  of  the  country,  I  would  i'.i  no  way  interfere  with  him.  He  may 
learn  the  rl^ht  way  in  time. 

5G98.  liut  do  you  think,  for  a  beginning,  that  this  registration  would  be  a  good 
thing  ? — In  the  ti'ibal  conditi<»n  it  might  be  a])pli(^d,  if  necessary.  For  instanee,  in  the 
Dependencies,  but  I  caimot  say  I  see  the  utility  oi  it  in  the  colony  ;  I  woid<l  allow  them 
to  break  up  as  soon  as  i)ossil)l(\  I  believe  the  tribes  are  gradually  breaking,  though 
their  customs  still  remain. 

oG99.  Do  you  think  polygamy  is  deei'casing  or  increasing  ? — Decreasing. 

5700.  To  what  do  you  attribute  that  'f — To  the  fact  that  they  eannot  ^et  the 
women  so  readil>'  now  as  in  the  tribal  state.  Another  reason  is  their  want  of  cattle. 
They  have  not  the  same  nimiber  of  cattle ;  money  is  frequently  used  instead,  and  a  man 
finds  he  has  (pilte  enough  to  do  to  negotiate  for  one,  or  two  wives,  at  most. 

5701.  Do  you  thiidc  it  Is  decreasing  bec^ause  the  young  men  are  now  better  able  to 
compete  with  rich  men  for  whes  ? — It  may  be  so,  1  cannot  sa}%  but  I  thirJc  many  of 
the  women  go  out  to  ser\i(X\  and  many  liccome  so  l)ad  that  no  polygamist  wf idd  take 
them. 

5702.  Well,  is  the  number  of  Kafir  married  men  decreasing  or  increasing?—- 
Decreasing. 

570o.  And  so  you  would  not  be  in  favour  of  a  system  of  registititlon  ? — No. 

5704.  Don't  you  think  it  w^oidd  check  polygamy  ? — I  cannot  see  that  it  woidd. 

5705.  Is  there  no  system  at  )>resent  in  operation,  by  whi(^h  we  can  find  out  how 
far  polygamy  extends  ? — Only  by  registration. 

5706.  And  would  it  not  be  as  well  to  register  to  find  that  out  ? — I  doubt  if  it 
would  answer  perfectly.     At  the  Kamastone  location,  1  do  not  think  polygamy  is  in- 
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Mr.  W,  (\  Boiiv'i'r  oxaniinr'd. 

Mr.  w.  c\  Jiuniy^r  5707.  Rh'  J.  J).  Bnrrt/.']  What  arc  you,  iCr.  Bo;iv>\a'  ? — I  am  a  Field-comet,  and 

r,  I  Tir~icoi       have  been  cme  since  18*33,  and  have  served  a;-?  a  commandant  in  all  the  wars  since  that 

Uct.  lo,    ISSl.  . .  ' 

5708.  Do  vou  reside  in  this  dlstriet  ? — I  do,  and  I  am  the  owner  of  four  farms  in 
this  part.  One  I  farm  myself,  and  my  cliiUi^en  vrork  the  otliers,  tliough,  I  should  men- 
tion, that  one  of  mv  farms  is  beiu^  v/orked  bv  some  ]3asutt)s. 

5709.  Are  you  aequainted  with  the  native  and  Dasuto  races? — I  am.  I  also  know 
tlieir  laws. 

5710.  AVhat  law  do  you  think  is  most  suitable  for  tlieir  governing? — I  think  in 
the  colony  it  is  best  to  ap])ly  to  tliem  our  lavr. 

571 1.  Are  any  of  tlie  natives  on  vour  farm  jiolvgamists  ? — Ye.^,  three  of  them  have 
eaeh  two  wives. 

5712.  AVHiat  is  your  (Opinion  of  ])olvgamv  ? — I  tliiidc  pc^lygamy  is  one  of  the 
f^reatest  evils  we  have  to  eontj^iid  with,  and  that  it  drives  young  men  to  tlieft  in  order 
to  i)ay  for  tiK^ir  wlvei-.  They  Maut  a  lot  of  wives  and  have  to  pay  for  eaeh,  and  hence 
the  evil  is  the  greater  l)y  ha^'ing  a  numbc'r  of  wives.  I  repeat,  I  think  this  buying  and 
selling  of  ^^•omen  is  on^  of  tlie  greatest  evils  we  have  to  contend  with.  I  have  loiOT^ii 
HPveral  instances  where  men,  eaught  in  the  very  art  of  stealing,  have  said  that  they  had 
stolen  cattle  for  Uu*  pui'pose  of  buying  wives.  Some  time  l)aek  a  neighbom*  of  mine  liad 
two  head  of  cattle  stolen,  and  tlie  same  tliief  then  ]aid  me  a  visit  and  took  two  mon>; 
he  was  caught,  and  slated  that  he  wanted  the  (tattle  to  buy  wives  with. 

571'3.  Aiv  there  any  other  native  customs  to  ANlii(*h  you  objec^t  ? — Yes,  I  think 
mnny  of  the  Kaiir  customs  are  very  o1)jcelionable  and  have  ovU  results  ;  for  instance,  if 
a  Kafh'  falls  si(-k  he  has  a  doctor,  and  tlieiv  is  a  dance,  and  this  leads  to  stealing  in  onler 
to  pro^4de  for  the  eiitcrtainmenl.  Again,  tliere  is  the  jaactice  of  witchci*aft,  and  the 
ceremonies  connected  Avith  it,  all  of  which  lead  to  more  or  less  stealing. 

5714.  In  regard  to  th(,^  ]jass  law,  what  is  your  o[>Inion  of  it  ? — I  think  the  jiosslaw 
is  a  good  one,  and  I  api)rove  of  the  A'agrancy  Act. 

5715.  Dr.  Brrry.']  Do  you  appro\(^  of  the  :\vstem  of  native  squatting? — I  do  not 
approve  of  squatting,  or  the  occupn'ition,  by  natives,  of  any  land,  whether  Government 
or  private,  unless  the  persons  jo  oe(!U])ying  it  can  [)rove  that  tliey  have  some  visible 
means  of  earning  a  U\'ing. 

5716.  Do  you  think  that  cattle -stealing  is  on  the  increase  or  decrease  ? — I  think  it 
is  rather  on  the  decrease. 

5717.  Do  natives  steal  from  one  another  ? — Yes. 

5718.  Have  you  ever  knov.n  a  judge,  at  a  circuit  coui*t  trial,  give  darnages  against 
a  prisoner  in  respect  of  any  cattle  he  has  stolen? — I  have. 

5719.  Do  you  ai)[>rove  of  that  system  and  thin.k  it  a  good  one  ? — It  answers  verv 
well  in  some  cases,  T)ut  not  in  others.  In  many  ca^es  of  theft  the  stock  is  not  recovereil 
and  damages  not  given.  In  such  cases  the  thefts  are  invariably  conmiitted  by  men 
acting  in  c(mcert  beyond  the  border. 

5720.  Do  you  think  tiiat  a  man  who  squats  on  a  farm,  and  who  is  convicted  by  a 
jmy,  before  a  judge,  of  theft,  should  not  i)ay  damages  liimself,  but  that  the  judge 
should  ha^'o  power  to  order  tli(^  person  on  whose  jn'operty  this  squatter  lived  to  pay 
damages  ? — I  think  that  w'ould  have  the  efiect  of  making  peoi)le  more  car(»ful  as  to  wJio 
they  allowed  to  S(piat  on  their  land. 
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0721.  Would  you  make  this  ai)plieablc  to  all  thefts  hy  iservantB  on  mastoi>i*:' — No,   Mr.  ir.  ^.  Jhuicri'. 
Leeaiise  you  cannot  live  without  servants,  and  you  can  -witiiout  squatters.  ^         ^  q^^  Ts^issi 

072*2.   Would  you  nuike  a  master  liable  where  he  omi)loys  a  servant  knowing  hiiu  *     ' 

to  be  dishonest  ? — 1  would. 

572'i  Would  you  like  such  a  law  ? — I  woidd,  and  I  think  fanciers  would. 

0724.  In  regard  to  this  great  evil  of  -Nshich  you  have  spoken,  polygamy,  how 
woidd  you  stop  it  Y — G-overnmenl  must  find  out  tliat. 

•')72-).  Have  you  no  remedy  to  propos(3  for  that  or  any  other  evils? — I  think 
missionaries  should  be  sent  by  Government,  and  so  train  and  bring  the  people  under 
religious  instruction. 

0720.  What  do  you  think  of  giving  to  the  natives  small  plots  of  land? — I  tliink  it 
would  be  a  good  j^lan  to  give  title  to  small  ])lots  of  ground  to  some  Kafii^,  always  im- 
l)osing  tlie  obligation  on  the  holder  of  such  title  not  to  allow  squatters  on  the  land. 

0727.  Do  you  know  any  cases  in  which  large  grants  have  acted  beneticially  ? — 
Yes,  in  l)alala's  case.  I  tlnidc  it  is  a  good  thing.  He  was  on  om'  side  in  1800,  and  has 
been  ever  since. 

0728.  AVhat  do  you  think  of  a  law  compelling  all  natives  to  register  their  wives, 
miuried  according  to  native  cubtom  ? — I  think  it  woidd  be  a  good  law,  and  I  think  it 
woidd  be  carried  out. 

Mr.  Efhcnrd  Crivhton  Bfll  examined. 

5729.  Sir  ./.  D,  Barn/.]  I  believe,  Mi\  Bell,  you  are  an  attorney? — Yes,  practising  ^^'•-  ^-'^""''^^  Crichtm 
in  the  magistrate's  com-t  here.  *"  ' 

0730.  How  long  have  you  been  here  ? — Since  the  establishment  of  the  township. 

0731.  Are  you  acquainted  with  the  provisions  of  Act  18  of  18(34  ? — I  am. 

0732.  Do  you  know  of  any  cases  desalt  with  under  that  Act  ? — Yes,  I  will  give  an 
instance.  A  native  in  the  district  of  Grlen  Grey  died.  He  was  the  owner  of  a  quit- 
rent  farm,  and  a  polygamist.  The  magistrate,  Mr.  Driver,  claimed  to  administer  the 
estate  under  the  Act  just  mentioned.  I  shoidd  have  said  that  Mr.  Driver  had  been  aj)- 
l^ointed  about  the  same  time  that  Mr.  Jeffrey  was  appointed  for  Kamastone,  as  superin- 
tendent of  natives,  and  had  power  to  administer  that  law.  ]\Ir.  Driver  saw  some  diffi- 
eidty  in  the  way  that,  even  if  he  gave  a  judgment,  how  was  he  to  give  transfer.  When 
the  case  came  on  I  appeared  for  one  of  the  elder  sons.  Mr.  Driver  refeiTed  to  the 
difficidty  of  transfer,  and  I  suggested  that  he  shoidd  get  lettei-s  of  administration  from 
the  master.  He  adopted  my  advice.  An  executor  dative  was  api>ointed,  by  the  Master 
of  the  Supreme  Comi:,  and  this  was  merely  done  for  the  pur])oso  of  giving  transfer  to 
whoever  he  gave  judgment  for.  After  this  a  great  deal  of  evidence  was  tiiken,  and 
finally  Mr.  Driver  decided  that  a  yomiger  son,  but  the  son  of  the  gi*eat  wife,  was  the 
man  to  whom  the  property  must  go,  to  the  exclusion  oi  all  the  others.  The  finding  of 
ilr.  Driver  was  sent  dovni  to  Cape  Town  for  approval,  and  it  is  still  waiting  for  it, 
nothing  Inmng  been  done  since ;  all  I  know  is  that  the  heir  has,  in  the  meantime,  died, 
and  no  transfer  of  the  property  has  been  given  to  anyone.  In  another 
ease,  a  loyal,  Meshuewa,  ha\'ing  been  shot,  left  jis  part  of  his  estate  a 
quitrent  grant.  He  was  a  polygamist  and  had  a  number  of  children.  For  the  pm- 
pose  of  transfer  an  executor  dative  was  appointed,  the  same  as  in  the  case  I  gave  just 
now,,  the  magistrate,  Mi\  Hemming,  assuming  to  act  luider  the  Native  Succession  Act. 
It  was  decided  by  the  magistrate  that  the  property  should  bo  sold,  and  the  proceeds 
equally  di^^ded  amongst  the  childi-en.  This  he  thought  the  fairest  way  of  settling  the 
ease.  However,  before  acting,  he  sent  his  decision  to  Cnpe  Town,  to  the  Seci'etjvry  for 
Xative  Affaii-s,  ili*.  Ayliff,  who  did  not  ap]>rovo  of  the  judgment.  The  business  hung 
Hre  imtil  the  Secretary  of  Native  Affairs,  })eing  on  a  visit,  some  time  afterwards,  to 
Queen's  ToNvn,  I  saw  him  and  brouglit  the  matter  to  his  notice.  He  said  he  objected 
to  s(»lling  the  fann,  because  it  was  getting  rid  of  the  land,  and  when  the  children  grew 
up  they  woidd  be  without  land.  *'  Couldn't  we,''  said  he,  **midve  s{nne  an-angement  by 
w-Jiieh  the  iivnn  could  be  leased  and  the  proceeds  paid  over  for  th(»  support  and  education 
of  the  childi-en.''  I  replied  that  I  thought  the  arrangement  might  be  made,  and  there- 
upon he  gave  authority ;  instructions  were  given  to  the  executor,  the  farm  was  leased 
for  seven  years,  and  the  rents  are  being  paid  to  the  children,  through  the  executor 
dative,  who  annually  files  an  account.  A  thinl  case  was  that  of  Zanzili,  the  son  of  a 
Tembu  chief,  who  died,  and  whose  estate  consisted  of  a  quitrent  grant.  The  ease  was 
brought  to  Mr.  Ayliff 's  notice,  at  the  same  time  as  the  other,  and  was  adnunistered  on 
the  same  terms.  Another  instance  is  that  of  Ngalie  rrrsu^  Mpangwa.  ^J^his  was  a  case 
brought  before  Mr.  Jeffrey,  at  Kamastone,  who  beingappointed  by  proclamation  in  March, 
1870,  to  a<lminister  the  i)owei*s  of  a  magistrate  under  the  Succession  Act — he  being  superin- 
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Mr.  Edtctml  CrkhioH  teudeiit  «t  the  time — lieiml  tlio  ( aso  and  gave  judgiuont  iu  favoiu*  of  tlie  eliilciren.    Tlio 

^*'^^-  luiill  had  died  at  Kanijwtone,  loa\niig  children,  and  the  wife  ov  wiven   and    c^iildivTi 

Oct.  18  1881.       elilimed  the  ]m)perty.     In  tin's  case  Ihore  was  no  (|iuti*ent  title,  and  thoy  complained  to 

the  Bupeiintendent,  who,  as  I  have  said,  investigated  the  case.  The  cattle*  belonging  to 
the  estate  were  in  the  hands  of  the  elder  brother  of  the  decease<l,  who  was  the  defendant, 
for  whom  I  api)eaied.  On  the  judgment  being  given  in  the  children's  favour,  I  ad- 
viseil  him  to  retain  the  cattle,  because,  in  my  opinion,  the  deceased's  brother  wa«  the 
guardian  of  the  childi*(»n,  and,  as  such,  entitled  to  rc»tain  possossion  of  the  cattle.  Mr. 
Teffi'eys  then  sent  the  case  to  tlie  Attomey-Genend,  whose  o]>inion  I  i-eceived  tliitmgh 
Mr.  Jefl*rt\vs,  in  a  letter  dated  LUh  October,  L^HI,  und  which,  with  tlip  other  dociiraeiits, 
I  now  put  in. 

Kalaa^Jtou^.'.  loth  October.  1881. 
Dell  and  ^Sllep^tom^  Atl(;rn«ys. 
(luecu's  Town. 
Dear  Sirs, 

Your  letter  of  tli<?  I'Jtli  iu.st.  is  to  luiud.  on  the  matter  of  Ngali«;  r».  Mpangwa.  As 
actors  refused  to  abid(»  by  niv  awar<l,  the  matter  was  rci<«n'cd  to  the  Attoru<»v-Geueral,  who 
in  re])lv,  says  :— 

*'  The  remedy  would  a])pear  to  he  by  action  in  sonv  conipctent  coiu^,  as  the  At^of  18G4 
provides  no  machinery  for  (onioning  the  judgments  oi'  the  magistrates  or  superin- 
tendents." 

I  shall,  therefore,  jilaco  my  ji\\anl  in  the  handb  of  the  plaintiff,  and  he  ean  seek  that 
remedy  in  any  court  In-,  or  his  advisers,  think  ( t>nip<»tcnt.  I  may  add.  that  the  opinion,  of  Mr. 
Cole  on  this  casi*,  is  as  follows  : — 

'*The  decision  of  an  oiKcor,  u|ip(n'nt''d  under  tlir  Gth  section  of  the  Act.  could  only  be 
enfoii'cd  by  action  ;  tin;  court  would  probably  treat  the  ottirer's  award  somewhat  as  tJie  judg- 
ment of  a  conipctent  t'cn-ei;;;n  ( (Mirt." 

The  Attorney-General  concurred  in  tliis  «»]»inion.  As  1  have  evidently  no  power  to  en- 
force a  judgment,  I  ha^<'  notkiiig  lurth'^r  to  do  am'iIi  IJic  <  afcc,  aft«r  I  have  placed  my  award 
in  the  hands  of  the  plaintiil. 

I  have  the  honour  to  l»e. 

Sir, 
Your  obedient  »Servant. 

E.  V,  JEFFREY. 

Attornev-Gcnerarf^  Office,  (  ai»e  Town. 

•iord  September.  1881. 

AVith  referente  to  certain  (orrcsiMtudcJicc.  submitte<l  through  the  Solicitor-General,  from 
vou.  I  am  directed  to  forward,  herewith,  for  vour  iirformation,  a  memorandum  of  the  Attor- 
ney-General  on  the*  subject,  and  an  opinion  by  Mr.  Advocate  Cole,  in  which  latter  the 
Attomev-General  concurs. 

I  havo  the  houom*  to  be, 

hir, 
Yom*  obetlient  »Servant, 

:  Signed;        JOHN  GEAU^UL 
The  b'eddent  ilagi>trute.  Queen'-*  Town. 

ME^fOEANDUM. 

1.  The  Act  No.  18.  18(M,  was  intended  to  ai)ply  to  the  administration  of  the  ostateti  of 

hfttives  who  : — 

i^a,)  Held  certiticateo  of  citizenship. 

{h,)  Keside  in  any  native  location  described  by  the  Governor,  by  proclamation, 
although  nc»t"  holding  certiUcates  of  citizensliip. 

2.  The  Gth  section  of  tlin  Ai-t  appears  to  authorize  the  doing  of  two  disthict  acts  by  the 

Governor,  viz : — 

I.  Proclaiming  that  the  provision-^  <'f  the  Act  shall  ai>ply  to  all  natives  domiciled 

in  a  location  to  b(^  dcM-ribed. 

II.  Froclaiminfr  that  controversies  in  a  location  shall  be  det(!rmiued  by  the 
superintendent  of  such  location,  instea<l  of  by  the  resident  magistrate  of  the 
district. 

3.  Tlie  proclamation  of  the  27th  March,  1879,  substitutes  Messrs.  Dimn  and  Jeffrey  for 
the  resident  magistrate,  respectively,  in  the  locations  named  thereon,  viz  : — Tambookic  loca* 
tion,  and  Kamastoue  and  (,>x  Kraal  locations — but  it  is  not  so  distinctly  stated  in  the  pro- 
clamation that  the  provisions  of  the  Act  shall  ajjply  to  those  locations.  It  might,  I  think,  be 
argued  that  l^Iessrs.  Dunn  and  JeHrcy  were  substituted  for  the  resident  magistrate  for  tho 
dctermijiation  of  controversies  and  (|uestions  icgarding  the  estat<^s  of siuh  deceased  person?. 
••  a^  arc  n^lerrfd  \^^  in  the  tbird  .•^•••tion,"  whi'li.  t!il%'»n  by  itself,  would  raetm  tho  holders  of 
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c-ortititatc'S  of  oitizoiisliip.  iiionlic)Tn*(l  ia  tlie  livr-t  :5tctioii ;  imd  tliut  if  tlic  Act  did  uot,  Lufoii-  3ri'.  /v /'#,/,</  r,',rfif„^ 
this  proclaiuariiHi.  apph  to  iiutivos  not  lioldiii^-  cortillcatfs.  ^lio  resided  within  the  locutions  ^'''''• 

naui.Ml,  the  ni"n'  :i[)p<>intment   of  tlirvso  p'ntlcmen  as  suh-^titutcs  f<n*   the  ivHld<»ut  mn^jfis-       ^       "^^  "^^^j 


tratKS  witiiiu  t!i<'  moaK  was  not.  ahnio.  snIHcieut  to  t:xtond  its  ]>rovision.s. 

Tin*  (iovoTUor  niiuflit  liavc  oxtondcd  th<»  iiro\ision^  of  tlic  Act  to  tLo  lof-atious,  without 
appiMntinij^  tlui  ^ii[)(»rintendonts  to  act  instead  of  the  r(»^ident  niag'istrates.  Didtlio  Governor, 
Ly  tli<^  |iroelaniation  oT  Mareli,  1«79.  extend  the  Art  to  the  hxations,  and  appoint  the  Ruhsti- 
tutet;  for  the  resident  magistrates,  or  do  only  the  latter?     I  am  not  quite  eloar  as  to  this. 

4.  Tt  does  not  a])pear  on  the  proceedings  whether  the  seeond  native,  Bali,  had,  at  the  timn 
of  Iiis  death,  a  eertiiieate  of  citizenship  or  not. 

.3.  Assuming  that  the  jurisdiction  of  Mr.  Jeffievs  was  pn.perly  exercised,  then  his  judg- 
ment would  bo  very  much  in  the  ^ame  position  as  an  arbitrator's  award,  for  the  enforcement 
of  which  no  si)ecial  provision  had  been  made. 

G.  The  remedy  would  appear  to  l)e  by  action  in  some  C(»mj)etent  court,  as  the  Att  of 
18G4  provides  no  macliinerv  for  enforcing  the  judgments  of  i]io  magistrates  or  su2>eiin- 
tfiidents. 

(Signed .        THOMA.S  (\  SOANLKX. 

V2th  ,Sept ember.  1881. 


Ivamastone  and  Ox  Kraal  Locatiou.  Act  1»  of  I8r>l. 

oriMox. 

1.  "The  provisions  of  Act  Xoi  18  of  1804,  apply: — '1;  to  natives  holding  oertifiijateii 
of  eitizensliip ;  r2]  to  natives  inhabiting  any  location  from  xhiu)  to  time  described  by  tho 
Gt>vernor  bv  i)roclamation.*'  If  Kama^tone  and  Ox  Kraal  have  at  anv  time  been  so  dosi^ribeil 
l)y  proclamation,  tln^n  the  proclamation  of  tlie  27th  Marcli,  1871),  is  sutftcient  to  bring  the 
natives  resident  there  witliiu  the  provisit»ns  of  tlw  A«t.  H  they  have  never  been  so  2>i*<>- 
claimed,  the  Act  will  not  apply  until  a  further  proclamation,  describing  their  boundanes.  has 
been  issued. 

2.  The  decision  of  an  offi<er  appointed  under  the  6th  .section  of  tlie  Act  could  only  be 
enforced  by  action,  the  court  wotdd  probably  treat  the  officer's  award  somewhat  as  the  judg- 
ment of  a  competent  foreign  coui-t." 

'^Signed)        A.  W.  COLE, 
Chambei-H,  lOth  September,  1881. 


o7'3'l  lias  iiotliiiig  been  (h>ne  since  '^ — No ;  I  tohl  tlie  nmn  to  keep  the  rattle,  be- 
oauso  the  Attonu^y-Geiieral  says  the  plaint  iff  must  bring  his  ease  into  some  competent 
eoiu-t,  and  if  his  A'iew  be  con*eet,  then  every  case  in  wliich  jndgment  is  given  can  only 
1^0  treated  as  an  award,  inasmuch  as  an  application  to  a  competent  court  would  entail 
exyienses  such  as  practically  to  deprive  the  natives  of  any  remedy  in  law. 

07'H.  AVhy  did  you  ()bje<t  to  the  decision ? — T  considered  it  incorrect. 

57'3j.  If  youi*  oi>inion  is  tlie  right  one,  does  it  not  show  that  an  appeal  to  a  higher 
court  is  net^cssary  in  some  cases  ? — It  may  be,  but  I  think  that  if  yon  make  a  special 
act  to  administer  native  property,  and  not  so  or  to  bring  it  withili  native  scope,  that  is, 
that  the  expenses  will  be  so  great,  then  you  ought  to  appoint  some  commission  to  deal 
with  the  question. 

5730.  Do  you  think  that  the  object  could  have  been  effected  if  the  Government 
had  framed  proper  regulations,  in  accordance  with  the  Act,  and  appointeil  proper 
officers  ? — I  think  so. 

0737.  Have  you  any  suggestion  to  make  as  to  the  improving  of  the  Act  of  1801  > — 
I  think  it  is  ch)ubtful  whether  it  gives  any  power  to  deal  with  quitrent  land,  and  the 
law  should  be  clear  upon  that  subject. 

573S.  I  low  would  you  propose  that  quitrent  land  slionld  be  dealt  with,  when  a 
native  held  a  title  to  it  *f — There  is  only  one  course  to  be  adopted ;  if  a  man  is  resident 
in  the  colony  he  must  al)ide  by  the  colonial  laws,  and  must  not  expect  to  be  governed 
by  his  own  laws,  or  laws  to  which  he  was  subjected  when  out  of  the  colony.  This  is 
the  secret  of  dealing  with  the  question  ;  it  is  the  only  way.  If  he  does  not  like  our 
laws,  then  let  him  go  into  the  Uependencies. 

5739.  How  then  would  you  deal  with  the  immense  majority  of  heathen  natives  in 
this  colony  who  are  polygamists,  and  have  a  nimiei^ous  offspring,  and  who  will  not 
marry  according  to  the  colonial  law  ? — You  cannot,  of  course,  deal  with  the  difficulty 
in  a  day,  but  the  native  in  this  country  is  a  law-abiding  man,  and  will  listen  more 
readily  to  law  than  a  white  man,  and  if  you  put  down  a  positive  hard  and  fast  law  he 
will  atjide  hy  it.  There  is  no  better  proof  of  it  than  that  in  Glen  Grey,  they  have  no 
chief,  and  they  are  as  willing  to  listen  to  the  magistrate  as  anybody  can  possibly  bo. 
Tliev  are  indeed  far  jnore  law-abiding  than  the  same  class  of  Europeans  are  in  Queen's 

TOWTI. 
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Mr.  Edwaid  Cinhion  0740.  Uon't  you  attribute   tbf»  fiiet  of   tludr   l)eiug   law-abidiug  tbere  to  their 

^^^^'  marriage  customs  and  their  law  of  iiiherit«nce  being  administered  by  the  magistrate? — 

Oct.  18  1881.      Their  marriage  customs  are  not  ignored  by  the  Wesleyans,  and  the  people  are,  I 

believe,  married  by  them. 

5741.  Apply  my  question  to  the  law-abiding  there? — I  say  they  ai-e  law-abiding 
because  they  have  a  magistrate  to  go  to,  and  the  law  is  colonial  law. 

5742.  Do  you  think  if  we  passed  a  law  which  refused  to  recognize  the  right  of  any 
woman  not  married  according  to  our  colonial  law,  and  refused  to  re(K)gnize  her  offspring 
as  legitimate,  that  the  natives  would  cease  to  marry  according  to  the  native  custom  ? — 
Yes,  I  believe  they  would,  in  a  very  sliort  time,  say  a  couple  of  years;  you  must  give 
them  suflicient  notice,  in  order  that  the  law  nitiy  become  well  promulgated  amongst 
tliem,  and  you  nuL«*t  make  wmie  modification  for  tlio.se  who  are  polygamists.  \ou 
must  legalize  existing  polygamou8  relations  and  thrir  olfspring,  and  indeed  these  last 
ought  to  be  dealt  with  under  tlie  Xativo  Succession  Act,  and  regiJations  should  be 
framed  to  make  it  complete. 

5743.  Have  you  read  the  Kaffrarian  Ordinance  10  of  18()4  ? — No,  I  have  not,  and 
know  nothing  about  its  operation. 

5744.  But  how  would  you  propose  to  give  effect  to  the  colonial  law  of  marriage, 
and  only  to  that,  among  natives  ? — I  ^ttiink  it  is  a  farce  going  to  chapel  to  be  married 
with  a  great  mau}^  white  people^  as  thc\\iirc  very  little  about  the  religious  ceremony,  and 
if  it  was  not  for  the  idea  of  the  tliiufr  they  would  go  to  a  magistrate,  and  why  not  so  with  a 
native.  I  do  not  believe  in  forcing  a  native  to  go  to  chmvli  or  chapel  to  marry, 
whether  he  thinks  there  is  a  God  or  not.  You  can  sar,  unless  you  go  to  your  magis- 
trate and  get  a  certificate,  you  are  not  niarrie*!.  Tbnt  they  would  luiderstand ;  imd  I 
would  make  them  pay  a  fee  of  five  or  ten  shillingr»,  nor  would  I  i-egister  more  than  one 
mairiage  after  a  certain  date. 

5745.  Do  you  know  anything  about  the  native  foiin  of  marriage  ? — Yes. 

5746.  What  do  yDu  consider  essential  to  a  native  mamage  ?— The  i>ayment  of  the 
dowry. 

5747.  What  do  you  consider  that  dowry  is  given  for  ? — It  has  been  stated  by 
many  people  that  it  is  the  selling  and  purchasing  of  a  woman.  It  is  nothing  of  the 
kind  to  my  idea.  My  id(?a  of  the  native  dowry  is  this  :  that  it  is,  by  Kafir  custom,  a 
provision  made  by  the  intending  husband  for  his  wife  should  she  become  a  widow,  and 
for  the  support  of  her  offspring.  Tlie.so  cattle  arc  b^ft  in  the  hands  of  the  father-in-law, 
who  is  bound,  in  case  of  anything  hapiicning  to  the  husband  of  his  child,  to  maintain 
her.  In  ease  of  his  decease  it  went  to  his  son,  wlio  would  be  l>ound  to  do  the  same  by 
Kafir  law. 

5748.  Has  not  an  evil  grown  out  of  that  law  ? — Yes,  because,  to  a  certain  extent, 
a  great  number  of  magistrates  have  refiLsed  to  listen,  or  reoognLse  the  custom  in  any 
way,  consequently  though  it  is  retained,  it  has  been  interfered  with  and  abused,  and  is 
degenemting  more  into  a  bartering  of  human  beings. 

6749.  But  you  tliink  if  magistrates  had  entertained  these  cases  they  could  have 
enforced  the  obligations  impovsod  by  the  acceptance  of  the  tkazi  f — Yes,  now  the  ikaziia 
kept ;  and  there  is  no  obligation,  ex<-cpt  a  moral  one,  and  which  is  very  feeble.  This 
is  the  eifect  in  the  colony. 

5750.  Do  you  think  if  cases  of  ukidobola  were  entertained  by  the  magistrates  in 
the  colony,  and  ukulobola  was  treated  in  the  way  Kafir  law  treated  it,  that  it  would  be 
good  ? — I  think  altogether  that  it  miglit  be  treated  as  a  simple  question  of  contract, 
creating  an  obligation  on  the  part  of  the  person  receiving  the  ikazi  to  support  the  wife 
in  case  of  necessity ;  at  the  same  time,  I  think,  it  woidd  be  better  for  the  natives  to  giA'e 
up  the  custom. 

5751.  Would  you  force  them  to  give  it  \\\)  by  law? — I  don't  think  you  would  be 
able  to  do  so,  even  if  you  carry  out  your  own  colonial  law,  for  I  take  it  that  I  have  a 
perfect  right  to  give  my  father-in-law  money  to  be  devoted  to  the  purpose  of  supporting 
my  wife  if  she  jJbould  become  a  widow. 

5752.  Do  you  think  their  law  of  inheritance  a  good  one  ? — I  think  it  will  have  to 
be  altered  inunediately  you  interfere  with  polygamy,  because,  at  the  present  moment,  a 
man  may  many  five  or  six  wi^es,  and  the  last  may  be  declared  the  great  wife,  and  the 
son  would  take  the  whole  of  the  property  to  the  exclusion  of  all  cluldren  who  may  be 
of  man's  estate,  and  who  may  liave  actually  helped  to  get  that  property.  But  if  you 
are  going  to  make  only  one  wife,  then  j'-ou  would  have  to  alter  the  law  of  inheritonoe. 

x}7o6.  Have  you  had  any  experience  in  the  Dependencies  ? — Yes. 

5754.  What  ought  we  to  do  there  ? — I  think  the  fii*st  thing  is  to  get  good  magis- 
trates. When  I  say  good  magistrates,  I  mean  men  of  standing  and  of  education  ;  a 
native  is  quite  as  sharp,  or  even  sharper,  than  a  European  in  finding  out  that  an  inferior 
man  is  placed  over  him. 


MINUTKS    OF    KVIDJvNCE.  '\'2'} 

•j755.  Do  you  think,  as  a  vulo,  that  we  have  not  the  ehi.ss  of  niagiistratos  you  Mr.  Edivtwd  Cmhom 
describe  ? — At  ju-ei^eut  I  think  you  ought  to  have  some  superior  magistrates.     1  do  not  {^^^^' 

think  it  is  ahsohitoly  necessary  that  the  magistrate  should  understand  tlio  language,       Oct.  18,  issi. 
though,  of  com'se,  liaving  tliat  knowledge  would  be  a  great  advantage;  still  I  think  it 
is  more  essential  and  nccr»ssary  that  he  should  have  a  position,  and  be  a  man  of  character 
and  education,  so  that  natives  will  look  up  to  him,  but  imder  no  circumstances  a  trader, 
because  in  that  caso  he  at  once  loses  dignity  and  is  looked  down  upon. 

57o6.  Are  these  magistrates  traders  then  ? — Well,  there  are  magistrates  in  trade, 
and  that  class  of  men,  as  magistrates,  slmuld  never  be  selected.  Xo  man  who  in  any 
way  tirades  should  be  invested  with  judicial  power;  as  magistrates  it  dannis  them.  I 
refer  to  what  you  call  agents  or  sui>erintendcnts ;  they  should  never  Ix^  selected  from 
that  class  who  have  been  in  trade;  a  native  looks  down  upon  tlnnu,  regarding  them  as 
traders ;  and  if  ever  a  tmder  is  promoted  to  a  magisti'acy,  he  is  never  looked  up  to. 

5757.  Do  you  know  anything  about  how  law  is  administered  in  the  Dependencies? 
— Yes ;  it  is  administered  by,  so  to  sj^eak,  nde  of  thumb.  1^^'ery  magistmte  has  a 
law  to  himself. 

5758.  Do  you  think  it  would  l)e  well  to  have  a  criminal  code,  laying  down  defi- 
nitely the  criminal  laws  to  be  administered  by  magistrates  ? — If  a  r»riniinal  code,  based 
upon  the  colonial  law,  were  to  be  framed,  defining  each  crime  and  the  ]>enalty  atta<'hcd, 
and  such  law  were  to  be  applicable  to  all  the  inhabitants  of  the  I  dependencies,  whether 
white  or  black,  such  a  code  would  be  a  benefit.  Tt  would  greatly  assist  magistrates, 
and  if  translated  into  Kafir  would  enable  the  missionaries  to  explain  the  law  to  the 
natives. 

575J).  Would  not  there  be  some  defim'tions  and  alterations  of  the  criminal  law.i 
required  ? — Tliero  might  in  some  few  cases,  but  wherever  tlie  (dtenitions  fire  made  the 
law  should  be  general,  so  as  to  apph'  to  both  black  and  white  races  in  the  Dex>endcucies. 

57G0.  Would  you  have  the  side  of  li^pior  in  the  Dependenfries  ? — I  would. 

5761.  And  actinguponyourprincij^le,  what  laws  would  you  pro]  )Ose  ? — I  suppose  thnt 
at  present,  almost  every  trader's  place  is,  in  reality,  a  canteen,  fiuh  ro-sa,  and  paying  no 
license.  If  you  license  them  the  Croveniment  have  the  ben^  iit,  though  this  may  be  a 
matter  of  minor  imporiance,  still  they  Avould  then  be  recognized  as  dcalei*s  in  liquor, 
and,  as  such,  come  luider  the  supervision  of  the  authorities,  and  this  is  not  the  case  at 
present.  If  a  nio;ger  is  going  to  get  his  liquor  he  will  have  it,  so  will  a  white  man. 

576*^.  We  have  hoard  from  natives  again  and  again  in  the  com'se  of  om-  examina- 
tion, appeals  to  prohibit  the  sale  of  liquor  altogether  in  their  hn-ations  or  wherever  tliey 
live  ;  do  you  think  we  should  listen  to  them  ? — Yes,  I  do. 

5703.  How  woidd  you  give  effect  to  their  wishes  P — I  should  allow  legal  option  as 
to  whether  they  woidd  have  a  liquor  shop  or  not. 

5704.  And  how  would  you  manage  in  the  Dependencies  ? — The  same  way  as  in 
the  colony.  Every  kraal  or  village  shomd  have  the  power  to  decide  whether  there  should 
be  an  accommodation  house  for  the  sale  of  wines  and  spii'its.  I  do  not  say  so  in  the 
case  of  any  particidar  kraal  or  village  whit'h  might  have  become  vitiated  by  getting 
into  contact  with  navvies  nnd  others,  and  the  jieople  merely  want  to  satisfy  their  appe- 
tites, I  do  not  say  that  such  pla<?e  should  at  once  have  a  canteen.  On  th<^  contrary,  I 
slioidd  say  that  the  magistrate  and  licensing  board  should  have  a  governing  influence, 
and  decide  whether  it  was  necessary  and  requisite,  but  in  all  cases  where  there  was  a 
numerously  signed  requisition  of  any  body  of  natives  or  Em'opeans,  that  a  house  of  the 
kind  shoidd  not  be  established,  such  petition  should  b(»  tjiken  int^  consideration  and 
acted  upon. 

5705.  Do  you  idso  think  it  would  be  a  good  thing  to  frame  a  civil  code  for  the 
Dependencies? — Yes,  I  would  have  a  civil  code,  but  not  one  based  on  native  customs. 

5760.  How  would  you  deal  with  polygamy  in  the  Dependencies  ? — I  would  govern 
them  by  colonial  law  or  else  clear  out. 

5767.  Seeing  that  ninety-nine  men  out  of  a  himdred  are  polygamists  in  the  De- 
pencies,  and  the  vast  nii^jority  heathen,  is  there  any  objection  to  have  a  sort  of  general 
law  for  the  Dependencies,  in  the  same  way  as  you  have  a  general  law  for  the  colony,  but 
yet  differing  from  the  colonial  law? — ^If  it  is  the  desire  of  Government  to  pei-petuate 
heathenism  and  barbarism,  by  all  means  have  native  law,  but  if  othenvise,  do  away  as 
fiU'  as  possible  with  all  native  law  as  quickly  as  you  can  ;  therefore,  in  regard  to  poly- 
gamy, say  that  after  a  certain  date  you  will  have  no  more  than  one  wife.  Of  course 
there  will  bo  illicit  intercourse,  but  that  one  cannot  help  anywhere. 

5708.  How  about  Emigrant  Tembuland  ? — There  I  consider  we  are  intruders  upon 
the  terms  by  which  permission  of  the  country  was  obtained. 

6769.  Dr.  Bprn/.l  What  do  you  think  about  the  system  of  magistrates  fiining 
offenders  in  Xafirland  by  cattle  for  serious  assaults  and  so  forth? — I  think  there  are, 
and  has  been,  a  great  many  fines  that  want  inquiiing  into.     For  instance,  a  man  oom- 
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Mr.  i:ii>rai'ii  Cfirkt'jt'  luits  au  assault  and  is  fiued  tlu'ee  head  of  cattle,  what  beeomeft  of  them  ?     Where  do 

'''//:  -•        ^^^'T  go  to  ? 

Oct.  18,  18S1.  5770.  Well,  ppeaking  generally,  do  you  think  tluit  a  bad  system? — I  do,  most 
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Cltarh'H  Jfenn/  Drii'ci\  Esq..  Ke^ident  2iIagistrato,  examined. 

^^''  'hrt^r^'"'  •'^'^^-  ^^^  '^'  ^-  i^//Ty.]  You  ave  Ke^«ident  Magistrate  of  the  district  y—l  amliesi- 

-'IH  dent  Magistnite  lor  the  District  of  (rlen  Grey,  and  Special  Magistrate  at  Lady  Frexe, 

Oct.  in,  iSoi.       where  I  have  been  since  May,  1870.     Previous  to  that  time  I  avjis  superintendent  of 

native.-?,  in  the  position  now  filled  by  Superintendent  McDiarmid,  at  Glen  Grey. 
5772.  Had  you  any  other  knoAvledge  of  natives  before  that? — ^Very  little. 
577'3.  I)o  you  understand  the  language? — Yes. 

•3771.  What  Kafirs  have  you  come  in  contact  with  most  ^ — The  Tembus. 
5775.  As  superintendent,  what  were  your  duties? — Collecting  taxes,  settling  land 
dispute?,  and  firranging  disputes  of  all  kinds. 

5770.  By  what  authoritv  did  vou  ad  ?--I  had  no  statute  authoritv,  I  acted  in  the 
capacity  of  ai'bitrator. 

5777.  Did  you  act  upon  any  ptii1:ifular  law  ? — No  sjiecial  law.  I  followed  Kafir 
r-ustoms  a^s  neai*  as  I  coiJd  in  dowry  coses,  an<l  tlicse  I  obtained  fi'^m  tlie  Kafir  head- 
men. 

5778.  Then  you  obtained  your  knowledge  of  native  laws  and  cnistoms  by  hearing 
the  evidence  through  experts  ? — Yes ;  fi-om  native  headmen. 

5771).  Ilad  vou  anv  difKciJtv  in  ascei*tainiu;r  wliat  native  law  was  ? — Tliore  wa* 
sometimes  a  difficulty. 

5780.  Upon  what  points  of  native  hnv  were  there  diserci>eiicics  ? — Mo3tly  upon 
mai-riages  and  the  custody  of  children.  Sometimes  the  luLsband  of  a  woman  would,  for 
instance,  say  that  it  was  according  to  Katir  fu^tom  to  give  up  all  the  dowry  rattle  when 
a  woman  dies,  and  the  father  would  contend  that  it  wjts  not  .m>. 

5781.  In  >\v\\  a  case  what  conclusion  did  you  arrive  at? — If  there  wtiv  childi*en 
I  thought  it  bettrr  U\  lca\<^  the  cattle  with  the  father.  (lenrrnlly  tluro  wjis  no  diflieulty 
in  as'fTlnining  wluit  th<'  nati\i:  law  was. 

578*?.  If  native  law  is  to  be.  administcivd  do  you  think  it  advi.sable  to  have  a  code 
framed  of  the  native  laws  to  be  f^o  admin ibt erd  ?— Yes,  if  it  ib  to  be  done. 

57«'^->.  Do  you  tJiiuk  it  advisjhl*-  to  jkI  wliojjy  upon  nativ<»  laws?— -X»»,  I  do  not 
think  fo,  as  they  arc  in  many  jc^iu'cts  .  u<-h  a^  should  not  be  kc}>t  uj). 

57^1.  Do  you  e'>n.«idcr  that  hev^,  for  iu>tancc,  you  cDiild  apj»ly  the  "olonial  law 
l^^ure  and  simple  ?-— Yes. 

5785.  What  penalties  do  you  gen. Tidly  impose  ?— Fines  in  money  and  impribon- 
ment. 

5780.  Do  you  tliiiilv  it  wi^e  amongst  natives  to  tine  in  cattle  ?— I  do  not  see  the 
^^isdom  of  it,  and  think  a  money  fine  wouhl  be  better. 

5787.  Do  thov  iuuler.'?tand  a  fine  in  moiiov  ? — Yes. 

578S.  And  do  you  think  they  would  lia\r  any  ditlicuUy  in  selling  f-attlo  to  get 
nionev  in  order  1«.»  i»a\  their  liui.'s?— N^«>t  n^  a  iiil*'. 

5780.  Do  you  think  that  the  magistrate  sl^onld  take  cattle  whieh  he  could  alter- 
w.'jrd.-;  dispose  nf  !-*— No  ;  1  inn  of  opiuiini  that  it  onU  giNcs  the  nia^Sii.strat<i  more  work, 
lie  may  have  to  dispose  r>f  the  cattle  at  a  lower  tigure  than  ihey  are  ^v•orlh.  and  (hus  the 
full  amoimt  of  the  fine  woidd  not  be  realized.  1  think  the  fine  shou'd  be  in  money  and 
not  in  stock. 

5790.  Do  you  think  the  colonial  law  as  to  cantec-us  i^  a  )>roper  one  to  apply  to  this 
dietriet  ? — I  should  like  to  see  the  lictnting  b'.'aidM-  havu  power  to  plate  some  rcbtrietions 
uj^on  the  license  holders.  Many  who  obtain  licenses  only  do  so  for  the  puipv»se  of  sell- 
ing li'pi':'r  to  the  natives. 

5701.  Are  vou  of  opinion  tlial  tlier'-  should  be  proJiibillon,  nbsolute  or  partial,  of 
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the  solo  uf  liipior  to  natives  y— I  think  there  ought  to  he  .some  restriction,  but  the  diffi-    Mr.  churkt  llvmy 
cultv  is  AvheiN?  to  di'aw  the  line.  Dru^r. 

•5r0'2.  It  has  been  suggested  that  tliere  shoidd  be  absohite  prohibition  of  the  sale      out.  19,  I88I. 
of  liquor  to  natives  throughout  certain  districts,  do  you  agi*ee  Avith  that? — No.     The 
people  would  ^(^i  it  somehow  or  otlier,  and  tliere  would  bo  a  law  for  the  Avhite  man  and 
a  law  for  the  native  and  it  woiUd  encourage  smuggling. 

•>79J3.  Does  th<:  V^agi-ancv  Act  oj)erat^  in  this  district  ? — Yes  ;  several  cases  have 
been  brought  before  ni*»,  and  I  have  treated  supposed  relx^ls  .is  vagrants ;  I  have  also 
<*autioned  those  Avho  harboun^l  them.  Where  tliere  are  nuMi  found  wlio  arc  unable  to 
give  a  satisfiK'torv  account  of  tlu'iuselves,  and  they  are  Anthout  any  visible  means  of 
e3nstenee,  T  hav<^  punished  them  jis  vagmnis,  and  also  Ihoso  pco]>lc  who,  after  having 
been  caution* mI  not  to  hm-bour  ihem  have  done  so. 

•571)4.  In  regard  t«)  trespass  eases,  how  do  you  deal  with  them  '^ — There  is  a  ruh* 
among  the  people  that  cattle  and  horses  trospassin<j  during  the  day  time  arc  charged  at 
the  rate  of  Id.  a  head,  and  if  the  trespass  is  iit  niglit  the  rate  is  a  dollar  per  head.  Of 
course,  if  special  damage  is  done,  they  claim  ac^coixlingly. 

569-).  Are  there  any  pounds  ? — Yes,  and  the  i)ound  law  is  a))plied. 

5790.  But  what  is  the  native  castom  as  to  trespass  I"' — I  do  not  know,  I  a])ply  colo- 
nial law. 

5797.  The  pass  law,  is  that  in  force  hei-e? — Yes. 

5798.  Do  vou  approve  of  it  as  it  stands? — I  think  it  could  be  amended.  I  think 
there  ought  to  fee  appointed  more  men  to  sign  and  gi'ant  pass<.s.  .\t  ju'esent  it  I'ests 
entirely  >vith  the  magistrate,  who  really  has  little  time  to  attend  to  a  man  ai)plyinff  for 
a  pass,  and  explain  what  is  upon  it,  the  way  he  must  travel,  and  other  detads.  Veiy 
frequently  eases  are  repoi-ted  where,  for  want  of  some  explanation,  men  have  been 
apprehended  by  the  pohce  and  detained  at  serious  loss  and  inconvenience  to  themselves, 
all  of  which  might  have  been  avoided  had  pains  been  taken  to  explain  matters  when 
the  pass  was  gi^anted.     There  C(n'tainly  onglit  to  be  more  isrsuers  of  ])asscs.     AVith  th«» 


them  to  Queen's  Town,  and  this  being  a  purely  nativ**  district  it  would  Ir*  difficult  to 
get  a  jurv.  If,  however,  that  diffieidty  coidd  be  got  over,  I  do  not  see  why  it  should  not. 
6800.  Do  vou  think  the  natives  would  like  to  be  on  juries  ':* — I  do  not  tliink  tliev 
are  very  ambitious  for  that  distinction. 

5801.  In  this  district  there  are,  1  believe,  foriy-four  <n'diuai-y  headmen,  and  thir- 
teen superior  headmen,  is  that  so  ? — It  is. 

5802.  These  men  havf^  all  1>een  appointed  by  the  Government? — Yes;  and  they 
have  to  reinn-t  to  the  magistrate  what  takes  jJaee  in  their  sections. 

580o.  Are  these  men  more  incompetent  than  many  white  men  to  .^it  on  jmies  Y — 
Some  are  very  ineomi>etent ;  if  they  were  allowed  to  cross-examine*  th<»  accused,  they 
might  be  able  to  come  to  a  conclusion,  but  by  merely  listening  to  the  evidence,  as  taken 
in  our  courts  of  law,  they  wouhl  bo  unfit  to  act  as  jui*ors — on  the  oth^r  hand,  some  of 
them  are  as  conii>etent  as  many  white  men. 

5804.  Do  you  think  that  if  they  heanl  a  man  say  that  he  saw  another  man  go  to 
a  kraal,  take  a  sheep  out  of  it,  and  kill  ii,  and  that  if  tlu?  judg*^  exi)lained  to  the  jurors 
that  a  man  who  steals  another's  i»ropi»rty  is  guilty  of  th*;  crjiii''  of  theft,  that  such  men 
could  deal  with  such  a  case  and  Hud  a  proper  verdict  ?  -Yes,  they  coidd  deal  with  suoU 

a  case. 

5805.  Well,  do  you  tliink  that  if  such  men  were  called  u])on  to  act  as  jiu'ors  mix- 
ing them  with  such  Europeans  as  you  have  in  the  to^m  and  <listri(t,  that  they  would 
be  incompetent  to  deal  vA{\\  onlinary  criminal  eases? — The  bcttrr  men  would  be  f*oni- 
petent.     There  are  some  very  intelligent  men  among  th^  headmen,  and  some  not. 

580G.  In  a<ldition  to  these  headnien,  are  there  natives  in  the  district  who  c(mld 
appreciate  (heendence? — Yes,  I  think  there  are  sonic*  very  good  men, 

5S07.  l)on't  vou  think  tliat  the  hcMwlmen  gejierallv  are  fairlv  able  to  deal  with  the 
orilinary  affairs  of  life  ? — ^Yes,  in  their  own  way. 

5808.  These  headmen  have  been  apjMiinted  as  detectivi-s,  liin<?  tln'y  not  ? — Yes. 

5809.  Do  you  thiids:  that  any  man  who  is  a  detective  is  not  caj>ablc  of  dc»aling  with 
evidence  su^'h  as  is  required  to  prove  a  man  guilty  by  criminal  \\\\\  'f — 1  say  that  thero 
ie  a  distinetion,  there  are  some  competent  and  there  are  others  who  are  not.     There 


are  some  who  would  prefer  waiting  an  opportunity  until  they  lould  cross-examine  a 
priEoner,  because  it  is  their  custom,  and  tliey  do  not  coiisid'a^  that  the  ei-idence  is  com- 
plete without  having  had  that  opportunity. 

5810.  If  judges  came  to  sit  here,  would  not  the  majority  of  the  jurortf  be  natives  ? 


-Not  necessarilv. 
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Mr.  Charfa  Hennj  5811.  Aiid  if  the  system  of  trial  by  naliva  jurors  is  to  be  experiinentized  witli,  do 

^rire,\  you  know  aiiy  better  district  thaii  this  to  try  such  system  ? — ^I  do  not  think  you  could 

Oct.  ii>  1881.      have  a  better. 

5812.  Don't  you  thiiik  that  the  natives  would  take  interest  in  seeing  ei\'il  eases 
tried  before  a  judge  here,  and  that  in  criminal  cases  the  natives  would  also  take  an  in- 
terest in  witnessing  the  trials  ? — Yes. 

5813.  And  don't  you  think  if  trials  by  lury  in  criminal  cases  were  to  take  place 
before  a  mixed  jury,  the  thing  is  fairly  feasible  ? — ^Tes;  but  there  must  be  good  inter* 
preters. 

5814.  Don't  you  think  that  if  it  is  possible  it  would  be  one  means  of  teaching  the 
natives  beyond  the  colony  how  trials  are  conducted,  and  show  them  that  we  admit  them 
to  a  participation  of  the  cases  tried  by  jury  ? — ^Tes;  I  think  it  woidd  do  that. 

5815.  Then,  altogether,  it  would,  perhaps,  be  well  to  make  the  experiment,  in 
order  to  ascertain  how  trial  by  juiy  would  answer  ? — ^Tos ;  I  would  do  it  only  as  an  ex- 
periment. 

681G.  Do  you  think  it  advisable  that  circuit  comis  shoidd  sit  to  try  civil  cases 
wherever  possible  ? — ^Yes,  and  they  would  appreciate  such  trials. 

5817.  Do  you  consider  the  system  of  collective  responsibility  imposed  by  Kafir 
laws  upon  families,  kraals,  and  clans,  a  good  one  P — ^Xo. 

8518.  Why  not  ? — Because  it  very  often  happens  that  the  very  man  who  ought  to 
be  punished  escapes.  Perhaps  the  spoor  may  be  tiaced  to  a  kraal,  the  real  thief  would 
get  away,  but  the  kraal  would  be  fined. 

5819.  Do  you  know  imy  cases  of  that  kind  ? — I  cannot  quote  any,  but  sevei-al  have 
come  to  my  notice. 

5820.  Then,  tdtogether,  you  think  that  making  kraals  responsible  for  spoors 
traced  to  them  is  unjust  ? — Yes,  I  do  not  act  upon  it  myself ;  I  could  not  do  so ;  it  would 
at  once  be  appealed  against. 

5821.  Do  you  coufjidor  there  is  any  necessity  for  recognizing  it  in  Tembuland, 
where  native  omefs  exertiiie  ju<lif:ial  f  imctions  ?—  I  would  sooner  not  express  any  opinion 
as  to  the  necessity  of  recognizing  the  tiibal  government  elsewhere,  as  I  have  not  had 
sufficient  experiento  in  the  matter. 

5822.  In  determining  crimiual  eases,  where  do  you  get  your  law  from  P — From 
the  colonial  code. 

582'3.  Do  you  fiud  any  difficulty  in  ascertaining  the  law  ? — There  is  difficulty,  as 
many  of  the  Acts  have  been  rei>cale<l,  and  one  has  to  find  out  how  they  stand  in  relation 
to  each  other,  but  once  having  ascertained  that,  there  is  no  diffioidty. 

5824.  Do  you  think  it  anouUI  be  wise  to  have  a  code  where  all  the  laws 
are  put  together  ? — Yes ;  1  think  it  woiddbe  a  gi'eat  help. 

5825.  Do  you  know  that  some  magistrates  recognize  this  ukulobola  as  being  a 
legal  contract,  and  that  otliers  do  not  ?— I  cannot  bay  I  know  such  to  be  the  fact,  but 
have  been  told  a  resident  magistrate  of  Dordrecht  said  he  would  not  entertain  such 
cases,  and  refused  to  have  anything  to  do  with  them ;  on  the  other  hand  his  predecessor 
used  to  entertain  the  cases. 

5820.  So  that  there  is  on  tlie  one  hand  a  difficulty  in  ascertaining  what  the  native 
custom  is,  and  on  the  other  hand,  whatever  that  custom  may  be,  the  magistrate  is  in 
doubt  as  to  whether  he  hns  the  power  to  ai)ply  the  law  or  not  ? — Yes. 

5827.  Don't  you  think  that,  under  such  circumstances,  if  native  laws  are  to  be 
acted  upon,  that  they  should  be  <x)dified  ? — Yes. 

5828.  Have  you  had  any  insolvency  cases  in  this  district  r' — ^No. 

5829.  Have  natives  not  been  sued  who  cannot  payP — I  do  not  remember 
any. 

5830.  The  greater  number  of  natives  live  in  an  heathen  state,  and  are,  more  or 
less,  polygamists  ? — Yes. 

5831 .  Do  you  think  it  would  be  acceptable  to  the  natives  in  this  district  if  we  re- 
cognized their  ciLstoms  ? — They  would  like  it  veiy  much. 

5832.  Would  you  think  it  a  good  thing  to  recognize,  in  any  way,  iK>lygamouf 
marriages  ? — No. 

5833.  What  customs  woidd  school  natives  be  opposed  to  ? — Circumcision,  inioti- 
jane^  beer-drinkings,  polygamy,  and  if  they  were  consulted,  they  would  put  a  stop  to 
them  by  law. 

5834.  In  civil  cases  do  you  think  that  you,  as  magistrate,  would  be  aided  by 
having  native  assessors  ? — No;  imless  they  were  to  decide  questions  of  native  law  and 
custom,  then  they  might  be  some  assistance ;  but  if  I  had  a  code  telling  me  what 
native  law  was,  I  should  not  require  their  help  in  any  way. 

6835.  But  do  you  think  that  if  you  had  such  assessors  they  woidd  give  th«r 
opinions  fair  and  Imnr^tly  ns  t«>  the  fact.'?  bronglit  before  them,  especially  in  ci\'il  cn.<e«> 
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leu  they  could  erofls-oxaniine  both  ])arties  ? — Yes,  1  tliluk  they  would  act  lionestly  if    Mr.  c/niiUs  H^ary 
re  was  taken  in  the  selection,  and  (competent  men  chosen.  JJ^utn: 

o83G.  Would  not  the  uatiws  like  to  see  th':;  magistrate  aided  by  two  of  their  befct  q^^  19  1881. 
3n? — I  dou't  think  they  would  attach  much  impoitanoe  to  it.  I  think  assessors 
)uld  cause  trials  to  be  prolonged,  and  if  any  difficulty  arose  between  the  magistrate 
d  the  assessors  it  woidd  lead  to  the  case  being  referred  U)  a  judge  for  renew  before 
dgment  is  carried  out.  I  don't  see  what  particidar  advantage  there  would  bo  in  it ; 
eh  review  could  take  place  from  a  magistrate's  decision. 

5837.  Don't  you  think  it  n  wise  thing  to  administtr  tlie  laws  in  su(h  a  way  as  to 
acceptable  to  the  community  among  whom  we  are  to  administer  the  law? — i^es,  if  it 
?ro  possible. 

•*)8.'38.  And  d(m't  you  tliiidc  su(tli  a  system  as  mentioned  would  bo  most  acceptable 
the  natives  in  this  community  ? — 1  don't  tliink  they  would  euro  aliout  it,  1  bellf»\  e 
e\'  would  just  as  soon  have  a  imi^istrale  alone  as  with  assessors. 

jS'j^J,  Ai*e  the  natives  in  this  district  moiv  advaiuuMl  than  otliei-s  in  the  iJepen- 
ncies  ? — 1  cannot  sa\',  l)ut  they  have  been  1  aider  colonial  intluenees  tor  some  time  and 
e}'  are  more  ju'epared  for  colonial  law,  and  arc  tlius,  to  a  certijiin  extent,  more  ad- 
meed. 

5840.  Mr.  Stanford.']  Ai-e  these  cases  aiiaing  out  of  Kafu'  custom  with  which  you 
al  as  being  quite  apart  from  colonial  law  ? — ^Yes,  I  have  dealt  \\ith  such. 

5841.  if  by  colonial  law^  do^vl•y  contraets  were  recognized,  would  you  deal  with 
em  ? — ^I  shoidd  feel  comjielled  to. 

5842.  I  )o  you  think,  in  dealing  with  the  Dependencies,  that  the  ba:>is  should  be 
lonial  or  Kafu'  law? — (^olonial. 

584' 5.  W oidd  you  engraft  upon  colonial  law  si>ecial  conditions  to  m(;et  the  circum- 
mces  of  these  pef)ple  ? — I  am  not  prepai'ed  to  m\y  as  I  htiA  e  had  very  little  experience 
the  people  there. 

5844.  In  all  cvdl  cases  in  your  district,  is  your  fonn  of  ])roeedure  in  strict  accor- 
nce  \riththe  laws  laid  down  for  magistrates  ? — Yes,  as  far  as  I  can  judge. 

5845.  Afi  a  nile,  do  you  hear  cases  without  the  intervention  of  agents  ? — I  frequently 
Lve  agents  here. 

584G.  Are  cases  mostly  conducted  by  the  j)eople  themseh'<^3  or  by  agents  ? — Geue- 
Uy,  by  the  people  themselves. 

5847.  Do  they  conduct  their  cases  well  ? — No. 

5848.  In  Avhat  respects  do  they  fail  ? — In  the  first  instance  they  do  not  know  how 
make  the  plaint,  and  next  they  do  not  know  how  to  bring  forwaixi  theii*  cases.  They 

nnot  understand  the  putting  of  questions ;  as  soon  as  one  man  has  made  liis  statement 
e  other  wants  to  make  his  without  any  ci'oss-examination. 

5849.  Is  not  their  way  of  procedure  better  suited  to  them  in  your  opinion  ? — ^No, 
prefer  the  colonial. 

5S'M).  How  do  you  anange  finally  about  the  plaint  in  natives  eases  brought  by 
em  selves  ? — ^I  have  to  frame  it  myself,  or  get  my  clerk  to  do  so.  That  is  one  of  the 
ificulties  of  there  being  no  agents,  and  hence  it  is,  I  know  a  gi*eat  deal  of  one  side 
the  case  before  it  comes  to  me,  which  I  would  sooner  not. 

5851.  Do  you  find  the  agents  are  appreciated  by  the  people  here  ^ — ^A  good  man 

ij't^'^)2.  If  a  law  were  passed  simplifying  and  explaining  the  procedure  in  native 
ses,  do  you  think  it  would  be  acceptable  to  the  people  themselves,  seeing  that  they  do 
)t  undei'stand  our  forms? — I  consider  the  present  mode  of  proccn^lure  simple  enough. 

5853.  Are  the  people  in  this  district  advancing  in  civilization  P — I  think  so  ;  they 
e  adopting  the  use  of  clothing  ;  they  are  building  more  substantial  houses,  and  they 
e  irrigatimj  more. 

5854.  Do  they  cultivate  more  extensively  than  fonnerly  ? — I  think  they  do. 

5855.  Are  they  leading  out  water  from  the  streams? — Yes. 

5856.  Are  there  many  schools  ? — There  are  a  good  nimiber,  but  room  for  more. 

5857.  Is  there  a  gi-owing  inclination  amongst  the  natives  to  send  their  childi^en 
school  ? — Yes,  I  thmk  there  is. 

5858.  Do  you  consider  that  the  pass  laws,  with  the  exception  of  the  Cattle  Removal 
et  might  safely  be  dispensed  yni\\  ? — I  do  not  see  a  necessity  for  so  doing.  The  diffi- 
Ity  I  see  in  reference  to  the  pass  laws  is  in  the  carrying  of  them  out ;  men  cannot  get 
^es  w^en  they  require  tliem.  They  have  to  wait  several  days  perhaps  before  they 
n  obtain  them.  It  may  be  no  faidt  of  the  magistrate,  who  has  a  great  deal  of  work, 
it  there  might  be  othei^s  appointed  to  issue  passes,  and  explain  to  the  applicant  what 
on  the  pass,  for  the  want  of  this,  inconvenience  has  arisen,  and  I  have  heard  of  eases 
lere  men  have  been  arrested  and  fined  or  detained  for  not  acting  strictly  in  a<x3or- 
nce  with  the  terms  of  the  pass. 
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Mr.  Clftt'/tft  Ufht'ft  ">8'j0.  ])Iil  yo\i  hav«'  a  meeting  of  the  iM>oi»le  to  <(>iiisider  the  (iiiestions  put    to   ynn 

^^2^'  ^^^  ^^^^  circular  ? — I  liad  ii  meeting  of  .sL\  or  sev(^n  of  tb(»  leading  headmen. 

Oct.  ii>,  1881.  58(]0.  Diil  you  consult  their  opinion  regiuiliug   the   ai.swei's    you    ffave    tu   that 

l>aper ? — I  do  not  think  I  v.as  guided  hy  them.  uulef;;>    it   was    ujwn    this    matter  of 
ukulobola  ;  tlierc*,  I  think,  they  strengthennl  the  view  that  it  was  a  pale. 

086I.   Were  these  Christian  natives  ^ — Yefl,  with  one  exception. 

riSO*<?.  Did  the  heatlien  licadman  i*egard  it  as  a  pale':' — He  would  not  express  any 
opinion. 

ilHO^j.  Mr.  IMhmd.^  In  sernng  a  summons  on  tlie  defendant  in  any  particular 
ease,  is  such  summons  served  hy  a  ])olieeman  ? — Xo,  hy  the  messeuger  of  the  eoiwt,  or 
his  dejuity. 

•">8()4.  Wliat  are  liis  charges !" — Aerordiug  to  the  colouiid  tariff  n.s  to  the 
<listauces. 

0800.  T)o  you  think  that  in  some  ea^^es  the  ]»laintift  might  be  allowed  to  serve  his 
o^\'ll  summons  in  order  to  reduce  the  expenst\s  of  litigation  ? — I  don't  sco  what  there  ig 
to  prevent  it,  and  it  would  save  ex|)ense. 

58(i(i.  Do  you  approve  of  tliat  chnis<»  in  the  Tass  Act  which  enjoins  the  pn.ss bearer 
to  travel  only  hy  the  main  road  I*' — No. 

•*)8()7.  Do  tlie  natives  complain  of  that  clause  being  inconvenient  or  oppi-essive? — 
T  have  not  heard  complaints,  but  it  must  he  oppivssive!' — lu  some  places  there  are  no 
main  roads,  and  sometimes  they  an'  oliliged  to  go  hy  footpath,  an<l  it  is  hanl  that  tliey 
should  l>e  anested  for  so  ti'a veiling. 

.*i8()8.  What  is  the  principal  e«uni»laint  tlie  natives  uudte  in  regaitl  to  this  Pft» 
Act  I'' — Delay  in  not  getting  their  passes  ri»new(Hl. 

0800.  \\'ouLl  you  recommend  the  a])j^ointmcnt  of  a  pass  issuer  at  the  various  seat« 
of  magistiiicy  y — Yes;  Ix^cause  .so  much  of  what  is  on  the  pass  ought  to  be  explained. 
the  number  of  days  it  is  good  for,  the  way  he  is  to  travel,  and  w)  on,  that  it  would  take 
up  much  of  the  magistrate's  tinu»  U)  do  it  iK^fectly. 

0870.  Does  the  Native  TiOeation  Act  apj)ly  to  your  district? — No;  but  I  cannot  say 
whv. 

/>87 1 .  Do  you  think  it  would  be  adA-isable  to  proclaim  that  Act  here  ? — ^Tliere  are 
certain  points  which  would  in-itat(^  the  ju^ople,  hut  in  other  i-esj^ects  I  think  it  would  be 
advisable.  It  is  undesu'able  that  the  hranduig  clause  should  be  enforced.  I  think 
also,  the  tax  shouhl  not  be  enforced,  as  these  people  ali'cady  jiay  a  hut -tax  ;  any  way  I 
think  annual  j^ayments  better  than  quarterly. 

0872.  \b-.  A{fliff\]  Do  you  think  the  natives  in  this  district  can  be  snocewfully 
go\cnied  by  iho  application  of  colonial  laws ? — Yes. 

0878.  Is  there  any  difference  between  natives  in  this  district  and  Emigrant  Tem- 
buland  ? — I  cannot  say,  except  that  they  have  chiefs  theiv,  but  not  hei^. 

0874.  Are  you  ever  called  upon  to  apply  the  pi-o visions  of  Act  18  of  1864? — 
Only  in  one  or  two  cases  have  I  l)een  so  called  upon  :  the  Act  is  virtually  carried  out  by 
themselves,  and  there  are  few  disputes. 

0870.  Then,  jiractically,  the  estates  f>f  deceased  natives  are  being  admimstered 
under  this  Act? — Yes;  and  under  the  usages  of  the  tribe  to  which  they  Ivelong:  and  the 
system  works  well. 

0870.  A\nien  you  say  you  think  (^oL^nial  law  coidd  be  safely  applied  to  the  natives 
here,  do  you  mean  that  the  way  of  administ<^ring  the  estates  of  natives  should  be  con- 
tinued OS  at  present  ? — ^No ;  bnt  I  see  no  objection  to  it ;  still  if  cmi-s  is  just,  there  is  no 
reason  for  ha^dng  two. 

0877.  AVould  you  distinctly  say  that  yon  consider  that  the  eohmial  law  of  inherit- 
ance should  be  ap]»lied  to  these  people  ? — Yes,  I  see  no  objection  to  the  api^lioation  of 
the  colonial  law  of  iidieritancc^  to  these  ]>eople. 

0878.  If  an  Act  of  Parliament  should  Ix^  passed  ai)plyiug  the  colonial  law  of  in- 
heritance to  these  people,  do  vou  think  it  wo\dd  cause  excitement  or  discontent? 
—No.  ^ 

0879.  But  doii't  you  think  that  the  ])ractice  of  polygamy  would  make  it  impos- 
silde  to  apply  the  colonial  law  of  inheritance  ? — No,  not  as  I  understand  it.  The 
Kafir  law  itself  oidy  acknowledges  the  one  wife  (the  great  one)  in  the  matter  of  in- 
heritance. The  man  provides  for  the  superior  houses  diuing  his  lifetime,  after!  his 
death  they  have  no  claim  whatever  on  his  estate. 

5880.  I  suppose  you  will  acknowledge  ivom  yoiu'  observation  that  the  Kafirs  have 
some  s^'tsem  of  tolerably  fair  laws  ? — Yes. 

0881.  Have  you  observed  that  they  manifest  anything  like  a  strong  attnchment  to 
their  o\\ti  laws  and  customs,  and  I  may  say  traditions  ? — I  havc%  and  i)artieularly  to  the 
immoral  customs  in  regard  to  the  law.  I  have  not  noticed  it,  except  in  as  far  as  dowry 
cases. 
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5882.  Then  if  they  are  attached  to  those  customs  of  thoii-s,  don't  j'ou  think  the  ap-  Mr.  CharUt  Uenry 
pliwition  of  colonial  law  would  ratherstaiid  in  the  way  of  their  observing  those  customs  ? — It  Vriter, 
would,  and  that  is  what  I  should  like  to  see  ;  and  if  the  law  was  applied  in  its  entirety  Oct.  19   issi. 
to  this  district,   you  would   not   find   many  natives  leaving  the  district  to  escape  the 

law. 

5883.  And  you  think  then,  that  there  would  bo  no  difiioulty  at  all  in  getting  them 
to  accept  the  colonial  law  ? — ^No,  I  do  not  think  bo. 

5884.  Do  you  consider  that  this  readiness  to  accept  the  law  would  be  peculiar  to 
the  Tembufl  in  this  district,  or  do  you  think  their  brethren  in  Emigrant  Tembuland 
would  show  the  same  readiness  to  accept  the  law  P — I  cannot  say;  prooably  they  would 
go  to  the  chief  and  he  would  advise  them  against  it,  but  here  we  have  some  very  good 
headmen  to  whom  the  people  would  go  for  advice,  and  they  would  act  upon  it. 

5885.  I  suppose  if  there  was  any  opposition  to  the  colonial  law  being  applied  to 
Tembuland,  you  think  it  would  be  traceable  to  the  chiefs  and  not  to  the  people? — 
Yes. 

5886.  Have  you  any  reason  to  suppose  that  the  chiefs  find  it  to  their  interest  to 
perpetuate  native  customs  and  practices  P — Yes,  because  as  long  as  they  are  at  the  head 
of  the  people  they  have  an  interest  in  so  doing. 

5887.  As  Emigrant  Tembuland  is  now,  would  you  consider  that  our  laws  might 
be  tried  there  P — I  tnink  it  could  be  done  without  any  inconvenience.  I  have  heard 
that  Matanzima,  upon  hearing  what  the  colonial  law  was,  and  that  he  could  go  to  the 
j'udges  in  important  cases,  said,  "Ah!  that  is  what  I  want."  I  believe  that  the  ob- 
jection of  the  natives  to  the  present  system  is  this,  that  it  is  not  the  carrying  out  of  the 
definite  law,  but  the  caprice  of  a  magistrate ;  they  think  that  one  person  does  as  he  likes 
and  another  as  he  likes.    What  they  want  is  a  law  for  all  alike. 

5888.  If  that  was  said  about  Matanzima,  and  it  is  true,  don't  you  think  a  diffi- 
culty would  arise  in  getting  the  assistance  of  a  judge,  owing  to  the  impossibility  of 
obttuning  a  jury,  to  work  with  the  judge  in  criminal  cases  P — I  see  there  would  be  a 
difficulty,  but  it  would  not  be  impossible. 

5889.  Would  not  the  same  difficulty  be  felt  in  this  district  P — I  think  not ;  I 
think  it  might  be  commenced  here  as  an  experiment.  All  serious  crimes  in  this  district  are 
tried  by  judges  as  it  is  in  Queen's  Town.  Each  district  need  not  have  its  oircuitoourt,but 
several  togemer  at  central  places. 

6890.  Sir  J,  D.  Barry, '\  Does  the  system  of  ukulobola  apply  here  amongst  the 
natives  P — ^Yes,  and  I  thiiJc  they  are  wedded  to  the  custom. 

5891.  Would  not  interference  with  that  custom  be  resented  by  themP — It 
might. 

5892.  Don't  you  think  if  the  law  punished  those  who  practised  the  ukulobola  cri- 
minally, that  such  a  law  would  be  considered  a  harsh  and  severe  law  P — It  would  be 
considered  in  that  light. 

5893.  And  would  you  recommend  such  a  law  to  be  passed  for  this  district  ? — ^No, 
but  I  would  have  the  transaction  ignored.  I  would  legalize  the  marriage  with  the  great 
or  chosen  wife,  so  far  as  inheritance  goes ;  the  inferior  ones  would  be  in  the  same  posi- 
tion they  now  are. 

5894.  Is  there  anything  immoi*al  in  ukulobola  itself  P — If  it  is  a  sale  it  is. 

5895.  Is  it  a  sale  P — Formerly,  it  was  not  in  my  opinion,  but  now  I  have  my 
doubts  and  regard  it  as  a  sole,  because  the  word  "  Tenga  "  (which  means  sale)  is  fre- 
quently used  by  natives  in  my  presence  when  speaking  of  the  contract. 

5896.  State  an  instance  where  this  word  has  been  applied  by  a  native  to  ukulobola  P 
— ^Yesterday  I  spoke  to  a  native  whose  wife  had  gone  to  her  father.  I  asked,  why  cannot 
she  go,  and  he  replied,  because  I  have  bought  her,  usinff  the  woi-d  Tenga.  Again, 
take  the  case  of  (jangelizwe,  it  is  reported  by  the  Tambookies  that  when  he  punished 
his  wife,  Kreli's  daughter,  being  called  to  account  by  her  father,  he  answered,  "  She  is 
mine,  I  boiight  her. 

5897.  Sut  did  not  Kreli  resent  the  use  of  that  term  by  at  once  saying  he  did  not 
buy  her,  and  went  to  war  with  Grangelizwe,  because  he  spoke  of  this  transaction  as  one 
of  sale  P — I  cannot  say. 

5898.  Do  you  know  of  any  other  instance  P — No,  but  I  do  know  that  a  wife  is  not 
considered  a  wife  imtil  the  cattle  have  been  paid  as  agreed  upon.  Until  the  cattle  are 
paid,  although  living  with  the  man  she  i&  not  his  wife,  and  would  have  the  right  to  go 
back  again. 

5899.  Are  you  not  aware  that  a  daughter  may  claim  the  support  of  her  father,  or 
any  one  who  has  received  any  part  of  the  ukulobola  in  the  event  of  her  being  after- 
waras  deserted  or  coming  to  poverty  P — I  am  not.  I  thought  she  returned  to  her 
father  because  it  was  her  home. 

5900.  Have  you  never  heard  of  such  a  thing  ? — ^I  do  not  remember  such  a  case.  I 
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Mr.  Charles  Henry  have  heard  of  the  woman  going  back  to  the  father's  kraal,  but  whether  she  had  any 
^^2^'  claim  or  not,  I  cannot  say. 

Oct  19, 1881.  6901.  What  do  you  think  uknlobola  was  formerly  ? — I  regarded  it  as  a  sort  of 

trust  in  which  the  girl  had  a  benefit. 

5902.  If  the  receipt  of  cattle  creates  an  obligation  on  the  part  of  the  p^erson  who 
receives  it  to  support  the  woman,  would  you  still  call  it  a  sale  ? — ^Not  to  the  extent  it 
otherwise  would,  but  it  would  still  be  very  objectionable. 

5903.  If  there  was  no  polygamy,  but  natives  only  had  one  wife,  and  upon  the 
marriage  of  such  wife  ukulobola  had  to  be  paid  to  the  father  of  the  bride ;  do  you  still 
think  it  woidd  be  objectionable  ? — ^Yes,  it  would  be  objectionable,  the  same  as  if  there 
were  many  wives. 

5904.  Does  it  lead  to  polygamy  ? — I  do  not  know. 

5905.  ^^^lat  is  the  per  centage  of  polygamists  in  yourdistrict  amount  the  natives? 
— I  shoidd  say  eighteen  per  cent,  were  polygamists,  the  others  monogamists.  I  arrive  at 
this  comjmtation  by  consulting  my  Imt-tax  register,  and  in  that  register  every  man  is 
supposed  to  have  a  hut  for  every  ^vife,  and  where  a  man  pays  a  tax  for  more  than  one 
hut,  I  assume  he  has  more  than  one  wife. 

5900.  But  do  not  some  pay  hut-tax  for  their  widowed  mothers  ? — They  do. 

5907.  Did  you  consider  this  in  arriving  at  the  per  centage  you  have  given  P — No, 
I  did  not. 

5908.  Could  you  by  looking  at  yom*  register  discover  where  this  hut-tax  had  been 
paid  for  mothei-s  ? — I  could  not. 

5909.  Did  you  examine  your  register  throughout  with  this  object  ?-— No,  but  I 
coidd  do  so. 

5910.  In  doing  fo,  will  you  be  able  to  anive  at  a  pretty  fair  average  ?— -I  think 
so,  17  J  per  cent,  have  more  tlian  one  hut. 

5911.  In  regard  to  tlioso  who  ])ay  for  widowed  mothers,  will  you  go  through  your 
register  and  supply  the  percentage  ? — I  find  it  quite  impossible  to  arrive  at  the  number 
of  those  wlio  pay  for  their  AM'dowod  motliers  from  the  register. 

5912.  In  this  district  do  you  tliink  tlie  natives  generally  are  anxious  to  retain  the 
custom  of  polygamy  ? — Judging  from  tlie  percentage  to  which  I  have  referred,  I  should 
sav  not. 

5913.  Do  you  think  that  our  law  ought  to  recognize  polygamy  for  the  natives  in 
this  district  ? — No,  certainly  not. 

5914.  Are  you  aware  tliat  Act  18  of  1864  in  certain  circumstances  does  recognize 
polygamy,  that  is,  in  dealing  witli  i>roperty  left  by  deceased  polygamists  ?— -I  am  not 
aware  ;  in  my  interpretation  of  that  Act  when  applied  to  natives,  only  the  chief  wife 
is  recognized,  inasmuch  as  by  native  law  the  eldest  son  of  the  chief  wife  is  the  heir  to 
the  proi)ertv. 

5915.  \Vhat  is  the  position  of  the  other  wives  ? — When  the  man  dies,  neither  they 
nor  their  children  have  any  claim  upon  the  estate. 

5916.  Have  they  no  claim  to  any  property  ? — Yes,  they  have  the  daim  to  the 
property  of  tlieir  own  houses,  because  that  property  has  been  given  before  the  man 
died,  and  they  retain  it  only  by  virtue  of  a  gift. 

5917.  Can  a  woman  receive  a  gift  from  any  one  P — According  to  this,  she  can. 
It  is  given  to  her  and  her  children,  and  the  eldest  son  of  that  house  is  owner 
of  it. 

5918.  In  your  opinion,  according  to  Kafir  law,  the  eldest  son  of  the  great  wife  is 
tlie  only  one  recognized  in  respect  to  inheritance  ? — Yes. 

5919.  How  m  this  district  is  the  chief  wife  ascertained  ? — She  is  declared  by  the 
husband. 

5920.  Can  he  create  a  younger  wife  his  great  wife  ? — He  can ;  at  any  time  before 
his  death. 

5921.  When  once  he  has  done  so,  can  he  revoke  his  appointment  ?— I  think  not, 
without  very  good  cause. 

5922.  Does  all  the  property  go  to  the  eldest  son  of  that  wife  ? — I  think  so ;  ex- 
cept what  has  been  given  to  the  inferior  houses. 

5923.  Suppose  a  case  of  disputed  inheritance  comes  before  you  in  which  the  Act  of 
1864  applies,  and  where  there  is  a  quitrent  farm  or  erf  belonging  to  the  deceased,  to 
whom  would  you  give  that  quitrent  farm  ? — I  would  ^ive  it  to  the  eldest  son  of  the 
great  wife,  t  have  had  such  a  case.  The  o^vner  of  a  qmtrent  farm,  a  polygamist,  died, 
and  the  son  of  the  great  A\n[fo,  who  was  younger  than  the  son  by  a  lormer  maiiirge, 
was  in  possession  of  the  fami.  The  other  son,  one  of  an  inferior  house,  not  aooording 
to  custom,  but  advised  by  an  agent,  claimed  it.  I  decided  against  him,  and  the  de- 
cision gave  satisfaction  to  the  natives  who  felt  interested.  I  notified  my  judgment  to  the 
Secretary  of  Native  Affairs,  hoping  to  find  out  whether  I  had  aoted  in  aooordanoe  witb 
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law.    He  replied  that  the  Gtevemment  had  no  legal  power  to  review  my  deoirion,  Mr-  ^^^^w^  ^^^ 

which  was  purely  a  matter  of  law.  *^' 

5924.  jDo  you  know  of  any  other  case  ? — There  was  an  action  in  which  the  uncle  Oct.  19, 18S1. 
of  a  child  claimed  the  possession  of  such   child  from  the  mother,  whose  hushand,  the 

father  of  the  child,  was  dead.  The  widow  at  the  time  of  the  action  had  re-morried 
and  insisted  on  retaining  possession  of  the  child.  I  gave  judgment  for  the  plaintiff, 
holding  that  the  usages  and  customs  of  the  tribe  entitled  the  brother  of  the  deceased  to 
the  custody  of  the  cMld.  I  sent  my  decision  to  the  Secretary  of  Native  Affairs,  Mr. 
Ayliff,  who  sent  me  Mr.  Upington's  opinion  to  the  effect  that  I  was  wrong,  that  the 
mother  was  the  natural  gucurdian ;  and  as  she  was  in  possession  of  the  child,  my  judg- 
ment was  never  enforced.  I  acted  imder  the  Act  18  of  1864,  and  it  was  a  test  case  as 
to  whether  the  child  was  proi)erty  or  not.  I  was  advised  to  forward  the  first  case  of 
that  nature  which  should  come  before  me  for  opinion.  I  wanted  to  get  really  informed 
as  to  what  the  law  really  was.     Beyond  the  decision  nothing  harsh  was  done. 

5925.  Has  the  Act  18  of  1864  been  promulgated  here  r — I  should  say  it  has,  as  I 
was  appointed  imder  it  in  this  district,  whilst  only  superintendent,  and  I  exercised  the 
powers  conferred  by  the  Act  since  I  have  been  appointed  a  magistrate.  I  have  re- 
quired no  special  authority. 

5926.  Are  there  many  persons  in  this  district  who  hold  certificates  of  citizenship  ? 
—Yes. 

5927.  And  have  you  applied  Act  18  of  1864  to  persons  who  do  not  hold  those 
certificates  ? — I  have  not  had  occasion  to  do  so. 

5928.  Have  you  read  the  Kaffrarian  Ordinance  10  of  1864  ? — No. 

5929.  If  we  were  to  insist  upon  all  natives  who  wish  their  marriages  to  be  in  any 
way  legalized,  coming  before  magistrates  and  registering  them,  do  you  tnink  the  natives 
would  do  so  ? — ^Yes ;  I  believe  they  would. 

5930.  And  if  it  was  said  that  only  one  marriage  should  be  registered  ? — ^Yes. 

5931.  Which  one  then  would  you  have  registered  ? — That  of  the  great  wife,  which 
need  not  necessarily  be  the  first  wife  married. 

5932.  Do  you  think  they  would  then  confine  themselves  to  one  wife  ? — ^Yes ;  to 
the  great  wife,  if  they  were  informed  that  they  could  not  register  any  other.  They 
would  still  have  the  other  women  on  hand. 

5933.  Why  do  you  think  they  would  have  no  more  wives  ? — Simply  because  the 
girls  would  refuse  to  go  to  a  man.  A  girl  would  say  I  shall  have  iio  standing,  for  he 
has  already  registered  his  wife.  A  father  might  be  \nlling  to  sell  his  daughter,  but  no 
girl  would  consent. 

5934.  But  the  desire  of  a  man  to  have  a  number  of  wives  would  still  exist  ? — 
With  many  it  would,  and  on  the  other  hand  a  great  number  would  not  have  the 
desire. 

5935.  If  the  law,  twenty  years  ago,  hod  said  we  will  not  register  more  than  one 
wife,  do  you  think  that  polygamy  would  have  been  put  an  end  to  P — It  would  not  in 
that  time,  but  in  a  generation  much  would  have  been  done  towards  it. 

5936.  Well,  how  would  a  law  now  framed  prohibiting,  in  future,  polygamous 
marriages,  have  the  effect  of  stopping  the  evil  ?— Those  who  now  have  three  or  four 
wives  would  die  out  in  a  generation. 

6937.  If  you  had  such  a  law  there  might  be  but  one  wife,  but  a  number  of  women 
with  whom  the  man  cohabited  ? — Yes ;  but  the  children  by  such  connections  would  be 
illegitimate,  though  their  maintenance  might  bo  secured  in  some  way. 

5938.  You  mean  that  the  property  settled  upon  them  might  be  secured  ? — Yes. 

5939.  Do  you  think  this  Act  18  of  18G4  ought  never  to  have  been  passed  P — I  do 
not  see  the  necessity  of  it ;  very  little  good  has  resulted. 

5940.  If  that  law  had  not  been  passed,  would  not  natives  have  gone  on  practising 
their  customs  of  marriage  and  polygamy  ? — They  would,  as  they  have  with  it. 

4941.  Well,  do  you  think  any  law  now  passed  would  stop  that  practice  P — ^Yes,  in 
time. 

5942.  And  a  law  which  merely  refuses  to  recognize  the  offspring  as  legiti- 
mate would  be  quite  sufficient  ? — I  thmk  so  ;  their  offspring,  and  of  course  the  women 
themselves  as  mves. 

5943.  Not  only  for  tlio  colony  but  for  the  Dependencies  ? — That  is  a  matter  I 
cannot  give  an  opinion  upon.     I  have  had  nothing  to  do  with  Dependencies. 

5944.  Mr.  Aylif,']  Do  you  say  that  the  registration  of  ono  wife  only  would  be 
desirable  P — ^Yes ;  and  though  it  would  bo  hard  at  first,  it  is  a  thing  which  if  not  stopped 
would  go  on  for  ever  ;  it  must  be  stopped. 

5945.  Don't  you  think  thatjsuoli  a  system  of  registiation  would  rather  disturb  tho 
Kafir  mind  ;  woiddn't  he  bo  inclined  to  say  "  What  has  my  \vifo  to  be  written  down 
for  ?  " — Nevertheless  I  think  lie  would  agree. 

SS  2 
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Mr.  Chari€9  Henry  have  heard  of  the  woman  going  back  to  the  father's  kraal,  but  whether  she  had  any 
■^2^-  claim  or  not,  I  cannot  say. 

Oct  19  1881.  6901.  What  do  you  think  iikulobola  was  formerly  P — I  regarded  it  as  a  sort  of 

trust  in  which  the  girl  had  a  benefit. 

5902.  If  the  receipt  of  cattle  creates  an  obligation  on  the  part  of  the  person  who 
receives  it  to  supi)ort  the  woman,  would  you  still  call  it  a  sale  ? — ^Not  to  the  extent  it 
otherwise  would,  but  it  would  still  be  very  objectionable. 

5903.  If  tliero  was  no  polygamy,  but  natives  only  had  one  wife,  and  upon  the 
marriiige  of  sucli  wife  ukulobola  had  to  be  paid  to  the  father  of  the  bride ;  do  you  still 
think  it  would  be  objectionable  ? — ^Tes,  it  woidd  be  objectionable,  the  same  as  if  there 
were  many  mves. 

5904.  Does  it  lead  to  polygamy  ? — I  do  not  know. 

5905.  What  is  the  per  centage  of  polygamists  in  yourdistrict  amongst  the  natives? 
— I  should  say  eighteen  per  cent,  were  polygamists,  the  others  monogamists.  I  arrive  at 
this  computation  by  consulting  my  hut-tax  register,  and  in  that  register  every  man  is 
8upi)osed  to  have  a  hut  for  every  ^vife,  and  where  a  man  pays  a  tax  for  more  than  one 
hut,  I  assiune  he  has  more  than  one  wife. 

5906.  But  do  not  some  pay  hut-tax  for  their  widowed  mothers  ? — They  do. 

5907.  Did  you  consider  this  in  arriving  at  the  per  centage  you  have  given  P — No, 
I  did  not. 

5908.  Could  you  by  looking  at  yom*  register  discover  where  this  hut-tax  had  been 
paid  for  motliers  ? — I  could  not. 

5909.  Did  you  examine  your  register  throughout  with  this  object  P — No,  but  I 
could  do  so. 

5910.  In  doing  ro,  will  you  be  able  to  arrive  at  a  pretty  fair  average  P — ^I  think 
so,  17  J  per  cent,  have  more  than  one  hut. 

5911.  In  regard  to  those  wlio  pay  for  widowed  mothers,  will  you  go  through  your 
register  and  supply  the  percentage  ? — I  find  it  quite  impossible  to  arrive  at  the  number 
of  those  who  pay  for  thoir  endowed  mothers  fi*om  the  register. 

591*2.  In  this  district  do  you  think  tlie  natives  generally  are  anxious  to  retain  the 
custom  of  polygamy  ? — Judging  from  tlie  percentage  to  which  I  have  referred,  I  should 
say  not. 

5913.  Do  you  thiuk  that  our  law  ought  to  recognize  polygamy  for  the  natives  in 
this  district  ? — No,  certainly  not. 

5914.  Are  you  aware  tliat  Act  18  of  1864  in  c-crtain  circumstances  does  recognize 
polygamy,  that  is,  in  dealing  with  property  left  by  deceased  polygamists  ?— I  am  not 
aware  ;  in  my  interpretation  of  that  Act  wlien  applied  to  natives,  only  the  chief  wife 
is  recognized,  inasmuch  as  by  native  law  the  eldest  son  of  the  chief  wife  is  the  heir  to 
the  proi)erty. 

.   5915.  *What  is  the  position  of  the  other  wives  ? — When  the  man  dies,  neither  they 
nor  their  children  have  any  claim  upon  the  estate. 

5916.  Have  they  no  claim  to  any  property  P — Yes,  they  have  the  daim  to  the 
property  of  their  own  houses,  because  that  property  has  been  given  before  the  man 
died,  and  they  retain  it  only  by  virtue  of  a  gift. 

5917.  Can  a  woman  receive  a  gift  from  any  one  P — According  to  this,  she  can. 
It  is  given  to  her  and  her  children,  and  the  eldest  son  of  that  house  is  owner 
of  it. 

5918.  In  your  opinion,  according  to  Kafir  law,  the  eldest  son  of  the  great  wife  is 
the  only  one  recognized  in  respect  to  inheritance  P — Yes. 

5919.  How  in  this  district  is  the  chief  wife  ascertained  ? — ^She  is  declared  by  the 
husband. 

5920.  Can  he  create  a  younger  wife  his  great  wife  ? — He  can ;  at  any  time  before 
his  death. 

5921.  When  once  he  has  done  so,  can  he  revoke  his  appointment  ?— I  think  not, 
without  very  good  CAUse. 

5922.  Does  all  the  property  go  to  the  eldest  son  of  that  wife  ? — I  think  so ;  ex- 
cept what  has  been  given  to  the  inferior  houses. 

5923.  Suppose  a  case  of  disputed  inheritance  comes  before  you  in  which  the  Act  of 
1864  applies,  and  where  there  is  a  quitrent  farm  or  erf  belonging  to  the  deceased,  to 
whom  would  you  give  that  quitrent  farm  P — I  would  give  it  to  the  eldest  son  of  the 
great  wife.  I  have  had  such  a  case.  The  owner  of  a  qmtrent  farm,  a  polygamist,  died, 
and  the  son  of  the  great  mf e,  who  was  younger  than  the  son  by  a  lormer  manirge, 
was  in  possession  of  the  fanii.  The  other  sou,  one  of  an  inferior  house,  not  aooording 
to  custom,  but  advised  by  an  agent,  claimed  it.  I  decided  against  him,  and  the  de- 
cision gave  satisfaction  to  the  natives  who  felt  interested.  I  notified  my  judgment  to  the 
Secretary  of  Native  Affairs,  hoping  to  find  out  whether  I  had  acted  in  aooordanoe  with 


MINUTES  OF  SyiDSNCQB,  881 

law.    He  replied  that  the  Gtevemment  had  no  legal  power  to  review  my  decision,  Mr-  ^^^fjj*^  ^^^ 

which  was  purely  a  matter  of  law.  JMver. 

5924.  Do  you  know  of  any  other  case  ? — ^There  was  an  action  in  which  the  uncle  Oct.  19,  issi. 
of  a  child  claimed  the  possession  of  such  child  from  the  mother,  whose  husband,  the 

father  of  the  child,  was  dead.  The  widow  at  the  time  of  the  action  had  re-married 
and  insisted  on  retaining  possession  of  the  child.  I  gave  judgment  for  the  plaintiff, 
holding  that  the  usages  and  customs  of  the  tribe  entitled  the  brother  of  the  deceased  to 
the  custody  of  the  cmld.  I  sent  my  decision  to  the  Secretary  of  Native  Affairs,  Mr. 
Ayliff,  who  sent  me  Mr.  XJpington's  opinion  to  the  effect  that  I  was  wrong,  that  the 
mother  was  the  natural  gucurdian ;  and  as  she  was  in  possession  of  the  child,  my  judg- 
ment was  never  enforced.  I  acted  imder  the  Act  18  of  1864,  and  it  was  a  test  case  as 
to  whether  the  child  was  -pTOiperty  or  not.  I  was  advised  to  forward  the  first  case  of 
that  nature  which  should  come  before  me  for  opinion.  I  wanted  to  get  really  informed 
as  to  what  the  law  really  was.     Beyond  the  decision  nothing  harsh  was  done. 

5925.  Has  the  Act  18  of  1864  been  promulgated  here  r — I  should  say  it  has,  as  I 
was  appointed  under  it  in  this  district,  whilst  only  superintendent,  and  I  exercised  the 
powers  conferred  by  the  Act  since  I  have  been  appointed  a  magistrate.  I  have  re- 
quired no  special  authority. 

6926.  Are  there  many  persons  in  this  district  who  hold  certificates  of  citizenship  ? 
—Yes. 

5927.  And  have  you  applied  Act  18  of  1864  to  persons  who  do  not  hold  those 
certificates  ? — I  have  not  had  occasion  to  do  so. 

6928.  Have  you  read  the  Kaffrarian  Ordinance  10  of  1864  ? — No. 

5929.  If  we  were  to  insist  upon  all  natives  who  wish  their  marriages  to  be  in  any 
way  legalized,  coming  before  magistrates  and  registering  them,  do  you  tnink  the  natives 
would  do  so  ? — Yes ;  I  believe  they  would. 

5930.  And  if  it  was  said  that  only  one  marriage  should  be  registered  ? — Yes. 

5931.  Which  one  then  would  you  have  registered  ? — That  of  the  great  wife,  which 
need  not  necessarily  be  the  first  wife  married. 

5932.  Do  you  think  they  would  then  confine  themselves  to  one  wife  P — ^Yes ;  to 
the  great  wife,  if  they  were  informed  that  they  could  not  register  any  other.  They 
would  still  have  the  other  women  on  hand. 

5933.  Why  do  you  think  they  would  have  no  more  wives  P — Simply  because  the 
girls  would  refuse  to  go  to  a  man.  A  girl  would  say  I  shall  have  iio  standing,  for  he 
has  already  registered  his  wife.  A  father  might  be  willing  to  sell  his  daughter,  but  no 
girl  would  consent. 

5934.  But  the  desire  of  a  man  to  have  a  number  of  wives  would  still  exist  ? — 
With  many  it  would,  and  on  the  other  hand  a  great  number  would  not  have  the 
desire. 

5935.  If  the  law,  twenty  years  ago,  had  said  we  will  not  register  more  than  one 
wife,  do  you  think  that  polygamy  would  have  been  put  an  end  to  P — It  would  not  in 
that  time,  but  in  a  generation  much  would  have  been  done  towards  it. 

6936.  Well,  how  would  a  law  now  framed  prohibiting,  in  future,  polygamous 
marriages,  have  the  effect  of  stopping  the  evil  P— Those  who  now  have  tnree  or  four 
wives  woiild  die  out  in  a  generation. 

6937.  If  you  had  such  a  law  there  might  be  but  one  wife,  but  a  number  of  women 
with  whom  the  man  cohabited  ? — ^Yes ;  but  the  children  by  such  connections  would  be 
illegitimate,  though  their  maintenance  might  be  secured  in  some  way. 

5938.  You  mean  that  the  property  settled  upon  them  might  be  secured  P — Yes. 

5939.  Do  you  think  this  Act  18  of  1864  ought  never  to  have  been  passed  P — I  do 
not  see  the  necessity  of  it ;  very  little  good  has  resulted. 

5940.  If  that  law  had  not  been  passed,  would  not  natives  have  gone  on  practising 
their  customs  of  marriage  and  polygamy  ? — They  would,  as  they  have  with  it. 

4941.  Well,  do  you  think  any  law  now  passed  would  stop  that  practice  P — Yes,  in 
time. 

5942.  And  a  law  which  merely  refuses  to  recognize  the  offspring  as  legiti- 
mate would  be  quite  sufficient  ? — I  thmk  so  ;  thoir  offspring,  and  of  course  the  women 
themselves  as  Avives. 

5943.  Not  only  for  the  colony  but  for  the  Dependencies  P — That  is  a  matter  I 
cannot  give  an  opinion  upon.     I  have  had  nothing  to  do  with  Dependencies. 

5944.  Mr.  Ayliff,^  Do  you  say  that  the  registration  of  one  wife  only  would  be 
desirable  P — Yes ;  and  though  it  would  bo  hard  at  first,  it  is  a  thing  which  if  not  stopped 
would  go  on  for  over  ;  it  must  be  stopped. 

5945.  Don't  you  tliink  that^sucli  a  system  of  registration  would  rather  disturb  the 
Kafir  mind  ;  wouldn't  he  bo  inclined  to  say  "  What  has  my  wife  to  be  written  down 
for  ?  " — Nevertheless  I  think  ho  would  agree. 

SS  2 
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Mr.  ckariea  Henry  5946.  I  suppose  you  have  to  deal  occasionally  with  cases  arising  out  of  nkolobolaP — 

Dnver.  Yes,  I  have,  but  only  as  a  matter  of  arbitration,  and  I  advise  th^in  in  the 


Oct.  19,  IS81.  5947.  You  do  not  as  a  magistrate  adjudicate  on  them  ? — No. 

5948.  We  were  informed  when  we  were  at  King  William's  Town,  that  your  pre- 
decessor, Jlr.  Judge,  used  to  entertain  these  cases,  try  them  according  to  native  law, 
and  decide  upon  tnem.     Have  you  heard  of  that  ? — I  have. 

5949.  When  you  came  here  first  did  the  natives  bring  such  eases  to  you  and  ask 
you  to  trv  them  and  decide  P — Yes. 

5950.  Will  you  tell  us  by  what  law  you  tried  such  cases  ? — Mostly  by  Kafir  law, 

5951.  Did  your  judgments  appear  to  give  satisfaction  ? — Sometimes  not,  Oecsa- 
sionally  they  would  not  cany  out  my  judgment,  and  defied  me,  and  I  waa  compdikd 
to  let  them  drop,  as  I  had  no  means  of  enforcing  them. 

5952.  Were  the  majority  of  cases,  or  indeed  any  case  which  came  before  you,  oases 
which  from  their  nature  seemed  to  require  the  interference  of  a  magistrate  to  decide 
them  f — Yes. 

6953.  Do  cases  of  that  character  still  occur  ?  Give  an  outline  of  one  or  two  P — ^The 
other  day  a  young  widow  woman  came  to  me  and  complained  that  her  husband's 
brother  had  commanded  her  to  go  home  and  stay  with  him.  Although  married  several 
years,  she  was  without  children,  and  her  husband  having  died,  she  wanted  to  be  free. 
The  brother  of  her  late  husband  however  demanded  her,  saying  she  must  go  and  mind 
her  late  husband's  children,  by  another  wife.  I  asked  the  man  the  question  "  Why  do 
you  want  her  ?  "  and  he  replied  "  She  has  been  bought  for  the  pm-pose  of  taking  care 
of  my  brother's  children."  To  this,  however,  she  did  not  agree,  and  I  declined  to  order 
her  to  do  it. 

5954.  According  to  your  view  of  colonial  law,  do  you  think  you  had  power  to 
entertain  that  case  at  all  P — ^No. 

5955.  According  to  your  view  of  Kafir  law,  don't  you  think  there  was  sometlmig 
in  that  brother's  claim  ? — ^According  to  Kafir  law  I  believe  he  had  a  claim. 

595G.  But,  I  suppose,  it  appeared  to  you  to  be  a  case  in  which  the  magistrate 
ought  to  do  something  ? — Yes. 

5957.  Has  any  case  ever  come  before  you  of  this  nature,  that  the  wife  of  a  poly- 
gamist  has  abandoned  her  husband  and  gone  home  to  her  father,  and  the  father  has 
kept  the  daughter  and  ihazi  as  well  ? — Yes ;  there  are  frequent  cases. 

5958.  And  does  it  not  appear  to  you  that  there  is  great  injustice  in  the  father 
keeping  both  girl  and  cattle  ? — Yes. 

5959.  From  your  view  of  what  the  natives  expect  from  a  magistrate  who  is  put 
over  them,  don't  you  tliink  such  a  case  ought  in  some  way  to  be  dealt  with  and  decided 
by  him  P — I  admit  the  case  would  be  one  which  would  call  for  the  interference  of  a 
magistrate,  but  on  the  other  hand  I  think  the  evils  of  ukulobola  and  polygamy  are 
suda  that  the  law  should  not  recognize  them  or  coimtenance  them  at  all.  If  we  haye 
to  deal  with  existing  cases  we  should  prevent  others  arising  in  the  future, 

5960.  Am  I  to  understand  that  you  would  tell  such  a  man  that  you  had  no  power 
to  deal  with  a  case  which  originated  from  such  a  custom  ? — ^Yes. 

5961.  Don't  you  tliink  your  refusal  to  entertain  such  a  case  would  have  rather  abad 
effect  upon  any  man  ? — Undoubtedly  one  of  the  men  would  feel  agrieved,  the  other 
pleajEied. 

6962.  Would  you  go  further  and  say  that  it  would  not  tend  to  increase  that  man's 
confidence  in  you  P — ^Yes ;  I  don't  think  it  would  increase  his  confidence  in  me ;  in  the 
other  ones  it  would. 

5963.  Well,  would  not  that  be  an  evil  P — ^No  ;  not  if  it  cut  at  the  root  of  ukulobola 
and  polygamy. 

5964.  Is  it  your  opinion  that  if  the  courts  were  to  refuse  to  entertain  cases  arising 
out  of  ukulobola  and  polygamy  it  would  have  the  effect  of  lessening  those  practices  P — 
I  think  it  would. 

5965.  Judging  from  your  knowledge  of  the  habits  of  these  people,  in  case  of  your 
refusing  to  entertam  such  matters,  what  would  they  do  ? — They  would  just  leave  the 
case  alone. 

5966.  Admitting  that  you,  as  magistrate  of  Qlen  Ghrey,  should  entertain  these 
cases,  do  you  consider  that  the  magistrates  in  the  Dependencies  should  be  subjected  to 
similar  restrictions  ? — I  think  if  we  take  over  the  people  we  ought  to  make  laws  for 
them,  if  ours  are  injurious  then  we  should  alter  them,  but  I  think  the  people  are  veiy 
much  the  same  as  in  this  district. 

5967.  And  you  would  like  to  see  our  colonial  laws  applied  to  themP— Xes; 
I  would. 

5968.  But  knowing  as  you  must  how  tenaciously  the  natives  ding  to  their  own 
laws  and  oustoms,  don't  you  think  it  would  be  difficult  to  apply  our  own  laws  to  them 
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in  the  Dependencies  P — ^It  would  be  difficult,  but  notwithstanding  that  I  think  it  might   Mr.  charUt  Henry 
be  tried.  JPrUftr. 

5969.  Do  you  think  there  would  be  any  danger  of  exciting  discontent  and  imrest      Oct.  19,  I88I. 
among  those  people  if  we  tried  to  force  our  laws  upon  them  ? — ^I  have  never  heard  of 

any  new  move  being  introduced  without  some  opposition,  but  I  think  if  judidoudy 
worked  they  would  accept  them. 

5970.  I  suppose  there  is  .a  great  deal  of  land  in  this  district  occupied  by  natives  ? — 
All,  with  the  exception  of  one  farm,  which  is  owned  by  a  white  man. 

5971.  How  does  it  happen  that  one  farm,  is  owned  by  a  European  and  all  the  rest 
by  natives  ? — ^It  was  formerly  the  property  of  a  native  who  sold  it,  with  the  consent  of 
Government. 

5972.  Who  was  the  original  grantee  ? — Pangela ;  he  sold  it  with  the  consent  of 
Government. 

5973.  Do  you  know  the  price  paid,  and  do  you  know  any  other  case  where  a  native 
living  in  the  district  has  sold  a  farm  ? — ^No. 

6974.  Has  any  case  occurred  where  a  native  grantee  has  sold  his  farm  to  another 
native  P-— No ;  but  they  buy  land ;  two  have  bought  extensively. 

5975.  How  many  farms  in  this  district  have  been  granted  to  natives  by  formal 
title-deed  ? — Sixteen. 

5976.  Doyou  consider  that  these  natives  value  the  possession  of  title-deeds  to 
their  land  P — x  es. 

5977.  What  is  the  average  extent  of  these  forms  P — About  fifteen  hundred  margen. 

5978.  How  are  they  used  ?  does  the  owner  occupy  them  or  do  a  large  number  of 
natives  reside  upon  them  ? — Some  of  these  farms  are  granted  to  civilizea  natives  and 
others  to  heathens.  In  the  f oimer  case  the  farms  are  occupied  by  the  owners  with  very 
few  letauiers.  In  the  latter  case  the  heathens,  who  are  cnief 's  sons,  have  a  number  of 
people  about  them. 

5979.  Do  the  owners  get  any  sort  of  rent  for  the  people  living  on  them  P — I  think 
they  do. 

5980.  And  do  these  tenants  or  occupiers  have  defined  portions  of  the  farms,  or  do 
they  graze  indiscriminately  over  the  whole  place  P — They  graze  indiscriminately. 

5981.  Then,  in  such  instances,  it  is  very  like  the  old  tribal  occupation  of  land  P— 
Yes. 

5982.  Toudiing  the  subject  of  titles,  do  you  think  that  natives  living  in  villages 
would  attach  any  value  to  title-deeds  given  them  only  for  small  lots  of  ground  such  as 
erven  or  small  village  lots  ? — Judging  from  my  experience,  I  think  tney  would  not 
value  them  if  very  small,  but  those  advanced  in  civilization  would  appreciate  small 
farms. 

5983.  How  far  has  your  experience  influenced  you  in  the  opinion  you  express  as  to 
whether  the  na.tive8  would  appreciate  titles  to  small  holdings  P — Whilst  in  the  office  at 
Eling  Wniiam's  Town  there  wore  a  number  of  titles  lying  ready  to  be  taken  up,  but 
we  oould  not  get  the  people  to  accept  them.  When  I  went  to  Heald  Town  there  were 
also  a  number  of  titles  which  we  could  not  get  the  natives  to  take  up,  and  since  I  have 
been  here  I  have  had  some  difficulty  in  keeping  natives  from  Ox  Kraal  and  Kamastone 
out. 

5984.  Did  you  ever  inquire  into  the  causes  deterring  those  people  from  not  taking 
up  their  land  P— Yes ;  I  found  in  some  cases  that  the  land  was  small  or  was  not  good ; 
wnere  it  was  good  the  people  occupied  it,  but  they  prefer  large  plots  of  land. 

5985.  Have  you  heanl  whether  there  was  anything  l3te  objection  to  individual 
tenure  of  land  by  title-deed  ?— I  have  not. 

5986.  Would  you  consider  that  if  a  native  got  a  good  large  piece  of  groimd  he 
would  hesitate  to  retain  it  P — No ;  I  tliink  he  woidd  be  glad  to  keep  it,  if  it  was  good 
land. 

5987.  Would  you  encourage  the  practice  of  subdividing  a  native  location  and 
giving  individual  titles  to  the  residents  P — Yes ;  I  think  the  principle  is  a  good  one. 

5988.  In  giving  them  these  individual  titles  would  you  be  in  favour  of  there  being 
a  clause  in  the  title  making  it  inalienable  ? — For  a  certain  time  I  would. 

5989.  Would  you  have  this  restriction  in  respect  to  alienation  to  apply  as  well  to 
white  as  well  as  native  purchasers  ? — I  think  if  sufficient  time  was  given,  that  after  a 
fixed  period  the  natives  should  be  allowed  to  dispose  of  their  land  to  anyone. 

6990.  But  you  would  not  have  a  native,  who  has  acquired  a  grant,  to  sell  to  another 
immediately  P — No  ;  because  in  six  months'  time  some  would  sell  and  we  would  have 
the  greater  portion  of  those  people  back  on  our  hands  without  the  land,  and  should 
have  to  provide  for  them  elsewhere. 

5991.  Are  there  any  examples  in  your  district  where  village  lots  have  been  granted 
to  natives  ?— No ;  all  farms. 
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Mr.  charUM  Hennf  5946.  I  Buppose  you  have  to  deal  occasionally  with  cases  arising  out  of  nkolobolaP — 

-^^IT'  Y^>  I  have,  but  only  as  a  matter  of  arbitration,  and  I  advise  th^in  in  the  oanu 

Oct.  19, 1881.  5947.  You  do  not  as  a  magistrate  adjudicate  on  them  ? — No. 

5948.  We  were  informed  when  we  were  at  Eing  William's  Town,  that  yofur  pre- 
decessor, Mr.  Judffe,  used  to  entertain  these  cases,  try  them  according  to  native  law, 
and  decide  upon  tnem.     Have  you  heard  of  that  ? — I  have. 

5949.  When  you  came  here  first  did  the  natives  bring  such  cases  to  you  and  aak 
you  to  trv  them  and  decide  ?— Yes. 

5950.  Will  you  tell  us  by  what  law  you  tried  such  oases  ? — Mostly  by  Kafir  law, 
6951.  Did  your  judgments  appear  to  give  satisfaction  ? — Sometimes  not.      Ocoflh 

sionally  they  would  not  carry  out  my  judgment,   and  defied  me,  and  I  waa  compelled 
to  let  them  drop,  as  I  had  no  means  of  enforcing  them. 

5952.  Were  the  majority  of  cases,  or  indeed  any  case  which  came  before  you,  ooees 
which  from  their  nature  seemed  to  require  the  interference  of  a  magistrate  to  deoide 
them  f — ^Yes. 

5953.  Do  cases  of  that  character  still  occur  ?  Give  an  outline  of  one  or  two  P — ^The 
other  day  a  young  widow  woman  came  to  me  and  complained  that  her  huBband's 
brother  had  commanded  her  to  go  home  and  stay  with  him.  Although  married  several 
years,  she  was  without  children,  and  her  husband  having  died,  she  wanted  to  be  free. 
The  brother  of  her  late  husband  however  demanded  her,  saying  she  must  go  and  mind 
her  late  husband's  children,  by  another  wife.  I  asked  the  man  the  question  "  Why  do 
you  want  her  ?  "  and  he  replied  "  She  has  been  bought  for  the  pui-pose  of  taking  care 
of  my  brother's  children."  To  this,  however,  she  did  not  agree,  and  I  declined  to  order 
her  to  do  it. 

5954.  According  to  your  view  of  colonial  law,  do  you  think  you  had  power  to 
entertain  that  case  at  all  P — No. 

5955.  According  to  your  view  of  Kafir  law,  don't  you  think  there  was  something 
in  that  brother's  claim  ? — ^According  to  Kafir  law  I  believe  he  had  a  claim. 

595G.  But,  I  suppose,  it  appec^ed  to  you  to  be  a  case  in  which  the  magistrate 
ought  to  do  something  ? — Yes. 

5957.  Has  any  case  ever  come  before  you  of  this  nature,  that  the  wife  of  a  poly- 
gamist  has  abandoned  her  husband  and  gone  home  to  her  father,  and  the  fatheir  hsM 
kept  the  daughter  and  ikazl  as  well  ? — Yes ;  there  are  frequent  cases. 

5958.  Aiid  does  it  not  appear  to  you  that  there  is  great  injustice  in  the  father 
keeping  both  girl  and  cattle  ? — Yes. 

5959.  From  your  view  of  what  the  natives  expect  from  a  magistrate  who  is  put 
over  them,  don't  you  think  such  a  case  ought  in  some  way  to  be  dealt  with  and  decided 
by  him  ? — I  admit  the  case  would  be  one  which  would  call  for  the  interference  of  a 
mafi;istrate,  but  on  the  other  hand  I  think  the  evils  of  ukulobola  and  polygamy  are 
such  that  the  law  should  not  recognize  them  or  coimtenance  them  at  all.  If  we  haye 
to  deal  with  existing  cases  we  should  prevent  others  arising  in  the  future. 

5960.  Am  I  to  understand  that  you  would  tcU  such  a  man  that  you  had  no  power 
to  deal  with  a  case  which  originated  from  such  a  custom  P — ^Yes. 

5961.  Don't  you  think  your  refusal  to  entertain  such  a  case  would  have  rather  a  bad 
effect  upon  any  man  P — Undoubtedly  one  of  the  men  would  feel  agrieved,  the  other 
pleajEied. 

5962.  Would  you  go  further  and  say  that  it  would  not  tend  to  increase  that  n^n's 
confidence  in  you  P — Yes ;  I  don't  think  it  would  increase  his  confidence  in  me ;  in  the 
other  ones  it  would. 

5963.  WeU,  would  not  that  be  an  evil  P — ^No  ;  not  if  it  cut  at  the  root  of  ukulobola 
and  polygamy. 

5964.  Is  it  your  opinion  that  if  the  courts  were  to  refuse  to  entertain  cases  arinng 
out  of  ukulobola  and  polygamy  it  would  have  the  effect  of  lessening  those  practices  ? — 
I  think  it  would. 

5965.  Judging  from  your  knowledge  of  the  habits  of  these  people,  in  case  of  your 
refusing  to  entertain  such  matters,  what  would  they  do  ? — They  would  just  leave  the 
case  alone. 

5966.  Admitting  that  you,  as  magistrate  of  Glen  Gfrey,  should  entertain  these 
cases,  do  you  consider  that  the  magistrates  in  the  Dependencies  should  be  subjected  to 
similar  restrictions  ? — I  think  if  we  take  over  the  people  we  ought  to  make  laws  for 
them,  if  ours  are  injmious  then  we  should  alter  them,  but  I  think  the  people  are  very 
much  the  same  as  in  this  district. 

5967.  And  you  would  like  to  see  our  colonial  laws  applied  to  themP — ^7es; 
I  woidd. 

5968.  But  knowing  as  you  must  how  tenaciouslv  the  natives  ding  to  their  own 
laws  and  customs,  don't  you  think  it  would  be  difficult  to  apply  our  own  laws  to  them 
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in  the  Dependencies  P — ^It  would  be  difBouIt,  but  notwithstanding  that  I  think  it  might   Mr.  Chitris*  ffmty 
be  tried.  '^^• 

5969.  Do  you  think  there  would  be  any  danger  of  exciting  discontent  and  unrest      Oot.  19  1881. 
among  those  people  if  we  tried  to  force  our  laws  upon  them  P — ^I  have  never  heard  of 
any  new  move  being  introduced  without  some  opposition,  but  I  think  if  judiciouflly 
worked  they  would  accept  them. 

6970.  I  suppose  there  is  .a  great  deal  of  land  in  this  district  occupied  by  natives  ? — 
All,  with  the  exception  of  one  farm,  which  is  owned  by  a  white  man. 

5971.  How  does  it  happen  that  one  farm,  is  owned  by  a  European  and  all  the  rest 
by  natives  P — ^It  was  formerly  the  property  of  a  native  who  sold  it,  with  the  consent  of 
Government. 

5972.  Who  was  the  original  grantee  ? — Pangela ;  he  sold  it  with  the  consent  of 
Qt)vemment. 

5973.  Do  you  know  the  price  paid,  and  do  you  know  any  other  case  where  a  native 
living  in  the  district  has  sold  a  farm  P — 'No, 

6974.  Has  any  case  occurred  where  a  native  grantee  has  sold  his  farm  to  another 
native  P — No ;  but  they  buy  land ;  two  have  bought  extensively. 

5975.  How  many  farms  in  this  district  have  been  granted  to  natives  by  formal 
title-deed  P — Sixteen. 

5976.  Doyou  consider  that  these  natives  value  the  possession  of  title-deeds  to 
their  land  P — x  es. 

5977.  What  is  the  average  extent  of  these  forms  P — About  fifteen  hundred  moorg^i. 

5978.  How  are  they  used  P  does  the  owner  occupy  them  or  do  a  larffe  number  of 
natives  reside  upon  them  P — Some  of  these  farms  are  granted  to  civilized  natives  and 
others  to  heathens.  In  the  former  case  the  farms  are  occupied  by  the  owners  with  very 
few  retainers.  In  the  latter  case  the  heathens,  who  are  chief's  sons,  have  a  number  of 
people  about  them. 

5979.  Do  the  owners  get  any  sort  of  rent  for  the  people  living  on  them  P — I  think 
they  do. 

5980.  And  do  these  tenants  or  occuniers  have  defined  portions  of  the  farms,  or  do 
they  graze  indiscriminately  over  the  whole  place  ? — They  graze  indiscriminately. 

5981.  Then,  in  such  instances,  it  is  very  like  the  old  tribal  occupation  of  land  P— 
Yes. 

5982.  Touching  the  subject  of  titles,  do  you  think  that  natives  living  in  villages 
would  attadi  any  value  to  title-deeds  given  them  only  for  small  lots  of  ground  such  as 
erven  or  small  village  lots  ? — Judging  from  my  experience,  I  think  tney  would  not 
value  them  if  very  small,  but  those  advanced  in  civilization  would  appreciate  small 
farms. 

5983.  How  far  has  your  experience  influenced  you  in  the  opinion  you  express  as  to 
whether  the  na.tive8  would  appreciate  titles  to  small  holdings  P — Whilst  in  the  office  at 
Eong  WiUiam's  Town  there  wore  a  number  of  titles  lying  ready  to  be  taken  up,  but 
we  could  not  get  the  people  to  accept  them.  When  I  went  to  Heald  Town  there  were 
also  a  number  of  titles  which  we  could  not  get  the  natives  to  take  up,  and  since  I  have 
been  here  I  have  had  some  difilculty  in  keeping  natives  from  Ox  Kraal  and  Kamastone 
out. 

5984.  Did  you  ever  inquire  into  the  causes  deterring  those  people  from  not  taking 
up  their  land  P-— Yes ;  I  found  in  some  cases  that  the  land  was  small  or  was  not  good ; 
wnere  it  was  good  the  people  occupied  it,  but  they  prefer  large  plots  of  land. 

5985.  Have  you  heaixl  whether  there  was  anything  like  objection  to  individual 
tenure  of  land  by  title-deed  ? — I  have  not. 

5986.  Womd  you  consider  tliat  if  a  native  got  a  good  large  piece  of  groimd  he 
would  hesitate  to  retain  it  P — No ;  I  think  he  woidd  be  glad  to  keep  it,  if  it  was  good 
land. 

5987.  Would  you  encourage  the  practice  of  subdividing  a  native  location  and 
giving  individual  titles  to  the  residents  P — Yes ;  I  think  the  principle  is  a  good  one. 

5988.  In  giving  them  these  individual  titles  would  you  be  in  favour  of  there  being 
a  clause  in  the  title  making  it  inalienable  ? — For  a  certain  time  I  would. 

5989.  Would  you  have  this  restriction  in  respect  to  alienation  to  apply  as  well  to 
white  as  well  as  native  purchasers  ? — I  think  if  sufficient  time  was  given,  that  after  a 
fixed  period  the  natives  should  be  allowed  to  dispose  of  their  land  to  anyone. 

5990.  But  you  would  not  have  a  native,  who  has  acquired  a  grant,  to  sell  to  another 
immediately  P — No  ;  because  in  six  months'  time  some  would  sell  and  we  would  have 
the  greater  portion  of  those  people  back  on  our  hands  without  the  land,  and  should 
have  to  provide  for  them  elsewhere. 

5991.  Are  there  any  examples  in  your  district  where  village  lots  have  been  granted 
to  natives  ?— No ;  all  farms. 


884  NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 

Mr.  Chartei  S^nry  5992.  Do  you  mean  to  say  the  whole  district  has  been  surveyed  into  farms  ? — 

l>rWer.  YeS. 

Oct.  19, 1881.  6993.  How  many  P — I  cannot  say  exactly. 

5994.  You  call  them  farms,  but  they  are  not  represented  by  title-deeds  P— No ; 
the  title-deed  is  not  made  out  in  any  one's  name.     It  is  Government  land. 

6995.  Is  there  in  this  district  any  land  that  you  thii^  would  be  valuable  for  the 
purpose  of  locating  English  emigrants  P — Yes. 

6996.  Where  P — £i  the  succession  of  basins  known  as  the  Ghiba,  Donga,  and 
Qimqu  basins. 

6997.  What  is  the  probable  extent  of  that  land  ? — About  25  farms. 

5998.  And  is  the  land  suitable  for  agricultural  purposes  ? — Yes,  excellently. 
6999.  Capable  of  irrigation  ? — Yes. 

6000.  What  number  of  agricultural  immigrants  would  it  bear  P— About  four  or 
five  hundred,  allowing  a  lot  of  the  mountain  countiy  also  as  commonage. 

6001.  Would  the  occupation  of  that  land  by  English  immigrants  be  oalculoated  to 
annoy  or  in  any  way  injure  the  natives  ? — No  ;  I  don't  see  that  it  could. 

6002.  Would  not  the  fact  of  the  natives  being  in  the  neighbourhood  inconvenience 
or  annoy  the  immigrants  living  there  ? — A  little  annoyance,  perhaps,  but  nothing  ex- 
ceptional. 

6003.  Would  you  consider  the  presence  of  a  number  of  English  immigrants  in 
Budi  a  place  would  have  an  improvine^  effect  upon  the  natives  ? — Yes. 

6004.  But  I  suppose  you  would  say  some  care  would  have  to  be  shown  in  the 
selection  of  such  immigrants  P — Yes ;  of  course. 

6005.  Unsuitable  immigrants  might  do  harm  P — Yes. 

6006.  And  you  think  it  would  be  a  good  thing  for  the  natives  themselves  to  have 
in  their  neighbourhood  a  number  of  respectable  Europeans  P — Yes ;  I  think  so. 

6007.  Mr.  Star\ford.']  If  the  natives  themselves  desired  that  they  should  not  be 
allowed  to  sell  their  land  except  to  each  other,  would  you  accede  to  their  wishes  ? — ^No ; 
I  would  not. 

6008.  Did  any  of  the  people  residing  in  the  basins  you  have  mentioned  remain 
loyal P — Yes;  about  60  kraaLs.  These  men  nave  been  allowed  to  return  to  their  holdings 
and  they  are  still  there. 

6009.  In  case  of  occupation  of  these  basins  by  English  immigrants,  do  you  recom- 
mend the  retaining  of  the  land  now  held  by  natives  P — They  have  expressed  a  willing- 
ness to  remove  if  tney  can  get  land  elsewhere  of  equal  value. 

6010.  In  case  the  land  elsewhere  should  not  be  available,  would  you  allow  them  to 
retain  their  present  holdings  P — Most  certainly. 

6011.  How  would  the  presence  of  immigrants  in  these  basons  improve  the  natives  P 
— By  example.     It  would  luso  cut  them  o£E  from  the  influence  of  the  chiefs. 

6012.  Have  you  found  that  the  natives  living  on  the  boarders  of  the  colony  are 
more  advanced  then  others  P — Yes.  I  refer  principally  to  the  people  at  Lesseyton,  near 
Queen's  Town  and  Macibini. 

6013.  Are  you  aware,  whether  or  not,  these  people  were  Christians  before  the 
occupation  of  these  lands  P — I  cannot  say;  they  are  now  chiefly  mission  people. 

6014.  In  case  of  dissatisfaction  would  measures  have  to  be  taken  for  the  protection 
of  any  immigrants  who  may  be  located  in  the  basins  P — I  think  they  would  be  able  to 
protect  themselves  if  armed. 

6016.  Do  you  think  it  advisable  to  extend  this  system  of  immigration  to  the  De- 
pendences P — I  don't  think  so,  because  it  would  necessitate  the  removal  of  the  Kafirs. 

6016.  Would  you  recommend  that  on  these  farms,  where  the  majority  of  occupants 
ask  for  individual  title,  that  it  should  be  granted  to  the  whole  community  P — No  ;  only 
to  those  who  ask,  but  I  would  let  it  be  known  that  they  may  ask. 

6017.  As  a  general  principle  do  you  think  that  individual  title  should  be  granted 
to  natives  before  they  ask  for  it,  or  not  ? — Not  until  they  ask  for  it. 

6018.  In  surveying  the  allotments  would  you  follow  as  far  as  possible  their  present 
occupation  of  land,  or  not  P — I  would. 

Tlie  Witness  handed  to  the  Cammmlon  the  following  rules,  framed  hj  Mr.  Judge,  Civil 
Commissioner  of  Qtieen^s  Toun,for  the  regulation  of  the  Tambookie  Loeation: 

EULES  AND  EeQULATIONS  FOR  THE  BeTTER  Go^'ERXMEXT  OF  TUE  TaMBOOKIB  LOCATION 

IX  THE  Division  of  Queen's  Town. 

1.  The  location  shall  bo  subdivided  into  blocks,  each  block  containin*^  as  many  farms  as  may 
be  found  convenient,  not  exceeding  ;  but  no  farm  shall  be  divided  so  as  to  {qH  partly  in 
one  block,  and  partly  in  another. 

2.  A  headman  shall  be  placed  in  charge  of  one  or  more  farms,  and  a  senior  headman,  or  Pield- 
^omet  in  charge  of  each  block. 
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3.  The  headmen  of  farms  shall  be  imder  the  authority  of  the  senior  headmen  of  their  respective    Kr.  Ckarlet  Henry 
blocks,  and  shall  obey  all  such  lawful  orders  affecting  their  duties  as  they  may  receive  from  them,  Jhrifer, 

or  from  the  resident  magistrate.  

4.  The  headmen  of  blocks  shall  be  under  the  immediate  authority  and  control  of  the  resident       ^^  1^»  1W1» 
magistrate  of  the  district,  and  shall  yield  obedience  to  all  lawful  commands  of  such  resident  magis- 
trate. 

5.  The  several  duties  belonging  to  the  office  of  headmen,  shall  bo  as  follows,  that  is  to  say  : — 
a)  He  is  to  take  care  that  all  the  beacons  of  his  farm  are  kept  in  good  repair. 

He  is  to  prevent  any  fresh  kraal  from  being  made  on  his  farm  without  the  authority  of  the 
resident  magistrate. 

(c)  He  is  to  see  that  all  persons  bringing  any  stock  on  to  his  farm,  or  driving  any  stock  across  it, 

are  provided  with  proper  passes  for  the  same.  Should  any  such  person  be  found  not  to  be  in 
possession  of  a  pass,  uie  headman  will  retain  the  stock  and  report  the  matter  at  once  to  the 
resident  magistrate. 

(d)  He  will  not  permit  any  person  to  cut  any  trees  on  his  farm,  excepting  such  as  may  be  bond  fide 

required  for  firewood,  or  for  making  huts,  but  he  will  carefully  preserve  all  forests  and  bush- 
wood  growing  on  his  farm. 

(e)  He  will,  under  the  direction  of  the  headman  of  the  block,  determine  upon  what  part,  or  parts 

of  his  farm  cultivation  may  be  allowed,  so  as  to  interfere  as  little  as  possible  with  the  grazing, 

and  will  see- that  each  kraal  has  sufficient  land  for  cultivation  in  a  suitable  place. 
(/)  He  will  not  allow  any  person,  not  residing  upon  his  farm,  to  cultivate  any  land  thereon,  without 

the  express  sanction  of  the  resident  magistrate. 
{(/)  He  will  take  care  that  all  hut-tax  due  by  the  residents  on  his  farm,  is  punctually  paid  anmutHy^ 

at  the  proper  time  to  the  civil  commissioner,  and  will  report  to  the  civil  commissioner  every 

refusal  or  neglect  to  pay  the  same. 
(A)  Should  any  kraal  at  any  tune  be  deserted,  the  headman  of  the  farm  will  report  the  circumstance 

to  the  resident  magistrate,  and  will  not  allow  the  spot  to  be  occupied  without  his  consent. 
(i)  He  will,  to  the  best  of  his  power,  encourage  the  making  of  water-furrows,  the  planting  of  trees, 

the  enclosure  of  land  and  gardens,  the  construction  of  houses  and  stone  kraals,  and  improve- 
ments generally  on  the  farm, 
(y)  He  will  report  to  the  resident  magistrate,  from  time  to  time,  every  permanent  improvement 

that  may  be  made  on  his  farm,  in  order  that  the  same,  with  the  name  of  the  person  making 

it,  may  be  duly  rogistered. 
{k)  Should  any  person  dLspose  of  wines  or  spirituous  liquors  on  his  farm,  without  a  license,  the 

headman  will  immediately  report  the  matter  to  his  senior  headman. 
(0  He  is  required  to  arrest,  ivithoiit  warranty  every  person  whom  he  shall  have  reasonable  grounds 

to  suspect  of  having  committed  any  murder,  or  culpable  homicide,  rape,  robbery,  or  assault 

with  intent  to  commit  any  of  these  crimes,  or  in  which  a  dangerous  wound  is  given,  arson, 

housebreaking  with  intent  to  commit  any  crime,  or  theft  of  any  cattle,  sheep,  or  goat,  and 

he  may  also  take  into  custody  any  person  whom  he  shall  see  engaged  m  any  affiray,  or  whom 

he  shall  find  attempting  to  commit  any  of  the  above  crimes,  or  clearly  manifesting  an  inten- 
tion to  do  so. 
(m)  Should  any  stolen  propei-ty  bo  traced  to  his  farm,  he  will  use  every  means  to  discover  it,  unless 

he  is  able  to  show  that  it  has  been  taken  away  again,  beyond  the  limits  of  his  form. 
(m)  Ho  will  render  every  assistance  in  his  power  to  the  police  and  others  in  the  search  for,  and 

pursuit  and  capture  of,  criminals, 
(o)  Whenever  any  person  shall  die  upon  his  farm,  other  than  a  natural  death,  he  will  report  the 

fact  to  the  senior  headman,  and  will  not  permit  the  body  to  be  interred  without  authority 

from  him. 
(q)  He  will  not,  without  the  permission  of  the  resident  magistrate,  allow  the  removal  from  his  farm 

of  the  stock  of  any  person  who  is  in  arrears  with  his  hut- tax,  or  who,  having,  committed 

any  crime,  has  fied  from  justice, 
(r)  He  wfll  attend  monthly  at  the  offices  and  court,  at  the  Bolotwa,  or  Cacadu,  to  make  his  report  to 

the  resident  magistrate,  and  to  receive  instructions, 
(s)  He  will  diligently  carry  out  any  special  instructions  he  may  receive  from  the  resident  magis- 
trate. 
(t)  He  will,  from  time  to  time  during  the  proper  season,  call  upon  the  residents  upon  his  farm  to 

destroy  all  bmxweed  growing  in  the  neighbourhood  of  their  respective  kraals,  and  will  report 

to  his  senior  headman  every  case  of  neglect  to  do  so. 
(t»)  He  will,  at  once,  conduct  all  persons  arrested  by  him  for  any  criminal  offence,  to  his  senior 

headman. 
(v)  In  all  matters  of  dispute,  not  involving  any  criminal  offence,  he  will  direct  the  parties  to  appear 

before  tiie  senior  headman  of  the  block  in  which  the  defendant  resides. 
{w)  He  will  disarm  any  person  he  may  find  carrying  any  assegai,  spear,  or  firearms,  or  other 

wesLpon  on  his  farm,  and  convey  such  weapon  to  the  resident  magistrate. 
6.  The  several  duties  belonging  to  the  office  of  the  senior  headman,  shall  be  the  following, 
that  is  to  say  : 
{a)  He  will  have  the  general  superintendence  of  all  headmen  of  farms  in  his  block,  and  will  see  that 

the  duties  imposed  upon  them  by  the  several  clauses  of  section  5  of  these  regulations,  are 

fully  carried  out. 
(6)  He  will  attend  monthly  at  the  offices  and  court,  at  the  Bolotwa,  or  Cacadu,  and  report  to  the 

resident  magistrate  all  breaches  of  these  regulations  that  may  have  come  to  his  notice. 

(c)  Whenever  it  shall  be  reported  to  him  that  any  person  has  sold  liquor  without  a  license  within 

his  block,  he  will  inquire  into  the  matter,  and  should  the  report  appear  well  founded,  he  will 
at  once  forward  the  witnesses  to  the  resident  magistrate. 

(d)  Whenever  any  person  arrested  by  any  headman  shall  be  brought  before  him,  he  will  at  once 

inpuirc  into  the  crime  or  offence  charged,  and  should  he  find  that  there  is  reasonable  suspicion 
of  guilt  against  the  person  accused,  he  will  forward  him,  with  the  least  possible  delay,  to  the 
resident  magistrate,  and  will  direct  the  witness  to  appear  on  the  following  day  at  the  magis- 
trate's office. 

(e)  Whenever  a  case  of  sudden  death  shall  be  reported  to  him,  he  will  forthwith  proceed  to  inspect 
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Mr.  €%urks  Henry  the  body  and  inquire  into  the  ciroumstances  attending  the  death,  and  will,  thereupon,  re^jort 

Drttvr.  the  matter  in  person,  and  without  the  least  delay,  to  uie  resident  magistrate.     Ho  will,  on  no 

— *—  aocount,  allow  the  body  to  be  buried  without  the  magistrate's  authority. 

Oct.  19,  1881.       (/)  He  will  endeavour  to  setUo  amicably  all  matters  of  dispute  that  may  come  before  him,  bat  wiU, 

in  every  case,  inform  the  parties  that  if  either  of  them  is  dissatisfied  with  his  judgment,  such 
person  will  be  at  liberty  to  bring  the  case  before  the  resident  magistrate  at  me  next  sitting 
of  periodical  court,  at  the  Bolotwa,  or  Cacadu.  He  will,  on  no  account,  endeavour  to  enforce 
a  complianoc  with  his  judgment,  but  should  it  not  be  executed,  he  will  report  the  whole 
matter  to  the  resident  ma^strate,  at  the  next  session  of  the  public  court.  He  will  not 
adjudicate  in  any  case  which  the  defendant  lives  beyond  the  limits  of  his  block. 

(h)  He  will,  by  every  means  in  his  power,  endeavour  to  advance  the  moral  and  social  improirement 
of  those  who  are  placed  under  his  superintendence,  and  to  this  end  he  will  discourage  the 
exercise  of  all  immoral  rites  and  practices,  and  will  encourage  the  establishment  of  schools, 
the  construction  of  houses  and  stone  kraals,  the  making  of  dams  and  water-fuzrows,  the 
enclosure  of  lands  and  gardens,  the  planting  of  trees,  and  improvements  generally  within  his 
block. 

(t)  He  is  authorized  and  required  to  exercise  the  same  power  in  regard  to  the  arrest  of  Griminals,  as 
are  preferred  upon  the  headman  of  farms,  to  render  every  assistance  to  the  police  and  others 
in  the  search  for,  and  pursuit  of,  criminals ;  and  to  carry  out,  with  diligence,  all  lawful  in- 
structions he  may  receive  from  the  resident  magistrate. 

7.  No  resident  in  the  Tambookie  location  will  be  permitted  to  make  any  lands  or  gardens  else- 
where than  at  spots  pointed  out  by  the  headman  of  the  farm,  or  the  senior  headman  of  the  block. 

8.  Every  person  shall  be  at  liberty  to  impound  stock  foimd  trespassing  in  his  lands  and  gardens, 
pointed  out  in  compliance  with  the  last  prececding  section,  in  which  any  crops  is  ffrowing  or  cut, 
but  not  removed,  or  in  any  stack-yard  or  tramp  floor,  or  other  enclosed  place  contaming  gram,  bat 
not  elsewhere. 

9.  No  person  excepting  the  headman  of  a  farm,  or  the  senior  headman  of  a  block,  shall  be  em- 
powered to  impound  stock  found  trespassing  upon  the  common  pasture  lands  of  such  farm  or  block 
respectively. 

10.  No  person  on  leaving  the  location  shall  have  any  power  to  dispose  of  his  lands  or  gardens, 
or  other  improvements  without  the  sanction  of  the  resident  magistrate. 

11.  No  new  kraal  may  be  established  in  the  location  without  the  sanction  of  the  resident  magis- 
trate. 

12.  No  person  may  cut  any  trees  or  bushwood,  excepting  for  use  as  firewood,  or  for  building 
huts  or  houses. 

13.  The  practice  of  setting  fire  to  the  veldt  is  strictly  prohibited. 

14.  Every  person  shall  be  bound  to  eradicate  and  bum  all  plants  of  the  Tftntyiinm  spinoBum,  or 
burrweed,  growing  in  or  near  his  kraal,  ^^arden,  and  land. 

15.  Any  person,  knowingly,  harbourmg  any  other  person  charged  with  any  murder,  culpable 
homicide,  rape,  robbery,  or  assault  with  intent  to  commit  any  crime,  or  theft  of  any  cattle,  sne^, 
or  goats,  shsdl,  ii  such  lastmentioned  person  be  found  guilty  of  one  or  other  of  the  said  crimes,  be 
deemed  to  be  guilty  of  contravening  these  regulations. 

16.  Every  person  to  whose  kraal  any  stmen  property  shall  be  traced,  shall  be  bound  to  maike 
compensation  for  the  same,  unless  he  shall  be  able  to  show,  to  satisfaction  of  the  resident  magistrate, 
that  sudi  property  has  been  taken  away  from  his  kraal. 

17.  Every  person  shall  be  found  to  render  assistance  to  the  police  in  the  search  for  and  pmmdt 
and  capture  of  criminals. 

18.  No  one  shall  bury  the  dead  body  of  any  person  who  may  have  died  other  than  a  natural 
death,  without  the  sanction  of  the  headman  of  his  farm. 

19.  The  owner  of  any  animal  which  shall  have  the  disease  commonly  called  lungsickness,  shall 
keep  it  shut  up  in  some  complete  enclosure  during  the  night-time,  and  shall,  during  the  day-time, 
place  it  in  charge  of  a  herd,  and  keep  it  within  certain  limits  of  the  common  pasture  land,  to  be 
defined  by  the  headman  of  the  farm. 

20.  Every  person  contravening  any  of  these  regulations  shall,  on  convictiou  before  the  resident 
magistrate,  inciu:,  and  become  liable  to,  a  penalty  not  exceeding  £10,  and  in  default  of  payment  within 
one  month  to  expulsion  from  the  location,  or  should  the  resident  magistrate  deem  such  a  ocmrae 
expedient,  he  may,  with  the  sanction  of  His  Excellency  the  (Governor,  cause  the  ofilender  to  be  ex- 
peUed  from  the  location  without  the  option  of  paying  a  fine. 

21  Nothing  in  these  regulations  shall  be  construed  or  deemed  to  release  any  person  from  any 
penalties  or  punishments  to  which  he  may  bo  liable  under  the  laws  of  this  colony. 

22.  No  person  may  drive  any  stock  a  distance  of  more  than  ten  miles  either  within  or  without 
the  limits  of  his  location  without  a  pass  for  the  same.  If  the  stock  come  from  any  place  within  the 
location,  the  pass  must  bear  the  signature  of  the  senior  headman,  but  if  from  place  within  the 
colony  outside  of  the  location,  it  must  bear  the  signature  of  a  land-owner,  &c.  (as  per  Act) ;  any 
person  contravening  these  sections  is  liable  to  have  the  stock  found,  seized  and  impounded,  nor  will 
he  be  entitled  to  recover  the  same  without  a  certificate  from  the  resident  magistrate. 

23.  No  person  may  drive  any  stock  across  the  boxmdary  of  the  colony,  without  a  pass  signed  by 
the  resident  magistrate,  or  by  a  senior  headman,  on  pcdn  of  having  the  same  seized  and  impounded 
by  the  Transkeian  authorities. 

24.  All  fines  and  penalties  imposed  under  these  regulations  shall  be  expended  by  the  resident 
magistrate,  and  may  oe  applied  to  the  following  purposes,  as  well  as  to  any  other  special  purposes, 
autibiorised  by  His  Excellency : 

The  construction  and  repaii*s  of  roads  in  the  location. 

The  exx)onses  of  agricultural  shows,  and  of  prizes  awarded  to  successful  competitors  at  sach 

shows. 

The  support  of  schools  in  the  location. 

The  em^oymcnt  of  special  messengers. 

The  execution  of  judgment  given  by  the  resident  magistrate. 

25.  The  payment  of  hea£nen  for  any  special  work  required  of  them  by  the  resident  magistrate. 

26.  No  person  shall  exercise,  or  attempt  or  assist  any  other  person  to  exerdse,  the  functicms  of 
a  native  chief  within  the  location. 
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27.  Ou  the  death  of  any  person,  the  chief  man  at  tho  kraal  at  which  guch  death  occmred,  shsU    Mr.  Charter  Henry 
be  bound  to  rex)ort  the  matter  to  tho  headman,  and  shall  not  allow  the  body  to  be  ^i^rijed  without           .  firivfr,,  . 
his  permission,  '  ^    

is.  Any  person  convicted  before  tlie  resident  magistrate,  of  injuring  or  destroying  any  of  the        Oct.  19,  1881. 
beacons,  erected  by  order  of  Government,  in  the  lociition,  shall  be  deemed  to  bd  g^ty  of  eontraV^^ 
ing  these  rides.  '     r! 

29.  For  the  purpose  of  these  regulations  the  word  '*  person  "  shall  mean  any  persoti  of  the  Kafir 
or  Fingo  race,  whether  resident  wiuiin  or  without  the  colony. 


iii 


The  JE&ev.  Ebene%er  Joseph  Warner y  Wesleyan  MiBsionary,  Mount  Arthur,  ex&itiimed. 

.,   ■-'. 

6019.  Mr.  Stanford,']  What  have  been  the  sources  of  your  knowledge  of;  natives,^  Rev.  Ehenezer  Joseph 
and  their  laws  and  customs  P — I  am  a  son  of  the  late  Mr.  J.  0.  Wamer,  who  was'         W'omer. 
British  Besident  in  the  Transkeian  Territories,  and  am  now  Wesleyan  MissionaiT;  at 

Mount  Arthur,  six  miles  from  Lady  Frere.    I  was  formerly  in  the  ut)Yenimea9t  semoe 
for  nearly  twenty  years.    The  last  office  I  filled  was  that  of  Tembu  Agent -ih  Emigrant 
Tembulsjid.     I  have  had  experience  amone;  natives  all  my  life,  residing  for  necirly' 
forty-seven  years  in  Kafirland.     This' part  of  the  country,  prior  to  1846,  wals  ocdumed 
by  the  Tembus  under  their  paramount  chief  Umterera  (pronounced  TJn^teghagiia). 
During  the  war  of  1846,  Umterera  rendered  service  to  G-ovemment ;  the  only  section' 
of  the  tribe  then  against  us  was  that  of  Mapassa,  who  was  always  more  associated  With* 
the  Gbdka  tribe,  although  Umterera  was  Ins  paramoimt.     The  Tembus  liien  oddiipied 
the  country,  from  the  Indwe  up  to  the  Klaas  Smits  and  Zwart  Kei  Biv^.   After  1846 
the  Governor,  Sir  H.  Smith,  annexed  the  whole  territory  without  Umterera  kt^wing' 
anything  about  it. 

6020.  Was  the  country  then  brought  under  the  jiuisdiotion  of  magieihrates  P— ^Yetf  j  * 
Messrs.  Cole,  Shepstone,  and  others  were  aj^ointed  at  that  time. 

6021.  Did  the  tribe  like  the  change  ? — ^No,  they  did  not  like  it  at  all.  I  think 
they  remonstrated  to  the  Government  through  my  father,  who  was  then  their  mi8sii)tiarf . 
I  may  say  that  Umterera  was  the  adopted  son  of  Nonesi,  wife  of  Ngnbencuka;  oImw 
Yusani ;  if  onesi  having  no  children.  i        /^ 

6022.  After  that,  were  theore  any  important  changes  in  the  new  Govemm^  ?»y  ^ 
I  think  that  the  soreness  felt  by  a  portion  of  the  tribe  led  to  their  joining  in  the  wki*  of ' 
1852.     Umterera  was  then  dead,  and  Nonesi  was  regent  of  the  tribe.    A  portion  iif' 
them  under  Nonesi  crossed  the  Indwe,  and  fell  back  on  what  is  now  Tembuland 
Proper.    They  took  no  part  in  the  war.    The  others,  consisting  of  the  Amagoini  (Holr 
under  PangeUa) ;  the  Amadungwana  (now  under  Darala) ;  and  the  Amatshatshn'(ia6w 
under  Gbngubele),  and  ako  the  Amaqwatu  (lately  under  Stookwe-Ndle)  jokied'  ih'.the  , 
war.    At  its  close.  Governor  Gathcart  invited  Nonesi,  who  was  in  TembTdeoid  Tippes^^tb^ 
come  back.     She  did  so,  and  she  resumed  her  former  position  here,  having  her  kraal  M; ' 
the  Gquebenya,  near  Glen  Grrey.     The  Gt)VGnior,  at  the  same  time,  declared  that  ^m' 
of  the  oowatryy  from  Elaas  Smits  Eiver  to  the  present  boundary,  including  all  arc/imd 
Queens  Town,  to  be  forfeited  to  the  colony,  and  it  was  afterwards  given  out  to  ^ 
grantees  under  what  was  termed  "  the  Gathcart  system."     It  was  at  this  time  tirjr' 
father  was  appointed  Tembu  Agent,  and  he  discharged  the  duties  of  magistrate  a^ong 
the  Tembus  here,  as  best  he  could  for  several  years.     In  1865,  another  change  io(£  ' 
place.    After  the  cattle-kilUng  delusion,  and  the  expulsion  of  Exeli,  Govelrnment  had 
to  fill  up  the  Transkeian  Territory,  which  the  Home  Government  at  that  time  refhsed' 
to  annex.    As  a  solution  of  the  difficulty,  it  was  proposed  to  fill  up  Kreli's  country  with  - 
a  friendly  tribe,  and  at  the  same  time  it  was  thought  desirable  to  get  rid  of  the  trouble 
of  governing  a  large  mass  of  the  native  population  by  native  law  within  th*  eolofrf,  so 
it  was  proposed  to  move  the  Tembus  across  the  Indwe.    The  induoeitient  oJ9fered  Qieiixi  ' 
was  that  they  would  be  able  to  govern  themselves  through  their  own  chiefi^,  aboditiing 
to  their  own  customs,  and  that  Uiev  would  be  free  from  hut-tax,  whieh  iiatives  in  ffie 
colony  would  have  to  pay.   But  still  it  was  understood  they  would  be  imder  thie  conChA ' 
of  the  Government  as  paramount  authority,  and  in  fact,  they  declared  they  would  not' 
go,  if  it  was  not  so.     They  were  thus  assured  of  their  own  internal  government  under  J 
native  custom  and  law,  and  their  supreme  control  by  a  Government  officer;     I  was 
then  apipointed  with  them  as  Tembu  A^ent.     The  only  chiefs  who  consented  to  move' 
were,  Mataoizima,  who  was  Umterera's  son  of  the  rignt-hand  house;  Geoelo,  whb  tra» 
then  regent  for  Pangela  of  the  Amagcina;  Darala  of  the  Amadungwana;  and  Stoiikwe^ . 
of  the  Amaqwatu.       These  were  the  foui'  chiefs  who  accepted  to  go.     Tie  othe)rs*. 
preferred  to  remain,  namely  Nonesi  and  Gongubele,     But  a  portion  of  the  tjatitei " 
belonging  to  the  chiefs  who  went  over,  also  remained  and  are  stiU  here.  '  The  prtlbekit'' 
distribution  of  the  Tembus  may  be  classed  thus  :*— Firsts  the  Tembtis^  Who  r^fnirisd  tt)  ^ 
move,  and  are  now  still  occupying  the  Tembu  location,  or  what  is  now  known  as  the 
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Ker.  FJffnezer  Joteph  Glen  Grey  district.     Second,  the  Emigrant  Tembus,  who  under  the  chiefs  I  have 
Wantcr.^   ,f     iiamed  moved  ocross  the  Indwe.     Tliird,  there  is  the  territory  of  Tembuland  Proper, 
Oct  19  tssi.      over  vrhich  Gangelizwe  is  paramount  chief. 

'        .  .    6023.  Is  there  any  difference  in  the  government  of  these  three  sections  of  the 

tiibe  P — I  believe  the  two  last  are  under  Major  Elliott  as  Chief  Magistrate,  and  the 
first  section  is  here  uhf^ler  colonial  law. 

6024.  Under  what  conditions  are  the  people  here  living  ? — The  whole  looation  is 
divided  into  farms,  given  out  to  headmen.  Over  a  group  of  farms  and  headmen,  there 
is  a  senior  headman,  who  has  supreme  charge  of  the  block,  and  is  responsible  to  Gbvem- 
ment.     These  farms  are  occupied  by  the  people  in  common. 

.  6025.^  Do  you  approve  of  this  system  P — I  do.  Where  there  ore  no  ohicrb  the 
qrstem  works  well.  W  here  chiefs  exist  I  do  not  think  it  would  answer  so  welL  There 
-X  Wjcrttlid  reeognise  the  chief's  authority,  and  position  as  head  of  a  clan.  Only  by  sadhi 
leeognHion  t»n  you  properly  control  them.  The  chiefs  will  be  recognized  by  the  people, 
whether  you  will  or  not,  and  by  judiciously  making  use  of  them  you  keep  them  in 
oheok,  axid  at  the  same  time  give  satisfaction  to  the  people. 

:  (6026.  Thjen  you  think  that  the  power  of  chiefs  can  be  used  to  advantage  P — 
Gertainly ;  it  is  (he  only  power  we  can  use  for  the  government  of  natives  in  their 
{tpetoent  state. 

6027.  What  relation  should  they  hold  to  the  mn^strate? — With  regard  to  cases 
bettveen  their  people,  I  would  allow  the  chief  to  adjudicate,  with  an  appeal  from  him 
to  the  areiident'tmagistrate. 

.6028.:  At  trials  before  the  magistrate,  would  you  allow  the  natives  to  sit  as 
aa^esiors  oif  adidsers  ? — Yes,  while  I  was  in  office  I  followed  that  coiuBe,  and  invariably 
foulid  thiit  it  answered  well. 

6029.  How  were  the  advisers  selected  ? — They  were  always  chosen  by  myseU^  from 
t|ie  Viostt  intelligent  of  the  people. 

6030.  "WTiat  cases  did  you  try  whilst  Tembu  Agent  ? — By  consent  of  the  bhiels,  I 
h^^fifd  cases  between  moi  of  different  tribes,  and  also  cases  brought  against  men  of  ilie 
tnbe  by  people  belonging  to  other  districts. 

6031.  Was  there  no  reference  to  you  of  cases  between  the  Tembus  themselves  ? — 
No.  I  told  them  I  had  no  authority  to  hear  such ;  but  I  sometimes  advised  the  chief 
as  tQ  the.  course  he  shoidd  follow.  I  may  say  that  the  Government  instructed  me  that 
I.  had  BO  authority  to  hear  even  cases  between  Europeans,  or  Europeans  and  natives, 
without  the  diief 's  permission. 

6082..  Were  the  chiefiB  then  practically  independent? — Certainly  they  were,  and 
t^  pec^e  upon  moving  across  from  here  handed  in  their  certificates  of  citizenship,  as  a 
suprender  of  th^  rights  as  Briti^  subjects. 

;^38.  In  your  opinion  the  chiefs  and  people  at  that  time  residing  in  Emigrant 
Tembuland  were  tio  longer  British  subjects  P — Yes,  certainly.  The  strongest  induce- 
ment held  out  to  all  was,  that  ii  they  moved  across  the  Indwe,  thev  would  be  beyond 
Biitbh  jurifidiotion,  or  as  they  expressed  it,  "beyond  the  law  of  the  judge." 

i  .  i6i034«  What  was  the  ration  maintained  by  their  acknowledgment  of  the  Govem- 
mepit .resident  P-— It  was  merely  that  the  resident  should  be  the  means  of  communication 
with  th^e  Government,  and  at  the  same  time  an  adviser  to  the  tribes. 

6(093.  How  long  did  that  state  of  matters  continue  P — Diuing  the  whole  time  I 
wan  Tembu  Agent,  until  I  resigned,  in  order  to  enter  upon  missionary  work. 

;. 60196^  Did  you  receive  any  achiowledgment  of  your  services  ? — Yes,  Mr.  Southey, 
t]j0a:Col<WAl'  Secretary,  wrote  to  me,  expressing  regret  at  my  leaving  office.  This  was 
nm»>yeaBS,t4go. 

:  :  60i37.  What  was  the  feeling  of  the  people  fo^^'ards  the  Government  at  that  timeP 
«vtI  OQDsideKed  that  the  feeling  was  very  good;  they  wore  satisfied  with  what  the 
GKyvernment  had  done  for  them,  and  were  thoroughly  friendly. 

.  6038.  Are  you  aware,  if  after  your  resignation,  any  changes  occurred? — After  my 
-me^fpaaldoTi  I  fr^ijuently  .received  messages  from  Matanzima,  and  from  all  the  chiefe, 
aakmg  l^ow  it  ivae  that  the  conditions  under  which  tlicy  moved  across  into  that  country 
were  now  being  altered,  and  what  had  they  done  to  occasion  any  interference  on  the 
part  of  the  Government. 

6039.  Were  you  aware  of  any  occasion  for  interference,  or  can  you  state  under 
what  i^iroumstances  such  interference  took  place  ? — I  knew  of  no  occasion  for  any  in- 
teif^noe  whatever ;  but  the  chiefs  repn^ented,  that  affairs  were  being  carried  on  in  the 
eountiy  by  the  British  magistrates,  without  any  reference  to  thorn  whatever  as  diiefe. 
Th^ir  comriaints  began  to  reach  me  in  Mr.  Pynii's  time,  and  subsequently  in  Mr. 
Levfgr's.  They  also  complained  that  cases  were  settled  otherwise  than  in  accordance 
witix  their  own  lawB  and  customs,  which  they  h»d  been  promised  would  be  followed. 
Tbej  w^ro,  soon  afterwards  called  upon  to  pay  hut-tax,  and  appeals  from  decisions  of 
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the  clilels  were  also  instituted.    In  ray  opinion,  these  were  oiroumstanoos  which  oeca-  ^▼^  MUu^vr  Jtueph 
sioned  sore  feelings,  but  if  they  had  been  judiciously  brought  about^  and  the  diie&.a    -^^^'tynr^N^* 
little  more  consulted  and  conciliated,  the  iiTitation  would  not  have  been  so  gi'^iat;  Oct.  19,  issi. 

6040.  Are  you  aware  of  any  proclamation  of  British  Sovereignty  over  these  beople 
at  any  period  after  they  moved  out  of  the  colony  into  jBmigrant  Tembuland  P-^£To,  I 
am  not  aware  of  any.  I  know  that  some  time  iogo,  I  think  in  1875,  Gtrngel^BWe^  the 
paramount  chief  of  the  Tembus,  offered  to  be  taken  over  by  Gbvemmentj  and  nftid  ^ 
received ;  but  the  Emigrant  Tembus  took  no  part  in  that,  nor  did  Qangeliswe^s  ^prMcM 
include  them  in  any  way.  '' 

6041.  Have  the  Emigrant  Tembu  chiefs  or  people  made  any  request  at  any  time 
that  tbe  conditions  under  which  they  occunied  the  country  should  oe  alterect^rrNo, 
when  they  heard  that  their  country  was  to  oe  annexed,  they  protested,  'they  oaine-to 
me  for  personal  advice  as  to  how  they  could  prevent  the  annexation  when  me  tbaAtte 
was  before  Parliament^  in  1879.  I  advised  them  to  petition  Parliament,  imd  tol<{  them 
t}u4  was  the  only  way,  and  I  believe  they  sent  in  a  petition,  butt  witkoilt  anV 
eSEeet.  ' 

6042.  Bo  you  think  that  the  altered  conditions  of  Government  and  the  oohtetti*- 

51ated  annexation  of  tbeir  territory,  had  anything  tonio  with  the  rebellioti  in  Eknightirt 
^ambuland,  at  the  close  of  last  year  P — Certainly,  I  believe  it  is  what  hab'driveh  them 
into  war.    But  for  these  changes,  they  would  have  been  quiet  to  this  day. 

6043.  Are  you  favourable  to  that  annexation  being  proceeded  with  P — -No,  I  am 
not.  Immediately  you  annex  any  native  tribes  to  the  ccdony,  difficulties  will  spring  uti. 
You  have  more  or  less  to  administer  colonial  law,  and  that  is  not  suited  to  them  ia  theit 
present  condition.  Further,  I  would  say  that  the  annexation  of  Emigrant  Tembnland, 
without  the  consent  of  the  people,  would  be  an  act  of  injustice,  and  it  should  tiet  be 
proceeded  with.  * 

6044.  In  the  Gbvemment  of  the  Dependencies,  such  as  Fingolakid,  Tembuland, 
and  Qriqualand  East,  do  you  recommend  that  a  code  founded  on  a  basis  of  Kafir  law 
and  custom  should  be  framed  P — Yes. 

6045.  Would  you  have  the  law  to  recognize  such  native  customs  as  ukulobola  aara 
polyeamy.^ — ^M^  idea  is  simply  this:  When,  as  in  the  colony,  the  Gtoverniiient  htts 
complete  authority,  such  customs  should  be  put  down  by  law ;  but  in  the  Dependesioies 
where  the  circumstances  are  different,  and  the  Govenmient  has  not  the  same  powei^  ktiA 
authority,  I  do  not  think  it  advisable  to  suppress  it  by  law.  ' 

6046.  Under  present  circumstances  then,  would  you  allow  the  courts  to  recognise 
cases  of  ukulobola  m  the  Dependencies? — ^Yes,  I  think  so. 

6047.  And  in  cases  of  succession  and  inheritance  would  you  follow  the  native  law  P 
— YeS|  and  in  cases  of  inheritance  I  would  even  allow  natives  within  the  colony  to  have 
the  choice  of  availing  themselves  of  it,  or  of  the  colonial  law,  as  they  might  choose;      '* 

6048.  You  would  then,  allow  of  the  law  in  the  Depend^icieB  recogtiusing 
polygamous  marriages  P — ^Yes,  at  present.  My  opinion  is,  however,  that  the  Depetfjp 
enoiee  should  not  be  annexed  to  the  colony,  but  if  they  are  annexed  it  will  follow  thafc 
it  will  be  the  duty  of  our  G-ovemment,  as  a  Christian  Government,  to  refuse  its 
reoognition  of  these  customs. 

6049.  Has  it  ever  occurred  to  you  that  any  r^nedy  could  be  applied  to  bring  about 
an  improvement  in  the  social  condition  of  the  natives  with  r^ard  to  polygajboulT 
mamages  P — ^I  think  Gt)vemment  should  take  some  steps  for  the  future  to  put  4oim 
polygamy.  If  after  a  fixed  date,  it  was  required  of  all  natives  to  register  thetr  fln(^ 
mamage,  and  they  were  informed  that  no  other  marriages  would  be  legal  or'  rebogfdised, 
it  would  have  a  deterrent  effect.  -  ■    i' 

6050.  Would  it  be  safe  or  advisable  to  pass  such  a  law  P — Certainly.  Of  oovrsei 
there  should  be  no  interference  with  existing  marria^ ;  but  future  marriages  dhoidd 
be  subject  to  such  a  law,  and  this  could  be  corned  out  safely,  in  my  opimaU)' 
especially  in  the  colony. 

6051.  What  is  your  opinion  in  this  matter  with  regard  to  the  Dependences?' 
— ^If  the  Government  had  the  right  and  authority  to  do  it  there,  it  should-  be 
done  also. 

6052.  Would  it  be  safe  or  advisable  ? — Well,  it  would  scarcely  be  so  at  present, 
but  Government  should  continue  to  have  this  object  in  view. 

6053.  Are  you  favourable  to  the  opening  of  canteens  in  the  native  locations  P^^-« 
No,  certainly  not.  I  do  not  see  what  good  they  can  do,  and  they  will  certainly  do 
great  harm. 

6054.  Are  the  natives  here  becoming  more  addicted  to  drink  P — Yes,  eveiywlM^o- 
where  they  can  get  it.  ^     •*  *  i. 

6055.  How  mapy  cantqen?  c^re  there  in  the  T^xabookie*  location  P-^About<^jjg[)ttiis|i 
them. 
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Rer.  ^Mzir  Jaeph         6056.  Would  you  prohibit  the  sale  of  liq|uor  to  natives  in  the  locations,  or  to 
..  \.      *^'  .        natives  generally  in  the  colony  ? — I  would  prohibit  the  sale  to  natives  genenJly. 
Ofk  lOi^lsSl.     .    :    6057.  What  provision  would  you  make  for  travellers  ? — ^I  womd  allow  sale  to 
,    ;.  ■;■.  European  travellers,  but  not  to  natives. 

.6058.  Are  there  many  schools  in  the  Glen  Grey  district? — ^Tes,  we  have  ten  or 
|tw^e.u    The  childten  attend'pretty  well.     There  are  no  industrial  institutions. 

6059.  Wiould  it  be  possible,  with  the  assistance  of  Gk)venmient,  to  start  such 

,  ins^tutiqps  ?-^Yes,  I  think  so,  people  are  very  anxious  for  it. ''  As  an  illustration  of  the 

]Ui4iw^^i^  ^  "native  parents  during  last  year  and  this,  the  Tembus  of  this  district  and 

of  liwweyton,  sent  thirty  boys  away  to  Cape  Town  to  be  educated. 

..     ,  6060.  Sir  J.  JD.  BafTi/!j  Do  you  think  it  possible  to  find  a  jury  for  the  trial  of 

lOfseS-a^  a.dtouit  court  at  this  place  ? — I  think  a  few  might  be  pi^ed  from  the  natives 

pf  Hob,  district,  who  could  be  depended  upon  for  discharging  such  a  duty ;  but  the 

ooumber  of  »uch  met  are  few. 

,,906h. Do  you  think  it  advisable  to  make  an  experiment  of  that  kind  here,  to  see 
hoF  it  VO!*ld  work  ? — ^Well,  I  would  not  say  until  I  saw  how  the  jtrry  list  would  be 
framed.  There  are  twelve  or  fifteen  men  who  could  give  quite  as  impartial  a  verdict  as 
tjfty  EuTQpeans ;  but  I  would  not  depend  upon  the  people  generally.  There  axe  also 
ii^Ay  or  fifty  traders  fit  to  be  jurymen. 

6063.  Do  you  think  natives  would  appreciate  the  opportunity  of  taking  part  in  the 
administration  of  justice  ? — ^Tes,  I  think  they  would. 

.6068.  In  dvU  oases,  you  say  you  would  advise  assessors  to  sit  with  the  magis- 
trate#|  how; would  you  select  themP — ^They  could  be  selected  by  the  ma^strate  from 
among' the  headmen,  say  five  or  sn:.  ,         '^' 

{  ..    6064.:  Do  you  think  the  natives  would  apprediate  their  being  consulted  as  to  the 
fraaiing  of  municipal  regulations  P — ^Yes,  but  1  would  advise  that  in  such  case,  it  should 
be  under  the  supervision  of  the  magistrate.     Gradually  it  would  qualify  them  to  select 
iMnlta' represent  them!    It  would  tdso  enable  them  to  ventilate  their  grievani^s. .    . 
,    {   0066.  Would  you  recogzdze  ukulobola  in  the  colonial  courts  P — ^No. 

6066.  Can  you  see  anything  immoral  in  ukulobola  if  it  creates  an  obligation  on 
fy^  bride's  father  to  take  her  back  and  make  mrovision  for  her  P — ^I  would'  Isee  nothing 
immoral  in  that,  but  to  my  mind  any  recognition  of  ukulobola  would  be'  sufficient  to 
enooulage  the  natives  in  its  practice.  Its  chief  evil  is  that  it  makes  a  woman  property, 
and  they  will  never  be  Christianized  or  civilized  as  long  as  that  is  the  case.  I  think 
that  those  who  do  not  recognize  it  as  an  evil  have  not  a  proper  idea  of  what  it  is.  The 
mt^teet  objection  I  have  to  it  is  looking  at  it  from  a  Christian  point  of  view.  If  anv- 
thing  like  the  same  practice  exists  elsewhere^  it  exists  in  a  form  unconnected  with  i^e 
evils  accompanying  it  among  natives. 

6067.  Are  Kafir  heathen  women  more  ill-treated  by  their  husbands  than  the  wives 
of  other  tribes  within  the  colony  P — No,  I  do  not  think  so.' 

.  .6068.  If  a  man  gave  to  his  intended  father-in-law,  say,  ten  head  of  oattie,  upon 
hisiOQUsenting  to  allow  his  daughter  to  be  married,  and  the  &ther  afterwards  refused  to 
give  his  consent,  whatought  the  law  to  do  in  such  a  case  P — ^If  the  law  prohibits  ukulo- 
bola it  would  be  right  that  the  man  should  lose  what  he  gave. 

6069.  You  know  the  tenure  of  land  in  this  district,  do  you  think  it  woifld  be  wise 
ijOrCflAable  those  who  wish  to  have  individual  title  to  get  itP — Yes,  I  think  so,  for-  on 
nearly  all  our  out-stations.  Christian  natives  are  anxious  to  convert  their  land  into  indi- 
yidulil  tenure.    They  see  tiie  Government  moving  people  about,  and  think  that  by 

_  tifle  they  will  be  saved  from  that.  r  . 

6070.  What  machinery  would  you  devise  or  suggest  for  effecting  such  a  conversion 
of  tenure  from  the  commimal  to  individual  title  P — ^I.  think  if  a  majority  of  the  occu- 
pants of  sections,  at  a  meeting  where  the  Gx>vemment  officer  or  magistrate  is  present, 
4l(HiiUl  express  a  wish  for  individual  title,  it  should  be  given  them,  leaving  thet  remain- 
der iiiat  occupation  as  before. 

6071.  Has  there  been  any  feeling  against  individual  tenure  in  any  form  ? — ^Yes, 
bfut  this  has  arisen  from  the  surveys  having  been  made  without  any  reference  to  the 
qiHality  of  the  groimd  allotted,  or  what  was  previously  occupied,  and  also  because  the 
grant  was  too  small  to  admit  of  beneficial  cultivation.  I  have  known  cases  where  the 
stiTwy  gave  a  man  only  a  barren  piece  of  rock. 

6072.  When  grants  are  given  to  natives,  do  you  tliink  they  should  be  inalienable  P 
...Yes. 

;  6073.  Are  there  any  instances  of  grants  of  farms  to  natives  in  this  district  P— Yes, 
the  Christian  and  civilized  natives  occupy  them.  There  is  an  instance  of.  one  chief, 
Faxngela,  who  sold  his  farm  and  went  over  to  Emigrant  Tembuland.  His  cause  for 
joining  the  late  rebellion  was  the  losing  his  chieftainship.  He  had  only  attained  his 
iMJlOtifyy  but  was  not  allowed  to  exercise  any  sort  of  power  as  a  chief  here.     That 
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was  a  sore  point  with  him.     If  he  had  been  allowed  independence  over  the  border,  he  Hey.  Ebwtzer  Jouph 
would  have  taken  it,  and  given  up  his  farm  without  any  hesitation.  Womer. 

Oct.  Id,  1881. 

Petrus  Mahonga  and  Sam  Sigenu  examined. 

6074.  Sir  J.  D,  Barry.']  You  are  both  senior  headmen  in  this  district,  I  believe?  Petrus  Mahonga  and 
— *Ye8.  '*"'*  s^^**' 

6075.  What  were  you  before  you  became  headmen  ?— -We  both  resided  at  Mr.  J. 
C.  Warner's  place  at  Q-len  Grey,  and  assisted  him  in  the  management  of  Tembu  affairs. 

6076.  Ab  councillors,  did  you  have  a  knowledge  of  Tembu  and  Pingo  laws  ? — Yes. 

6077.  Are  you  Christians  P — Yes. 

6078.  Wer&  you  councillors  before  you  were  Christians  P — We  became  Christians 
after  that.     We  were  councillors  assisting  in  administering  heathen  laws. 

.6079.  Did  these  heathen  customs  then  recognize  ukulobola  P— Yes,  cattle  were 
paid  for  wives  in  those  days. 

6080.  When  a  son  was  married  was  it  the  custom  for  the  father  to  give  some  por^ 
tion  of  the  ikazi  to  help  his  son  P — Yes,  generally  with  the  first  wife  the  father  paid 
most,  if  not  all,  of 'the  cattle. 

6061.  And  the  wife  came  into  the  husband's  family,  and  the  son  had  a  different 
fant  and  supported  his  wife  P — Yes,  the  son  built  a  house. 

6083.  When  a  man  has  daughters  and  one  of  them  marries  she  leaves  his  family  P 
-^Yesj  and  enters  the  bridegroom's  family.     The  father  of  the  girl  receives  the  ikazi. 

6083.  Now,  suppose  his  daughter  was  afterwards  ill-treated  by  her  husband,  what 
would  she  have  a  right  to  do  P — The  girl  would  run  away  to  her  people. 

6084.  And  would  her  father  be  bound  to  see  that  she  was  righted  P — Her  father 
would  receive  her  and  inquire  into  the  matter. 

6085.  And  would  he  feed  and  support  her  until  she  was  righted.  Treat  her,  in 
&ct|;afi  a  daughter  P — The  father  would  receive  his  child,  and  take  care  of  her,  and  keep 
hsx  until  her  husband  came. 

6086.  But  suppose  the  husband  did  not  come  for  her  at  all,  what  would  become  of 
her  P — ^The  girl  would  remain  with  her  people  at  the  kraal.  They  would  not  move  in 
the  matter ;  ihey  would  leave  it. 

6087.  What  would  become  of  the  ikazi  ? — ^The  cattle  would  remain  at  the  father's 
kiaal  until  the  other  family  moved  in  the  matter. 

6088.  Suppose  the  girl  ran  away  without  just  cause,  and  the  husband  came  to  fetch 
her,  and  the  father-in-law  refused  to  give  her  up,  what  would  the  Kafir  law  say  ? — Ac- 
OQicEng  to  Kafir  law  the  father  would  have  to  give  up  the  cattle  if  the  girl  refused  to 
retuxki,  having  left  home  without  any  just  cause. 

6089.  Does  no  one,  besides  the  father,  receive  any  portion  of  the  ikazi  ? — He  dis- 
tributes the  cattle  amongst  his  near  relatives. 

6090.  Suppose  the  woman's  father  was  dead,  and  she  was  ill-treated,  and  she  went 
to  one  of  these  relatives  who  had  received  a  portion  of  the  ikazi  and  asked  for  help,  does 
the  Kafir  law  require  that  such  relative  shoidd  help  her  ? — If  the  kraal  to  which  she  be- 
Idnged  had  become  scattered,  then  she  could  go  to  the  relatives  who  had  obtained  cattle 
belonging  to  her  dowry,  and  could  claim  maintenance  from  them. 

6091.  Then  this  receiving  of  ikazi  imposed  upon  the  recipient  the  duty  of  main- 
tenance in  certain  cases  ? — Yes,  very  much  so. 

6092.  According  to  the  laws  then  in  force  could  a  father  marry  away  his  daughter 
to  anyone  he  liked  without  her  consent  P — Yes,  the  husband  was  chosen  by  her  father. 

6093.  But  suppose  the  woman  said  no,  I  hate  him,  and  that  he  was  an  old  man, 
and  a  bad  man,  and  she  said  I  won't  marry  him,  what  then  ? — In  some  cases  where  the 
father  was  a  kind  man,  he  would  consider  the  wislies  of  his  daughter,  and  not  force  her, 
in  other  cases  the  father  would  force  the  woman  upon  the  man,  even  to  the  extent  of 
beating  her. 

6094.  But  suppose  she  would  not  go  ? — If  a  girl  persisted,  even  after  beating  and 
ill-treatment,  she  would  finally  carry  the  day. 

6095.  Would  not  the  chief,  in  such  a  case,  according  to  Kafir  law,  punish  the  girl 
for  refusing  to  go,  or  would  he  leave  her  alone  ? — In  the  old  times,  if  a  case  became 
serious,  and  a  girl  ran  away  to  the  Great  Place  for  protection,  the  chief  would  reason 
with  the  fathei'  and  say,  "  those  cattle  had  better  be  given  back." 

6096.  But  suppose,  after  the  chief's  remonstrance,  the  father  of  the  girl  persisted, 
what  then  ? — A  man  would  not  go  against  the  wishes  of  the  chief,  and  would  then  find 
another  husband  for  the  girl. 

6097.  If  a  girl  really  persists  in  refusing,  Kafir  law  would  support  her  in  that  re- 
fusal ?— -Yes. 
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Iiftrua  MBkonga  and  6098.  What  was  the  usual  ikazi  in  those  days  P — It  was  not  always  the  8ame« 

Sam  Stffcnu.       sometiines  twenty,  sometimes  thirty. 
Oct.  19, 1881.  6099.  Did  you,  Mahonga,  marry  according  to  Kafir  custom  ? — Yes,  I  married 

according  to  Kafir  custom. 

6100.  How  many  wives  ? — One. 

6101.  Were  you  then  a  Christian  ? — No,  a  red  Kafir. 

6102.  Did  you  afterwards  marry  according  to  the  Christian  custom  P— Yes,  when 
I  became  a  convert  I  married. 

6103.  The  same  woman  P— Yes,  and  according  to  Christian  forms. 

Sam  Bigenu  said : — I  married  in  the  Wesleyan  church  and  gave  ikasi  before 
I  was  married. 

6104.  Do  you  consider  ukulobola  wrong  P — We  did  not  see  in  those  days  that  it 
was  bad, 

6105.  Do  you  say  now  that  it  is  wrong  P — We  people  have  become  converted,  and 
have  given  up  such  customs,  and  to  us  it  is  bad ;  but  to  those  who  have  not  given  ft  19 
it  is  not  bad. 

6106.  Then  you  do  not  condemn  it  in  those  who  are  heathen  P — No,  I  do  not 
think  that  it  is  a  bad  custom  amongst  the  heathen. 

6107.  Tell  us  the  evils  and  advantages  of  the  custom,  according  to  your  opinion  P 
—Mahonga  said : — It  is  bad  in  this  way,  that  a  man  buys  a  girl  and  she  beoomes  Us 
servant.  He  can  treat  her  badly  and  kill  her,  because  he  says  he  has  bought  her^  An- 
other point  from  which  I  see  ukulobola  is  bad  is,  when  I  marry  my  girl  to  a  man  who 
soon  aiter  dies,  then,  according  to  Kafir  custom,  the  relatives  of  the  deceased  come  to 
me  and  get  the  fifty  head  of  cattle  that  was  paid  for  her,  there  being  no  children,  and 
my  girl  returns  to  me.  Supposing  my  friend  Sigenu  here,  marries  my  daughter  and 
she  oies  at  my  place,  having  nad  no  children,  he  can  come  and  claim  the  cattle. 

Sigenu  said : — In  regard  to  the  ill-treatment  of  a  wife,  I  do  not  think  that  anyone 
can  say  that  a  wife  would  not  be  ill-treated,  even  if  no  cattle  were  paid.  Aooording  to 
our  law,  a  woman  is  inferior  to  a  man  at  all  times,  and  this  would  not  be  ohanflad  by 
the  payment  of  dowrv,  and  I  do  not  see  that  a  gift  by  the  son-in-law  to  his  f auier-in- 
law,  as  a  token  of  affection,  can  in  any  way  do  harm. 

6108.  Is  not  the  benefit  of  ukulobola  this,  that  the  woman  would,  if  deserted,  have 
her  father's  place  to  go  to  and  get  support,  because  of  the  ikazi  paid  P — ^Mahonga  said : 
— I  see  that  advantage  accruing  from  ukulobola  bein^  paid,  but  at  the  same  tune  I  oon- 
sider  the  girl  returning  to  her  relatives  who  were  Chnstians,  and  had  not  paid  dowry, 
would  receive  just  as  ond  treatment  as  in  the  case  where  a  dowry  had  been  paid. 

Segenu  said : — There  is  another  consideration  in  this  dowry  question,  tiiat  wheire 
no  dowry  has  been  paid  for  the  woman,  she  does  not  hold  the  same  status  in  the  kraal 
as  if  she  had  had  cattle  paid  for  her,  and  she  is  not  so  much  regarded  by  her  friends. 
A  woman  paid  for  and  a  woman  not  paid  for  would  never  be  regarded  as  being  on  on 
equality. 

Mahonga  said : — ^A  woman  is  never  thrown  away  by  any  of  her  relatives  even 
where  dowry  has  not  beenpaid. 

6109.  According  to  ETafir  law  can  any  man  who  paid  ukulobola  for  his  wife,  kill 
her  ? — ^No,  where  a  ^an  kills  his  wife  outnght  he  woiud  be  pimished  by  the  chief. 

6110.  Whether  he  had  paid  ukulobola  or  not  ? — ^Yes,  and  where  a  woman  ia  killed 
outright  it  would  be  reported  to  the  chief  and  a  fine  would  be  inflicted,  because  Uood 
had  been  spilt.  Where  a  woman  had  received  a  beating  from  her  husband,  and  the 
matter  was  reported  to  the  chief,  the  husband  would  be  fined. 

Mahonga  said  that  although  there  might  appear  to  be  some  contradiction  in  this 
statement  it  was  as  said. 

6111.  Was  the  pimishment  for  killing  always  a  fine  P — ^Yes. 

6112.  In  former  times  was  there  no  species  of  torture  practised  in  order  to  make 
them  speak  the  truth  in  any  case  brought  before  the  chief  P — ^No,  I  do  not  know  of  any- 
thing of  the  kind,  but  people  who  had  been  smelt  out  by  the  witch  doctor  were  tortured 
until  they  confessed.  After  their  confession  and  the  production  of  the  charm  they  had 
used,  some  would  be  allowed  to  live  and  others  would  be  kiUed. 

6113.  If  killed,  what  became  of  the  property  of  the  witch  P — Eaten  up. 

6114.  What  sort  of  torture  was  mostty  practised  ? — Hot  stones. 

6115.  Malionga,  how  many  headmen  have  you  imder  you  P — I  have  nine. 

6116.  Sigenu,  how  many  have  you  ? — I  had  three  xmder  me  before  the  war,  I  have 
now  two ;  in  addition  to  this  I  have  the  supervision  of  a  private  farm. 

6117.  Both  of  you  have  farms;  Government,  I  suppose,  gave  them  to 
you  P — Yes. 

6118.  Big  onesP — (Mohonga)  My  farm  is  2,000  morgen,  and  Sigenu's  farm  is 
1,000  morgen. 
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6119.  Are  you  satisfied  with  your  titles  P — Yos,  and  there  is  no  part  in  our  old  FtiruaM 
Xafir  life  which  can  compare  with  onr  present  condition.  ^'*_ 

6120.  And  you  would  not  like  to  Uye  as  formerly  P — ^No,  we  should  not  care  to  go      qcU  I 
back  to  our  old  life. 

6121.  Have  you  good  houses  P — ^Yes,  we  have  both  good  houses. 

6122.  Do  you  think  there  is  a  desire  amon^  the  natives  of  this  district  to  be  like 
yourselves,  and  get  land  P — To  get  farms  as  we  have  done  would  be  acceptable,  and  in- 
dividual title,  as  a  rule,  would  be  acceptable  to  the  more  civilized  and  advanced  of  the 
people ;  but  the  heathen  would  not  like  to  have  such  title. 

6123.  Are  the  people  living  on  the  farms  of  which  you  are  headmen,  heathens  P — 
Yes,  and  the  heathens  living  on  the  farms  would  not  like  the  land  cut  up. 

6124.  Are  there  some  christians  living  on  the  communal  fanns  P — Yes. 

6125.  Do  you  think  that  these  Christuiiis  would  like  to  have  their  part  of  the  kraal 
beaconed  oS  so  as  to  know  that  it  is  theirs,  and  that  the  Government  cannot  disturb 
them  P— The  Christian  natives  would  like  to  have  titles  given  them  to  their  kraals  and 
land,  and  also,  among  the  more  civilized  heathen  there  would  be  found  some  who  would 
like  to  get  individual  title. 

6126.  Doesn't  it  give  a  sense  of  security  to  know  that  the  Qovemment  cannot  de- 
prive you  of  that  title  P — Yes,  that  is  why  I  say  that,  in  addition  to  the  Christian 
notivee,  there  would  be  found  some  of  the  more  civilized  heathen  who  would  accept  it. 

0127.  Supposing  on  any  one  of  these  farms  in  your  sections,  the  majority  of  the 
people  wanted  to  get  titles  for  the  plots  they  occupy,  do  you  think  that  they  would  ask 
for  It  P— 

,  Sigenu  said: — On  the  farms  under  my  charge  there  are  very  few  Christians 
and  more  advanced  people,  there  are  only  one  or  two  here  and  there,  and  they  would 
not  be  able  to  carry  anything  like  a  majority  on  a  farm  to  ask  for  individual  title.   . 

6128.  Well,  would  it  not  be  a  good  thing  if  they  asked  for  it  P — ^If  the  people  are 
willibg,  yes,  then  I  think  it  should  be  done. 

W29.  Why  do  the  people  like  keeping  in  common  P — ^The  red  people  are  living 
aooording  to  their  customs,  and  living  tne  lives  they  do,  they  do  not  care  for  individutu 
tenure,  which  binds  them  down  more. 

6130.  But  by  degrees  do  you  think  they  will  see  the  benefits  of  individual  title  P — 
Xee,  perhaps  they  will  in  time,  especially  when  they  see  the  more  advanced  getting 
their  plots  of  land  and  improving  them.  They  will  then  be  able  to  see  the  advantages 
of  induvidual  tenure,  but  we  are  of  opinion  that  they  should  only  have  it  when  they 
aak  for  it,  and  that  it  should  not  be  forced  upon  them. 

6131.  Are  the  people  under  you  satisfied  P — ^Yes,  all  the  people  under  us  are  very 
well  satisfied. 

6132.  Are  there  many  intelligent  men  among  those  under  you  P — ^Yes,  there  are 
Boine  men  who  have  good  heads. 

6133.  And  well  to  do  P— Yes,  well  to  do. 

6134.  Have  you  any  water  leadings  P — Yes. 

6135.  Have  you  any  rules  as  to  how  the  water  is  to  be  distributed  P — Wliere  men 
combine  to  take  out  a  water-furrow  the^  arrange  amongst  themselves  how  it  should  be 
distributed.     Sometimes  they  have  a  dispute  and  come  to  us,  and  we  settle  the  matter. 

6136.  At  times  there  are,  I  suppose,  cases  of  trespass,  do  you  settle  those  P — ^No, 
in  any  case  of  damage  done  to  garden  land  the  matter  is  ruled  by  the  decision  at  the 
office. 

6137.  Do  you  like  that  P — The  people  here  have  got  into  the  way  of  acting  by  the 
Pound  law,  and  if  cattle  are  found  on  their  land  they  are  taken  to  the  pound. 

6138.  Is  your  present  condition  satisfactory,  and  do  you  fairly  represent  the  views 
of  the  people  P — The  people  are  very  well  satisfied. 

6139.  Axe  there  any  of  you  who  vote  for  a  representative  in  Parliament  P — Yes. 

6140.  Do  you  like  to  have  your  views  represented  in  Parliament  ? — It  is  many 
years  since  we  first  acquii'ed  the  right  to  vote  for  members  of  Parliament.  At  the  time 
we  valued  the  privilege  ;  we  thought  it  was  something  to  bo  under  the  colonial  law. 
Year  after  year  wo  were  called  upon  to  vote,  and  agents  for  representatives  have  come 
amongst  us  from  time  to  time,  and  have  said  vote  for  so-and-so;  he  is  the  man  to  look 
after  your  interests ;  and  we  voted  accordingly,  but  as  soon  as  Parliament  is  dissolved 
we  hear  nothing  more,  and  we  have  never  found  the  man  yet  who  has  done  anything 
for  us,  nor  have  any  of  tne  promises  made  us,  when  our  votes  were  required,  been 
carried  out. 

6141.  What  do  you  more  paiiicularly  want  done? — There  are  many  matters  which, 
in  the  com^se  of  years,  require  attention,  even  amongst  the  natives,  and  we  refer  to  these 
things  generally. 

61 42.  Have  you  ever  been  to  Queen's  Town  to  see  the  trials  before  the  judge  P— Yes. 
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jpiftrut  Mahtmga  and  6143.  Would  you  like  a  circuit  court  to  come  here,  so  that  natives  and  men  like 

8am  Sigenu.       yourselves  might  be  amongst  the  jury  to  try  cases  whidi  arise  here  ? — We  should  like 
Oct  19,  188U      fi^  to  hear  aoout  the  constitution  of  this  jury. 

The  President  having  explained  the  system  of  trial  by  jury,  the  witnesses  said  :~ 
We  are  somewhat  doubtful  whether  there  would  be  sufficient  fit  men  here  for  jurvmen, 
though  we  think  there  might  be,  but  there  are  men  in  the  location  capable  of  acting  as 
jurors. 

6144.  Would  you  like  to  see  natives  assisting  the  judge  in  oases  arising  in  the 
district  ? — Yes,  we  think  the  people  would  like  it. 

6145.  Is  there  anything  you  would  like  to  bring  to  the  notice  of  this  Gdmmiosion  f — 
Mahonga  said  :— When  Emigrant  Tembuland  was  occupied  by  the  chief  GFeodo  he 

gave  my  son,  Johdinnes  Mahonga,  a  farm ;  this  was  at  a  plaice  called  Seplani.  After- 
wards tne  chief  was  removed  from  the  occupation  of  Seplani  northward,  and  the  place 
was  allotted  to  the  chief  Stockwe,  who  ratified  the  grant  ffiven  by  G-ecelo  to  my  son ;  the 
boundaries  were  pointed  out,  and  Mr.  Warner,  then  Tambookie  Agent,  gave  my  son  a 
certificate  which  is  now  in  my  possession.  It  was  ordered  bv  the  chid  that  oertain 
people  belonging  to  his  tribe  ^ould  be  allowed  to  live  on  this  farm,  and  in  the  famine, 
should  surveying  operations  be  carried  on  there,  they  might  be  removed.  Duiingthe 
late  disturbances  all  these  people  who  were  on  the  farm  joined  in  the  rebellion.  jKve 
of  the  men  placed  by  me  on  the  farm  remained  loyal,  and  came  over  to  the  oolonial 
side.  Since  the  war  Mr.  Levey  has  refused  to  recognize  this  grant  made  to  my  son 
Johannes,  who,  at  the  time  of  the  outbreak  of  the  war,  was  at  tne  station  to  which  he 
had  been  appointed  by  the  church  to  which  he  belongs  at  Mount  Arthur.  Mr.  Levey 
says  that  he  will  give  the  house  and  the  lands,  out  will  not  recognize  the  &xm 
boundaries.  I  do  not  know  whether  this  Commission  has  any  power  to  deal  with  the 
case ;   if  it  has  I  should  like  to  bring  it  before  their  notice. 

6146.  Would  you  like  all  marriages  to  be  registered  if,  by  so  doing,  they  would 
allow  cases  arising  out  of  them  to  be  brought  into  court  P — It  would  be  a  vexy  good  law 
as  a  check  to  polygamy,  but  the  people  would  not  like  it. 

6147.  But  polygamous  marriages  would  also  be  registered  up  to  a  certain  date. 
Do  you  think  there  would  be  any  difficulty   in    obtaining    such   re^Lstratioin  ? — 
I  do  not  think  there  would  be  much  difficulty  in  registering  all  marriages  if  the  people 
knew  there  was  no  restriction. 

6148.  Is  the  chief  wife  the  first  married  wife,  or  do  they  select  the  chief  wife  after- 
wards P— Amongst  common  people  the  first  wife  is  the  principal  wife. 

6149.  And  is  it  not  a  good  law  that  it  is  so  P — ^Yes. 

6160.  Would  they  have  any  objection  to  register  the  first  wife  if  the  ukulobola 
given  with  her  was  dealt  with  by  the  court  P — I  think  they  would. 

6151.  Do  you  know  when  all  marriages  take  place  on  your  sections  ? — ^There  is  no 
report  made  to  us  of  a  wedding,  but  when  it  comes  to  a  question  of  hut-tax  a  man  says: 
well,  I  have  paid  for  one  wife  hitherto,  now  I  have  to  pay  for  two,  and  perhaps  after  a 
while  he  will  say,  I  have  now  to  pay  for  three. 

6152.  Are  there  any  forced  marriages  P — ^The  girls  take  care  of  themselves  now. 

6153.  You  would  Imow  at  once  when  any  woman  was  being  forced? — ^Tes,  and 
we  would  stop  it  at  once. 

6154.  TAi,  Stanford,']  Do  you  like  to  see  canteens  established  amongst  the  natives 
in  this  district  P — If  they  were  any  means  of  stopping  them  we  should  be  glad  to  see 
them  used.  The  character  of  the  people  is  going  down  very  much  in  consequence  of 
their  becoming  more  addicted  to  diink. 

6155.  Would  it  be  a  hardship  if  oil  canteen  keepers  were  prohibited  from  selling 
liquor  to  natives  P — This  brandy  is  destroying  our  nation,  and  no  law  would  give  vm 
greater  satisfaction  than  a  law  prohibiting  it,  to  ourselves  included. 

6156.  How  would  you  like  to  see  liquor  sold  to  a  white  man  and  not  to  a  black 
man  P — I  cannot,  of  com'so,  speak  for  a  miserable  dnmkard  who  cannot  control  himself^ 
but  I  am  of  opinion  that  every  decent  man  would  be  quite  satisfied  to  see  white  men  go 
to  a  canteen  and  buy  brandy  and  know  that  he  could  not  get  any  himself. 

6157.  Do  you  consider  the  Spoor  law  a  good  one  ? — 

Mahonga  said  : — I  do  not  approve  of  this  law  because  it  punishes  the  innocent 
with  the  guilty. 

Sam  Sigonu  said,  that  doing  away  with  it  would  have  its  disadvantages.  A  thief 
could  steal  and  cat  the  stolen  meat  in  security,  knowing  that  he  could  not  be  followed 
up,  We  both  think  that  in  regard  to  locations  which  are  within  the  colony,  living  as 
we  are,  that  the  Spoor  law  should  not  be  recognized,  but  we  think  it  is  a  system  which 
should  not  be  done  away  with  in  the  Dependencies. 

6158.  Why  not?— 

Mahonga  said : — ^I  think  the  law  should  not  apply  here  because  we  are  in  the  odUmj 
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proper,  and  it  is  not  part  of  the  colonial  law.  If  it  were  part  I  should  say  it  ought  to  PetrutMaki 
exist  amongst  us  here.  But  even  the  innocent  would  have  to  suffer  with  the  guilty  Sam^^ 
in  the  Dependencies.  Oct.  19, 

Sigenu  said — The  good  people  would  suffer  more  from  the  conduct  of  the  rogues 
where  tnere  is  no  spoor  existing,  because  the  bad  would  steal  property  from  the  good 
people  and  be  able  to  eat  it  in  seciuity,  knowing  it  could  not  be  traced ;  but  where  you 
nave  the  Spoor  law  it  is  the  means  of  manv  thefts  being  discovered  when  they  would 
otherwise  not  be  brought  to  light.  We  wish  to  say  that  we  have  been  long  and  faith- 
ful servants  for  the  Government.  We  worked  for  the  Government  as  youths,  and  to- 
day we  are  grey-headed  men,  yet  we  only  draw  pay  at  the  rate  of  £1  per  month.  We 
thmk  some  larger  remuneration  should  be  made. 

6159.  To  what  do  you  attribute  your  success  in  life  and  the  advancement  you  have 
m%de  P — We  two,  and  a  good  many  more,  owe  our  success  in  life  to  the  teaching  of  the 
late  Mr.  J.  C.  Warner,  who  took  us  when  we  were  very  young  men.  He  was  very 
persevering  with  all  the  men  he  trained ;  if  a  man  fell  away  he  did  not  give  him  up,  but 
tried  again  and  again.  He  was  constant  in  his  advice,  and  in  telling  us  what  we  were 
to  diO.  He  had  a  very  great  idea  of  making  us  adopt  European  manners  and  life.  He 
had  great  influenet  with  ms,  and  we  exerted  ourselves  to  please  him. 


Sautheyvilky  Thursday,  20th  October^  1881. 

PRESENT  : 

Sir  J.  D.  Barey. 
W.  E.  Stanford,  Esq.  |  J.  Ayliff,  Esq.,  M.L.A. 

E.  S.  EoLLAND,  Esq. 

Chirks  Joseph  Levey ^  Esq.,  examined. 

6160.  Sir  J.  D.  Barry. ']  You  are  magistrate  here,  I  believe  ? — ^Tes.  Mr.  Charles 

6161.  How  long  have  you  been  magistrate  ? — I  have  been  five  years  in  this  ^^ 
district.     I  was  in  Fingoland  before,  and  in  the  Transkei  under  Captain  Blyth.                   Oct.  20, 

6162.  And  you  administer  the  laws  here  in  the  same  way  as  there  ? — Not  exactly 
the  same ;  there  I  was   a  political  agent,  and  the  chiefs  held  power.     There  was ' 
Gangelizwe,  Gecelo,  Stockwe,  and  Darala,  also  Matanzima.     Until  lately  Saint  Mark's 
was  part  of  my  district,  and  Matanzima  is  in  that  district.     I  have  no  chief  here,  and 
no  tnbal  organization. 

6163.  Before  the  rebellion  did  these  chiefs  exercise  jurisdiction  P — Yes,  subject  to 
on  appeal  to  me  they  did. 

6164.  In  all  cases  had  they  jurisdiction  P — ^Yes,  in  all,  except  serious  cases  such  as 
murder. 

6166.  How  did  you  deal  with  serious  cases  ? — Previous  to  being  imder  the  chief 
magistrate.  Major  EUiot,  and  when  I  was  here  as  Tembu  Agent,  it  was  the  custom  for 
the  chiefs  to  report  any  serious  cases  that  happenefl  in  their  locations  to  me.  They 
were  then  instructed  to  punish  the  parties,  giving  full  particulars  to  me,  so  that  I  might 
see  that  no  injustice  had  been  done.  In  every  serious  case,  a  chief,  before  carrjdng  out 
his  sentence,  had  to  report  to  me,  and  the  penalties  imposed  were  fines  which  were  dis- 
posed of  by  the  chief. 

6166.  Were  there  any  miurder  cases  P — Yes,  and  the  chief  dealt  with  them. 

6167.  How  ? — With  the  aid  of  councillors,  and  punished  with  the  entire  con- 
fiscation of  property.     There  was  no  such  thing  as  capital  punishment. 

6168.  These  cases  of  mimier  you  know  01,  were  they  wilful  murder  cases  P— I  do 
not  think  so. 

6169.  Having  confirmed  sentence,  did  you  communicate  with  the  Government  on 
the  subject  ? — No,  I  simply  api)roved. 

6170.  They  dealt  with  the  case,  you  approved,  and  there  was  no  further  notice 
taken  of  the  matter  ?— If  I  had  disapproved  I  should  have  communicated  with  the 

Government. 

6171.  Did  that  system  answer  P — I  don't  think  so,  for  there  was  not  sufficient 
power  in  the  hands  of  the  Qt)vemment,  and  I  don't  think  the  people  were  satisfied  with 
the  system.  It  was  very  well  for  the  chief,  but  the  people  did  not  like  it,  and  Qt)vem- 
ment  had  no  direct  power  to  interfere.  # 

YV 
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Mr.  Charka  joteph  6172.  Had  you  an  J  police  under  you  P — Yes,  they  are  called  messengers. 

^^^'  61 7»).  But  did  not  they  act  as  police  under  the  direction  of  the  chief  P — No.    They 

Oct.  20, 1881.       communicated  from  me  to  the  chief,  and  so  forth.     They  were  natives. 

6174.  During  these  two  years  were  there  anj  appeals  to  you  P— Yes,  a  number. 

6175.  Then  did  you  re-open  and  hear  the  whole  case  P — Yes,  and  took  down  the 
evidence  in  >\Titing. 

6176.  Were  you  aided  by  native  councillors  P — Yes,  I  appointed  them  by  selecting 
people  at  the  office,  or  in  special  cases  sent  f  o^  people  to  attend  and  assist  me.  I  usually 
selected  men  of  weight  or  experience. 

6177.  Were  such  men  not  councillors  P — They  were  generally  ooimaillors. 

6178.  How  many  did  you  select  P — From  four  to  six,  or  perhaps  more.  Cases 
were  both  ci^'il  and  criminal,  and  I  had  but  one  form  of  dealing.  I  was  aided  very 
much  by  them,  and  I  allowed  the  prisoner  to  chaUengo  any  of  these  councillorSy  and  if 
I  foimd  that  there  was  a  friend  among  them,  I  took  another.  I  found  them  very 
usef uL  They  examined  into  cases  very  closely,  and  showed  a  considerable  amount  of 
intelligence. 

6179.  You  allowed  the  prisoner  to  be  examined  P — I  did. 

6180.  Wliat  penalties  did  you  impose  ? — Fines  of  cattle. 

6181.  What  became  of  this  cattle? — It  was  apportioned  to  the  chief  and  the 
messengers,  I  retained  nothing  on  accoimt  of  Government. 

6182.  After  these  two  years  what  was  the  inodas  operatidi? — I  was  then 
appointed  resident  magistrate. 

6183.  Have  you  got  that  appointment  here  P — No,  my  appointment  was  burnt 
during  the  late  rebellion. 

6184.  Well,  imder  that  authority  you  acted  P — Yes. 

6185.  Did  that  authorize  you  to  administer  law  in  any  particular  way  ? — Tes,  it 
authorized  me  to  use  Kafir  law. 

6186.  And  did  you  go  on  in  the  same  way  as  before  P — No,  not  exactly. 

6187.  Where  was  the  difference  P — In  criminal  cases,  instead  of  the  chief  having 
any  claim  upon  the  fine  it  was  sold  on  account  of  Government.  All  fines  of  stock  were 
so  treated  and  accounted  for  in  the  usual  way,  the  proceeds  forming  part  of  the  colonial 
revenue.     The  fines  in  civil  cases  went  to  the  plaintiff. 

6188.  Did  the  Gcemment  retain  anything  as  a  fee  P — No,  nothing.  All  went 
to  the  plaintiff. 

6189.  Had  you  an  umsila  ? — No ;  the  policeman  carried  out  the  judgment,  {kAwmla 
had  been  done  away  with.  The  sheriff  received  pay  from  the  Government  in  cnininal 
cases,  as  I  have  said,  the  fine  went  to  the  Government. 

6190.  Was  the  officer  in  that  case  paid  by  the  cattle  P — No. 

6191.  How  do  you  dispose  of  this  cattle  ? — By  auction  on  the  last  day  of  every 
month. 

6192.  Suppose  a  man  was  fined  five  head  of  cattle,  and  he  brought  five  head,  but 
very  poor  animals,  how  would  you  deal  with  such  a  case  ? — If  they  were  very  poor  I 
would  send  them  back.  They  are  supposed  to  be  an  average  class,  worth  from  two  to 
four  pounds,  perhaps  now  they  would  be  dearer. 

6193.  Aud  you  have  continued  to  administer  justice  in  this  way  ? — I  have.  I  still 
fine  in  this  manner,  though  there  are  cases  occasionally  where  I  impose  a  money  fine. 
Sometimes  a  more  civilized  man  is  better  able,  and  would  prefer  paying  money,  but 
this  is  the  exception  to  the  rule. 

6194.  But  surely  a  man  can  sell  cattle  here  ? — There  are  times  when  the  natives 
have  not  sufficient  money  to  buy  cattle. 

6195.  There  are  shops  in  the  district,  couldn't  they  dispose  of  their  cattle  there  and 
come  back  and  pay  a  fine  ? — Yes,  perhaps  so,  but  probably  the  trader  would  give  his 
price. 

6196.  What  advantage  is  there  to  the  Government  in  fining  in  cattle  P — I  do«  t 
see  any  particular  advantage,  but  it  is  simply  the  custom  of  the  natives  to  pay  in  cattle. 

6197.  Don't  you  think  it  would  be  better  if  all  fines  were  to  be  in  money  ? I 

think  so. 

6198.  Is  there  a  poimd  in  the  district  ? — No. 

6199.  How  are  trespass  cases  dealt  with  ? — There  are  fixed  rules  throughout  the 
country;  and  if  cattle  trespass  on  cultivated  land,  the  owners  are  liable  to  a  fine  of  a 
certain  sirni  for  a  trespass  by  day,  and  of  a  certain  sum  if  the  trespass  be  at  night.  I 
believe  it  is  a  dollar  for  a  horse  at  night,  and  sixpence  in  the  day  time.  If  the  owner 
of  the  horse,  say,  fails  to  claim  it  from  the  person  in  whose  garden  it  trespassed,  it  is 
sold.  It  is  rather  a  hardship  on  many  of  the  people,  as  numbers  of  natives'  horses 
have  been  sent  into  the  colony  and  sold,  and  they  may  have  had  no  opportunity  to 
claim  them« 
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6200.  Is  there  any  reason  why  there  should  not  be  a  pound  here  ? — ^No,  I  think  Mr.  Charles  Joseph 
it  would  be  a  very  good,  thing.     In  the  colony  it  creates  a  good  deal  of  heart  burning,  Zevey, 
and,  unless  modified,  it  would  do  the  same  here.     I  think  the  charges  are  too  high.     I  Oct.  ro,  1881. 
think  a  fixed  sum  should  be  made  in  cases  wliore  animals  trespass  on  cultivated  lands, 

and  a  charge  of  three-halfpence  mileage  might  be  allowed,  in  other  respects  tlie  prin- 
ciples of  the  Pound  Ordinance  might  be  adopted. 

6201.  Would  there  be  any  difficidty  in  getting  a  man  to  take  charge  of  a  pound  ? 
— I  don't  think  so. 

6202.  Do  the  natives  about  here  understand  that  those  who  have  stock  must  see 
that  they  must  be  looked  after  both  by  day  and  night  ? — ^They  do. 

6203.  And  that  then  the  gardens  need  not  be  protected  ? — ^Yes,  but  those  who 
have  stock  must  guard  it.  I  would  make  a  difference  in  the  charge  when  the  land  was 
endosed. 

6204.  Do  you  think  it  is  better  to  have  a  general  law  in  regard  to  this  trespass  or 
poundage,  or  to  have  a  local  law  for  each  j)lace  ? — Better  to  have  a  general  law  which 
could  be  made  applicable  to  tliis  district. 

6205.  Are  you  in  favoiu:  of  a  criminal  code  for  these  Dependencies  ? — Yes. 

6206.  In  this  criminal  code  would  you  adopt  the  laws  of  the  colony  or  not  P — In 
some  respects  I  shoidd. 

6207.  How  far  would  you  adopt  them,  and  in  what  respect  P  Would  you  adopt 
the  criminal  laws  generally  of  the  Cape  Colony  P — In  the  case  of  murder,  for  instance, 
I  would  not. 

6208.  What  would  be  your  law  ? — I  woidd  adhere  to  the  custom  of  confiscation  of 
property,  taking  the  offender's  cattle  and  sentencing  him  to  transportation  or  imprison- 
ment and  corporal  punishment,  but  not  to  death. 

6209.  Why  not  deatli  P — I  don't  tliink  it  would  meet  with  the  views  of  the  people 
at  the  present  time,  and  I  think  it  would  create  an  irritating  influence.  They  look 
upon  an  execution  as  another  murder. 

6210.  Do  you  think  that  people  wliose  friends  are  deliberately  murdered  would  bo 
satisfied  where  the  miurderers  were  simply  whipped,  imprisoned,  or  fined  ? — Unite 
satisfied ;  they  have  been  accustomed  to  it  for  generations. 

6211.  How  would  you  deal  with  the  Europeans  who  committed  murder  hereupon 
natives,  or  upon  Europeans  ? — I  should  apply  the  colonial  law  to  them.  I  think  in 
cases  of  that  kind,  that  the  olfenders  should  be  sent  to  the  colony  to  be  dealt 
with. 

6212.  Do  you  tliink  that  it  would  bo  wise  if  a  man  committed  mmxler  upon  a 
Kafir  here,  that  he  should  bo  sent  to  the  colony  to  be  tried  P — Yes,  I  think  so,  and  that 
the  people  would  be  satisfied. 

6213.  Suppose  a  heathen  here  committed  a  murder,  where  woiddyoutry  the  case  ? 
— I  think  in  the  colony,  and  all  the  witnesses  should  be  sent  there. 

6214.  Suppose  two  men,  the  one  a  European,  the  otlier  a  Tembu,  were  engaged  in 
the  same  theft,  or  breaking  into  a  shop,  how  would  you  try  that  case  P — I  should  send 
it  to  the  colony. 

6216.  Do  you  now  send  Europeans  to  the  colony  ? — No,  I  try  them  here  ;  but  a 
serious  criminal  case,  or  murder,  say,  I  woiUd  send  it  to  the  colony,  but  I  have  not  had 
any  such  serious  case  here. 

6216.  Hitherto  has  it  not  been  very  inconvenient  to  have  this  double  system  of 
laws  here  P — Yes,  and  not  only  that,  but  the  double  system  of  procediu-e,  one  in  the 
colony,  and  one  in  the  Dependencies.    It  woidd  be  very  inconvenient. 

6217.  Cannot  you  conceive  any  other  system  of  dealing  with  these  cases  ? — No, 
with  the  exception  that  for  all  European  or  serious  cases,  a  judge  from  the  colony 
should  try  at  a  circuit  court. 

6218.  If  a  judge  were  to  visit  this  place,  do  you  think  that  a  jmy  would  be  pro- 
curable, capable  of  dealing  with  these  more  serious  cases  ? — I  think  men,  competent 
as  jurymen,  ooidd  be  foimd. 

6219.  Where  P — In  the  district,  at  St.  Marks',  even  in  Fingoland,  I  tliink  there 
are  many  educated  respectable  natives  quite  as  intelligent  as  Europeans. 

6220.  Woidd  you  have  a  distinct  system  of  laws  for  the  Dependencies  P — Yes. 

6221.  Would  you  have  the  system  of  collective  responsibility  P — Not  for  this  district, 

6222.  For  any  district  would  you  have  it  P — I  think  it  wo\dd  apply  to  district^ 
less  advanced  than  this. 

6223.  Wliere  they  have  chiefs,  for  instance  P — Yes. 

6224.  Would  you  in  any  other  district  recommend  that  some  judicial  authority  be 
left  in  the  hands  of  the  chiefs  P — I  should  not  advise  any  judicial  authoiity  to  be  left  in 
the  hands  of  the  chiefs ;  but  in  some  districts  we  cannot  take  away  the  authority  they 
already  possess. 

vv2 
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Mr.  aarhn  joaeph  6225.  But,  ill  this  case,  if  the  principle  of  collective  responsibility  was   aUow^ 

^^y*  would  it  not  work  in  justly  ? — In  some  cases  it  would,  but  more  often  it  brings  out  the 

Oct.  20  1881.       thief 8.     For  instance,  the  spoor  of  a  horse  is  traced  on  to  a  certain  location  ;  oolleotive 

responsibility  there  would  induce  people  to  try  and  find  out  the  thief. 

6226.  Do  I  understand  you  to  say  that  where  there  is  a  native  chief,  not  appointed 
by  the  Government,  who  has  authority  over  the  people  in  the  Dependencies,  you  would 
have  this  collective  responsibility  continued  ? — Yes,  but  only  in  such  cases. 

6227.  Have  you  any  disputes  here  between  master  and  servant  ? — Occasionally. 

6228.  What  law  do  you  apply  ? — The  ordinary  colonial  law  of  contract. 

6229.  Who  are  the  masters  here  ? — The  land  owners. 

6230.  Do  you  mean  natives  also  ? — Yes. 

6231.  Who  are  the  servants  then  ? — Perhaps  poor  relatives,  or  natives  from  other 
tribes. 

6232.  If  a  servant  breaks  his  contract,  how  can  you  force  him  to  keep  his  agrea- 
ment,  or  punish  him  ? — Servants  are  generally  hired  by  the  year.  Sometimes  there 
is  a  dispute  between  the  parties,  and  the  servant  wants  to  leave  within  six  months.  If, 
upon  enqui]^,  I  find  thei^e  is  sufficient  reason,  I  break  the  contract. 

6233.  Have  you  a  goal  here  ? — Yes. 

6234.  Do  you  ever  sentence  men  to  imprisonment  P — Yes,  in  serious  cases  of  theft, 
because  where  men  have  not  property  to  pay  a  fine  they  must  be  punished  some  other 
way. 

6235.  Have  you  a  criminal  case  book,  and  a  civil  record  book  P — ^Yes,  and  shall  be 
pleased  to  supply  a  copy  of  it. 

6236.  If  we  frame  a  code  of  laws  for  the  Depf iidencies,  would  you  adopt,  in 
criminal  cases,  part  of  the  colonial  law  P — Yes. 

6237.  In  the  civil  cases  would  you  adopt  the  colonial  law  at  all  P — ^No,  I  would 
simply  take  it  according  to  the  old  Kafir  law.  In  all  serious  cases  I  would  have  a  jury, 
but  in  murder  cases  the  trial  should  take  place  in  tlie  colony.  I  should  have  the  magis- 
trate here  aided  by  assessora,  who  should  be  selected  from  amongst  the  best  men. 

6238.  Mr.  Sfntifonl,']  When  was  the  right  of  appeal  from  the  chief  to  you  estab- 
lished ? — ^I  foimd  it  already  established  when  I  came  here. 

6239.  Are  you  aware  whether  there  was  such  an  appeal  in  Mr.  Warner's  time? — ^I 
think  there  was  an  appeal  in  some  cases,  but  I  cannot  specify  any  instance. 

6240.  I  presume  that  you  consider  the  people  were  not  satisfied  with  the  absolute 
power  possessed  by  the  chiefs  P — Yes,  they  are  not  satisfied. 

6241.  Is  the  country  formerly  occupied  by  Grecelo  and  Stockwe  vacant  P — ^Yes,  it 
is  almost  vacant. 

6242.  Can  you  state  the  number  of  loyals  remaining  in  Stookwe's  location  f — 
Nearly  a  himdred  families. 

6243.  Are  these  families  chiefly  among  the  Christian  people  P — Yes. 

6244.  What  was  the  strength  of  Stockwe's  tribe  P — About  five  or  six  hundred 
fighting  men. 

6245.  In  the  rebellion  nearly  the  whole  of  the  tribe  wont  with  him  P — His  people 
divided ;  one  part  were  not  with  liim,  but  tliey  could  not  get  away,  but  the  greeto 
part  of  his  tribe  were  with  him  ;  still,  I  should  think  that  if  they  had  had  the  oppor- 
tunity of  getting  away,  not  more  than  half  his  men  would  have  gone  with  him. 

6246.  Does  that  not  show  that  the  people  sympathised  with  the  chief,  and  were 
not  dissatisfied  with  the  power  he  exercised  over  them  P — No,  I  don't  think  so.     The 

>eople  on  his  location  did  not  know  he  was  going  to  rebel ;  had  they  done  so  there  is 
[ittfe  doubt  but  that  many  would  have  fled  to  tlie  colony.  My  opuiion  is  given  after 
very  careful  consideration  :  and  in  this  matter  I  don't  think  the  people  would  have 
gone  to  the  extent  they  did  but  for  the  chiefs.  The  people  began  to  loot  the  shops,  but 
it  was  at  the  order  of  the  chief,  and  they  did  not  know  the  full  importance  and  serious- 
ness of  the  step  they  were  taking. 

6247.  In  your  opinion  did  Cxecelo  lead  his  people  into  the  war  or  they  him  ? — 
I  don't  know,  but  I  think  that  if  Gecelo  could  have  got  his  cattle  out,  and 
into  the  colony,  then  he  would  never  have  fought,  and  only  a  small  portion  of  his  tribe 
joined  the  insurgents. 

6248.  Are  you  aware  of  the  way  in  which  these  people  were  originidly  settled  in 
this  part  of  the  country  ? — I  believe  it  was  the  wish  of  the  Government  that  all  the 
Tembus  should  move  here  in  exchange  for  their  own  country.  Tliey  came  over  here, 
and  were  supposed  to  be  imder  their  own  laws  and  customs.  They  were  located  exactly 
in  the  same  way  as  the  Fingoes  in  Fingoland,  and  upon  the  same  terms. 

6249.  For  some  time,  I  believe,  you  acted  as  political  ad\'iser  to  the  chief  and 
people  P — Yes,  although  I  acted  as  magistrate. 

6250.  By  what  authority  has  a  change  been  introduced  amongst  tliese  people  ? — 


n; 


MINUTES   OF   E\1DENCE,  349 

Simply  because  Government  thought  some  alteration  necessary.     A  great  meeting  was    Mr.  charlet  Jot^ph 
held  by  Mr.  Ayliff,  who  told  them  they  would  have  to  pay  hut-tax.     I  was  present  at  '^^• 

that  meeting,  and  the  tax  was  agreed  to.  Oct.  20, 1881. 

6251.  l)id  the  people  bring  forward  any  grievances  as  to  their  being  deprived  of 
rights  which  had  been  granted  to  theili  ? — I  don't  think  so,  but  I  may  state  that  I 
know  it  for  a  fact,  that  the  chief,  Avithout  my  knowledge  and  consent,  desired  to  have 
certain  rights  which  he  claimed  to  be  his,  but  which  would  be  against  the  wishes  of  the 
people,  who,  by  a  large  majority,  would  oppose  the  object  of  such  a'petition.  My  policy 
was  to  weaken  the  power  of  the  chief  gradually,  and  by  so  doing  I  saved  this  coimtry 
being  involved  in  the  rebellion  ;  and  this  policy  has  been  going  on,  with  the  approval 
of  the  people,  who  would  like  the  power  of  the  chief  lessened. 

6252.  Can  you  give  an  instance  P — ^Well,  some  of  the  leading  men  frequently  came 
to  me  and  pointed  out  that  they  were  being  harshly  treated.  Those  who  had  accumu- 
lated property,  or  had  been  among  the  Dutch,  were  looked  down  upon.  Any  man  who 
possessed  sheep  was  treated  with  contempt  as  belonging  to  the  English.  Of  course,  I 
couldn't  interfere;  but  I  recollect  speaking  to  these  people  at  the  time,  and  adAdsed  them 
to  be  subordinate  to  the  chief,  and  obey  him,  and  said  that  if  any  case  of  injustice 
occurred  then  they  could  come  to  me.  A  chief  might  send  for  a  man's  best  cow,  and 
he  would  come  and  represent  the  case  to  me,  and  ask  what  was  to  be  done.  Well, 
what  could  be  done  ?  I  could  only  say  the  best  thing  you  can  do  perhaps  is  to  give 
the  cow,  and  he  would  give  it. 

6253.  I  think  the  power  of  the  chiefs,  particularly  in  this  border  coamtry,  is 
simply  a  farce,  and  if  the  Government  appointed  headmen  of  the  locations,  the  diiefs 
would  not  be  left  with  fifty  followers. 

6254.  Do  you  think  that  if  a  vote  was  taken,  to-morrow,  of  the  people  on  the  loca- 
tions, that  the  result  of  such  vote  would  be  in  favour  of  annexation  ? — I  think  that 
they  would  like  to  be  annexed  to  the  colony,  but  not  directly  imder  colonial  law. 

6255.  Mr.  Ayliff,']  I  imderstand,  Mr.  Levey,  that  the  Tembu  tribe  is  divided  into 
three  portions,  each  in  a  different  province ;  the  Tambookie  location.  Emigrant  Tem- 
buland,  and  Tembuland  Proper.  Can  you  say  whether,  in  the  main,  the  condition  of 
the  Tembus  in  these  tliree  provinces  is  similar,  or  whether  it  differs  in  any  important 
respect? — In  the  Tembu  location  and  Emigrant  Tembuland,  the  condition  is  some- 
what similar ;  Tembuland  Proper  and  other  parts  are  not  in  so  advanced  a  condition  as 
the  Tembu  location  and  Emigrant  Tembuland. 

6256.  Do  you  consider,  then,  that  Tembu  location  and  Emigrant  Tembuland, 
being  in  some  respects  similar,  they  should  be  governed  by  the  same  laws? — I  think  so. 

6257.  Really,  at  the  present  time,  I  suppose  there  is  no  government  ? — No. 

6258.  In  your  opinion  are  these  two  sections  of  Tembuland  sufficiently  advanced 
in  civilization  to  make  the  working  of  colonial  laws  within  their  boundaries  possible  ? — 
I  don't  think  colonial  laws  would  entirely  suit  them. 

6259.  In  your  view  of  the  condition  of  the  Kafirs  in  their  original  state,  have  you 
ever  considered  whether  they  have  got  a  system  of  laws  so  correct  that  it  makes  crimmal 
nearly  all  crimes  that  we  recognize  as  such,  and  pro\-ides  a  penalty  ? — I  think  so. 

6260.  'Have  you  ever  noticed  whether  that  system  of  laws,  in  the  aboriginal  con- 
dition of  the  native  tribes,  was  sufiiciently  effective  to  enable  the  chiefs  to  govern  the 
tribes  with  something  like  good  order  ? — It  was. 

6261.  Did  I  understand  you  to  say  a  short  time  ago  that  in  your  opinion  Tembu- 
land should  be  governed  by  something  like  a  mixture  of  both  laws  ? — ^Yes. 

6262.  "Would  not  that  necessitate  the  introduction  of  something  like  arbitrary 
principles,  and  would  it  not  be  mixing  up  the  laws  of  a  civilized  country  with  those  of 
a  barbarous  people  P — In  making  laws  I  should  be  very  careful  to  avoid  any  arbitrary- 
laws. 

6263.  Then  how  would  you  govern  Tembuland  by  this  Kafir  law  ? — I  would 
govern  it  with  a  code  of  laws,  based  upon  the  Kafir  law  to  a  certain  extent,  doing  away 
with  what  would  be  objectionable. 

6264.  Do  you  consider  the  condition  of  Glen  Grey  district  is  such  that  the 
colonial  laws  might  be  applied  in  their  entirety  to  the  people  there  ? — I  don't 
think  so. 

6265.  And  do  you  think  your  own  district  is  sufficiently  advanced  ? — I  do  not ;  but 
if  there  is  any  comparison  I  think  thoy  are  in  some  respects,  more  advanced  hero  than 
in  Glen  Gri'ey,  but  perhaps  they  are  about  equal.  In  mentioning  this,  I  am  looking 
forward  to  this  country  being  filled  by  a  more  civilized  class  of  natives,  and  in  giving 
my  opinions  ttikc  tliis  into  considoration 

6266.  Touching  Tembuland  Proper,  I  suppose  you  consider  that  it  is  less  fitted  for 
the  opeititiou  of  colonial  law  than  the  other  ? — Yes,  with  the  exception  of  a  few  selected 
ports. 
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Mr.  Charles  Joseph  6267.  Do  you  think  any  practical  inconvenience  would  be  felt  if  you  gave  Tembu- 

-^^-  land  Proper  a  different  code  of  laws  than  those  by  which   this  district  is  governed  ? — ^I 

Oct  20,  1881.       do  ^P^  tmnk  there  would  be  much  inconvenience. 

6268.  Do  you  think  it  would  be  embarrasing  to  the  native  mind  to  find  that  an 
offence  committed,  in  Glen  Grey,  for  instance,  would  be  pimishable  in  a  different  way 
to  what  it  would  have  been  had  that  offence  been  committed  in  Tembuland  Proper  ? — 1 
do  not  think  it  would  cause  any  embarrassment. 

6269.  Are  you  an  advocate  for  governing  natives,  as  far  as  possible,  by  an  uniform 
system  of  laws  ? — ^I  am. 

6270.  Does  your  suggestion,  just  now  made,  tend  that  way? — Yes,  that  is  to  say 
it  is  an  uniform  idea  as  far  as  possible  ;  for,  however  much  we  should  like  to  see  it, 
imif ormity  is  impossible  on  account  of  the  different  stages  of  advancement  in  which  the 
natives  are.  I  think  that  in  Emigrant  Tembuland,  Tembuland  Proper,  and  the  Quika 
location  we  might  have  an  imiform  code.  There  are  no  chiefs  among  them,  but  head- 
men appointed  by  Government. 

6271.  Then,  in  your  opinion,  a  Tembu  convicted  of  murder  in  the  district  of 
Queen's  Town  should  be  hanged,  and  a  Tembu  convicted  of  the  same  crime  in  Tembuland 
should  not  be  hanged  ? — Yes. 

6272.  And  you  do  not  think  these  two  very  different  systems  would  occasion  any 
inconvenience  if  acted  upon  ? — I  do  not  think  so. 

6273.  Do  you  think  that  capital  punishment  in  Tembuland  would  have  the  effect 
of  operating  as  a  deterrent  to  crime  ? — I  don't  think  so,  not  more  than  the  present  kind 
of  punishment.     As  a  proof,  murder  is  of  very  rare  occurrence. 

6274.  Are  you  one  of  those  gentlemen  who  arc  opposed  to  capital  punishment  P — 
No,  I  am  not  opposed  to  capital  punishment  on  piinciple. 

6275.  Why  should  capital  punishment  operate  as  a  deterrent  in  the  district  of 
Queen's  Town,  to  a  Tembu,  and  not  in  Tembuland  Proper  P — It  is  not  the  kind  of 
punishment  they  have  been  accustomed  to  in  Tembuland  Proper.  It  is  almost  death  to 
a  native  to  lose  all  his  property,  to  have  all  his  cattle  seized,  and  to  be  an  outcast.  Such 
treatment  to  a  native  mind  is  as  great  as  death. 

6276.  Do  you  consider   the  influence  of  the  chief  salutory  P — The   very   opposite. 
At  the  time  of  the  late  rebellion  fears  were   expressed  as  to  the  attitude  which 

would  be  taken  by  the  chief  Matanzima.      Some  people  looked  upon  him   as   being 
certain  to  rebel ;  I,  however,  entertained  a  contrary  opinion.     I  said  he  would  not.    His 

folicy  did  not  tend  in  that  direction.  I  knew  ho  was  an  ambitious  and  wealthy  man. 
argued  that  his  idea  would  be  to  get  his  brothers  to  destroy  themselves  completely 
that  he  might  gain  their  followers.  lie  is  a  brother  of  Gtmgelizwe's,  and  at  the  present 
time,  I  believe,  has  a  large  number  of  adherents,  and,  since  the  war,  hundreds  of  his 
brother's  followers  have  joined  him,  and  are  located  by  him  in  his  district.  He  is 
looked  up  to  by  the  people  at  the  present  time,  and  they  regard  him  as  a  great 
chief. 

6277.  Am  I  to  imderstand  that  you  think  it  should  be  the  policy  of  the  Gt)vem- 
ment  to  lessen  the  power  and  influence  of  the  chiefs  as  much  as  possible  P — ^Yes  ;  there 
is  danger  in  the  power  of  ambitious  chiefs.  I  might  just  mention  an  instance. 
When  I  came  back  to  my  district,  after  the  rebellion,  I  foimd  that  Matanzima  had 
become  likely  to  be  dangerous  to  the  colony.  The  country  formerly  occupied  by  petty 
chiefs  who  had  joined  the  rebellion  was  claimed  by  liim.  I  pointed  out  to  the  Govern- 
ment that  his  object  was  to  fill  it  up  with  rebels  who  would  go  under  him,  and  become 
more  dangerous  than  ever.  Government  saw  this,  and  gave  liim  a  small  location 
against  which,  at  the  present  time,  he  is  agitating.  It  is  as  well  to  know  that  Matan- 
zima is  trying  to  grow  into  greater  power,  and  that  he  has  sympathiser,  even  amongst 
Europeans.  If  he  is  kept  within  his  present  boimdaries  his  influence  cannot  increase, 
but  any  increase  would  be  dangerous  to  the  colony. 

6278.  In  regard  to  the  pass  laws  ;  is  the  existing  pass  law  a  good  one  ? — ^It  is 
good  if  carried  out  in  the  proper  way. 

6279.  Have  you  met  with  many  cases  where  inconvenience  has  been  consequent 
on  the  operation  of  that  law  P — Many. 

6280.  Did  you  trace  the  inconveniences  to  any  vices  in  the  law,  or  were  they  from 
defective  administration  ? — To  the  law's  defective  administration  in  some  cases,  and  in 
other  cases,  to  what  I  consider  mistaken  provisions  in  the  law. 

6281.  Will  you  state  somo  of  these  defects  ? — For  instance,  I  have  been  sending 
some  of  the  peoi)le  here  to  the  colony  in  order  that  they  might  obtain  employment. 
They  had  been  rebels  for  the  most  part,  and  I  gave  them  passes.  Lately,  several  have 
retmned  with  an  endorsement  on  their  passes  to  the  effect  that  the  bearers  had  been 
offered  work,  but  had  refused  to  accept,  and  had,  therefore,  been  ordered  back  to 
Southeyville  by  the  magistrate.      I  thought  this  rather  strange,  and  questioned   the 
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men  upon  the  matter,  and  iDquired  how  it  was  that  they  had  refused  the  offer  of  em-    Kr.  CharUt  Jouph 
ployment.     I  then  learnt  from  their  explanation  that  they  had  declined  the  work  Lweff. 

Deeause  they  wished  to  go  to  masters  they  had  formerly  served,  and  wished  to  so  in  oct.  20,  issi. 
some  particular  direction,  not,  perhaps,  indicated  on  their  passes.  I  could  hardly  olame 
the  magistrate,  but  it  is  a  common  thing  for  the  native  to  go  to  the  person  who  had 
previously  hired  him.  Had  the  magistrate  had  the  matter  properly  explained  to  him 
this  would  not,  of  course,  happened,  and  he  would,  in  all  probability,  have  allowed 
them  to  go  where  they  wanted.  Still  this  is  one  of  the  defects  of  the  law.  Then,  again, 
in  some  cases,  I  think  it  unfair  to  many  natives  that  they  should  be  required  to  have  a 
pass  at  all.  I  think  they  should  have  the  privilege  of  travelling  like  Europeans,  or 
they  might  have  something  in  the  shape  of  an  annual  certificate  which  could  be  pro- 
duced every  year  to  the  magistrate,  and,  on  production,  it  could  be  made  good  for  another 
year  a  trifling  fee  being  charged,  which  the  native  would  only  be  too  glad  to  pay.  I  think 
it  is  very  necessary  to  nave  this  done,  and  where  such  a  form  of  pass  were  given  I  would 
say  that  it  should  give  the  holder  a  right  to  travel  on  horseback,  with  wagon,  or  cart. 

6282.  Mr.  Holland,']  Daring  the  two  first  years  of  your  residence  here  were 
any  taxes  collected  ? — ^No. 

6283.  How  was  the  change  brought  about  ? — Simply  by  my  being  informed  that 
Major  Elliot  had  been  appointed  chief  magistrate,  and  that  I  should  act  under  him, 
and  then  followed  my  instructions. 

6284.  Were  the  people  consulted  ? — I,  of  course,  explained  to  them  that  there  was 
a  change,  and  they  did  not  express  any  dissatisfaction,  although  I  have  heard  that  some, 
who  had  lost  their  cattle  by  fines  and  so  forth,  were  displeased. 

6285.  If  the  people  had  dissented  from  such  an  arrangement,  would  they  have 
expressed  their  dissatisfaction  ? — They  would  imdoubtedly. 

6286.  Who  were  the  chiefs  in  this  district  ? — Stockwe  and  Sinqungati. 

6287.  When  the  boundary  was  made  on  the  St.  Mark's  side,  did  not  Matanzima 
protest  that  some  of  his  people  were  cut  ofE  ? — ^Not  that  I  am  aware  of. 

6288.  Do  you  think  it  is  right  of  us  to  come  amongst  this  people  and  act  as  we 
have  done  P — ^Perhaps  not,  but  the  chiefs  in  this  district  are  exceptions  to  the  rule. 

6289.  Would  the  present  state  of  the  district  warrant  such  radical  changes  in  native 
law  aB  are  contemplated  by  your  replies  ? — Yes,  I  think  so. 

6290.  Do  you  think  that  the  native  law  in  regard  to  seduction  and  adultery  cases 
should  be  adhered  to  ? — Decidedly  so,  in  this  district. 

6291.  Do  these  natives  complain  of  the  introduction  of  the  lash  as  a  punishment  ? 
— -They  do  not  complain,  but  I  don't  think  they  like  it. 

6292.  Do  they  consider  it  degrades  them  ? — -They  do. 

6293.  Would  you  approve  of  a  law  limiting  the  use  of  the  lash  to  crimes  of 
brutality  ? — ^Tes. 

6294.  Do  you  approve  of  the  clause  in  the  Pass  Act  which  necessiates  a  native 
travelling  only  by  the  main  road  ? — No  ;  I  do  not  approve  of  it,  I  think  it  causes  great 
inconvemence. 

6295.  Would  you  recommend  the  appointment  of  special  officers  for  the  issue  of 
peases  in  the  colony  and  Dependencies  P — ^Tes,  I  think  that  in  towns  it  is  even  more 
necessary  than  in  the  country,  and  I  think  that  in  thickly  peopled  districts,  respectable 
Buropeans  should  be  appointed  to  give  passes. 

6296.  Are  people  often  detained  in  your  office,  waiting  for  passes  ? — Never  more 
than  a  few  minutes,  as  I  keep  a  special  officer  for  that  purpose. 

6297.  Sir  J.  D,  Barrt/.'J  Are  there  any  claimints  for  land  in  this  district  ? — 
Very  few ;  there  are  some  natives  who  received  grants  from  the  chief  with  the  approval 
of  Government  ? 

6298.  Many  ? — ^No,  not  many.  There  are  one  or  two  cases  where  claims  have  been 
made  which,  however,  I  cannot  recognize. 

6299.  State  a  case  ? — Petrus  Mahonga,  who  is  the  possessor  of  an  extensive  farm, 
granted  to  him  in  the  colony,  claims  a  large  farm  here,  said  to  have  been  given  his  son 
by  the  chief  Gecelo.  When  I  came  here,  I,  of  course,  heard  that  he  akeady  held  a 
large  farm  in  the  colony  besides  the  one  here,  which  consists  of  about  ten  thousand 
acres,  on  one  of  the  choicest  pieces  of  land  in  the  district.  He  has  never  occupied  this 
farm  personally,  though  some  of  his  relatives  and  other  people  lived  there.  During 
the  late  war  all  these  people  joined  the  rebels.  When  they  returned  they  claimed 
possession  of  the  land,  but  I  told  Mahonga  I  could  not  support  his  claim,  and  nointed 
out  that  he  had  never  occupied  it  nor  made  any  improvements,  and  that  the  (Jovem- 
ment  were  not  going  to  let  him  have  the  farm  for  nothing. 

6300.  Have  you  seen  his  certificate  ? — ^No. 

6301.  Do  you  know  imder  what  circumstances  he  became  possessed  of  the  property 
in  the  first  instance  ? — I  believe  severals  farms  were  given  away  by  the  chief  to  persons 


352  NATITE   LAWS  AND  CUSTTOMS  C0MMTS6I0N. 

Hir.  Oh4^u$  Jouph  who  asked  for  them.    The  land  was  not  surveyed,  but  simple  boundaries  had  been 

Levey.  marked  out  by  these  people.     The  Grovemment  informed  me  that  the  chief  had  no 

Oct.  20,  1881.      power  to  give  away  the  land,  and  I  consider  that  he  had  no  right  to  make  such  grants. 

6302.  Are  there  any  other  cases  of  that  kind  ? — Yes. 

6303.  Don't  you  think  cases  of  that  kind  should  be  dealt  with  by  some  court 
created  specially  for  the  purpose  of  settling  such  disputes? — ^Yes,  I  think  a  land  oourt 
should  be  created  for  such  a  purpose. 

6304.  Have  you  ever  considered  the  constitution  of  this  court  P — ^Not  fully,  but  I 
think  it  should  be  quite  independent  of  anything  to  do  with  the  district. 

6305.  Are  there  similiar  disputes  in  any  other  of  the  districts  that  you  are  aware 
of  P — ^As  far  as  I  know,  this  is  the  only  one. 

6306.  If  these  disputes  are  settled  favourably  to  the  claimants,  will  there  still  be  a 
large  extent  of  land  clear  P — Yes. 

6307.  What  land  tenure  would  you  propose  for  such  land  P — ^That  the  land  be 
surveyed  and  cut  up  into  twenty  or  thirty  acre  lots,  marked  off,  and  titles  issued  to  the 
holders  of  the  land. 

6308.  Would  you  have  building  plots  ? — I  would  have  small  villages  in  oonneotion 
with  building  lots,  and  near  them  from  twenty  to  thirty  acres  as  a  family  miden  lot, 
and  a  piece  of  groimd  measured  off  for  commonage ;  that  I  would  call  a  village 
oommumty. 

6309.  Would  you  advise  the  grant  of  a  larger  extent  P — If  possible. 

6310.  Do  you  think  a  laree  farm  makes  more  or  less  improvements? — The 
individual  himself  may  improve,  but  the  hangers-on  would  not  improve  the  plaoe. 

6311.  By  Mr.  Stanford.']  What  is  about  the  number  of  farmers  in  your  district 
who  received  grants  of  farms.    Before  the  rebellion  P — ^About  15  farmers. 

6312.  Did  any  of  these  men  join  in  the  rebellion  P — ^Yes,  two  ;  and  on  Mahonga's 
farm  his  cousin  George,  who  represented  him  there. 

6313.  Did  not  George  make  his  escape  from  the  rebels  P — Yes ;  after  Stookwe  was 
killed.  He  stated  that  he  had  been  kept  a  prisoner,  that  he  could  not  get  away  from 
the  rebels,  but  the  story  was  all  false. 

6314.  Have  these  grants  to  the  other  farmers  been  recognized  by  you  ? — ^Yes ; 
some  of  them. 

6315.  What  exceptions  have  you  made  P — I  have  only  recognized  one,  but  there 
are  two  or  three  others  which  should  be  recognized,  or  recommended  for  a  portion  only 
of  the  grant. 

6316.  Are  you  aware  whether  or  not  the  grants  by  the  chief  in  Mr.  Cununing's 
district,  which  is  also  part  of  Tembuland,  are  recognized  P — Some  of  them  are  I  believe. 

6317.  This  house  you  have  here,  is  it  your  private  property  P — ^Yes ;  and  it  is 
built  on  a  piece  of  land  given  to  Mr.  Warner  by  the  Chief  Matanzima. 

6318.  From  whom  did  you  buy  it  P — Prom  Mr.  Warner,  who  offered  the  plaoe  to 
me,  and  I  purchased  it  with  the  approval  of  Government. 

6319.  Has  Government  issued  title  to  any  one  in  this  country  P — ^No. 

6320.  Did  any  of  the  men  who  received  certificates  go  into  the  rebellion  P — Only 
one. 

6321.  Are  you  aware  whether  or  not  the  Qt)verment,  previous  to  the  introduction 
of  IleOT)onsible  Government,  recognized  the  power  of  the  chiefs  to  grant  farms  ? — ^No ; 
but  I  don't  ttiink  they  did. 

6322.  Vo  you  know  whether  or  not  Mr.  Warner  forwarded  all  the  grants  made  by 
the  chief  for  the  approval  of  Government  P — I  believe  he  forwarded  some. 

6323.  Do  you  know  whether  those  grants  were  approved  P — I  have  nothing  to 
show  that  they  were  approved. 

6324.  Were  the  boundaries  defined  in  the  certificate  P — Thoy  were  defined. 

6325.  These  grants  had  been  submitted  to  the  Government  of  the  day  P — ^Yes. 

Mankai  Renga^  a  Tembu  Headman,  called  in  and  examined. 

Uankai  Rmga.  6326.  Sir  J.  D,  Barry. "]     To  what  tribe  do  you  belong  P — I  came  out  with  the 

emigrant  Tambookies  under  Mr.  Warner,  and  I  have  lived  here  ever  since,  and  am  the 
owner  of  a  farm. 

6327.  What  is  the  size  of  your  farm  P — I  do  not  know  its  size. 

6828.  How  did  you  ^et  it  ? — It  was  given  to  me  by  my  Chief  Stockwe.  I  reported 
the  gift  to  Mr.  Warner,  junior,  and  from  him  I  reported  it  to  Mr.  Fynn,  and  Fynn 
not  having  finished  it,  the  matter  was  reported  to  Government  by  Mr.  Levey,  and  in 
that  way  became  my  farm. 

6329.  How  many  people  live  there  with  you  P — ^There  are  four  villages  on  th^ 
place  occupied  by  people  who  are  my  friends. 
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i8330.  You  did  not,  I  suppose,  take  part  in  the  late  rebellion? — No,  sir,  I  have      Ma^UiMrngm. 
always  beea  laiibfal  to  tbe^  (^oyermnent  and  gone  with  my  magistrate.  q^  2i  imk 

6331.  By  what  laws  do  you  think  the  country  shoidd  be  goTeomedP — ^In  my  ' 
opinion  the.  oountxy  should  be  governed  by  part  oolcmial  law  and  part  Kafir  law,  but 

tw  bad  customs  should  be  laid  aside  and  good  laws  made.    The  people  here  aie  fond 
of  their  customs,  but  I  object  to  them. 

6332.  Are  there  intemgent  men  amongst  them  P — ^Tes,  there  are  men  of  inteUigence. 
,^333.  Bo  you  l^iink  mej  are  sufficiently  so  as  to  act  as  jurors.? — I  am  afeaoa  that 

the  natives  here  are  not  qualified  to  act  as  jurors. 

0^34.  Do  you  think  it  would  be  a  good  thing  to  punish  murder  here  by  hanging, 
QitsoXy  SiS^t — ^I^  rcigard  to  the  punishment  for  murder,  hanging  may  be  a  good  tibing 
to  itopl^  ^^%  80  far  as  the  j^ple  heore  are  concerned,  I  think  tfa^y  would  prefer  flna9. 

^35.  What  is  your  opmion  as  to  the  custom  of  ukulobola  P — The  praotioe  of  uku- 
lobola,  900ordin£[  to  native  experience,  is  good,  because  it  guarantees  the  good  treatment 
of  the  woman  imen  she  is  married.  Personally,  I  did  not  get  my  wife  by  vkulobdai 
boA  I  ]8ee  np  pbjeotion  to  its  being  practised  by  the  Tembus* 

6336.  What  is  your  opinion  as  to. the  custom  of  polygamy  P — ^I  think  that  poly* 
gfoav  is  bad.  I  think  it  promotes  jealousy  and  quanrellmg  amongst  the  wives,  and  I 
Suni^  even  the  children  squabble  amongst  themselves.  I  consider  it  an  evil,  because  an 
did  man  who  is  rich  has  a  better  chance  of  winning  a  young  woman,  than  a  young  man 
who  IB  poor.  '  According  to  native  custom  if  a  woman  objects  to  a  man  to  whom  it  is 
desbed  to  maxzy  her,  she  is  forced  to  go  to  him,  and  is  even  thrashed  in  order  to  compel 
her  to. do  so.  If  a  woman  leaves  her  husband  and  goes  to  her  fi^ther,  the  husband,  is 
obliged  to  pay  more  cattle  to  induce  her  father  to  let  her  return.  I  could  not  take  upon 
myml  to  say  that  I  would  recommend  the  Government  to  try  and  put  down  the  prac- 
tiee  of  polygamy.  Personally,  I  would  like  to  see  it  abolished,  but  the  Tembus  gener* 
a^y  are  so  stupid  and  so  mudi  attached  to  the  custom  that  I  would  not  recommend  that 
the  aliotition  snould  be  attempted  by  the  Grovemment. 

6^37.  Po  vou  think  the  people  would  like  to  have  titles  for  any  land  which  might 
be  allotted  to  ^em  P— We  who  are  the  owners  of  farms  would  be  very  glad  to  get  title- 
deeds  to  our  property,  and  there  are  some  people  who  would  also  be  very  glad  to  get 
titles  to  plots  of  ground. 

6338.  Do  you  think  individual  title  would  be  a  good  thing  P — Personally,  I  think 
it  would  be  a  very  good  thing  if  individual  title  were  given,  but  there  axe  many  people 
who  would  be  greauy  puzzled  if  they  received  it ;  they  would  not  imderstand  it. 

6339.  Bo  you  think  anything  like  Parliomentaryr  representation  could  be  intro- 
duced amoQ^  the  people  here  P — 1  think  it  would  be  a  good  thing  if  the  Tembus.  were 
xepresented  m  Parliament,  but  although  some  of  the  people  are  fit  to  vote,  ihey  are 
oomparativelv  few.  The  greater  number  would  not  be  able  to  appreciate  or  imd^stand 
the  nature  oi  a  vote. 

5340.  Do  you  agree  that  there  should  be  canteens  in  Tembuland  ?*- ^  my  opinion 
tkere'should  be  no  canteens  in  the  coxmtry. 

6341.  Axe  you  in  favour  of  a  total  prohibition  of  the  sale  of  liquor  ?— I  think  the 
people  ought  not  to  be  allowed  to  purchase  brandy  at  all ;  it  is  killing  the  peoplo  and 
^id^ttojmf  the  whole  country.  I  repeat,  the  people  should  not  be  allowed  to  buy  it  upon 
any  consideration. 


Cofinmba,  Friday,  2Ut  October,  1881. 

PRESENT : 

Sir  J.  D.  Barry. 
J.  Ayliff,  Esq.  |  W.  E.  Stanford,  Esq. 

E.  8.  RoLi^ND,  Esq. 

Robert  William  Stanford,  Esq.,  examined. 

6342.  By  Sir  J.  J),  Barry,']  I  believe  you  are  the  Magistrate  at  St.  Marks  P — ^Yes.  '^^'  ^^^*'^  William 

6343.  And  exercise  jurisdiction  where  Matanzima's  people  are  now  located  P statiford. 

Yes,  and  also  Darala's.     The  seat  of  my  magistracy  is  at  St.  Mark's  Mission.  Oct.  21,  issi. 

6344.  What  law  do  you  generally  apply  P — The  native  law. 

6345.  Under  what  authority  P — Simply  my  being  sent  there  as  magistrate. 
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Mr.  Bobert  WiUiam 


6346.  As^  a  magistrate,  do  you  feel  any  unoertainiy  as  to  the  l^w  yon  are 
odmiiiist^ring'P — ^Tes. 

6347.  What  do  yoa  think  should  be  done  ?-^I  think  It'  oofle  6f  Uitrs,  lK)th:ditfl  litid 
orrftiMkl,  should  be  framed  for  the  government  of  the  natives, 

'  6348.  J^d  for  the  Europeans  nere?-^If  good  and  just  laws  are  fnoned  I  think 
the  Europeans  should  oome  imder  those  laws ;  of  course,  the  gemml  object  should  be 
directed  to  the  governing  of  the  moss  of  the  inhabitants  who  are  i^iives.    , 

•  ^49.  Upon  what  law  should  such  code  be  based  P — ^Upon;  native^  laW;- 

' '  6S80-  You- have  had,  I  presume,  considerable  experience  in  nflitiv<B  lafw  f— i-Yes,  I 
speak  the  language  and  understand  their  laws.  "'* 

68SI.  B^te  yott  aldo  had  some  knowledge  of  the  native  tribes  in'  th^  iStoen- 
dendlbs^? — ^I  have  a  knowledge  of  all  the  natives  in  the  Dependfencnes,  with  thj^eciium^ 
of  th^PobdomiiBe,  but  as  far  as  I  have  h^ard,  thdr  laws  and  cusf^ms  nfp'  ai^sffir  to 
those  bf  other  natives.  /  -» 

•■  68521.  Is  there  a  similarity  between  all  the  natives  laws  and  otuitoing  1^=— Yea,  die 
priniipteVunning  through  the  whd[e.  '•       '    ' 

6353.  Are  mey  generally  jgood  P-^— Yes,  very  good.  They  are  baaed  )l^(Mi  jxtsCio^ 
and  luSiLptiBd  to  meet  the  wants  and  requirements  cS  the  people.  '  .  * 

6354.  Is  there  a  recognized  difierence  between  criminal  and  civ0  law^as  kn^if^to 
ua  amone  the  natives  P — No,  not  as  known  to  us ;  there  is  a  difference^  alftough  ttiere  Is 
not  the  £stinction  we  m(^e. 

6356.  In  framing  a  crindnal  code  for  ihe  Bependendes,  what^  wotdd  yon  hnp6rt 
in  sudi  code ;  would  you  define  ofFenoes  P — ^Yes,  but  there  would  be  greait  d^pblty  in 
defining  crimes;  for  instance,  a  theft  case  we  treat  as  crixninal  ill  the  colony;  wiift'  St^ 
natives  rt  is  a  civil  case.  .;..    r.^' 

( |6356.  Wo^d  you  treat  it  as  magistrates  can  deal  with  such  cases  uiidesf  thb  A<||| 
10  of  J.864P^— ^I  would  allow  in  theft  cases  the  owners  of  the  stolen  pXY>^bl^  to  ]^ 
inm^ediaiely  compensated  for  his  loss,  and  the  offender  punished  Iby  a  Q^e;  Btil;  ftftft 
of  all,  I  should  liko  to  sec  the  magistrate's  jurisdiction  defined.'  At  pr<^(^t'tli^  ii 
great  irregularity,  one  magistrate  does  one  thm^  and  another  me^gistitete  9o^  anidther, 

:  6367.  In  cases  of  murder  would  you  have  ttie  penalty  of  death  P-^Yee'. 

6858.  In  culpable  homicide  would  you  have  the  punidmient  fine  orimprisomn^tP 
— I  would  allow  both  fine  and  imprisonment,  a  heavy  fine  and  lashes.  '■ ' 

6859.  In  such  coses  would  you  recognize  the  piinciple  of  compensating  the  famihr 
of  thci  deceased  P — Most  decidedly,  and  in  so  doing  I  should  be  carrying  out  the  'KibOt 
law.    I  would  allow  a  present  to  be  made  to  the  family,  and  I  would  ^e  in  ^ckttle. 

6360.  Doesn't  that  lead  to  the  necessity  of  the  magistrate  looking  after  the  cattle 
and  rather  tend  to  expose  him  to  remarks  of  an  unpleasant  hotioe? — ^It  woidd,  of 
oourfle^  impose  upon  him  some  extra  duty,  and,  until  qmte  recently,  I  wa9  %dt  awiare 
that  such  remarks  were  made. 

6361.  In  theft  cases  wpuld  you  allow  lashes  ? — In  cases  where  a  nUtn  had'bden 
repeatedly  convicted  I  would.  I  wish  to  add,  in  regard  to  fines  payable  m  pat^e,  thi|t 
the  duties  imposed  on  magistrates  consequent  on  that  system  arc  not  neitVy.  He 
merdy  haiids  the  cattle  over  to  the  chief  constable,  they  are  sold  at  certata  tfanei^  and 
the  prqceejis  are  accounted  for  the  Grovemment.  < 

.  6862.-  Would  you  treat  adultery  as  a:  criminal  offence  in  the  proposed  law T—^K<i, 
as  a  civil  case.  ' 

6363.  Would  you  treat  trespass  as  criminal  offence,  punishable  by  fine,  which 
fine  shall  go  the  Government  P — I  would  not  treat  trespass  as  a  criminal  offenoe 
generally. 

6364.  In  cases  of  malicious  injtoy  to  property,  how  would  you  act  P — ^I  would 
make  the  criminal  pay  a  heavy  fine,  the  whole  of  which  should  go  to  the  person 
injured.  The  Kafir  who  has  suffered  the  injury  would  think  the  Government  was 
robbing  him  of  what  was  due  to  him  if  he  did  not  get  nearly  the  whole  fine,  even  flhould 
what  he  so  gets  exceed  the  amount  of  injiiry  he  has  suffered. 

6365.  How  would  you  have  these  trials  take  place,  before  a  magistrate  alone  or 
what  P — I  think  in  all  very  important  cases  the  Jtrial  ishould  take  place  before  a 
bench  of  magistrates,  and  subject  to  review  by  a  judge. 

6366.  Would  you  let  the  chief  magistrate,  as  at  present  constituted,  be  one  ? — ^I 
do  not  see  any  objection. 

6367.  You  would  have  no  sentence  take  effect  prematurely  without  a  certifloate 
from  a  judge  ? — No,  not  without  a  certificate  fiom  a  judge. 

■'  6368.  In  ordinary  civil  cases  what  couii  would  you  luivo  P  would  you  ollow  the 
chief  any  jurisdiction  ? — I  think  in  civil  cases,  which  arise  between  his  own  people^  J 
would  rather  that  the  chief  should  hear  them,  and  whose  decision  should  be  subject  to 
appeal. 


MINUTB8  OF  ETIDEMCS.  OOO 

6369.  To  what  ooort  should  this  appeal  bo  made  ?— I  woald  have  appeale  mad^  to  Mp  Ji-Jurt  nsn 
a  speviiiU;  «ipomt«d  judge  and  court  for  those  Dqwudencies.  siai/cfd. 

6370.  In  regard  to  the  custom  of  ukulobola,  do  70U  ap|KroTe  of  it? — Ye6.  Oct  31, 18 11 

6371.  Do  wey  praotise  polygamy  ? — Yes. 

6372.  Would  you  havo  all  polygamouB  wives  regiBtored  ?— Noj  not  at  presout ; 
after  «  time  I  think  it  might  be  done. 

63T3.  In  reeard  to  luid  tenure,  what  land  tenure  would  you  propose  for  the 
pionnoBB  ? — I  thmk  if  it  ciould  be  done,  wheov  there  ore  independ«it  ohteu,  that  they 
should  have  looationa  under  tiiem,  but  I  don't  think  the  peojde  ore  fit  for  tndivitluttl 
teuom  At  present,  I  saw  it  tried  at  Bolotwa,  some  little  tune  bsok,  but  the  r^Bult  was 
out  a  mooeep. 


ifi.  Would  70a  adviae  that  large  fanna  should  be  given  to  the  natiree  ?— '-No,  - 
wlwie  Batives.  viabed  it  I  would  give  them  small  plots  of  ground  witii  n^isto 


'6.  By  Mr.  W,  S,  Btait/ord,^  Would  you  give  individual  tenure  where  a  sin^^  - 
panton-  onlv  mahed  it,  but  where  the  community  in  general  did  not  approve  of  or  desire 
easik  ioiiindvuil  tenure  ?-^No,  certunly  not. 

Malinuimtl  and  Barala,  Emigwait  Tembn  ChiefB,  emninftd.  , 

'  fi!l76.  Ifr^  W^&rrf.]  Matanzima,  you  are  one  of  the  Emigrant  T^mbuobieWP'— 
MktanfiriarepheB:  Tea;  I  amthenght-hand  son  of  the  lat<>lJmtoreni,paramou;it 
di&f  of  &e  Te^bo  nation ;  Qtmgelizwe  is  my  eldbr  brother.  I  camo  into  tiiis  country 
in  I864  and  1865,  Some  negotiationB  had  then  taken  place  between  Gangelizwe'and 
Gfot^or  Sir  Philip  Wodehouse,  for  exchange  of  territory ;  it  being  proposed  that  the. 
6ooi|pttii«  of  the  Tambookie  location  should  go  into  Kreli's  country,  and  that  Ihe  Uoverji- 
mtat  sliduld  get  the  tambookie  location ;  but  some  of  the  Tembus  under  Nonesi  rofiiaod ' 
t6  thov^r  and  the  profeot  fell  to  the  ground.  After  this,  Sir  Philip  Wodehouae  sold,  any 
(^'OB'Wlio  flboose  to  odme  aorose  the  Indwe,  would  have  land  allotted  us  and  might 
ga^aea'  oorselTee  and  be  independent.  I,  and  three  others,  namely :  Qeoelo,  paralo, 
and  9todkwe,  volunteered  and  came  over  under  tbeee  terms,  Mr.  Werner  aoooptpannn^ 
UB as  ItnoMoeifoI  Government  at  our  rec^uest.  We  ware, previous  to  this,  heads  of  tnbes 
in' ^^Tambookie  lo<^on.  Gecelowas  chief  of  the  Amangoina  tribe,  Darala  oi  the 
AiitHi^iingWfthft,  and  Stockwe  of  a  section  of  the  Qwati.  Aft«ff  we  occupied  the  ct^untry, 
three  or  four  years,  the  boundaries  of  the  territories  and  looations  given,  to  each  of  ihe 
ohfelfs  were  defined  hV  Mr.  E.  J.  Warner,  acting  under  authority  of  the  Ckivemment. 
ICy  lOoslion  extended  from  the  ridge  dividing  tlie  Kwontsana  pom.  t^o  SepUini  over 
the  Nqnqd  mountain,  down  the  Intmjgwevu,  across  the  T'sbmb  to  the  Nquniaulk^ '. 
theilcoaiong  the  boundary  between  Tembi^  Proper  and  Emigrant  Tembuland',' ttu^'ce 
id  the  bonmary  between  Fingoland  and  Emigrant  TemhuuLod,  thence  towh^  ttie 
Oanama  l^ver  ]oins  the  Nooncolora,  thence  westward  to  the  boundary  of  the  St.  MarVa 
IJQamon  Station.  Mr.  E,  J".  Warner' inbws  the  boundariee  well,  as  he  went  ovw  ^em 
irittt  u^  Wb<(n,  the  boundaries  were  defined  the  country  was  fully  occupied  b}^  my, 
pet^ej  at  flivt  a  large  number  did  not  come  with  me,  but  they  followed  after.  I^ 
g6Veni'ed  toy  people ;  they  ware  completely  undjer  my  control.  Mr.  Warner  qessted  in ' 
dkdt  from'  the' colony,  such  as  spoor.  At  first,  coses  'between  ijuropeans  and  'fHe 
Tembus  were  decided  by  the  chiefs.  This  caused  dissatisfaction,  A  meeting  was Ti^ld 
l^  Mr.  Warner,  nt  Southeyvillp,  at  which  he  pointed  out  difficulties  arising  out'  of  this, 
aiii  the  meeting  decided  that  ail  such  cases  should  be  decided  by  Mr.  WamOT.  AH 
fines  and  iicencos,  botli  for  trading  and  wood-cutting,  wece  paid  to  the  chjef^  and. 
enjoyed  by  them.  When  I  moved  into  the  country  I  was  receiving  from  Goy^rhment 
s  sAury  of  £36  iter  annum.  A  year  or  two  after  it  was  increased  to  £52.  The  reason 
fcfp  tiiB  WM  that  the  other  chiefs  had  similar  amounts  from  the  Government,  and 'the 
iiteMSBe  Wtts  made  to  equalise  the  allowance  to  all  the  chiefs,  Stockwe,  and  Darnla  ha^g 
jE62  when  they  flr«t  came  over.  After  being  hero  a  few  years  my  brothers,  Gang^iizwe 
abd  6inqiingt^,  .quarrelled ;  Mr.  Warner  and  I  talked  over  the  matter,  and  I  fetched 
£^qnbj;sti  from  the  Idutyw'a,  where  ho  hod  Hed,  ajid  I  gave  him  a  ki^aal  111  'iny 
cobnixf:  T  also  received  a  petty  chief  named  Falo.  whom  I  gave  liind  at  the  QuAuaco, 
"When  the  boundaries  were  defined,  Falo'a  father  woe  in  occupation  there,'  from  t^e 
TdiAbu  TropeT  side,  but  he  removed  back  into  Tembuland  and  asked  me  to  receive  his 
BOO,  which  I  did,  Wlien  Sinqungati  was  received  by  me  here,  he  had  not  a  n^'with 
him,  and  I  plaoid  him  among  my  people  who  had  followed  me  from  my  locfition.  I 
appointed  Smqungati  and  Falo  to  collect  license  money  for  me  in  the  parts' oj^ 'the 
oountify  they  were  living  in,  and '  to  brine  it  to  me.  This  ijontinued  during:  th^  mriod 
of  Ur.  Fynn's  reridence  hei-e.'  'Trecdived  about  £^0  in  licenc&s.     Dibputes  then  arose 
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Mmtanzima  and     between  Sinqiiugati  and  Falo  as  to  the  collection  of  this  money,  and  after  a  time 
^'^^^  Siuqungati  oeased  to  bring  me  any  money.     This  was  when  Mr.  Lev»y  was  magistrate, 

Ott.  21, 1881.       ^uid  I  referred  the  matter  to  him,  and  could  get  no  redress,     Sinqun^ati,  bj  this  time, 

had  a  considerable  following  with  him,  lining  on  my  land.  Mr.  Levey  thought 
Sinqungati  should  have  a  separate  location  given  him  ;  but  this  was  not  done.  It  was 
these  matters  about  which  I  used  to  complain  and  agitate,  and  when  I  did  so  reflec- 
tions were  cast  upon  me  and  my  loyalty,  and  I  was  still  stiring  in  these  matters  when 
the  late  troubles  arose.  Sinqungati  and  Bimbaduna,  another  petty  chief  who  had 
been  received  and  placed  by  me  on  the  south-east  boimdary,  joined  in  the  rebeUion. 
I  remained  loyal  and  rendered  service  to  the  Government,  under  my  magistamtey 
Mr.  B.  W.  Stanford,  to  whom  I  attribute  my  safety  throughout  the  distariboncesi 
as  I  was  being  pressed  on  every  side,  and  I  do  not  think  I  could  have  maiti- 
tained  myself  mdess  he  had  been  sent  to  me.  The  land  those  ohiefs  oooapied 
before  the  rebellion  is  now  vacant,  and  has  been  cut  off  from  me  together  with  tiie  port 
occupied  by  the  chief  Falo,  who  was  loyal,  and  now  forms  part  of  another  district  tmdsr 
the  magistrate,  Mr.  Levey.  I  see  that  I  have  lost  this  country  and  the  rev^me  from 
it.  I  may  say  that  I  am  satisfied  with  the  officer  of  Government  now  with  ine, 
Mr.  Stanford,  and  I  want,  while  he  is  with  me,  to  get  my  affairs  put  right.  My  oom* 
plaint  is  that  portion  of  the  territory  originally  allotted  to  me,  has  been  taken  away ; 
that  the  conditions  upon  which  I  came  nere  have  not  been  maixitaiiied'i  that  I  have 
been  deprived  of  the  licences  of  the  country  occupied  by  Sinqungati  and  Bimbaduna 
and  FaiOy  and  in  Heti  of  them  I  ask  that  my  allowance  diould  oe  mcreased  to  £120  per 
annum,  and  that  a  title  should  be  ^pmted  to  myself  and  peojde  for  the  land  we  oooapTy 
in  the  same  manner  as  Kama  obtamed  a  title  to  his  location  in  the  Kesakama.  jji 
this  I  would  also  desire  title  to  a  farm  for  my  own  personal  use.  Since  I  occupied  the 
country  I  have,  given  farms  to  several  pieople,  m. :  to  Neamise,  Dubegu,  Neapoyei 
Ghmqu,  Luf  elle,  and  to  a  man  named  Josiah,  a  small  plot.  I  did  not  oonmilt  my  people 
as  to  these  grants,  but  they  made  no  objection  to  them.  There  was  no  precedent  to 
follow  in  this  matter.  According  to  native  custom,  farms  were  not  given,  but  I  took 
upon  myself  to  do  it,  and  reported  the  grants  to  Mr.  Warner,  who  esmresaed  his 
approval  of  them.  Subsequently  I  went  over  some  of  these  farms  with  Mr.  I^vey, 
pomting  out  where  they  were.  The  parties  who  got  the  grants  fropoime  asked  for  the 
laud,  anA  I  gave  it  to  them,  as  they  were  civilized  school-people.  They  did  not  pay  me 
any^dng  for  them,  I  also  granted  the  Mission  CWesleyan^,  at  Wqdehouse  JParest, 
the  lands  occupied  by  them,  I  gave  the  lands  at  SoutheyviUe  to  Mx.  "Warner,  luid 
he  had  people  with  him  who  came  from  Glen  Gray,  and  for  whom  he  provided  on  tho«e 
lands,  and  which  they  held  up  to  the  time  of  his  leaving.  I  cannot  say  what  has 
happened  since.  ]3esides  these  I  gave  no  other  ^ants  of  knd.  There  were  two  white 
faiiners  on  the  border  of  mine  and  Gunjgelncwe's  country,  who  got  farms  £ram 
Gangelizwe,  and  afterwards,  upon  the  defimtion  of  the  boimdary,  they  fell  into  my 
location,  and  I  recognized  their  gnmts.  I  allowed  Europeans,  who  formed  trading 
stations,  to  have  sufficient  land  to  build  houses  on  and  make  gardens,  and  gave  them  the 
right  of  occupation,  the  same  as  if  they  were  my  own  people.  I  recognized  sales  and 
transfers  of  these  stations.  With  regard  to  the  lands  I  would  ask  for,  for  mj  peo^e  ai^d 
myself,  I  wish  the  title  to  be  inalienable,  and  without  anv  right  of  mortgage,  x  have 
not  consulted  my  peo])le  as  to  the  proposal  I  have  made,  but  some  of  my  oounoillon  tm 
aware  of  it,  and  I  nave  proposed  the  matter  for  the  good  of  the  people  tnemselvee.  The 
most  intelligent  of  them  are  aware  of  it. 

6377.  In  what  cases  do  you  adjudicate  amongst  your  people  P — Li  all  oasea  ex- 
ce{>tiiig  murder  and  homicide,  and  in  criminal  cases  I  appropriate  the  fines  which  come 
to  myself.  There  is,  however,  an  appeal  in  all  oases  from  my  decision,  to  that  of  the 
magistrate.     This  is  since  Mr.  Levev  was  magistrate  in  1875. 

6378.  I)o  you  hear  cases  of  withcraft  P— -Searching  out  is  no  longer  allowed  among 
my  i)eople,  but  there  are  witch  doctors  still  amongst  us,  who  produce  chaxmsi  which  they 
allege  have  been  \ised  in  sorcery.  Sometimes  men  have  complained  to  me  that  witch 
doctors  have  smelt  them  out,  and  in  these  cases  I  have  punished  the  witch  doctor. 

Uarala  states : — There  was  a  ivoman  in  my  location  who,  a  few  weeks  ago  oom* 
plained  she  was  charged  by  a  witch  doctor  with  causing  the  death  of  her  ht^uxd  br 
sorcery.  The  doctor  did  not  belong  to  my  peo]^le,  but  was  consulted  by  them.  He  waa 
out  of  my  jurisdiction.  For  this  offence  I  pumshed  the  people  who  had  gone  to  the 
doctor  to  consult  him.  The  parties  appealed  to  the  magistrate,  who  confirmed  mj  de- 
cision. 

6379.  Are  the  customs  of  ciroumdsion,  ukulobola,  and  polygamy  univeacBallj 
practised  among  your  people  P — 

Mantanzima :  Yes,  all  these  customs  are  practised,  except  among  school-people. 

6380.  In  the  hearing  of  oases,  do  you  have  the  asiistanoe  of  your  oounciUozs 
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Yes,  and  in  important  oasefi  I  take  oare  to  send  for  the  more  prominent  leading  men  to     Jfofg^^yd  .^ 
amstme.  ^  "^^i^' 

6881.  How  do  70a  anriye  at  a  deoLsionP — By  consultation  with  the  odunoillors.      Oei.  21, 1881. 
There  is  no  verdict  returned.     But,  in  discussing  the  matter,  if  I  disagree  with  them,  I 
put  forward  toy  reasons  and  they  put  forward  theirs.     If  mine  are  best  they  agree,  if 
theitt  are  more  forcible  I  give  way.    All  the  men  of  my  tiibe  have  the  right  to  come  to 
my  great  place,  and  to  express  an  opinion  on  any  trial. 

6382.  Do  you  approve  of  cases  among  your  people  being  heard  before  the  magis- 
trate through  agents  r — No,  I  do  not.  By  me  tncks  of  an  agent,  even  a  iSiief  may  ^t 
off,  and  it  acts  very  imf airly,  as  many  people  are  poor  and  cannot  pay  for  them,  while 
in  oaiseis  between  a  poor  and  rich  man^  the  poor  trusts  to  honesty,  while  the  rich  person 
buyv  ail  osent  and  gains  the  day.  It  does  happen  sometimes  uie  poor  maj^  gets  justice, 
but'  its  owmg  to  the  magistrates,  and  not  to  the  honesty  of  the  agent,  who  backs  a  bad 
cause. 

6388;  Do  you  approve  of  the  sale  of  spirituous  liquors  to  natives  ? — I  do  not.  t 
see  that  the  sale  of  bnmdy  amongst  our  people,  if  they  could  get  it,  would  destroy  them. 
The  lisnfr  at  present  is  that  brandy  shoxdd  not  be  sold. 

Dterala:— *I  drink,  and  like  to  go  where  I  can  get  it,  but  would  not  like  to  have  the 
sale  m  liqfiior  introduced  among  my  people. 

6B84:  Db  they  not  get  it  notwithstendinff  P — 

' Habttttixna :    I  cannot  answer  for  a  thing  which  I  have  not  seen  with  my  own- 
eyes. 

Darala:  I  have  heard  what  Matanzima  has  said  with  regard  to  the  land  question, 
and  l¥ish  to  slgr  that  I  would  like  title  issued  to  me  and  my  people  on  the  some  pcjb- 
eiplbi  with  the  object  of  securing  the  possession  of  the  land  belonging  to  us* 

BcfY.  Senrg  Tempest.  WdterSf  Arohdeaoon  of  St.  Mary's,  examixmL 

ji385v  Sir.   J.  D.  Barry."]     Where  do  you  exercise  your  Archidiaoonary  P — ICy  Ker.  Henry  T^pett 
aKdiidiao^mte^oomprises,  in  the  first  place,  Saint  Mark's  Mission  and  its  out-stations,  w^ten, 

wli^r^  th/nre  are  Tembus,  Fingoes,  Goalekos,  G-aikas,  and  a  few  Hottentots ;  seoondlyy 
All  Saints,  thirdly.  Saint  Albans,  in  GangeUzwe's  country,  and  fourthly.  Saint 
Augoetine's,  which  includes  the  Fondomise.  1  visit  these  principal  missions  with  their 
out-stations  constantly. 

638& .  When  was  St.  Mark's  established  P— In  1856,  during  Bishop  Armstrohg's  . 
time* 

'6387«.  Who  gave  you  leave  to  go  there  P — "KxeM.  He  was  then  living  at  Hohita, 
ten  nvQes  east  of  St.  Mark's,  and  was  paramount  chief  of  the  Amaxosa.  I  first  intended 
to  occupy  a  station  at  Sablala,  meaning  '^  scattered  about,"  and  quite  near  to  Hohita, 
but  the.  chief  preferred  my  being  at  a  greater  distance  from  his  great  place,  and  rave 
me  St.  Mark's,  where  I  still  remain,  it  was  then  called  Isidubu,  or  the  place  of  the 
dubu  (sees.  TVlien  the  Tambookie  emigration  took  place,  Mr.  Wanier,  the  British 
Agent,  defined  the  boundaries  of  my  present  mission,  and  these  limits  have  ever  sin<^ 
wea  observed.  The  mission  includes  St  Mark's  proper  and  five  villages,  at  each  of 
which  there  is  a  headman  appointed  by  myself,  and  a  place  of  worship.  At  three 
tliegre  are  schools,  and  at  St.  Jdark's  we  have  an  industrial  school.  This  latter  I  work 
npofn  the  principle  of  getting  the  apprentices  trained  by  carpenters  and  other  artizaiis 
on  the  mission,  who  are  allowed  the  benefit  of  the  boys'  work.  Formerly  I  employed 
a  carpenter  myself  and  the  mission  got  the  benefit  of  the  work,  but  the  present  system 
answers  best.  I  have  17  apprentiees  and  27  boarders.  Including  these,  there  are 
altogether  at  school  in  St.  Mark's  village — 

No.  1.  144  boys.  97  girls. 

„    2.  60    „  60    „ 

„    8.  10    „  34    „ 

4  8  4 

212  195 

Total  407 

I  have  olso  1,560  pupils  at  school  at  our  other  stations  in  connection  with  St.  Mark's. 
At  St.  Mark's  they  are  educated  free.  The  parents,  however,  pay  the  mission  a  fee  of 
ten  shillings  for  the  right  of  living  there,  and  the  privileges  attached.  Everyone  who 
lived  on  the  place  has  me  benefit  of  the  school,  and  the  (rovemment  give  a  capitation 
grant  for  twenty-five  boarders  and  fifteen  apprentices,  who  are  fed,  and  the  whofo  thing 
works  well* 
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Rer.  AmK$i''jpmput         6388.  flow  do  the  apprentices  turn  out  after  leaving  the  place  P — Very  well;  most 
^^^'         get  work  m  towns,  at  five  shillings  a-day,  and  have  tunwd  out  well  both  in  th#  oolony 

Oct. '21, 1881.      api'Kj^Iand. 

, ;  6389.  Can  you  suggest  any  improvement P — ^We  want  a  ^p^  building.  ^  lb  was 
promised  us  by  Sir  George  Grey,  before  he  left  the  eolony.  This  would  requizaeb  par- 
naps,  three  or  four  thousand  pounds. 

6390.  Have  you  any  grant  to  this  plaoeP — ^Yes;  by  the  gift  of  the  (%iel  Ezeli, 
whiOi  he  had  full  power  to  make  it,  and  by  being  recognised,  nmch  in  the  same  mapaflr 
as  px^  ohieb,  Matanzima  and  Darala,  were,  by  the  then  Bx^iah  .HeaLdenti  whoa  the 
Tfunbookie'i;  emigration  was  made,  but  we  wish  to  hold  some  Colonial  Qavenaxmt 
title  to  the  property,  in  order  to  bcurow  money  for  irrigatian  j^urposes,  aod  ihw  pflronda 
f;>r  mone  jpeomle  tp  live  on  the  plaoe,  and  brinfi'  greater  dvili&ng  inflniffiofls  to  .DeaijOD 
th^'natives  than  at  present.  The  want  of  sudi  a  title  prevents  us  doing  all  we  OHH. 
Matanzima  and  Darala,  the  only  ohie&  that  can  be  affected  by  us  holdixigthe  propfiHy, 
have  fully  recognized  our  rights,  and  do  not  disturb  us  in  any  way.  Lx&ed,  I  aia  on 
perfect  terms  of  friendship  with  them.  On  Matanzima  coming  to,  the  oooniiEjhe 
wished  me  to  take  out  the  water  from  the  Quamata  Biver.  The  word  Qpanatfk  m  laaid 
to  DO  the  name  of  an  old  Hottentot  chief,  or,  as  Bishop  Calloway  thinks,  <^,  tius  Kafir 
deity.  We  have  been  told  by  two  Secretanes  of  Native  AfEaixs  that  good  inigationoan 
be  obtained  at  St.  Mark's,  and  that  the  Government  would  allow  ub  the  J^eaeflft  of  ihe 
IiUj^tion  Act. 

6391.  Is  there  a  magistrate  at  St.  Mark'sP — ^Yes. 

^  6392.  Have  you  given  any  grant  to  the  Government  ? — ^Yes,  fiftieen  SArea  of  ]|Mid, 
which  we  are  prepared  to  make  permanent,  and  on  which  the  magisisrate  shall  ^y^  aod 
be  located.    No  rent  will  be  asked — ^it  is  a  free  grant. 

6393.  Do  you  allow  traders  P — ^We  allow  them  to  live  on  the  station  undar  certain 
conditions,  aoBKit  which  is  that  no  liquor  be  sold.  They  are  ordeily,  the  syi^bem  woofa 
well,  and  their  presence  is  beneficial.  They  improve  the  natives  by  introducing  oivil- 
iziqg  tastes,  and  also  aa  employers  of  labour.  We  eUso  give  traders,  in  some  inmllpes, 
free  homesteads  on  payment  of  a  small  rentaL  We,  however,  use  diseretfon  jb  tim 
nuvbter,  as  also  in  admitting  natives;  but  wherever  a  man  is  not  a  bad  chazaoterwe 
allow 'him  to  live  amongst  us  on  payment  of  10s.  a  year. 

.6394.  Axe  there  any  polygamists  ? — ^There  are  some.  We  do  not  limit  it  to  fbe 
Christian  Kafirs. 

^  6395.  Contrasting  the  heathen  with  the  Christian  native,  which  do  you  think  diows 
best  ? — ^The  Cnristian.  I  think  the  tone  of  morality  is  better ;  thev  have  a  higher  aeose 
of  truthfulness.  As  a  pastoral  people  I  am  not  prepared  to  say  tney  are  more  indus- 
trious, but  aa  an  agricultural  people  the  Christian  natives  are  superior,  for  ibe  sinpls 
reason  that  they  work  constantly. 

6396.  Do  the  Christians  generally  dress  P — ^They  always  wear  clothing,  even  at 
their  homes. 

6397.  Are  the  heathens  dressed  P — ^We  compel  them  to  dress  when  they  come  to 
our.  stations,  but  at  their  kraals  we  cannot  insist  on  any  such  measure. 

6398.  Are  they  all  satisfied  P — ^Yes,  we  are  a  very  happy  community. 

6399.  Did  any  join  the  rebels  P — ^Not  one. 

6400.  Had  you  any  difficulfy  in  applying  the  Disarmament  Act  at  your  atataonsf 
— ^No,  I  s^ke  to  them  privately,  and  they  gave  up  their  anus,  but  they  did  not  take 
compensation  at  the  time.  They  disapproved  of  the  Act,  but  obeyed  the  law  and  eten* 
tually  accepted  the  compensation. 

6401.  Are  they  generally  law-abiding  ? — ^Yes,  but  at  times,  nadi  as  at  iestiYalfl^ 
drinking  takes  place,  althougn  strictly  prohibited ;  they  are,  however,  now  nearly  sup* 
pressed :  intot^'anc  is  forbidden,  though  we  allow  circumcision. 

6402.  How  do  you  deal  with  polygamy  P — ^The  men  are  not  received  into  member- 
ship, but  if  a  man  can  show  that  he  wishes  to  become  a  Christian  and  promisee  to  live 
with  only  one  wife,  we  allow  him  to  be  baptized,  but  his  duties  towards  his  other  wives 
in  respect  to  supporting  them,  and  their  children  remains  and  thev  are  allowed  to  live 
with  him  as  sisters ;  we  consider  it  would  be  a  great  injustice  to  dnve  the  women  away. 
In  regard  to  the  wives  of  polygamists  we  permit  a  woman  to  be  baptized  and  ■">! 
retain  a  polygamous  wife,  as  we  consider  she  is  under  the  control  and  in  bondage  to 
her  husband. 

6403.  Is  ukulobola  practised  P — Yes. 

6404.  Do  you  condemn  it  or  no  P — ^I  approve  of  it,  amongst  the  heathen,  and  oven 
amongst  Christian  members  of  oiu*  church  1  consider  it  as  a  thing  we  are  obliged  to 
tolerate.  It  causes  parents  to  be  careful  of  the  chastity  of  their  daughters ;  in  fiiot  I 
think  it  a  great  safeguard  against  prostitution.  It  is  a  Kafir  customfor  the  women  to  pe- 
riodically examine  the  young  girls  belonging  to  their  families.   I  have  not  disoouzaged  t^ 
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ilLroeotion  by  the  Christian  women  when  they  have  consulted  me  as  to  what  was  F^WK^p  ^^*  JKfMry  J^i^f 

anal  doino  H  think  the  effect  has  been  to  degnde  the  gir^     liVlien  l  first  occme  to  Ea^^  ^^}^ 

land  I  looked  tmon  uknlobola  as  wrong,  beoause  it  was  the  onstom  of  the  liiissionaneil  to      oot.  2i»  lui. 

diBconrag^  it,  but  my  opinion,  after  consideration,  changed.    I  also  regarded  it  £^  a 

sale.    I  however  examined  still  closer  the  subject,  and  also  the  origin  of  the  custom, 

and  oame  to  the  conclusion  that  it  was  not  a  sale.    J  consider  that,  in  ih^  first  place, 

ihe  man  who  fiiTes  his  daught^  loses  certain  services  wiiich  should  be  oompentoted  for, 

as  the  hnsbana 'of  the  woman  receives  these  services.    Next,  that  the  cattle  given  is  ia 

goanustee  for  his  daughter's  good  treatment  and  provides  her  with  a  place  to  fly  to  in 

onto,  6f  tauel  treatment.    A^  that  the  children  of  such  a  maitiage  have  a  portio^  6f 

tkb  d6%iy.    I  have  therefore  not  discouraged  the  practical  working  of  it,  and  ^thou^h 

it  3b  lipble  to  great  abuses  I  cannot  wholly  condemn  it. 

'6406.  Bo  yoa  think  that  Christian  natives  have  approved  of  your  not  discouraging 
this  syatem  of  ukulobola  P — ^Yes. 

And  do  you  think  your  work  has  been  more  effective  among  them  in  consequence  P — 
I  think  80,  eertainly . 

'6406.  Do  you  think  ukulobola  encourages  polygamy  P — ^I  see  no  connection  with 
it  at  all.-  Ooncal)inage  in  place  of  legal  marriage  would  be  the  result,  even  if  uktilobola 
were  abolished. 

6407.  Is  there  no  compulsion  exercised  among  parents  in  regard  to  marriag;e  P— 
Verjr  oft^,  among  both  heathen  and  Christian  natives.  Parents  or  guaidians  06mp^ 
their  difldren  and  words  to  marry  men  they  do  not  like.  T  have  discouraged  the 
system  both  by  argument  and  conversation,  and  in  man^  cases  have  succeeded.        '    j 

6408.  Do  you  think  the  custom  of  forcing  children  is  bad  and  ought  to  be  stopped  r 
— *I  iStnijpk  so,  and  a  law  to  that  effect  should  be  made. 

64^9.  "What  law  would  you  suggest  for  the  regulation  of  native  marriages? — Krst 
of  all  I'thirikit  would  be  impolitic  to  touch  the  inarriage  law  at  all  in  the  Dependencies 
iueC  at  ]msent,  as  the  native  mind  being  disturbed  by  recent  legislation  would  look  upon 
it  Irith  sui^cion,  but  I  think  that  afterwards,  when  things  have  quieted  down,  I  would 
reoodimend  the  registration  of  all  wives.  I  would  register  all  marriajges,  polygamous 
and  monogscmouB,  in  the  first  instance,  and  in  order  to  induce  them  to  register  1  wotdd 
heflltlite  to  give  legal  recognition  to  any  native  marriages  not  so  registered.  I  should 
have  in  tiew  that  the  ultimate  recognition  of  only  one  marriage  wasl;he  great  obje(^  to 
be  iattained,  and  this  can  best  bo  done  at  some  future  time  by  gradually  withdrawing 
the  power  to  register  more  than  one  marriage.  At  present,  and  for  some  time,  I  cJiould 
go'  on  reeogmring  all  marriages,  polygamous  and  otherwise,  even  without  registration, 
but,  Bff  soon  as  the  native  mind  is  settled,  I  would  introduce  this  system  of  registration, 
and  if  a  small  fee  of  2s,  6d.  were  charged  I  think  it  would  be  paid.  When  I  speak 
thus,  I  allude  only  to  the  native  heathen  throughout  the  coimtrv. 

6410.  At  present  how  are  divorce  cases  dealt  with  ? — By  tne  magistrate. 

6411.  What  are  the  causes  of  divorce  amongst  the  heathen  P — ^compatibility  of 
temper,  desertion,  poverty,  barrenness.  I  don't  know  quite  whether  adultery  is  considered 
sufflaent  grounds  for  a  divorce ;  where  it  is  committed  and  the  fact  comes  to  the  know- 
ledge of  me  husband,  he  claims  compensation  from  the  man  and  is  satisfied  to  take  hi/s 
wife  back  again.  In  some  cases  heathen  natives  even  connive  at  adultery  in  the  hope 
of  getting  this  penalty,  and  I  do  not  think  that  the  chastity  of  the  wife,  amongst  heathen 
natives,  is  regso^ded  as  of  such  importance  as  amon^  the  Christian  natives,  although 
the  ohastity  of  the  unmarried  girls  amongst  the  natives  is  well  protected,  and  this  I 
attribute,  to  a  great  extent,  to  the  practice  of  ukulobola. 

^12.  How  do  you  think  we  ought  to  deal  with  divorce  cases,  when  natives  are 
mairied  aoeording  to  their  own  custom  P — ^I  think  we  should  continue  the  native  law 
and  oodify  it. 

6418.  Do  you  think  it  would  apply  to  all  natives  in  the  Dependences  P — ^Yes,  or, 
at  all  events,  all  those  with  which  I  am  connected.  I  think  I  shotUd  not  continue  all  thb 
causes  for  divorce  however.  I  would  make  adultery  a  cause,  and  ill-treatment,  whicJi  is, 
I  believe,  already  amongst  the  natives  a  ground.  According  to  the  present  native  law, 
a  divorce  can  be  obtained  if  ukulobola  has  not  all  been  paid,  or  rather  the  woman  can 
be  taken  back  by  her  father  until  the  whole  amount  of  tne  ukulobola  is  paid. 

6414.  Would  you  not  rather  provide  that  the  native  law  should  be  altered  to  this 
extent,  that  the  registration  shall  not  be  allowed  until  the  ukulobola  is  paid  ? — Yes,  I 

'would. 

6415.  Then  at  the  time  of  registration  you  would  require  that  the  amount  of 
uktdobola  should  be  stated  P — ^Yes,  I  would  have  a  statement  that  it  was  paid  or 
arranged  for,  so  that  all  parties  should  be  satisfied. 

6416.  Does  not  this  non-payment  of  the  whole  of  the  ikazi  give  rise  to  a  ffreat 
deal  of  imposition  on  the  part  of  the  parents  of  the  girl  P — ^Yes  the  non-payment  ca  the 


it.y 


wO  NATIVX  LAWS  AND  CUSTOMS  COMMISSION. 

B«T.  'i^frit.Ttmp€9t  iRrlioIa  amount  of  ukulobola  often  gives  rise  to  an  attempt  on  the  nart  of  the  paient  to 

f^^*'  obtain  more  ukulobola  than  is  due,  and  the  parents  orten  use  their  influenoe  with  the 

Got.  21,  1S81.      'wife  to  induce  her  to  leave  her  husband  with  the  object  of  enabling  the  pareoot  to  fei 

more  ikazi.    This  should  be  stopped  by  law,  and  it  oould  not  happen  after  regiatratioii 
has  onoe  taken  place. 

6417.  What  is  the  native  law  as  to  the  custody  of  children  in  the  ease  of  divoroe  P~ 
The  father  has  the  right  to  the  children,  but  the  diief  can  allow  the  wife  to  have  some 
of  the  children  when  the  husband  has  been  in  the  wron^.  I  know  of  a  case  whoe  a 
inan  was  married  and  paid  a  small  dowry  and  the  father  mduced  the  wile  tp  leave  her 
husband.  She  went  to  her  father  taking  some  of  the  children  with  her,  but  th»  horibmid 
appealed  to  the  chief,  and  the  children  were  ordered  back  to  the  Mher,  the  wcmea  had 
no  children  given  her,  and  there  is  no  oo-habitatiou.  In  some  initanoeB  the  ohifif  can 
order,  where  the  women  is  not  the  erring  party,  some  of  the  children  to  remain  in  ha 
custody. 

6418.  What  would  become  of  her  ? — She  would  go  to  her  father's  family. 

6419.  And  the  father  of  her  children  could  daim  6dl  dowries  paidfor  ilioBe  cUIdTenf 
Yes.  If  adopting  native  law,  I  would  alter  it  to  this  extent  that  the  father  should  not 
have  tiie  whole  of  this  dowry,  but  that  the  mother  and  her  family  should  have  part. 

6420.  In  preference  to  our  altering  the  native  law  of  divorce,  would  you  dlow  the 
woman  herself  to  have  a  legal  status  independent  of  her  father's  control  P — it  a  Cflbririian, 
I  think  that  it  would  be  better  that  she  return  to  her  father's  family  and  poonpy  the 
position  she  did  before  marriage,  the  children  also  being  under  the  guardianship  of  her 
mther,  and  if  he  Lb  dead  the  father's  heir,  namely,  her  brother. 

^421.  Do  you  believe  in  a  woman  being  pro^Mdrty  P — ^No,  I  do  not ;  that  is  not 
really  her  position.  I  regard  her  as  being  in  the  position  of  guaidianshup.  There  is 
one  thing  nowever  I  have  not  been  able  to  lathom,  and  that  is  the  position  oia  oonodbine; 
an  idihazij  a  woman  with  whom  a  man,  whether  married  or  not,  may  have  intarooune, 
she  may  i)erhap6  be  called  a  prostitute.  These  women  are  sometimes  unmanied  and 
sometimes  they  are  widows,  but  never  wives,  as  their  children  cannot  inherit.  These 
women  are  generally  prostitutes  with  the  connivance  of  their  parents,  who,  as  they 
derive  profit  from  the  traffic,  treat  them  as  property.  This  sort  of  thing  is  not  looked 
upon  as  very  shameful  among  Kafirs.  The  woman  is  still  regarded  as  bslonging  to  her 
father,  and  the  only  check  I  can  recommend  is,  that  any  father-in-law  who  traffioked 
with  her  should  not  be  allowed  to  recover  any  claim  arising;  out  of  such  immorality  m 
any  court.  Nor  would  I  allow  such  woman,  who  is  a  prostitute,  in  spite  of  her  pazents 
efforts,  to  be  regarded  as  one  of  the  family,  in  the  sense  of  creating  an  obligati0n  on 
the  parent  to  support  her, 

6422.  What  is  the  Eafir  law  of  inheritance  P — There  is  but  one ;  that  the  eldest 
son  of  the  chief  wife  inherits  everythinc^  where  the  father  dies  without  a  will  and  without 
having  made  previous  settlement,  and  if  the  eldest  son  is  a  minor,  the  widow  looks  after 
the  property  until  he  becomes  major. 

6423.  Does  the  second  or  other  son  of  the  chief  wife  inherit  nothing  P — No,  eoraept 
that  he  can  daim  maintenance  from  the  eldest  brother,  who  is  bound,  oy  Kafir  law,  to 
do  so,  and  should  he  refuse  the  chief  would  order  it  to  be  done. 

6424.  And  would  the  elder  brother  be  bound  to  contribute  ikasi  in  case  hia  yonngor 
brother  marries  ? — I  believe  so. 

6425.  Have  his  sisters  also  a  claim  upon  their  elder  brother  for  maintananae  f— 
Yes. 

6426.  Do  you  think  this  should  be  provided  for  in  any  future  law,  and  if  ao^  how  f 
— ^I  think  this  law  is  a  good  one,  and  that  its  provisions  should  be  continued.  TioB 
maintenance  would  not  be  a  great  tax  upon  the  eldest  son,  inasmuch  as  ha  has  the 
marrying  of  all  the  daughters,  and  receives  the  ukulobola  arising  from  such  maniages. 
He  is  looked  up  to,  and  is  the  head  of  the  family ;  he  enjoys  all  its  privilegesi  and 
ought  to  have  its  burdens. 

6427.  Mr.  JRollatui.']  As  I  understand  you,  the  eldest  son  ocoupiea  the 
position  of  his  deceased  father.  Does  he  inherit  an^i;hing  besides  property? — ^He 
inherits  his  father's  place  in  the  tribe  as  a  chief  or  councillor. 

6428.  And  he  would  inherit  all  the  rights  to  ukulobola  that  his  father  possessed* 
That  is  to  s^  that  he  would  receive  cattle  for  his  sisters  ? — Yes. 

6429.  Have  you  known  any  inconvenience  arise  from  this  custom  in  cases  where 
Christian  parents  have  died,  and  heathen  sons  have  succeeded  to  the  righta  of  .ukulobola 
over  the  daughters  who  may  be  Christians  ? — I  know  of  no  such  case,  but  I  have  heard 
of  instances  wliore  thoy  have  come  to  claim  parts  of  the  ukulobola,  but  not  where  they 
have  forced  girls  to  marry  heathens. 

6430.  Siipposing  a  man  dies  leaving  only  daughters,  who  inherits  his  property? 

The  brother  ox  their  father 
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6431.  And  if  the  girls  were  Christiaiis,  and  he  a  heathen,  would  he  have  the  power  R«v.  Eenry  TempeH 
of  giving  them  in  mairiage  P — Yes,  he  woiild  have  the  power.  Waun. 

6432.  Do  you  think  this  unjust  ? — I  do.     I  would     recommend  such  a  change      oct.  21,  IS81. 
in  the  Kafir  Isw  as  would  give  the  right  of  guardianship  legally  into  the  hands  of  some 

perBon  specially  appointed. 

6433.  What  would  you  do  with  the  ukulobola  in  such  a  case  ? — ^I  would  not  give 
it  lall  to  the  eldest  son.    I  think  the  widow  ought  to  have  part  of  it. 

6434.  Would  you  not  allow,  in  a  case  where  a  man  dies,  leaving  a  widow  and  only 
dftxighters,  that  the  principle  which  we  find  indicated  in  the  27th  chapter  of  Numbers, 
Teraes  1  to  11,  re^^arding  the  claim  of  an  inheritance  by  the  daughters  of  2ielophelad, 
and  fccrther  mention  of  which  is  made  in  the  36th  chapter  of  the  same  book,  verses  6  to 
12,  and  again  in  the  17th  chapter  of  Joshua,  verses  3  and  4 — (produced  and  r^ad)— would 
ycm  not  allow  the  same  principle  to  apply  by  permitting  the  widow  in  such  a  case  to 
assume  ttie  legal  position  of  head  of  a  new  family  ? — That,  I  think  would  be  an  excel- 
leat  solution  of  the  difficulty ;  the  widow  would  then  be  the  head  of  the  family,  and 
ouj^t  to  have  the  marrjong  of  the  daughters  and  the  benefit  of  the  ukulobola  and  incur 
its  oUicrations. 

6435.  Would  you  approve  of  any  law  allowing  natives  to  have  free  testamentary 
disposition  ? — ^Not  at  present. 

6436.  Are  you  aware  that  natives  make  verbal  wills  ? — I  was  not  aware  that  they 
ntade  willSi  but  1  know  that  they  do,  during  their  lifetime,  indicate  how  their  property 
Ib  to  be  allotted,  and  that  if  there  is  any  intention  of  changing  this  disposition  expressed 
during  his  lifetime^  such  change  is  effected  after  his  death.  I  am  of  opinion  that  this 
power  of  allotment  should  continue,  and  also  that  a  man  should  be  allowed  to  will  away 
all  properiy,  that  he  himself  has  personally  acquired,  in  any  manner  he  pleases.  I  am 
also  of  opinion  that  the  law  should  prevent  any  alienation  by  a  man  of  inherited  pro- 
paity,  iimerited  for  the  family  purposes,  i.e.,  for  entail. 

6437.  Is  there  among  feafirs  a  natural  executor?-  I  am  not  aware  of  any  custom 
by  wUdi  anyone  is  executor  according  to  native  law. 

6438.  Do  you  think  it  would  be  a  good  thing  for  some  court  to  be  established  with 
the  ^wer  of  appointing  an  executor  from  amongst  the  relatives  who  wish  to  see  the 
noYisions  of  a  man's  will  faithfully  carried  out  ? — I  think  so,  provided  you  procure  a 
fit  and  proper  person.    The  principle  should  be  something  like  our  own  colonial  law. 

6439.  In  regard  to  these  cases  of  native  succession,  would  you  give  that  power  to 
tliar  magistrate's  oourt,  in  order  to  administer  estates  P — Yes. 

6440.  In  a  case  where  a  polygamist  died,  how  would  you  divide  the  land  he  had 
cultivated  P — ^I  would  in  the  first  place  let  the  eldest  son  of  the  chief  wife  be  the  heir  to 
all  property  which  had  not  been  allotted,  but  I  would,  assuming  that  we  know  all  the 
wives  oooupying  any  kraals  or  garden  groiuid,  allow  that  such  kraals  and  garden 
^[ipund  be  looked  upon  as  the  ^ift  of  the  husband  to  his  several  wives  and  their  cMldren, 
and  ttiat  each  wife  and  her  family  should  have  the  property  in  such  way  held  as  their 
own.  

6441.  What  would  you  do  in  cases  where  a  man  dies  holding  title  to  a  quitrent 
fittm  on  which  his  polvgamous  wives  reside  P — I  would  give  such  propertj^  to  the  oldest 
son  of  the  chief  wife,  out  would  impose  upon  him  the  obligation  of  maintaining  the 
polygamous  wives  and  their  families,  and  would  prohibit  him  from  disturbing  any  one 
of  tiiose  wives  in  the  beneficial  occupancy  of  the  land  which  they  hold  at  the  time  of 
the  death  of  their  husband.  I  would,  however,  allow  the  parties  interested  to  agree 
amongst  themselves  as  to  the  arrangement  of  kraals,  provided  tlio  minors  interested  are 
protected,  and  where  difficulties  arise  the  magistrate  should  have  the  powcjr  to  interpose 
and  fettle  questions  as  to  the  maintenance  which  the  heir  is  bound  to  give. 

6442.  [Sir  J.  D.  Barry."]  Is  there  a  distinction  between  civil  and  criminal  laws 
among  the  Kafirs  P — I  think  so.  Ciiminal  cases  are  those  in  which  blood  has  been 
shed,  witchcraft,  desertion,  rape,  and  so  forth ;  the  fines  for  which  go  dii-ect  to  the 
chief.  Theft  is  a  civil  case,  but  there  is  no  such  distinction  known  to  tlio  ICafir  law  as 
in  omrs  between  civil  and  criminal  offences. 

6443.  Would  you  have  theft  ptmishable  by  fine  or  imprisonment,  or  both  ? — I  very 
much  prefer  fining  amongst  the  Kafirs.  It  is  a  severe  punishment  to  themselves,  and  it 
causes  the  inhabitants  of  a  village  to  be  careful  who  they  have  about  them. 

6444.  But  supposing  a  man's  friends  cannot  pay  a  fine  P — Then  the  Kafir  law 
comes  in,  and  if  a  man  cannot  pav  he  is  taken  to  the  chief's  kraal  and  left  there  to  work, 
and  this  I  consider  equivalent  to  nard  labour. 

6445.  Would  you  flog  P — ^No,  excepting  perhaps  little  boys  an<l  girls. 

6446.  If  a  thief  cannot  pay,  his  family  have  to  pay  ? — Yes. 

6447.  Is  not  that  very  hard ;  would  it  not  be  as  well  to  make  the  thief  only 
answerable,  and  imprison  where  no  fine  could  be  paid  P — I  think  not. 
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Rev.  JTenry  Titmpmt         6448.  How  about  the  spoor  law,  is  it  a  good  thing? — ^Tes. 

^**^*'  6449.  Will  you  explain  the  law  P — ^That  a  kraal  to  which  a  spoor  is  traped^  and 

Oct.  21,  issi.      which  spoor  cannot  be  taken  on,  is  liable,  and  in  whatever  country  that  spoor  is  lost;  that 

country  is  liable. 

6450.  I  presume  that  you  consider  yourselves  almost  bound  by  the  duties  and 
responsibilities  of  a  Kafir  chief  on  St.  Mark's  ? — Yes. 

6451.  Were  you  ever  liable  to  the  spoor  law  ? — ^Tes,  in  one  instance  a  horse  was 
traced  to  the  mission,  and  we  could  not  take  the  spoor  out  of  the  station.  The  resident, 
Mr.  Warner,  made  the  mission  responsible  and  we  had  to  pay.  I  contributed  individuallj 
and  made  each  family  pay  their  quota. 

6452.  I  take  it  you  were  not  guilty  P — Certainly  not.  In  my  case  the  iunooent 
man  suffered,  in  common  with  many  others. 

6453.  Do  you  think  it  a  fair  law  ? — ^Tes,  for  we  were  guilty  this  for,  in  not  having 
sufficient  means  to  detect  the  robbery ;  we  were  punislicd  not  for  the  theft,  but  for 
negligence  in  not  detecting. 

6454.  Did  the  spoor  come  along  the  wagon  road? — ^Yos,  and  went  acroaS' the 
veldt. 

6455.  What  could  you  have  done  to  prevent  this  theft  P — We  ought  to  have  been 
able  to  follow  up  the  spoor. 

6456.  Are  you,  as  a  European,  willing  to  share  your  responsibility  in  regiM^  to 
the  spoor  law  with  the  natives  ? — I  am  not  ^villing  as  a  European  now  to  aocept  =  this 
responsibility,  and  for  this  reason — the  density  of  the  population  and  the  oontmHallj 
increasing  traffic  would  make  us  liable  in  many  cases  where  it  woiJd  be  grossly  imjui^ 

6457.  Why  then  impose  it  upon  the  natives  ? — The  natives  are  a  pastoral  people^ 
and  would,  therefore,  steal  cattle,  whereas  the  European,  as  a  rule,  does  not  steal 
stock. 

6458.  Have  you  not  heard  of  many  cases  in  which  thieves  have  driven  stock  on 
native  kraals  for  the  purpose  of  avoiding  detection  P — ^I  have  known  such  oa^ee,  but 
there  has  never  been  any  difficulty  in  taking  the  spoor  out  of  the  kraal  further  on  to 
the  next,  and  so  in  the  end  the  thief  has  been  traced. 

6459.  Is  not  the  whole  system  rather  rough P — I  think  not;  the  natives  under- 
stand it,  and  it  works  well. 

6460.  How  would  you  apportion  the  amount  P — ^Let  the  headman  do  it,  subject  to 
appeal  to  the  magistrate. 

6461.  Have  you  ever  had  a  case  where  you  managed  to  pass  on  the  spoor  P — ^Yes, 
and  I  had  no  trouble  in  passing  it  on. 

6462.  Have  you  had  any  witchcraft  cases  here  P — ^No. 

6463.  How  would  you  deal  with  witchcraft  P — ^By  heavy  fines ;  there  are  xiimiben 
who  practise  it. 

6464.  According  to  Kafir  law  they  are  subject  to  torture  P — Yes. 

6465.  How  would  you  punish  a  man  who  practised  witchcraft  P — ^By  fine;  and  I 
would  also  fine  a  man  who  charges  another  falsely  with  witchcraft. 

6466.  Do  you  tliink  it  would  be  a  ^ood  thmg  for  the  criminal  cod^  to  4e^e  all 
the  native  laws  we  take  over,  put  them  m  writing,  and  illustrating  them  P-r-Tes,  and 
I  would  suggest  that  the  penalties,  which  in  most  cases  should  be  fin^  have  flie 
maximum  fixed. 

6467.  Could  it  be  fixed  in  money  P — No,  I  think  not.  The  difficulty  may  be  that 
a  man  might  not  have  it,  and  if  he  has  to  sell,  he  becomes  the  victim  of  unpjrinGtpled 
dealers.  For  a  time  I  would  allow  a  discretionary  power  to  fine  either  in  money  or 
stock. 

6468.  In  trying  offenders  would  you  allow  the  prisoner  to  be  examined  or  not  P 

I  would  allow  prisoners  to  be  examined ;  natives  imderstand  it,  and  it  is  the  beet  means 
of  getting  at  the  truth. 

6469.  Would  you  apply  the  practice  to  Europeans  P — ^No,  I  think  not. 

6470.  Would  you  allow  hearsay  e\T[dence  P — No. 

6471.  Would  you  allow  a  conviction  upon  the  evidence  of  an  accomplice  alone 
uncorroborated  by  other  testimony? — ^No. 

6472.  Would  you  allow  evidence  to  be  received  when  it  is  extorted  by  threats  or 
promises  P — ^No. 

6473.  Would  you  sentence  to  death  in  any  case  P — Only  for  murder. 

6474.  Would  you  have  jurors  P — ^Yes. 

6475.  Do  you  think  there  are  any  places  here  where  jurors  can  be  found  P— Tea. 

6476.  Would  you  have,  in  criminal  cases,  natives  sitting  with  magistrates  as 
assessors  ? — I  do  not  think  it  necessary  to  have  assessors  to  aid  magistrates.  What  I 
should  like  is  that  the  chief  should  have  some  voice  in  aiding  the  magistrate  in  adminis- 
tering justice,  as  an  adviser  between  natives  where  both  parties  belong  to  his  tnbe. 
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This  oan  be  done  by  Bummoning  him  and  taking  his  advice,  though  not  of  necessity  Her.  TTmrf  f^pett 
octiog  upon  it,  and  giving  him  power  to  examine  and  cross-examine  the  prisoner.  WaUn. 

6477.  But  suppose  the  chief  is  a  bad  man  ? — There  would  be  some  difficulty,  but      n  *  ^TTfl.i 
ne  could  do  no  great  hann. 

6478.  Mr.  J.  Aylijf'.']  Did  I  understand  you  to  say  that  in  our  native 
Dependencies  here  you  think  the  natives  coiJd  be  safely  governed  and  contix)lled  by 
a  code  of  laws^constructed  upon  the  luinciple  of  Kafii'  law  ? — Yes,  I  think  it  could 
be  dpxie. 

.  6479.  Is  it  correct  to  assume  that  the  power  of  the  chiefs  is  always  a  prominent 
feature  in'the  administration  of  Kafir  law  ? — Yes. 

6480.  Do  you  think  it  possible  effectuallv  to  administer  Kafir  law  without  the 
presence  and  fimctions  of  the  chief  ? — ^Yes,  at  the  hands  of  an  EngHsh  magistrate. 

6481.  Can  you  conceive  the  possibility  of  the  views  of  the  chief  and  magistrate 
be^ig  ia  xx)nflict  P — :Yes. 

6482.  In  such  an  event  how  would  you  secure  the  advantages  of  effective  adminis- 
tzation  oi£  the  law,  and  who  should  be  subordinate  P — The  Kafir  chief ;  because  he  has 
already  submitted  to  the  magistrate's  authority,  by  recognizing  the  power  of  the 
Qovenunent  in  sending  him. 

6483.  "What  is  your  view  of  the  policy  which  is  accepted  by  so  many  persons,  that 
as  far  aa  possible,  the  power  and  influence  of  the  chiefs  should  be  lessened,  with  a  view 
to  ita  ultunate  extermination  P — ^I  think  it  is  a  mistake. 

6484.  You,  I  suppose,  remember  that  extraordinary  infatuation,  commonly  known 
aSiihe  oattle-killingp — I  do. 

6486.  It  was  a  most  calamitous  occurrence  ? — It  was. 

-  6486.  Were  you  able,  in  any  way,  to  trace  that  occurrence  to  the  power  and  in- 
flaenoe  of  any  chief  ? — No,  excepting  so  far  that  the  chiefs  fell  in  with  it.  I  do  not 
baUeye  that  it  was  originated,  as  has  been  asserted,  by  Kreli. 

6487.  You  do  not  think  Nongause  was  used  as  an  agent  by  the  chief  to  try  and 
aubjeet  the  people  to  this  mfatuationp — I  have  no  reason  for  such  supposition. 

6488.  I  suppose  you  are  aware  that  it  is  the  commonly  received  opinion,  according 
to  Kafir  law,  that  an  accused  man  is  generally  regarded  as  being  guilty  imtil  he  oan 
prove  himself  innocent P — ^I  have  not  been  able  to  establish  that;  it  may  be  so. 

j6489.  Seeing  you  favour  the  application  of  native  law  to  the  Dependencies,  what  is 
your  opinion  about  applying  it  to  the  natives  living  within  the  colony  P — I  think  that 
where  there  ore  large  numbers  of  natives  these  laws  should  be  applied. 

6490.  Would  you,  in  the  event  of  such  an  application,  be  brought  face  to  face  wath 
the  paractice  of  Fingoes  and  Kafirs  in  the  same  location  being  governed  by  one  system 
of  law  and,  Hottentots  by  another  P — ^Yes,  that  would  bo  one  result. 

6491.  Isn't  that  rather  unfortunate,  that  one  class  of  the  natives  of  South  Africa 
aholild.be  governed  by  one  system  of  laws,  and  in  another  part  of  South  Africa  by  a 
difbrent  Bystem  P — ^No,  I  don't  think  so,  becaiise,  although  there  is  a  difPerence  between 
the  people,  perhaps,  there  is  little  tribal  organization.^ 

6492.  Do  you  consider  that  all  natives  living  in  locations  have  but  slight 
tribal  organizations  P — ^Yes,  and  they  would  prefer  being  governed  by  their  chiefs  or 

headmen. 

6498.  But  supposing  a  case  of  a  native  location,  not  being  xmder  tribal  organiza- 
oioo,  would  you  stiU  favour  the  application  of  native  laws  P— x  es,  provided  they  did 
not  diametrically  conflict  with  colonial  laws. 

6494.  Supposing  a  native  location,  under  this  quasi-tribal  organization  you  speak 
of,  when  in  the  immediate  neighbourhood  of  a  town  where  colonial  law  prevailed,  would 
it  not  be  embarrassing  for  the  native  living  in  the  town  to  be  governed  by  one  system 
of  laws  (uid  the  native  in  the  adjoining  location  to  be  governed  by  another  system  of 
la^^  p_I  would  apply  the  law  only  to  certain  areas  where  natives  live,  and  then  only 
to  the  natives  living  tfiere. 

.   6495.  You  have  acquired  some  information  about  the  condition  of  natives  in  the 

oohHiy  P — ^Very  little. 

6496.  Do  you  feel  yourself  able  to  give  an  oi^nion  as  to  whether  the  natives  living 
in  the  colony  have  within  the  last  thirty  or  forty  years  made  progress  in  civilization  and 
(Jluigtianity  P — ^I  am  imable  to  give  any  opinion,  but  I  have  seen  more  indecency  among 
heathen  natives  in  the  colony  than  out  of  it. 

6497.  Supposmg  it  could  be  shown  to  you  that  the  natives  in  the  colony  have  made 
fair  progress  in  civilization,  and,  supposing  you  were  also  to  be  told  that  they  had  made 
that  progress  whilst  under  colonial  law,  would  you  stiU  recommend  that  native  law 
should  be  substituted  in  tiie  case  of  native  locations  to  wliich  you  have  referred  ?— No,  I 
should  continue  that  law  under  which  they  have  prospered. 

6498.  You  consider  that  ukulobola  is  not  neoessarily  an  evil  P— Yes. 

xx2 
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Bey.  Henry  Tempe-t         G 109.  And  you  decline  to  recognizo  tlie  transaction  as  one  of  purchase  and  sale  ? — 
rraicri.  Yes. 

Oct.  21  1881.  0500.  I  liave  been  told  that  there  arc  cases  in  which  the  intended  huiband 

instead  of  giving  cattle  has  given  money  for  his  wife  ? — I  have  never  met  witii  sudi 
a  case. 

6501.  If  it  became  the  practice  to  give  money  as  iknzij  would  that  cause  you  in 
any  way  to  alter  or  modify  your  opinion  as  to  the  nature  of  ukulobola  ? — Ji  numej 
were  given  my  views  of  the  transaction  would  be  greatly  modified. 

6502.  Have  you  considered  the  question  of  land  tenure  in  this  neighbouihood'f--^I 
liave  not,  but  I  am  giving  the  subject  attention,  and  will  forward  my  views  to  the 
Commission. 

Mr.  George  Duhey  Trader,  examined. 

Mr.  George  Duke.  6503.  Mr.  Af/li/^,']  What  opportunities  have  you  had  of  becoming  aoqnainted'willi 

the  natives  ? — I  have  been  a  trader  here  at  Cofinvaba  for  the  last  ten  years,  and  I  have 
traded  amongst  the  Tembus  for  about  fifteen  years.  When  I  first  came  here  the  tribe 
was  governed,  as  now,  by  the  Chief  Matanzima.  aided  by  Mr.  Warner,  who  acted  as  Us 
adviser,  and  wliose  opinion  the  chief  generally  acted  upon.  XJnder  this  system  (he 
people  were  adrau'ably  governed. 

6504.  If  any  crime  or  offence  was  committed  did  the  chief  inflict  puniahmeni  P— 
According  to  the  custom  of  the  tribe,  any  person  who  committed  an  offenoe  was  sine  to 
be  punished. 

6505.  When  you  first  came  here,  did  you  find  that  the  government  of  the  chief 
gave  good  protection  to  life  and  property  ? — I  did. 

6506.  JDo  you  know  under  what  circumstances  this  portion  of  Emigrant  Tembu* 
land  became  occupied  by  these  people? — I  do  not  know  the  exact  oiroumstanoes^  but 
the  people  e<ame  here  with  old  Mr.  W  amer,  now  deceased ;  he  possessed  great  inflneiiee 
over  them. 

6507.  Was  Mr.  Warner  a  magistrate  in  the  sense  in  which  a  magistrate  new 
living  amongst  the  Tembus  would  be  regarded? — ^No,  the  tribe  was  governed  by  the 
chief  who,  however,  always  referred  to  Mr.  Warner,  whose  advice  in  moflt  oasee  was 
taken,  as  he  was  a  man  the  people  very  much  liked  and  trusted. 

6508.  Had  you  any  opportimity  of  le^iming  under  what  conditions  they  oame  P — ^I 
haTe  been  informed  tliat  Mr.  Warner  told  the  chief  and  his  people  before  they  eome 
here  and  occupied  the  country,  that  it  should  be  theirs  and  that  tney  should  hare  eole 
control  over  it.  The  only  condition  was,  that  they  should  allow  himself  to  reside 
amongst  them  as  British  resident,  and  I  may  add  that  whilst  he  did  so  eveiythiiiff 
worked  well.  After  Mr.  Warner's  death  his  son  Ebeneser  took  over  the  duties,  am 
the  people  were  managed  ns  well  as  when  his  father  was  alive. 

6509.  Did  the  trioe  appear  to  be  contented  and  loyal  at  that  time  ? — ^Yes.  After 
Mr.  Ebenozer  Warner  left  office  we  had  a  change,  and  nothing  like  peace  and  quietneis 
such  as  we  f  oimerly  had  has  since  existed.  The  people  did  not  seem  to  work  in  har- 
mony with  Mr.  Warner's  successor. 

6510.  Do  you  attribute  this  alteration  to  a  change  of  men,  or  to  a  change  of 
system  ? — From  a  Kafir  point  of  view,  it  was  owing  to  a  change  of  men. 

6511.  Are  you  of  opinion  that  the  change  you  speak  oi  was  attended  with  bad 
consequences  ? — Yes,  the  people  became  unsettled  and  lawless.  They  did  not  seem  to 
care  about  obeying  the  Government  ofiicial  here,  and  thus  things  went  on  from  bod  to 
worse,  until  many  of  the  people  rebelled. 

6512.  Who  is  the  chief  ? — ^Matanzima. 

6513.  Did  he  rebel  ? — ^No,  he  had  good  control  over  his  men,  with  the  exoeption 
of  a  very  small  portion,  which  claimed  to  be  a  different  people.  He  possessed  consi- 
derable power  over  the  tribe. 

6514.  When  tlie  rebellion  took  place  did  he  show  any  particidar  friendship  townids 
you  ? — He  did.  Not  long  before  the  rebellion  took  place,  when  rumours  were  spieod- 
ing  in  all  directions,  I  made  it  my  business  to  visit  Matanzima,  and  requested  to  know 
the  truth  of  the  reports.  He  replied  that  be  Lad  himself  henrd  there  was  war  in  the 
country,  but  that  lie  should  not  fi^ht.  I  explained  to  him  that  I  had  all  my  property 
at  stake,  and  asked  his  advice  as  to  how  I  should  act.  He  assured  me  that  as  loi^  as 
he  remained  tlicre,  a  road  should  be  open  to  me  in  case  of  danger  and  I  should  have  to 


and  for  those  he  would  not  be  responsible.  I  enquired  whether  I  was  sale  in  remuning 
in  Iiis  coimtry  as  long  as  he  did  not  himself  join  the  rebellion.  He  said  that  it  iras 
impossible  for  him  to  say,  as  he'  could  not  tell  what  took  place  behind  him,    I  knew 
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myself  that  he  was  referring  to  Dalasile,  his  brother,  and  Sinqungati,  although  he  ^d    Mr.  Ch^lhikf. 
not  saj  BO.    I  was  finally  compelled  to  fly,  not  for  fear  ef  Matanzuno,  but  of  IWJilkdIe      oet  tiTissi 
and  the  others.    The  looting  of  my  store  was  effected  by  a  poition  of  Matanzilna'B  own  '  -  •  ' 

people,  who  had  taken  advantage  of  the  chiefs  absence  to  rob  my  place.  Matanzinm, 
at  the  time  was  nine  miles  distant,  and  althouc'h  he  at  once  sent  a  party  to  protect  my- 
self and  property,  it  was  too  late,  the  damage  had  been  done. 

6515.  Were  the  people  who  looted  your  store  afterwards  discovered  ? — ^They  wet«, 
by  the  agency  of  Matanzima.  He  first  ascertained  who  the  parties  were,  and.  then 
called  them  together  at  his  kraal ;  after  a  long  examination  thev  admitted  their  guilt, 
alleging  as  their  excuse  that  it  was  war  time,  and  that  they  tnought  there  wotud  be 
war.  The  thieves'  kraals  were  searched,  and  almost  everjrthing  produced  was  recog- 
nised as  my  property.  A  heavy  fine  of  cattle  was  inflicted  by  the  chief,  but  it  was 
never  allowed' to  be  paid  to  me. 

6516.  At  what  amoimt  do  you  estimate  your  lossP — I  cannot  exaotly  say,  but  I 
lost  £3,000  in  goods  here;  the  loss  of  business  I  do  not  take  into  considenttion,  but  I 
lost;  the  amount  above  stated  in  property. 

6517.  How  long  were  you  away  from  your  place  P— From  October  to  January, 
when  I  returned  to  put  my  house  in  order,  by  permission  of  the  chief. 

6518.  Did  he  encourage  vou  to  come  back  P— I  went  and  requested  him  to  tell  me 
"vriien  he  thought  I  might  go  back,  and  he  said  in  January. 

6519.  D^  you  bring  vour  family  then  P — No ;  I  asked  Matanzlma  if  I  ootdd 
bring  my  family  back,  and  his  reply  was  that  I  had  better  wait  a  little  longer  before  I 
brought  my  fiomiily,  as  there  would  be  no  place  to  shelter  them,  and  I  acted  upon  that 
advice. 

6520.  Since  your  return  have  you  often  seen  the  chief  P— ^I  h&ve. 

6521.  Does  he  still  display  the  same  friendly  feelim?  towards  you  P— He  does. 

6522.  Does  it  appear  to  you  that  he  enjoys  the  confidence  of  any  large  number  Of 
Tembus  P — Yes,  those  who  are  imder  his  personal  control. 

6523.  How  many  do  you  think  he  has  got  P — I  should  compute  them  at  from  Um 
to  twelve  hundred  men,  though  he  may  have  more. 

6524.  Is  he  a  heathen  or  Christian  P — He  is  a  heathen  and  a  polygamist,  having 
six  or  seven  wives. 

6525.  I  presiune  you  have  frequently  observed  the  practice  which  prevails  amongst 
these  people  of  ukulobola  P — Yes. 

6526.  From  such  observation  have  you  formed  the  opinion  that  there  is  anything 
wrong  in  that  practice  P — Among  these  people  I  cannot  say  there  is  anything  wrong 
init 

6527.  Do  vou  consider  that  it  is  the  absolute  purchase  of  a  woman,  or  d(5  you 
consider  that  it  is  a  kind  of  settlement  held  in  trust  for  herself  and  family  in  case  of 
misfortune  P — I  regard  it  as  a  settlement  and  trust  for  herself  and  children  in  case  the 
husband  should  die ;  it  is  a  provision  made  for  the  wife  to  fall  back  upon. 

6528.  Do  you  think  that  it  gives  a  rich  old  man  a  better  chance  of  getting  a  wife 
than  a  poor  young  man  P — Yes,  and  that  we  might  consider  an  evil,  though  I  doubt  if 
they  would  look  upon  it  as  such. 

6529.  What  is  the  average  number  of  cattle  paid  by  a  common  man  for  his  wife  P 
— Th^  average  is  ten  head. 

6530.  Trhen  do  you  consider  that  a  marriage  by  ukulobola  is  complete  ? — Accord- 
ing to  Kafir  custom,  the  ceremony  is  complete  on  payment  of  the  ukulobola  and  the 
dfluaoe,  but  if  the  payment  of  the  ukulobola  remains  incomplete,  with  the  birth  of  every 
child  some  additional  claim  is  made  for  ukulobola. 

6531.  Supposes  a  father  wishes  his  daughter  to  marry  a  man  to  whom  she  objects, 
does  the  Kafbr  custom  allow  the  father  to  use  an3^hing  like  force  to  compel  her  to 
moiry  such  man  P — I  have  known  force  used  to  a  certain  extent,  but  where  a  girl  resists 
obstinately,  the  parent  gives  way  eventually. 

6532.  In  a  case  of  ill-treatment  by  a  husband,  what  does  the  wife  usually  do  for 
protection  ? — She  runs  away  to  her  parents,  and  her  father  will  not  restore  her  unless 
the  husband  pays  a  fine.  Sometimes  a  peaceable  reconciliation  is  effected,  but  if  not, 
the  case  is  brought  before  the  chief,  and  the  husband  is  comx)elled  to  pay  a  fine. 

6533.  Does  the  chief  himself  try  a  case  of  that  sort  P— By  Kamr  custom  the  chief 
is  supposed  to  do  so,  and  he  inflicts  severe  punishment  when  the  case  is  proved.  For 
instance :  if  a  man  has  thrashed  his  wife  with  a  stick,  and  left  her  marked  and  bruised 
black  and  bhie,  the  man  may  perhaps  be  fined  five  head  of  cattle,  or  even  more. 

6534.  Who  derives  the  benefit  of  this  cattle  P — Part  are  retained  by  tiie  chief, 
some  go  to  the  councillors,  and  some  to  theporents  of  the  woman. 

6535.  How  was  the  fine  enforced  P— *The  councillors  would  "  talk  "  the  case  in  the 
presenee  of  the  people,  and  afterwards  have  a  private  conversation  with  the  duel,  libo 
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.Ux.G4$f§$  Duke.    wQul^  decide  how  to  act,  aud  thvougli  one  of  the  oouneillors  the  m^n  would  be  infonned 
Oct  "21^188*1      '^^^  ^  ^^  foiqid  guilty  of  having  beaten  his  wife,  and  was  fined  ^  certain  number  of 
*     '        '      oatUay  wliich  would  be  collected  the  next  day,  or  whenever  the  chief  pleases,  by  the 
messenger. 

6536.  Is  there  any  difficulty  in  eaixying  out  the  sentence  P — None  at  all,  the 
people  ar9  submissive  and  thankful. 

6537.  Are  most  of  the  natives  here  polygamists? — Yes,  with  the  exception  of  the 
mission  people. 

65^.  1  suppose  you  would  say  it  would  be  a  ^ood  thing  if  they  could  be  goi  to 
confine  themselves  to  one  wife  P — If  they  could  be  mduced  to  do  so  it  would  be  a  good 
thing. 

6539.  Can  you  suggest  any  plan  by  which  they  could  J^e  led  up  ;tQ  abandon 
•    polygamy  P-"i-I  do  not  think  it  is  in  man's  power,  at  present,  to  make  any ,  effective 

pl^.    .!Ij;Le.time  to  attempt  it  has  not  yet  arrived. 

6540.  iBuppose  a  system  was  adopted  of  registering  one  wife,  how  would  that  act  ? 
— *-It  mi^ht,  in  time,  answer ;  but  if  rashly  put  m  force  it  would  have  no  good  effect  at 
all,  but  ]ust  the  opposite.     It  would  irritate  the  people. 

,  6541,  Have  you  observed  whether  they  ding  very  tenaciously  to  the  customs  and 
habits  of  their  forefathers  P — Yes,  but  not  so  munh  now  as  in  years  gone  by|  but  they 
do  nevertheless  pling  to  them. 

6542.  Would  you  go  so  far  as  to  say  that  there  has  been  a  perceptible  decrease  in 
polygamy? — ^No,  I  cannot  gQ  so  far  as  that,  but  things  in  general  have  not  been 
carried  out  to  such  extent  as  they  were. 

6543.  Do  you  consider  that  it  would  be  a  good  policy  tp  bring  the  people  in  time 
under  oolgnial  lawsP — ^I  think  it  would  be  advisable  if  it  could  be  done,  but  it  would 
require  time.    • 

6544.  It  would  not  be  advisable  then,  at  once,  to  apply  colonial  law  to  the  govem- 
ment  of  these  Tembus  P — ^No. 

6545.  Why  do  you  form  that  opinion  P^— Because  the  Kafirs  throughout  are  in  a 
disturbed  state,  and  I  think  that  if  any  stringent  measures  were  taken,  or  any  irritating 
means  adopted  to  effect  the  introduction  of  colonial  law,  the  end  would  be  defeated, 
and  those  natives  settling  down  would  be  disturbed. 

6546.  Do  you  think  it  advisable,  and  possible,  judiciously  to  use  their,  own  laws 
f OT  their  own  government  P — ^Yes,  for  I  consider  they  can  be  very  much  better  governed 
by  their  own  laws  than  by  ours. 

6547.  Is  it  your  opinion  that  colonial  law  is  not  suited  to  their  present  condition  P 
— ^Not  at  all. 

6548.  Supposing  it  were  resolved  to  govern  them  under  their  own  laws,  do  you 
consider  such  bws  are  so  clearly  defined  that  it  would  be  possible  to  use  them  for  their 
projper  government  P — ^Yes,  I  do,  with  the  exception  of  some  which  it  would  .be  best  to 
onut ;  but,  I  speak  generally, 

6549.  But  what  do  you  say  in  reference  to  the  natives  living  in  the  colony;  should 
they  be  governed  by  colonial  laws  or  native  laws  P — I  think  by  colonial  laws,  because 
they  have  no  chiefs. 

6550.  If  native  law  was  to  be  applied,  say  to  Tembuland,  'vyould  you  make.it 
. applicable  to  all  residents  in  Tembuland,  black   and  white? — ^Yes,  to  all  whbo  Uve 

Iw  it. 

^51.  Would  you  be  prepared,  living  here  as  you  do  in  Tembuland,  to  be  sabjeotad 
to  Kafir  law  ? — Quite  so ;  I  have  never  been  better  protected. 

.:  6552.  Supposing  a  white  man  living  in  Tembmand  refused  to  pay  a  debt  he  owed, 
do  you  think  there  would  be  any  means  of  forcing  him  to  pay  by  &ifir  law  I — ^Yes, 
.  certainly. 

65o3.  Would  you  consider  that  by  Kafir  law  you  could  always  rely  on  obtaining 
.  your  just  rights  ? — ^Yes. 

6554.  jDo  you  consider  that  by  Kafir  law  you  could  secure  the  same  protection  to 
life  and  property  as  you  could  under  colonial  laws  in  the  colony  ? — ^Mnre.  When 
Matanzima  w^  in  power  I  never  had  occasion  once  to  go  to  him  with  a  case,  and  that 
fopt  i^ne  shows  that  the  law  was  good.    I  could  even  leave  my  store  opeQ,  and  the 

.  people J^  respected  his  laws  that  they  would  not  touch  anything ;  but  since- magistrates 
:  have  hsd  junsdictiou  in  these  parts  I  have  had  cause  to  complain  several  times. 

6555.  But  surely  you  will  admit  that  the  infiuence  of  a  good  magistrate  is  beiia- 
ficial.to  the  natives? — ^I  cannot  answer  that  question. 

6556.  Did  not  you  tell  ^js  a  short  time  ago  that  the  influence  pf  n^en  Uke.JCr. 
W^umei:  was  beneficial  to  the  peop]le  ? — Such  men  were  not  magistrates,  they,  w^re  Bntish 
i^denitB^  We  h^vja  no  more  men  of  that  stamp  in  the  country.  J  have  nothing  to  say 
against  t^e  gentlemen  who  now  fill  the  position  of  magistrates,  for  I  believe  ^ey  ao 
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thelir  duty  w.ell^  but  I  have  only  to  remark  that  the  condition  of  the  oountiy  is  not  what    Ur.  e^^  .-^t^ 

It  was.^  ^  ^  ^        ^  .         ,  •  Oct.  ti  18S1 

6557.  Have  you  ever  given  any  consideration  to  the  mode  in  which  Kafir  tril>e8,  .  V     j  V 
in  their  aboriginal  state,  hold  land  ? — It  is  held  by  the  chief  for  the  benefit  of  the  whole 

tribe. 

6558.  Who  pointed  out  the  localities  where  the  people  were  to  live  P — ^In  former 
days  the  chiefs  did  Ao. 

6559.  Did  the  chiefs  point  out  to  each  man  his  garden  ground  ? — ^No,  I  don*t  sup- 
pose he  pointed  out  garden  ground,  he  would  say  to  a  man  "  You  can  live  here,  in  this 
valley,"  to  another  "  you  ^o  and  live  on  that  hill,"  and  so  on.  If  any  dispute  aroafe  the 
partie^  would  go  to  the  chief,  who  would  then  define  the  ground. 

6q60.  Supposing  a  man  had  got  into  peaceable  possession  of  a  plot  of.grotmd, 
would  he  have  been  allowed  to  remain  ? — According  to  their  own  laws,  unless  ne  had 
committed  some  great  ofiFende,  he  oould  remain  as  long  as  he  pleased. 

6561.  What  is  the  rule  in  regai^d  to  trespass  ? — it  is  the  Kafir  custom  that  every 
man  should  look  after  his  own  stock.  The  land  is  not  enclosed,  and  each  person  is  sup- 
posed to  guard  hisstock. 

6562.  Is  thorp  any  punishment  for  trespass  ? — There  used  to  be  ;  the  fine  was  a 
shilling  a  head  if  the  trespass  occurred  during  the  day,  and  through  negligence,  but  if 
it  could  be  proved  that  the  cattle  had  broke  out  of  the  kraal  at  night  there  was  no 
penalty. 

6>563.  Have  the  councillors  in  chief  no  power  to  administer  the  law  ? — I  do  not 
think  so. 

6564.  But  is  not  the  head  of  the  callage  clothed  with  some  power  and  jUrisdibtiofr  ? 
— ^Yes,  he  holds  a  sort  of  power,  and  is  obliged  to  report  all  that  happens  to  the  chief. 

6565.  Do  you  think  it  woiild  be  a  good  thing  if  the  power  of  the  chief  wds  gradu- 
ally lessened  and  the  influence  of  the  magistrate  more  directly  felt  by  the  people  f — - 
Yee,'1but  much  would  depend  upon  the  laws  the  magistrates  administered, 

6566.  Well,  supposing  the  magistrate  was  to  administer  native  law  ? — ^I  think  it 
would  hot  be  a  good  plan  for  a  white  man,  as  a  magistrate,  to  administer  native 
law. 

6567.  Do  the  natives  appear  to  be  taking  to  civilized  habits  ? — ^To  a  certain  extent. 
For  instance,  they  take  more  to  agriculture  man  formerly.  They  also  use  idougiis, 
and  grow  wheat. 

6568.  Are  they  customers  to  you  for  clothing  P — ^Yes,  but  not  so  much  now  as 
formerly. 

6569.  Do  not  their  tastes  seem  to  be  in  the  direction  of  being  pretty  well  dressed  P 
— ^Yes,  and  it  is  mostly  noticeable  amongst  the  men. 

6570.  Of  course  you  would  like  to  see  civilized  habits  encouraged  and  fostered 
among  these  people  ? — I  should,  very  much,  but,  judging  from  the  trials  made  towards 
that  end,  in  my  opinion  they  could  not  now  be  successfully  introduced.  I  should  like 
to  see  some  plaa  adopted  for  the  purpose,  but  the  scheme^  hitherto  encouraged  seem 
only  to  disturb  ttte  people. 

6571.  Can  you  then  suggest  any  plans  for  the  bei^efit  of  the  people  ? — Prom  my 
experience  I  should  advise  that  good  and  loyal  men,  such  as  Matanzima,  be  allowed,  to 
a  certain  ^xtent,  to  administer  their  own  laws,  with  a  right  of  appeal  to  British  resi- 
dents, or  magistrates.  I  would  not  advise  that  the  power  of  the  chief  be  passed  over, 
or  that  ^he  British  resident  have  power  to  try  cases ;  he  should  simply  have  the  case 
reported  to  him  juid  ^"^6  his  advice.  * 

:  iK72^.  But  might  not  cases  of  hardship  and  injustice  occur  under  these  dhrcum- 
stances,  the  chief  himself  being  the  only  administrator  of  justice  P — Judging  from  my 
e^tperience  I  should  say  not. 

6573.  Are  you  aware  of  any  arbitrary  conduct  on  the  part  of  a  chief  ?— Manfan-: 
ziiiaais  the  only  chief  among  whose  people  I  have  lived,  and  I  should  say  f ?o  from  my 

experience.  ...  ' 

6574.  Mr.  Rolland.']  Would  such  a  native  chief  as  yott  have  mentioned  fbster 
dvilizatioh  ? — ^Yes,  to  a  great  extent.  For  instance,  he  sends  his  children  to  the  mission 
school  here,  which  is  under  the  care  of  the  Bevd.  Johannies  Mohanga,  of  the  Wesleyau 
oHurch. 

6575.  Do  you  hold  any  land  here  P. — I  hav.e  no  land  allotted  to  me,  but  I  have  An 
enclosed  garden,  which  enclosure  was  sanctioned  by  the  chief.  I  have  always  been 
allowed  to  graze  any  number  of  cattle  I  may  have  had,  and  as  many  as  two  hundred 
head  have  been  herded  by  me  without  the' slightest  complaint  being  made. 

6376.  Does  the  chief  still  ^ant  permission  to  people  who  apply  for  grants  to  take 
up  land?^ — I  now  refer  applicants  to  the  magistrate. 

6577.  Supposing  the  country  was  annexed  and  placed  under  British  government/ 
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lir.  amK$^lhih$.    what  system  of  disposing  of  the  land  woidd  you  reoommend  ? — ^I  think  that  if  it  is 
(W  siMissi        attempted  to  out  the  land  u^  into  small  lots,  erven  and  that  sort  of  thing,  there  will  be 
'       '       no  ena  of  dissatisfaction  which  might  result  in  rebellion. 

6578.  But  if  each  person  got  the  land  he  now  has  under  cultivation  P — ^If  that  were 
possible,  and  each  person  got  his  land  and  gra2sin^  ground  it  would  be  well,  but  to  oat 
it  up  and  divide  it  would  cause  grave  dissatisfaction ;  they  are  not  prepared,  asyeti  for 
any  alteration  in  their  system  of  land  tenure. 

6579.  Then  you  cannot  advise  the  issue  of  a  grant  to  the  people  of  any  portion  of 
Tembu  territory  P — No,  it  is  a  thing  they  would  not  imderstand. 

6580.  Do  you  pay  any  licence  P — xes,  one  to  the  G-ovemment  of  £10|  and anoQier 
to  the  chief  of  £5. 

6581.  Are  there  any  trading  regulations  in  force  in  this  locality  P— I  am  not  aware 
of  any  Government  regmations.  About  two  years  ago  we  received  some  droulan  from 
the  Qiief  Magistrate,  and  in  these,  to  our  sur^se,  it  was  notified  that  book  debts  in- 
curred by  natives  would  not  be  recoverable.  This  I,  in  common  with  others,  oondder  t 
hardship,  for  the  effect  was  simply  this,  a  native  wanting  credit,  finding  he  could  not 
obtain  it  in  this  locality,  went  off  to  the  colony,  where,  of  course,  debts  are  reooYeraUe, 
obtained  credit,  and  by  this  means  considerable  injury  is  inflicted  on  traders  here. 

6582.  What  is  your  opinion  of  the  law  of  collective  responsibility,  eommoiily 
known  as  the  Spoor  taw  ? — ^1  think  it  is  a  good  law. 

6583.  Why  do  you  think  it  a  good  law  P — I  consider  it  a  good  law  beoause  a  man 
not  so  prone  to  theft  as  another,  will  watch  those  who  are  likely  to  steal,  and  r^rart 
anything  like  a  theft  coming  to  his  notice,  or  perhaps  be  the  means  of  preventing  taeft 
in  order  to  save  others. 

6584.  But  don't  you  think  it  mav  possibly  so  operate  as  to  punish  the  innooQnt 
with  the  guilty  P — ^I  would  not  deny  that  such  cases  have  happened. 

6585.  Supposing  such  a  law  were  to  be  applied  to  Tembuland,  do  you  think  wUU 
people  should  DO  subjected  to  it  as  well  as  natives  P — ^No,  because  in  the  Spoor  law,  as  it 
formerly  existed,  white  people  were  specially  exempted.  Subsequently,  however,  a 
oiroular  was  issued  by  Major  Elliot,  subjecting  Europeans  to  the  law ;  and  the  traden 
have  made  a  joint  remonstrance  against  the  terms  of  the  circular,  which  are  eonaid^red 
to  bear  hardly  upon  us. 


Tmmo  Post,  22nd  October,  1881. 

pbbsent: 

Sir  J.  D.  Barrt. 
J,  Ayliff,  Esq.,  M.L.A.  |  E.  S.  ftoLi^ANi),  Esq. 

W.  E.  Stanford,  Esq. 


Bev.  H,  B.  Wmmer,  Wesleyan  cessionary,  Tsomo  Mission,  examined. 

B«T.  H.  s.  JToriMr.         6586.  Sir  J.  D.  Barrt/.']   I  believe  you  are  a  missionary,  Mr.  Warner  P — ^Yea.    I 
—-  am  a  Wesleyan  missionary  holding  a  church  of  the  Tsomo  circuit  in  Fingoland,  and  it 

'  inoludes  between  twelve  and  fifteen  stations,  and  there  are  about  fifty  preaolung 

members.  The  communicants  number  about  689  in  full  membership;  and  there  aie  at 
the  present  time  some  300  on  trial,  all  Fingoes.  About  three  to  four  thousand  attend 
the  church,  including  women  and  children.  About  a  thousand  of  the  people  aie 
baptizec^  not  counting  children. 

6587.  How  long  have  you  been  here  P — About  six  months. 

6588.  Have  you  anv  native  missionaries  P — ^Yes ;  four,  who  aid  me  in  my  mlffift^ 
work.  Before  I  came  here  I  was  a  missionarv  at  Wodehouse  Forest,  in  Emigrant 
Tembuland,  where  the  chief  Matanzima  was  at  me  head  of  the  people,  amongst  whom 
I  ministered. 

6589.  You  obtained  a  knowledge  of  both  Tembus  and  Fingoes  then  P — ^Yea. 

6590.  Taking  into  consideration  the  habits  and  customs  of  the  people,  what  laws 
do  you  think  it  would  bo  proper  to  administer  here  in  the  Dependencies  of  f^goland 
and  Tembuland  P — Without  the  colony,  I  think  they  should  be  ruled  by  their  omefa. 

6591.  Are  there  recognized  chiefs  in  Fingoland  P — Yes,  they  were  reoognieed  aome 
time  ago  as  headmen,  and  so  forth. 

6592.  Would  you  recommend  governing  them  through  their  chiefr  P — ^Iii  !B&go- 
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land  in  time  past  they  were  looked  up  to  as  chiefs,  but  now  tljey  are  considered  head-  Eev.  H.  B,  7F»mer, 
men,  and  they  are  all  appointed  by  Government.     Here  I  do  not  recommend  governing      ^  .  77",  oo, 
through  the  chiefs,  but  in  Tembuland  I  do.  ^°*-   ^'  ^®® 

6693.  What  chiefs  are  there  ? — ^Matanzima  and  Darala. 

6594.  Would  you  recommend  administering  laws  through  Darala  ? — ^Amongst  his 
own  people. 

6596.  How  many  people  has  he  ? — ^I  cannot  say  exactly. 

6596.  Then  you  are  in  favour  of  applying  their  own  laws  and  customs  P — ^Not 
entirely. 

6597.  But  if  you  employ  these  chiefs  as  administrators  of  justice,  how  can  you 
help  it  ? — ^They  would  have  to  give  up  some ;  for  instance,  there  is  the  law  of  witch- 
craft. 

6698.  Would  you  interfere  with  their  marriage  customs,  or  the  administration  of 
law  according  to  their  own  custom  P — I  would  not  interfere  with  it  where  you  have  to 
role  through  the  chiefs,  except  with  the  Christian  people. 

6699.  Then  beyond  the  colony,  I  suppose,  you  would  tolerate  polygamy  P — ^Yes. 

6600.  And  ukulobola  P — ^You  cannot  interfere  with  ir  amongst  the  heathen. 

6601.  Circumcision  P — ^In  some  respects  I  think  they  would  give  up  certain  cere- 
monies, but  not  the  rite  itself ;  even  the  Christian  portion  adhere  to  it. 

6602.  What  do  you  consider  ukulobola  to  be  P — ^I  consider  it  to  be  the  root  of 
heathenism.     It  is  a  species  of  slavery,  whereby  women  become  slaves  in  the  tribe. 

6603.  When  a  son  marries,  does  his  father  contribute  anything  towards  the  tkazi  ? 
— Very  often  the  whole. 

6604.  A  good  father  would  be  expected  to  pay  the  whole  ?--I  think  so. 

6605.  When  a  daughter  marries,  the  father  takes  the  ikazi? — Not  for  all  the 
dauff^hters :  they  are  divided ;  he  retains  the  iknzt  of  certain  of  his  daughters,  the  elder 
brother  has  the  tkazi  of  certain  of  his  sisters,  and  so  on  down  to  the  youngest  brother. 
The  father  and  male  portion. of  the  family  get  the  tkazi  for  the  daughters. 

6606.  Does  the  receipt  of  the  tkazi  create  any  obligation  on  the  part  of  any  of  the 
recipients  of  it  in  case  tne  woman  is  ill-treated  or  deserted  P — No  obligation.  8h«» 
womd  go  to  her  father's  kraal  for  protection  in  either  case.  If  her  father  was  dead, 
then  to  her  brother,  who  would  receive  her  on  account  of  relationship,  irrespective  of 
any  dowry  he  might  have  received. 

6607.  We  have  heard  several  witnesses  say  that  everyone  receiving  a  portion  of 
the  ikazi  is  bound  to  receive  the  woman.  Is  that  the  case  P — I  doubt  if  they  are  boimd 
to  do  BO,  but  a  relative  would  always  receive  the  woman. 

6608.  Do  you  consider  that  iJtulobola  partakes  of  the  nature  of  a  sale  P — I  do. 

6609.  How  is  it  that  a  father,  when  ne  marries  his  son,  gives  ikazi  in  order  to 
enable  him  to  get  a  wife  ? — The  girl  is  brought  into  the  f ather  s  house,  where  she  acts 
as  a  slave  for  a  time,  imtil  a  house  is  built  for  her.  She  works  for  the  family  into 
which  she  has  married. 

6610.  Until  the  son  marries  he  also  has  to  work  for  the  family  ? — Yes,  until  he  is 
circumcised ;  but  as  soon  as  he  is  circumcised  he  is  on  his  own  responsibility,  and  only 
works  as  he  thinks  proper. 

6611.  Do  they  circumcise  at  the  time  they  are  married  P — ^No,  before  that. 

6612.  Is  he  not  obliged  to  marry  directly  after  circumcision  P — No,  he  may  remain 
years  unmarried. 

6613.  Can  he  many  without  his  father's  consent  P — ^As  a  rule  the  father  has  to 
select  the  first  wife  for  his  son.  He  has  no  choice  generally  speaking,  although  there 
are  exceptions. 

6614.  Why  does  the  father  pay  ikazi  if  he  receives  no  services  from  the  son  P — 
Simply  because  his  son  could  not  get  a  wife  without  it. 

6616.  If  the  cattle  of  the  ikazi  remains  intact,  and  is  not  converted  into  money,  is 
there  any  claim  upon  it  if  the  woman  is  iU-treated  P — ^If  the  woman  leaves  her  husband 
he  comes  forward  and  clarms  the  cattle,  even  if  they  are  converted  into  money;  and 
this  is  the  only  occasion  on  which  he  can  claim  them. 

6616.  Mr.  Stanford.']  Where  a  man  marries  a  woman,  and  she  dies  childless 
shortly  afterwards,  does  not  the  husband  reclaim  the  cattle  P — ^Yes. 

6617.  And  in  a  case  where  the  husband  marries  a  girl,  and  he  dies  shortly  after- 
wards,  do  not  the  relatives  of  the  deceased  claim  the  cattle  P — They  do. 

6618.  Mr.  Holland.']  When  ikazi  has  been  paid,  and  both  father  and  mother  die, 
cannot  the  children  of  that  woman,  for  whom  ikazi  was  paid,  go  to  their  grandfather 
and  daim  portions  of  the  ikazi  ? — The  children  cannot  claim.  Tliey  generally,  however, 
remain  with  their  grandfather,  and  when  they  are  of  age  they  usually  receive  presents. 

6619.  Sir  J,  D.  Barry.]  Is  not  the  ikazi  paid  as  compensation  for  the  loss  of  the 
daughter's  services  P — ^No. 
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^T.  JJ.  B.  Wmrtm.         6620.  What  is  It  P — ^It  is  simply  the  selling  of  a  daughter. 

ft^  ;;r^..,  6621.  Can  a  husband  kill  his  wife  according  to  native  law  P— No,  unless  she  is 

.pronounced  to  be  a  witcn. 

6622.  Is  witchcraft  abandoned  P — ^No. 

6623.  What  power  has  a  husband  over  his  wife  except  of  her  services  and  person  P 
— ^I  do  not  think  he  has  any  other  power. 

6624.  Then  if  he  does  buy,  that  is  all  he  obtains ;  her  services  and  her  person  P — 

Yes. 

6625.  In  regard  to  polygamy,  do  you  think  it  would  be  a  good  thing  to  register 
all  wives  in  the  l)ependencies ;  that  is  to  say,  Fingoland,  Tembuland,  and  Emigrant 
Tembuland  P — No,  unless  colonial  law  is  applied. 

6626.  Well,  would  you  apply  colonial  law  here  ? — I  think  in  regard  to  the  Pingoes, 
as  a  people,  they  have  long  been  broken  up,  and  are  without  chiefs  and  law  ;^  oonse- 
quently,  I  think  colonial  law  should  be  introduced,  and  then  I  would  register  wives. 

6627.  How  many  ?--One. 

6628.  Would  you  register  existing  marriages  P — No. 

6629.  If  you  roistered  only  one  wife  in  Kngoland,  do  you  think  there  would  be 
any  registration  at  aU  P — It  would  depend  upon  me  conditions. 

6630.  Under  what  conditions  do  you  consider  the  registration  of  one  wife  would  be 
secured  P — The  condition  of  getting  titles  to  their  land. 

6631.  Do  you  think  that  in  Fingoland  they  are  anxious  to  have  titles  to  their 
land  P — Yes,  I  think  so. 

6632.  You  mean  individual  titles  to  pieces  of  land  on  quitrent  P — Yes. 

6633.  You  think  the  desire  for  land  is  so  strong  that  if  you  made  a  condition  that 
no  person  having  more  than  one  wife  shall  be  entitled  to  land,  they  would  nevertheless 
register,  and  only  one  wife  P — Yes,  if  those  who  registered  only  one  wife  would  get  tifles. 
However,  this  is  not  to  say  that  they  will  give  up  their  other  wives  without  being 
oonverted. 

6634.  Mr.  Stanford,']  Do  you  think  the  people  would  register  at  all,  notwithstand- 
ing the  title  to  their  land,  if  they  knew  that  they  would  lose  the  plurality  of  wives  P— 
No,  they  would  not  register. 

6635.  Would  you  allow  the  chiefs  in  Tembuland  to  entertain  cases  amongst  their 
own  people  P — Yes. 

6636.  Do  you  consider  it  would  be  well  to  give  a  right  of  appeal  from  their  decision 
to  the  magistrate  P — I  do. 

6637.  In  your  opinion  would  it  be  a  good  thing  to  have  the  native  laws  and  their 
customs  codified  for  the  guidance  of  magistrates  P — Yes,  I  think  it  would  be  a  good 
thing. 

6638.  Do  you  think  that  such  code  should  exclude  all  Kafir  law  that  is  harsh, 
imjust,  and  cruel  P — Yes. 

6639.  Are  you  of  opinion  that  it  would  be  suited  to  their  present  wants  P — Yes. 

6640.  I  believe  you  were  for  some  time  in  the  Government  service  before  you 
entered  the  Wesleyan  ministry  ? — I  was ;  I  was  in  charge  of  the  Idutywa. 

6641.  Do  you  think  the  sale  of  spirituous  liquors  to  the  natives  should  be 
restricted  P — Yes,  because  its  sale  does  most  of  the  harm  which  exists.  It  is  one  of  the 
greatest  evils  which  could  be  introduced  among  the  Kafir  races. 

6642.  Do  you  think  the  natives  would  like  to  have  such  provisions  made  as  would 
protect  them,  and  save  themselves  P — I  believe  they  would. 

6643.  Would  you  prohibit  the  sale  in  the  colony  as  weU  as  out  of  it  P— I  would. 

6644.  Do  you  consider  that  the  conducting  of  native  cases  in  the  magistrates' 
courts  in  the  Dependencies,  by  agents,  a  good  thm^  for  the  people  P — No,  a  bad  thinff ; 
the  natives,  in  the  first  place,  cannot  understand  it,  and  secondly,  it  does  not  givewe 
opposite  side  a  fair  chance  of  defending  his  own  case. 

6645.  Do  you  think  that,  as  a  rule,  native  chi^  deal  fairly  with  the  cases  brought 
before  them  amongst  their  own  people  P — As  a  rule  I  think  they  do;  but  there  are,  of 
course,  exceptions. 

6646.  Do  you  recommend  that  magistrates  should  be  assisted  in  the  trial  of  oases 
by  intelligent  natives,  in  the  same  way  as  a  chief  uses  his  councillors?—- If  they  are  oaie- 
fully  selected  men  I  should  recommend  it. 

6647.  How  would  you  have  these  men  selected  P — I  think  the  people  themselves 
should  have  a  voice  in  the  matter. 

6648.  In  what  way  would  you  give  the  people  a  voice  in  the  selection  of  these 
men  P — They  should  select  the  advisers.  If  good  men  were  selected  by  the  magistrate 
it  would  be  well,  but  my  experience  leads  me  to  conclude  that  the  reverse  is  the  oaae, 
and  magistrates  do  not  select  able  men. 

6649.  Then  would  you  recommend  the  appointment  of  a  qualified  person,  who, 
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^from  his  experience,  would  be  competent  to  make  a  judicious  selection  of  natives  ? — I  Bey.  s.  B.  Wamer 

^Ould.  ^2^1881 

6650.  Would  you  give  these  people  the  right  to  advise  a  magistrate  only,  or  have  ' 

their  opinion  oveixule  the  verdict  of  the  magistrate  ? — I  think,  if  the  proper  men  were 
:8elected,  that  their  advice  shotild  cany  weight  with  the  magistrate,  although  their 
opinion  should  not  overrule  his  decision. 

66S1%  Do  you  consider  that  murder  cases  should  be  tried  by  a  magistrate  P — Yes. 

6652.  Would  you  have  a  magistrate  sit  alone  in  a  case  of  murder,  or  would  you 
•advise  havine  a  bench  of  magistrates  P — In  cases  where  the  penalty  is  death  I  should 
:s^oommend  mat  they  be  dealt  with  by  a  court  presided  over  oy  a  judge. 

6653.  Would  you  have  a  judge  specially  anointed  for  the  Dependencies,  or  do 
you  think  that  a  circuit  court  would  suffice  P— I  thmk  a  circuit  court  from  the  colony 
would  answer  all  purposes. 

6654.  Do  ^ou  recommend  that  in  murder  cases  amongst  natives  the  capital 
sentence  be  earned  out,  or  would  you  punish  according  to  native  custom,  by  fine  or  con- 
fiscation of  property? — Where  colonial  law  is  not  in  force,  then  I  should  recommend  that 
Kafir  law  be  followed,  but  where  colonial  law  exists  I  should  say  that  a  murderer  should 
be  hanged. 

6655.  Where  cases  of  this  nature  are  tried,  and  the  punishment  is  followed  up 
according  to  the  Kafir  law,  would  you  recommend  that  the  man  be  tried  by  a  bench  of 
magistrates  in  preference  to  a  circuit  court  P— Yes,  or  even  by  one  magistrate  assisted 
by  properly  selected  advisers. 

6656.  If  a  native  code  should  be  framed  for  the  government  of  these  Dependencies, 
would  you  ]^ace  Exiropeans  living  here  under  that  code  ? — No. 

6657.  By  what  law  would  you  govern  Europeans  P — By  the  law  of  the  colony. 

6658.  Would  it  not  be  difficult  to  work  two  systems  of  law  in  the  same  Dependen- 
cies f — I  think  not  amongst  two  people  differing  as  do  the  European  and  native. 

6659.  How  would  you  act  in  cases  between  Europeans  and  natives  P— Such  oases 
should  be  tried  by  such  a  modified  colonial  law,  as  would  do  justice  to  the  natives  as  well. 

6660.  Mr.  AyliffJ]  When  you  say  you  tlunk  colonial  law  should  be  applied  in  the 
Dependencies,  do  you  mean  the  whole  colonial  law,  or  do  you  mean  a  modernized 
iqrstem  of  colonial  law,  adapted  to  the  peculiar  condition  of  the  couKtry  and  people  P— I 
mean,  of  course,  a  modernized  system. 

6661.  I  suppose  you  have  had  a  good  many  opportunities  of  considering  and  study- 
ing native  law  P — I  have. 

6662.  Under  native  laws,  were  not  the  Kafirs  in  their  aboriginal  state  well- 
governed  by  their  chiefs  P — Yee,  very  well  governed  indeed. 

6663.  Was  not  nearly  every  offence  which  we  now  regard  as  a  crime  also  regarded 
l)y  their  laws  as  a  crime  ? — It  was. 

6664.  And  was  not  nearly  every  such  crime  visited,  on  detection,  by  a  penalty  P— 
Yes. 

6665.  As  a  rule  life  and  property  were  safe,  I  suppose,  amongst  these  people  in 
their  aboriginal  state  P — Yes. 

6666.  So  that,  to  some  extent,  I  presume,  you  would  teU  us  that  even  Kafir  law 
has  got  some  good  qualities  P— -It  has,  and  some  bad. 

6667.  With  judicious  upright  magistrates,  I  suppose  you  would  not  be  without 
hope  that  in  these  Dependencies  there  could  be  good  government  and  justice  adminis- 
tered upon  a  system  of  law  based  on  Kafir  law  ? — Yes,  I  believe  it  might  be  done. 

6668.  Do  you  condemn  the  practice  of  ukulobola  because  you  consider  it  is  founded 
on  a  barbarous  custom  ? — Yes. 

6669.  Now,  taking  into  consideration  the  condition  of  the  natives,  and  their  strong 
attachment  to  their  old  teaditions  and  customs,  would  you  recommend  the  Qt)vemment 
to  attempt  strong  measures  to  repress  and  nut  down  ukulobola  ?— No;  but  in  the  colony 
I  should  say  that  the  Government  would  be  only  doing  a  duty  in  endeavouring,  as 
much  as  possible,  to  put  it  down,  though  I  cannot  reconmiend  the  use  of  coercive 
xneasures. 

6670.  Several  persons  have  told  us  that,  in  their  opinion,  cases  of  disputes  arising 
from  ukulobola  should  not  be  entertained  by  our  courts  in  the  colony,  do  you  hold  witn 
that  view  P — I  do,  most  certainly. 

6671.  Take  this  case,  which  has  often  been  mentioned  in  the  proceedings  of  this 
Commission:  supposing  a  mem  bought  his  wife,  paid  for  her  by  cattle,  and  aft^  she  had 
lived  a  short  time  with  him,  she  absconded  to  her  father,  refusing  to  return  to  her  hus- 
band, by  which  her  father  remains  in  possession  of  both  cattle  and  daughter.  Do  you 
think  the  husband  would  be  suffering  an  injustice  P — I  do  not  see  that  he  would  be 
suffering  an  injustice  if  a  law  was  passed  declaring  ukulobola  to  be  illegal.  I  think  one 
of  the  greatest  hindrances  to  our  work  arises  from  the  magistrates  entertaining  cases 
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Eev.  H.  B.  JFam§r.  arising  out  of  ukiilobola.    A  woman  is  converted,  say ;  she  knows  she  has  no  right  to 
Oct.  2r"i88i       ^^®  ^*'^  ^  polygamist  and  goes  home  to  her  parents,  who  are,  perhaps  headieiDB,  and 

would  probably  force  her  back  again  on  the  husband ;  but  if  not,  and  they  will  not 
give  up  their  daughter,  the  man  goes  to  the  magistrate,  who  takes  up  the  case,  and  who 
orders  the  woman  back,  or  the  cattle  to  be  given  up,  and  in  this  way  women  who  are 
trying  to  become  Christians,  are  compelled  to  live  in  sin,  being  forced  upon  the  man 
against  their  will. 

6672.  Mr.  Bolland.']  Do  you  consider  that  the  good  government  of  the  natives  in 
the  Dependencies  depends  upon  the  men  who  occupy  the  positions  of  magistrates  P — 
Most  decidedly. 

6673.  miat  would  be  the  general  character  and  qualifications  that  you  would 
recommend  for  such  positions  P — ^I  think  a  man  ought  to  be  a  good,  straightforward 
moral  man  in  whom  the  natives  can  place  entire  confidence,  whose  words  are  the  woids 
of  truth  and  are  imchangeable,  and  mat  he  should  have,  to  a  great  extent,  a  knowledge 
of  the  native  character  in  general. 

6674.  Do  you  think  mat  it  is  necessary  that  he  should  have  a  knowledge  of  the 
language  P — ^Yes,  most  certainly. 

6675.  Do  you  consider  that  before  a  magistrate  is  appointed,  that  it  should  be 
made  a  condition  that  he  shall  have  resided  in  some  native  territoiy  for  a  oertain 
number  of  years,  and  have  to  go  through  a  certain  training  in  the  work,  neoessaiy  in 
native  magistracies  P — ^He  could  not  obtain  the  necessary  qualifications  of  the  xiative 
character  without  having  previously  resided  among  natives. 

6676.  Sir  cT*.  2).  Bany.^  Under  what  tenure  do  the  Fingoes  here  hold  their  land  P 
— ^Merely  by  occupation. 

6677.  Is  there  not  an  eager  desire  to  have  individual  tenure  P — Yes. 

6678.  Do  you  think  it  would  be  a  good  thing  to  satisfy  that  desire  P — ^Thafc  de- 
pends mostiy  upon  circumstances  and  the  quantity  of  land  granted. 

6679.  And  under  what  circumstances  do  you  think  that  desire  ought  to  be  en- 
couraged P — ^I  think  those  who  wish  to  have  small  farms  should  be  encouraged. 

6680.  What  sized  farms  would  you  suggest  P — ^Not  very  large,  about  a  thousand 
or  fifteen  hundred  acres. 

6681.  Do  you  think  so  much  as  fifteen  hundred  acres  should  be  given  P — ^That,  of 
course,  would  only  be  for  the  more  advanced. 

6682.  Would  not  giving  out  such  extensive  lots  interfere  with  people  already 
located  P — ^Yes,  and  where  natives  are  already  located,  I  do  not  think  it  would  be  ad- 
vieable  to  difltib  them.  J'        -^ 

6683.  Would  you  advise  congregating  any  of  them  in  villages  ? — ^I  hardly  think 
they  are  suitable  to  the  natives. 

6684.  But  is  not  their  whole  system  one  of  villages  P — ^No,  it  is  rather  one  of  family 
connections,  and  even  then,  when  they  find  there  are  too  many  in  one  place,  they  separate. 

6685.  For  purposes  of  civilization,  and  advancing  them  in  some  system  oi  local 
self-government,  would  it  not  be  better  to  have  them  in  villages  P — ^I  don't  think  it 
would  be  advisable.  They  are  quite  bad  enough  as  they  are,  and  if  collected  into  vil- 
lages, the  filthy  state  in  which  they  live,  would  create  disease  and  be  bad  from  a  moral 
as  well  as  a  sanitary  point  of  view. 

6686.  Have  not  the  missionaries  everywhere  a  tendency  to  congregate  natives  P — 
Yes,  and  it  has  great  evils. 

6687.  Are  you  trying  to  rectify  them  P — ^Yes. 

6688.  Does  it  not  interfere  witii  the  working  of  schools  P — I  think  not.  I  have 
about  150  children  here,  some  come  from  two  or  three  miles  distance. 

6689.  There  is  no  village  here  P — ^No. 

^  6690.  In  no  case  would  you  have  one  P — I  do  not  think  they  are  advisable  witli 
natives.    They  are  now  scattered  about  the  country  in  families. 

6691.  Would  you  move  any  family  from  where  it  is  located  P — ^Not  unless  there 
were  special  circumstances  which  necessitated  it. 

6692.  Supposing  we  were  to  give  to  each  family  a  farm,  do  you  think  there  would 
be  sufficient  land  ?— -I  cannot  say  exactly,  and  I  would  not  recommend  it  for  every  in- 
dividual, but  only  for  the  more  advanced. 

6693.  If  you  gave  farms  only  to  a  certain  number  the  quantity  of  land  left  vacant 
would  be  limited  for  the  others,  and  how  could  they  be  located  imless  they  are  in 
villages  P — Well,  it  mi^ht  be  managed  as  was  done  at  the  Buntingville  mission  station 
where  I  was  for  some  tmie.  We  could  never  keep  the  place  free  from  disease  and 
there  was  a  ^^at  deal  of  immorality  going  on.  1  laid  out  the  huts  in  a  row  under  a 
certain  hill-side.  About  100  or  200  yards  distant  another  line,  and  so  on,  leaving  all 
tke  rest  of  the  coimtry  intervening  vacant  for  their  stock  or  gardens^  I  ^hinlr  if  they 
were  located  in  that  way,  the  {^vantages  would  be  greater. 
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6694.  Do  you  think  you  could  do  that  here,  with  the  Fingoes  P — Yes.  Rev.  E.  B,  Wam$r, 

6695.  Under  what  conditions  would  you  give  them  these  lands,  would  you  give      ^     m^ssi 
them  quitrent  titles  or  no  titles  at  all,  and  womd  you  survey  the  land  ? — I  tlunk  mey  * 
themselves  would  appreciate  the  land  heing  surveyed  and  having  titles  given  to  them. 

They  would  look  upon  it  as  their  own,  whereas  they  now  regard  it  as  land  held   on 
Bufferanoe  and  from  which  they  can  at  any  moment  be  turned  off. 

6696.  At  what  amount  would  you  fix  the  rent  P — I  think  about  the  same  as  is  now 
paid  in  hut-tax,  ten  shillings,  and  I  think  they  should  have  right  to  commonage. 

6697.  Would  you  allow  them  to  sell  these  farms  P — No,  i  would  not  allow  them 
to  sell. 

6698.  Do  you  think  there  would  be  more  than  enough  land  to  divide  P — I  think 
there  would  be  su£Soient  for  those  people  more  advanced  in  civilization. 

6699.  If  the  population  increased,  what  would  you  do  then  P — I  should  give  them 
another  position. 

6700.  Would  not  the  necessary  consequence  be  the  formation  of  these  villages  you 
d^reoiate  P — No,  I  do  not  think  so. 

6701.  Is  this  an  agricultural  country  P — Yes. 

6702.  As  population  increases,  don't  you  think  there  would  be  ample  opportimity 
to  follow  agricultural  pursuits  P — I  do  not  think  the  natives  would  become  agriculturists, 
they  must  have  their  cattle. 

6703.  Do  you  approve  of  having  the  country  marked  off  in  oerLiin  areas  leaving 
the  people  undiflturbed  where  they  already  occupy,  and  when  the  majority  in  that  area 
ask  for  individual  tenure,  of  getting  that  section  divided  amongst  the  occupants,  either 
by  giving  them  rights  to  garden  lots  or  dividing  the  whole  farm  between  them  in  an 
equitable  manner  P— I  thmk  if  the  people  are  to  have  titles  they  should  be  given  them 
at  once,  and  if  a  right  of  commonage  it  should  also  be  given  them.  In  regard  to  the 
Fingoes  I  think  you  might  survey  the  whole  country  and  give  it  out  in  allotments. 
They  would  themselves  like  it.  They  would  uot  mind  leaving  the  ground  they  now 
occupy,  providing  they  obtained  title  to  land  elsewhere,  and  I  believe  they  woiild  ask 
for  it  if  they  thought  their  request  would  be  granted. 

6704.  In  Emigrant  Tembuland  is  not  the  country  very  thickly  populated  by 
agriculturists,  and  a  great  many  people  use  the  same  valley  for  agricultural  purposes  P 
—Yes. 

6705.  Would  it  be  fair  to  allot  such  valleys  to  any  one  man,  say,  considering  the 
nature  of  the  present  occupation  ? — I  don't  think  that  with  the  Tembus  it  would  have  a 
good  effect.     They  would  object. 

6706.  What  do  you  think  would  be  the  proper  course  to  adopt  there  P — I  think  if 
title  to  oertedn  land  was  given  to  a  chief  for  himself  and  his  people,  and  they  occupy  it 
knowing  and  feeling  it  is  theirs  by  right,  I  think  it  would  have  the  desired  effect, 
especially  with  those  chiefs  wlio  have  not  rebelled,  as  that  was  the  condition  under 
which  land  was  given  them.  The  land  was  theirs  as  long  as  they  did  not  rebel  against 
Government. 

6707.  Would  you  encourage  small  farms  P — Yes,  the  chiefs  themselves  do  so,  and 
have  given  out  a  great  many,  particularly  in  Emigrant  Tembuland. 

6708.  How  many  should  you  think  P — Between  thirty  and  forty. 

6709.  Of  what  extent  P-  -Some  as  large  as  two  thousand  morgen. 

6710.  Do  you  think  that  just  to  others  ? — Yes,  because  it  was  unoccupied  land  at 
the  time. 

6711.  And  did  these  people  occupy  it  in  such  a  way  as  to  justify  the  application 
of  the  term  "  beneficial  occupation  P  " — Yes.  Many  biult  square  houses  and  cultivated 
the  land  veiy  well,  and  at  Southeyville,  Matanzima  gave  out  a  great  many  farms. 

6712.  Did  he  disturb  the  occupants  of  the  land  there  P — No,  if  there  happened  to 
be  a  kraal  he  said,  the  people  were  not  to  be  disturbed,  but  were  to  remain  there  until 
they  moved  of  their  own  accord. 

6713.  Have  they  done  so  P — Some  have  and  occupied  other  parts. 

6714.  Is  there  any  desire  to  obtain  individual  tenure  in  Emigrant  Tembuland  P — 
Not  with  the  people  generally,  but  the  more  advanced  and  civilized  amongst  them  wish 
for  it. 

6715.  What  extent  of  land  would  you  give  to  such  as  desire  to  possess  individual 
title  ? — That  depends  upon  what  wotild  be  carried  out,  whether  common  title  or  an 
individual  title.  I  think  those  who  had  groimd  given  them  by  the  chief,  with  the 
knowledge  and  consent  of  the  magistrate  at  the  time,  should  be  allowed  the  same 
according  to  the  boundaries  pointed  out  by  the  chief,  and  in  regard  to  individual 
tenure,  i  do  not  think  any  farm  would  be  worth  much  under  fifteen  hundred  or 
two  thousand  acres. 

6716.  Mr,  Stanford.']  Do  you  consider  that  if  the  FingOQs  had  farms  given  them^ 
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Ber.  S,  B.  Warner,  of  saj,  one  hundred  moTgen  each,  without  grazing  rights,  that  they  would  be  satisfied  f 
Oct  ^2^881       — ^^'  ^®y  would  not  be  satisfied  without  runs  for  their  cattle. 

'  6717.  If  a  title  to  the  locations  held  by  Matanzima  and  Darala  was  given,  would 

you  recommend  that  the  farms  already  granted  by  those  chiefs  within    their  looatioDfl 
should  be  maintained  ? — Yes. 

6718.  Would  you  recommend  that  the  rest  of  the  people  shoidd  be  allowed  to  liTe 
in  their  own  tribal  way,  until  they,  of  their  own  accord,  have  asked  for  a  ohaiige  of 
tenure  P — Tes. 

6719.  Do  you  think  that  individual  tenure  should  be  forced  upon  any  people  f— 
No,  not  forced. 

6720.  Do  you  consider  the  principle  of  individual  tenure  a  good  one  ?— Wbero  the 
people  themselves  wish  it,  I  do,  but  not  otherwise. 

6721.  Should  magishutes  encourage  it  ? — Yes,  but  not  where  there  is  one  genenl 
title. 

6722.  Wotild  you  recommend  that  in  Tembuland  Proper  titles  to  looatians  be 
granted  P — Yes,  that  I  recommend. 

67''^3.  Do  you  tlnnk  it  would  tend  to  secure  a  better  feeling  among  the  people 
generally  P — ^Yes,  I  think  it  is  one  of  the  principal  causes  why  Kama's  tribe  have  been 
satisfied  through  so  many  years. 

6724.  Do  you  consider  that  it  would  be  desirable  to  introduce  European  emignoii 
into  Tembuland  Proper  or  Emigrant  Tembuland  P — I  do  not  think  it  would  be  at  aU 
desirable,  as  I  do  not  think  they  would  work  and  pull  together  with  the  natives ;  die- 
putes  would  arise  between  them,  and  endless  distiirbances  would  ensue. 

6725.  Would  you  recommend  that  native  farmers  should  be  placed  there  or  not  P— 
I  should  suggest  that  a  judicious  selection  of  natives  be  made  from  those  who  hsfe 
advanced  in  civilization ;  these  might  safely  have  farms  given  them  in  those  parts. 

6726.  Would  you  make  any  selection  of  these  advanced  men  from  among  the 
people  occupying  Tembuland  P — I  think  it  would  be  best,  because  the  other  tribes  migU 
not  agree. 

6727.  Do  you  think  it  would  prevent  anjrthing  like  a  feeling  arising  among  the 
Tembu  nation  that  they  have  been  deprived  of  their  land  P — ^Yes. 

6728.  What  size  would  you  make  these  farms  ? — ^I  think  a  farm  of  fifteen  bundled 
to  two  thousand  acres. 

6729.  Have  you  had  opportunities  of  judging  of  the  progress  made  by  the  natite 
farmers  in  Emigrant  Tembuland  P — Yes,  and  I  think  they  have  advanced  very  mudi 
Those  in  the  colony  have  become  men  of  standing,  and  are  rich,  many  having  t^umts  on 
their  farms.  Their  example  is  most  valuable,  and  is  an  incentive  to  their  countrymen 
to  cultivate  the  Icmd.  The  half  system  is  often  followed,  and  it  has  been  the  same  in 
Emigrant  Tembuland,  but  without  success. 

6730.  Would  you  recommend  that  the  native  farmer  system  be  followed  on  the 
lands  now  vacant  ? — ^Yes,  I  think  it  a  good  system. 


Tsomo  Mission,  29th  October,  1881. 

J.  Noble,  Esq.,  Secretary  Native  Laws  Commission, 
King  William's  Town. 

Sib, — Having  been  requested  by  you  to  state  in  writing,  what  I  know  concerning  the 
farms  given  to  the  Bev.  Johauus  Mahonga  and  Kev.  Wimam  Sigenu,  I  woidd  respect- 
fully beg  to  state,  that  the  farm  known  as  Soplan,  was  given  at  the  request  of  Pelnii 
Mahonga,  to  his  son  Johanus  Mahonga,  by  the  late  Emigrant  Chief  StocKwe.  And  the 
farm  known  as  l^Ibcwula  was  also  given  at  the  request  of  Sam  Sigenu,  to  his  son  William 
Sigenu,  by  the  Emigrant  Chief  Gocelo  ;  both  with  the  sanction  and  approval  of  the  then 
Tombu  Agent,  E.  J.  Warner.  The  Emigrant  Tembu  chiefs,  in  giving  these  farms  to  their 
Cliristian  people,  did  it  with  the  view  of  encouraging  their  people  in  civilization  and 
Christianity.  (For  the  Chiefs  did  not  then  indiscriminately  give  farms  to  their  people.) 
Hence  they  were  requested  by  their  chiefs,  and  the  then  Tembu  Agent,  E.  J.  Warner,  to 
make  improvements  on  the  said  farms.  But  owing  to  Johanus  Mahon^  and  WQEam 
Sigenu  entering  tlie  native  ministry  soon  after  the  said  farms  were  grantea  to  them,  they 
were  unable  to  make  the  required  improvomonts.  Consequently  they  requested  their 
parents,  Petrus  Mahonga  and  Sam  Sigenu  to  attend  to  their  farms  ;  from  this  fact  arisee 
the  erroneous  idea  that  the  said  fai'ms  belong  to  Mahonga,  sen.,  and  Sigenu,  sen.  With 
roforence  to  its  being  said  that  the  tenant  of  Johanus  Mahonga's  farm,  Qooree  Mbi,  had 
turned  rebel,  that  would  not,  I  think,  virtually  injure  Johanus  Mahonga' s  claim  to  the  said  fum. 
Still  I  am  thankful  that  I  am  in.  a  position  to  contradict  even  such  a  charge  against  Gteorge 
Mbi.  On  the  outbreak  of  the  Tembus  I  had  occasion  to  take  my  family  into  Queens 
Town  for  safety.    A  few  days  after  I  met  Mankai  Benge,  who  told  me  that  George  Mbi 
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dth  others  had  lost  everything  in  getting  ont.    Soon  after  this,  I  met  George  Mbi  himself,  Bey.  JET.  B,  Wanier, 

'ho  corroborated  Mankai's  statement,  but  added  that  through  the  advice  I  had  given  him  

ud  others  of  Seplan,  he  had,  previous  to  the  outbreak,  sent,  on  the  quiet,  a  few  sheep  and      ^^^'  ^^*  ^^^^• 

ows  into  the  colony,  thus  he  was  thankful  to  say  he  had  saved  a  little  stock.     Q^rge 

[bi  was  the  only  one  of  the  Seplan  people  who  took  my  advice,   consequently  the  only  one 

rho  saved  anything,  besides  Mankai  Benge.   I  don't  pretend  to  judge  of  his  feelings,  what- 

vest  they  were,  it  is  evident  his  better  judgment  overcame  them,  as  in  the  case  of  many 

thers. 

The  Laws  Commission  will  bear  with  me,  when  I  wish  to  explain  in  writing,  some  of  my 
uswers  to  questions  put ;  having  been  suddenly  called  upon  by  the  Commission,  without 
revious  notice.  I  would  therefore  refer  to  the  questions,  as  to  what  men  I  thought  most 
lited  for  magistrates  over  the  natives.  In  my  reply,  I  think  I  did  not  give  so  fiul  a  des- 
Option  as  is  necessary  to  such  an  important  question.  I  therefore  beg  to  state,  the  men 
lected  by  Government  as  officials,  over  tne  native  people,  should  be  men  of  sound 
rinoiples,  temperate,  unchangeable  in  all  their  words  and  actions ;  men  of  influence,  in 
ham  the  natives  can  fully  trust,  not  only  as  representatives  of  Government,  but  in  whom 
Ley  would  have  confidence,  that  they  will  be  righted  in  transactions  between  themselves 
id  Goverament.  In  addition  to  these  qualifications  it  is  of  great  importance  that  they 
lould  be  men  thoroughly  acquainted  with  the  native  character,  laws,  customs,  and 
ngxiage.  Nothing  has  caused  so  much  disafiEection  throughout  Kafirland  as  the  intro- 
lotion  of  the  Enghsh  language,  and  lawyers  into  Native  Courts,  that  is,  between  Kafir 
id  Kafir.  This  nas  been  productive  of  most  serious  consequences.  The  native  has  no 
>iifidenoe  in  interpreters,  especially  of  his  own  dass. 

I  believe  I  was  not  perfectly  understood  by  the  President  of  the  Laws  Commission,  about 
idividual  titles  to  Fingoes  in  the  Transkei.  I  would,  therefore,  try  and  explain  myself 
\  to  what  I  meant.  First,  I  would  strongly  recommend  that  the  most  advanced  Fingoes  in 
vilicationy  with  improvements  on  their  places,  should  have  small  farms.  I  first  said  from 
,500  to  2,000  acres.    But  on  second  thought,  I  beg  to  alter  those  figures  and  say  from  500 

>  1,000  acres.  Secondly,  in  my  reply  to  the  Commission,  I  have  already  objected  to  villages, 
s  these  would  never  be  productive  of  any  beneficial  results  to  natives.  My  idea  then  was 
»  form  the  rest  oi  the  Fmgoes  into  block  tenants,  say  of  50  to  100  kraals,  within  convenient 
[stances  of  each  other,  say  of  from  50  to  100  yards,  on  suitable  sites.  Such  small  farms 
id  block  tenants,  all  over  Fingoland,  I  believe  would  then,  with  beneficial  results,  enable 
ovemment  to  give  individual  titles  to  Fingoes.  In  my  evidence  I  have  already  stated 
lat  such  measures  should  not  be  coercive  on  the  people ;  but  with  judicious  magistrates  I 
ould  fear  no  opx>osition.  For  the  Fingoes  themselves  have  expressed  in  strong  terms, 
lat  so  long  as  Gt)vemment  withholds  individual  titles,  and  refuses  to  give  small  mrms  to 
le  most  advanced,  it  has  no  wish  to  raise  them  as  a  people  into  a  useful,  energetic,  enter- 
rising  community.  Hence  thev  look  with  suspicion,  that  they  are  merely  aJlowed  to 
»cupy  on  sufferance  and  are  nable  to  be  removed  at  any  tune.  Such  views  cannot 
it  be  prejudicial  to  all  commimities. 

The  nesident  of  the  Laws  Commission,  on  our  way  down  to  the  Hotel,  put  the  question 

>  me,  as  to  what  I  really  thought  was  the  cause  of  the  disturbed  state  throughout  Kafir- 
nd.*  I  indifferently  replied  :  It  was  the  General  Policy  of  Government.  In  uunkingover 
1  feel  this  answer  is  not  satisfactory  to  myself,  nor  can  it  be  to  the  President  of  the  Laws 
ommission.  I  would  therefore  beg  to  be  allowed  to  explain  myself  as  to  the  term,  ^^  Goneral 
olicy  of  Government." 

In  the  first  place,  I  include  the  injudicious  way  in  which  Government  appoints  magis- 
ates  over  the  native  tribes.  This  has  been  a  very  sore  place  with  the  native  chiefs  and 
3ople,  for  they  think  that  Gbvemment  purposely  keeps  out  those  that  are  friendly  disposed 
wards  them. 

2nd.  The  injudicious  way  in  which  Government  and  its  officials  introduce  any  new 
easnre,  or  law.  The  character  of  native  chiefs  and  people  has  its  peculiarities  respecting 
le  introduction  of  any  new  measure,  or  law,  wmch  peculiarities  if  not  studied  wiU 
rentually  cause  disaffection  in  the  native  mind,  causing  a  want  of  confidence  in  the  Gov- 
nment  and  its  officials,  consequently  a  resistance. 

3rd.  The  injudicious  way  in  which  Government  makes  promises  to  the  native  chiefs 
id  people,  and  then  as  injudiciously  breaks  those  promises,  without  giving  any  explana- 
>n  whatever  as  to  the  cause  of  so  sudden  a  change  in  the  Government  Policy ;  but  acts 
I  the  principle  "  might  is  right."  Nothing  is  so  injurious  to  the  prosperity  of  a  native 
>licy  as  sucn  changing.  Care  should  be  taken  in  introducing  new  measures,  or  laws,  or 
akmg  rash  promises,  then  there  would  be  no  necessity  of  undoing  what  has  been  done, 
nstable  as  water,  the  Cape  Government  will  never  excel  in  Kafir  Policy. 

4th.  The  injudicious  way  in  which  missionary  influence  has  been  ignored,  putting 
rong  interpretations  on  their  disinterested  motives.  The  missionaries  were  the  first  in  the 
itive  field,  not  only  precu^hing  the  word  of  God  faithfully,  but  were  great  helpers  to 
rmer  Government  acting  as  mouth-pieces  and  advisers  between  Government  and  chiefs, 
reventing  much  evil  and   misunderstanding.      The  native  mind  is  very  susceptible  of 

*  The  Preaideiit'fl  qnestion  to  whioh  answer  is  heie  given,  was  not  a  question  in  the  name  of  the  Com- 
isffion,  but  ono    casually  put  in  course  of  private  conversation;  but  as    the  Rev.   H.   B.  Warner's 
;ter  bean  opon  public  amdrs,  it  has  been  resolved  by  the  Commission  to  print  it  in  its  entirety, 
itive  Laws  Ooouniflsion. 
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Bev.  S.  J>.  Wdmer.  moral  influence ;  this  will  lead  the  native  ohiefis  and  people  to  submit,  where  no  coercive 
OcL  20^ Ml        nieasure  would.    1  shall  prove  this  by  the  following  circumstance  in  connection  with  the 
'  disarming  in  Emigrant  Tembuland.    The  measure  was  there  most  imoeremoniously  intro- 

duced ;  the  chiefs  and  people  became  excited,  they  were  told  if  they  did  not  give  up  their 
arms  of  their  own  free  will,  forced  measures  woiild  be  used.  The  Resident  Missionaiy 
there,  at  once  saw  war  was  imminent,  and  for  the  sake  of  the  tribe,  not  that  he  supported  or 
approved  of  the  Disarming  Act,  at  once  used  his  influence  with  the  Chief  Matanzuna.  After 
a  week's  consultation,  that  Chief  at  last  promised  to  give  up  his  gunsi  which  he  aooordin^y 
did  on  the  day  flzed.  A  few  days  after  tilie  disanning  of  the  Chief  MatAuinma,  the  said 
missionary  had  occasion  to  go  to  the  office  of  the  Resident  Magistrate  at  Oofinvaba, 
and  while  there  a  note  was  delivered  to  the  Resident  Magistrate,  who  after  reading 
it,  passed  it  on  to  the  said  missionary.  In  that  note,  the  Resident  Magistrate  was  warned  m 
his  proceeding  with  the  disarming  in  the  Locations  of  Stockwe  and  Oecelo,  and  was  told 
war  was  imminent,  and  that  preparations  of  a  hostile  nature  were  being  made  to  intercept  the 
Resident  Magistrate.  The  missionary,  on  handine  the  note  back,  said  he  was  not  suraxised 
to  hear  of  the  intended  resistance  of  those  two  chiefs,  for  had  it  not  been  for  his  influenoe 
even  Matanrima  would  have  refused.  The  Resident  Magistrate  then  requested  the  mis- 
sionary to  use  his  influence  with  Stockwe  and  Gecelo ;  vmich  he  consented  to  do.  Thai 
influence  was  used  to  advantage  at  that  time,  and  those  two  chiefs  promised  the  missionaiy 
that  they  would  give  up  their  arms,  which  they  accordingly  did,  though  not  to  the  same  extant 
as  the  Chief  Matanzima.  That  missionary  holds  a  note  from  the  Resident  Magistrate  in 
which  his  services  and  help  are  acknowledged.  This  missionary  is  one  out  of  two  or  three 
whose  influence  with  the  natives,  in  a  great  measure,  has  not  been  injured  by  the  ignoxing 
policy  of  missionary  influence;  while  oHiers  have  not  been  so  fortunate,  consequently  did 
not  succeed  in  getting  the  natives  for  their  own  sakes  to  submit  to  any  Govemment 
measure,  and  thus  they  are  imjustly  blamed  as  the  cause  of  these  disturbances.  Whereas 
the  real  cause  is  the  undermining  of  missionaiy  influences.  A  Government  that  will  not 
work  with  missionary  influence,  and  consult  with  the  missionaries,  with  the  view  of  acting 
according  to  the  opinion  given  as  to  the  receptibilitv,  or  not,  of  a  (Government  measoze  by 
the  chief  and  people,  must  necessarily  be  attended  ynik  most  disastrous  results. 

5th.  The  want  of  one  code  of  laws,  English  or  Kafir ;  and  the  want  of  judicious  selec- 
tion of  natives  by  the  Resident  Magistrate  as  advisers, — ^men  of  note  and  influenoe  in  the 
tribe,  in  whom  the  people  would  have  confidence  that  they  would  not  wrongfully  adviee  the 
Magistrates,  or  give  wrong  versions  of  "Kafir  law,  or  of  cases. 

^  6th.  The  injudicious  way  in  which  Gx)vemment  receives  native  tribes  tmder  its  pro- 
tection, from  wmch,  as  yet,  no  beneficial  results  have  been  derived,  both  by  Gk>vemment 
and  natives;  as  in  the  case  of  the  Basutos,  Umhlonhlo,  Tembus  and  others;  and  also 
injudiciously  proclaiming  the  territories  of  such  native  tribes,  as  Colonies  without  their 
consent;  also  taking  under  British  protection  certain  dans  within  the  country  of  indepen- 
dent chiefs,  and  aflowing  them  to  claim  and  retain  that  portion  of  the  chiefs'  oountxj, 
which  they  have  occupi^  on  sufierance,  has  been  and  wul  be  attended  with  most  fated 
consequences.  This  is  the  cause  of  the  present  disturbed  state  of  Pondoland,  and  if  not 
soon  rectified  will,  ere  long,  cause  war  with  the  Pondos,  which  will  not  be  such  an  easy 
matter  as  some  ihink. 

7th.  The  policy  of  no  chiefs,  with  coercive  measures,  setting  the  chiefs  at  naught  and 
insulting  them  by  making  them  stand  up  in  courts,  &o.,  is  one  of  the  causes  that  nas  un- 
settled the  colony  for  many  years.  Nothing  is  so  degrading  to  a  Kafir  chief  as  to  be 
made  to  stand  up  in  court  before  his  people.  The  doing  away  with  chieftainship,  if  it  must 
be  done,  must  be  a  work  of  generations,  by  a  moral  influence  over  the  people,  and  bj  a 
gradual  process  of  getting  the  chiefs  themselves  to  give  up  certain  rights  of  chieftainship, 
which  with  judicious  magistrates,  as  recommended,  would  not  be  impossible  to  adiieve. 

Lastly,  the  Disarming  Act.  This  has  caused  the  war  with  the  Basutos.  This  has  un- 
settled the  minds  of  our  allies  the  Fingoes ;  and  what  evil  may  yet  arise  from  this  Act  it  is 
hard  to  judge. 

These  are  the  characteristical  points,  which  I  include  in  the  terms  **  General  Govern- 
ment Policy,"  and  which  I  hesitate  not  to  say,  have  imsettled  the  native  tribes,  and  are 
not  only  blameable  to  the  Sprigg  Ministry,  but  are  also  blameable  to  the  Molteno  Ministry, 
with  the  exception  of  the  Disarming  Act.  Hence  the  wars,  which  had  commenced  with  the 
Molteno  Ministry,  will  continue  with  every  Ministry  imtil  the  end  of  the  chapter ;  unless 
we  have  a  Ministry  that  will  alter  in  the  general  policy  of  the  Native  questions. 

I  believe  in  my  evidence  I  stated  witoicraft  was  not  punishable  by  Kafir  law,  I  wish 
to  retract  and  say  it  is  punishable,  when  not  sanctioned  by  the  chief. 

Should  there  be  any  other  questions  not  clear,  I  shoiild  be  thankful  if  you  would  send 
me  the  question  and  previous  answers,  in  order  that  I  may  rectify  it.  I  had  not  muoh  time 
for  consideration. 

I  have  the  honour  to  be, 
Sir, 
Tour  most  obedient  Servant, 

H.  B.  WARNER. 
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Enffdobo,  Monday,  2ith  October,  1861. 

prbsent: 
Sir  J.  D.  Barry. 
J.  Atliff,  Esq.,  M.L.A.  |         W.  E.  Stanford,  Esq, 

E.  S,  BoLLANDi  Esq. 


•       • 


.  William   Chrdon  Cummingy  Esq*,  examined, 
^^1;  Sir  cT*.  D.  Barry.']  You  are  Resident  Magistrate  of  the  distriofc  of  Xalanga  P     wniiam  Gordon 

W^  Cumming^  Eaq. 

6732.  How  long  have  you  been  so  P — Three  years.  - — 

.    ^     6788.  Of  what  people  do  the  inhabitants  of  your  district  consist  P— Of  Tembus  and      ^''^'  ^*'  ^®®* 
.  Mngoes.    A  cbanee.  has  leoently  taken  place  in  my  district.    Nearly  all  my  people 
joined  in  the  rebelHon  of  October  last,  and  few  have,  comparatively  speaking,  returned, 
I  aiioilld  say  that  out  of  two  thousand  men  who  went  into  the  rebellion  only  about  five 
hundred  have  returned  to  me. 

6734.  And  have  the  others  taken  their  families  ? — ^Yes,  the  women  have  also  gone, 
JL  nnviW  ^f  th(5se  who  did  return  have  gone  to  the  colony  to  seek  employment,  so 
that  f^  the  present  time,  I  have  only  about  three  hundred  inhabitants,  mostly  rebel 
&miliee. 

.  •  6735.  Do  you  expect  that  those  who  have  gone  will  return? — ^No,  I  don't  think  so; 
imqpt  of  them  are  located  in  the  Southeyville  district,  and  a  number  have  been  scattered 
among  other  Tembu  tribes. 

.  6736.  How  many  loyals  have  you  P — ^I  cannot  say  exactly,  but  I  think  about  a 
hundred  families  altogether. 

6737.  Besides  these  are  there  any  other  residents  in  the  district  ? — ^A  few  Euro- 
pean traders. 

6i738.  What  rights  to  land  have  they  P — ^No  better  right  than  that  of  oocupation. 

6789:  Are  there  an^  European  fanners  in  the  district  P — ^Not  at  present,  some  of 
these  traders  I  have  just  mentioned  have  farms  which  they  represent  have  been 
given  t^em  by  the  chiefs. 

6740.  Blow  many  of  these  chiefe  were  there  before  the  rebellion  P — ^Two  principal 
and  five  petty  chiefs. 

6741.  ^e  hundred  loyal  families,  did  they  belong  to  Darala  P — Some  did.  Before 
the  rebellion  theire  were  on  Kosana's  location  about  two  thousand,  but  since  then  he  has 
only  about  five  hundred  people,  including  women  and  children. 

6742.  Before  the  reDellion  how  many  men  had  Gtecelo  imder  him  ? — ^About  fifteen 
hundred  men. 

6743.  What  laws  do  you  administer  P — Chiefly  Kafir  law, 

6744.  Have  you  a  kxibwledge  of  the  language  P — Yes,  I  understand  the  language 
very  weU,  although  I  do  not  speuc  it  thoroi^my. 

6745.  Had  you  acquired  anr  knowledge  of  their  law  P — ^Yes,  previous  to  my  ap- 
pointment I  was  clerk  at  Engcobo  for  two  years,  and  have  acted  as  magistrate  and 
administered  Kafir  law.  I  was  acquainted  with  Kafir  customs  by  experience  gained  in 
the  colony,  amongst  no    particular    tribe,    but    a  mixed  people  such  as  Tingoes, 

6746.  In  admmistering  law  here  do  you  follow  native  laws  and  customs  P — ^Yes. 

6747.  Did  you  take  evidence  regarding  the  native  customs  in  dealing  with  cases  P 
— ^I  did,  but  I  acted  to  a  great  extent  on  my  knowledge,  and  had  two  or  three  men  to 
assist  me  with  their  opinion. 

6748.  These  men  you  had  to  assist  you,  did  you  invite  them  to  become  assessors  P 
—-No,  they  were  simply  men  who  came  voluntarily,  and  I  took  their  opinion  on  the  case, 
although  I  was  under  no  necessity  to  do  so,  and  I  found  that  plan  useful. 

6749.  Was  that  carrying  out,  to  some  extent,  their  own  system  of  trial  P — It  was. 

6760.  W^re  the  laws  amongst  the  Tembus  the  same  as  Kafir  laws  P — They  prac- 
tised certain  customs,  and  these  were  ihe  same  as  to  ukulobola,  marriage,  polygamy,  the 
rite  of  circumcision,  and  intoryane,  as  practised  in  the  colony. 

6751.  Was  your  court  a  court  in  the  first  instance  in  every  case,  or  did  the  chiefs 
have  iurisdiction  P — Each  chief  had  the  right  to  decide  cases  between  his  own  people, 
even  olood  cases.  The  people  in  my  district  were  under  a  different  system  to  Tem  du- 
land  Proper.  When  tney  came  over  here  they  were  offered  their  independence,  and 
were  told  that  they  would  have  the  right  to  go  to  the  chiefs  who  would  have  power  to 
decide  cases  both  criminal  and  civil,  in  which  their  own  people  were  concerned. 

^  6752.  Did  Gecelo  decide  cases  of  murder  and  assault  P — Yes,  but  he  referred  his 
dedsions  to  me, 

zz 
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WiUiam  Gordon  6753.  It  was  aooordi^g  to  8ome  agreement  then  with  the  Gbvemment  that  the 

cWffMUff^^  Esq.      oiiiefs  held  that  power  ?—!  believe  it  was  made  at  tiie  time  they  were  aaked  to  oome  to 
Oct.  24, 1881.      the  country,  and  when  they  were  offered  their  indei>endenoe  in  1865. 

6754.  Did  Mr.  Probart's  mission  not  deal  with  these  natives  in  any  way  ? — No,  they 
were  then  under  a  separate  government. 

6755.  Was  there  anyresident  there  P-^Mr.  Levey  was  magistrate  there  before  I 
was,  but  before  him  Mr.  Warner  was  a^g^nt. 

6756.  Since  you  have  been  there  1  suppose  you  have  had  many  oriminal  appeal 
oases,  murder  for  instance? — ^Many  decisions  have  been  referred  to  me,  and  beforo  I 
went  there  a  charge  of  murder  had  been  dealt  with.  I  believe  it  was  agreed  upon  \sy 
Mr.  AylifE  that  all  such  charges  should  go  direct  to  the  chief. 

6757.  In  dealing  with  oriminal  cases  in  which  there  was  an  atmeal,  did  you  often 
have  occasion  to  alter  the  decision? — Sometimes ;  they  were  generally  assault  oaMi,  Bnd 
I  found  that  the  chief  had  punished  men  who  were  innocent. 

6758.  Did  he  err  on  the  side  of  sevmiy,  or  in  lettiiig  people  off  t^^I  think  gei^ 
rally  on  the  side  of  severity,  because  he  got  the  fines  even  if  the  oases  were  broogM  to 
me  for  appeal. 

6759.  What  were  the  benefits  of  leaving  the  power  of  decision  with  the  ohief  t— I 
don't  think  there  was  any  benefit,  except  peniaps  to  the  chief  himself. 

6760.  Was  there  any  advantage  which  it  had  over  the  administration  of  orimiiifl 
justice  by  you  or  any  European  officer? — ^No,  I  think  it  would  have  been  best  txk  me 
to  have  administered  criminal  law,  because  the  chief  was  too  much  of  an  interested 
party. 

6761.  In  dealing  with  oriminal  oases  yourself,  appeal  or  otherwise,  what  ponish- 
ment  do  you  impose,  and  what  law  do  vou  loUow? — ^No  particular  law.  I  am  gmded  fej 
the  merits  of  tiie  case,  and,  assuming  tnat  a  charge  is  proved,  I  act  upon  native  hsWi 

6762.  Do  you  think  tiiat  a  fair  way  of  administering  justice  ? — ^Yes,  for  natives 

it  IS. 

6763.  Now,  acting  upon  the  principle  that  a  man  is  assumed  to  be  ffuilty  until  he 
is  proved  innocent,  and  the  further  principle  that  the  chief  gets  the  benent  of  an;^  fine 
innioted,  what  is  there,  either  of  justice  or  morality  in  such  a  system,  that  ^ou  oan  com- 
mends such  alaw  P — ^Before  I  answer  that  <]^uestion  I  wish  to  point  out  thAt  it  is  one  of 
the  first  principles  of  Kafir  law,  that  a  man  is  assumed  to  be  gmliy  until  he  proves  him- 
self innocent,  and  that  I  think  the  principle  is  suited  very  weU  to  the  Kafir  natore.  Nor, 
can  the  principle  be  unjust,  seeing  that  no  man  would  be  convicted  without  some 
evidence. 

6764.  Will  you  explain  your  meaning  by  illustrating  what  used  to  take  plaoe  at  a 
trial  by  a  chief  P — Supposing  a  man  had  assaulted  another,  the  injured  party  would  at 
once  go  to  the  chief  and  report  the  assault.  The  ohief  would  send  a  smnmons  to  the  man 
who  had  committed  the  offence,  and  the  case  would  be  heard.  The  person  who  was 
assaulted  would  give  his  story,  to  which  the  other  man  would  have  the  liberty  to 
reply. 

6765.  Then  a  man  is  not  presumed  to  be  guilty  until  innocence  is  proved  P — THhen 
would  be  some  evidence  against  a  man  before  he  is  treated  as  guilty,  and  afterwards,  it 
he  does  not  exculpate  himself  he  would  be  found  fiT^iilty. 

6766.  Did  you  act  upon  that  principle  in  trymg  Kafir  cases  P — ^I  did  not  go  quite 
so  far. 

6767.  What  plan  did  you  go  upon.  Did  you  examine  on  oath  P — ^No,  I  ftret 
heard  the  complainant,  and  then  the  defendant  made  the  statement.  After  that  I  heard 
the  witnesses  lor  the  complainant,  if  any,  and  following  them  the  witnesses,  if  any,  of  the 
defendant ;  but  none  of  these  witnesses  were  on  oath,  however  serious  the  case.  I 
might  add  that,  lately,  the  witnesses  in  murder  cases  tried  before  the  chief  magistrate, 
have  been  sworn. 

6768.  Then  it  is  only  in  murder  cases  in  which  witnesses  are  sworn  P — ^I  think  it 
depends  upon  the  magistrate.  I  do  not  think  the  people  are  more  likely  to  speak  the 
truth  with  an  oath  than  without  it. 

6769.  By  their  own  customs,  is  there  any  punishment  for  a  man  who  does  not 
speak  the  truth  P — ^Yes,  sometimes  the  chief  would  punish  a  man. 

6770.  Had  you  any  means  of  punishing  them  r — ^Tes,  we  got  a  circular  instnioting 
us  to  punish  those  who  told  lies. 

6771.  Did  that  circular,  not  require  you  to  take  evidence  on  oath,  or  take  a  man's 
statement,  cautioning  him  that  if  he  told  an  untruth  he  would  be  punished  P — ^I  cannot 
exactly  say,  but  I  generally  warned  men  to  speak  the  truth. 

6772.  What  sort  of  punishment  did  you  impose  ? — ^Fines,  generally  in  cattle,  but 
occasionally  in  money. 

6773.  Was  there  any  difficulty  in  imposing  fines  in  money  ? — ^Well,  yes,  there  was 
a  difficulty  on  account  of  its  scarcity. 
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6774.  Had  they  no  means  of  selling  their  stock  and  getting  money  that  way  P — 
Perhaps  so,  but  it  would  have  oansed  a  great  deal  of  trouble^  and  I  do  not  think  it 
ironld  have  answered. 

6775.  Would  the  same  diffloulty  exist  now  P — ^Tes. 

6776.  What  did  you  do  with  the  cattle  P — ^In  tiieft  cases,  the  man  from  whom  the 
stobk  was  stolen  received  compensation,  sometimes  even  beyond  the  value  of  the  stolen 
animals.  According  to  Kafir  law,  it  is  a  civil  case,  and  in  acting  as  I  did,  I  followed 
the  Kafir  custom,  for  according  to  their  law,  everything  is  handed  over  to  him  except- 
ing the  fee,  which  generally  amounted  to  one  head  of  cattle,  and  this,  of  course,  I 
retained. 

6777.  What  was  the  usual  number  of  cattle  in  case  of  a  fine  P — It  varied;  in  a  case 
of  sheep  stealing  the  fine  was  generally  two  head  of  cattle,  one  of  which  would  go  to  the 
court,  and  the  other  to  the  loser  of  the  property. 

6778»  Does  not  the  fact  that  so  la^  a  proportion  of  the  fine  goes  to  the  complain- 
ant render  tiie  possibility  great,  that  many  false  charges  may  be  brought  against  ELafirsP 
— ^It  may,  but  I  don't  Imow  any.  There  was  always  sufficient  grounds  of  suspicion  to 
go  upon. 

6779,  But  how  about  those  instances,  where  people  have  been  fined  by  the  chief 
without  sufficient  cause  P — As  far  as  I  remember  they  were  cases  of  this  kmd :  Say  a 
man  ii^BS  assaulted  by  another,  the  complainant  went  to  the  chief  and  stated  his  case, 
a^d'ihe  chief,  without  further  enquiry,  sent  a  messenger  to  the  defendant  to  tell  him 
he  must  pay.    An  assault  had  been  committed,  but  the  wrong  man  had  been  charged. 

6780»  Are  there  any  modifications  of  this  law  of  fine,  that  you  would  suggest,  and 
in  regard  to  the  giving  of  such  fine,  where  damage  has  been  done,  or  injury  simered,  to 
the  a^fgrieved  party  P — ^In  certcdn  cases  I  think  the  system  might  be  continued ;  for 
iiuitatice  in^heep  stealing,  the  prosecutor  would  lose  much  time,  and  it  would  be  just  to 
obmpensate  bim  for  such  loss. 

6781.'  Do  you  think  it  would  be  better  that  the  magistrate  should  have  power  to 
aarrange  these  oases  P — ^It  would  be  changing  their  law,  mhough  it  would  nut  be  chang- 
ing the  princij^e  of  their  law.  I  am  doubtful,  too,  as  to  how  it  would  answer  in 
Tembuland.    I  think  that  perhaps  they  should  be  governed  by  their  own  laws. 

6782.  Would  you  not  be  carrying  out  justice  according  to  their  jnrineiplee  ? — It 
may  be  so,  but,  as  a  rule,  I  don't  thimk  a  man  s^ot  much  more  than  he  lost. 

6783.  Ton  do  not  advise,  then,  that  fines  Aould  be  in  money? — ^No,  not  to  compel 
them  to  pay  in  money ;  make  it  optional,  either  money  or  stock. 

6784.  But  would  you  not  assess  the  fine  in  money  P — ^No,  the  Kafir  would  rather 
pay  in  money  than  stock,  if  he  had  it. 

6785.'  X  ou  do  not  think  it  would  be  fair  or  prudent  to  depart  from  the  principle 
of  giving  magistrates  power  to  fine  in  stock  in  all  cases  P — ^Hardly. 

6786.  'Vvhat  is  done  with  the  stock  that  is  paid  as  fines  P— Sales  are  held  of  such 
cattle,  at  periodical  times,  and  the  amount  realized  placed  to  the  credit  of  the 
Gbvemment. 

6787.  In  their  purely  civil  cases  do  you  know  whether  any  injustice  used  to  be 
done  by  the  chief  P — ^I  think,  on  the  whole,  that  they  were  pretty  just  in  their 
decisions. 

6788.  Were  Kafirs,  who  thought  any  injustice  had  been  done,  ready,  at  onccj  to 
appeal  P — ^Not  in  every  case,  but  there  was  some  little  fear  of  the  chief,  perhaps,  but  they 
oome  to  appeal  pretty  well,  when  you  take  into  consideration  the  fact  that  the  system 
hato  not  been  introduced  imtil  very  recently* 

6789.  In  the  absence  of  the  chiefs,  under  whom  the  people  formerly  were,  what 
alteration  would  you  propose  in  the  administration  of  criminal  and  civil  cases  P — ^I  think 
all  cases  should  go  to  the  magistrate,  excepting  those  of  the  people  under  Gecelo,  who 
might  have  some  jurisdiction  over  the  people  with  him. 

6790.  Is  he  a  man  of  ability  P — ^No,  ne  is  not  a  very  brilliant  specimen,  but  quite 
able  to  deal  with  cases  which  are  not  complicated. 

6791.  Do  you  think  it  advisable  to  codify  such  criminal  laws  as  you  ought  to  act 
upon  P — ^Yes,  both  criminal  and  dvil. 

6792.  In  criminal  law  would  vou  let  the  code  be  based  upon  Kafir  or  the  colonial 
Bjrstem  Pr—If  the  colonial  principle  is,  that  the  complainant  must  s^ve  his  evidence,  either 
upon  oath,  or  with  a  caution  that  if  he  speaks  an  untruth  he  wiU  be  punished,  and  then 
witnesses  are  called  who  shall  give  their  evidence  on  similar  conditions,  and  then  that 
the  prisoner  be  allowed  to  make  his  statement,  not  on  oath,  which,  however,  I  may  act 
upon,  and  witnesses  are  called  for  the  defence,  if  that  is  the  colonial  system,  then  I 
should  prefer  that  system,  provided  the  magistrate  had  the  right  to  cross-question  the 
prisoner. 

6793.  Do  you  think  it  a  fair  thing  to  cross-examine  a  prisoner  P — ^I  think  it  is,  for 
they  like  to  have  their  say  in  everything. 
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mieiam  Qordim  6794.  HavG  jou  any  Hottentots  P — ^Veiy  few. 

Cumminq^^^.  6795.  Are  there  no  wood  cutters  P— No. 

Ooi.  24, 1881.  6796.  In  dealing  with  criminal  cases  in  which  the  Euiopeon  is  the  aooufled,  do  you 

tliiTilc  the  same  principle  should  apply  ? — ^No,  I  would  not  cross-examine. 

6797.  Where  is  the  justice  of  drawing  this  distinction  between  the  European  and 
native  P — I  think  the  system  is  suited  only  to  the  character  of  the  native.  These  laws 
have  been  made  by  the  Kafirs  and  they  best  know  what  suits  them.  When  tiie  nature 
of  the  Kafir  changes^  then  it  will  be  time  enough  to  introduce,  a  change  inthii 
respect. 

6798.  But  suppose  a  theft  is  committed  by  both  a  European  and  a.  .Ejiflr,  how 
would  you  try  them  P — The  one  by  European  law,  and  the  other  by  native  law. 

6799.  If  cross-examination  of  a  prisoner  is  allowed,  and  the  result  is  inyiatiirfiiptory, 
he  may  be  found  guilty,  while  the  other  mav  be  acquitted ;  now,  don't  you  Uimk  that 
would  be  unfair  P— In  such  a  case  it  might  be  hard,  but  that  oould  not  be  helped. 

6800.  In  dealing  with  criminal  cases,  according  to  this  law,  how  would  you  have 
the  trial,  by  a  single  magistrate,  or  should  jtie  be  assisted  by  something  like  aidviaeo 
or  councillors  P — 1  think  the  present  system  should  be  allowed,  that  the  magistrate  em 
try  cases  alone,  or,  if  he  likes,  he  can  refer  to  any  of  the  people  present  in  cotirti  ajod 
a^  their  opinion,  but  not  be  in  any  way  bound  by  that  opinion. 

6801.  Would  not  that  be  a  very  dangerous  system  of  administerii^  juatioe,  to  aik 
anyone  in  court  to  give  their  opinion.  A  weak  magistrate  might  be  inflnenoedt  and  a 
man  might  give  him  advice  wnich  would  cause  the  magistrate  to  act  nnjuotly  ? — Buoli 
might  happen,  but  I  don't  think  it  would  be  a  common  thing. 

6802.  But  don't  you  think  that  a  system  of  law,  which  allows  that  pofioAnliinr,  if 
bad  in  itself  P — ^No,  it  seems  to  answer  very  well,  and  it,  therefore,  cannot  oe  Vaqr  pad. 

6803.  Would  not  a  better  plan  be,  to  have  certain  assesson  appointed  be£oce.  the 
trial  takes  place ;  grood  men,  approved  of  by  yourself  and  Govenunenti  to  bei  yoor 
assessors,  to  deal  with  criminal  cases,  then,  when  the  trial  oame  on,  to  oall  them  ia 
court  P — ^It  might  answer ;  practically  the  result  of  the  present  sjrstem  is  thia :  I  take 
the  advice  of  some  competent  men  in  court,  if  they  disi^ree  with  me  I  £6Uow  my  owa 
judgment,  and  there  the  matter  ends. 

6804.  Do  you  think  it  would  be  a  good  thing  if  every  ease  you  deoidad  =  vas 
reviewed  P — ^Tes,  I  think  that  would  be  a  good  thing. 

6805.  Do  you  take  notes  of  your  evidence  P — ^Yes ;  I  see  no  objection  to  mj 
decision  being  submitted  to  the  chief  magistrate  for  review. 

6806.  How  would  you  propose  that  murder  oases  should  be  dealt  with  ? — Aa  now» 
that  the  trial  should  be  held  before  the  chief  magistrate,  assistedby  two  aub-magiatnieai 
and  held  at  such  place  as  he  likes  to  appoint. 

6807.  In  such  cases  does  the  same  principle  of  Eafir  law  apply ;  that  the  j^roeeootor 
is  called  upon  to  make  his  charge,  and  that  the  prisoner  is  assumed  to  be  guil^  nntal, 
he  is  proved  innocent,  and  is  exposed  to  cross-examination  P — ^Yes. 

6808.  And  you  think  it  should  be  continued  ? — ^Yes. 

6809.  Is  there  no  place  in  this  province  where  a  jury  could  be  found  to  deal  with 
important  cases  P — ^No,  I  don't  think  so,  not  even  at  17 mtata. 

6810.  But  couldn't  a  jury  be  summoned  from  twenty  or  thirty  miles  round  P — ^I 
dare^y  you  could  get  natives. 

6811.  And  Europeans? — I  would  be  more  inclined  to  trust  the  nativea  than 
the  Europeans. 

6812.  Are  there  some  wealthy  natives  about  ? — ^Tes,  there  axe,  in  parts. 

6813.  Do  you  think,  in  the  more  serious  oases,  it  would  be  best  to  nave  the  ayatem 
of  trial  by  jury,  these  natives  being  summoned  to  act  as  jurors,  and  theohiefmagiatrate 
and  some  official  being  appointed  as  judge  in  the  case  ? — ^No,  I  think  the  chief  magia* 
trato  and  two  assistants  quite  sufficient  to  decide,  asking  the  opinion  of  some  of  thoaa 
present  perhaps. 

6114.  In  finding  the  verdict  would  you  have  the  magistrates  nnaoimous  or  notP — 
No,  the  verdict  should  be  by  the  majority. 

6815.  Would  you  apply  that  to  Europeans  also  ? — ^No,  I  would  not,  I  think 
Europeans  should  be  sent  to  the  colony  and  tried  there. 

6816.  Do  you  think  a  jury  could  be  foimd  in  the  province  to  deal  with  aeriouB 
cases  ? — It  would  be  very  difficult,  even  if  you  confined  yourself  to  Europeans. 

6817.  Do  you  think,  then,  that  upon  the  whole  it  would  be  better  to  send  aerious 
cases  to  the  colony  P — I  think  there  is  a  better  chance  of  a  fair  trial  in  the  colony, 
because  Europeans  here  would  very  likely  be  biased  in  a  prisoner's  favour. 

6818.  mi.  Stanford,']  How  do  you  dispose  of  cattle  paid  to  you  as  fines  ? — X  hold 
periodical  sales,  and  dispose  of  thein  by  auction. 

6819.  Is  this  sale  advertised  ? — It  is. 
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5820.  Is  it  msAe  generally  known  to  the  nativefi  thioi^Iiout  jlJie-  distnot  P-rIt  ifig .    ^^^  ^i^ 
and  a  notice  is  aheays  put  up  in  front  of  the  oourt.  ^^'^*%  yr^^ 

6821.  Is  a  venduQ  roll  kept  of  the  sale  ? — ^Yes.  and  the  names  of  t>hB  purbhaseni  are      o^  u^  %^i^ 
entered  upon  it. 

6822.^  Do  you  find  that  the  natives,  as  a  rule,  are  eager  to  bid  at  these  sales  P — 
Tee. 

6823.  Uusually,  who  are  the  larger  purchasers  P — ^The  natives  are,  generally 
speaking. 

6824.  Is  a  copy  of  the  vendue  roll  sent  down  to  the  chief  magistrate  P—rTes,  to-* , 
gethey  with  my  monthly  accounts. 

6^25.  Was  the  right  oi  appeal  from  the  chief's  decision  established  before,  or  afte^r . 
yqu  took  charge  of  your  division  ? — Before  I  took  charge,  of  it. 

6826.  Do  you  kiiow  in  what  way  thai  ri^ht  Was  established  ? — ^I,  believe  that  the. 
bhiefa  themselves  requested  that  such  a  riffht  uiould  be  ^ven  to  the  people. 

o827.  Do  you  know  what  position  the  Temboolde  Agent  held  with  the  Emigrant. 
Tembu  chiefs,  when  he  first  came  over  with  them  P— He  simply  held  the  position  of 
reddenl  He  was  the  mouthpiece  of  the  peo;^le,  and  had  to  eommimicate  with  the 
Gtrremment  on  all  matters  connected  with  native  affairs. 

682Q.  Have  the  powers  now  exercised  by  the  Gk)vemment  officials,  amongst  the 
Temboa,  been  usurped  by  them,  or  been  delegated  to  them  by  the  chieb  P«^X  think 
they  have  been  delegated  to  them  by  the  chi^. 

6829.  Then  they  carry  out  the  system  at  present  in  operation,  under  ilie  {^thorilr 
olihe  diiefis  themselves  P— They  do  not  exercise  authority  under  the  chiefs ;  ,the  chiejqi: 
have  received  certaua  powers  and  handed  them  over  to  the  magistrates. 

6830.  Ton  are  aware,  are  you  not,  that  Emigrant  Tembuland  wais  px)PQsed  to  be 
annexed  by  an  Act  of  Parliament,  but  it  is  still  waiting  tiie  sanction  of  the.  Queeti . 
befdire  promulgation  P — ^Tes. 

6831.  Did  the  chief s  and  people,  in  your  district,  ask  for  that  annexation? — ^Not 
that  I  am  aware  of. 

6882,  Did  you  recognize  grants  of  land  as  made  by  the  chiefs  P — ^Yes,  and  Bo  did 
the  Ghovettiment. 

6683;  How  many  chiefs  were  originally  settled  in,  Tembuland P — ^Four;  their, 
names  are  Darala,  Gtecelo,  Stockwe,  and  Matamdma.      Stockwe  and  Gecelo  went  into . 
rebellion,  but  the  former  was  shot,  and  the  latter  is  now  a  prisoner  of  war.   Darali^  and 
MataiiriTna  remained  loyal  and  are  still  living  in  Emigrant  Tembuland.    The  locations 
of  tiie  chiefs  were  defined. 

6834.  Did  Kosana  have  a  separate  location  P — ^No,  not  at  first. 

6835.  In  what  way  did  he  subsequently  obtain  a  location  P — Ori&dnally  he  was 
subordinate  to  Gecelo,  but  they  were  unable  to  agree,  and  1  believe  the  Tembu  Agent^ 
Mr»  Warner,  induced  Gecelo  to  agree  that  Eosana  should  be  independent  of  him. 

6836.  Did  he  recommend  that  Kosana  should  have  equal  rights  over  his  people  as 
any  other  chief  ?— He  did. 

7837.  Do  you  recommend  that  Darala  and  Matanzima  be  allow^  to  continue  to . 
exercise  jurisdiction  over  their  own  people  ? — ^I  do. 

6838.  Would  you  subject  their  decisions  to  appeal  in  all  cases  ? — ^iTes* 

6839.  Are  you  aware  whether  or  not  they  stul  try  criminal  eases  amongst  theit 
own  people  P — ^Yes,  they  do. 

6840.  If  they  are  still  doing  so  would  you  now  recommend  that  they  be  disturbed 
in  that  power  P — JNTo,  I  think  not,  but  it  would  be  advisable  to  make  some  airange^ 
ment  with  them  to  rescind  that  power. 

6841.  You  would  treat  with  them  P — ^I  would. 

6842.  Have  vou  seen  the  conditions  under  which  the  Tembus  came  under  the 
Government? — ^I  have. 

6843.  Have  you  seen  the  proposed  regulations  for  the  governing  of  Tembuland  P 
— I  have  seen  them,  but  have  not  had  an  opportunity  of  studying  them. 

6844.  As  far  as  you  can  say,  did  those  regulations,  in  your  opinion,  agree  with 
the  conditions  under  which  these  people  came  under  Gt)vemment|  in  every  respect  P — ^I 
don't  think  in  every  respect. 

6845  Will  you  mention  some  of  those  particular  instances  where  the  conditions 
under  which  these  people  came  under  the  Government  have  not  been  met  P — ^I  have  so 
vague  a  recollection  of  the  regulations,  that  I  am  not,  at  this  moment,  prepared  to 
say. 

6846.  Did  you  see  any  regulation  to  provide  a  competent  court  of  chiefs  when  the 
people  came  Under  Government  P— No,  I  did  not. 

6847.  In  these  regulations  did  you  observe  any  prohibition  as  to  the  sale  of 
spirituous  liquors  in  Tembuland  P — I  don't  remember  seeing  any ;  all  I  know  is,  that 
when  it  was  first  proposed  that  the  Tembus  should  come  under  Gx)vemmenty  oeiftain 
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WUHmn  Owim     regnlatioiis  were  drawn  up  under  whioh  they  aooepted  to  be  governed,  and  that  such 
Ommin$^  Beg.      regulationB  were  in  writing. 

Oot^  24, 1881.  6848.  In  criminal  oases  tried  by  you,  do  you  require  that  clear  evidence  shall  be 

produced  as  to  the  ffuilt  of  the  prisoner  P — Yes. 

6849.  Then  the  assumption,  upon  Kafir  principle,  that  tho  prisoner  is  guilty 
imless  he  could  prove  lumself  innocent,  is  not  carried  out  by  you  P— No,  not  alix>- 
geUier  to  the  ext^t  of  their  principle. 

6850.  Do  you  approve  of  the  introduction  of  agents  into  native  courts  to  oomduot 
cases  for  them  P — ^I  do  not  see  the  necessity  for  them.  The  nativeB  are  quite  oomnetflaiit 
to  conduct  their  own  cases,  and  would  do  so  better  than  any  agent  oould  for 
them. 

6851.  Would  you  recommend  a  simple  and  inexpensive  form  of  procedure  in  all 
native  courts  ? — I  would. 

6852.  Would  you  sentence  to  death  for  murder  amongst  natives  or  not  P«^I  am 
not  prepared  to  answer  that  question. 

6853.  Would  you  give  that  power  if  the  records  of  the  proceedings  had  to  be  for- 
warded to  colonial  judges  for  review  P — I  don't  see  that  sudi  a  course  would  make 
much  difference.     . 

6854.  Do  you  think  it  would  be  advisable  to  introduce  into  these  proposed  legola- 
tions  for  Emigrant  Tembuland,  a  clause  for  subjecting  prisoners  to  caroes-exaininatioi& 
at  their  trials  P — Yes. 

6855.  Will  vou  read  over  these  proposed  regulations,  and  at  some  fuhire  time 
favour  the  Commission  with  your  opinion  of  them  ? — ^I  shall  be  hwpy  to  do  so. 

.  6856.  Sir  J.  D.  Barry.']  Is  hearsay  evidence  admitted  Pr—Heaisay  eiHMience  is 
admitted  to  this  extent ;  that  where  the  evidence  of  an  absent  person  is  required,  tbe 
court  will  send  a  messenger  to  hear  what  such  person  has  to  say,  and  the  measonger  will 
come  back  and  state  what  has  been  told  him,  but  not  on  oath. 

6857.  Do  you  think  in  Kosana's  case  that  it  would  be  well  to  give  him  juriadietioii 
to  hear  all  cases  in  the  first  instance  P — Kosana's  case  is  an  exceptional  ona  Nearly  all 
his  people  went  into  rebellion  while  he  remained  loyal.  I  recommend  that  he  slmnld 
receive,  when  the  country  is  settled,  the  same  authority  as  the  other  headmen,  wham  I 
propose  diould  be  api>ointed  by  the  Government ;  and  these  men  should^  have  tibe 
power  to  hear  petty  civil  cases,  such  as  disputes  as  to  trespass,  ukulobola  cases,  and  theft 
cases ;  also  adulte]^,  divorce,  inheritance,  and  so  forth.  If  aJl  these  cases  were  brouflht 
to  tiie  magistrates,  in  the  first  instance,  we  should  have  more  to  do  than  we  could  pofloUy 
get  through. 

6858.  Would  it  not  be  a  good  thing  to  divide  your  district  into  certain  areas,  and 
sub-divide  these  into  sections,  where  you  can  have  petty  headmen ;  and  over  theas 
headmen  appoint  a  European  Inspector,  for  the  purpose  of  collecting  the  hut-tax  and 
dealing  with  these  petty  ukulobola  cases,  in  which  the  headman  shoubl  sit  with  him  as 
assessor,  in  the  first  instance,  and  then  c^ve  every  native  the  power  of  appeal,  just  as 
they  could  from  the  chief's  decision  to  me  magistrate  P— I  do  not  see  any  necessitT  for 
that ;  because,  in  the  first  place,  the  revenue  of  the  country  is  very  small,  and  would  not 
bear  the  expense ;  and  another  thing  is,  that  the  district  is  not  so  lar^e,  but  that  the 
magistrate  could  reach  every  part  without  difficulty.  Again,  I  don't  tiunk  the  daas  of 
man  likely  to  be  obtained  as  Inspector  at  the  salary  ukely  to  be  paid  would  be  the 
most  suitable  person  for  such  an  office. 

6859.  Where  is  the  hut-tax  now  collected  P — At  the  magistrate's  office. 

6860.  Is  that  wise.  At  the  magistrate's  place  there  may  be  opportunitief  of 
getting  liquor  P — But  there  is  no  liquor  sold  at  any  magistrate's  place,  excepting 
perhaps  at  Umtata,  or  in  Fondoland,  where  they  can  obtain  it  by  just  crossing  the 
river.  No;  it  is  much  better  that  they  should  come  to  the  office,  because  they  tbeare 
come  in  contact  with  the  magistrate,  and  I  think  that  is  one  of  the  best  means  of 
increasing  his  personal  infiuenoe. 

6861.  Do  you  recommend  the  perpetuation  of  ukulobola  and  polygamy  P~Yes, 
and  the  recognition  of  both  of  them  by  law. 

6862.  Does  ukulobola  create  any  obligations  on  the  part  of  the  recipient  of  it^  and 
what  do  you  consider  it  to  be  P — A  pledge,  given  by  the  man  who  gets  the  girl,  far  her 
good  treatment,  and  which  pledge  is  paid  to  the  father.  It  acts  as  a  very  great  seouritgr 
against  ill-treabnent,  because,  it  is  to  the  husband's  interest  to  treat  the  woman  well, 
oflierwise  she  runs  away,  and  he  would  have  to  pay  to  get  her  back,  or  forfeit  the  cattle, 
for  the  chief  would  order  the  woman  not  to  return,  and  the  ikazi  would  be  kept.  Then 
again  it  is  their  ceremony  of  marriage,  and  without  it  no  marriage  can  be  completed. 
It  also  acts  as  a  poor  law,  by  enabling  the  woman  and  her  children  to  look  to  the  person 
who  receives  the  ikasii  for  support,  in  the  event  of  poverty  or  desertion. 

6863.  Would  you  interfere  with  this  custom  in  any  way  P — The  people  are  wedded 
to  this  custom  very  strongly,  and  I  think  it  would  be  imwise  to  intenriere  witJi  it. 
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6864.  Do  the  Christian  Kafirs  practise  the  custom  still P~I  hawlieard  that  they  iwrWiaw  Ogjwt 
do  it  secreth^.but  I  am  not  aware  olany  ii]^taiu)e  I  0  Cummtni,  Eaq> 

6865.  You  may  probably  have  heard  that  this  has  been  oondenmed*  as  put(iii|f  Oot.  24,  ia8l. 
womemjoito  the  position  of  slayery,  inasmuch  as  the  husbands  say  they  haye  bought  the 

woman.    Do  you  think  such  is  the  teud  f — ^I  have  heard  of  the  oomparisdn,  but  I 
cannot  agree  to  its  justiqe. 

6866.  Can  a  wi&  be  sold  by  her  husband,  and  can  she  be  injured  with  impunity 
by  Mm,  or  even  killed  ? — No.  *  . 

6867:  As  to  polygamy ,  do  you  find  it  coreates  any  praotioal  evils  amongst  the 
natives  with  whieh  you  have  to  deed  ? — Yes,  it  does  oreato  some  evils.  For  instance, 
it  IB  much  against  our  ideas  of  morality,  and  I  am  not  at  all  sure  that  the  people  are  so 
jnoraly  for  the  women  do  not  love  their  husbands  very  much,  and  have  paramioiurB. 

6868.  Are  there  any  benefits  in  connection  with  it  ? — ^Well,  it  increases  a  man's 
importance,  his  status  in  the  tribe ;  he  is  a  greater  man  on  account  of  having  a  number 
of  wives.. i 

6869.  In  your  district  have  you  the  means  of  finding  out  how  many  pdygamists 
theie  are  ? — ^Yes,  by  the  hut-tax, 

6870..  Have  you  ever  attempted  to  do  so  P — ^Yes. 

6871.  What  is  the  proportion  of  polyramists  to  monogamists? — ^What  it  was 
before  the  rebellion  I  cannot  say,  but  since  men  almost  every  Kafir  is  a  polygamist ; 
but  1  believe  before  that  it  was  much  the  same. 

6872.  Is  your  registration  very  complete  ? — ^Yes. 

6873.  How  did  you  arrive  at  it  P — ^I  went  through  the  district,  and  would  select  a 
spot  where  I  could  see  the  huts  in  any  particular  neighbourhood,  and  I  would  ask  a 
man  bow  many  wives  he  had,  and  by  simply  looking  round  the  kraal  I  could  see 
wliether  the  truth  was  spoken  or  not. 

6874.  Would  it  ^ve  an  additional  means  of  control  if  the  natives  were  reqiured  to 
register  all  their  mamages,  polygamous  or  otherwise,  telling  the  people  that  the  object 
ifl  to  ascertain  the  mmil^  of  wives  and  the  amount  of  ukulobola ;  so  that,  in  the  event 
of  cases  coming  into  court,  the  particulars  as  to  the  number  of  wives  and  amount  of 
ukulobola,  would  be  known  P—rYes,  I  think  there  might  be  some  advantage  in 
hat» 

6875.  And  having  gained  that  advantage,  would  not  you  possess  an  additional 
control  over  the  natives  P — ^No,  I  don't  think  it  would  make  much  difierence.  They 
would  simply  regard  registration  as  a  law,  and  would  very  likely  obey  it. 

6876.  n  you  estabUshed  that  habit  of  obedience,  could  not  that  law  be  ultimately 
used  as  a  meana  of  stopping  polygamy  P — ^I  don't  think  it  woidd  stop  poljrgamv. 

6877.  Can  you  suggest  any  means  of  stopping  polygamy  P — ^No,  I  think  it  must 
be  left  to  moral  influence  and  teaching. 

6878.  What  influences  do  you  think  best  P — I  think  schools  should  be  more 
generally  established,  and  that  mission  stetions  should  be  increased. 

6879.  Do  you  think  tiiat  industrial  schools  would  be  a  good  thing  P-«-Yee,  they 
would  introduce  higher  and  better  tastes. 

6880.  Are  attempts  to  commit  a  crime  held  to  be  a  criminal  offence  according  to 
Kafir  law  P — Attempts  to  steal  are  criminal  according  to  Kafir  law. 

6881.  Do  you  think  they  would  understand  it  if  you  introduced  the  principle  that 
any  man  attempting  to  commit  an  offence  would  be  guilty  of  crime  P---Yes,  1  think 
they  wouldi 

6882.  Is  witehcraft  practised  in  your  district  P-— Very  seldom.  The  only  case  I 
have  had  was  this :  a  man  came  in  from  lower  Tembuland  to  my  district,  and  gave 
himself  out  as  a  witch  doctor.  His  assistance  was  called  in  by  a  man  in  whoscfcmiily 
there  was  some  sickness.  This  doctor  went  through  some  ceremonies  of  incantation, 
and  finally  said  that  the  sick  person  had  been  bewitohed  by  one  of  his  wives,  and  she 
was  smelt  out.     They  still  beheve  in  witehcraft.     I  pimished  the  doctor. 

6883.  Do  you  think  that  by  punishing  any  man  who  pretends  to  possess  this 
power  of  smelling  out,  that  the  natives  would  approve  of  your  action  P — I  don't  know 
whether  they  would  approve  of  it,  but  they  would  accept  it.  They  would,  perhaps, 
toll  you.that  they  did  not  believe  in  witehcraft,  but  they  do. 

6884.  Mr.  Stanford.']  Would  you  make  the  registration  of  married  women  compul- 
sory or  optional  ? — I  thiiik  optional. 

6880.  In  tlie  present  condition  of  the  native  tribes  do  you  think  it  would  be  wise 
to  enforce  such  registration  P— No. 

6886.  Do  you  think  that  polygamous  wives  have  more  paromours  than  mono- 
gamous wives  among  the  heathen P— My  experience  proves  such  to  be  the  case;  I 
cannot  say  whether  it  is  so,  but  such  is  the  result  of  my  experience. 

6887.  Is  a  Kafir  married  woman  in  a  servile  condition,  according  to  your  view  P 
— ^Yes^  I  think  so ;  but  I  have  known  instances  in  which  ia  mau  haa  consulted  bis  wife. 
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mmm  €MUk  6888.  Tn  what  vespeot  P-^— In  the  dispoflal  of  sixxik. 

^***«^*9.  6889.  Sir  J,  D.  Barry.^  Have  you  eonsidei^  the  Babjeot  of  land  temne  in  yoof 

Oct  24, 1881.     dwWfi*? — Yes.  ^ 

6890.  Is  there  at  present  in  yonr  district  a  large  quantiiy  of  land  ynm  inmb.  you 

eonld  deal  for  the  ocoupation  of  the  natives  f —- Yes,  there  is. 

6891.  Will  yon  explain  vour  views  on  the  subject  ?— Yes.  My  disfariot  jmns  fhs 
eolonv  on  one  sade,  near  Dordredit,  on  the  other  side  Lady  ¥Vere,  and  on  me  other 
BarUy.  Previous  to  the  rebellion  it  was  occupied  by  two  tribes,  the  Ghdnas  and  {he 
Vnndiey  both  Tembu  dansi  under  the  chiefe  Oecelo  and  Kosana.  Besides  these,  ihere 
wne  a  number  of  civilized  natives,  and  a  few  Fiuj^oes.  The  two  tribes  mentioned 
went  into  rebdlion,  while  the  civilised  natives  remamed  loyal.  When  the  lebellioh  was 
suppressed,  I  returned  to  my  district,  and  a  number  of  the  rebels  iMone  in  and  snr^ 
rendered  to  me,  perhf^  600 ;  part  of  these,  after  theiK  surrender,  went  into  the  eolony 
to  seek  service,  taking  tiieir  families,  while  the  remainder  were  re-located  in  the  distiut 
by  me  in  one  particumr  spot.  Each  man  has  had  a  piece  of  land  pointed  out  to  him 
for  garden  land,  and  they  have  the  use  of  commonage.  These  are  temponfary  ainange- 
ments  pending  final  settlement.  As  regards  the  vacant  land  I  propose  that  jMot  of  it 
should  be  ^en  up  to  Europeans  in  farms ;  that  part  which  borders  on  the  Dnkensberg 
and  Slang  Kiver  settlement,  in  the  district  of  Engcobo,  where  there  are  already  fifteen 
or  twenty  Dutch  families  occupying  farms,  and  have  done  so  for  years.  These  famiHeB 
are  respectable,  and  originally  obtamed  their  ri«^hts  from  Oangelizwe,  belore  the  Ten* 
bus  came  under  the  BntiBh  Government,  and  these  rights  were  subsequently  recogniaed 
by  the  Government,  when  the  country  was  taken  over.  In  reference  to  the  otlier  part 
of  my  diatriot,  I  propose  that  it  should  be  given  out  in  small  &rms  to  natives  only,  snoh 
faims  to  be  surveyed  into  lots  of  about  a  hundred  to  two  hundred  acres  in  extent^  but 
that  the  grazing  rights  should  be  in  common,  similar  to  the  system  introduced  in  the 
Kat  Biver  settlement.  The  part  to  be  allotted  for  native  toma  does  not  adjoin  the 
proposed  European  settlement.  Some  part  of  the  country  is  alreadv  occupied  by  loyal 
natives,  who  have  extensive  farms  vaiymg  from  five  hundred  to  a  tJkousand  morgen,  tin 
lights  to  which  were  obtained  from  Gecelo,  and  which  rights  have  been  confirmed  by 
Qovemment,  either  through  myself  or  Mr.  Levey.  They  continued  loyal  thronghoiit 
the  war,  and  I  thought  titles  to  the  farms  should  be  granted.  The  vacant  land  in  their 
neighbourhood  mi^ht  also  be  given  out  in  farms  to  loyal  natives  in  the  same  way  ;  I 
should  give  large  mrms,  as  the  nature  of  the  country  precludes  small  grants.  Another 
portion  of  the  district  should  be  kept  as  a  Grown  reserve.  This  is  about  thirteen  thoa*- 
sand  morgen  on  theSlein  'Tsomo,  and  there  I  should  recommend  that  those  who  retmn 
from  the  rebellion  be  located  in  kraals,  under  a  headman  appointed  by  Government. 

6892.  Under  the  small  farm  system  would  yoo.  have  headmen  P — ^Yes,  I  would 
have  a  headman  over  a  certain  number. 

6893.  Would  you  let  these  headmen  try  cases  cnr  merely  have  them  report  to  the 
Gt)vemment,  and  act  as  Justices  of  the  Peace? — I  would  give  these  headmen  no  power  to 
deal  finally  with  any  cases,  but  let  them  report,  and  have  powers  somewhat  similar  to 
those  of  a  Justice  of  the  Peace. 

6891.  How  would  these  people  hold  their  land  P — ^I  would  have  the  lots  surveyed, 
and  give  the  people  titie. 

6895.  Would  you  give  them  the  power  to  sell  P — I  think  not. 

6896.  Not  with  the  consent  of  Gt)vemment  P — ^Yes,  then,  but  only,  to  natives. 

6897.  Would  you  limit  the  class  of  natives  to  those  of  good  character,  withoni 
reference  to  their  being  Tembus  P — ^Yes. 

6898.  Would  you  limit  the  amount  of  stock  that  each  family  should  be  allowed?— 
No,  I  would  not  limit  the  maximum,  for  the  grazing  land  is  likely  to  be  sufficient  for 
all  the  cattie  they  will  probably  have. 

6899.  And  would  you  have  the  whole  of  the  commonage  land  marked  off  and 
surveyed  P — ^Tes,  I  think  so. 

6900.  In  whom  would  you  vest  that  commonage  P — In  the  Government. 

6901.  Would  it  not  be  well  to  vest  it  in  trustees  for  the  b^aefit  of  these  farmers  f 
Well,  the  Government  might  be  the  trustee. 

6902.  Is  there  any  otiier  condition  you  would  import  into  the  titie  P — ^Yes,  that 
they  should  make  certain  improvements ;  for  instance,  that  every  man  should  bmld  a 
square  house. 

6903.  Would  you  put  in  any  condition  as  to  military  service  P — I  don't  think  so. 

6904.  In  the  large  farm  system,  how  would  you  deal  with  them,  would  you  haw 
the  farms  surveyed  P — Yes,  and  also  that  they  should  be  inalienable,  except  with  the 
consent  of  the  Government,  and  then  only  to  natives  who  possess  the  necessary  qnalifl- 
cations. 

^  6905.  But  those  who  occnipy  laige  tracts  of  land,  would  you  impose  upon  themany 
obligation  as  to  military  service  P-— No. 
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6906.  What  woiild  be  the  benefit  of  what  you  propose,  first  in  regard  to  large  mwam  Oord<m 
utive  farmers  ? — I  think  habits  of  industry  and  enterprise  would  be  gr^ually  intro-  c^f^mm^,  Esq. 
need  amongst  them,  and  they  would  be  an  example  to  others.  (^  ^Tlssi 

6907.  Would  the  same  remarks  apply  to  the  smaller  farmers  P — I  think  not.  "'..,* 

6908.  Is  it  the  condition  or  nature  of  the  country  where  these  small  farmers  are 
>  be  located,  or  some  other  reason,  which  causes  you  to  make  this  distinction  in  regard 
\  the  large  farmers  P — It  is  the  condition  of  the  country. 

6909.  And  you  think  there  would  be  land  enough  to  carry  out  this  system  P — ^Yes, 
1  a  small  scale. 

6910.  What  would  become  of  the  natives  who  could  not  find  room  in  the  location, 
id  who  might  not  ^vish  for  a  farm  ? — This  plan  would  more  than  suffice  lor  sH-  die 
K)ple  in  my  district. 

6911.  JBut  what  if  all  those  who  joined  in  the  rebellion  returned  P— It  oould  not 
)  carried  out.  If  they  all  returned  the  whole  plan  woidd  have  to  be  anranj^ed'  on  the 
inciple  I  suggested  for  the  few. 

6912.  Why  not  apply  the  system  to  the  farmers  on  the  Drakensberg  rs^ge  P — I 
8  no  objection. 

6913.  Mr.  Stanford,']  Would  you  recommend  that  a  gtoeral  title  should  be  given 
the  headmen  and  people  occupjdng  the  locations  in  common  ? — ^Yes,  I  think  it  would 

I  a  very  good  arrangement. 

6914.  In  whom  would  you  vest  the  title  P — In  the  headman  and  pebiple!. 

6915.  In  locations  similar  to  those  you  propose  and  also  in  locations ocoupiedlnrtiiie 
iefs  and  people  in  other  parts  of  Tembuland,  would  you  recommend  that  individual 
ile  should  be  ffiven  to  any  persons  applying  for  it  ? — It  would  depend  upon  how  they 
3re  situated,  if  they  were  still  under  tne  chiefs  I  would  not. 

6916.  Before  granting  titles  to  people,  living  in  common  in  such  localities  as  hiKve 
•en  mentioned,  would  you  require  it  to  be  shown  that  all  these  p^ple  wanted  titles, 
id  what  would  you  consider  sufficient  authority  to  grant  individual  title  ?— I  Miriould 
>t  grant  such  title  to  single  individuals  asking  for  it,  and  residing  in  locations  under 
chief  or  headman. 

6917.  Do  you  consider  that,  generally  speaking,  these  native  tribefe  are  sufficiently 
.vanced  to  receive  individual  titles  ? — 'No, 

6918.  Would  a  native  fanner  population,  such  as  you  have  mentioned,  be  likely 
remain  loyal  in  case  of  disturbances  ? — I  think  much  depends  upon  the  men  chosen, 
d  the  magistrate.  In  selecting  farmers  I  should  select  men  of  some  means^  and  of 
►od  character,  giving  preference  to  the  Tembu  nation. 

6919.  Otherwise,  might  it  not  become  a  grievance  amongst  the  Tembus  that  this 
ad  had  been  given  to  people  of  otlier  nations  who  had  no  right  here  ?-- -Ajb  far  as  my 
strict  goes,  I  don't  think  so. 

6920.  What  is  your  opinion  regarding  other  districts  ? — As  far  as  they  go,  I  think 
would  be  looked  upon  as  a  grievance. 

6921.  I  presume  that  even  in  your  district  you  would  only  give  to  the  Fingoes 
d  other  tribes,  after  first  ascertaining  whether  among  the  people  of  this  territory  you 
iild  not  find  a  sufficient  number  of  suitable  people  to  occupy  the  land  P — Yes. 

6922.  In  your  opinion  will  there  be  a  difficulty  in  getting  a  sufficient  number  of 
od  men? — ^Yes,  I  think  there  will  be  some  little  difficulty  in  getting  good 
m. 

6923.  Have  you  recognized  every  grant  in  your  district  as  made  by  the  chief  ? — 

5S. 

6924.  Were  these  grants  approved  by  the  Government  P — Yes. 

6925.  Are  you  aware  whether  or  not,  in  other  parts  of  Emigrant  Tembuland, 
5se  grants  have  not  been  recognized  by  the  Resident  Magistrates  P — ^I  cannot  say  as 

other  parts  of  Emigrant  Tembuland. 

6926.  Upon  what  grounds  do  you  recognize  the  grants  made  by  the  chiefs  P — 
nply  because  the  Government  recognize  them. 

6927.  In  what  form  have  you  received  proof  that  the  Government  recognisB  them  P 
AU  these  men  hold  certificates  showing  that  the  Government  approves  of  their  holding 
;h  farms. 

6928.  Have  you  seen  any  of  these  documents  P — Yes,  all  that  have  been  issued. . 

6929.  By  whom  were  they  signed  ? — ^A  number  by  Mr.  Warner,  and  others  by 
\  Levey. 

6930.  Were  the  boundaries  defined  ? — Yes. 

6931.  Would  you  recommend  that  these  European  farmers,  mentioned  by  you, 
occupy  the  vacant  land  between  Slang  Kiver  and  'Tsoirto  should  be  seleotednom 
residents  in  Tembuland  P — I  think  preference  should  bo  given  to  these  reeidciits. 

6932.  Are  you  aware  of  any  men,  who  for  services  during  the  last  war  «are  entitled 
lome  such  consideration  P — Yes,  a  number.  .,  ^   =   . uw 

■■'  '■■■  i   J.  AAI^'^"'-:  • 
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WiUimm  Gordon  6933.  Mr.  JRo/lan(f.']  Some  of  these  grants  to  natives  were  made  by  Q^oelo,  and 

Cummmff,  Esq.      ^.^j.^  afterwards  recognized  by  the  Govenmient  ? — Yes. 

Oct  24,  1881.         ^      6934,  I  supijose  tlie  men  who  received  these  grants  liad  originally  a  right  to  some 

piece  of  land  ? — Yes,  sucli  men  had  a  right  to  garden  groimd,  but  I  think  such  right 

was  forfeited  by  those  who  took  pai-t  in  the  rebelliou. 

693-5.  If  yon  put  white  farmers  in  the  district,  would  you  place  them  imder  tie 

regulations  for  Tembuland  ? — No,  not  imder  the  same  regulations. 

6936.  Will  it  not  be  difficult  to  have  two  systems  of  law  going  on  at  once  in  the 
same  country  ? — It  will  be  difficult,  but  I  suppose  some  day  the  natives  will  be  brought 
under  English  laws,  and  this  T^-ill  lead  to  it. 

6937.  Why  do  you  recommend  that  grants  should  not  be  alienable  ? — ^Because  if 
it  were  not  so  they  would  soon  fall  into  the  bands  of  Europeans. 

6938.  Mr.  Stanford.'}  Would  you  recommend  the  principle  of  collective  responsi- 
bility ? — ^Yes,  among  Europeans  also.     I  refer,  of  course,  to  tne  Spoor  law. 

6939.  Do  you  consider  the  ST)Oor  law  advantageous  or  not  ? — ^Very  advantageous. 

6940.  In  what  way  ? — ^In  tins  way,  it  always  keeps  people  on  the  qui  rire.  If 
there  was  no  such  law  as  Spoor  law,  a  thief  would  pass  througn  the  whole  difitiict  with 
impunity.  Any  man  who  saw  him  pass  would  not  consider  it  his  business  to  interfeie, 
but  now,  knowing  he  is  responsible,  he  enquires. 

6941.  Has  tne  operation  of  the  Spoor  law,  in  your  experience,  led  to  the  detection 
of  many  thefts  ? — ^Yes,  to  very  many. 

6942.  Have  you  ever  found  any  difficulty  in  carrying  it  out,  and  enforcing  fines 
on  a  commmiity  ? — ^No,  I  never  have  had  any  difficulty. 

6943.  What  was  the  general  line  on  which  you  proceeded  in  lev3dng  iBnes  for  lost 
spoors  amongst  your  people  ? — I  had  the  district  divided  into  different  sections,  and  if 
a  n)oor  was  lost  at  any  particular  section,  all  the  people  living  there  had  to  pay,  gene- 
rally in  cattle.  If  the  apportionment  coiild  not  bo  done  by  assessing  in  stock,  I  used  to 
apply  a  money  ax>portionment. 

6944.  Do  you  consider  that  the  spoor  law  is  a  protection  to  frontier  farmers  ?— 
Tes,  I  think  it  is  a  great  protection  to  them. 

6945.  Do  the  farmers  who  bring  cases  of  theft  against  the  people  of  your  district 
in  your  court,  have  such  cases  dealt  with  by  Kafu*  law  or  by  colonial  law  P — ^They  are 
best  satisfied  to  have  those  cases  tried  by  ICafir  law,  because  they  then  get  some  com- 
pensation for  lost  time,  and  very  often  the  cattle  which  have  been  stolen  are  restored. 

6946.  In  such  cases  do  you  onler,  as  a  rule,  immediate  restoration  of  the  stolen 
property,  and  compensation  to  the  fannor  ? — I  do. 

6947.  What  have  you  done  in  cases  where  where  after  ordering  restoration  and 
compensation  for  stock  tnicod  to  a  certain  community,  and  where  subsequently  the  stolen 
cattle  have  been  recovered  in  another  district  ? — If  possible  I  made  the  thief  pay  up  the 
same  number  of  cattle  that  the  people  in  that  soetiou  had  paid  and  handed  these  OTer 
to  those  people. 

6948.  Do  you  think  that  stjuaro  houses  are  better  for  natives  than  the  improved 
kind  of  hut  ? — I  slioidd  say  that  they  woidd  more  comfoitable  in  the  improved  kind 
of  hut. 

6949.  Sir  J.  D.  Bavry,']  If  you  have  tliis  collective  responsibility  and  spoor  law 
system,  woidd  you  make  the  Europeans  come  under  the  system  ? — ^Yes. 

6950.  Supposing  the  8i)0or  of  five  head  of  cattle  had  been  traced  on  to  a  farm  and 
it  was  impossible  to  trace  it  out  of  that  farm,  and  the  o^vner  of  such  farm  happens  to  be 
away  from  home,  and  there  is  no  eWdence  that  any  of  those  j^eople  on  the  farm  appro- 
priated any  portion  of  the  stolen  cattle,  would  it  not  be  unfair  to  make  tlie  man  pay? 
— I  would  not  make  the  individual  f annc  pay,  but  I  would  hold  the  section  responsible. 

6951.  But  would  not  that  be  even  more  imjust? — No. 

6952.  Supposing  you  have  ten  farms  in  the  section,  and  the  cattle  are  driven  across 
the  one  but  not  the  others,  wliat  tlien  ? — I  think  it  would  be  hard  upon  them,  but  still 
the  benefits  of  the  spoor  law  are  so  great  that  they  woidd  far  outweigh  any  such  in- 
justice. 

6953.  In  the  diHtribution  of  land,  what  would  you  do  in  Kossana's  case  ? — ^I  would 

S've  him  absolute  title  to  a  fami  of  about  two  thousand  morgen,  and  let  him  do  what  he 
LCB  with  it. 

6954.  In  doing  tliLs  would  you  give  hini  right  to  try  crises  ? — Yes,  I  shoidd  regard 
his  farm  as  a  location  for  his  people,  and  amongst  them  lie  slioiUd  tiy  ca^es. 

6955.  Do  you  tliink  you  could  api>ly  to  these  farms  anything  like  a  municipal  form 
of  government  P — ^Not  immediately,  but  after  some  time  perhaps. 

6956.  Amongst  these  small  farms  would  it  not  be  a  good  thing  for  them  to  frame 
r^;ulations  as  to  water  leadings,  trespass,  and  so  forth  ?— I  don't  know  as  to  trespasB, 
but  in  regard  to  water  leadings  some  arrangements  could  be  made  and  entrusted  to  th6 
headman^  *^  I  think  that  the  magistrate  oould  frame  such  regulations,  aasisted  Ysj 
sdeoted  Europeans. 
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6957.  How  about  ratiiig  Europeaa  and  native  farms? — I  don't  think  it  would      muUmG^nbn    .^ 
%vork  at  present,  but  it  might  be  done  in  time ;  but  they  shoidd  pay  a  quit  rent  of  £20      CHmmtng,  K«i; 

Eer  annum  in  the  case  of  a  European  and  from  £3  to  £5  in  the  case  of  a  native,  and      o^t.  24,  ISSl. 
ave  all  farms  surveyed. 

6958.  Are  there  any  mission  stations  in  your  district  P — ^Tes,  there  is  one  largo 
xnission  station,  and  an  out  station  of  the  Wedeyan  denomination. 

6959.  Do  they  occupy  any  land  ? — ^Yes,  they  have  a  very  extensive  piece  of 
ooimtry. 

6960.  Are  the  boundaries  defined  P — Yes,  I  should  roughly  estimate  its  extent  as 
between  seven  and  eight  thousand  morgen. 

6961.  Any  natives  Kving  on  that  land  P — ^Few  considering  the  size  of  the  fl;round. 

6962.  Have  they  been  reduced  by  this  rebellion  ? — ^A  few  joined  the  rebellion, 
they  are  for  most  part  Christians  and  monogamists. 

6963.  Prom  whom  was  the  ground  obtained,  and  to  whom  was  it  given  P — The 
ground  was  given  by  Gecelo  to  the  "Wesleyan  denomination  under  Mr.  vVamer,  for 
mission  purposes. 

6964.  Was  this  gift  in  writing  P — I  am  not  aware;  at  all  events  it  was  given  to 
Mr.  Ebenezer  Warner,  and  from  what  I  have  heard  I  believe  the  Government  have 
approved  of  the  grant  some  years  ago. 

6965.  What  do  you  thmk  ought  to  be  done  with  this  P — ^I  think  the  rights  should 
be  recognized,  as  in  the  case  of  the  farmers,  and  that  it  should  be  kept  fear  mission 
purposes. 

6966.  Is  that  a  good  site  for  an  industrial  sdiool  P — ^Yes,  I  think  so. 

6967.  Do  you  think  these  industrial  schools  should  be  worked  by  Mission  people, 
or  by  the  Government  ? — I  think  by  the  mission  people,  but  imder  government  oontrol ; 
and  aomethinfi^  should  be  contributed  towards  the  maintenance  of  the  apprentices,  and  a 
grant  should  be  made  towards  the  construction  of  the  building  required,  and  this  grant 
might  be  upon  the  pound  for  pound  principle. 

6968.  Is  there  any  suggestion  you  wish  to  make  to  the  Commission  P — I  should 
like  to  observe  that  I  think  it  would  be  as  well,  when  government  wishes  to  introduce  . 
changes  in  a' location  under  a  chief  or  headman,  to  consult  the  inclinations  of.  such  chief 
or  headman,  before  any  change  is  made.     I  might  add  also  that  I  think  it  would  bear  . 
good  results  if  a  township  were  establislied  at  each  seat  of  magistracy,  and  that  a  large 
commonage  should  be  reserved. 

6969.  Mr.  Stmiford.']  What  rights  would  you  secure  to  the  mission  people,  in  the 
grant  which  you  would  make  to  the  mission  about  holding  the  land  at  Mookotwe  P — If 
you  secured  rights  to  the  people  you  lessen  the  control  of  the  missionary  to  a  certain 
extent ;  but  I  would  secure  the  rights  of  the  people  subject  to  certain  regulations  which 
they  should  obey  on  pain  of  forfeiting  such  rights. 

6970.  To  whom  would  you  leave  the  enforcing  of  these  rights  ? — ^To  the  mission- 
ary, in  conjunction  with  the  representative  of  the  people. 

6971.  Would  you  have  a  system  of  municipal  government  on  mission  stations  ? — 
On  some  mission  stations  they  have  something  of  the  kind  ahready. 

6972.  Sir  J,  D,  Barn//]  Do  you  approve  of  the  sale  of  liquor  to  natives  under 
certain  restrictions,  or  in  any  way  ? — ^No,  I  do  not  think  that  liquor  should  be  sold  any- 
where to  a  native  in  native  territorj'-. 

6973.  Mr.  Stanford.]  Would  you  not  apply  the  same  princii)le  to  natives  in  the 
colony  P — ^Yes,  I  would. 

6974.  Do  you  think  that  the  natives  themselves  would  approve  of  a  law  carrj-ing 
out  that  principle  P — On  the  whole  I  think  they  would. 


Uev.  T/iomas  William  Green  examined. 

r 

6975.  Sir  J.  D.  Barri/J]  You  are  a  missionary,  I  believe,  Mr.  Green  ?— -Yes ;  I  Itev.  Thnm^  fritUam 
am  a  missionary  of  the  Church  of  England,  and  am  stationed  at  All  Saints',  which  is  Green. 
about  three  miles  from  the  seat  of  magistracy  at  Engcobo,  and  the  boundaries  of  my 

station  come  within  a  mile  of  it. 

6976.  What  extent  of  land  have  you,  and  how  was  it  given  P — Tlie  statiofi  tjom- 
prises  a  piece  of  ground  of  two  thousand  morgen,  given  by  Eubu  for  mission  purposes 
in  1859,  since  which  time  it  has  been  occupied  by  a  missionary.  Mr,  Gordon  was  the 
first  missionary :  I  am  his  successor,  and  now  reside  there.  There  were,  at  the  time  of 
the  rebellion,  the  following  buildings  on  the  land  :  a  church  and  pai-sonage,  a  school, 
teacher's  residence,  a  shop  and  a  farm  house,  which  last  was  occupied  bv  the  chief 
constable.    There  were  church  natives  living  there  as  weU  as  heathens.    They  lived  in 

A.VA   2 
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ITiUimm  Gordon  6933.  Mr.  RollandJ]  Some  of  these  grants  to  natives  were  made  by  Gecelo,  and 

Vummtftg,  Esq.      ^^^  aften^'ards  recognized  by  the  Government  ? — Yes. 

Oct  24, 1881.  6934.  I  8upi)08e  the  men  who  received  these  grants  had  originally  a  right  to  some 

piece  of  land  ? — l  es,  such  men  had  a  right  to  garden  gromid,  but  I  think  such  right 

was  forfeited  by  those  who  took  pai-t  in  the  rebellion. 

693-5.  If  you  put  white  farmers  in  the  district,  would  you  place  them  under  the 

regulations  for  Tembuland  ? — No,  not  under  the  same  regulations. 

6936.  Will  it  not  be  difficult  to  have  two  systems  of  law  going  on  at  once  in  the 
same  country  P — It  will  be  difficult,  but  I  suppose  some  day  the  natives  will  be  brought 
under  English  laws,  and  this  will  lead  to  it. 

6937.  Why  do  you  recommend  that  grants  should  not  be  alienable  ? — ^Because  if 
it  were  not  so  they  would  soon  fall  into  the  bands  of  Europeans. 

6938w ,  Mr.  Stanford,']  Would  you  recommend  the  principle  of  collective  responsi- 
bility ? — ^Yes,  among  Europeans  also.     I  refer,  of  course,  to  tne  Spoor  law. 

6939.  Do  you  consider  the  Spoor  law  advantageous  or  not  ? — ^Very  advantageous. 

6940.  In  what  way  ? — In  this  way,  it  always  keeps  people  on  the  qui  rire.  If 
there  was  no  such  law  as  Spoor  law,  a  thief  would  pass  through  the  whole  district  with 

.  impunity.     Any  man  who  saw  him  pass  would  not  consider  it  his  business  to  interfere, 
but  now,  knowing  he  is  responsible,  he  enquires. 

6941.  Has  the  operation  of  the  Spoor  law,  in  your  experience,  led  to  the  detection 
of  many  thefts  ? — Yes,  to  very  many. 

6942.  Have  you  ever  found  any  difficulty  in  carrying  it  out,  and  enforcing  fines 
on  a  community  ? — ^No,  I  never  have  had  any  difficulty. 

6943.  What  was  the  general  line  on  which  you  proceeded  in  lev3dng  fines  for  lost 
spoors  amongst  your  people  ? — I  had  the  district  divided  into  different  sections,  and  if 
a  n)oor  was  lost  at  any  particular  section,  all  the  people  living  there  had  to  pay,  gene- 
rally in  cattle.  If  the  apportionment  could  not  be  done  by  assessing  in  stock,  I  used  to 
apply  a  money  apportionment. 

6944.  Do  you  consider  that  the  spoor  law  is  a  protection  to  frontier  farmers  ? — 
TeS)  I  think  it  is  a  great  protection  to  them. 

6945.  Do  the  farmers  who  bring  cases  of  theft  against  the  people  of  your  district 
in  your  court,  have  such  cases  dealt  with  by  Kafir  law  or  by  colonial  law  ? — ^They  are 
best  satisfied  to  have  those  cases  tried  by  ICafir  law,  because  they  then  get  some  com- 
pensation for  lost  time,  and  very  often  the  cattle  which  have  been  stolen  are  restored. 

6946.  In  such  cases  do  you  onler,  as  a  rule,  immediate  restoration  of  the  stolen 
property,  and  compensation  to  the  farmer  ? — I  do. 

6947.  What  have  you  done  in  cases  where  where  after  ordering  restoration  and 
compensation  for  stock  traced  to  a  certain  community,  and  where  subsequently  the  stolen 
oattlie  have  been  recovered  in  another  district  ? — If  possible  I  made  the  thief  pay  up  the 
same  number  of  cattle  that  tho  people  in  that  section  had  paid  and  handed  these  over 
to  those  people. 

6948.  Do  you  think  that  square  houses  are  better  for  natives  than  the  improved 
kind  of  hut  ? — I  sliould  say  that  they  would  more  comforiuble  in  the  improved  kind 
of  hut. 

6949.  Sir  J,  Z).  Bavnj,']  If  you  have  tliis  collective  repponsibility  and  spoor  law 
system,  woidd  you  make  the  Europeans  come  under  the  system  ? — Yes. 

6950.  Supposing  the  spoor  of  five  head  of  cattle  had  been  traced  on  to  a  farm  and 
it  was  impossible  to  trace  it  out  of  that  farm,  and  the  o^^^lor  of  such  farm  happens  to  be 
away  from  home,  and  there  is  no  eWdence  that  any  of  those  people  on  the  farm  appro- 
priated any  portion  of  the  stolen  cattle,  woidd  it  not  be  mif air  to  make  tlie  man  pay  ? 
— ^I  woidd  not  make  the  individual  farmer  pay,  but  I  would  hold  the  section  responsible. 

6951.  But  woidd  not  that  be  even  more  imjust  ? — No. 

;  6952.  Supposing  you  have  ten  farms  in  the  section,  and  the  cattle  are  driven  across 
the  one  but  not  the  others,  wliat  tlien  ? — I  think  it  would  be  hard  upon  them,  but  still 
the  benefits  of  the  spoor  law  are  so  great  that  they  would  far  outweigh  any  such  in- 
justice. 

6953.  In  the  distribution  of  land,  what  woidd  you  do  in  Kossana's  case  ? — I  would 
give  him  absolute  title  to  a  farm  of  about  two  thousand  niorgcn,  and  let  him  do  what  he 
IikoB  with  it. 

6954.  In  doing  this  would  you  give  him  riglit  to  try  eases  ? — Y^es,  I  shoidd  regard 
his  farm  as  a  location  for  his  people,  and  amongst  them  he  slioidd  try  cases. 

6955.  Do  you  tliink  you  could  apply  to  these  farms  anything  like  a  municipal  form 
,  of  government  P — ^Not  immediately,  but  after  some  time  perhajis. 

6956.  Amongst  these  small  farms  would  it  not  be  a  good  tiling  for  them  to  frame 
.'  rJ^;ulatioELS  as  to  water  leadings,  trespass,  and  so  forth  ?— -I  don't  know  as  to  trespass, 

but  in  regard  to  water  leadings  some  arrangements  could  be  made  and  entrusted  to  the 
headmm^  \  I  think  that  the  magistrate  oould  frame  such  regulations,  assisted  by 
Boleoted  Europeans. 
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6957.  How  about  rating  Europeau  and  native  farms? — I  don't  think  it  would      muum  Gordon    j^ 
work  at  present,  but  it  might  be  done  in  time ;  but  they  should  pay  a  quit  rent  of  £2Q      C**mmwg,  Ku^. 
per  annum  in  the  case  of  a  European  and  from  £3  to  £5  in  the  case  of  a  native,  and      Oot^  24,  ISSl. 
nave  all  farms  surveyed. 

6958.  Are  there  any  mission  stations  in  your  district  P — Tes,  there  is  one  largo 
mission  station,  and  an  out  station  of  the  Wesleyan  denomination. 

6959.  Do  they  occupy  any  land  P — ^Tes,  they  have  a  very  extensive  piece  of 
country. 

6960.  Are  the  boundaries  defined  P — Yes,  I  should  roughly  estimate  its  extent  as 
between  seven  and  eight  thousand  morgen. 

6961.  Any  natives  living  on  that  land  P — ^Few  considering  the  size  of  the  ground. 

6962.  Have  they  been  reduced  by  this  rebellion  P — ^A  few  joined  the  reoellion, 
they  are  for  most  part  Christians  and  monogamists. 

6963.  From  whom  was  the  ground  obtained,  and  to  whom  was  it  given  P — The 
ground  was  given  by  Gecelo  to  the  "Wesleyan  denomination  under  Mr.  VSTamer,  for 
mission  purposes. 

6964.  Was  this  gift  in  writing? — I  am  not  aware;  at  all  events  it  was  given  to 
Mr.  Ebenezer  Warner,  and  from  what  I  have  heard  I  believe  the  Government  have . 
approved  of  the  grant  some  years  ago. 

6965.  What  do  you  think  ought  to  be  done  with  this  P — ^I  think  the  rights  should 
be  recognized,  as  in  the  case  of  the  farmers,  and  that  it  should  be  kept  fear  mission 
purposes. 

6966.  Is  that  a  good  site  for  an  industrial  school  P — ^Yes,  I  think  so. 

6967.  Do  you  think  these  industrial  schools  should  be  worked  by  Mission  people, 
or  by  the  Government  ? — I  think  by  the  mission  people,  but  imder  government  opntrol ; 
and  somethinfi^  should  be  oontributed  towards  the  maintenance  of  the  apprentices,  and  a 
grant  should  be  made  towards  the  construction  of  the  building  requireo,  and  this  grant 
might  be  upon  the  pound  for  pound  principle. 

6968.  Is  there  any  suggestion  you  wish  to  make  to  the  Commission  P — I  should 
like  to  observe  that  I  think  it  would  be  as  well,  when  government  wishes  to  introdupe  , 
changes  in  a  location  under  a  chief  or  headman,  to  consult  the  inclinations  of.  such  chief 
or  headman,  before  any  change  is  made.     I  might  add  also  that  I  think  it  would  bear  . 
good  results  if  a  township  were  established  at  each  seat  of  magistracy,  and  that  a  large 
commonage  should  be  reserved. 

6969.  Mr.  Stanford,']  What  rights  would  you  secure  to  the  mission  people,  in  the 
grant  which  you  would  make  to  the  mission  about  holding  the  land  at  Mookotwe  P— H 
you  seoiu*ed  rights  to  the  peoT)le  you  lessen  the  control  oi  the  missionary  to  a  certain 
extent ;  but  I  would  secure  the  rights  of  the  j)eople  subject  to  certain  regulations  which 
they  should  obey  on  pain  of  forfeiting  such  nghte. 

6970.  To  whom  would  you  leave  the  enforcing  of  these  rights  ? — ^To  the  mission- 
ary, in  conjunction  with  the  representative  of  the  people. 

6971.  Would  you  have  a  system  of  municipal  government  on  mission  stations? — 
On  some  mission  stations  they  have  something  of  the  kind  abready. 

6972.  Sir  J,  D.  Barn//]  Do  you  approve  of  the  sale  of  liquor  to  natives  under 
certain  restrictions,  or  in  any  way  ? — ^No,  I  do  not  think  that  liquor  should  be  sold  any- 
where to  a  native  in  native  te^rito^J^ 

6973.  Mr.  Stanford.]  Would  you  not  apply  the  same  prindiJe  to  natives  in  the 
colony  P — ^Yes,  I  would. 

6974.  Do  you  think  that  the  natives  themselves  would  approve  of  a  law  carrying 
out  that  princii)le  ? — On  the  whole  I  think  they  would. 


Uev.  Thomas  William  Green  examined. 

t 

6975.  Sir  «/".  D.  Barri/J]  You  are  a  missionary,  I  believe,  Mr.  Green P — Tes;  Itlev.  Thomtufrimam 
am  a  missionary  of  the  Church  of  England,  and  am  stationed  at  All  Saints*,  which  is  Oreen. 
about  three  miles  from  the  seat  of  magistracy  at  Engcobo,  and  the  boundaries  of  my 

station  come  ^^^thin  a  mile  of  it. 

6976.  What  extent  of  land  have  you,  and  how  was  it  given  P— Tlie  station  com« 
prises  a  piece  of  ground  of  two  thousand  morgen,  given  by  Pubu  for  mission  ptirposes 
111  1859,  since  which  time  it  has  been  occupied  by  a  missionary.  Mr.  Gordon  was  the 
first  missionary :  I  am  his  successor,  and  now  reside  there.  There  were,  at  the  time  of 
the  rebellion,  the  following  buildings  on  the  land  :  a  church  and  pai'soiiage,  a  school, 
teacher's  residence,  a  shop  and  a  farm  house,  which  last  was  occupied  bv  the  chief 
constable.     There  were  church  natives  living  there  as  well  as  heathens.    They  lived  in 
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Rev*  ^^JJJJJJ  Ifililam  htits  but  paid  nothing ;  permission  was  asked  and  I  gave  it.     I  had  a  school  which  was 
^2J[[[*  attended  Tby  between  fifty  and  sixty  pupils,  who  lived  on  the  station. 

Ooik.  24, 1S81.  6977.  How  many  communicants  had  you  P — I  had  about  twenty  communicants; 

there  were  about  a  himdred  of  the  people  baptized,  and  the  average  attendance  at 
church  Was  about  fifty. 

6978.  Has  the  rebellion  had  any  efEect  on  your  station? — It  was  completely 
destroyed ;  (Bhrery  building  was  burnt,  and  all  my  own  property  as  well.  I  am  now 
occupying  the  place,  strivmg  to  rebuild  as  best  I  can. 

8979.  Save  the  mission  people  returned  ? — I  have  allowed  some  to  oome  back ;  to 
ot)iers  I  have  refused  permission ;  and  people  are  still  arriving. 

6980.  On  what  terms  are  you  giving  them  j>ermission  to  re-occupy  the  land  P— I 
admit  them  on  the  terms  of  payment  of  a  rent  of  lOs.  per  annum. 

.  6981.  Is  this  known  to  the  Government? — I  have  informed  the  actine  magistrate 
herp,  but  have  made  no  ofilcial  communication,  although  I  am  quite  willing  that  it 
should  be  kuo^vn.  The  two  thousand  morgen  were  given  by  Pubu,  and  that  area  of 
land  is  claimed  by  the  bishop  for  church  purposes. 

'69S2.  Has  (Joveminent  ever  sc^nctioned  it  in  any  way? — By  nothing  more  than  a 
tacit  consent.' 

6983.  If  you  get  the  ground,  how  would  you  propose  to  deal  with  the  nativei 
there  P — I  would  locate  them  on  mission  ground  in  a  village,  giving  them  commonage 
rights  oil  their  paying  a  rent  of  10s.,  and  subjecting  themselves  to  all  the  rules  of  the 
mission. 

,  6984.  Then  you  haVe  rules  P — Yes,  and  under  these  they  would  have  to  be. 
Be^ftes'this,  th^y  Would  have  garden  lots,  and  it  is  proi>osed  to  give  a  section  for  wheat 
land  under  the  water-furrow. 

'  6985.  And  they  would  have  occupation  at  a  yearly  rental  of  10s.  P — Yes,  as  long 
as  their  behrtviour  was  ^ood. 
,  .   6986.  Is  there  an  industrial  school  P — No. 

'  '6987.  Is  there  any  other  mission  within  this  district  P— Yes,  three;  under 
Qutubeni,  Mayolo,  and  Danti ;  and  about  a  thousand  acres  are  devoted  to  each.  There 
wef^  mission  buildings  upon  them,  but  they  were  destroyed  during  the  rebellion,  and 
the  j)eoj)le  hav6  not  returned.  There  is  also  another  mission,  called  St.  Albans,  in  the 
adjoining  district,  given  by  Gangelizwe  for  mission  purposes. 

^  6988.  Have  any  of  these  beiein  a^iproved  by  direct  sanction  of  Gbvemment  ? — As 
far.  as  I  ain'awiax^,  they  have  not. 

6989.  Is  there  any  industrial  school  in  any  other  district  P — At  Clarkbury  there  is 
an  industrial  school.  Hero,  at  Engcobo,  I  should  like  to  have  one.  I  purpose  to  ask 
Oovoriiment  for  a  grant  for  the  purpose  of  building  a  school,  with  the  usual  allowances 
for  apprentices  and  teaohers. 

6990.  With' the  aid  of  such  grants  would  you  be  able  successfully  to  carry  it  on?— 
Yes,  I  believe  so. 

6991.  "WTiat  advaiitagas  would  bo  deriv(?d? — It  would  increase  the  status  of  the 
mission,  draw  people  towards  itie,  and  be  the  means  of  teaching  the  heathen  of  the 
surrotinding  cpuntr)'. 

"6992.  Mr.  Stanford,']  Were  the  natives  living  beyond  the  boundary  of  the  mission 
restricted  from  grazing  their  cattle  on  the  mission  land  ? — No. 

6993.  Tli(^n  the  grazing  was  in  common,  both  on  the  mission  and  beyond  it  ? — 
Yes,  the  grazing  was  in  common. 

6994.  Would  you  give  leases  to  the  people  occupying  the  mission  lands  P — Yes. 

6995.  On  what  conditions  ? — On  payment  of  a  rental  of  £8  per  annum ;  that  is  at 
the  rate  of  2\  per  cent,  on  the  value  of  the  property. 

6990.  For  how  long  would  this  lease  be  granted  P — For  twenty-one  years. 

6997.  Are  the  boundaries  of  the  mission  at  all  defined  P — They  are,  but  not  by 
Government  siu^-ey. 

6998.  How  are  they  defined  then  ? — I  was  not  here,  but  first  of  all  Fubu  gave  a 
T9T  Ift^gfi  ostent  of  country,  with  grazing  rights.  Later  on  Archdeacon  Wateam,  who 
hjjd  a  meeting  with  Palosili,  had  certain  defined  boundaries,  which  are  laid  down  in  the 
p^WjL.  produce(l, 

6999.  Did  JDalasili  himself  lay  down  these  boundaiies  ? — ^He  was  present  at  the 
meeting.    I  shoidd  say  that  he  did. 

70jQ0.  Were  bomidaiiee  defined  at  the  out-stations,  Qutubeni,  Muyolo,  and  Danti's 
location? — ^I  cannot  say. 

7001.  Apart  from  your  mission,  do  you  consider  that  the  natives  in  Tembuland  axe 
fit  for  indi\idual  tenure? — ^No,  speaking  generally. 

700*^.  Whjit  would  you  recommend  should  bo  done  with  the  vacant  lands  in  this 
district  P-r-Supposiug  that  the  Govemiuent  have  the  right  to  it,  feeling  that  the  natives 
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must  be  fed,  I  would  allow  the  Tembus  who  come  back  to  be  located  in  certain  i^ts  Ber.  Thmim$  mmam 
deemed  advisable  by  the  magistrate.     There  are  also  places  where  one  or  two  bttle  Onrnt. 

townships  could  be  established,  and  I  should  recommend  that  a  few  English  fanners  be     q^^  ^i  1881. 
placed  on  the  land,  and  as  far  as  possible  select  natives  that  have  holdings  in  the  country 
and  who  by  their  training  and  education  whould  show  themselves  fit  to  occupy  the 
ground. 

7003.  Where  would  you  place  the  farmers? — ^In  the  valley  of  All  Saints  and 
along  the  Drakensberg  Plain,  wnich  is  partly  in  the  district  of  Engcobo. 

7004.  Do  you  think  that  if  natives  were  to  occupy  small  farms  under  individual 
title  it  would  be  a  good  thing? — Yes,  to  those  who  coidd  appreciate  it. 

7005.  Do  you  think  a  sufficient  number  of  these  men  could  be  found  throughout 
the  Tembu  nation  to  occupy  the  land? — ^No,  I  do  not  think  there  are  sufficient  witii  the 
qualifications  I  have  in  view. 

7006.  Well,  what  qualifications  woidd  you  require? — Industrious  men  of  eniargetio 
disposition,  and,  comparatively  speaking,  civilized  men. 

7007.  Provided  sufficient  of  these  men  could  be  found,  would  you  prefer  native  to 
Emropean  farmers? — ^Very  much. 

7008.  Would  they  be  better  able  to  protect  themselves  than  Europeans  in  case  of 
future  disturbances? — Yes,  veiy  much  better. 

7009.  Would  you  let  such  farms  be  alienable  or  inalienable  ? — ^Inalienable  to  per- 
sons of  European  origin,  except  with  the  consent  of  Government,  but  to  natives  as  mey 
wished. 

7010.  Do  you  think  such  a  body  of  men  would  be  more  likely  to  remain  loyal  in 
consequence  of  the  sense  of  the  value  of  the  land  they  possess  ? — ^Very  much  more  bo, 
and  we  have  had  proof  of  it  in  some  instances. 

7011.  Woidd  you  forfeit  their  land  in  case  of  rebellion  or  not  ? — I  would. 

7012.  Where  the  chief  and  people  are  still  living  together  in  looationd, , would  you 
recommend  that  a  title  should  be  given  to  those  chiefs  and  people  defining  the  outside 
boundaries  of  such  locations  ? — I  think  it  would  be  necessary  that  the  boimdary  should 
be  clearly  defined,  and  in  cose  of  annexation  to  the  colony,  then  that  title  should  be 
granted  of  such  locations  to  the  ohiefe  and  people  ,' 

7013.  Do  you  consider  that  individual  tenure  should  be  looked  forward  to  as  an 
ultimate  step  to  which  these  people  should  be  brought  ? — Certainly,  and  I  should  recom- 
mend that  even  now  it  be  given  to  deserving  men,  such  as  magistrates  may  select. 

7014.  Do  you  think  that,  although  this  object  should  be  aimed  at,  individual 
tenure  should  be  in  any  way  forced  upon  the  people,  or  rather,  would  yon  leave  it  to 
their  own  will  ? — ^Leave  to  their  own  will,  but  encourage  it  in  every  way. 

7015.  In  locations,  such  as  just  mentioned,  would  you  recommend  that  titles  should 
be  given  if  one,  or  a  few  individuals,  were  to  request  that  it  be  granted  them,  irrespective 
of  tiie  desire  of  the  rest  of  the  community  to  continue  in  their  own  tribal  occupation  ? — 
No,  not  against  the  wishes  of  the  majority. 

7016.  Wouldyourecommendthat  this  seat  of  magistracy  be  surveved  Into  a  township? 
Certainly,  I  think  it  is  a  very  eligible  spot,  possessing  water,  ana  being  on  the  high 
road  to  Umtata  and  Queen's  To-vvn. 

7017.  Would  you  allow  the  erven  of  the  proposed  township  to  be  sold  to  Europeans 
or  to  natives? — ^I  think  it  should  be  sold  to  both  natives  and  Europeans,  and  I  tnink, 
considering  the  condition  of  the  people,  who  will  have  cattle  or  sheep  or  goats,  that  a 
large  commonage  should  be  attached  to  anvthing  like  a  to^vnship  or  imssion  station. 

7018.  Do  you  think  that  titles  to  mission  land  in  Tembuland  should  be  granted 
after  annexation? — I  think  it  most  desirable. 

7019.  Would  you  recommend  generally  that  the  natives  occupying  these  mission 
stations  should  receive  individual  allotments  or  not? — The  principle  of  individual  right 
to  land  is  a  good  one,  and  shoidd  be  given  as  far  as  possible  to  mission  stations,  as  long 
as  it  does  not  militate  against  the  rules  of  tlie  mission. 

7020.  Would  individual  tenure  militate  in  any  way  against  the  standing  rules? — 
You  might  have  a  very  bad  man  come  to  live  upon  the  mission  station,  or  a  man  who 
afterwards  turned  out  very  bad,  and  it  might  be  advisable  to  get  him  away,  and 
this  would  be  difficult  if  he  held  individual  tenure. 

7021.  For  such  reasons  you  would,  I  suppose,  prefer  leasing  lands  to  the 
occupants? — ^Yes,  upon  two  or  three  lives,  Avith  ceitain  conditions  attached,  such  as  to 
sell  to  advantage  to  others  who  would  act  with  the  mission's  approval. 

7022.  Upon  what  system  of  laws  do  you  think  the  natives  gener^y,  in  the 
dependencies,  should  be  governed? — Chiefly  upon  native  law. 

7023.  Would  you  admit  agents  to  practise  in  the  courts  of  magistrates? — ^No,  I 
think  not. 
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7024.  Would  you  reoommend  that  the  sale  of  spirituous  liquors  should  be  pro- 
-ibitedP — ^Yes,  strictly  prohibited ;  I  would  not,  however,  interfere  with  the  making  of 
Kafir  beer,  but  I  think  mat  drmking  parties,  and  beer  drinkings,  as  now  existing,  should 
be  suppressed.  I  am  also  of  opinion  that,  where  drunkenness  was  found,  both  the  giver  and 
receiver  should  be  punished.  I  reoommend  that  a  suitable  spot  should  be  chosen  for  a 
market,  and  the  selling  of  beer  allowed,  and  that  the  bujdng  and  selling  of  the 
country^s  produce  be  generally  encouraged.  I  am  in  favour  of  total  prohibition  of  the 
sale  of  spirituous  liquors.  I  would  not  give  a  license  to  anyone.  In  regard  to  the  market 
I  have  just  mentioned,  I  may  observe  that  the  custom  abeady  exists  in  Central  Africa. 

7025.  Would  you  prohibit  this  sale  of  liquor  to  natives  within  the  colony,   or 

not  P— No. 

7026.  Is  not  the  evil  of  drunkenness  greater  there  than  here? — ^It  is. 

7027.  Then  why  not  prohibit  it? — Because  it  would  be  class  legislation  within  the 
boundaries  of  the  colony.  But,  if  class  le^slation  were  allowable,  I  should  be  glad  to 
see  some  means  arrived  at  for  preventing  it.    ^       ^ 

7028.  Would  you  make  Europeans,  living  in  the  dependencies,  subject  to  the 
systems  of  Kafir  laws  and  customs,  iraich  you  would  make  the  basiB  of  legislation  here  ? — 
X  es,  I  would. 

7029.  Would  you  recognize  the  spoor  law  in  the  dependencies? — Yes. 

7030.  And  apply  it  to  Europeans? — On  that  point  I  am  not  sure  whether  my 
experience  will  allow  me  to  speak,  out  I  am  inclined  to  think  that  all  Europeans  living 
in  the  dependencies  should  be  under  one  law,  and  that  Kafir  law. 

7031.  Shotdd  Europeans  then  be  under  the  authority  of  the  chiefs? — ^Yes. 

7032.  To  what  extent  would  you  recognize  the  power  of  a  chief  in  regard  to  the 
trial  of  oases? — ^The  full  power  to  which  he  had  right. 

7033.  Woidd  you  allow  them  to  try  cases  between  people  of  their  own  tribe? — 
I  would. 

7084.  Would  you  allow  the  people  a  right  of  appeal  to  the  Resident  Magistrate  of 
the  district? — ^Tes. 

7035.  Would  you  recommend  that  intelligent  natives  should  be  allowed  to  be 
present  at  the  trial  of  cases  before  Eesident  Magistrates  and  assist  at  such  trials  with 
their  advice? — ^Yes,  and  not  only  allowed,  but  asked  and  required  to  do  so. 

7036.  Would  you  allow  them  to  sit  as  advisers  only,  or  as  jurymen? — ^As  advisers 
only,  the  Magistrate  being  guided  as  far  as  possible  by  their  opinion  in  his  ^decision. 

7037.  In  case  the  Magistrate  disagreed  with  the  opinion  his  advisers  formed  in  any 
case,  would  you  have  him  follow  his  own  conviction,  or  be  ruled  by  the  decision  of  his 
advisers? — ^Where  his  knowledge  of  the  case  led  him,  he  might  follow  his  own  conviction, 
because  there  still  remains  the  ri^t  of  appeal. 

7038.  Do  you  consider  that^afir  law,  as  far  as  it  is  in  accordance  with  humanity, 
is  best  suited  to  the  position  of  the  people  in  the  dependencies? — Yes,  and  no  other  law 
I  know  of  is  so  well  suited. 

7039.  Do  you  recommend  that  murder  cases  should  be  tried  in  the  dependencies? — 
Yes,  I  think  so. 

7040.  What  court  would  you  constitute  for  the  trial  of  such  cases? — ^The  Chief 
Magistrate,  the  Sub-Magistrate  of  that  district,  in  which  the  murder  occurred,  and 
one  more,  or  indeed,  as  many  more  as  the  Chief  Magistrate  thought  fit  to  summon,  and 
two  otheors,  not  Magistrates,  should  the  Chief  Magistrate  think  it  advisable. 

7041.  Would  you  require  that  the  finding  of  this  court  should  be  unanimous,  or 
would  you  recommend  that  the  majority  imould  decide  ? — As  I  believe  it  at  present 
exists,  that  the  majority,  and  two  out  of  the  three  who  form  the  court  should  be 
unanimous,  but  when  the  court  consists  of  five  or  more  the  decision  should  be  by 
majority. 

7042.  Would  you  have  native  advisers  ? — ^Yes. 

7043.  By  Sir  J.  D.  Ban^jJ]  Are  you  in  favour  of  a  law  recognising  "ukulobola" 
here,  and  are  there  any  merits  in  the  practice  ? — ^Yes,  in  the  present  condition  of  the 
people.  For  instance,  it  is  a  guarantee  that  the  wife  is  not  ill-treated  by  her  husband, 
and  is  another  form  of  putting  money  in  the  bank  in  case  of  necessity.  I  know  of 
instances  where  the  father  has  had  to  go  to  look  for  work,  and  the  family  were  sent  to 
his  father-in-law  to  be  maintained.  In  times  of  famine  it  is  quite  a  recognised  thing 
to  go  where  the  IKnzl  cattle  are,  wherever  they  may  be.  It  is  a  kind  of  poor-law 
amongst  them,  beside  which,  to  them,  it  is  the  completion  of  the  civil  right  of  marriage. 

7044.  Do  you  consider  that  the  system  of  "  ukulobola  "  has  any  ingredients  of  Sie 
sale  about  it  ? — No,  not  more  so  than  that  practice  which  is  common  in  European 
families,  and  causes  a  girl  to  marry  a  man  she  does  not  care  for,  merely  for  tho 
purpose  of  making  "  a  good  match,"  as  it  is  called. 

7045.  Then  the  e\^  is  not  in  "  ukulobola,"  but  in  the  compulsion  which  a  parent 
sometimes  exercises  to  force  his  child  into  a  marriage  ? — Yes,  and  that  can  exist  without 
"  ukulobola."  Again,  it  is  a  fact,  that  the  wife  reckons  it  an  honour  to  have  cattle  paid 
for  her.    A  woman  married  without  cattle  is  considered  as  little  more  than  a  concubine 
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7046.  It  has  been  said  that  the  effect  Is  to  make  parents  look  more  carefully  after  "B/e/v.  n 
the  morality  of  their  children  P — ^It  is  bo,  but  it  must  be  Qualified.     There  exists  a 
custom  known  as  umetshay  by  which  although  they  may  be  physically  pure,  they      o^t 
are  mentally  impure. 

7047.  Do  you  prohibit  "  ukulobola  "  at  your  Mission  amongst  the  Christians  P — 
No,  not  at  all.  I  ask  how  much  they  give,  and  show,  that  in  my  eyes,  there  is  nothing 
sinful  in  it.  I  ascertain  what  the  marriage  contract  is,  and  do  not  disapprove  of  it,  be- 
cause it  would  be  impossible  to  check  it.  They  will  do  it,  and  to  diiBcoimtenance  it 
would  only  lead  to  lying,  and  there  are  advantages  connected  with  the  practice. 

7048.  Do  you  think  it  encourages  polygamy  ? — No,  but  if  there  is  any  tendency  it 
is  rather  against  it,  on  account  of  men  having  to  pay  for  their  wives. 

7049.  Among  natives  is  the  parental  authority  greater  than  among  Europeans, 
and  more  frequently  used  in  forcing  a  girl  into  a  marriage  than  amongst  Europeans  or 
native  Christians  ? — My  experience  is  that  the  father,  as  a  rule,  pays  great  attention  to 
the  wishes  of  the  daughter ;  but  there  are,  of  course,  exceptions. 

7050.  How  would  you  propose  to  check,  or  to  put  a  stop  to  such  a  possibility  ? — 
By  letting  it  be  known,  from  the  Magistrate's 'Court,  that  all  cases  of  that  nature  would 
be  punishable. 

7061.  Would  it  not  be  a  good  thing  to  have  a  registration  of  all  mamages  and  of 
the  amount  of  "  ukulobola,"  and  to  render  it  incumbent  upon  the  parties  marrying  to 
inform  the  magistrate  of  the  intended  marriage,  so  as  to  give  an  opportunity  of  register- 
ing the  marriage,  with  or  without  the  pa3nnent  of  any  fee,  taking  down  the  particulars 
as  to  the  "ukulobola,"  and  gi^'ing  the  girl  an  opportimity  of  statmg  whether  she  married 
with  her  own  free  will  ? — ^I  think  it  would  be  most  desirable,  and  we  might  say,  that 
unless  they  registered  no  dowry  cases  would  be  entertained ;  but  it  would  be  necessary 
thoroughly  to  explain  that  the  Government  had  no  other  motive. 

7052.  If  such  a  law  were  passed,  do  you  think  it  could  be  put  into  operation  with- 
out much  difficulty  ? — ^In  the  present  condition  of  the  native  mind  towards  the  English 
Government  it  would  be  difficult,  but,  if  we  could  again  secure  their  confidence,  I  iJbink 
they  would  like  it. 

7053.  Would  it  not  be  the  means  also  of  bringing  the  Gx)vemment  nearer  the  people 
in  their  social  relations  and  show  that  it  takes  an  interest  in  them  P — ^Yes,  and  m  the 
hands  of  wise  and  discreet  men  it  would  operate  beneficially  to  both  sides. 

7054.  If  such  registration  takes  place,  would  you  register  aU  marriages? — Yes,  and 
I  would  leave  the  question  of  polygamy  to  be  dealt  with  afterwards.  To  eradicate  it,  I 
would  use,  firstly,  moral  influence,  and  when  the  time  comes,  legislation. 

7055.  To  meet  the  evils  which  ai'c  sometimes  urged  against  "  ukulobola,"  woidd 
you  limit,  by  law,  the  amount  of  cattle  to  be  given  ?— No,  not  at  all,  leave  it  to  the 
parties  themselves. 

7056.  Would  you  force  the  parties  to  pay  down  all  the  "  ukulobola "  at  once, 
before  the  marriage,  or  merely  require  a  statement  of  the  contract,  and  as  to  the  nxmi- 
ber  of  cattle  to  be  paid  ? — It  wonld  be  a  good  thing,  if  possible,  to  pay  all  the  cattle 
before  the  marriage,  but  a  poor  man,  though  he  may  be  a  good  and  deserving,  would 
have  to  abstain  from  marriage  perhaps  for  a  long  time,  whilst  a  bad  man  would  be  led 
to  steal,  I  would  recommend,  therefore,  that  at  present  the  contract  only  should  be 
registered. 

7057.  It  has  been  said  that  we  shoidd  register  only  one  marriage,  and  not  recognize 
any  more  in  law,  and  that  the  natives  knowing  this  would  not  marry  more  than  one 
wife  and  polygamy  would  be  stopped  ? — ^Polygamy  might  be  stopped,  but  not  con- 
cubinage ;  and  this  latter,  I  think,  worse  than  polygamy. 

7058.  Do  you  marry  polygamists  ? — ^No,  we  have  no  law  to  allow  us  to  do  so. 

7059.  Would  you  penait  a  polygamist  to  be  baptized  ? — ^No,  not  a  man,  but  a 
woman,  because  she  is  under  compulsion,  and,  by  the  civil  rights  of  her  tribe,  is  an 
honoiu'able  wife. 

70G0.  If  there  is  so  much  to  be  said  in  favour  of  polygamy,  why  should  it  not  be 
recognized  by  the  Church  ? — It  coidd  only  be  recognized  in  the  way  Moses  recognized 
it,  and  that  was  said  to  be  by  the  hardness  of  our  own  hearts. 

7061.  By  Mr.  AyllfJ]  Do  I  imderstand  you  to  say,  Mr.  Green,  that  you  are  in 
favour  of  the  application  of  native  laws  to  the  people  here,  in  these  dependencies  ? — ^Yes. 

7062.  Do  you  consider  that  there  are  some  good  qualities  in  their  laws  P — Very 
many  most  suitiiblo  to  their  condition. 

7063.  Have  you  ever  considered  whether  these  laws  are  applicable  to  natives  liring 
within  the  colony  ? — I  have  considered  it,  and  tliink  that  the  native  law  should  be 
appHed  to  some  in  their  present  condition  within  the  colony,  but,  as  their  training  among 
iiiu-opeans  is  so  different  to  natives  in  this  coimtry,  I  do  not  think  it  right  to  apply  it 
in  every  instance,  as  I  would  here,  considering  they  have  made  more  progress  towards 
the  status  of  English-bom  subjects. 
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Bev.  Tk^mM  miHam         7064.  But,  having  made  that  progress  under  the  influenoe  of  colonial  law,  is  not 

^'^''  *  that  rather  an  argument  that  the  application  of  colonial  law  to  the  natives  is  good  ? — 

Oct.  24,  1S81.       Rather  the  opposite.     The  case  of  the  Fingoes  perhaps,  is  the  best  instance  you  could 

bring  forward,  from  the  time  they  came  imder  us  up  to  this  day,  they  have  been  in  a 
state  of  heathenism.    I  think  one  great  slur  upon  the  English  Government  is  that  their 
.  laws  ought  to  have  operated  on  these  peojile  sooner.     There  should  be  no  mixed  legisla- 
tion in  the  colony,  pure  English  law  would  be  better  than  Kafir  law. 

7066.  Can  you  give  any  reason  why  you  advocate  the  application  of  colonial  law 
to  a  tribe  within  the  colony,  say  on  the  banks  of  the  Kei,  on  one  side,  and  the  application 
of  a  different  system  of  law  to  the  same  people  on  the  opposite  side  ? — Because  all  can 
imderstand  the  Kafir  law,  both  English  and  natives,  this  side  of  the  Kei;  but  the  greater 
number  of  people  render  it  necessary  that  the  colonial  law  shoidd  be  carried  out  on  the 
other,  and  there  the  Fingoes  should  be  equal  to  the  English  in  their  submission  to  the 
law. 

7066.  Do  you  consider  that  there  would  be  any  advantage  if  there  was  uniformity 
in  all  laws  for  both  the  colony  and  the  dependencies? — There  is  an  advantage  in 
uniformity,  but  I  do  not  think  there  would  be  an  advantage  in  now  applying  it,  seeing 
that  the  people  are  in  different  stages  of  advancement. 

7067.  But  woidd  you  say  that  the  Fingoes  in  Fingoland  are  in  a  lower  state  than 
the  Fingoes  in  the  colony  ? — In  one  sense  they  are  in  a  higher  state,  because  they  are 
more  seU-dependent,  and  this  arises  from  the  fact,  that  they  have  been  thrown  upon 
their  own  resources.  They  know  how  to  band  together  for  schools,  and  work  out  law 
for  themselves,  and  thus  understand  how  to  coalesce  for  their  advancement.  In  the 
colony  they  do  not  see  the  necessity  for  it. 

7068.  Look  at  the  condition  of  these  Fingoland  people  then,  as  you  describe  them, 
don't  you  think  that  English  institutions,  adapted  as  they  are  to  the  colony,  are  more 
suited  for  advancement  than  Kafir  systems  ? — I  have  an  idea  that  the  native  mind  will 
never  take  kindly  to  European  institutions  in  their  purity. 

7069.  You  think  some  Kafir  laws  are  better  than  English  laws  P — ^Decidedly. 

7070.  Will  you  name  them? — Well,  speaking  generaiUy,  I  think  Kafir  law  aims  at 
equity,  and  avoids  all  quibbling,  and  is  not  so  imcertain  as  English  law. 

7071.  I  suppose  you  woidd  recommend  legislators  to  see  if  they  could  not  adopt 
Kafir  laws  to  the  colony? — ^I  would  ask  that  the  English  law  should  not  seek  to  dis- 
naturalize  the  people  of  this  country. 

7072.  Would  you  not  aim  at  the  ultimate  abolition  of  Kafir  law,  so  that  we  might 
secure  perfect  assimilation  of  law  in  the  colony  and  in  the  dependencies? — ^No  more 
than  I  would  aim  at  making  a  black  man  change  his  colour. 

7073.  Then  you  do  not  think,  I  suppose,  that  a  statesman  should  aim  at  making 
one  system  of  law  prevail  all  over  the  colony  and  the  dependencies? — ^No,  I  think  the 
native  law  might  be  made  to  grow  up  into  a  system  of  laws  very  much  better  adapted 
to  the  native  tnan  colonial  law  could  possibly  be. 

7074.  Then  am  I  to  imderstand  that  you  are  not  opposed  to  what  is  commonly 
known  as  class  legislation? — Class  legislation  may  be  necessary  under  certain  circum- 
stances. 

7075.  If  you  consider  that  a  different  system  of  laws  should  permanently  prevail 
in  the  dependencies  to  that  which  exists  in  the  colony,  are  you  of  opinion  that  the  Cape 
Parliament  should  l^^late  for  the  dependencies? — ^Not  imless  the  dependencies  are 
represented  in  Parliament. 

7076.  If  you  have  your  doubts  as  to  whether  the  Cape  Parliament  should  legislate 
for  the  dependencies,  will  you  kindly  say  who  should  legislate  for  them? — ^I  would 
suggest  a  permanent  head  of  Native  affairs,  who  should  make  native  policy  as  unchange- 
able  as  possible.  What  I  should  like  to  see  myself,  is  a  total  separation  between  me 
colony  and  the  dependencies,  and  let  those  latter  be  governed  separately  ;  still,  in  as 
much  as  this  is  impossible,  and  the  Cape  CTOvemment  will  rule  them  hereafter,  that 
Government,  imperfect  as  it  is,  would  bes  be  rendered  suitable  by  consulting  the  wishes 
of  the  people  in  Pitsos. 

7077.  Do  you  think  that  the  natives  would  thoroughly  understand,  and  dis- 
criminate between  one  geographical  boundary  and  another? — Yes,  they  would  under- 
stand it. 

7078.  Do  you  consider  that  the  natives  in  the  dependencies  are  qualified  for  the 
franchise? — Speaking  generally,  no. 

7079.  How  would  you  secure  representation  for  them  in  Parliament? — By  Pitsos 
sending  up  representative  men  for  Parliament. 

7080.  But  surely  it  is  not  possible  for  a  ponderous  assembly  like  a  pitso  to  asoertain 
what  the  views  of  the  people  are? — ^Not  a  Pitso  of  the  whole  tribe,  but  of  sections 
or  locations. 
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7081.  But  suppose  there  was  a  oontested  election,  how  would  you  asoertain  the  Ber.  Tf(MM»  JTOfiMi 
majority? — The  subject  is  too  difBcult,  at  once  to  give  an  opinion  upon,  and  I  hare  not  Ortm. 
considered  how  to  deal  with  such  a  case.                                                                                        q^  24  1881. 

7082.  Do  you  think  that  the  natives  in  the  dependencies  would  appreciate  re^ 
presentation  of  some  sort  in  Parliament? — ^Yes,  they  woidd.     They  would  rather  have  ' 
it  than  bo  governed  by  a  parliament  without  submitting  the  laws  to  the  pitsoe. 

7083.  Touching  ukidobola,  do  you  mean  to  say  that  you  don't  see  any  evilfl 
in  the  practice? — ^I  would  not  deny  that  there  axe  e^dls,  but  I  think,  on  the  whole,  that 
the  good  preponderates  in  the  present  condition  of  things. 

7084.  I  suppose  you  associate  the  custom  with  barbarism? — ^I  do. 

7085.  And,  no  doubt,  you  consider  that  the  practice  retards  civilization? — ^Tes. 

7086.  Am  I  right  then  in  assumiug  that  you  would  not  wish  to  see  that  practice  of 
ukulobola  perpetuated,  but,  on  the  contrary,  abolished  if  possible,  without  any  violent 
shock  to  the  native  mind? — Yes,  regarding  it  as  a  temporary  evil. 

7087.  Would  you  adopt  an  assertion  which  has  been  made,  to  this  effect,  that 
when  a  native  dies,  without  a  son,  according  to  Eafir  law  his  widow  is  inherited  by  his 
next  heir? — I  know  that  the  wife  of  the  dead  man  is  looked  after  by  the  heir,  but  I  do 
not  know  that  she  is  inherited  like  other  property. 

7088.  I  take  it,  that  you  would,  of  course,  like  to  see  polygamy  abolished,  and 
that  too,  as  quickly  as  possible? — Most  certainly. 

7089.  And  what  steps  would  you  recommend  the  Government  to  take  towards 
attaining  that  end? — ^I  have  not  siifficiently  considered  the  matter  to  give  on  opinion 
on  that  point. 


Umgudhhra  (Hala  chief) ;  Mangele^  Sandile,  Vena,  Sigidiy  Sitongo,  and  Nqcengana 
(Amaqwati  petty  chiefs  and  headmen) ;  and  Mcndela  (Fingo  headman),  all  of 
the  Engcobo  dii^ct,  called  in  and  examined. 

7090.  By  Mr.  J.  AyliffJ]  Umgudhlwa,  where  were  you  bom  ? — ^I  was  bom  near  the  Vm^udhltM,  MangeU, 
junction  of  the  Bolotwa  and  the  Emgwali  rivers.  Qubencuka  was  then  jxaramount  chief  ^ndUe,  r«*«,  %•«£•, 
of  the  Tembus.  The  tribe  at  that  time  occupied  the  country  from  the  Taomo  to  the  ^*^'^*Wr  d^uT^'^''*** 
Idutywa,  and  from  the  Idutywa  to  the  sea-shore,  including  what  is  now  Bomvanaland. 

I  began  to  leani  the  customs  of  the  tribe  when  I  was  a  boy,  about  the  time  of  the  death 
of  Iliutza.  I  do  not  know  if  these  customs  differ  materially  from  the  customs  of  the 
other  tribes.  Among  the  Tembus,  the  great  chiefs  made  the  laws ;  but  when  they  did 
so  they  called  together  the  petty  cliiefs,  and  after  consultation  the  laws  were  adopted, 
and  made  known  to  the  people.  The  chiefs  woidd  sometimes  take  a  suggestion  Irom  the 
counsellors  and  adopt  it,  but  the  common  people  had  no  riglit  to  sav  anji;hing  about  it. 
They  coidd  only  express  an  opinion  through  the  coimsellors.  The  law  once  made 
applied  to  all  classes  without  distinction. 

7091.  How  are  trials  conducted  ? — In  a  case  of  theft,  the  injured  party  must  com- 
municate or  repoii  to  the  chief,  and  he  will  have  the  case  inquired  into,  and  the  lost 
property,  if  possible,  recovered.  But  should  a  man  take  the  law  into  his  own  hands, 
and  re-take  the  property,  then  the  chief  ^vill  not  entertain  the  charge,  but  ask,  "  Why 
the  case  was  not  brought  to  him  ?"  Everybody  is  allowed  to  put  questions  at  a  trial.  The 
accused  person  is  questioned,  and  has  also  the  right  to  ask  questions;  but  through  the 
chief.  1  am  aware,  that  according  to  Colonial  procedure,  the  accused  is  not  asked  any 
questions,  but  I  don't  approve  of  that.  We  consider  our  course  better,  for  we  ask  the 
accused,  say  in  a  case  of  theft,  to  tell  where  he  was  at  particular  times,  what  kraob  he 

i massed,  and  so  on ;  and  we  can  inquire  and  find  out  if  his  statement  is  correct  or  not. 
f  a  man  assaidts  another,  and  it  is  a  case  of  blood,  the  complaint  is  made  to  the  clxief ; . 
but  they  may  settle  it  between  themselves,  if  no  complaint  has  been  lodged.  If,  how- 
ever, a  third  person  reports  the  assault,  the  chief  must  make  an  inquiry,  even  if  the 
matter  has  akeady  been  settled  between  the  parties  themselves.  No  one  but  the  chief 
can  settle  such  case«,  for  the  blood  belongs  to  the  chief.  The  man  who  committed  the 
assault  is  fined,  and  the  fine  goes  to  the  chief.  The  assaulted  man  gets  nothing.  If  » 
man  kills  another  he  is  fined,  and  the  fine  goes  to  the  chief ;  the  relatives  get  noth^ig. 
This  is  Jin  old  custom  of  ours.  When  there  is  a  faction  fight  both  parties  are  fined,  ^d 
the  fine  goes  to  tlie  chief.  If  a  man  disobeys  the  onler  of  a  chief,  a  party  is  sent  out 
nijr«'^iiist  him.  lie,  however,  may  escape  and  fly  to  another  chief,  who  may  protect 
him.  But  if  his  cattle  are  intercepted,  they  can  be  tsiken  and  go  to  the  chief,  ^pe 
is  another  offence  wliicli  is  tried  by  the  chief ;  the  punislunent  is  by  fine,  which  alfloapes 
ix)  the  chief,  but  a  case  may  be  compromised  by  the  parties  concerned,  aiid  then  the  cmief 
iias  no  share  init.    Adultery  is  also  an  offence ;  the  fine  goes  to  the  husbandi  all  but  a 
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UmgudMwu^  Manffele,  fee  to  the  umm/a,  but  it  is  open  to  tlie  parties   oonoemed  to  settle  the  matter  among 

^?^^'^' r^-^^f'^ttieoiselveg;      There  cdii  he  no  charge  of  adultery  against   a  husband.     If  a  womau 

ifwi^ST^*"**'  brbught  a  oliarge  of  adultery  againat  lier  husband,  the  chief  to  whom  it  was  brought 

jrTT— >'  would  not  entertain  it,  because  such  cases  are  not  cntoi-tained  by  us.     But  if  a  man's 

Oct.  24, 1^81.      ivivos  fell  upon  him  for  adultery,  or  any  other  cause,  he  would  have  no  redress,  as  the 

women  ^orel  of  hi«  own  household.  If  a  sou  beats  his  father  or  mother,  it  is  a  very  grave 
offence.  If  the  offender  has  proi)erty,  a  fine  is  imposed,  and  if  such  a  fine  cannot  be 
paid;  theson  is  sdmeiimes  driven  away.  If  a  man  is  ordered  to  be  fined  by  the  chief, 
onfihe  tak^  out  hfe  assegais  to  resist,  an  inipi  mil  be  sent  out  at  once  to  kill  him,  with- 
out any  trial.  When  a  man  is  apprehended  and  is  being  taken  to  the  great  kraal,  and 
gives  trouble  or  resists,  he  may  be  thrashed. 

7092.  Do  yoit  understand  what  is  meant  by  the  spoor  law,  and  is  that  recognised 
by- you  P — ^I  have  heard  of  it.  It  is  not  our  law,  but  now  it  is  practised.  If  the  spoor 
is  traced  to  a  kraal,  there  is  a  search  made  in  the  kraal  to  find  the  cattle,  or  in  the  nutfi 
to  find  meat  or  other  ciroimistantial  e^idence  ;  and  if  anyone  refuses  to  allow  his  hut  to 
be  searched  the  matter  is  reported  to  the  chief,  who  says  the  owner  of  that  kraal  or  hut 
is  gtiilty  'a.nd  must  pay.  If  nothing  is  foimd,  the  matter  droj^s.  But,  according  to  our 
old' customs,;  if  ^  spoor  was  traced  from  the  coimtry  of  one  tribe  to  that  of  another,  an 
impi  would  be  sent  out,  and  make  reprisals. 

•  7093.  You  are  a  chief,  and  hear  and  determine  cases  yourself  ? — Yes. 

7094.  When  did  you  last  try  a  case  ? — On  Fi*iday  last  I  tried  a  case  at  my  kraaL 
It  was  a  dispute  about  a  goat.  I  made  inquiry,  heard  the  witnesses,  and  decided  that 
the-  goat  should  be  given  over  by  the  one  person  to  the  other.  If  the  man  against  whom 
judgment  was  given  ^^i8hed  to  appeal,  he  had  the  right  to  do  so,  and  carry  the  case  to 
the  magistrate  here. 

Thomas  Tshecile  says : — There  are  a  great  many  laws  and  customs  among  the 
different  native  tribes,  such  as  Tembus,  Pondos,  Gcalekas,  and  Zidus,  which  are  similar. 
Polygamy  is  onq,  "  xikulobola  "  is  another,  also  "intonjane"  and  circumcision.  The 
Zijilus^  Jioweyefv  are  an  exception  with  regnxd  to  circumcision. 

iJnigufllilwa  says  : — ^We  wish  all  these  customs  to  continue. 

Teis  Mabetha  (a  Christian  native)  : — I  cannot,  as  a  Christian,  approve  of 
"intonjane." 

'    TJmgudhlwa: — ^I  do  not  approve  of  that  custom  either,  when  cases  occur  where 
yoang  girls  are,  against  their  wishes,  seduced  by  married  men. 

••'  7096.  By  Mr,  Aylif,']  How  would  you  stop  such  an  evil  ? — I  cannot  say  anything ; 
it  Is' a  matter  of  the  young  people.  In  cases  where  young  women  consent,  there  is  no 
pimishment ;  but  where  they  do  not  consent,  the  man  has  to  marry  the  woman,  or  pay 
cattle. 

•  7096.  What  do  you  think  of  "  ukulobola  ?  "  . 

Thomns  Tsheceli :— I  find  no  objection  to  it.  It  is  a  convenient  mark,  and  shows 
when  a  woman  is  married. 

\  TJmgudhlwa  :-^^Tbe  woman  is  not  purchased.  The  payment  of  "  ukulobola  "  for 
a  girl  distinguishes  a  married  woman  {unifazi)  from  a  mistress  {dikazi).  The  cattle 
passing  serves  to  form  a.  link  of  fiiendship  between  the  families.  Cases  do  occur  where 
the/Ar^aVor  cattle  payment,  is  returned ;  as,  for  instance,  when  a  woman  says  she 
dislikes  :her  husband  and  goes  home.  Sometimes  a  father  refuses  to  receive  the 
dottghtrir,  arid  will  talk  to  her  and  send  her  back  to  her  husband,  and  if  she  does  not  go, 
the"  larthisr  may  beat  her.  The  husband  is  sometimes  selected  by  the  father,  and  some- 
timi^s  by  the  dau^ter ;  but  she  has  no  choice  if  the  father  wills  it.  If  the  girl  objects 
to  her  husband  she  can  appeal  to  the  chief,  find  it  sometimes  happens  that  the  chief 
does  not  compel  the  girl  to  nian-y,  and  orders  the  cattle  to  bo  ^iven  back.  As  a  rule, 
however,  ho  endeavours  to  cany  out  the  Ts-ish  of  the  father  ;  but  if  the  girl  is  persistent, 
saying  that  if  she  is  to  be  killed  she  would  rather  be  killed  at  the  chief's  kraal,  he  does 
not  compel  her.  There  is  no  limit  to  tlio  number  of  wives  a  man  may  marry.  I  have 
five  wiVej3, ' 

"  '.SilQ*(coimsellor  eft  Pangella)  : — We  are  not  limited  by  anj^^hing  but  our  want  of 
cattli^.,  '  QjecelO  has  ten  wives,  and  Pangolla  has  five. 

•",TJhigUdMwa :— No  doubt  our  practices  give  an  old  rich  man  an  advantage  over  a 
poarxn^ ;  but  if  the  man  is  wealthy,  it  is  a  good  thing  for  our  daughter,  for  she  will 
be  Well  off.  We  think  it  a  good  tiling  that  the  parent  should  send  the  child  to  the 
"pei^titi  he  thinks  pri)per. 

^'TxMteph  Letnane : — I  have  only  one  wife.  I  mamod  from  love.  But  love  is 
hani^rea  among  us  by  fltffzi  (do^vTv). 

JNTqcengana : — The  \iew  of  the  chief  is  con'oct.     We  think  it  would  be  a  wrong 
thiiir  for  a  girl' to  have  her  own  choice,  and  go  to  a  man  who  has  no  cattle. 

^endem  (Ftngo) : — ^Accor'V'ng  to  om*  old  customs,  a  girl  was  not  forced  to  many  a 

•    '  ■  t     *  . .  .  •  . . '  ' 
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man;  but  wo  got  this  custom  among  the  Kafirs.  Now,  siuco  we  liave  oome  ^nder  VmpidhiwaiMmf^^ 
Government,  we  have  reverted  to  om*  old  custom,  and  do  not  force  a  irixl  to- marry  fT^^'^v^lSJL??!'** 
agamst  her  wishes.  MmtMa. 

Greorge  Mabandhla : — ^Among  the  Fingoes  both  systems  are  practised.  .The  better  ' '  i— *— •  •  ' 
class  of  men  will  not  force  their  girls  to  marry,  but  the  other  class  will  foroethem  against  ^^*  ^*'  ^®®^* 
their  wills. 

7097.  What  is  your  law  with  regard  to  inheritance? — Un^gudhlwa :-^If  a 
chief  dies  all  his  property  is  inherited  by  the  eldest  son  of  the  great  hpuse^^.eiX/Qept  tU^ 

Eroperty  belonging  to  the  other  houses  wliich  goes  to  the  eldest  soUj.  of-.th^W 
ouses  respectively.  It  is  customary  for  the  chief  in  his  lifetime  to  appprtion 
property  to  the  different  houses,  and  if  no  such  apportionment  bfls  been: made 
everything  goes  to  the  eldest  son  of  the  great  house.  These  rules  apply  tq.ali 
alike — ^to  chief  as  well  as  to  people.  If  a  man  dies  without  leaving;  any  eon,  his 
property  is  inherited  by  his  brother,  and  failing  succession  in  the  male  Jjna,  it  ;goep  t^ 
the  chief.  The  wife  or  daughters  cannot  inherit.  The  widow  also  goes  )to  the  Iwther ; 
but  if  she  does  not  like  it  she  can  go  to  her  father's  house.  She  would  not  marry  agiaii:^ 
from  the  kraal  of  her  husband's  brother.  If  she  married  agaiu  it  would  be  from:  h/op 
father's  kraal,  and  she  would  be  "  ukidobolaed  "  again.  The  girls  would  be  taken  by 
the  brother,  who,  in  the  event  of  their  maniage,  woidd  receive  the  //.r/s/  (dowry)  for 
them,  and  if  there  was  no  brother  they  woidd  be  married  from  the  chief's  kraal,  and  the 
chief  would  receive  the  ilcazL 

7098.  Are  there  many  Christian  marriages  among  the  people  ? — There  are  many  ; 
they  marry  in  church,  some  with  "  ukulobola,"  and  some  without. 

7099.  What  is  the  native  custom  with  regard  to  land  tenure  ? — ^According  to  native 
custom  the  land  belongs  to  the  chief  and  i^  his  property.  He  might  sell  the  land  if  he 
were  moving  away  with  all  his  people.  He  could  give  leave  to  other  people  to  settle  on 
the  land  after  consulting  with  the  magistrate,  but  if  the  anipakati  objected,  he  would 
leave  it  alone.  Cases  do  happen  where  the  chief  wdll  ffive  out  land  for  a  school,  or  to  a 
native  for  a  farm,  and  he  will  allow  the  native  to  live  there,  biiib  th^  f ctrm  woidd  not  be 
alienable,  and  if  the  man  moved  away  the  land  would  revert  to  the  chief. 

7100.  How  are  lands  held  in  this  district  ? — The  land  here  belongs  to  one  person 
— ^the  Chief  Gangelizwe — and  I  think  so  it  ought  to  continue.  I:  do.  no|t  understand 
anything  about  land  being  held  on  individual  tenure,  or  separately,  by  natives.     I 

think  the  Tembus  would  prefer  remaining  as  they  arev  «  1 T  " "    '  •* 

Thomas  Tsheceli : — I  can  say  nothing  about  what  the  chief  says,    J  am  ttieowier         ...     ... 

of  a  farm  given  to  me  by  the  Amaqwati  chief  Sitonga,  who  is  now  h$re,  and  J  would  like 
to  have  title.  •  .   t 

Mangela : — I  am  li\dng  on  the  land  which  belongs  to  Dalasile.  We  Amaq'^aties 
would  hke  to  live  on  the  tribal  tenure — ^the  land  being  held  by  the  chief  for  th0  people* 

Umgudhlwa  : — Under  the  tribal  tenure,  the  chief  would  have  the  powea?  ito  dis- 
possess any  person  and  to  put  another  in  possession.  I  have  heard  of  this,,'  but  I  have 
never  done  so  myself.  The  way  in  which  land  is  allotted  is  this.  A  man;  goes  ito  the 
head  chief  and  applies  for  a  place  to  settle.  He  sends  him  to  a  petty  cliiof ,  who  'allots 
him  a  place  in  the  section  occuj>ied  by  himself.  The  man  does  not  give  the  chief  aiiy* 
thing  for  this,  but  he  has  to  work  for  the  chief  when  called  upon  without  ^rewand,  and 
generally  to  obey  his  wishes.  In  the  case,  however,  of  any  trespass  Upon  the  land 
allotted,  there  is  no  claim  for  damages,  even  if  the  trespass  took  place  in  the  night^i 
They  may  thrash  the  parties  trespassing,  but  this  is  no  formal  ofEenoc  This,  waa  oub 
law,  but  the  magistrate  has  now  made  regulations  against  trespass  oommittod  at  night.^ 

Mangele  : — The  chief  has  fairly  represented  what  our  laws  are.  i 

Thomas  Tshechcli : — The  people  here  do  not  underatand  what  a^e  Colonial  laws.' 
They  are  trying  to  loam;  but  there  is  a  good  deal  of  darkness;  therefore  for  the 
present  we  prefer  being  governed  by  our  own  laws,  as  ^pressed  by  Umgundhlwa. . 

(Umgundhlwa  here  requested  to  be  allowed  to  retire  for  a  little  wnile  to  conault. 
with  the  people.  )  ...... 

On  resuming,  Umgundhlwa  said : — ^After  careful  conaiderationj  we  say  we  are  uaed 
to  our  own  customs.  We  have  at  different  times  called  for  missionaries  and  called  fot 
magistrates.  We  are  now  considering  and  trying  to  leani  your  laws,  We  do  not  yet 
imderstand  them,  and  therefore  we  desire  to  bo  kept  under  om*  own  present  laws.  The 
treatment  we  receive  from  om*  magistrates  is  good.  We  do  not  want  canteens  at  all  in. 
the  country.  The  canteen  destroys  the  people.  A  man  takes  to  drink  and  beoomes 
impoverished.  The  people  would  not  look  upon  it  as  class  legislation  if  the  natives  weac©- 
altogether  forbidden  from  getting  drink. 

7101.  Have  you  any  thing  more  to  say  ? — ^We  hope  Gov^Etm:^e»t  will,  from*  time 
to  time,  send  persons  t^  explain  matters  to  us,  •  Wq  are  G^pveralmesat  cbildsw^iand  a  obild 
must  be  advised  every  day. 

Mendela  (Fingo) : — ^Your  children  are  glad  to  see  you.  You  gave  them  bread  and 
land  also.    You  also  gave  them  magistrates,  who  are  dealing  well  with  them. 

BBB  2 


396  NATIVE  LAWS  AND  CUSTOMS  COMMISSION. 

TTmpttdMwa,  MtmgfU^         Mangelo : — ^Thankful. 

SltoT^*^  ^Y^moOTir!  ^^^  • — (Councillor  of  Pengella) : — ^All  are  thankful  they  are  under  GovemmeDt. 

^MtndthH^'^'^  Moffistrates  have  been  given  us  by  Government,  and  we  are  glad  people  have  come  to 
.  — ^  see  how  we  live  and  deal  with  them.     We  have  no  complaint  to  bring  forth. 

Cet.24,  ISSl.  Sitonga: — We  are  thankful   for  your  commo;  to  give  advice,  and  we  hope  our 

magistrates  will  ride  us  according  to  tlie  laws  you  leave  wlicn  you  depart.     We  do  not 
know  much  about  government  laws,  wo  are  only  now  trying  to  learn  them. 

Sandili :— We  are  much  satisfied  to-day,  for  we  have  seen  you,  we  only  knew  one 
Government  before,  and  that  was  the  magistrate.  The  Kafirs  are  a  people  of  sleepy 
heads ;  you  must  keep  them  well. 

Vena : — We  are  thankful,  and  our  thankfulness  we  will  express  through  our 
mag^trate,  whom  we  hope  will  never  leave  us.  We  are  satisfied  with  the  treatment  we 
receive. 

Qoti : — ^Also  thanks.  We  have  got  a  nice  feeling.  It  is  true  we  have  sleepy  heads, 
we  want  learning. 

Sigidi : — ^It  is  true  what  has  been  said.  We  are  thankful.  Our  magistrate  spoke 
to  UB  against  joining  the  rebellion,  but  still  we  did  not  listen  as  we  have  no  heads.  We 
would  like  our  magistrate  to  stay  with  us  and  get  advised  by  them. 


Umiata,  Wednesday,  26fh  October,  1881. 

PRESENT  : 

Sir  J.  D.  Barry,  President. 

J.  Ayliff,  Esq.  |  W.  E.  Stanford,  Esq. 

E.  S.  RoLi.AND,  Esq. 

Rev.   William  Sigcnn,  Pingo  Wesleyan  Missionary,  examined. 

BeT.  WiUiam  Sigtnu,  7102.  Sir  J,  D.  Barry,']     Where  do  you  live,   and  how  long  have  you  been  a 

Oefc.  26  1881.       ulssionary? —  I  live  at  Rode,  in  Pondoland,  and  I  have  been  a  missionary  six  years. 

7103.  Do  you  know  something  of  Kafir  laws,  and  that,  generally  each  tribe  has  a 
Chief  P— Yes. 

7104.  Have  you  noticed  that  for  every  crime  there  is  a  punishment  amongst 
Kafirs?— Yes. 

7105.  If  a  man  steals,  what  is  the  usual  form  of  punishment? — ^He  is  always 
punished  by  a  fine. 

7106.  Is  the  man  tried  before  he  is  fined,  and  by  whom  is  he  tried? — ^Ycs ;  he  is 
tried  before  the  amapakati  or  oounoillors,  but  the  cluef  decides  what  the  punishment 
shall  be. 

7107.  Have  you  ever  been  present  at  the  kraal  when  a  man  is  tried,  and  seen  how 
it  is  done  P — ^Yes ;  and  the  form  and  proceedings  seemed  to  me  to  be  fair.  I  thought 
every  chance  was  given  the  prisoner.  The  amapakati  are  seated  at  the  kraal,  and 
the  accused  generally  seated  close  to  them ;  this  position  was  not  always  taken  by  a 
prisoner,  but  still  there  was  always  a  distinction.  The  ^vitne88e8  for  the  accused  sit  near 
him,  and  those  for  the  other  side  sit  with  the  chief.  Then  the  charge  is  made  before 
the  amapakati  and  in  the  presence  of  the  accused,  by  tlie  person  injiu-ed. 

7108.  Will  you  tell  us  what  took  place  at  the  last  charge  you  saw  dealt  with  ? — ^I 
will ;  it  was  a  sheep-stealing  case.  The  court  was  arranged  as  I  have  just  now  described, 
and  he  who  had  lost  the  sheep  explained  to  the  amapakati  how  he  had  lost  the 
animals ;  that  he  had  enquired  into  the  matter,  but  could  not  find  any  trace  of  them,  and 
how  that,  on  renewing  his  efforts,  he  had  traced  them  and  f oimd  them  at  last  amongst 
the  sheep  of  the  accused.  All  were  found  with  the  exception  of  two.  He  enquired  of  tne 
boys  who  had  charge  who  had  got  the  rest  of  the  stolen  property,  but  they  denied  having 
seen  more  than  those  recovered ;  the  man  had  his  suspicions,  and  a  short  time  afterwards  it 
oame  to  his  knowledge  that  these  boys  really  had  taken  the  sheep  and  sold  them.  All 
this  was  explained  to  the  amapakati,  who  then  said  to  the  accused,  "You  hear  what 
this  man  states  ?'*  "Yes,"  they  replied.  "Is  it  true  that  he  foimd  some  of  his  sheep  with 
yours  P  "  "  Yes,"  they  said ;  "but  we  did  not  take  these  sheep,  and  we  only  saw  three 
of  them  and  they  oame  into  our  flock ."  "  Is  it  true,"  asked  the  amapakati,  "  that  you 
pold  some  of  these  stoleoa  sheep  P"  to  which  the  accused  replied,  "  No,  we  only  saw  these 
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three  sheep."  "You  did  not  sell  any  then  to  another  man  P"  "No/'  said  the  boys ;  "  we  did  BeT.  muiam  Stgenu. 
not  take  any  of  the  sheep  to  sell.       Here  the  complainant  spoke  and  said,  "  Yes,  I  have      q  .  2^1881 
heard  that  these  boys  did  take  some  of  these  sheep  and  sell  them."    Then  the  amapa-  '     ' 

kati  asked  from  whom  he  heard  the  sheep  had  been  stolen  and  sold,  and  the  man 
named  the  persons,  and  the  witnesses  were  called.  It  was  proved  by  one  of  these  latter 
that  he  had  seen  these  two  boys  taking  the  sheep  along  the  river  where  the  boys  sold 
them,  and  that  he  had  spoken  to  the  lads.  Of  course  the  accused  oould  not  say  anything 
because  they  were  seen,  and  it  was  clearly  proved  that  they  had  sold  the  sheep. 

7109.  Did  the  amapakati  then  give  the  boys  the  right  to  cross-examine  the 
witnesses  ? — Yes,  they  allowed  the  boys  to  ask  the  witnesses  any  questions  they  pleased, 
and  they  did  so,  enquiring  as  to  where  and  when  such  a  thing  happened. 

7110.  "Were  there  any  other  witnesses  ? — ^No,  that  closed  the  case  as  far  as  the 
evidence  went. 

7111.  Was  anything  said  to  the  boys  as  to  their  being  innocent  or  guilty  at  that 
time? — No.  Before  the  amapakati  gave  the  verdict  they  went  to  the  chief,  and  told  him 
all  about  the  case,  after  which  the  chief  came  back  with  the  amapakati  and  said,  "  It 
is  quite  plain  that  the  boys  have  taken  the  sheep,  and  they  must  pay." 

7112.  Had  those  boys  any  property  to  pay  with? — ^No,  and  the  fine  was  paid  by 
the  father  of  the  boys,  and  this  fine  was  two  sheep  each  boy. 

7113.  How  many  sheep  had  been  lost? — Two. 

7114.  Do  you  know  whether  the  father  brought  the  sheep,  or  was  any  messenger 
sent  to  fetch  the  fine? — No,  they  sent  a  messenger  who  is  called  the  umsila  to  bring 
the  sheep. 

7115.  And  who  got  the  fine? — Some  went  to  the  owner  of  the  sheep,  and  some 
remained  with  the  chief. 

7116.  Have  you  ever  been  present  or  seen  any  case  of  witchcraft? — ^No,  sir. 

7117.  Then  you  do  not  know  anything  about  the  ceremonies  or  prooeedings  con- 
nected with  witchcraft? — I  know  a  little,  but  I  never  cared  to  go  into  them. 

7118.  In  whose  country  are  you  living? — I  am  in  Umqikela's  country. 

7119.  Does  he  try  cases  in  the  way  in  which  you  have  described  that  case  of  sheep 
stealing  ? — ^I  cannot  say  as  I  have  never  been  to  his  great  place. 

7120.  Is  there  much  crime  in  Umqikela's  country  ? —  Yes,  a  great  deal. 

7121.  Of  what  character  ? — Sometimes  there  is  Jailing,  or  wtchcraft,  and  stealing. 

7122.  What  is  done  in  the  case  of  one  mxm  killing  another  ? — They  make  him 
pay. 

7123.  What  do  you  mean  by  witchcraft  ? — They  smell  out  a  person  without  going 
to  see  the  chief,  and  they  may  kill  that  person  perhaps,  and  when  the  chief  hears  of  it 
he  sends  to  find  those  men  for  they  had  no  permission  to  kill  the  man  although  he  was 
smelt  out. 

7124.  Then  the  chief  does  not  approve  of  witchcraft  ? — ^Yes.  But  first  of  all 
people  should  go  to  the  chief,  and  if  the  chief  be  willing  then  it  is  all  right. 

7125.  Witchcraft  is  still  practised  among  the  Amapondos  ? — ^Yes,  although  it  is 
lessening. 

7126.  Have  you  any  reason  to  hope  that  before  long  it  will  cease  altogether  ? — 
I  doubt  if  the  chief  himself  really  wants  anybody  killed,  but  the  people,  as  a  nation, 
want  to  keep  the  practice  up. 

7127.  Mr.  Stanford.]  Are  you  well  acquainted  with  the  natives  in  Tembu- 
land  ? — I  am,  and  I  also  know  those  in  Emigrant  Tembuland  as  well  as  those  in 
the  Tambookie  location. 

7128.  How  do  you  think  we  should  govern  these  people,  by  their  own  laws 
or  by  Colonial  laws  ? — ^I  think  by  laws  based  on  Colonial  system  ;  selecting  the  best 
part  of  Colonial  laws  and  embodying  them  with  the   native  laws. 

7129.  Would  you  allow  the  chiefs  to  hear  cases  between  their  own  people  or  not? — 
Yes,  I  would  allow  a  chief  to  try  a  case  first,  and  then,  if  he  waa  not  satisfied 
with  the  chief's  decision  he  could  appeal  to  the  Resident  Magistrate. 

7230.  Would  you  require  always  that  two  men,  say  belonging  ti  Mantazima's 
people,  should  always  go  firat  to  their  chief,  or  if  one  of  the  parties  wished  at  once 
to  go  to  the  magistrate,  which  should  be  the  course  ? — ^I  would  rather  say  if  they 
came  to  the  office,  let  them  first  go  to  the  chief,  and  appeal  afterwards. 

7131.  What  kind  of  punishment  should  be  inflicted  upon  natives,  like  those  we 
have  to  govern  here,  for  crimes  ? — ^I   think  fines. 

7132.  What  is  the  punishment  amongst  Kafirs  for  murder  P — ^The  murderer  hafi  to 
pay  a  fine  in  cattle. 

7133.  How  much  ? — ^It  is  not  fixed,  and  depends  upon  whether  the  man  haei 
many  cattle  or  not. 

7134.  Is  he  generally  eaten  up  ? — ^Yes, 
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Rev.  JFinum  Sigmm.         7135.  What  punishment ,     under    our  Grovemment,   do  you   think    should  be 
Oct  26~i88i        inflioted  for  the  crime  of  murder  ? — I   think  a  man  should  be  hanged. 

*        *  7136.  In  regard  to  fining  for  other   crimes;  now  suppose   a   man   could   not   pay 

the  fine,  do  you  think  he  should  then  be  imprisoned  ? — If  he   says  I   have  nothing  to 
lay  with,  and  there  is  no  relation  or  anybody  to  come  forward  and  pay   for  him,    then 
think  he  should  be  put  in  prison. 

7137.  Do  natives  usually  conduct  their  own  cases  before  the  chief  ? — ^Yes,  I  think 
they  prefer  to  conduct  their  own  cases  without  agents. 

7138.  Do  you  think  it  would  be  better  in  the  Magistrate's  Courts  in  the  depen- 
dencies, that  an  order  should  be  made  that  native  cases  should  always  be  entertamed 
without  agents  appearing  ? — ^Tes,  I  do. 

7139.  Do  you  think  that  brandy  should  be  sold  to  natives  P — No,  I  should  be 
glad  if  I  did  not  see  a  single  bottle  in  the  whole  country. 

7140.  Do  you  think  that  in  the  Colony  brandy  should  not  be  sold  to  the  natives  ? — 
Yes. 

7141.  Would  most  natives  agree  with  you  in  saying  this  ? — ^The  most  of  those 
who  really  have  the  good  of  the  people  at  heart  would  agree  with  me,  but  those 
who  want  to  drink  would  not  say  so. 

7142.  Do  you  think  if  the  laws  by  which  these  people  were  to  be  governed  wotb  to 
be  written  that  it  would  be  a  good  thing  ? — Yes,  it  would  be  a  good  thing,  a  very  good 
thing  indeed,  for  then  each  man  could  see  and  know  the  law  for  himself. 

7143.  Are  there  many  natives  able  now  to  read  ? — ^Yes,  there  are  a  great   many. 

7144.  Then,  should  a  code  of  laws  be  framed,  would  you  recommend  that  such 
code  of  laws  be  translated  into  Kafir?— Yes. 

7145.  If  a  good  code  of  laws  were  framed,  do  you  think  it  would  be  possible  to 
induce  independent  chiefs  to  adopt  such  laws  ? — ^I  think  so. 

7146.  Has  the  sale  of  brandy  been  largely  introduced  into  Pondoland  ? — ^I  don't 
know,  but  at  the  great  place  there  is  plenty. 

7147.  Are  the  customs  of  the  Bacas  similar  to  those  of  the  Tembus  ? — ^Yes. 

7148.  Then  do  you  think  that  laws  made  suited  to  the  present  condition  of  the 
Tembus  would  be  equally  suitable  to  the  Bacas  and  other  tribes  in  your  neighbourhood 
in  Qxiqualand  East  ? — I  do. 

7149.  Would  you  recommend  that  amongst  those  tribes  also,  the  chiefs  ahoidd 
be  allowed  to  settle  disputes  between  their  o^vTl  people  ? — Yes,  with  the  privilege  that 
if  they  are  not  satisfied  they  coidd  go  to  the  mamstrate. 

7150.  By  Mr.  RoUand,']  How  is  it  when  the  umsila  goes  to  fetch  the  amount  of 
any  fine  that  the  people  know  he  is  the  chief's  messfenger  P — ^In  Pondoland  they  send  a 
tiger's  tail,  which  the  messenger  always  carries,  and  that  proves  he  is  not  an  imposter, 
although  as  he  does  not  always  take  this  badge  of  office,  imposters  have  been  known  to 
avail  themselves  of  the  practice  for  the  purpose  of  stealing. 

7151.  When  a  man  has  stolen  cattle  by  falsely  representing  himself  as  an  umsila 
what  is  done  to  him  ? — If  he  is  caught  he  is  fined  by  the  chief. 

7152.  You  say  that  witchcraft  is  diminishing  in  Pondoland.  Is  it  on  account  of 
your  connection  with  neighbouring  tribes,  or  is  it  because  of  the  influence  of  mission- 
aries P — Both  have  something  to  do  with  it. 

7153.  In  Tembuland  and  Emigrant  Tembuland  if  chiefs  are  to  use  a  modification 
of  Colonial  law  in  settling  cases  in  the  first  instance,  how  are  they  to  leam  the  law  ? — 
l^at  would  be  a  difficulty,  as  many  of  these  men  would  have  no  opportunity  of  acquiring 
a  knowledge  of  the  law. 

7154.  What  kind  of  men  do  you  think  ought  to  be  appointed  magistrates  in  this 
place  ? — ^I  tliink  they  should  be  those  well  acquainted  with  the  natives  and  their  affairs. 

7155.  Will  you  explain  P — There  are  some  good  men  bom  in  this  country,  mission- 
aries' sons  for  instance.  The  magistrate  should  know  the  language,  as  the  want  of  so 
doing  embarrasses  a  man  very  much. 

7156.  By  Sir  J,  D,  BarnfJ]  Are  there  many  chiefs  in  Tembuland  who  arc  able  to 
deal  with  cases  between  natives  ? — Now  the  country  is  changed  and  the  chiefs  are 
scattered,  but  I  might  mention  Matanzima,  Darala  and  Gkingelizwe. 

7157.  But  are  there  some  chiefs  who  are  incapable  of  dealing  with  a  case  fairly  P — 
There  are  some  chiefs  who  ceitainly  are  unfit. 

7158.  If  there  are  some  chiefs  unfit,  how  would  you  work  a  system  which  says  that 
all  chiefs  may  try  cases  ? — I  would  select  those  who  are  good,  and  where  they  are  not 
good,  let  Gbvemment  appoint  some  one. 

7159.  And  do  you  think  that  would  bo  acceptable  to  the  people  P — ^Yes,  I  should 
say  so: 

7160.  Neither  Matanzima,  Darala,  nor  Grangelizwe  can  road  ? — They  cannot. 

7161.  Then  how  would  you  leam  them  to  deal  according  to  the  provisions  of  this 
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written  law  ? — Gangelizwe  can  read  a  little,  but  they  could  get  somebody  to  teach  them  Rev.  Willum  Sigenu, 

the  law.  .  '  Oct.'26~i88l. 

7162.  Do  you  think  it  would  be  better  for  Government  to  appoint  a  man  as  •     »        • 
councillor  to  any   chief  having  jurisdiction,   and  this   councillor   shoidd  instruct  the 

chief  in  the  law  and  act  as  one  of  the  amapakati,   a  man  who  can  write  and,   if 
necessary,  take  the  evidence  ? — That  I  think  would]be  a  good  plan. 

7163.  Do  you  think  if  the  Government  were  to  say  that  it  should  be  so,  tibat  the 
people  would  like  it  and  that  the  chief  and  the  people  would  see  that  it  was  good?-- - 
Yes,  I  think  that  they  would  like  it. 

7164.  In  regard  to  these  cases  that  you  would  allow  the  chief  to  deal  with  in  the 
first  instance,  woidd  you  let  him  hear  a  charge  of  murder  ? — ^No. 

7165.  Cases  of  hut-burning  and  destruction  of  property? — No,  sir. 

7166.  With  serious  cases  of  theft,  where  for  instance  a  large  number  of  cattle  were 
stolen? — Yes. 

7167.  But  you  have  said  that  if  a  man  is  fined  and  he  cannot  pay,  that  the  man 
must  go  to  prison? — Yes,  so  he  should. 

7168.  Well  if  he  is  tried  by  the  chief,  where  is  the  prison? — ^He  must  go  to  the 
prison  of  the  magistrate. 

7169.  Do  you  think  it  would  be  just  for  the  magistrate  to  keep  such  men  in  prison 
without  knowing  what  has  taken  place,  and  merely  because  the  chief  has  adjudicated? — f 
I  think  in  such  cases  the  magistrate  should  try  them. 

7170.  But  the  man  has  already  been  tried,  and  it  is  only  because  he  cannot  pay 
that  he  goes  to  the  magistrate  to  be  tried? — Then  the  magistrate  must  take  the  case 
over  again  although  the  man  does  not  appeal. 

7171.  Is  that  not  a  very  cumbersome  mode? — I  cannot  say. 

7172.  Murder  cases  you  think  should  go  in  the  first  instance  to  the  magifitrateP—- 
Yes. 

7173.  In  regard  to  those  fines  in  theft  cases,  I  beUeve  the  chief  takes  some  part ; 
now  don't  you  tnink  that's  a  very  bad  thing? — It  would  be  better  if  the  chief  did  not 
take  anything. 

7174.  But  it  is  usual  for  the  chief  to  take  part  of  the  fine? — ^Yea. 

7175.  Doesn't  that  make  the  trial  somewhat  unfair? — ^Perhaps  it  does* 

7176.  Wouldn't  it  be  better  if  the  chief  got  no  portion  of  the  fine? — ^Yes,  it  would 
be  much  better. 

7177.  And  that  where  cliiefs  are  employed  by  Government  that  they  should  get  a 
salary  and  not  part  of  the  fine? — I  think  it  would  be  a  very  good  thing. 

7178.  You  say  that  a  magistrate  should  know  the  language ;  now  Major  Elliot 
does  not  know  the  language  of  the  coimtry,  yet  is  he  not  much  admired  and  a  very 
good  magistrate? — ^Yes. 

7179.  Then  where  is  the  evil? — Sometimes  a  magistrate"  cannot  always  get  a  good 
interpreter  and  a  just  man  at  the  same  time  ;  sometimes  an  interpreter  deceives  them, 
and  occasionally  puts  the  case  in  a  Wrong  way  to  the  magistrate,  and  again,  often  when 
a  man  wants  to  see  his  magistrate  personally  there  are  dSficulties  put  in  the  way ;  that 
is  how  I  look  at  it. 

7180.  How  woidd  you  deal  with  a  case  where  a  Kafir  and  a  European,  a  colonist, 
combine  together  to  break  into  a  shop  and  steal  ? — I  should  send  it  to  be  dealt  with 
at  the  office. 

7181.  According  to  Kafir  custom,  when  a  man  is  accused,  is  he  asked  what  he 
has  to  say  ? — Yes. 

7182.  And  suppose  he  won't  speak  would  he  be  punished  ? — ^I  cannot  say,  for  I 
never  heard  of  such  a  thing.  They  would  make  him,  I  think,  he  must  speak ;  if  he  did 
not  he  would  be  fined. 

7183.  But  if  he  is  fined  but  still  will  not  speak  ? — ^Thenlet  the  case  be  proceeded 
with. 

7184.  Woidd  it  not  be  better  for  the  chief  or  magistrate  to  go  on  with  the  case 
Avithout  fining  him  ? — No,  I  think  it  best,  if  possible,  to  make  the  aooused 
speak. 

7185.  By  Mr.  Stanford^]  In  naming  Gangelizwe  as  the  only  chief  in  Tembuland 
proper,  who  can  read  a  little,  and  Darala  and  Matanzima  as  capable  of  dealing  with 
cases,  have  you  not  left  out  some  others  ? — I  don't  know  any  more. 

7186.  By  Mr.  Aijlijf.']  Have  you  found  that  amongst  all  the  Kafir  tribes  you 
know  that  polygamy  is  practised.     Do  you  condemn  it  as  a  practice  that  is  evil  P — Yes. 

7187.  Is  it  your  opinion  that  it  is  desirable  for  the  good  of  the  natives  that 
they  should  not  continue  it  ? — Yes. 

7188.  Do  you  say  that,  because  the  practice  is  opposed  to  your  view  of  what  is 

Christian  law,  or  do  you  think  it  is  an  evil  from  other  oondderationB  ? — ^From  other  .  ^^ 
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Bey.  William  Sigenu.  oonsiderations  also ;  perhaps  a  rich  old  man,  having  lots  of  cattle,  may  force  a  young 

Ocfc  26^1881       ^^  ^  marry  him  whether  she  likes  him  or  not. 

'  7189.  Can  you  say,  from  your  observation,  whether  the  practice  is  lessening  or 

whether  it  prevaQs  as  much  as  ever  ? — I  don't  think  it  is  decreasing. 

7190.  I  suppose  the  rules  of  your  church  do  not  permit  a  polygamist  being  a 
member  P — ^No,  the  rules  do  not  allow  it. 

7191.  Can  you  call  to  mind  any  instance  in  which  a  polygamist,  who  has  beoome 
a  Christian,  has  applied  for  admittance  to  the  church  ? — ^I  have  had  many  such  cases. 

7192.  What  was  your  rule  in  cases  such  as  these  ? — ^We  first  of  all  take  the 
applicant  on  trial,  and  at  the  same  time  explain  that  he  will  have  to  put  all  his  wives 
away  except  one.  Of  course,  this  is  a  very  hard  trial  to  him,  and  perhaps  he  holds  out 
a  year  until  at  last  he  agrees  to  keep  one  wife  and  puts  the  others  away. 

7193.  Do  your  members  make  any  provision  for  these  wives  they  put  away  ? — ^No, 
but  if  the  woman  is  yoimg  she  can  marry  again,  and  if  she  is  old  sne  is  sometimes 
allowed  to  remain  witn  her  children  and  cattle. 

7194.  If  a  member  became  a  polygamist  would  you  put  him  out  of  your  church  P — 
Yes. 

7195.  Do  you  object  to  the  practice  of  ukulobola  P — Yes. 

7196.  If  a  member  of  your  church  practised  ukulobola  would  you  put  hJTTn  out  P — 
We  have  no  fixed  rule  as  yet  in  regard  to  members  who  might  practise  ukulobola. 

7197.  But  let  them  be  ofiicials  of  the  church  P — They  would  certaiiily  not  be 
allowed  to  practiBe  it,  and  it  would  be  stopped. 

7198.  Do  you  personally  object  to  the  practice  P — ^Yes,  I  think  it  is  bad.  I  will 
give  an  instance,  where  I  am  there  was  a  girl,  she  was  a  Christian,  and  there  was  also 
a  man,  a  cripple,  who  wanted  to  marry  her.  The  parents  of  the  girl,  who  thought  more 
of  the  cattle  tnan  of  their  child,  forced  the  girl  to  marry  this  man  for  whom  she  had  no 
affection  ;  she  cried  very  much,  and  some  time  afterwards  actually  ran  away. 

7199.  Was  this  cripple  a  heathen  P — Yes. 

7200.  How  was  the  girl  forced  P — She  was  simply  ordered  to  go. 

7201.  What  is  the  niunber  of  cattle  generally  paid  for  a  wife? — ^In  Baoaland 
about  twenty,  in  Pondoland  about  twelve  conmion  people,  in  Tembuland  about  fifteen 
or  seventeen. 

7202.  Do  you  find  that  the  father  gives  the  girl  to  the  man  who  offers  the  most 
cattle  P — ^Yes. 

7203.  Do  you  know  of  any  case  in  which  there  have  been  two  suitors  competing 
at  the  same  time  for  one  girlP — ^Yes,  I  know  of  such  a  case,  and  the  one  who  gave  the 
most  cattle  got  the  girl. 

7204.  When  a  father  arranges  that  his  daughter  shall  be  married  to  a  man,  is  it 
necessary  that  she  should  give  her  consent,  or  does  he  sometimes  insist  on  her  marrying 
the  person  she  dislikes.  Sometimes  the  father  will  merely  tell  the  girl,  that  he  is  going 
to  send  her  to  such  and  such  a  person  to  be  married,  and  whether  the  girl  be  willing  or 
not  she  must  go. 

7205.  Then  it  is  not  considered  indispensible  that  she  should  agree? — No,  they  do 
not  look  to  that  very  much. 

7206.  By  Mr.  Stanford.']  Do  you  think  the  customs  of  ukulobola  and  polygamy 
should  be  recognized  in  the  diependenciesP — Yes. 

7207.  Before  whom  should  cases  arising  out  of  these  customs  be  heard  P — ^I  think 
cases  in  connection  with  these  customs  should  go  to  the  ofiice  in  the  first  instanoe, 
without  going  to  the  chief. 

7208.  If  a  woman  left  her  husband,  both  being  heathens,  and  the  wife  refused  to 
return,  would  you  allow  the  chief  to  settle  such  a  case  or  notP — ^Yes,  I  woidd  allow  the 
chief  to  settle  it. 

7209.  Do  you  think  that  the  Government  should  recognize  all  the  marriages  of 
these  people  or  notP — I  do  not  think  so,  only  the  first  wife 

7210.  Would  you  apply  this  rule  to  the  chiefs  alsoP — ^No. 

7211.  Would  you  allow  the  chiefs  to  marry  as  many  wives  as  they  liked  P — ^Por 
myself  I  would  not,  but  I  would  not  interfere  at  present. 

7212.  Do  you  think  that  at  present  it  would  be  safe  to  tell  the  natives  that  we  will 
not  allow  them  to  marry  as  many  wives  as  they  like,  and  the  chiefs  alsoP — ^Not  just  now. 

7213.  Do  you  think  it  would  be  a  good  thing  to  register  all  the  marriages  amongst 
the  natives  P — Yes. 

7214.  How  would  you  do  itP — If  there  was  any  young  man  about  to  mairy  it 
shoidd  be  reported  at  the  office,  and  the  magistrate  could  register  the  marriage. 

7215.  Wlien  he  wanted  to  register  the  second  ^vife  would  you  allow  itP — ^No. 

7216.  Do  you  think  this  can  be  done  now,  or  must  we  waitP — ^I  think  it  could  be 
done  now. 
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7217.  Would  you  make  the  chief  do  that  also^  register  one  wife,  aad  not  reoognize  Her.  mnum  8igmu, 

any  of  the  others?— Yes.  \  Ocfc  Iw^iasi 

7218.  Do  you  think  that  that  would  prevent  their  marrying  more  wives,  or  not? —  *     ' 
I  cannot  say,  but  in  time  it  might,  hecause  when  a  woman  has  children  and  other 
women  also  have  children,  when  they  want  to  get  inheritance  they  would  come  to  the 

office,  and  iJie  magistrate  would  say,  "I  only  know  of  one  wife  that  was  reported  here, 
I  don't  know  about  the  other  wives,  so  I  cannot  say  anything  about  the  property  for 
them."    I  think  such  a  system  would  stop  it. 

7219.  Would  you  have  any  fee  payable  on  registration? — ^Tes,  a  small  fee  of,  Bay, 
five  shillings. 

7220.  You  said  just  now  that  you  thought  it  advisable  not  to  make  at  present 
a  change  which  recognized  one  wife  and  not  the  others  P — ^I  meant  to  say  that  it  woidd 
not  be  wise  to  apply  this  rule  to  the  chiefs  just  now,  but  you  might  do  so  with  the  others, 

7221.  Do  you  think  we  might  limit  the  number  of  dowry  to  be  paid  for  wives  P — ^I 
think  it  is  a  good  thing  to  fix  the  maximum  nimiber  of  Cattle. 

7222.  Do  you  think  the  people  would  like  it? — I  don't  know. 

7223.  By  Mr.  Rolland,']  jDo  the  marriage  customs  of  the  Pondos  tesemble  those  of 
the  other  Kafir  tribes? — Yes. 

7224.  Do  the  men  imdergo  the  rite  of  circumcision  before  the^  can  many  among 
the  Pondos? — The  Pondos  do  not  circumcise,  it  is  the  law  of  their  country,  and  the 
chief  is  not  circumcised. 

7225.  If  Umqikela  was  circumcised,  would  the  people  do  the  same  thing P — ^Yes, 

7226.  Do  the  Baca^  circumcise? — ^No. 

7227.  Why? — Also  on  account  of  the  chief  not  being  circumcised. 

7228.  Do  you  know  the  reason  of  the  chief  not  bein^  circumcised? — ^No,  I  cannot  teU. 

7229.  Among  the  natives  generally,  if  the  ukulobola  were  paid  in  money  instead 
of  cattle,  would  it  be  admitted  r — ^Many  of  the  Pingoes  now  take  money  instead  of 
cattle ;  the  amount  being  regulated  by  the  price  of  the  latter. 

7230.  If  they  take  money  for  the  ikazi,  what  is  the  money  given  forP — ^The 
parents,  as  compensation,  take  the  money  because  they  brought  up  the  child,  and  it  is 
to  repay  them  cost  and  trouble. 

7231.  By  Sir  J,  D.  Bany.l  If  in  Pondoland  a  man  did  circumcise,  would  he  be 
punished? — Yes,  he  would  be  almost  eaten  up. 

7232.  Have  you  ever  known  a  case  in  which  a  man  has  been  eaten  up  because  ho 
tried  to  circumcise? — I  have  not  seen  a  case  myself,  but  I  have  heard  of  it, 

7233.  Do  the  Fingoes  living  in  Pondoland  circumcise  amongst  themselves  P — ^No, 

7234.  Are  there  Kafirs  living  amongst  them? — ^Yes. 

7235.  And  are  they  also  prohibited  from  exercising  the  rite  P — ^Yes. 

7236.  Did  the  chief  come  to  the  conclusion  that  he  would  not  oiroumoifie  after 
calling  together  his  amapakati,  or  was  he  simply  afraid  to  oiroumoiseP — ^I  cannot  say, 
but  it  is  the  law. 

7237.  Why  did  they,  and  how  did  they,  make  that  law? — ^I  do  not  know,  but  they 
follow  the  example  of  the  chief. 

7238.  What  custom  is  there  among  the  Pondos  now  which  is  observed  on 
introducing  a  man  to  the  status  of  manhood  P — ^It  is  only  when  he  is  married  that  he 
becomes  a  man,  and  that  he  does  at  nineteen  or  twenty. 

7239.  You  say  that  the  evil  of  ukidobola  is  that  it  leads  to  compulsory 
marriages? — ^Yes. 

7240.  Well,  suppose  the  law  stopped  these  compulsory  marriages,  would  you  still 
find  any  evils  in  ukulobola  ? — ^Yes,  because  they  would  not  give  up  forcing,  although 
it  would  not  be  practised  openly. 

7241.  Supposing  a  woman  woidd  not  marry  a  man,  what  would  the  Pondo  law 
allow  to  be  done  to  her  ? — If  she  persisted  in  refusing,  the  law  would  not  f oroe  her, 
although  the  parent  might  be  unkind  to  her. 

7242.  Is  there  a  custom  in  Pondoland,  a  modem  custom,  by  which  the  man  runs 
away  with  the  girl,  and  afterwards  comes  to  the  father  and  arranges  about  the 
ukulobola  ? — Yes,  there  is  such  a  custom,  and  that  is  becoming  very  genend. 

7243.  In  that  case  it  is  the  girl's  consent  which  settles  the  marriage  P — ^Yes. 

7244.  Are  her  people  satisfied  with  that  if  the  ukulobola  arterwards  paid  is 
sufficient  ? — ^No,  and  it  leads  to  a  constant  claim  for  ukulobola  during  the  marriage, 
and  the  claim  continues  until  the  woman  becomes  quite  old;  still  the  woman  would  not  be 
given  up  by  the  man,  and  the  law  would  not  compel  the  husband  to  give  h^  up,  provided 
he  paid  the  ukulobola. 

7345.  In  Tembuland  you  say  it  would  be  well  to  register  the  first  wife ;  now  if  the 
law  said  that,  do  you  think  any  people  would  register  imleBS  you  fined  them  for  not 
registering? — If  a  law  was  made  that  all  young  men  must  oome  to  the  offijoe  and 
register,  iJ  would  be  obeyed.  .        ..    .       :    ooo 
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Kev.  Dr.  CaUaumy^         7246.  Which  One  should  he  register,  his  first  wife,  or  the  wife  lie  wants  to  make 
Bishop  ofSt. John's,  ijjg  ^ef  wifeP— That  I  cannot  decide. 

Oct.  26, 1881.  7247.  Which  is  the  first  wife  in  Pondoland? — Usually  the  first  wife  is  tiie  one 

fijrst  married,  except  in  the  case  of  chiefs. 

7248.  Do  you  think  the  natives  would  like  it  very  much  if  we  registered  all  their 
wives? — ^Yes,  they  would  be  glad,  but  it  would  encourage  them  to  take  more. 

7249.  When  a  man  takes  a  second  wife,  the  other  being  still  alive,  does  he  aasiPT) 
any  property  to  the  house  of  the  second  wife  P — ^No,  he  does  not ;  he  first  begins  By 
borrowing  a  cow  from  the  great  house  for  the  use  of  the  other  house,  and  afterwaids 
sets  aside  from  his  earnings  property  for  a  second  house,  and  what  that  house  earns  also 
belongs  to  it. 

7250.  Can  a  man,  during  his  lifetime,  deprive  the  second  house  of  what  he  hai 
once  given  it? — ^No,  he  cannot. 

7251.  What  he  gives  remains  as  a  settlement  for  the  benefit  of  that  house? — ^Tea, 
for  the  benefit  of  that  house  and  the  children. 

7252.  Now,  if  you  register  first  wives,  do  you  think  that  a  man  would  still  go  on 
having  second,  third,  fourui,  and  fifth  wives,  unless  you  punished  him? — ^Yes,  I  think 
they  would. 

7253.  In  regard  to  individual  tenure,  is  there  any  such  thinfip  in  Pondoland?— I 
only  know  of  one  case,  that  of  James  Soudini,  a  Fingo,  to  whom  the  chief  Gteoelo  gaye 
a  farm  on  which  he  lives  together  with  his  son.  The  father  himself  is  at  ptreaoot 
residing  at  Osborne  station  in  Bacaland.  The  son,  I  mi^ht  say,  is  a  CSuistian,  and  has 
only  one  wife.  On  this  piece  of  ground  there  are  otner  natives.  The  duel  ga^e 
Soudini  a  oertifioate  in  writing.     Omer  Fingoes  have  locations,  but  have  no  writing. 

7254.  By  Mr.  Stanfm'd,\  Were  any  boimdaries  pointed  out  to  this  piece  of  land?— 
Nothing  except  the  native  boundary  of  the  ulamlo  or  stream. 

7255.  How  close  to  this  man's  kraal  were  those  of  other  natives? — ^They  are  mixed 
togetheri  and  they  are  all  imder  the  authority  of  the  chief. 


The  Right  Reverend  Henry  Callaimyy  Bishop  of  St.  John's,  examined. 

7256.  By  Sir  J.  D.  Barry, "]  What  is  the  extent  of  the  bishopric  of  Saint 
John's  ? — From  the  Umzimkulu  to  the  Colony,  and  from  the  Drakensberg  to  the  sea. 

7257.  You  have  had  an  extensive  acquaintance  with  native  la«7S  and  customs?— 
Yes,  both  here  and  in  Natal. 

7258.  Have  you  observed  a  similarity  in  their  laws  and  customs  ? — ^In  manj 
respects  there  is  a  great  difEerence,  I  refer  to  the  Zulus  particidarly. 

7259.  It  is  proposed  to  codify  the  native  laws  here,  do  you  think  that  a  good 
thing  ? — ^In  Naf  al  they  attempted  to  codifv  the  native  law,  but  it  never  sueoeeded  in 
regard  to  some  of  the  laws.  I  was,  when  m  Natal,  constantly  corresponding  with  % 
Secretary  of  Native  Affairs  and  discussing  matters. 

7260.  In  what  respects  was  the  code  a  failure  ? — ^I  think  that  the  marriage  law 
was  a  failure.  When  1  speak  of  the  Natal  code  as  a  failure,  I  do  not  refer  to  the  later 
code  of  1875. 

7261.  What  was  the  law  then,  and  how  was  it  a  failure  ? — Some  of  the  providou 
were  very  good  indeed.  I  was  sorry  for  the  sake  of  those  provisions  that  it  should  not 
have  been  a  success.  For  instance,  one  of  those  provisions  was  the  recognition  of  the  bA 
of  a  Christian  society  springing  up  among  them ;  a  provision  was  made  mat  the  girl  should 
possess,  in  intended  marriages,  a  veto  as  to  the  disposal  of  her  person;  that  the 
ukidobola  should  be  limited,  and  that  it  might  merge  with  the  consent  of  the  parfiei 
into  a  kind  of  provision  for  herself  and  children.  One  of  the  great  evils  was  the  fine 
for  a  man  marrying  independent  of  ukulobola.  The  natives  spoke  to  me  and  said 
they  could  not  understand  how  it  was  that  white  men,  the  missionaries,  and  the  Gtovem- 
ment, — ^the  missionaries  in  particidar —  so  strongly  objected  to  ukulobola,  yet  took  £5 
of  it  for  themselves.  The  consequence  was  this,  that  owing  to  the  interference  of  aiuJi 
a  law  many  of  the  people  did  not  marry,  and  the  magistrates  began  to  find  that  instead 
of  there  being  marriages  there  were  cohabitations.  One  of  the  magistrates  told  me 
that  he  woidd  punish  this  severely,  and  when  I  asked  him  by  what  law,  he  could  not  say ; 
it  was  impossible  to  punish  them. 

7262.  Were  there  any  other  evils  in  connection  with  the  Natal  code,  or  attempted 
code,  you  found  ? — ^The  official  person  who  was  appointed  to  be  present  at  the  mamage 
was  not  always  to  be  depended  upon,  because  I  believe  that  he  received  consideration  for 
oonoealinjT  the  fact  that  the  girl's  consent  was  not  given^  and  you  could  not  rely  on  the 
native  official  witnesses. 

7263.  Would  you  remedy  those  evils  and  reserve  the  good,  or  abolish  the  law 
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altogether  ? — That  law  I  believe  has  been  aboKshed,  but  I  might  mention  that  I  urged  Key.  Dr.  Oaihw^ 
upon  the  Council  to  preserve  the  more  valuable  points;   but  the  members  of  the ^"^ ^^ Johm'e. 
liegislature  could  not  make  distinct  laws  for  the  purpose  of  defining  and  regulating  or      Oofc;  2«,  1881; 
formally  legalizing  what  was  regarded  as  an  evil.     It  would  perhaps  better  explain  my 
meaning  if  I  were  to  point  out  that  in  France  there  is  a  law  for  the  regulation  of 
prostitution,  they  do  not  legalize  it,  and  it  seems  to  me  the  same  might  be  done  in  regard 
to  polygamy,     we  might  regulate  it  without  giving  it  the  moral  sanction  of  a  law^ 

7264.  How  would  you  regulate  polygamy  here  ? — Firstly,  it  does  not  appear  to 
me  to  be  desirable  to  attempt  to  restrain  polygamy  by  direct  legislation^  because  such 
legislation  would,  in  the  first  place,  fail ;  secondly,  because  if  the  native  gave  an  exteiHal 
obedience  to  the  law,  there  would  follow  a  greater  evil  in  the  form  of  concubinagej  and 
by  indirect  legislation  it  should  be  discouraged  as  being  against  all  higher  social  order ; 
thirdly,  it  cannot  be  tolerated  in  the  Church.  That  is,  polygamists  cannot  be  admitted  as 
members  of  the  Church,  because  the  Church  is  an  association  founded  on  certain  defined 
principles,  and  has  for  its  object  the  formation  of  a  certain  state  of  society  with  which 
polygamy  is  not  compatible.  Fourthly,  I  feel  strongljr  that  Christianity  should  not  be 
employed  to  exercise  a  coercive  force  on  men's  mmds  through  the  advantages  or 
disadvantages  of  secular  matters  or  temporalities  to  be  gained  by  a  profession  of  faith. 
Fifthly,  when  natives  apply  for  membership,  or  ask  leave  to  settle  on  mission  stations, 
that  is  on  land  supposed  to  belong  to  the  missionaries,  they  are  always  informed  on  the 
subject  of  polygamy.  Sixthly,  in  the  case  of  a  native  settling  on  the  station,  or  becoming 
a  member  of  any  Qiristian  society  on  certain  terms,  and  if  one  of  those  terms  is  that,  on 
becoming  a  poly^amist  he  must  leave  the  station,  it  is  no  hardship  for  him  to  be  obliged 
to  leave  on  mreakmg  the  rules  of  this  society  of  which  voluntarily  he  became  a  member  on 
certain  conditions.  Seventhly,  whether  it  is  desirable  to  have  such  a  rule  is  a  matter  of 
opinion,  but  the  rule  in  Christian  villages  becomes  an  indirect  method  for  suppressing  poly- 
gamy. Speaking  generally,  this  question  only  arises  amongst  men  who  have,  in  some  way 
or  other,  become  connected  with  a  Christian  society.  Eighthly,  it  would  be  very 
desirable  that  there  should  not  be  two  kinds  of  villages,  one  under  Christian  and 
secular  rule,  the  other  imder  purely  secular  rule.  It  appears  to  me  extremely  desirable 
that  the  Government  shoidd  come  to  some  understanding  with  the  missionary  bodies  on 
that  subject. 

7265.  How  would  you  propose  that  the  Government  should  deal  with  polygamy 
with  a  view  of  ultimately  putting  it  down  ?— As  a  question  of  policy  rather  than 
morality ;  as  an  existing  evil  which  they  cannot  suppress.  It  must  lake  ages  to  change 
that  moral  condition  of  the  people  upon  which  polygamy  rests,  and  any  attempt  by 
direct  legislation  to  put  it  down  would  create  evils. 

7266.  What  steps  do  you  think  the  Government  may  now  take  with  the  view  of 
ultimately  eradicating  it,  or  would  you  advise  it  to  take  none  P — ^I  can  recommend 
nothing  more  than  tms  ;  to  recognize  the  fact  of  the  Christian  missionary  working  in 
the  midst  of  the  people  as  the  thin  edge  of  the  wedge  to  break  up  their  present  social 
condition;  to  support  the  missionaries  in  their  work,  rendering  it  the  means  of. 
ultimately  destroying  the  evil  by  educating  the  Kafir ;  to  countenance  the  mission 
Kafir,  the  Church  mode  of  marriage,  and  everjrthing  you  can;  and  in  that  way 
indirectly  suppress  polygamy.  These  woidd  stand  up  as  an  example  and  means  of 
teaching. 

7267.  It  has  been  suggested  that  we  should  register  only  one  wife  and  not 
recognize  the  oJBFspring  of  any  other  wife  or  the  status  of  any  other  wife  in  law,  and  by 
that  means  the  Kafirs  will  find  the  folly  of  contracting  second  marriages,  seoinc  that 
contracts  in  connection  with  ukulobola  cannot  be  entertained  in  court? — I  have 
considered  the  question  from  this  point  of  view,  and  at  one  time  I  thought  we  might 
register  only  one  wife,  but  I  think  it  woidd  be  interfering  so  extensively  with  their  law 
of  inheritance  that  it  would  be  a  failure  and  lead  to  a  great  deal  of  disorganization 
throughout  the  country. 

7268.  How  would  it  interfere  with  inheritance? — Because  the  whole  system  of 
inheritance  depends  upon  the  question  of  polygamy.  It  has  been  said  that  the  second 
and  third  wives  have  property  settled  upon  them  during  their  lifetime,  property  which 
cannot  be  disturbed  by  the  husband,  and  although  they  are  not  wives,  and  although 
their  offspring  are  bastards,  there  is  this  gift  or  settlement  which  the  law  woidd  and 
ought  to  recognize  without  recognizing  polygamy. 

7269.  As  I  imderstand  the  Kafir  social  system  it  is  this :  the  man  is  at  the  head ; 
there  is  his  chief  wife,  and  his  other  wives  with  whose  property  he  has  no  legal  right  to 
interfere,  the  heir  in  the  event  of  the  man's  death  being  the  eldest  son,  and  if  that  son 
be  a  minor  the  woman  is  head? — ^Until  the  majority  of  the  eldest  son  she  has  the 
management  of  that  house ;  the  eldest  son  of  each  house  is  its  heir. 

ooc  2 
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Ber.  Dr.  •  GHkwajf,         7270.  When  the  eldest  son  of  the  great  wife  comes  to  age,  has  he  any  control  over 
Biahop  <yf  St.  John's,  that  property  ?—No. 

Oct.  26, 1881.  7271.  It  has  been  said  that  a  Kafir  husband's  gifts  to  the  second  and  third  houses 

oaitQot  be  disturbed,  and  therefore  no  injustice  would  be  worked  upon  the  second  or 
thihi  wife,  or  the  offspring  of  such  wives,  if  the  law  did  not  recognize  any  wife  but  the 
one? — ^In  my  opinion  it  is  not  correct  to  say  that  the  women  hold  property  in  the  eeme 
of  a  settlement.  It  seems  to  me  that  as  the  chief  is  regarded  as  the  owner  of  everything 
in  the  country,  theoretically  speaking,  though  he  is  not  so  practically,  so  tiiie  husband 
is  theoretically  the  owner  of  everjrthing  in  nis  kraal.  The  way  the  individual  wives 
get  property  is  by  what  is  termed  XJkupaku.  The  father  gives  as  many  cattle  to  his 
dau^ter  when  she  goes  away  from  nis  house  as  sometimes  equals  the  ukulobda 
received  by  him ;  these  cattle  remain  hor  property  and  the  property  of  her  house,  and 
the  husband  takes  care  of  this  property,  to  which  she  may  add  by  her  labour,  and  her 
husband  may  allow  her  to  do  so,  provided  he  does  not  require  her  labour,  and  thus  she 
can  work  for  herself  and  children.  The  gifts  of  her  husband  do  not  constitute  anything 
like  the  bulk  of  her  property. 

7272.  "Would  not  the  Kafir  property  of  second  wives  and  their  children  be  sufficiently 
protected  if  the  law  were  to  regard  that  property  as  a  settlement  upon  the  houses  to 
which  the  wives  respectively  belong,  and  refuse  to  treat  the  status  of  the  seoond  and 
third  wives  as  one  involving  the  completion  of  the  marriage  tie? — ^In  my  opinion  the 
native  would  regard  such  a  law  as  an  attempt  to  suppress  entirely  polygamy;  they 
would  become  restless,  and  their  feelings  would  be  shocked  at  making  concubines  of 
their  seoond  or  third  wives,  and  if  registration  were  required  they  woidd  refuse  to  register 
at  all.  These  second  and  third  wives  have  a  respectable  status  amongst  the  Kafirs,  and 
such  a  status  that  in  the  absence  of  children  by  the  first  \*if  e,  the  heir  can  be  provided 
by  iEidoption  for  the  great  house.  I  also  think  that  if  the  law  were  to  register  only  one 
wife,  and  refuse  to  register  others,  Kafirs,  when  they  understood  the  object  of  this  law 
to  be  the  non-recognition  of  the  legal  status  of  the  second  or  third  wives,  would,  as 
I  say,  probably  refuse  to  register  at  all. 

7273.  Do  you  think  that  in  the  present  condition  of  the  natives  within  Teniibuland, 
it  would  be  better  for  Government  to  register  all  wives? — I  think  it  would  act  benefioiaUy 
on  the  question  of  property.  At  present  almost  all  their  disputes  are  on  questions 
arising  from  ukulooola  and  polygamy,  and  the  adjudication  of  these  cases  would 
become  very  much  more  simple,  because  you  could  follow  up  by  documentary  evidence 
all  daims. 

7274.  Would  not  such  a  system  aid  greatly  in  abolishing  polygamy  when  the  time 
arrived  for  doing  soP — I  think  it  would,  but  before  you  can  get  rid  of  polygamy,  you 
must  alter  the  moral  condition  of  the  people.  It  must  be  an  influence  in  their  own 
minds,  and  not  an  influence  formed  by  law. 

7275.  As  to  ukulobola,  what  do  you  regard  it  tx)  beP — ^It  was  at  first  simply  a 
friendly  interchange  of  gifts  between  the  families  of  the  two  persons  manying ;  the 
parents  of  the  bnde  and  the  parents  of  the  bridegroom.  It  is  not,  in  my  opinion,  a 
mere  question  of  barter ;  it  creates  a  friendship  between  families.  Now,  nowever,  in 
cases  it  assumes  the  character  of  bartering.  The  word  Tenga^  which  means  buy  or 
barter,  is  used  in  speaking  to  their  wives  when  the  husbands  are  displeased,  throwing  it 
reproachfully  in  their  teeth. 

7276.  Does  the  receipt  of  the  ikazi  by  the  bride's  father  create  any  obligation  on 
him  to  support  her  in  cose  she  afterwards  becomes  destitute  or  deserted  P — ^Tes,  it  oonf en 
rights  ana  obligations;  the  bride's  family  is  bound  to  provide  medical  attendance  for 
about  a  year  after  marriage,  and  he  has  a  right  to  interfere  in  her  behalf  should  his 
daughter  be  ill-treated  in  any  way.  We  are  too  apt,  at  times,  to  look  at  Kafir  ousiomB 
through  our  English  mode  of  thought,  and  thus  put  wrong  interpretations  upon  them. 

7277.  Do  you  condemn  ukulobola  ? — Of  course  there  are  objections.  We  have 
not  seen  our  way  clear  to  pass  any  law  about  it.     We  try  to  discourage  it. 

7278.  Has  it  not  some  merits  ? — Yes.  In  the  first  place  it  is  a  protection  to  the 
virtue  of  the  maiden,  which  would  cease  to  have  the  same  value  if  the  girl  was  spoiled, 
and  therefore  people  look  after  her  virtue.  Ukulobola  also  prevents  young  people 
marrying  too  early.  The  man  must  be  grown  up  and  have  a  position,  and  thus 
immature  marriages  are  prevented  ;  for  yoimg  marriages  among  Kafirs,  where  they  do 
take  place,  generally  give  rise  to  a  great  deal  of  quarrelling,  also  a  frequent  tendency  to 
appeal  for  oivorce,  and  is  equivalent  to  practising  polygamy  but  in  another  form ; 
These  are  some  of  its  merits. 

7279.  By  Mr.  Stanford,']  In  case  of  any  registration  system,  woiddyou  recommend 
that  a  fee  be  charged  P — I  thmk  it  would  be  an  obstacle  to  registration. 

7280.  In  your  experience  have  you  found  that  Kafir  married  women  hold  a  servile 
position  or  not  P — They  are  theoretically  and  practically  servants  of  the  men,  and 
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subject  to  him.    The  second  wiyes  are  also  subject  to  the  &st  wives^  and  a  first  wife  is  Ber.  Dr.  ( 
pleased  when  her  husband  gets  a  second  wife,  for  it  not  only  improves  his  position  but  ^'•*^*'  ^ 
hers;  she  has  then  a  servant,  and  thus  it  is  with  the  second  wife.    I  do  not  know      Oct..2«, 
whether  it  is  the  custom  here  as  it  is  in  Natal ;  but  there  polygamy  is  regarded  in  a  very 
difierent  light  from  that  in  which  most  white  men  look  upon  it,  as  the  mere  possession  of 
from,  say,  nve  to  ten  wives.    The  normal  condition  of  the  pdygamist  among  the  Kafirs 
appears  to  be  this : — That  a  man  marries  a  wife,  and  they  live  together  quite  oomfort* 
ably  imtil  a  certain  period.     The  woman  loses  her  sexual  appetite  long  before  the  tnan 
loses  his  vitality,  ana  the  woman  is  oil  ended  by  intercourse  after  she  reachies  frcm  her 
thirty Hsixth  to  her  fortieth  year.     They  have  a  custom  or  rule  amongst  them  which   - 
holds  that  it  is  not  decent  or  proper  for  a  mother  to  be  suckling  a  baby  at  the  same 
time  as  her  married  daughter.     These  two  facts  are  physical  causes.    The  woman  will 
tell  her  husband  ''  the  time  is  now  coming  when  I  shall  go  and  live  with  the  children,'' 
meaning  with  her  eldest  son.    Then  she  goes  on  to  say  mat  he  (her  hnsband)  shall  be 
her  father,  and  that  he  must  get  himself  a  second  wife.    She  helps  him  to  get  a  second 
wife,  if  she  has  cattle,  and  he  gets  one,  and  this  second  wife  is  under  her  for  one  year 
in  the  house  with  her  husband.    At  the  end  of  that  time  she  leaves  him,  and  goes^  to 
Hve  with  her  eldest  son,  and  she  is  still  regarded  as  a  great  wife.    Of  thekraal  to  which 
she  goes  she  is  the  head.    There  is  nothing  unpleasant  between  the  parties ;  wherever 
she  goes  she  is  treated  kindly. 

7281.  Then  the  man  can  do  this :  he  ccui  establish  the  second,  the  left  hand  side  of 
the  house,  and  also  a  third  wife,  an  Intaba,  who  is  in  a  kraal  by  herself,  and  entirely 
independent  of  the  two  other  wives  P — He  has  a  right  hand  chief  wife,  and  a  left  hand 
chief  wife ;  but  the  left  hand  wife  is  dependant  upon  the  right  hand ;  but  the  Iniaba  is 
independant  of  both.  The  sons,  however,  at  times  complain  that  the  fathers  take  too 
many  wives,  which  interferes  with  the  ukulobola. 

7282.  Is  the  Kafir  law  of  ukidobola  generally  well  understood  amongst  themf-^ 
I  presume  so.    They  are  generally  pretty  shrewd  in  understanding  such  matters. 

7283.  Their  law  of  inheritiuice  also  P — Although  it  appears  to  us  so  entangled, 
they  imderstand  it. 

7284.  Do  you  think  in  their  present  condition  it  is  advisable  to  retain  those  laws  P 
— ^I  think  that  any  legislation  for  the  Kafirs  must  begin  in  a  very  small .  way,  and 
gradually  grow  up  with  their  capabiUty  to  receive  legislation. 

7285.  Bo  you  think  it  is  advisable  at  the  present  time  to  introduce  any  changes 
affecting  their  marriage  laws  ? — ^I  do  not  at  all  like  the  notion  of  interfering  with  the 
law  in  regard  to  polygamy.  I  think  it  would  create  a  great  deal  of  disturbance.  I 
should  not  like  to  int^ere  with  it,  excepting,  perhaps,  if  it  could  be  done  indireotlyi 

7286.  Woidd  you  make  any  distinction  in  this  respect  between  the  natives  in  the 
colony  and  those  in  the  dependencies  P — ^I  would  not.  1  woiddrather  trust  to  the  grow-: 
ingup  of  a  Christian  state  of  society  among  them,  to  be  the  thin  edge  of  the  wedge  to 
spEt  m)  their  social  habits,  than  any  direct  legislation. 

7287.  Would  you  apply  the  same  means  to  the  natives  within  the  colony  as  to 
those  without  P — I  would, 

7288.  By  Mr.  Ai/li^.']  Do  you  think  courts  presided  over  by  our  magistrates  in 
the  native  dependencies  snoidd  formally  recognise  polygamy  P — ^In  all  questions  of 
property  I  should,  because,  although  I  am  as  anxious  as  can  be  that  lejgislation  and  the 
administration  of  justice  shoidd  fall  into  the  hands  of  white  mi^zistrat^,  we  could  not 
ignore  the  property  question,  unless  we  gave  up  the  governing  of  the  territory. 

7289.  Don't  you  think  that  it  would  be  incompatible  witn  the  duty  of  our  magis- 
trates to  order  one  of  the  wives  of  a  polygamist  to  return  to  lus  kraal  if  he  showed  mat 
she  had,  contrary  to  Kafir  law,  left  him  ? — I  have  known  such  attempts  made.  Magis- 
trates have  ordered,  but  women  have  not  obeyed.  I  should  recommend  that,  in  a  case 
of  that  kind,  it  should  be  dealt  with  according  to  native  law.  An  unhappy  wife  may, 
at  any  time,  by  application  to  her  friends,  get  the  difficulty  settied;  there  is  generally 
some  cause,  some  attachment  to  another  man,  and  I  think  that  if  magistrates  were 
limited  as  to  how  the  property  should  be  settled,  whenever  she  has  a  claim  upon  the  man 
for  restitution,  it  would  meet  the  difficulty.  I  feel  that  polygamy  is  a  great  evil,  but  I 
do  not  see  how  we  can  get  rid  of  it.  All  questions  of  property  might,  however,  come 
under  the  magistrate,  who  I  should  like  to  see  everywhere.  The  great  thing  for 
Government  to  do  is  to  take  such  steps  as  to  give  security  to  life  and  property.  Until 
this  is  done,  their  customs  must  be  left  to  stand  by  themselves. 

7290.  If  it  becomes  our  poUcy  to  recognize  polygamy  at  all,  it  may  be  important 
to  know  when  a  native  marriage  can  be  deemed  to  be  completed,  can  you  tell  us  whether 
any  ceremony  is  known  which  fully  indicates  the  fulfilment  of  the  marriage  contract  P — ^I 
timikthatstrictly  speaking,  the  ukulobola  is  the  onhrstrinp^t  oertifioation  in  regard  to  mar^ 
riage.    Of  conirsetiiere  are  certain  eeremoniesw  ■  The  native  woman . vary  ooramonly  maheg 
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^obdP  BLJ^^*  *^®  ^^?^  *^  *^®  young  man  rather  than  the  reverse.    When  they  have  met  and  agreed  that 

^^^ **  they  like  eaoh  other  she  ^oes  to  his  kraal,  and  if  she  is  received,  a  goat  is  filled,  and 

Oct.  Ml  1881..      after  that  the  matter  is  discussed.     The  marriage  takes  place  in  this  wav,  and  there 

really  is  no  necessity  for  the  man  to  be  present.  The  woman  goes  witn  a  party  of 
maidens  on  the  day  agreed  on  for  the  marriage  to  the  kraal  of  the  father  of  her 
husband,  and  dances,  oome  people  say  the  dance  is  the  essential  token  of  marriage 
being  public ;  but  I  do  not  think  it  is  more  important  than  our  breakfast.  She  then 
proceeds  to  address  her  father-in-law,  saying,  '*  lou  are  now  my  father.  I  have  left 
my  own  father's  kraal,  and  have  come  to  you.  I  feel  mjrself  under  your  protection." 
Such  is  the  ceremony,  and  she  stays  there  three  days,  and  then  goes  into  the  hut  pro- 
vided for  her,  and  takes  her  place  amongst  the  family.  I  think  that  ukulobola  is  the 
gr^t  essential. 

7291.  Ib  it  not  a  fact  that  claims  for  more  ukulobola  are  frequently  made  P — I 
have  known  a  claim  for  ukulobola  made  when  a  man  has  grandchildi^n,  because  at  the 
time  he  married  he  took  away  his  wife,  and  on  accoimt  of  war,  stayed  away  until  he 
had  grandchildren,  and  on  his  return  her  relations  came  to  him  for  ukulobola.  If  no 
properby  is  given  to  the  bride's  f amilv,  that  man  is  always  in  debt.  The  children  do 
not  even  belong  to  him,  but  to  his  wife's  family,  who  can  claim  them. 

7292.  Have  you  considered  whether  the  !^afir  law  here  as  to  marriage,  should  be 
applied  to  natives  living  within  the  colony  proper  P — ^A  uniformity  of  hw  would  be 
desirable ;  but  laws  may  be  applicable  in  the  colony,  but  not  applicable  here. 

7293.  By  Mr.  Bolland,']  Do  you  think  the  Kafirs  in  our  dependenciee  would  accept 
a  limitation  of  the  ikazi  as  proposed  in  the  Natal  code  P — ^Whatever  laws  we  may  make 
in  regard  to  the  limitation  of  ikazi  would  be  evaded  everywhere.  Even  amongst 
Christian  Kafirs  presents  pass  which  they  do  not  call  ukulobola,  though  it  is  considered 
as  such. 

7294.  When  a  man  has  paid  ukidobola  for  his  wife,  does  he  consider  that  he  has  a 
certain  property  right  in  that  wife  and  in  the  children,  whenever  she  mav  have  them  P 
' — Tes,  1  should  say  so,  and  that  right  of  property  can  be  inherited  by  his  heirs. 

7295.  Does  the  practice  of  ukangena  exist  amongst  the  Natal  Kafirs  P — ^Tes» 

7296.  Would  you  limit  by  law,  the  operation  of  the  inheritance  of  children  P — ^It 
is  a  great  evil,  and  it  is  difficult  to  deal  with,  but  I  think  I  would.  In  some  cases  the 
attempt  to  carry  it  out  practically  has  been  made ;  as  a  missionary  I  have  known  such 
cases,  and  it  was  only  by  my  decision  and  the  magistrate  opposing  the  Kafir  custom  in 
this  respect  that  matters  were  arranged,  although  he  was  not  acting  according  to  Kafir 
law. 

7297.  Would  you  give  a  magistrate  power  to  go  contrary  to  Kafir  law  in  that 
matter  P — ^Yes,  I  would ;  because  to  support  this  Kafir  law  would  be  contrary  to  the 
principles  of  humanity. 

7298.  Did  I  understand  you  to  say  that  the  only  way  to  deal  with  polygamy  and 
ukulobola  is  to  foster  the  growth  of  Christianity  and  religious  bodies  in  order  to  create 
a  beneficial  influence  amongst  the  Kafirs  to  counteract  the  evil  P — 1  think  such  means 
would  be  the  best. 

7299*  You  would  deprecate  any  radical  changes  in  regard  to  polygamy  P — ^Yes, 
simply  regulate  it  and  bring  it  under  order*  Any  measure  of  suppression  would  have 
aa  opposite  effect  to  that  contemplated. 

7300.  Sir  J,  D.  Barry  J]  Do  you  think  it  would  be  advisable  to  frame  a  criminal 
code  of  laws  for  these  dependencies  r — ^I  think  it  would  be  very  desii^ble  to  get  a  code 
of  laws  which  would  be  applicable  to  all  natives^ 

7301.  In  criminal  matters  do  you  think  that  the  natives  should  be  treated  differ-* 
ently  to  Europeans  or  not  P — I  should  like  to  see  one  law  for  everybody ;  two  laws 
would  be  difficult  to  work. 

7302.  Do  you  see  any  reason  why  murder,  culpable  homicide,  assaults  of  all  de- 
scriptions, malicious  injuiy  to  property,  including  arson,  housebreaking,  theft,  and  so 
forth,  should  be  treated  d^erently  in  the  case  of  Europeans  here  and  natives  in  the 
dependencies  P — ^I  think  you  want  certain  modifications  in  regard  to  the  cases  of  natives 
charged  with  theft  and  such  crimes.  If  you  could  possibly  get  the  principle  of  com-* 
pensation  brought  about  either  eqidvalent  or  in  excess  of  the  property  stolen,  it  Would 
be  wise,  and  I  think  fines  would  punish  them  more  effectually  than  any  other  mode,  and 
I  would  punish  them  in  that  way. 

7303.  Would  you  give  the  complainant  any  share  of  the  fine  P — ^I  would  pay  his 
expenses  and  compensate  him  for  his  losses. 

7304.  Do  you  think  it  woidd  be  expedient  to  let  the  chiefs  in  the  dependencies 
deal  with  any  civil  cases  at  all  P — ^I  should  say  the  utmost  we  should  do  with  the  chie& 
is-to  make  them  assessors,  but  the  administration  of  justice  I  would  take  entirelv  out  of 
their  hands.    They  cannot  be  relied  on«    They  have  no  notion  of  equity,  they  nave  no 
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knowledge  of  ]bv.    They  might  obtain  &  teohnioal  knovledge  Trhen  we-  make  them  Bot. 


7305.  Would  you  call  them  in  as  aaeeeaors  in  oriminol  oasee  P — I  should  only  oall 
in  their  aid  in  oivil  oaaes,  but  in  oriminal  oaaes  it  is  not  neoesBary. 

7306.  Do  you  know  the  principle  of  communal  responaibility  and  the  apoor  law  P 
— Yes. 

7307.  Do  you  ttiink  it  is  a  good  pnnoiple  and  a  sound  one  ? — If  you  oan  manage 
to  regulate  it,  then  it  is  a  good  law.  Where  the  natives  live  in  their  tnbal  condition,  I 
think  it  might  be  recognized  with  good  effect.  DiBtriota  might  be  formed  into  hundreds, 
and  hold  every  member  reBponmble.  If  a  family  is  responsible  for  the  eonduiot  of  its 
sons  they  woidd  take  oare  that  they  were  not  guilty  of  crimes.  People  might  say  this 
is  injustice,  but  how  ?  Theaa  x>eople  receive  the  proceeds  of  the  dishonesty  of  their 
ohildren  and  live  by  it ;  they  should  be  responsible. 

7308.  Would  you  extend  the  principle  to  Europeans  P — I  don'tthink  it  would  hurt 
the  Europeans. 

7309.  But  suppose  a  European  happens  to  be  living  in  one  of  these  areas,  and  cattle 
are  traced  there,  is  it  fair  to  nim  to  make  him  liable  for  a  spoor  traced  there  simply 
because  it  cannot  be  traced  out,  when  it  is  quite  clear  he  is  not  a  party  to  the  theft  P — 
Would  that  not  be  a  question  of  evidence,  and  it  neeil  not  be  conclusive  evidenoe,  to 
attach  responsibility. 

7310.  I  am  told  that  in  Basutoland  this  law  is  not  in  existenoe,  and  Moiheeh  con- 
demns it.     Is  it  in  existence  in  Natal  f — ^Not  now. 

7311.  Has  the  absence  of  that  oonununal  system  in  Natal  given  rise  to  any  serious 
evils  P — ^Not  that  I  am  aware  of. 

7312.  Where  a  spoor  is  traced  directly  up  to  a  man's  house  or  kraal,  and  there  is 
evidence  to  show  that  he  must  have  taken  the  property,  you  would  make  tiie  family 
there  resident  liable  for  at  least  the  value  of  the  cattle  traced  to  that  place  P — >I  say 
if  the  spoor  so  traced  brings  the  fact  of  the  theft  home  to  him  then  he  la  reeponsible, 
but  imleSB  this  is  clearly  established  it  should  not  he  so, 

7313.  Where  there  is  no  tribal  oi^nisation  do  you  think  this  spoor  law  praotioo- 
bleP — It  would  then  be  practicable  to  this  extont,  it  would  be  some  evidenoa  of  guilt, 
but  not  conclusive  evidence. 

7314.  In  £afir  law  is  there  a  greater  presumption  of  guilt  than  in  oar  law? — In 
E!afir  law,  if  a  man  has  once  had  a  complaint  made  against  him  he  is  presumed  to  be 
guilty  to  a  great  extent,  and  must  dear  himself  by  oUier  evidence.  They  allow  a  man 
to  be  a  witness  (gainst  himself  or  in  his  own  favour,  but  their  mode  of  cross-examina- 
tion is  very  different  to  ours.  They  think  ours  very  shallow  and  d^ective,  hut  their 
style  ifl  very  searching,  and  very  few  men  can  escape.  They  are  wonderfully  shrewd, 
they  moke  the  man  criminate  himself,  they  do  not  allow  witnesses  to  be  present  at  tEie 
same  time.  In  our  village  regulations,  which  they  discussed,  I  was  struck  with  the 
Gross-questioning  and  shrewdness  displayed. 

7315.  Do  you  think  it  prudent  to  import  anything  of  that  kind  into  our  Oolonial 
law  ? — It  is  very  difficult  to  say.  I  don't  think  so ;  it  implies  a  principle.  I  do  not 
say  it  is  a  bad  one,  but  it  is  contrary  to  our  law,  and  a  great  many  ^liltj  persons  escape 
no  doubt. 

7316.  In  framing  this  code  ought  we  to  import  their  principle  P — I  am  not  oompe- 
tent  to  decide. 

7317.  Do  you  think  there  ought  to  be  stringent  laws  as  to  drunkenness  P — ^Many 
natives  prefer  that  there  should  be  no  drink  in  the  country  at  alL  It  would  be  very 
difficult  to  frame  a  liquor  law.  The  native  himself  says  that  he  likes  it,  but  at  the  same 
time  vrishes  to  be  protected  against  hinuelf . 

7318.  And  is  it  not  our  duty  to  protect  them  against^^themsdves  if  tiiey  ask  for 
it  P — Yes,  if  possible. 

7319.  Does  the  law  which  prohibits  the  sale  of  liquor  to  natives  attain  its  object  P 
— No ;  they  get  a  white  man  to  buy  it  and  bring  it  to  them.  The  law  is  evaded,  and 
I  should  like  to  see  the  evil  checked  if  ptMsible. 

7320.  !Mt.  Slatj/ofd.']  Where  conditions  have  been  made  with  native  chiefs  allow- 
ing them  to  retain  certain  judicial  powers,  would  you  advise  that  these  rights 
should  be  disregarded  where  Government  hod  decided  that  thejy  should  so  act  P — I  tMnk 
it  is  undesirable  that  the  Government  should  break  the  conditions  where  made. 

7321.  Are  you  aware  that  such  conditions  were  made  with  the  Tembu  chiefs  when 
they  come  under  our  government  P — I  am. 

7322.  Do  you  consider,  therefore,  that  it  is  our  duty,  in  framing  a  code  of  laws,  to 
provide  for  this  power  which  has  been  given  than  ? — ^As  you  entered  into  a  contract  or 
understanding  with  theee  chiefs  when  they  came  over,  I  think  you  should  keep  to  it> 
unless  vrith  their  ccmsent. 
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BeY.  Dr.  (Maieay,         7823.  But  ha^mg  entered  into  this  c^eement  with  these  chiefs,  would  you  provide 
Biahop  of  St.  John's,  f q^  i]^q  exercise  of  their  authority  in  framing  a  code  of  laws  ? — I  should  prefer  that  we 
Oct  26  1881        adopted  a  course,  with  their  consent,  to  get  rid  of  that  covenant. 

*        *  7324.  And  failing  that  ? — Then  you  must  counteract  the  evil  of  that  covenant  hy 

some  measure,  such  as  giving  them  a  white  magistrate  to  guide  them. 

7325.  I  suppose  you  understand  that  there  is  an  appeal  to  the  resident  magistrate 
from  the  chief  ? — Yes. 

7326.  Is  that  the  safeguard  to  which  you  would  look  ? — To  a  certidn  extent. 

7327.  Do  you  consider  that  we  should  provide  for  the  prohibition  of  the  sale  of 
liquor  to  the  natives  generally  P — ^It  would  be  a  great  blessing  to  the  Eafixs  if  you  did 
prohibit  it,  although  the  law  might  be  evaded. 

7328.  In  frcming  a  code  would  you  make  the  basis  Kafir  or  Colonial  law  ?— I 
should  get  rid  of  tdl  technicalities  of  the  law  court  in  England.  I  do  not  feel  sure  that 
I  understand  what  should  be  the  basis. 

7329.  Two  proposals  have  been  made  to  us :  one,  that  the  Colonial  law  ahould  be 
ijnporteid  into  the  country,  recognizing  such  customs  as  polygamy  and  inheritance ;  and 
the  other  is  to  make  the  procedure  of  court  more  simple  than  the  Colonial  lawP — Qieeter 
simplicity  in  administering  the  law  would  be  an  advantage. 

7830.  Are  you  of  opinion  that  the  intervention  of  agents  in  cases  before  magis- 
trates in  the  dependencies  is  advantageous  to  natives  ? — I  have  known  some  to  the  great 
disadvantage  of  the  Kafirs.  They  pay  heavily,  and  their  cases  are  talked  by  agents 
who  deal  very  imrighteously  in  the  cases ;  but  if  we  have  English  law  and  the  tcMohni* 
calities  of  Englidi  courts,  tne  Kafir  must  be  protected,  but  we  must  be  very  careful  who 
these  agents  are,  that  they  are  properly  trained  and  trustworthy  men. 

7931.  Where  a^nts  have  been  admitted  and  must  now  be  tolerated,  would  you 
reoommend  the  appomtment  of  an  officer  who  has  a  knowledge  of  the  law  to  protect  the 
interests  of  the  natives  P — ^It  would  be  a  good  thing  for  the  natives  to  be  protected. 

7332.  What  punishment  would  you  recommend  to  be  inflicted  upon  murderers  in 
the  dependencies  P — ^I  am  not  in  favour  of  capitcd  punishment  anywhere. 

7333.  You  are  acquainted  with  the  present  system  of  governing  these  dependencies 
by  having  resident  magistrates  in  the  several  districts,  with  a  chief  magistrate  over  them 
all,  with  the  right  of  appeal  from  the  court  of  the  resident  magistrate  to  the  chief 
magistrate ;  does  it  answer  well  P — ^It  answers  pretty  well,  but  lacks  executive  force. 

7334.  Are  there  any  suggestions  you  can  make  te  the  Commission  on  this  subject? 
— ^I  should  like,  if  possible,  something  of  this  kind :  If  at^regular  periods  certain  saga- 
cious men  among  the  natives  woidd  hold  conferences  with  the  secondary  magistrate  on 
questions  of  native  law,  say  once  a  quarter,  or  something  of  that  kind,  basing  tiieir 
views  upon  cases  which  have  occurred  during  the  past  quarter,  and  these  magistrates  at 
regular  periods  consulted  with  the  chief  magistrate  as  to  the  best  manner  of  dealing  with 
native  cases,  I  think  that  the  headmen  and  people  would  feel  that  they  were  having  a 
voice  in  making  the  laws  for  themselves,  and  if  the  system  worked  well  they  wouldfed 
they  had  a  voice  in  the  legislation,  and  you  would  get  the  headmen  te  take  an  interest 
and  work  out  the  minor  details  of  any  improvement.  You  would  be  following  the  native 
mode  of  thought,  and  you  woidd  begin  to  have  almost  a  stepping-stone  to  representa- 
tion. You  would  be  giving  the  people,  through  their  headmen  and  magistrates,  power 
to  have  the  laws  made  for  mem. 

7335.  Seeing  that  the  code  of  laws  to  be  framed  for  the  dependencies  must  be  sub- 
mitted to  Parliament  for  approval,  do  you  think  that  the  people  themselves  have  some 
claim  also  to  be  represented  P — ^I  don't  see  how  they  could  be  represented  without  a 
great  risk  of  our  being  imder  Kafir  legislation. 

7336.  If  they  were  allowed  to  send  two  representetives  from  each  province  to  Par- 
liament, do  you  think  they  would  send  white  men  whom  they  could  trust  in  preference 
to  sendmg  men  of  their  own  nation  P — ^It  mi^ht  be  so,  but  how  could  they  determine 
what  white  man  they  can  trust.  They  would  judge,  not  from  the  capapity  of  the  man, 
but  from  some  idea  of  theirs  about  him,  and  he  might  be  a  very  unsuiteble  mfl-n  te  go 
to  Parliament. 

7337.  But  would  it  not  tend  to  give  them  a  feeling  of  security  to  know  that  they 
had  representetives  in  Parliament,  men  who  coidd  speak  for  them,  and  that  they  them- 
selves nad  something  to  do  with  the  framing  of  those  laws  by  which  they  were  govemedP 
— I  am  afraid  they  would  only  get  unsuitable  men. 

7338.  Do  you  think  it  would  be  well  to  let  the  magistrate  have  native  assessors  to 
advise  him  P — ^xes,  I  think  in  civil  cases  they  would  be  very  useful,  although  I  do  not 
think  they  would  be  required  in  criminal  cases. 

7339.  How  should  these  men  be  selected  P — ^If  you  could  devise  a  scheme  whereby 
the  {ifeople  could  appoint  these  men,  it  would  give  a  greater  feeling  of  security. 

7340.  Can  you  make  any  suggestions  on  this  subject  P — ^If  the  reaidant  magistrates 
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oould  be  induced  to  follow  the  practice  of  having  these  headmen  to  act  as  jurors  it  would  Rev.  Dr.  Callaway, 
be  of  great  service.     Let  them  come  into  court  and  be  appealed  to  from  time  to  time,  Biahopof  St.  John's, 
and  let  it  be  understood  with  these  men  that  the  resident  magistrates  desire  by  such  means      q^  ii^issi 
to  get  to  the  mind  of  the  native,  with  the  object  of  framing  laws  for  their  benefit.  *     * 

7341.  Would  you  have  Europeans  residing  in  the  dependencies  under  the  same 
laws  as  the  natives  ? — :I  think  that  one  united  code  of  law  for  all  parties  would  be  good, 
but  in  some  cases  I  think  you  must  legislate  for  the  natives,  for  instance,  the  liquor  law, 
and  the  marriage  law ;  you  coidd  not  have  Europeans  imder  such  laws,  but  if  a  white 
man  resides  witn  the  natives  he  must  take  the  chance  of  the  mode  of  governing  the 
countrv. 

7o42.  Do  you  think  the  present  court  of  one  chief  magistrate,  and  two  resident  ' .  •'- 

magistrates,  to  67  murder  cases  is  sufficient  to  deal  with  such  serious  charges  P — I  thijik 

BO. 

7343.  Do  you  think  it  would  be  any  advantage  to  introduce  a  Circuit  Court  to 
visit  these  provinces,  presided  over  by  a  judge,  and  have  these  cases  tried  by  a  jury  P — 
It  would  be  a  great  advance  to  have  a  Uircuit  Court,  and  an  advantage  for  the  whole 
people,  because  a  judge  going  round  gives  a  kind  of  dignity,  which  would  not  be  the 
case  if  it  were  held  here  among  their  own  people. 

7344.  Do  you  think  a  gimcient  number  of  intelligent  natives  could  be  foimd  to 
constitute  a  jury  P — ^Not  in  any  one  particular  district ;  they  would  hardly  understand 
the  jury  system- 

7345.  Then  how  would  you  impart  the  system  of  trial  before  a  Circuit  Court ; 
would  you  have  advisers,  the  same  as  in  the  Resident  Magistrate's  Court  P — ^Yes,  I 
would  have  advisers,  and  I  think  the  system  would  be  appreciated  by  the  people. 

7346.  Sir  J.  D.  Barry, 1  Do  you  think  that  within  fiftv  miles  of  any  seat  of  magis- 
tracy in  the  dependencies  you  could  find,  from  among  the  natives  and  Europeans,  a 
sufficient  number  of  men  capable  of  sitting  as  jurymen,  to  deal  with  all  the  facts  of  a 
case,  the  judge  laying  down  the  law  for  them  ? — ^I  think  there  would  be  this  difficulty 
with  the  natives,  the  mterpreting.  You  must  have  a  thoroughly  competent  interpreter 
to  the  jury.  If  this  could  be  done,  I  think,  for  the  Circuit  Court  you  have  mentioned, 
that  a  sufficient  number  of  clear-headed,  competent  men  could  be  found. 

7347.  Have  you  considered  the  question  of  land  tenure  P — Only  this  far,  that  I  am 
of  opinion  that  the  natives  should  have  individual  title. 

7348.  What  tenure  would  you  recommend  Government  to  adopt  in  regard  to 
the  natives  in  these  dependencies  P — Let  them  regard  it  as  freehold,  with  a  small  quit- 
rent,  with  some  restriction  as  to  selling,  and  that  there  should  be  no  sale  of  liquor.  I  would 
prohibit  mortgage,  unless  with  permission  of  the  magistrate,  and  keep  the  people 
under  authority. 

7349.  When  consent  is  given  for  a  man  to  mortgage  lus  property,  would  you  allow 
him  to  mortgage  to  a  European,  and  in  the  case  of  sale  to  sell  only  to  a  native  P — I 
have  not  thought  of  that,  but  I  should  say  something  like  it. 

7350.  Are  there  any  natives  in  your  neighbourhood  fit  to  hold  small  farms  of  from 
600  to  1000  moreen  ? — I  think  so.  in  one  case  a  KaJSr  has  bought  12,000  acres,  free- 
hold, and  for  which  he  has  title ;  he  is  prospering  and  is  an  example  to  others.  One  of 
the  first  thiQgs  he  did  was  to  give  a  house  to  be  used  by  the  native  teacher  living  there 
for  a  school,  and  finding  it  is  not  enough,  he  proposes  to  give  another.  I  believe  he  has 
at  present  three  schools. 

7351.  Do  the  natives  on  his  farm  live  in  a  communal  state  P — ^Yos,  and  probably 
he  gets  a  rent ;  at  all  events  his  influence  is  good. 

7352.  Do  you  think  if  we  encourage  such  farmers  it  would  have  a  beneficial  effect 
amongst  the  natives  P — I  think  so. 

7353.  Mr.  Stanford.']  You  purchased  land  at  Clydesdale,  I  believe  P — Yes. 

7354.  From  a  private  person  or  a  chief  ? — From  a  private  person. 

7355.  As  a  general  rule,  do  you  think  that  the  land  tenure  of  the  chiefs  and  people 
should  be  interfered  with  without  theii*  consent  ? — I  think  the  Grovemment  should,  if  they 
take  over  the  country,  administer  the  law  and  take  up  the  position  of  a  chief. 

7356.  Do  you  think  that  individual  title  should  be  compulsory  or  forced  upon  the 

?3ople  ? — No,  I  woidd  make  it  optional ;  I  do  not  think  you  could  compel  them, 
he  chief  acts  as  a  kind  of  protector  to  the  people.  Could  not  the  Government  devise 
some  scheme  whereby  it  might  become  the  protectors  of  the  natives,  in  the  same  manner 
as  their  own  chiefs,  and,  if  the  people  became  conscious  of  that,  they  would  follow  the 
Government. 
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UnUata,  October  27th,  1881. 

PRESENT  : 

Sir  Jacob  Barry  (President), 
Mr.  J.  Aylipf,  I  Mr.  Stanford, 

Mr.  Holland. 

Major  Henry  Oeorge  Elliot^  C.M.G.,  Chief  Magistrate,  Tembuland,  eTATnined. 

Xaior  Mmrf  O0O¥f$  

Jg/feH  C.M.Q.  7357.  Mr.  Stai\f(yrd.']  What  Dosition  do  you  occupy,  Major  Elliot  P— I  am  Chief 

Oct:  27~issi       Magistrate  of  the  territory  of  Tembuland,  which  office  I  have  held  sinoe  the  lat  Juty, 

7358.  Have  you  had  opportunities  of  observing  the  customs  and  laws  of  the  natme 
of  South  Africa  ?— Yes ;  i  have  travollod  a  great  deal  and  have  had  opportunities  of 
acquiring  much  information  on  the  matters  referred  to  in  the  circular  forwarded  by  the 
Commission. 

7359.  What  is  the  form  of  government  applied  in  this  territory  ? — ^Until  reoentlj 
I  was  under  the  impression  that  it  was  under  the  native  laws  and  customB,  but  lately  I 
have  been  inf  ormea  that  it  is  not  so. 

7360.  Upon  what  authority  was  the  Government  previously  conducted  P — Upon 
authority  direct  from  the  Cape  Colony,  and  conceded  to  it  by  the  ohiefe  and  the  pec^ 
when  the  territory  was  handed  over. 

7361.  In  what  way  has  this  authority  been  abrogated  P — ^Letters  recently  received 
from  the  Under  Secretary  for  Native  AGFairs  intimated  to  me  that  Magistrates  ooold 
only  hear  oases  as  arbitrators,  each  of  the  persons  being  willing  to  submit  the  oaae  to 
them.  I  find  that  a  man  who  knows  that  he  is  guilty  declines  to  have  his  o&se  aiU- 
trated  upon,  and  therefore  the  consent  of  both  parties  cannot  be  obtained. 

7362.  Has  the  consequence  of  these  instructions  been  injurious  P — ^To  a  retj  li%ii 
degree. 

7363.  Will  you  supply  the  Commission  with  copies  of  the  correspondenoe  iipon 
these  points  P — I  will  * 

7364.  Did  you  previously  find  the  authority  granted  to  the  Colonial  QtyremtDeot 
by  the  chiefs  of  the  Tembu  tribes  sufficient  to  carry  on  the  good  government  of  the 
territory  P — Quite  sufficient.  It  was  thoroughly  understood  and  appreciated  byfta 
people.  I  never,  in  one  instance,  knew  any  par^  to  a  suit  complain  or  mmrnnr  L  fk 
decision.  Not  unfrequently  litigants  have  appealed  to  me  from  the  decision  of  tl» 
resident  magistrate,  and  from  my  ruling  to  Government;  in  all  such  cases  the  litigasBts 
have  been  perfectly  satisfied  with  the  decision  of  G-ovomment ;  every  facility  is  affoidsd 
the  people  for  appeal,  and  I  have  never  found  the  people  dissatisfied  with  the  fiml 
decision. 

7365.  Have  you  any  documents  bearing  directly  upon  the  hearing  of  these  oaaei 
and  the  rights  of  appeal  of  the  natives  P — ^I  have. 

7366.  Can  you  offer  any  suggestion  to  remedy  the  state  of  things  at  present  eodst- 
ing  P — I  think  it  highly  desirable  that  the  former  condition  of  affairs  shoidd  be  lestoired. 
It  was  found  to  answer  well  during  the  last  four  years,  and  should  be  continued  tmtil 
some  law  has  been  given  in  its  place.  I  think  it  imwise  to  take  away  a  law  and  lesfe 
none  in  its  stead,  even  although  that  law  may  not  have  been  quite  suitable. 

7367.  Are  there  instances  of  important  criminal  cases  awaiting  trial  for  a  lengifa 
of  time  P — There  are  a  number  of  men  mcarcerated  in  this  district,  chained  with  the  cnnie 
of  wilful  murder.  These  cases  have  been  submitted  by  me,  from  time  time^  to  ike 
Government.  After  many  months'  delay,  I  at  last  received  instructions  to  submit  them 
to  the  Solicitor-General.  This  I  did,  but  I  had  them  returned  without  any  definite 
course  being  pointed  out ;  the  matter  is  still  unsettled  and  the  prisoners  remain  in  sad. 

7368.  How  would  you  have  dealt  with  them  P — ^As  formerly.  They  would  haTe 
been  tried  by  a  combined  court,  consisting  of  myself  and  two  magistrates ;  the  deoiflion 
of  such  court,  together  with  the  whole  of  the  proceedings,  woidd  have  been  forwarded 
to  the  Government  of  the  Cape  Colony,  'with  a  request  to  inform  me  if  the  case  should 
be  dealt  with  according  to  tne  finding  of  the  Court.  Usually  the  decision  was  eon- 
firmed,  but  at  times  a  recommendation  was  ffiven  to  mitigate  a  punishment.  I  reooUect 
one  case  in  which  the  chief  magistrate  of  this  territory  was  informed  that  sentence  of 
death  should  have  been  passed,  though,  as  far  as  I  am  aware,  no  sentence  of  death  has 
ever  been  passed  or  carried  out  on  criminals  in  this  territory. 


*  vat  Ooneipondenoe,  >t  conoliMion  of  Major  Blliof  a  eyidenoe. 
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7369.  When  yon  enteored  npon  yonr  dnties  here  what  were  yonr  instmoiions  P —  pi^or  latm^pmfi 
My  written  instmotions  were  veiy  vagne.     I  have  those  insferuotionB.    My  verbal  in-      sm^i^QjiJ^. 
structions  were  to  the  effect  that  1  was  to  do  the  best  I  oould,  maintaining  peace,  law      q^  ^i  1881. 
and  order  in  the  territory.     Whenever  I  was  at  a  loss  as  to  how  to  act  I  was  to  appeal 

to  the  Government  through  the  Secretary  for  Native  Affairs.  I  should  find  some  <fiflB- 
oulty  in  bringing  before  the  Commission  any  direct  instructions  upon  this  head,  but  I 
have  here  the  copy  of  an  address  made  by  the  Honourable  the  Secretaay  for  Native 
Affairs  at  Cofinvaba,  and  in  whicb  he  dearly  explained  what  the  position  was,  that  is 
say,  ever  since  Gbvemment  officers  were  appointed  here : — 

''  The  Secretary  for  Native  Affairs  to 
The  Tembus  at  Cofinvaba. 

''  I  have  heard  the  words  spoken.  I  exx>ected  such  words  from  the  Tembus.  One 
man  spoke  of  the  thanks  to  Qt)vemment  as  if  all  who  took  part  in  the  war  were  not 
included  in  the  letter.  The  Tembus  were  included  in  that  letter.  One  person  asked 
what  position  Matamdma  occupied.  He  is  the  subject  of  Government,  and  Qt)vemment 
asks  mm  to  assist  in  governing  his  people.  With  reference  to  the  question  of  appeal, 
I  think  all  important  cases  should  be  taken  to  the  magistrates  direct,  such  as  great 
thefts  or  murders.  The  chiefs  may  settle  all  small  cases,  which  should  be  open  to 
appeal  to  the  magistrates.  I  would  now  answer  those  who  have  asked  to  whom  the 
chief  may  appeal.  The  lowest  man  may  go  through  every  court  until  his  case  comes  to 
the  throne.  You  may  appeal,  first  to  the  chief  magistrate,  and  then,  if  you  are  not 
satisfied  with  his  decision,  to  the  Gknremment.  Begardingthe  hut  tax,  iJie  Gbvemment 
sees  the  distress  in  your  land,  and  considers  that  after  Uie  harvest  wiU  be  the  most 
fitting  time  to  pay,  and  you  will  therefore  receive  the  intermediate  months  to  prepare  to 

pay- 

The  extract  just  read,  I  consider,  explains  exactly  what  was  the  position  in  this  terri- 
tory until  the  receipt  of  the  letter  of  the  21st  March  last. 

7370.  What  was  the  purport  of  that  letter  of  the  21st  March  P — ^It  was  a  declaration 
to  the  effect,  that  the  ma^strate  had  no  jurisdiction  whatever  in  the  territory.  That 
they  could  only  hear  cases  as  arbitrators,  Doth  parties  being  willing  to  submit  the  case  to 
ihem.  The  innocent  are  always  ready  to  suranit  their  cases,  in  the  hopes  of  s^etting 
justioe.  The  guilty  are  not  so,  and  this  I  think  is  only  in  accordance  with  human 
natura  My  reply  to  the  letter  of  the  2l8t  Majrch  last,  will  be  found  in  my  confidential 
letter  book,  but  I  consider  the  opinions  expressed  therein  should  not  now  go  forth  to  the 
people  in  this  territory. 

[The  letter  having  been  read,  the  witness  pointed  out  that  although  the  coireepond- 
enoe  referred  to  was  not  marked  **  confidential, '  he  had  not  made  known  the  opinions 
eocpressed,  feeling  sure  that  they  would  have  a  bad  effect,  and  that  he  thought  it  would 
be  wise  if  the  Government  would  consider  the  probable  results  arising  if  made  publici 
but  it  would  be  for  the  Gfovemment  to  consider  whether  to  adopt  that  course.] 

7371.  Did  you  receive  any  reply  to  your  letter  just  read  P — ^I  did,  it  is  dated  25th 
June  1881.  I  hand  a  copy  of  that  letter  to  the  Commission,  together  with  a  oopy  of 
the  Attomey^Gbneral's  opinion.* 

7ti72.  Have  you  seen  the  proposed  laws  and  regulations  for  the  Government  of 
Tembuland  and  Bomvanaland,  submitted  to  Parliament  in  1880  P — ^I  have  not. 

7373.  Were  these  proposed  laws,  after  being  framed,  not  submitted  for  vour 
opinion  P — I  have  no  recollection  of  having  seen  them.  I  did  receive  a  copy  of  the 
regulations  for  Basutoland,  and  also  of  those  for  East  Griqualand. 

7374.  How  did  you  act  in  regard  to  the  administration  of  justice  in  Tembuland, 
after  the  receipt  of  the  correspondence  referred  to  P — ^I  had  no  cases  myself  until  the 
reoeipt  of  the  subsequent  letter,  dated  2dth  Jime.  In  the  courts  of  the  resident  magis* 
traiee  they  proceeded  as  before.  They  were  not  aware  that  I  had  received  the  instruc- 
tions contained  in  the  letter  of  the  21st  March. 

7375.  Has  the  work  proceeded  in  the  ordinary  way  with  the  exception  of  the  murder 
cases  to  which  you  have  referred? — It  has. 

7376.  What  power  do  the  chiefs  exercise  P — That  of  arbitrators. 

7377.  Is  this  provided  for  imder  the  conditions  made  with  them  when  they  came 
under  Gt)vemment  P — It  is,  but  according  to  those  conditions  either  party  to  a  suit  can 
elect  whether  the  chief  shall  hear  the  case  or  not,  or  have  the  power  to  take  it  direct 
to  the  magistrate. 

7378.  Do  you  recommend  that  the  chiefs  should  still  continue  to  exercise  this 
power  of  arbitrating  P — I  do,  for  this  reason,  the  natives  are  particularly  fond  of  litiga- 
tion. They  will  talk  a  case  for  days  that  involves,  perhaps,  the  value  of  a  chicken,  or 
two  or  three  mealie  cobs.     They  like  to  collect  round  the  chief's  kraal  and  talk  for  the 
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ldaMx^,Bmri^4org9' fiixrpo&e  Df  displaying  their  supposed  eloquence,  and  hearing  news.    To  brinff  every  case 
■^^^V>y«H,Q..     q£  ^jjg^^  j^jj J  ^^Q  court  woidd  requii'e  double  the  number  of  courts  we  now  have,  and  a 
Opt.  ^7,  1^882.       considerablo  increase  in  the  staff  of  magistrates.     At  present  there  is  little  risk  of  in- 
justice, as  the  people  understand  they  have  the  right  of  appeal,  and  by  allowing  the 
chiefs  to  deal  with  petty  cases,  an  easy  way  of  getting  rid  of  frivolous  litigation  is 
afforded,  and  it  occimies  the  time  of  the  chiefs. 

7379.  Do  you  find  that  the  people  exercise  this  right  of  appeal  from  the  deoifflon 
of  the  chiefs  ? — ^Yes,  where  injustice  has  been  done. 

7380.  Do  the  chiefs  deal  fairly,  generally  speaking,  in  cases  brought  before  them, 
or  not  P — Usually  very  fairly. 

7381.  Do  they  defer  much  to  the  opinions  of  the  councillors  at  the  hearing  of 
these  cases  ? — ^Very  much.  Indeed  few  chiefs  in  this  district,  or,  in  fact,  in  any  oti^er, 
act  in  a  despotic  or  arbitrary  manner.  They  are  just  as  much  under  the  influence  of 
public  opinion  as  statesmen  in  civilized  countries. 

7382.  Would  you  recommend  that  in  any  new  laws  and  regulations  for  the  govern- 
ment of  Tembuland  some  clause  should  be  inserted  recognizing  these  privileges  which 
the  chiefs  exercise  ? — They  are  already  secured  to  them  by  the  conditions  under  whicb 
they  came  under  the  Government. 

7383.  The  present  system,  I  believe,  is  to  have  the  magistrates  in  the  several  dis- 
tricts try  cases  with  a  right  of  appeal  to  yourself,  and  from  you  to  the  Gtevemment  ? — 
Yes. 

7384.  Is  this  sufficient  to  meet  the  requirements  of  the  territory,  in  vour  opinion, 
or  have  you  any  recommendations  which  you  would  like  to  make  ? — ^I  nave  found  it 
sufficient. 

7385.  Would  you  recommend  that  a  Circuit  Court  should  visit  these  territories  for 
the  trial  of  important  cases,  or  would  you  recommend  that  a  permanent  appointment 
should  be  made  in  that  direction  ? — I  think  it  very  desirable  that  a  special  oonrt  of 
appeal  should  be  established  either  by  a  Circuit  Court  visiting  here,  or  by  the  appoint- 
ing of  a  recorder  or  judge  over  the  Transkeian  territories.  The  latter  course  would,  I 
think,  be  better,  because  a  judge,  or  recorder,  would  always  be  accessible  for  advice  in 
chambers,  and  thus  prevent  cases  hanging  over  many  months.  I  am  also  of  opinion 
that  where  the  duty  of  a  judge  or  person  is  confined  to  administrating*  native  laws, 
there  would  be  less  chance  of  confusion  and  conflict  with  Colonial  law.  I  refer  to  this 
because  the  time  when  Colonial  law,  pure  and  simple,  can  be  applied  to  this  territorv  is 
very  far  distant,  and,  therefore,  a  special  code  must  be  made  for  the  governing  of  natives 
outside  the  Colony. 

7386.  Would  you  constitute  this  court  of  appeal  after  the  style  of  a  smilar  oouit 
in  the  Colony,  or  render  it  more  inexpensive  and  simple  for  the  benefit  of  the  native  ? — ^I 
would  make  it  as  simple  and  inexpensive  as  it  could  possibly  be  made  consistent  witii 
justice.  The  natives,  for  the  most  part,  are  very  poor,  very  few  of  them  oould  affoid  to 
pay  heavy  law  expenses.  They  have  long  been  accustomed  to  receive  law  from  their 
chiefs  cheap,  that  is  to  say,  for  nothing,  and  they  would  not  understand  the  payment  of 
court  foes,  and  would  probably  regard  it  as  an  indirect  form  of  taxation. 

7387.  Woidd  you  recommend  the  appointment  of  a  permanent  law  officer,  paid  by 
Government,  to  protect  tlie  interest  of  natives  in  all  proceedings  in  such  a  court  P— I 
think  such  an  appointment  desirable. 

7388.  Would  you  try  all  cases  before  the  judge,  or  recorder,  by  jury,  or  not  P — ^I  am 
strongly  in  favour  of  the  jury  system 

7389.  Do  you  think  that  a  sufficient  nimiber  of  intelligent  natives  could  be  found, 
in  this  district  say,  to  constitute  a  juiy  ? — I  think  so,  but  they  would  have  to  be  selected 
from  the  more  intelligent  part  of  the  natives,  and  should  possess  the  confidence  of  the 
tribe.  It  would  be  necessary  to  pay  such  jur}'men,  if  appointed,  as  men  cannot  afiord 
to  live  away  from  their  kraals  upon  their  own  resources.  The  allowance  need  not  be 
of  necessity  large,  but  sufficient  to  supplj'  them  with  daily  food. 

7390.  Would  you  give  to  these  jm^ors  the  power  to  find  a  verdict,  or  to  advise 
only  ? — The  power  to  advise,  not  to  find. 

7391.  Do  you  recommend  that  a  similar  system  should  be  adopted  by  the  several 
resident  magislarates  serving  under  you  ?■ — I  do. 

7392.  If  such  a  court  as  the  higher  one  mentioned  is  established  at  ITmtata,  do 
you  think  that  a  sufficient  number  of  Eun^peansand  natives  could  be  f ound  to  constitnte 
a  jury  ? — In  Unitala  thoi-e  would  be  no  diiUculty,  but  in  the  more  remote  districts  th^e 
might  be  a  difficulty  in  finding  twelve  intelligent  and  impartial  men. 

7393.  Would  you  make  any  change  therefore,  in  regard  to  TJmtata  itself,  or  do  you 
think  the  general  principle  should  apj)ly  throughout? — 1  think  a  general  principle  better 
than  a  varying  one,  but,  at  the  same  time,  Umtata  would  soon  be  recognized  more  as  the 
centre  of  Europeans  than  of  natives. 
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7394.  Do  you  recommend  capital  punishment  in  cases  of  murder  P — ^No ;  I  think  VA^EinryGmrgi 
it  is  imdesirahle  and  the  effect  would  not  be  good.  "^^wi  V^    i  ' 

7395.  What  punishment  would  you  advise  should  be  injBicted  in  such  cases  P — ^In  oek.  2t,  1882, ' 
all  serious  cases  imprisonment  with  hard  labour  for  life  or  a  less  term.  I  believe  that  "  ..  .•  j  r 
imprisonment,  outside  the  territory,  has  a  far  more  deterrent  effect  than  death. 

7396.  In  framing  a  special  code  for  the  government  of  the  territory,  would  you 
base  such  code  on  Colonial  law,  importing  such  native  customs  as  appear  necessary,  or 
would  you  base  it  more  upon  native  laws,  in  as  far  as  they  are  in  accordance  with  hu- 
manity and  justice  P — I  would  base  it  upon  Kafir  laws,  but  exclude  such  as  were  con* 
trary  to  justice,  humanity,  and  decency. 

7397.  Would  you  recommend  that  the  punishment  usually  inflicted  under  Kafir 
law  should  be  generally  imported  into  such  code,  or  not  P — ^The  punishment  of  fine 
might  be  extensively  applied.  It  is,  in  reality,  the  only  punishment  understood  by 
Kcmr  law. 

7398.  Would  you,  for  instance,  inflict  fines  in  cases  of  theft  P — ^Tes,  exceptine^  in 
very  aggravated  cases,  or  those  of  old  offenders ;  there,  I  think,  imprisonment  should  be 
added. 

7399.  Would  you  recommend  that  the  magistrate  should  have  power,  at  the  trial 
of  a  theft  cose,  to  order  immediate  restitution  to  the  owner  of  the  stolen  property,  in 
addition  to  compensation  and  any  expenses  he  may  have  been  put  to,  in  theft  cases  P-'^ 
YeSy  I  recommend  that  course. 

7400.  Do  you  recommend  that  the  chief  should  be  allowed  to  try  theft  cases  P — 
Very  minor  cases  they  might  deal  with,  but  with  no  serious  offence,  lliere  is  generally 
an  inclination  on  the  part  of  the  chief  to  levy  too  heavy  a  fine ;  but,  at  the  same  time, 
that  is  of  little  consequence  as  long  as  free  right  of  appeal  is  given  to  the  magistrate. 

7401.  Dd  you  think  that  if  a  special  code  of  laws  were  framed  on  the  system  you 
have  suggested,  and  published  and  made  generally  known  among  the  people,  that  the 
Ghie&  would  be  able  to  administer  justice  in  the  cases  brought  before  them  according  to 
such  code,  or  not  P — I  think  so,  provided  the  code  was  not  very  dissimilar  to  that  at 
present  in  use,  by  which  nearly  every  offence  is  punished  or  condoned  bv  fine. 

7402.  In  your  opinion,  would  it  be  well,  or  not,  to  aim  at  gradually  taking  away 
from  the  chiefs,  by  their  own  consent,  if  possible,  their  right  and  power  to  try  cases  P — 
I  think  it  is  verv  important  that  the  power  of  the  chiefs  should  be  lessened  wherever  it 
can  be  done  without  rudely  disturbing  or  frightening  the  people. 

7403.  Do  you  think  the  present  time  an  advisable  one  for  introducing  any  radical 
changes  in  the  native  laws  and  customs  which  have  hitherto  been  observed  in  this 
territory  P — ^I  think  it  would  be  extremely  unwise  at  the  present  time.  As  far 
as  I  have  been  able  to  gather,  the  native  mind  is  far  more  suspicious  of  the  intentions 
of  the  white  man  towa^  them  than  formerly.  They  look  witn  the  greatest  suspicioft 
at  every  act.  The  movements  of  this  Commission  are  being  most  jealously  watched.  I 
am  of  opinion  that  if  anything  like  sweeping  alterations  are  attempted,  that  they  will 
be  forcibly  redsted. 

7404.  Would  you  place  Europeans  residing  in  these  territories  under  the  operation 
of  this  special  code  suggested  P — No,  I  would  place  them  under  the  operation  of  Colonial 
law,  excepting,  perhaps,  so  far  as  natives  and  Europeans  are  Doth  involved.  A 
native,  if  ne  sustains  an  injury,  looks  for  compensation  m  cattle.  He  cannot  under^^ 
otand  where  he  is  the  gainer  by  the  person  who  did  him  that  injury  being  sent  to  the 
Breakwater,  or  being  imprisoned  for  a  given  time.  I  may  mention  a  case  which  has 
leoently  been  brought  to  my  notice  illustrating  that.  The  Chief  Nqwiliso  visited  me 
about  a  fortnight  ago,  and  represented  that  some  British  subjects  of  the  Qumbu  district 
had  stolen  several  goats  from  his  people,  that  the  case  had  been  tried  at  the  office  of  the 
Brceident  Hagistrate  of  Qumbu,  ths^  the  men  who  had  committed  the  theft  were  im* 
prisoned,  but  that  no  compensation  was  given  to  the  losers  of  the  property*  He  wished 
to  know  if  this  was  to  be  the  law  in  future,  because,  if  so,  when  any  of  his  men  com* 
mitted  an  offence  in  British  territory  he  would  merely  send  to  me  to  say  that  he  had 
sent  them  to  the  Breakwater  for  two  years. 

7405.  Will  you  tell  us  how  you  would  deal  with  a  case  in  which  a  European  and 
native  combine  to  commit  a  criminal  act,  if  the  operation  of  the  law  upon  the  European 
was  different  from  a  native  P — ^I  am  not  at  present  prepared  to  make  any  definite  recom- 
mendation as  to  how  I  should  deal  in  such  circumstances.  No  such  instance  has  ever 
oome  before  me,  althoufi;h  frequent  cases  do  occur  where  natives  and  Europeans  are  in- 
volved, usually  one  against  the  other,  but  not  where  they  have  combined  to  commit  any 
offence. 

7406.  Do  you  reccommend  ^hat  the  native  mode  of  examining  the  prisoner  should 
be  allowed  or  not  P — I  do.  I  think  it  is  a  particularly  good  one,  and  far  more  calcu- 
lated to  elicit  truth  and  fact,  than  the  system  adopted  in  £!uropean  courts. 
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^ISSifSS^fT**        .7407.  Is  not  a  native  prisoner  himself  satisfied  at  being^  called  upon  to  state 

mi0it<K9LQ.     version  of  the  mattterP — ^i  have  never  known  a  native  prisoner  who  was  lefosed 
0**.  27, 1S82,      that  privilege. 

7408.  Would  you  recommend  that  any  legal  qualifications  should  be  reauired  in 
admitting  agents  to  practice  in  these  courts  here  r — I  think  it  very  important  tnat  saeih 
should  be  the  case,  but  I  am  not  aware  that  any  qualifications  are  required,  eren  in  the 
Colony,  beyond  the  payment  of  a  fee. 

74<)9.  Bo  you  recognize  the  principles  of  the  spoor  law  in  this  territory  ? — TeSi  I 
think  they  are  very  ff cod  in  the  present  condition  of  the  country.  They  certainly  tend 
greatly  to  ^press  tneft. 

7410.  Do  you  recommend  that  the  spoor  law  shoidd  be  provided  for  in  a  special 
code,  should  such  code  be  framed  P — ^I  think  it  desirable. 

7411.  Would  you  place  Europeans  imder  that  law  P — ^Decidedly,  they  should  be 
liable  to  its  penalties  if  they  wish  to  obtain  its  advantages. 

7412.  IHd  you  not  at  one  time  issue  a  circular  on  the  subjeotP — ^I  did,  but  my 
circular  was  cancelled  by  the  Gt)vemment. 

7413.  Does  not  the  eighth  clause  of  the  conditions  under  which  the  Tembus  came 
under  the  Colonial  Gbvemment  provide  that  spirituous  liquors  shall  not  be  sold  to  nar- 
tives  within  these  territories  P — ^It  recommends  it,  but  I  don't  think  it  absolutely  pro- 
hibits. 

7414.  Do  you  recommend  that  this  condition  or  regulation  should  be  carried  out 
in  reference  to  the  natives  P — ^I  recommend  that  it  should  be  most  stringently  carried 
out,  and  I  think,  if  possible,  the  penalty  should  be  made  so  very  severe  as  to  deter 
traders  and  others  from  supplyinfi^  nquor  to  the  natives. 

7415.  Do  you  considertfaiat  tne  provisions  of  your  circular  on  that  subject  sufficienlly 
met  the  requirements  of  the  case  P — -1  f oimd  it  had  a  veiy  deterrent  effect,  but  I  would 
point  out  that  it  is  most  difficult  to  obtain  evidence  against  those  who  sell  liquor. 

7416.  That  circular  provides  a  penalty  of  £50  sterling,  and  prohibition  to  trade 
within  the  limits  of  this  t^ritory,  in  case  of  illicit  trading  in  spirits,  does  it  not  P — lia- 
bility to  that  penalty. 

7417.  Doyouconsiderthat  this  territory  should  send  representatives  to  FarliamentP 
— ^I  think  it  is  very  desirable,  as  even  the  semblance  of  having  a  voice  in  the  management 
of  their  own  affairs  would  give  great  satisfaction  to  the  natives. 

7418.  Can  you  you  suggest  any  method  by  which  the  election  of  members  of  Par- 
liament could  be  secured  to  mese  people  without  giving  them  the  franchise,  or  would 
you  recommend  that  they  should  be  enfranchised  P — I  do  not  consider  they  are  fit  far 
the  franchise  yet.  There  are  sufficiently  advanced  and  intelligent  men  in  this  territory, 
who  could  be  entrusted  with  the  election  of  a  member  or  representative,  but  it  would  be 
imwise  to  throw  the  election  open  to  tiie  raw,  red  blanket  E!afir.  I  think  they  would 
select  the  man  who  gave  the  most  liquor.  The  franchise  might  be  made  an  inoeotiTe 
to  men  to  advance  and  improve  their  position.  I  am  of  opinion  that  the  election  of  a 
sepresentative  might  safely  be  left  to  tiie  headmen  and  coimdUors  of  the  territory,  Ibej 
bemg  usually  selected  from  the  very  beet  dass  of  men,  men  who,  in  fact,  from  their 
ability  and  intemiy  naturally  come  to  the  surface. 

7419.  By  ffir «/.  D,  JBa/ry.]  Have  you  any  knowledge  of  the  Natal  code  ? — ^I  resided 
in  Natal,  on  and  off,  for  about  a  year.  I  frequently  visited  the  different  magistrades, 
and  I  observed  the  manner  in  which  the  law  was  administered,  but  I  have  no  in- 
timate knowledge  of  the  code. 

7420.  From  your  observation  can  you  form  an  opinion  of  any  portion  of  that  lawP 
— 'I  am  unable  to  consider  in  detail  any  portion  of  it,  but  as  a  wiiole  it  appeared  to 
work  well. 

7421.  As  far  as  you  know  of  that  law  what  do  you  consider  to  be  its  benefits  f-^ 
It  appears  to  satisfy  uie  people,  which  I  consider  to  be  an  important  matter. 

7422.  Are  there  no  special  provisions  in  that  law  to  wnioh  you  would  give  effect 
here  P — ^I  do  not  imderstand  the  law  sufficientlv  to  give  an  opinion. 

7423.  Are  these  the  conditions  (produced)  imder  whion  the  Tembus  were  taken 
over  by  the  Colonial  Gbvemment  P — ^Yes,  they  were  handed  to  me  as  those  conditions.^ 

7424.  And  are  these  the  conditions  (produced)  which  refer  to  Dalasili  P — Yes, 
they  were  drawn  up  by  the  Bev.  Mr.  Gordon  when  Dalasili  consented,  after  muoih  pres- 
sure, to  become  a  subject  of  Government. 

7425.  Now  what  is  your  own  construction  of  the  5th  section  of  the  conditions  of 
the  28th  October  P — ^My  construction  is,  that  the  people  involved  in  any  suit  have  free 
right  either  to  take  their  cases  to  the  magistrate,  as  a  court  of  the  first  instance,  or  to 
the  chief.  I  put  in  another  document  that  fully  bears  out  this  construction.  (Extraofc 
from  a  letter  addressed  to  the  Chief  Magistrate,  Tembuland,  by  the  Honourable  Oharlea 
Brownlee,  datidd  16th  November,  1876,  read). 

*  r<i«  Oon««poiid6DOO  pot  in  at  oondiiilm  of  Mijor  SUiotPe  erideoM 
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7426.  Has  that  oonsfcruotion  been  aooepted  bj  the  dhiefs  who  are  oonBenting  par-  UMjoiEmtyGmr^ 
ties  P — ^Tes,  ocoasionally  fliere  has  been  a  little  mturmuring  when  the  magistrate's  ootut     ^yf».O.y>.0» 
has  been  made  the  first  oourt,  but  it  is  aooepted  generally  by  the  magistrates  and  the      dot'st,  tsisa. 
natives,  as  one  of  the  conditions  by  which  the  latter  come  under  Government. 

7427.  Does  that  carry  out  the  native  theory  that  the  chief  is  accessible,  as  tl^e  court 
of  the  first  instance,  in  every  case  ? — The  chief  is  always  accessible  in  any,  and  in  every 
ease.  They  bestow  great  time  and  patience  on  all  oases  brought  before  them.  A  good 
ohief  is  looked  upon  as  the  father  of  his  people,  and  treated  as  such.  His  people  go  to 
him,  not  only  for  redress,  but  for  advice. 

7428.  Is  your  own  court,  the  court  of  the  ohief  magistrate,  a  court  of  the  first  in- 
stance f — ^No,  it  is  the  oourt  of  appeal  in  all  cases,  both  European  and  native. 

7429.  Then  in  this  respect  there  is  a  difference  between  native  law,  and  the  law  en- 
grafted upon  the  native  law  here  f — ^Hardly  a  difference ;  a  petty  chief  of  a  dan  or  tribe 
can  try  a  case,  whereas  the  paramount  chief  is  the  court  of  appeal. 

7430.  Do  you  think  it  advisable  to  sive  your  court  oiiirinal  jurisdiction  in  any 
oase  ?-I  think  evety  judgment  given  in  any  ooWt  should  be laUe  to  appeal,  review, 
and  revision,  if  necessary.  I  hear  cases,  assisted  by  two  of  my  magistrates,  in  all 
serious  charges.     I  do  not  consider  that  is  my  oourt,  but  a  combined  oowct. 

7431.  Is  there  any  court  in  which  vou  sit  alone  P — ^None.  I  sit  as  a  judge  in 
ohambers  would,  to  review  the  cases  of  magistrates. 

7432.  In  the  case  mentioned  in  the  fifth  clause  would  you  sit  with  two  magistrates  P 
— ^It  is  not  set  down  officially  that  such  should  be  the  case,  but  I  adopt  that  course,  and 
it  is  one  I  invariably  follow. 

7433.  In  all  the  excepted  cases  are  preliminary  examination$  taken  P — ^In  mui)der 
oases  a  preliminary  examination  is  taken,  m  the  first  instance  before  a  magistrate ;  then 
this  preliminary  examination  is  submitted  to  me  for  my  decision  as  to  how  it  is  to  be 
dealt  with. 

7434.  And  how  have  you  dealt  with  such  cases  P — ^Until  recently  they  have  been 
tried  by  combined  courts  consisting  of  myself,  assisted  by  two  magistrates,  a  prosecutor 
being  appointed  by  the  court.  In  the  last  important  case  tried  here,  Capt.  O'Connor 
prosecuted,  assisted  by  Mr.  Howsley,  an  enrolled  law  agent.  It  was  a  case  of  murdar. 

7435.  Was  there  an  indictment  framed  P — There  was. 

7436.  Was  it  served  upon  the  prisoners  P — ^Tha  prisoners  were  duly  warned  for  trial, 
and  told  up(m  what  charge  they  would  be  tried,  but  I  do  not  know  whether  the  indict- 
ment was  read  to  them.  I  cannot  say  positively,  but  they  were  warned.  It  was  done 
by  the  Besident  Magistrate  of  TJmteUA,  and  the  ohage  was  read  to  the  prisoners  in 
oourt.  They  are  always  asked  whether  thev  have  witnesses  to  jnroduoe,  and  if  so,  a 
Bommons  is  sent  to  sucn  witness  or  witnesses  trom  the  court,  the  same  as  is  done  in  ilie 
oase  of  the  prosecution. 

7437.  Is  there  a  special  regulation  acted  upon,  by  which  the  indictment  having 
been  drawn  up,  a  copy  of  it  is  served  upon  the  prisoner  some  days  before  the  trial,  by 
an  officer,  whose  duty  it  is  to  ask  whether  he  has  any  witnesses,  and  what  he  wiishes 
ikem  to  prove,  and  who  has  to  make  a  return  to  the  oourt  that  he  has  done  so  P — ^I  have 
not  required  such  return  or  certificate. 

7438.  Do  YOU  think  it  would  be  well  that  such  a  regulation  should  be  framed  P — ^I 
think  it  would  be  desirable. 

7439.  When  in  the  court,  is  he  called  upon  to  plead  ? — We  follow  the  course  in 
use  in  the  Colonial  court.  He  is  warned  ana  told  that  he  is  not  obliged  to  say  anything 
which  may  criminate  himself,  and  he  has  the  assistance  of  councillors  or  others  to  advise 
him.    Men  charged  with  serious  ofFences  usually  employ  European  agents. 

7440.  Don't  you  in  every  case  of  murder  require  a  plea  of  guilty,  or  not  guilty  P — 
Yes,  and  they  almost  invariably  plead  not  guilty,  but  I  have  had  coses  where  they 
pleaded  guilty  at  once,  in  spite  of  the  effect,  pointed  out  to  them,  that  it  might  have  on 
the  trial. 

7441.  Where  he  has  pleaded  guilty  have  you  taken  down  evidence,  or  did  you 
satisfy  yourself  by  reference  to  the  preliminary  examination  only  P — ^We  always  take 
evidence.     A  man  might  be  of  unsoimd  mind  when  he  pleaded. 

7442.  Do  you  take  evidence  of  unsound  mind,  or  go  into  general  evidence  as 
well  P — ^I  go  into  general  evidence. 

7443.  Do  you  pass  sentence  at  once  P — ^No,  I  have  usually  submitted  all  cases, 
excepting  in  one  or  two  instances,  together  with  the  proceedings,  to  Government,  and 
waited  for  its  instruction. 

7444.  Don't  you  think  that  is  to  be  condemned ;  that  is  to  say,  the  necessitjr  of 
your  having  to  consult  political  officers  as  to  what  you  wish  done  in  jumoial 
matters  P — ^A  sentence  of  death  would  of  necessity  have  to  be  submitted  to  Gb^Bmment, 
beeanse  the  warrant  would  require  his  Excellenqy  the  High  Commissioner's  sanction. 
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Ut^JlMy  OeoTj^  I  think  it  would  be  better  if  the  sentence  was  left  to  the  judgment  of  the  oouit,  and 
•    ■  *^  P^y^Q*      where  the  penalty  was  very  heavy,  that  it  should  be  submitted  to  the  Government  before 
Oct.  27, 1882.      being  carried  out- 

7445.  Has  Gtevemment  ever  suggested  to  you  the  penalty  it  should  impose  ? — ^Yee, 
frequently. 

7446.  Do  you  think  that  is  to  be  commended  P — ^I  cannot  say  that  I  do,  but  I 
imagined  there  was  no  other  course  open. 

7447.  Suppose  you  differed  from  the  Q-ovemment,  would  you  considOT  younelf 
bound  to  pass  the  sentence  ihey  dictated  or  sug^;ested  to  you  P — ^Decidedly  not,  if  I 
thought  it  was  in  excess,  but  if  it  was  a  mitigation,  I  should  as  a  matter  of  ooune 
comply  with  it. 

7448.  Do  you  think  it  is  a  good  thing  to  mix  judicial  functions  with  executive  in 
the  highest  officer  in  the  coimtry  P — I  hardly  know  in  who  else  it  could  be  vested. 

7449.  You  have  suggested  a  recorder  P — ^Yes,  but  that  would  be  to  deal  with  the 
more  important  cases.     I  think  all  murder  cases  should  be  tried  by  a  judge. 

7460.  Would  it  not  be  as  well  if  you  were  divested  of  all  judiciid  functions  ?— I 
don't  think  any  harm  would  arise  from  it.  It  woidd  give  me  more  time  to  attend  to 
executive  duties. 

7461.  Do  you  think  it  would  lower  you  in  the  estimation  of  the  natives  by  yow 
being  so  stripped  of  judicial  functions  P — ^1  think  I  should  be  lowered. 

7462.  And  would  it  act  in  any  wav  prejudicially,  and  if  so,  how  P — Only  that  it 
would  lessen  me  in  the  native  mind.  They  would  not  attach  the  same  importance  to 
my  position  that  they  now  do. 

7463.  But  still  you  think  it  a  good  thing  to  sever  them  P — I  think  so,  if  a  sepa- 
ration could  be  affected  without  lessening  mv  present  power  and  influence. 

7464.  Axe  charges  arising  out  of  witchcraft  dealt  with  by  the  chief  magistrate's 
court  P — ^Lately  they  have  been  dealt  with  in  mj  court.  In  all  oases  where  murder  has 
arisen  on  a  charge  of  witchcraft,  they  are  tried  by  combined  court.  Also,  where  it  was 
clear  that  murder  had  been  intended  or  contemplated.  Minor  cases,  where  no  serious 
injustice  has  been  done,  are  usually  dealt  with  by  the  resident  magistrates  of  tiie 
district. 

7456.  By  your  directions  P — The  cases  are  usually  referred  to  me,  but  I  do  not 
insist  upon  it.  Much  is  left  to  the  discretion  of  the  officer  who  first  investigatee  the 
case. 

7456.  Are  preliminary  examinations  taken  in  these  withoraft  cases  P — ^PreUminaiy 
examinations  are  taken  in  all  cases  before  a  case  can  be  accepted. 

7457.  Have  preliminary  examinations  been  taken  by  the  magistrate  in  witoharaft 
cases,  and  the  proceedings  referred  to  you  as  chief  officer,  and  referred  badk  again  by 
you  to  the  magistrate,  or  has  there  been  no  rule  upon  the  subject  P — ^In  all  aggravated 
oases  preliminary  examinations  are  taken,  and  submitted  to  me.  I  then  elect  whether 
they  meiW  be  tried  by  combined  court,  or  sent  back  to  be  dealt  with  by  the  magistrate 
of  the  district.  A  charge  of  witchcraft  is  a  very  common  offence  in  this  territory.  It  is 
not  unfrequent  that  a  woman  is  smelt  out,  and  that  she  is  driven  away  from  her  home 
on  a  charge  of  having  caused  the  illness  of  a  beast  or  child.  Those  cases,  where  no 
serious  or  gross  injustice  has  been  done,  are  dealt  with  by  the  magistrate  of  tiie  district^ 
who  imposes  a  fine  of  one  or  two,  perhaps  three  head  of  cattie,  on  the  witch  doctor  for 
smelling  out. 

7468.  Can  you  give  me  a  definition  of  witchcraft  P — ^Among  the  natives  the  belief  is, 
that  certain  persons  acquire  the  gift  of  exercising  supernatural'  powers  over  others  or  over 
the  lower  animals.  It  is  the  common  practice  amongst  natives,  when  either  a  person  or 
beast  is  sick,  or  when  lightning  has  struck  an  animal  or  a  hut,  indeed,  when  anything 
unusual  has  occurred,  to  attribute  it  to  supernatural  agency.  In  these  oases  a  wit(£ 
doctor  is  called  in  to  smell  out  the  person  who  has  caused  the  calamity.  This  they 
pretend  to  do  by  going  through  certfun  dances  and  the  use  of  charms.  The  witoh  doctors 
themselves  know  perfectly  well  that  they  are  imposing  on  the  credulity  of  the  ignorant 
people  with  whom  they  are  dealing,  but  many  of  the  people  are  firm  believers  in  the 
power  of  the  witch-doctor  to  define  who  has  caused  any  p^icular  event  to  happen.  I 
consider  the  witch-doctors  responsible  for  most  of  the  murders  which  take  place  in  this 
territory.     The  witch-doctors  practice  their  calling  for  the  sake  of  gain,  usually,  if  not 

'    in  all  cases,  receiving  a  fee  before  they  will  proceed  to  smell  any  one  out.     The  custom 
appears  to  be,  to  smell  out  some  person  who  is  obnoxious  to  the  kraal,  or  at  some  distance, 

■    or  else  some  person  whose  worldly  goods  will  divide  well.    A  reason  for  the  act  of  a 
witch-doctor  is  nearly  always  traceable.    I  therefore  invariably  hold  that  in  all  cases 

•■    the  witch-doctor  is  prmcipallv  responsible. 

7469.  Is  it  a  fitct  that  the  man  who  imputes  the  charge  is  nearly  always  the  gniliy 
partjr  P — ^Tes,  but  tiie  witch-doctor  fixes  tiie  guilt  upon  a  person  for  the  sake  of  gain. 
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7460.  What  is  the  utmost  pumshment  you  can  impose  in  suoh  a  cose  P — ^The  last  Major  Menry  Georye 
case  I  tried  here,  I  confiscated  the  whole  of  the  witeh-doctor's  property,  inflicted  twenty-      -g/^ig^,  O.M.G. 
four  lashes,  and  sentenced  him  to  three  years'  imprisonment,  with  hard  labour,  upon  the      oct.  27,  issi. 
breakwater  at  East  London.     That  was  a  case  in  which  murder  had  resulted  from  the 

imputation  of  witchcraft,  and  I  held  him  responsible. 

7461.  Why  did  you  imprison  in  that  case  ? — I  tliought  it  would  have  a  more  deter- 
rent effect  than  simply  fining  him,  as  his  friends  might  have  made  good  the  stock  he 
would  have  to  pay  as  fine,  and  he  would  still  have  followed  his  calling  as  a  witch-doctor. 

7462.  Is  flogging  looked  upon  by  the  Tembus  as  a  severe  pimishraent  ? — ^Yes,  but 
I  do  not  think  they  dread  it  as  much  as  Europeans  do,  and  it  is  only  resorted  to  in 
extreme  cases  in  this  territory. 

7463.  In  confiscating  a  man's  property,  do  you  carry  out  the  Kafir  custom  ? — In 
confiscation  I  carried  out  the  Kafir  law,  but  not  in  imprisoning  or  lashing.  It  is  not 
unusual,  however,  for  a  man  to  be  flogged  at  a  Kafir  kraal  when  he  is  caught  stealing. 
He  is  tied  up  to  a  post,  and  beaten  with  reims. 

7464.  Confiscation  is  contrary  to  our  law  in  the  Colony.  Don't  you  think  that 
confiscation  of  all  property  is  an  imjust  punishment,  where  there  are  relatives  depending 
upon  the  criminal  ? — It  possibly  does  tell  hard  in  many  cases  upon  relatives,  but,  in 
native  law,  the  term  used  by  them  is  "  eating  a  man  up,"  which  means,  depriving  him  of  aU 
he  possesses,  in  the  hope  that  he  will  leave  tlie  district,  and  trouble  it  no  more. 

746-5.  Does  that  sweep  away  all  llie  j^ropei-tv  belonging  to  a  man,  wives  and  all  ? — 
They  liave  very  rarely  all  their  property  in  one  placo.  »Saeli  a  sentence  would  only  get 
hold  of  one  half.  Fearing  some  such  calamity,  they  generally  divide  their  stock,  ha\ing 
it  at  the  kraals  of  their  friends. 

7466.  The  confiscation  of  property,  would  mean  all  the  property  which  could  be 
got  hold  of  ? — ^Yes,  I  have  only  known  two  or  three  cases  in  which  such  a  sentence  has 
been  passed,  but  in  each  case  I  have  returned  to  the  wives  and  relatives  milch  cows,  so 
that  they  should  not  suffer  too  severely.  The  food,  whether  stored  or  growing,  is  never 
included  in  confiscation. 

7467.  Do  you  think  it  woidd  be  wise  to  alter  this  principle  of  confiscation  to 
something  else,  that  is  to  say  to  a  fine,  the  amoimt  of  which  is  fixed  so  that  you  can 
attach  property  to  the  amount  of  that  fine  ? — It  might  be  well  to  fix  the  limit,  but,  at 
the  8a.m6  time,  I  think  the  law  should  be  made  as  severe  as  possible,  in  the  hope  of 
deterring  people  committing  serious  crimes. 

7^68.  Do  you  have  many  cases  of  cattle  stealing  ? — Yes,  a  good  many,  principally 
from  Pondoland,  occasionally  from  Fingoland,  and  not  unfrequently  from  the  colony, 
but  these  oases  are  generally  brought  before  the  border  magistrates,  not  myself. 

7469.  Have  the  proceedings  m  these  cases  been  taken  in  the  way  of  a  preliminary 
examination  P — ^No,  they  have  oeen  dealt  with  by  the  magistrate  direct. 

7470.  What  has  been  the  sentence  in  some  of  these  cases  ? — ^According  to  native 
law,  if  simply  a  spoor  is  traced  into  the  district  and  there  lost,  then  the  district  has  to 
make  good  the  cattle.  If  a  clear  case  of  theft,  then  a  penalty  is  inflicted  upon  the 
thieves  in  addition  to  restoration  of  the  stolen  property. 

7471.  How  have  you  dealt  with  them,  both  civil  and  criminal,  or  both  together  P — 
In  every  case  when  a  fine  could  not  be  levied,  or  a  thief  secretes  his  property  where  a 
magistrate  cannot  find  it,  or  they  are  old  offenders,  I  usually  dealt  with  such  cases  as 
criminal,  although  by  Kafir  law,  they  are  civil,  and  they  are  sentenced  to  imprisonment; 
but  where  a  fine  will  meet  the  case  it  is  imposed. 

7472.  But  where  that  is  the  case,  do  you  make  the  community  responsible  ? — A 
kraal  is  responsible  for  the  acts  of  the  men  who  reside  ^vdthin  it.  This  I  find  acts  well 
as  it  is  to  the  interest  of  all  persons  residing  at  the  kraal  to  endeavour  to  suppress 
theft  and  if  they  are  liable  to  pay  they  will  try  and  bring  a  thief  to  justice.  Thus  you 
tcuoh  the  criminal  in  his  pocket,  and  sometimes  in  addition,  send  him  to  gaol.  You  also 
make  the  kraal  civilly  responsible  for  the  value  of  the  property  stolen,  and  a  fine  as 
compensation.  A  kraal  is  dealt  with  lightly,  where  the  magistrate  is  satisfied  it  was 
not  to  blame. 

7473.  Do  you  think  this  collective  responsibility  is  sound  in  principle  P — I  think 
it  is  very  good  in  practice,  for  it  makes  it  the  duty  of  every  man,  women,  and  child,  in 
the  kraal  to  bring  the  guilty  person  to  justice.  If  it  were  not  so,  it  would  be  almost 
impossible  to  obtain  a  conviction. 

7474.  To  facilitate  the  ends  of  justice,  how  woidd  you  make  kraals  responsible  P — 
The  huts  or  kraals  situated  round  the  headinan's  kraal  would  be  responsible. 

7475.  WhoA  the  population  increases  and  the  kraals  become  contiguous  how  would 
you  then  deal  with  the  matter  P — The  nearest  kraal  to  the  last  seen  spoor  would  be 
responsible  according  to  Kafir  law. 

7476.  Would  you  make  Europeans  also  responsible  and  subject  to  this  lawP — ^Yes. 
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Major  jHiJwry  Gewgt  7477.  How  would  yoii  apply  It  in  the  case  of  Europeans  P — ^A  man  is  responfiiblc, 

BUioty  C.M.G.      according  to  the  Kafir  law,  unless  he  can  trace  the  spoor  farther  on.     Where  traced  to 
Oct.  27, 1881.       the  vicinity  of  a  magistrate,  it  is  the  custom  to  send  a  policeman  to  follow  it  up,  and 

so  it  is  handed  on  from  kraal  to  kraal  and  district  to  district,  the  same  plan  being  ob- 
served v,'hen  crossing  a  boundaiy,  if  there  is  time  or  opportunity,  the  magilstrate  sending 
a  policeman  to  follow  it  up. 

7478.  How  can  you  give  effect  to  this  spoor  law  in  a  township  P — Of  course  there  is  a 
difficulty  in  regard  to  townships.  Since  my  circular  with  regard  to  the  fipoor  law  has 
been  cancelled,  I  find  that  the  Europeans  are  just  as  ready  to  take  advantage  of  the 
ppoor  lav-  as  tliey  wt  re  l;rf ore,  that  is  to  say  if  a  man  loses  stock  or  shop  goods.  I  have 
a  rase  before  me  vvliero  a  man  has  brought  a  claim  against  the  district  for  something 
like  £'300.  Tlioy  are  nlways  ready  to  trace  the  spoor  to  a  native  location  and  hand  a 
over,  but  no  mattor  how  many  spoors  are  traced  to  their  gote  they  stand  with  theii 
liands  in  tlioir  pockets  and  say  they  liave  nothing  to  do  with  it.  The  iEtiropean  is 
always  ready  to  claim  the  protection  of  the  law  for  his  own  benefit,  but  not  prepared  to 
be  put  to  the  slightest  inconvenience  for  the  benefit  of  others. 

7479.  How  liave  you  dealt  with  cases  where  the  European  has  acted  in  that  way? 
— I  have  no  option  since  my  circidar  lias  been  cancelled. 

7480.  But  how  would  you  propose  to  give  effect  to  it  in  the  case  of  Europeans  P— I 
do  not  know,  unless  it  is  for  a  farm.  I  may  mention  one  mode  of  theft  which  is  usually 
earned  on.  Say  I  am  residing  in  the  territory,  I  have  two  or  three  native  ser^mts, 
Fingoes,  Gealekas  ;  probably  these  men  are  anxious  to  acquire  stock.  They  steal,  and 
bring  the  stock  to  my  kraal,  and  keep  it  there  for  two  or  three  nights,  until  the  faraoe  ia 
gone,  when  they  have  an  opportunity  of  disposing  of  it  as  they  wisii.  The  owner  of 
the  stock  comes  to  me,  and  gets  indignant,  and  says  I  am  a  thief.  He  traces  the  spoor 
to  my  kraal,  and  maintains  that  I  am  responsible,  while,  I  say,  I  am  not  under  the  pro- 
visions of  the  spoor  law,  the  guilty  parties,  in  reality,  being  my  servants. 

7481.  How  are  we  to  deal  with  spoor  law  in  its  application  to  white  menP — ^I 
think  where  white  men  fail  to  render  every  assistance  in  their  power  to  trace  the  spoor, 
that  they  should  be  subjected  to  a  heavy  penalty  It  shoidd  be  incumbent  upon  them 
to  render  every  assistance. 

7482.  Sui)posiiig  a  white  man  hero  had  a  farm  of  a  thousand  morgen,  and  cattle 
wore  traced  to  tliat  farm,  and  you  could  not  trace  thom  off,  but  no  such  cattle  were 
discovered  on  tho  farm ;  do  you  think  the  law  should  make  him  liable  in  any  way, 
either  criminally  or  ciAilly  ? — No.  I  think  it  would  be  harsh  if  he  had  done  eYerything 
in  liis  pov/er  to  follow  up  that  spoor.  There  is  generally  some  other  evidence  besides  a 
lost  spoor  required.  A  lost  spoor  casts  no  imputation  of  theft  unless  traces  are  found 
that  the  property  has  been  made  away  with.  Those  liable  for  the  property  actually 
lost,  are  those  nearest  to  where  the  spoor  ceased  to  be  traceable,  and  people  will  always 
endeavour  to  find  the  spoor  for  the  sake  of  escaping  their  share  of  a  penalty. 

7483.  Would  not  one  effect  of  the  spoor  law  be  this ;  that  it  induoes  a  ounning 
f cilov/,  who  may  be  the  thief,  to  pass  the  spoor  on  artfully  to  his  neighbour,  and  so  get 
rid  of  the  responsibility  liimself,  imtil  his  neighbour  has  cleared  him  of  all  suspicion^ 
Yes,  it  is  constantly  done.  I  have  heard  of  a  case  where  a  man  killed  and  ate  his  own 
sheep,  and  then  took  the  head,  feet,  and  offal  nearly  a  mile  away,  put  it  down  near  a 
neighbour's  hut,  and  then  made  marks  with  a  stick  to  resemble  sheep's  feet,  and  next 
morning  entered  the  case  in  the  magistrate's  office,  stating  that  he  haa  lost  a  sheep,  and 
traced  tlie  spoor  to  such  and  such  a  hut,  and  it  was  subsequently  proved  that  he  had 
killed  his  own  sheep,  and  made  a  spoor  for  the  purpose  of  throwing  the  blame  upon  his 
neighbour  and  obtaining  compensation. 

7484.  Woidd  it  not  be  better  to  allow  the  spoor,  as  it  is  in  the  colony,  to  be  stroi^ 
evidence  of  guilt,  but  only  some  evidence  ? — Yes ;  I  don't  think  it  desirable  to  take  it  as 
absolute  proof.  But  in  regai'd  to  the  spoor  law  in  this  territory,  and  the  colony,  it  is  saeh, 
that  I  have  been  obliged  to  confirm  decisions,  when  I  was  satisfied  in  my  own  mind, 
that  the  peraon  charged  was  not  guilty  ;  but,  at  the  same  time,  according  to  Kafir  law,  he 
was  clearly  responsible. 

7485.  Do  you  tliink,  as  a  rule,  you  can  apply  it  to  any  community,  with  any  d^;ree 
of  f aimes8,  v/here  tliis  commimal  system  of  occupation  of  land  does  not  exist  P — ^I  don't 
think  the  law  is  fairly  just ;  but,  at  the  same  time,  I  look  upon  it  as  an  evil  whioh,  if 
removed,  ^\'oiild  produce  far  greater  ones.  I  look  upon  the  spoor  law  as  one  of  unjust 
necessity ;  but  one  I  cannot  advise  the  abolition  of. 

7486.  But  being  a  necessity,  can  you  suggest  a  form  under  which  it  will  work  no 
injustice,  by  limiting  it  in  any  way  to  individual  families,  or  families  located  in  areas 
proclaimed  as  subjected  to  the  spoor  law  ? — I  cannot  suggest  any  improvement. 

7487.  Do  you  think  the  best  way  is  to  allow  it  to  remain  in  its  present  state  of 
uncertainty,  and  leave  to  time  any  definite  means  of  correcting  the  evil  P — ^I  tf>ii<V  it 
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ter  to  leave  the  solution  to  time.     Any  attempt  to  alter  it  now  would  meet  with  Major  Bmiy  George 
at  opposition  on  the  part  of  the  natives,  who  regard  it  as  a  great  protection.     I      ^^^**^^»  C.M.G. 
ik  it  might  be  desirable  to  exempt  certain  districts  from  the  operation  of  the  spoor      Oct.  27, 1881. 
'.     I  mean  townships,  by  proclamations. 

7488.  Do  you  thmi  the  17th  and  18th  sections  of  Act  No.  16  of  1864,  just  read, 
ring  reference  to  recovery  of  damages,  and  spoor-law,  should  be  given  effect  to  here  ? 
\  tmnk  the  present  system  of  appeal,  as  allowed  to  the  chief  magistrate,  should  be 
tinned. 

7489.  Do  all  oases  come  necessarily  before  you  P — Only  where  a  party  to  a  suit 
ires  to  appeal. 

7490.  Do  you  think  it  would  be  well  that  the  proceedings  of  all  cases,  where  the 
lalty  exceeds  a  certain  limit,  should  come  before  the  chief  magistrate  for  appeal ;  and 
t  appeal  should  be  allowed  in  all  cases,  however  paltry  ? — I  think  that  wherever 
ler  party  consider  justice  has  not  been  done,  they  appeal  as  a  matter  of  course.  Before 
iidgment  is  pronounced  in  any  one  of  the  sub-districts,  it  is  explained  to  the  parties 
,t  they  have  the  fullest  right  of  appeal.  The  appellant  is  required  to  lodge  a  fee  of 
I.  as  a  sort  of  guarantee  that  he  will  take  the  case  forward.  The  whole  of  the  pro- 
dings  are  then  sent  to  me,  and  I  give  my  decision,  which  is  forwarded  to  the  magis- 
te,  and  if  the  appellant  wins  the  case,  the  fee  of  10s.  is  returned ;  but  if  against  him, 
loses  that  fee.  I  think  it  might  be  desirable  to  fix  a  limit  to  the  penalty  to  be 
[icted  by  any  resident  magistrate,  without  requiring  my  confirmation  ;  the  same  as  the 
erer  sentences  in  my  court  must  receive  the  approval  of  Government  before  they  are 
Tied  out. 

7491.  Prisoners  are  examined,  you  have  said ;  would  you  render  it  optional  on 
\  part  of  a  prisoner  to  be  examined,  or  would  you  make  it  compulsory  that  he  should 
)niit  to  examination  ? — I  would  not  compel  him  to  say  anything  that  would  criminate 
Qself ;  but  would  allow  him  to  make  any  statement  that  would  benefit  himself. 

7492.  Would  you  punish  him  for  telling  lies  ? — I  would,  but  not  severely. 

7493.  Would  you  not  apply  that  law  to  Europeans  as  well  as  natives  ? — Certainly, 
iropeans  in  this  territory  are  usually  tried  by  Colonial  law. 

7494.  Woidd  you  alter  Colonial  law  with  regard  to  Europeans  in  this  territory,  by 
rmitting  such  prisoners  to  have  the  power  of  giving  evidence  upon  oath,  and  subjecting 
smselves  to  cross-examination,  if  they  wished  ? — Yes,  I  would. 

7495.  If  you  do  that,  would  it  not  be  carrying  out  native  law  P — Yes,  I  think  we 
ly  adopt  many  a  clause  and  measure  in  the  native  law  with  great  advantage. 

7496.  As  to  the  liquor  law,  if  it  applies  to  the  natives,  why  not  to  Europeans  also  P 
I  don't  think  Europeans  would  stand  it.  Europeans  don't  require  it  so  much  ;  but 
9  natives  themselves  know  it  is  their  salvation. 

7497.  How  are  the  headmen  you  proposed  as  jurors  appointed? — Some  are 
pointed  by  Government.  They  are,  for  the  most  part,  headmen  who  are  taken  over 
•  the  Government,  and  elected  by  the  people. 

7498.  Do  you  think  a  property  qualification  of  jurors  would  work  well  here  ? — I 
iTik  it  would  work ;  the  men  to  whom  I  refer  as  headmen  have,  as  a  rule,  considerable 
itus  in  the  country, 

7499.  80  that,  in  reality,  they  would  become  jurymen  under  a  property  qualification, 
though  a  property  qualification  would  afPect  others  ? — Yes. 

7500.  Do  you  think  the  Europeans  here  would  object  to  sit  with  these  men  as 
rymen  ? — I  don't  think  so,  knowing  as  I  do,  that  a  great  many  Europeans  in  tliis 
rritory  meet  natives  almost  upon  a  footing  of  equality.  Of  course  they  do  not  invite 
em  to  visit  their  houses ;  but  they  always  receive  them  kindly,  and  it  is  not  unusual 
r  a  native  to  have  his  meals  in  the  same  room,  or  even  at  the  same  table  as  the  Euro- 
5an,  and  I  don't  think  the  majority  of  the  better  thinking  white  men  would  object  to 
b  upon  a  jury  with  natives. 

7501.  In  appointing  assessors  to  aid  magistrates  in  civil  cases,  and  advise  and 
^scuss  matters  with  him,  how  would  you  select  them  ? — I  would  have  a  roll  comprising 
le  names  of  the  most  reliable  and  intelligent  men  in  the  district,  and  I  woidd  select 
•om  those,  the  same  as  you  would  a  jury. 

7502.  And  pay  them  P — We  must  pay  them,  as  they  are  too  poor  to  remain  about 
court  for  any  length  of  time,  and  feed  themselves  at  their  own  expense. 

7503.  Are  the  magistrates  to  be  bound  by  their  advice  P — I  think  not,  but  if  they 
id,  the  difference  should  be  recorded,  and  the  case  referred  to  a  higher  court. 

7504.  Is  it  not  rather  objectionable,  that  any  native  chief,  irrespective  of  his 
iialifications,  should  have  the  power  to  deal  with  petty  theft  cases  ? — They  have  no 
ower,  except  as  arbitrators.     Every  person  has  the  right  to  appeal. 

7505.  Would  you  limit  the  chiefs  power  to  fining,  in  an  amount  equal  to  the  value 
f  the  things  stolen,  and  no  more  P — Then  it  would  not  amount  to  a  fine,  but  merely  to 
3storation. 
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Major  JBtnru  George         7506.  Would  you  give  him  more  than  that  power  ? — ^If  he  is  permitted  to  adjudicate 
£mot,  C.M.G.      at  all,  he  shoidd  have  some  power. 

Oct  iTlssi  7507.  How  many  chiefs  are  there  who  have  this  power  ? — ^About  a  thousand,  but 

I  think  that  their  power  and  influence  are  greatly  on  the  wane. 

7508.  Would  it  not  be  a  good  thing,  when  you  have  these  chiefs  with  petty  ludidal 
powers,  to  try  and  associate  them  with  educated  natives ;  or,  a  chief  might  even  have  an 
European  as  his  chief  councillor,  in  order  to  put  us  in  possession  of  what  is  done,  and  ob- 
tain justice  Y — The  dilhculty  would  bo  to  obtain  thoiX)ughly  reliable  men  to  fill  this  posi- 
tion ;  the  men  who  would  accept  such  a  post  are  not  of  the  best  type,  and  I  have  found 
that  education  does  not  always  morally  elevate.  Some  of  the  greatest  scoundrels  I  have 
come  across  are  men  who  have  obtained  the  best  Colonial  education,  Kafir  law  is  mainly 
based  on  precedents. 

7509.  And  you  have  endeavoured  to  follow  that  law  ? — ^As  near  as  possible. 

7510.  As  to  the  insolvency  law,  have  you  many  cases  in  this  country  ? — Very  few 
among  the  natives. 

7511.  How  are  insolvency  cases  among  Europeans  dealt  with? — ^Acoording  to 
Colonial  law. 

7512.  What  would  you  advise  in  regard  to  that  matter  ;  that  a  Master  be 
appointed  here,  or  the  Master  of  the  Supreme  court  ? — I  think  the  Master  of  the  Supreme 
Court.     I,  myself,  have  acted  here  in  that  capacity. 

7513.  Do  you  think  among  natives  that  any  special  insolvency  law  is  required? — 
I  think  not.     Their  present  system  meets  all  requirements,  and  satisfies  the  people, 

7514.  Is  it  true  that  Europeans  are  prevented  by  regulations  here,  from  reooveiing 
book  debts  from  natives  ? — Yes. 

7515.  How  does  it  work  ? — I  think  it  is  a  great  protection  to  the  nativeB.  I 
issued  a  circular  on  the  subject,  which  met  with  a  full  approval,  both  from  the  Secretary 
of  Native  Affairs,  and  the  Grovemment. 

7516.  How  do  you  act  in  a  case  where  an  European  is  sued  by  a  native ;  can  he 
recover  from  the  European  ? — ^Yes,  I  issued  that  circular  from  a  firm  oonviotioa  that 
where  book  debts  are  contracted,  every  advantage  was  taken  of  the  natives.  Frequently 
a  number  of  articles  were  put  down  to  the  man  which  he  had  never  received.  Some  of 
the  traders  in  this  territory,  I  am  sorry  to  say,  are  not  actuated  by  high  principles  of 
honesty,  some  have  even  fled  from  the  colony,  and  for  their  country's  good,  to  get 
away  from  law  and  justice.  They  were  amongst  the  early  European  seUlers  of  this 
territory.  All  that  was  necessary  to  be  done,  before  I  issued  that  circular,  was  for  a 
trader  to  produce  his  books  in  court,  and  his  clerk  to  swear  that  the  articles  entered  wei« 
supplied ;  and  I  am  convinced  that  in  some  instances,  a  large  nimiber  of  these  articles 
which  were  sworn  to  as  being  supplied,  were  not.  The  claims  were  mostly  brought 
against  people  who  had  proi)erty,  and  the  ^lagistrate  was  obliged  to  give  judgment.  The 
defendants,  who  were  present,  swore  they  had  not  received  the  things,  but  their  testi- 
mony was  not  equivalent  to  the  sworn  evidence  of  the  trader  and  his  clerk;  and  it  was 
consequent  upon  this  state  of  things  that  I  issued  the  circular.  Now  they  are  endeavour- 
ing to  evade  it  by  taking  promissory  notes.  I  have  a  case  before  me  at  the  present  imi^j 
and  this  system  is  a  clear  evasion  of  my  circular. 

7517.  How  would  you  deal  with  a  promissory  note  signed  by  a  native  P — ^It  has 
always  been  enforced  in  court. 

7518.  In  a  provisional  form,  as  in  the  Colony  ? — No,  a  man's  property  is  seized  for 
the  amount  of  the  promissory  note,  but  an  adjournment  is  allowed  if  applied  for ;  if  not, 
judgment  is  given.   Where  the  other  party  fails  to  appear,  provisional  judgment  is  giv^L 

7519.  Is  it  not  unfair  to  Europeans  that  they  are  liable  for  book  debts,  which  they 
may  incur,  while  natives  are  able  to  set  up  coimter  claims  against  the  amount  of  such 
debts  ? — No,  the  European  knows  the  law,  which  prevents  him  suing  for  a  book  debt, 
and  gives  credit  on  his  own  risk.  I  do  not  know  a  single  black  trader  in  Tembuland 
on  his  own  account. 

7520.  By  Mr.  Aylif,']  Do  you  state,  as  a  general  proposition,  that,  except  in  the 
instances  which  are  opposed  to  common  justice,  and  common  humanity,  that  you  think 
that  native  laws  should  prevail  in  the  Transkeian  dependencies  ? — I  do  ;  I  think  the  ex- 
isting native  laws  are  peculiarly  well  adapted  to  the  requirements  and  conditions  of  the 
people. 

7521.  Do  you  thiuk  the  native  laws  are  so  distinct,  and  so  definite,  that  a  dozeu 
experts,  on  being  asked  to  give  a  statement  of  what  the  laws  are,  would  in  the  main 
agree  ? — I  think  they  would.  They  would  probably  express  their  views  in  different 
language,  but  I  think  in  the  main  they  would  agree.  Native  law  is  purely  a  law  of 
eqmty,  and  I  thiok,  taking  it  throughout,  the  cases  are  most  equitably  decided. 

7522.  I  understood  you  to  say  that  the  cases  are  usually  decided  according  to  certain 
definite  rules  and  principles  of  law,  not  simply  according  to  the  caprice  and  whim  of  the 
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man  deciding  them  P — ^No,  certainly  not;  I  do  not  tliink  any  chief  in  the  .temtjoiy,  no  Major  jBVwwrfl'/pfyf 
matter  how  powerful  his  position,  would  dare  to  settle  a  case  against  the  evidence.  £iMi  Q. jC^G^ 

7523.  Would  you  go  so  far  as  to  say  that,  from  your  observation,  you  have  found      Oot,;^7, 1881.  . 
that  these  laws  are,  in  the  main,  just,  according  to  our  views  of  what  justice  ought  to  be  ? 

— ^Decidedly  a  great  deal  is  done  in  the  territory  amongst  the  natives  which  is  not  just, 
but  then  it  is  not  supported  by  any  native  law,  it  is  simply  an  arbitrary  act  of  self-will 
or  spite,  and  is  not  supported  by  any  opinion  or  knowledge  of  the  law. 

7524.  But  would  you  say  the  law  would  provide  a  remedy  for  such  a  victim  of 
injustice  ? — Provided  the  act  of  injustice  was  not  committed  by  a  man  so  powerful  as 
to  be  beyond  the  reach  of  justice,  which  can  hardly  be  the  case.  As  long  as  we  have  magis- 
trates in  the  country,  it  would. 

7525.  From  information  you  have  obtained,  would  you  consider  that  the  definition 
of  murder,  according  to  Kafir  ideas,  would  in  the  main  agree  with  our  idea  of 
murder  ? — ^Yes,  spilling  of  blood  intentionally. 

7526.  What  as  a  rule,  do  you  say,  would  be  the  penalty  for  the  crime  of  murdei:  ? — 
According  to  Kafir  law,  it  would  be  a  fine,  and  the  magnitude  of  the  fine  would  depend 
upon  the  enormity  of  the  offence,  whether  pre-meditated  or  not. 

7527.  In  measuring  the  extent  of  the  penalty,  woidd  the  capacity  to  pay  be  an 
element  to  be  taken  into  consideration  ? — Yes,  the  capacity  of  the  culprit  or  his  friends 
to  pay  would  be  considered.  It  is  not  an  imusual  course  for  a  chief  to  adopt  where 
murder  has  been  committed.  I  refer  to  the  chiefs  in  an  independent  state.  Take  the 
Pondos  for  instance ;  the  penalty  is  the  confiscation  of  all  property.  The  chief  perhaps, 
acting  with  clemency,  would  return,  say  half  that  propertv ;  perhaps  more,  perhaps  less ; 
still  he  would  infiict  the  whole  penalty  in  order  to  mark  nis  displeasure. 

7528.  Then  do  you  think  that  assault,  according  to  Kafir  notions,  would  be  looked 
upon  as  an  offence  for  which  there  should  be  the  same  penalty  ? — ^Yes,  in  all  serious 
assaults  where  bodily  injury  has  been  sustained. 

7529.  Is  rape,  according  to  their  views,  a  crime  for  which  there  should  be  a  penalty  ? 
— ^Yes,  except  where  committed  by  a  chief  or  chief's  followers.  There  is  an  old  custom 
amongst  the  natives  by  which  a  chief,  when  travelling,  and  stopping  at  a  kraal,  can  send 
and  order  any  of  the  young  girls  in  the  neighbourhood  to  be  brought  to  the  kraal. 

7530.  Is  seduction  an  offence  ? — It  is,  and  a  serious  one,  according  to  Kafir  law. 

7531.  Is  sedition  regarded  as  an  offence  punishable  by  Kafir  law  ? — ^Yes,  it  is.  Plott- 
ing against  the  chief  was  in  former  years  punished  by  death. 

7632.  Would  abduction  be  looked  upon  as  an  offence  P — ^Yes,  but  it  is  usually 
condoned  by  the  payment  of  a  beast  or  more.  Where  a  young  girl  is  abducted,  she 
usually  marries  the  man  by  whom  she  is  carried  off,  and  the  dowry  is  paid ;  and  when 
that  is  done,  the  matter  is  entirely  condoned. 

7533.  Would  aiding  and  abetting  in  the  commission  of  an  offence  be  regarded  as 
a  crime  ? — It  would  depend  upon  the  nature  of  the  crime. 

7534.  Can  you  tell  me  whether  such  a  crime  is  known  in  the  Kafir  code,  as 
malicious  injury  to  property? — Yes,  it  is  not  imusual  that  a  beast  is  maliciously 
damaged  or  injured  ;  and  the  person  committing  the  offence  is  punished. 

7535.  Is  the  offence  of  arson  punishable  by  Kafir  law  ? — ^Yes,  the  offender  could  be 
fined,  and  is  ould  have  to  make  good  the  damage,  in  addition  to  the|penalty  for  the 
offence. 

7536.  How  do  you  consider  that  smelling-out  would  be  dealt  with  by  a  chief, 
according  to  his  aboriginal  custom  P — ^It  is  usually  done  with  the  consent  and  con- 
nivance of  the  chief.  I  know  very  few  instances  where  a  man  has  been  smelt  out,  and 
murder,  or  attempted  mmxier  followed,  where  the  chief  himself  has  not  been  implicated. 
Usually  he  consents  under  pressure.  The  persons  who  actually  commit  the  crime,  if 
murder  is  committed,  have  to  be  cleansed  before  they  can  associate  with  the  other 
people  of  the  tribe.  After  that,  they  are  received  as  if  nothing  had  happened.  The 
chief  usually  demands  a  nominal  penalty  for  the  crime,  whidi  penalty  is  generally 
taken  out  of  the  property  of  the  murdered  person. 

7537.  Would  it  be  an  offence  to  receive  stolen  goods,  knowing  them  to  have  been 
stolen,  and  how  would  it  be  treated  according  to  Kafir  law  P — ^No,  it  would  be  looked 
upon  as  an  effort  of  a  friend  to  conceal  another  from  punishment ;  but  where  goods  are 
traced  to  a  kraal,  or  others  are  known  to  bo  implicated  besides  the  actual  thief,  they  are 
all  to  a  certain  extent  liable  ;  although  merely  concealing  an  offence  is  not  looked  upon 
as  a  crime. 

7538.  Suppose  a  code  of  laws  were  made  for  these  territories,  and  that  was  stated 
to  be  an  offence ;  would  it  go  very  much  against  the  Kafir  notions  and  ideas  to  regard 
it  in  that  light  ? — I  don't  think  so,  as  they  all  look  upon  it  as  morally  wrong. 

7539.  In  your  opinion,  Major  Elliott,  would  it  be  practical  to  state  generally  that 
these  territories  shall  be  governed  by  Kafir  laws,  without  defining  what  those  laws  are  P 


432  NATTVB  LAWS  AND  CUSTOMS  OOIOOSSION. 

jor  S0irtf  Owrge  — ^No.   I  think  that  the  laws  should  be  codified,  decidedly,  in  order  to  prevent  the 
EUkit,  O.M.G.      possibility,  if  not  probability,  of  their  being  misconstrued. 

Ock.  27,  1881.  7540.  Would  not  codification  be  fatal  to  all  hope  of  the  chiefs  being  able  to  help 

the  magistrates  by  deciding  petty  cases  P — ^I  do  not  think  so. 

7541.  As  a  rule  I  suppose,  we  may  say  the  chiefs  are  uneducated  P — The  majoritj 
of  them. 

7542.  How  would  they  be  able  to  inform  themselves  of  what  the  law  is  in  a  code  ?— 
What  they  have  been  able  to  learn  from  hearing  people  speak,  they  could  learn  from 
hearing  others  read. 

7543.  Then  I  imderstand  you  to  say  that  it  would  be  expedient  to  give  the  dbiefr 
some  judicial  functions  P — ^Decidedly  so ;  it  would  keep  them  employed,  and,  to  a  certain 
extent,  gratify  their  vanity,  keep  pace  with  their  dignity,  and  it  would  satisfy  the  people 
that  the  chief  had  not  been  entirely  set  aside,  and  I  think  they  might  be  made  useful  in 
the  settlement  of  minor  cases. 

7544.  Do  you  express  these  opinions  because  you  think  that  the  condition  of  these 
people  renders  them  imfit  to  receive  Colonial  law,  or  do  you  see  no  good  features />fr  «e 
m  Kafir  law  ? — I  have  already  stated  tlmt  I  consider  Kafir  law  fairly  well  adapted  to 
the  present  condition  of  people.  The  laws  in  the  main  are  fair  and  just,  they  are  easilj 
and  cheaply  administered,  and  to  rudely  break  them  down  would,  I  think,  meet  with 
an  amount  of  opposition  which  the  Colonial  Government  would  not  care  to  deal  with. 
I  think  it  may  be  in  time  moulded  into  a  different  form,  but  at  present  I  do  not  see 
anything  unjust  or  oppressive  in  the  Eafir  laws,  that  is  to  say,  if  they  are  administered 
according  to  the  existing  actual  native  law.  It  is  only  where  they  are  mal-administered, 
that  injustice  is  done. 

7545.  In  respect  to  what  particular  territories  are  these  su^g^ions  you  have  made 
to  apply  P —  To  all  territories  lying  between  the  Kei  and  the  IJmzimkulu. 

7546.  Do  you  think  the  condition  of  the  people  occupying  each  of  the  distinct 
territories  is  so  analagous  as  to  warrant  one  S3rstem  of  law  being  wplied  to  them  all  P — 
Yes ;  there  is  an  idea  that  the  Fingoes  are  more  advanced  than  the  other  Kafirs,  but  I 
fail  to  see  it. 

7547.  What  is  your  opinion  as  to  what  should  be  the  relationship  of  Europeans 
living  in  these  territories  to  those  laws ;  should  the  laws  you  speak  of  apply  to  them, 
or  not  P — ^I  think  where  Europeans  and  natives  are  concerned  that  it  would  oe  best  to 
apply  the  native  law.  From  my  experience  Europeans,  unless  the  law  is  dearly 
denned,  will  be  ever  ready  to  claim  that  law  which  is  most  advantageous  to  themselves. 

7548.  Would  you,  as  a  man  of  business,  be  disposed  to  defer  to  this  opinion  P — ^No ; 
I  think  that  all  European  cases  ought  to  be  tried  by  European  law ;  that  where  Euro- 
peans and  natives  are  concerned,  that  the  case  should  be  dealt  with  according  to  native 
law. 

7549.  Do  you  say  that  because  you  consider  it  only  fair  that  an  Englishman 
coming  here  should  have  the  advantage  of  the  law  to  which  he  has  been  accustomed  P — ^I 
think  Englishmen  never  lose  nationality ;  but  he,  coming  to  live  among  these  people, 
should  abide  by  the  laws  enforced  by  their  Government. 

7550.  If  an  Englishman  should  be  charged  with  any  offence,  and  brought  to  trial, 
would  you  wish  to  see  him  tried  by  jury  P — ^Yes.  No  serious  case  at  present  could  be 
tried  in  this  territory  against  a  British  subject.  My  duty  in  such  a  case  would  be  to 
take  a  preliminary  examination,  and  forward  it  to  the  nearest  colonial  court,  there  to  be 
dealt  with.  There  are  cases  of  that  class  now  in  the  territory.  An  European  in  Mr. 
Cmnminff's  district  a  short  time  ago  shot  a  native,  and  he  is  now  in  Dordrecht  gaol 
waiting  nis  trial.  Any  offences  by  Europeans,  which,  according  to  our  law,  are 
criminal,  are  not  dealt  with  in  this  territorv,  but  are  sent  to  the  Colony. 

7551.  By  Mr.  Rollmid.']  Do  natives  look  upon  the  punishment  of  imprisonment 
with  hard  labour  within  the  Colony  as  a  sort  of  transportation  P — ^They  do,  provided  it 
is  not  carried  out  in  the  terrritory  to  which  they  belong. 

7552.  In  the  case  of  an  European  and  a  native  combining  to  commit  a  crime,  do 
you  think  any  practical  inconvenience  would  arise  if  the  native  were  pimished  by  fine 
and  the  European  punished  otherwise  P — ^No  ;  but  no  such  case  has  ever  come  under  my 
observation. 

7553.  In  the  case  of  an  European  and  native  committing  a  murder,  would  it  do 
any  harm  if  the  European  were  not  hanged,  but  punished  in  the  same  manner  as  ihe 
native  P — I  think  not ;  but  at  the  same  time  I  don't  look  upon  capital  punishment  as  a 
natural  consequence  for  the  crime  of  murder.  I  think  in  more  cases  they  are  reprieved 
than  the  capital  sentence  carried  out. 

7554.  Are  you  aware  of  any  inconvenience  resulting  to  these  natives  through  the 
operation  of  the  pass  laws  ? — They  do  not  like  it,  and  it  is  one  of  the  means  of  prevent- 
ing them  going  into  the  Colony.    Many  have  refused  to  go,  stating  that  their  oDJection 
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J  the  provifiionfl  of  the  pass  law.    I  have  now  in  my  office  a  number  of  applications  ^^J(^*cic!or^* 

m  farmers  and  others  in  the  Colony  applying  for  labourers,  and  the  answer  I  usually  1 . 

Bive  from  those  in  search  of  employment  is,  that  they  will  not  go  to  the  Colony,       Oct.  27, 1881. 
ause  they  are  afraid  of  being  taken  up  as  vagrants,  but  will  wiUingly  perform  any 
oimt  of  work  within  their  own  coimtry. 

7555.  Is  a  case  in  which  one  person  accuses  another  of  witchcraft,  without  employ- 
:  a  doctor  to  smell  out,  treated  as  a  case  of  witchcraft,  or  merely  as  one  of  slander  P — 
is  treated  as  a  slander  case,  the  person  accused  going  to  the  magistrate  and  com- 
ining. 

7556.  If  the  spoor  law  were  suspended  in  this  territory,  what  would  be  the  effect 
the  neighbouring  Pondos  ? — Theft  would  become  rife  at  once.  It  would  be  almost 
possible  to  keep  a  single  head  of  stock,  and  cattle  thieves  would  make  a  splendid 
rvest. 

7557.  Would  that  be  the  result  of  the  action  of  the  Pondos,  or  from  the  removal 
the  restrictions  upon  the  people  of  this  territory  ? — ^A  very  large  portion  of  the  stolen 
ck  from  this  territory  finds  its  way  into  Pondoland ;  but  I  am  afraid  the  larger  part 
stolen  by  Fingoes  here,  taken  into  Pondoland,  and  there  secreted,  or  given  in 
3hange  for  other  cattle. 

7558.  Does  Nquiliso  give  compensation  for  all  spoors  traced  into  his  territory  P — 
js,  but  he  would  cease  to  do  so  unless  he  received  like  compensation  at  our  hands. 

7559.  Is  the  practice  of  Umsila  in  use  P — ^It  is  practiced  imiversally. 

7560.  Is  it  not  liable  to  very  great  abuse  P — I  don't  think  so. 

7561.  Does  not  an  Umsila  use  his  discretion  in  mulcting  a  defendant  more  heavily 
m  perhaps  the  chief  intends  P — ^No,  I  think  not.  If  that  were  the  case  a  convicted 
rson  woidd  not  be  slow  to  seek  redress. 

7562.  Are  there  no  cases  of  imposture  by  personating  an  Umsila  P — ^Wehave 
ase  cases  occur  in  Europe  and  other  parts  of  the  world,  where  men  obtain  money  imder 
ise  pretences ;  but  as  the  natives  are  very  shrewd,  and  not  easily  deceived,  it  is  not  so 
re. 

7563.  Would  you  not  prefer  that  the  chief  magistrate  shoidd  sit  with  two  other 
igistrates  to  form  a  combined  coiui  in  cases  of  murder,  or  would  you  rather  propose 
at  the  court  should  consist  of  three  magistrates,  excluding  the  chief  magistrate,  so  that 

appeal  would  be  open  to  him  P — ^I  think  that  appeals  in  all  such  cases  should  be 
ide  to  a  judge,  and  that  it  is  preferable  for  a  judge  to  preside,  if  possible. 

7564.  Then  you  would  add  to  the  proposed  regulations  that  such  judge  be  appointed 
pecially  for  these  dependencies  P — ^I  thmk  it  very  desirable ;  it  would  be  a  great 
nvenience  both  to  Government  and  people. 

7565.  Would  you  approve  of  constituting  the  territories  between  the  Kei  and  the 
mzimkulu  into  a  separate  pro\ince  P — I  think  it  is  a  system  that  might  act  very  well, 
it  I  have  not  given  it  full  consideration. 

7566.  If  an  election  of  Parliamentary  representatives  by  headmen  ox  coimcillors 
3re  to  be  sanctioned,  would  these  headmen  form  a  thorough  representation  of  a  consti- 
.ency  P — ^I  think  so.  They  would  be  elected  from  men  who  are  known  to  possess  the 
nfidence  of  the  people,  and  would,  I  think,  faithfully  vote  according  to  what  they 
jlieve  to  be  the  interest  of  the  people. 

7567.  Would  people  be  satisfied  Avith  such  a  choice  of  representatives  P — ^I  think  so. 

7568.  What  class  of  men  would  the  natives  be  likely  to  select  as  representatives  P — 
•  the  franchise,  in  its  broad  sense,  was  granted  to  the  territory,  they  would  send  men 
ost  likely  to  supply  the  largest  amount  of  liquor,  but,  I  thinJk,  by  allowing  men  such 
i  we  proposed  to  elect,  they  would  select  men  most  likely  to  look  after  the  best 
iterests  of  the  country. 

7569.  Would  they  send  natives  into  Parliament  P — I  think  not. 

7570.  Do  you  think  the  chief  magistrate  should  be  referred  to  in  the  selection  by 
ovemment  of  the  officers  to  be  under  him  P — I  think  he  should  have  a  voice  in  their 
jlection. 

7571.  What  do  you  think  the  chief  qualifications  required  in  an  officer  for  the 
ative  service  P — The  qualifications  which  are  generally  considered  essential  to  an 
Inglish  gentleman. 

7572.  No  special  qualifications  P — ^A  knowledge  of  law  would  be  desirable.  I  do 
ot  think  it  absolutely  necessary  that  a  magistate  should  be  master  of  the  Kafir  language. 

7573.  Do  you  think  it  necessary  that  a  magistrate  should  imderstand  the  language 
ifficiently  to  know  whether  his  interpreter  is  deceiving  him,  or  not  P — ^It  would  oe  an 
Ivantage,  and,  if  possible,  they  should  have  good  interpreters  through  whom  to  conduct 
leir  cases. 

7574.  By  Mr.  Stan  ford."]  Are  you  in  favour  of  a  general  registration  of  ^marriages 
Diongst  the  natives  P — Begistration  at  present  exists  through  the  census  books. 
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Hajor  Mmnf  Oearffs         7676.  Wotild  vou  recommend  any  further  registration,  including  stock  paid  for 

sawty  C.M.G.      dowry  P — T  do  not  tnink  you  would  obtain  it  if  required. 

Oct.  27, 1881.  7576.  Do  you  think  it  advisahle  at  the  present  time  to  fix  any  limit  as  to  the 

maximum  to  he  paid  for  the  dowry  of  women  P — ^I  think  it  is  very  imdesirable.  ^  That 
would  at  once  be  legalizing  the  sale  of  women ;  we  cannot  stop  it,  we  are  obliged  to 

f)ermit  it,  and  I  think  it  is  best  not  to  legalize  it.     We  know  that  cattle  pass,  but  if  we 
imit  the  number,  we  fix  the  tariff,  which  I  do  not  think  desirable. 

7677.  Would  you  so  far  recognise  the  custom  as  to  allow  the  courts  in  these  terri- 
tories to  adjudicate  on  questions  of  Ukulobola  P — I  would,  where  restoration  or  division 
was  claimed,  but  not  beyond  that.  I  have  just  heard  read  a  proposal  that  registration 
should  be  taken  of  all  ftiarriages  consummated,  and  that  according  to  native  custom  all 
women  and  their  issue  who  had  obtained  rights  by  polygamous  marriages  should  have 
certain  privileges  secured  to  them,  and  that  after  this  registration,  the  law  would  recog- 
nise the  issue  of  only  one  marriage  as  legitimate,  and  that  only  this  issue  should  inherit 
the  father's  property  according  to  our  law.  We  cannot  prevent  concubinage,  but  the 
issue  may  be  declared  illegitimate,  and  this,  I  think,  would  strike  a  strong  blow  at 
polygamy.  I  do  not  approve  of  this  suggestion.  I  think  we  cannot  prevent  poly- 
gamy, and  it  would  be  very  iujudioious  to  brand  women  who  may  in  future  hold  the 
position  of  honest  wives,  as  concubines,  and  their  issue  as  bastards.  Were  such  an  act 
passed,  in  the  course  of  the  next  generation  the  concubines  would  far  out-number  the 
wives,  and  the  iUegitimate  population  be  at  least  four  times  that  of  the  legitimate. 
This,  I  do  not  think,  would  be  a  desirable  state  of  affairs. 

7578.  In  regard  to  land  tenure,  do  you  think  the  people  here  would  like  it  P — The 
majority  of  the  natives  here  would  be  strongly  opposed  to  land  tenure.  They  would 
regard  it  as  a  breaking  up  of  their  country,  and  the  tribal  power. 

7579.  Do  you  think  it  is  advisable,  in  any  part  of  Tembuland,  to  vest  a  certain 
extent  of  land,  say  two  or  three  thousand  morgen,  in  trustees,  for  the  benefit  of  the 
natives  living  in  a  communal  state  in  that  area  ? — ^I  think  it  is  very  desirable,  where  we 
have  the  right ;  in  certain  portions  of  this  territory,  for  instance,  where  the  land  is 
acquired  by  right  of  conquest. 

7580.  Do  you  think  it  would  be  advisable,  where  there  is  land  in  occupation  of 
natives,  to  have  certain  areas  defined,  and  inform  the  people  living  there  that  these  areas 
will  be  kept  for  them  P — ^I  think  not.  They  are  extremely  jealous  of  anything  like  a 
survey  being  made  in  the  territory.  They  would  consider  it  as  a  first  step  towards  de- 
priving them  of  the  country. 

7581.  Should  they  remain  as  they  are  P — I  think  so.  In  time  they  are  likely,  of 
their  own  free  will,  to  seek  titie,  but  it  will  only  delay  the  time  if  we  attempt  to  loroe 
or  press  it  upon  them. 

7582.  When  they  begin  to  seek  title,  on  what  principle  and  in  what  manner  would 
you  give  it  them  P — ^I  think  the  wishes  of  the  majority  should  be  consulted,  not  those  of 
the  minority ;  should  the  wish  become  anything  like  general,  I  should  like  to  see  indi- 
vidual title  granted  under  certain  restrictions  and  conditions. 

7583.  Would  it  be  unacceptable  to  them  now  ^if,  where  you  located  these  people, 
you  told  them  that  they  have  a  right  to  the  land,  and  that  nobody  could  disturb  themf 
— They  would  probably  say  that  moy  had  received  similar  promises  before,  which  had 
been  broken. 

7584.  How  would  you  approach  them,  in  order  to  convince  them  that  it  is  not  so  ? 
— ^I  think  it  is  next  to  impossible,  in  their  present  suspicious  frame  of  mind. 

7585.  Mr.  Gumming  has  proposed  that,  near  the  Drakensberg,  some  European  and 
native  farmers  should  be  located.  Do  you  think  it  a  good  thing  ? — Yes,  I  think  it  is. 
I  think  the  land  there  has  been  fairly  confiscated,  and  that  its  occupation  would  be  a 
benefit  to  the  people. 

7586.  A  large  tract  of  land  has  also  been  recommended  to  be  given  to  the  chief 
Kosana.  Do  you  think  that  a  good  thing  P — I  do,  and  I  would  add  to  tiiat,  that  if 
Gangelizwe  got  a  similar  grant  to  a  large  farm,  for  which  he  has  applied  in  the  Umtata 
district,  it  would  be  good,  and  this  would  afford  a  valuable  precedent  for  the  GFovem- 
ment  to  work  upon  in  future,  as  it  is  not  improbable  that  many  might  wish  to  foUow 
the  example  set  by  their  chief,  and  thereby  laing  about  the  desired  object. 

7587.  It  has  also  been  suggested  that  native  farmers,  who  have  certificates,  near  to 
the  mission  tation,  on  the  Little  'Tsomo,  should  have  the  opportunity  of  converting 
these  certificates  into  inalienable  title  P — I  have,  upon  several  occasions,  recommended 
this  step ;  but,  at  the  same  time,  I  pointed  out  to  the  Government,  that  I  feared  few 
people  applying  for  title  were  aware  of  the  heavy  expenses  of  survey ;  but  I  would 
advise,  in  all  oases,  that  the  Government  should  come  to  their  aid  in  some  way,  in  regard 
to  the  expenditure  required  for  survey,  as  they  are  very  poor,  and  the  expense  would 
cripple  them. 
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7588.  It  has  also  been  proposed  that,  in  the  *Tsomo  Valley,  small  holdings,  If ajor  JGRwry  Qtwge 
from  50  to  100  acres,  for  agricultural  purposes,  should  be  surveyed,  and  given  out  to      .^Wwi^aM.G. 
natives  at  a  small  quitrent,  with  a  large  commonage,  in  the  neighbourhood,  and  that      oct  27, 1881 
they  should  have  regulations  framed  tor  their  management,  and  that  there  would  be 
numbers  willing  to  occupy  ? — I  think  the  suggestion  a  very  good  one.     I  am  opposed  to 
the  grant  of  large  areas  of  ground,  as  individual  farms,  except  in  the  case  of  chiefs. 
Far  better  ^ve  title  to  such  ground  as  a  man  can  cultivate  with  liberal  commonage. 

7689.  it  has  been  suggested  by  Mr.  Gumming  that,  in  his  district,  Xalanga,  a 
large  area  of  about  10,000  morgen,  near  to  the  Mission,  should  be  reserved  by  the 
Qovemment  for  a  township  ? — ^That  I  also  consider  a  good  suggestion.  I  have  recom- 
mended the  establishment  of  a  series  of  townships  from  the  Kei  to  the  Umzimkulu. 

7590.  Have  you  anything  special  to  recommend  for  the  district  of  Southey ville  ? — 
I  think  it  very  desirable  that  a  township  should  be  created,  and  that  small  holdings  be 
given  out  to  all  natives  anxious  to  obtam  them,  and  willing  to  advance  themselves  in 
civilization. 

7591.  In  your  own  district,  do  you  think  anything  of  the  kind  could  be  done  P — 
The  natives  in  this  part  are  not  sufficiently  advanced. 

7592.  In  the  Engcobo  district,  what  would  you  propose  there  ? — I  think  a  town- 
ship would  be  an  advantage  there.  I  have  strongly  advocated  the  establishment  of 
model  farms  at  all  suitable  points.  Had  this  been  adopted,  or  if  it  is  now  adopted,  I 
think  the  people  would  soon  appreciate  the  benefit  of  individual  title.  I  am  of  opinion 
that  such  farms  could  be  established  in  many  parts  of  this  territory,  and  at  little  or  no 
expense,  and  they  would,  in  fact,  soon  become  a  source  of  revenue  to  the  Government. 
The  people  see  the  benefit  of  irrigation ;  but,  at  the  same  time,  have  not  the  sense  to 
avaQ  themselves  of  natural  advantages.  Many  of  the  people  would  gladly  occupy  part 
of  these  farms,  so  that  in  time  the  people  would  become  Grovemment  tenants.  I  would 
allow  any  native  in  the  neighbourhood  of  such  farm  a  certain  extent  of  laud,  with  water 
right,  and  I  think  by  such  means  they  would,  in  time,  also  become  tenants  of  Q-ovem- 
ment. 

7593.  "Would  you  have  farming  by  Government  in  these  territories? — ^Yes,  or 
under  the  superintendence  of  missionaries,  and  each  farm  under  the  direction  of  an 
overseer.  People  would  gladly  pay  one  or  two  pounds  an  acre,  over  which  water  could 
be  led,  and  I  know  many  sites  where  this  could  be  done,  over  hundreds  of  acres,  at  the 
expense  of  a  few  poimds,  in  the  district  of  Umtata. 

7594.  Do  you  think  the  establishment  of  industrial  schools  has  tended  to  create  a 
desire  for  individual  tenure  ? — My  experience  of  most  of  those  educated  at  industrial 
schools,  is  that  mechanics  are  too  lazy  to  follow  their  calling.  They  do  not  appear  to 
possess  the  energy  to  become  masters,  and  those  who  work  are  servants  to  white  men, 
and  I  have  now  on  the  police  establishment  of  this  district,  some  as  good  mechanics  as 
you  could  find  in  the  colony.  I  asked  them  how  it  was  they  did  not  work  at  their 
f^rade,  and  the  reply  was,  "  Oh !  the  work  is  too  hard ;  it  makes  one's  back  ache." 


Major  Elliott,  at  the  request  of  the  Commission,  handed  in  the  following  papers, 
relating  to  the  conditions  upon  which  the  Tembus  became  subject  to  the  Government, 
and  the  jurisdiction  of  Courts  in  the  territory : — 

Copy.] 

Conditions  on  which  the  Tembus  agree  to  be  taken  over  by  the  Colonial  Govern- 
ment, and  become  British  subjects  : — 

1st.  That  the  following  chiefs  be  recognized  as  chiefs : — Ngangelizwe,  Mg^dhlwa, 
Mdukiswa,   Bacela,    Umhloba,    Umdulasi,    Sandile,    Sidike,    Tsompa,     Dubulekwole, 
Umtiyedwa,  Ndwanyaza,  Stokwe,  son  of  Tyali,  Ngonyama  and  Maramncwa. 
2nd.  That  the  following  salaries  be  paid  to  the  chiefs : — 

£      8.    d. 

Ngangelizwe 200     0     0 

Son  of  Ngangelizwe,  when  arrived  at  20  years  of  ago 100     0     0 

Umgudhlwa 50     0     0 

Umdukiswa 50     0     0 

Bacela 30     0     0 

Umhloba 30     0     0 

Sandile,  son  of  Mzolisa 30     0     0 

Sediki,  son  of  Attwa 20     0     0 

Umdulasi 20     0     0 

Tsompa 20     0     0 

Dubidekwele 20     0     0 

Umtiyedwa 20     0     0 

Stokwe,  son  of  Tyali , 20     0     0 

Ndivanyaza 20     0     0 

Ngonyama , 20     0    0 
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Srd.  That  in  (tfder  to  induce  the  return  of  those  T^mbus  who  h&yebeea  qompeUed 
to  leave  through  mismanagement  and  wars,  the  hut-tax  shall  not  become  paywle  uisil 
January,  1878. 

4th.  That  the  North-west  be  that  fixed  bj  the  commission,  the  members  of  wluch 
were  Messrs.  Grifi&th,  Ajliff,  and  Qrant.  The  boundary  on  the  South-east  be  that  fixed 
by  the  Honourable  Mr.  Brownlee  in  1873. 

5th.  The  chiefs  to  exercise  authority  and  settle  lawsuits,  except  eases  of  murder, 
crimes  arising  out  of  charges  of  witchcraft,  serious  assaults  and  thefts  from  other  tnl)e6, 
and  from  the  Colony  withm  their  own  sections ;  subject  to  rights  of  appeal  to  the  maffis- 
trate.  The  chief  Gangelizwe  having  been  hitherto  considered  the  paramount  chief  of 
the  whole  tribe,  it  is  now  proposed  that  his  authority  should  not  ext^d  beyond  hi#  ovn 
section. 

6th.  That  the  Government  of  mission  stations  shall  not  be  interfered  with  at  preseoi 

7th.  That  in  order  to  remove  all  cause  of  irritation  and  heart  burning  aziang  from 
the  compulsory  return  of  Menziwe  he  and  his  tribe  be  located  in  the  land  vacated  by 
the  chief  Umtata,  and  the  land  at  present  occupied  by  Menziwe,  be  fULsd  up  by  loyal 
Tembus  who  choose  to  return  to  this  part. 

8th.  It  is  understood  that  Government  will  prohibit  the  sale  of  liquors  to  all  natiTes. 


Office  of  the  Eesident  with  Ngangelixwe, 

28ih  October,  1875. 

The  Bev.  Mr.  Hargreaves  appears  at  the  office  and  states  that  he  ia  deputed  by 
the  Tambookie  tribe  to  submit  the  above  proposals  to  the  Resident  for  the  oonsidentkm 
of  Gk>yemment. 

Mr.  Bowker,  Commandant  of  Police,  being  present,  the  above  proposals  are 
submitted  to  him  for  his  information,  who  fully  concurs  in  its  being  forwarded  to 

(Jovemment.  

(Signed)        W.  WEIGHT, 

Besideni 
A  true  Copy. 

(Signed)        A.  H.  STANFOED. 


Copy  of  Origixial 
Document  sent  to 
Oommdt.  Bowker. 

Thie  was  publicly 
made  known  at  the 
meeting  lOth  Deo., 
1876,  by  Commandt. 
Bowkeor,  Innpeotor 
Ghahners  interpre- 
ting. 

1.  This  was  also 
made  known  as  quite 
understood,  the  Cdt 
remarkingthat  Dala- 
sile,  unluro  Gkmge- 
lizwe,  oame  in  with 
olean  hands. 

2.  Agreed  to. 

3.  Agreed  to,  such 
Magistrate  being 
imcbr  the  Beeident 
Njanjana. 

4.  Agreed  to. 
6.  Agreed  to. 

6.  Dukdi  to  receive 
£26  per  annum,  the 
names  of  the  other  6 
to  be  submitted  to 
Gk>vermenth  with  re- 
oommendation  that 
theyget  an  allowance. 

7.  Agreed  to.  The 
Oommandant  re- 
inarked  that  addi- 
tions would  be  made 
to  ithese   grants  if 

neoesf^T'  ,  , 

5.  Ac^eedte. 


DALASILE'S  PEOPOSALS. 

Tlio  Chief  Dalasile  of  the  Amaqwati  tribe  being  seriou^  unwell,  and  unable  to 
attend  the  meeting  summoned  by  Commandant  Bowker  at  the  Kesidenoy,  Njanyama,  oa 
the  10th  December  1875,  wishes  it  to  be  stated  at  the  meeting  that  he  gladly  places  his 
country  and  tribe  under  the  protection  of  the  British  Government. 

1.  Dalasile  wishes  it  to  be  understood  that  he  is  not  taken  over  by  Oovenunent  on 
account  of  misconducting  himself,  and  trusts  his  good  behaviour  wul  be  taken  into 
consideration. 

2.  Dalasile  hopes  the  Government  will  consent  to'  grant  a  separate  magistrate  for 
his  tribe. 

3.  Dalasile  hopes  the  Government  will  allot  his  tribe  the  oountxy  they  have 
hitherto  occupied,  without  being  mixed  up  with  other  tribes. 

4.  Dalasile  hopes  the  hut  tax  will  not  come  into  force  in  his  tribe  for  two  years. 

5.  Dalasile  hopes  that  the  Gk>vemment  will  make  an  allowance  of  not  lees  than 
£100  per  annum. 

6.  Dalasile  hopes  the  Government  will  be  pleased  to  make  an  annual  allowance  to 
his  son  and  heir  Thomas,  to  his  elder  brother  Danti,  and  to  the  five  following  headmen 
in  his  tribe,  viz. :— Singama,  Sitongo,  Sandille,  Mang^la,  and  Mafyobeni. 

7.  Dalasile  hopes  the  Government  wiU  confirm  the  grants  of  land  made  in  his 
country  (four  in  number),  for  Church  of  England  missions. 

8.  Dalasile  also  begs  that  the  Government  will  strenuously  prohibit  the  sale  of 
brandy  in  his  coimtry. 

A  true  copy. 

H.  H.  BUNN, 

aerk  to  0.  M.  Tembuland. 
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EUiot,  0.M.O, 

IBESPONDENOE  BETWEEN    SEOEETAEY  FOE  NATIVE  AFPAIB8  AND        o«t  aTiwi 

CHIEF   MAGISTRATE   OP   TEMBULAND.  oi^. -^z,  laoi. 

Office  of  the  Secretaxy  for  Native  AGEairs, 

Gape  Town,  16th  November,  1876. 
The  Chief  Magistrate,  Tembuland. 

Sib, — ^A  year  has  now  passed  since  Government  set  Gangelizwe  aside  from  taking 
Emy  part  in  the  oontrol  and  management  of  the  Halas. 

\Vhen  the  Tembus  made  application  to  come  under  Gbvemment,  one  of  the 
conditions  proposed,  was  that  Gangelizwe  and  others  of  their  chiefs  should,  though 
placed  under  Government,  and  rendered  subordinate  to  the  magistrate,  remain  at  the 
heads  of  their  respective  tribes. 

To  this  condition,  however.  Government,  before  taking  over  the  Tembu  nation, 
made  an  exception  in  the  case  of  Gan^lizwe ;  they  set  him  aside  from  taking  any  part 
LB  the  management  of  his  people,  informing  Imn  at  the  same  time  that  his  being 
placed  in  the  position  he  proposed  for  himself,  in  common  with  the  other  Tembu  chiefs, 
would  depend  upon  his  future  good  conduct. 

As  (mnselizwe  is  now  about  to  assume,  in  subordination  to  the  Government,  duties 
and  responsibilities  from  which  for  twelve  months  he  has  been  excluded,  I  deem  it  a 
Gitting  time  to  address  to  him  a  word  of  admonition,  and  this  cannot  be  done  better  than 
by  teudng  a  brief  glance  at  the  past. 

Five  y^art  ago,  there  was  a  matter  of  difference  between  Ganzelizwe  and 
Kreli,  which  was  referred  by  the  latter  to  Government,  with  a  request  for  permission 
to  settle  the  matter  according  to  native  custom  by  attacking  the  Tembus.  This,  how- 
ever, he  was  positively  prohibited  from  doing  and  the  quarrel  was  ultimately  settled  by 
the  payment  to  him  of  forty-five  head  of  cattle.  Notwithstanding  this,  hostilities 
broke  out  a  few  months  after  between  the  Tembus  and  Gcalekas.  Government  sent  a 
commission  to  enquire  into  the  causes  of  the  war,  and  the  fault  was  found  to  be  on  the 
Bide  of  the  Tembus.  Ereli  insisted  strongly  on  the  occupation  of  the  Hala  country  as 
bc^ng  Ms  by  ric^ht  of  conquest,  but,  as  the  Halas  had  always  been  the  firm  friends  of  the 
Gkyvemment,  ]&eli  was  not  permitted  to  take  advantage  of  the  success  he  had  gained 
over  them,  and  it  was  decided  that  all  parties  should  re-occupy  the  land  they  possessed 
before  the  war  broke  out. 

At  my  first  meeting  with  the  Tembus,  I  informed  them  of  the  decision  arrived  at 
by  the  Commission,  explainine^  at  the  same  time  that  fault  had  been  found,  not  with 
themselves  as  a  people,  but  with  the  acts  of  their  chief  ;  that  we  desired  to  stand  by  the 
Tembus  and  befriend  them,  but  that  we  would  be  unable  to  do  so  save  in  a  iust  and 
righteous  cause ;  moreover  I  told  Gktngelizwe  that  if  he  wished  to  retain  his  power 
and  his  position  as  a  chief,  he  must  govern  justly  and  constitutionally. 

Diraegarding,  however,  the  admonition  which,  as  the  representative  of  Govern- 
ment, I  had  given  him,  Gangelizwe  committed  an  act  even  worse  than  the  one 
which  five  years  before  was  the  beginning  of  his  troubles  with  the  Gkalekas.  Kreli, 
again  referred  the  matter  to  Government,  though  he  did  so  against  the  wishes  of  his 
people,  who,  ahnost  unanimously,  desired  to  make  another  attack  upon  the  Tembus. 

Gk)vemment  decided  the  matter  by  directing  that  a  fine  of  two  hundred  head  of 
cattle  and  one  hundred  pounds  in  money  shomd  be  paid  to  Kreli,  and  not  this  time 
by  the  Tembu  people  but  by  Gangelizwe  himself;  the  fine  was  paid,  but  Kreli, 
was  still  dissatisfied ;  he  wanted  land  and  not  cattle  or  money ;  he  therefore  wished  to 
Enake  war  on  the  Tembus  and  take  their  country  from  them,  but,  finding  that  the 
lecision  of  the  Govemmemt  was  final  and  that  the  case  was  closed  and  settled,  he 
subxnitted  to  the  award  and  accepted  the  fine. 

Here  we  intended  that  the  matter  should  end.  We  had,  in  the  interests  of  the 
Tembus  again  mediated  between  them  and  the  Gcalekas ;  wo  had  removed  the  cause  of 
war  between  two  independent  chiefs,  our  work  was  done  and  our  responsibitity  had 
seased^  We  had  again  interposed  in  an  unrighteous  cause,  not  for  the  sake  of 
Gangelizwe  personally,  but  on  behalf  of  the  Tembus,  who  were  innocent  and  whom 
we  desired  to  defend 

But  the  Tembus  themselves,  feeling  unsafe  in  the  hanus  of  a  chief  whose  actions 
they  could  not  oontrol,  and  who  had  disregarded  the  admonitions  of  Gt>vemment, 
sought  to  place  themselves  under  our  protection  under  certain  specified  conditions. 

We  therefore  stated  the  terms  on  which  we  were  willing  to  receive  them, 
agreeing  to  all  their  own  proposals  with  the  exception  of  the  one  relating  to 
Qungelizwe.  WhUe  he  was  an  independent  chief  we  did  not  assume  the  right  of 
interposing  between  him  and  his  people,  but  merely  mediated  between  the  Gcalekas 
and  Tembu  nation  in  the  interests  of  the  latter,  since  their  chief  had  involved  them  in 
trouble.  But,  when  it  was  proposed  that  Gangelizwe  and  his  tribe  should  come 
under  our  rule,  we  deemed  it  indispensable  that,  before  receiving  him  as  our  agent  and 
subordinate,  we  should  mark  our  disapproval  of  his  acts  by  setting  him  aside  for  a 
season  at  least,  from  taking  any  share,  under  us,  in  thegovernment  of  his  followers. 

We  believe  that  it  is  now  the  desire  of   the    Halas  that   Gangelizwe   should 
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Major  Henry  G  forge         again  be  placed  over  them,  aid  feeling  satisfied  that  his  suspension,  which  has  now 
Ellwt,  C.M*G.  lasted  for  t^velve  months,  has  served  as  an  unmistakeable  and  plain  indication  of  our 

^     7^1  oQf  abhorrence  and  disapproval  of  acts  which  at  the  time  they  were  committed  did  not  fall 

uct.  i<,  i»»i.  within  our  jurisdiction,  and  which,  as  far  as  the  Gcalekaa  are  concerned,  have  already 

been  atoned  for,   we  have  decided  to  place   Gangelizwe  in  the  position  previously 
occupied,  and  from  which  wo  deemed  it  necessary,  for  a  season,  to  remove  him. 

Gangelizwe  is  therefore  authorized,  as  provided  in  Section  5  of  the  conditions 
under  which  the  Tembus  were  received,  to  exercise  authority  like  the  other  ehiefs,  and 
to  settle  law  suits  (except  cases  of  murder,  crimes  arising  out  of  the  charge  of  witch- 
craft, serious  assaults  and  thefts  from  other  tribes,  and  from  the  Colony)  within  his  own 
section  of  the  people,  subject,  however,  to  the  right  of  appeal  to  the  magistrate.  I  may 
remark  that  while  the  chief?  have  authority  to  settle  cases  of  a  certain  dass,  they  are  to 
uuderstaud  that  the  magistrates,  while  jiossessing  the  right  of  deciding  npon  these 
caR(\s  when  brought  before  them  by  way  of  appeal,  have  not  been  divestea  of  authority 
to  trj'  them  also  as  coiu-ts  of  first  "instance ;  and  that  while  the  people  have  perfect 
freedom  to  proceed  with  their  cases  to  the  chiefs,  they  have  equal  freedom,  if  they 
prefer  it,  to  take  them  direct  to  the  magistrate. 

We  trust  that  the  past  has  been  a  sufficient  warning  to  Gangelizwe,  and  that 
as  ho  is  now  placed  at  the  head  of  his  tribe  under  Government,  and  subordinate  to  the 
magistrate,  ho  wiU,  with  all  his  might,  endeavour  to  make  atonement  for  the  past ;  and 
that,  as  liis  former  acts  have  brought  trouble  upon  himself  and  upon  the  Tembus,  we 
expect  that  he  will,  in  the  future,  use  his  utmost  endeavours  in  maintaining  order  and 
quiet,  and  that,  both  by  precept  and  example,  he  will  do  all  in  his  power  to  advance 
the  best  interests  of  the  Tembu  nation. 

This  course,  and  this  alone,  will  be  the  necessary  atonement  for  the  past  and  cause 
it  to  be  forgiven  and  forgotten,  as  well  by  the  Government  as  by  thoee  who  havi 
suffered. 

When  you  have  read  this  letter  to  Gangelizwe,  I  have  to  request  that  you  will 
be  good  enough  to  fiimish  him  with  a  copy  of  it. 

T  have  &c 

(Signed)        C.  BROWNLEE, 

Secretary  for  Native  A£Eaii8. 


Copy.— 2/176.] 

Office  of  the  Secretary  for  Native  AfEairs, 

Cape  Town,  21st  March,  1881. 
The  Chief  Magistrate,  Tembuland. 

Sir, — In  the  correspondence,  telegraphic  and  other,  which  has  recently  passed 
between  yourself  and  this  department,  the  question  of  jurisdiction,  and  the  powers 
which  you,  and  the  subordinate  magistrates  under  you,  can  legally  exercise  in  tOTitory 
still  unannexed,  has  been  raised  and  partially  discussed.  Having  referred  the  whole 
matter  to  the  Hon'ble  the  Attomey-Greneral,  I  enclose  copy  of  Mr.  Leonard's  opmion 
for  your  information  and  guidance. 

From  it  you  will  learn  that  neither  you  nor  any  of  the  magistrates  under  you, 
have  any  jurisdiction  in  civil  cases,  and  that  in  regard  to  civil  issues,  it  is  only  by 
consent  of  parties  to  refer  their  differences  to  the  decision  of  the  magistrate,  that  he 
is  at  liberty  to  enter  upon  the  adjustment  of  matters  in  dispute  between  tJiem. 

You  will  further  gather  from  that  opinion  that  the  Government  has  no  right  to 
interfere  with  any  judgment  given  in  such  cases,  and  therefore  that  the  practice  which 
has  hitherto  obtained  of  submitting  the  proceedings  for  the  decision  of  Govemment 
through  this  department  is  irregular  and  must  therefore  be  discontinued. 

The  powers  with  which  you  are  invested  by  your  commission  xmder  the  Imperial 
Act,  are  therein  clearly  defined,  and  on  reference  you  will  find  that  you  are  empowered 
and  authorized  to  inquire  of  all  crimes  and  offences  committed  or  alleged  to  be  com- 
mitted withiu  your  jurisdiction  by  any  of  Her  Majesty's  subjects,  andforthatpurpofleto 
summon  and  examine  upon  oath  all  witnesses,  being  Her  Majesty's  subjects,  to  appre- 
liciid  or  cause  to  be  apprehended  all  criminals  and  offenders,  being  Her  Majesty^s 
subjects,  and  within  your  jurisdiction,  and  to  deal  ^^-ith  them  according  to  the  law  in 
force  in  this  Colony,  to  issue  both  arrests  and  search  warrants,  to  take  preparatory 
examinations,  and  to  commit  for  trial  any  offenders,  being  Her  Majesty's  subjects,  within 
your  jurisdiction. 

These,  with  other  details  as  to  the  execution  of  your  functions,  are  the  judicial 
powers  conferred  on  tou,  and  I  am  to  impress  upon  you  the  necessity  of  being  carefnl 
not  to  excec^d  them  or  allow  ^'ourself  to  transgress  the  limits  within  which  they  are 
confined. 

It  is  probable  tliat  provision  will  be  made  for  the  "extension  of  your  judicial 
authority,  but  in  the  meantime  you  will  observe  the  bounds  Avithin  which  your  powew 
are  defined. 

I  have  &c. 

'(Signed)        J.  E08E  INNES, 

Under  Secretary  for  Native  AfEairs* 


,    MINUJBS  OP  Jf^Z^CJL    ,  4!^.  J, 

Dopy."l  .......  Ma,}ot.Jp0!^rvO0or04 

The  Magistrates  in  unannexed  territories  have  no  jurisdietion  in  civil  oases,  unless      JPrtioi^C,m.G, 
tlie  parties  consent  to  submit  any  matter  in  dispute  for  their  decision,  and  Qovenunent      ^^  a7~iMi 
have  no  right  to  interfere  with  any  judgment  given  by  them,  although  they  (the  Gov-      ^'^    '* 
emment)  might,  should  occasion  require,  give  instructions  to  jo'event  injustice  from 
being  done.     I  see  no  reason  for  interfering  in  this  case. 

(Signed)        J.  W.  L. 
18/3/81. 

Copy.] 

Office  of  the  Chief  Magistrate  of  Tembuland, 

Umtata,  4th  April,  1881. 
The  Under  Secretary  for  Native  AfEairs,  Cape  Town. 

Sib, — I  have  the  honour  to  acknowledge  receipt  of  your  letter  No.  2/176,  of  21st 
ultimo,  and  before  promulgating  it  in  this  territory,  I  submit  a  few  remarks  for  the 
consideration  of  Governmeut,  as  I  consider  very  serious  questions  are  involved : — 

It  appears  by  the  conditions  under  which  the  Tembu  tribe  came  under  Government 
(copy  of  which  is  attached),  that  in  1875  all  authority  in  this  country  was  voluntarily 
handed  over  to  the  Colonial  Government,  and  accepted  by  it.  I  therefore  infer  that  the 
then  existing  law  ceased  from  that  date,  and  from  the  letter  now  under  reply,  that  no 
law  has  existed  in  the  country  since. 

There  are  clauses  in  the  conditions  requiring  that  certain  laws  or  usages  shall  be 
observed. 

Clause  Y  grants  to  every  person  in  the  territory  a  right  of  appeal  to  the  magistrate, 
but  if  he  has  not  the  power  to  compel  all  parties  to  appear  before  him,  this  condition  is 
a  dead  letter. 

The  same  clause  prohibits  chiefs  from  dealing  with  certain  serious  crimes. 

If  the  magistrates  cannot  deal  with  these  cases,  then  it  follows  that  those  who 
commit  them  (if  not  British  subjects)  must  escape  punishment. 

Magistrates  having  no  jurisdiction  in  civil  cases  cannot  enforce  the  pavment  of 
licenses,  or  any  other  tax,  or  levy  fines.  If  this  becomes  known  in  the  territory  the 
revenue  will  be  nil.  Even  the  European  inhabitants  won't  pay  taxes  if  they  know 
there  is  no  law  to  compel  them  to  do  so.  Merchants  won't  be  able  to  recover  their  just 
debts. .  In  fact  there  will  be  no  security  for  life  and  property.  But  to  my  mind  the  most 
serious  consideration  of  all  is,  that  under  the  pretext  of  there  being  no  law  in  the  country 
the  chiefs  might  reassert  their  old  power,  and  in  a  month  pull  down  authority  and  power 
that  it  has  taken  six  years  to  build  up. 

I  don't  pretend  to  ofEer  a  legal  opinion,  but  submit  that  in  handing  over  the  control 
of  this  country  to  Government,  me  people  have  agreed  to  submit  all  cases  in  dispute  to 
the  magistrates,  and  that  therefore  all  cases  are  tried  "by  consent,"  but  to  now  ask 
consent  would  close  the  courts  in  this  territory  for  all  judicial  work,  and  throw  to  the 
chief  8  power  which  they  would  not  be  slow  to  seize. 

Waiting  furtlier  instructions  before  acting  upon  your  letter, 

I  have,  &c., 

(Signed)  H.  G.  ELLIOT, 

C.  M.,  Tembuland. 


Copy.— No.  2/344.] 

Office  of  the  Secretaiy  for  Native  Affairs, 

Cape  Town,  25th  June,  1881. 
To  the  Chief  Magistrate,  Tombuland. 

Sir, — By  my  letter  of  the  21st  of  March  last,  the  view  of  the  Government  was 
conveyed  to  you,  upon  the  question  of  tho  jurisdiction  and  powers  which  you  and  the 
subordinate  magistrates  under  you  can  legally  exercise  in  civil  cases :  and  you  were  at 
the  same  time  informed  of  the  nature  and  extent  of  the  powers  which  the  commission, 
under  the  Imperial  Act  confers  in  regard  to  the  investigation  and  disposal  of  criminal 
offences. 

In  a  subsequent  communication  (4th  April),  you  have  submitted  for  the  consideration 
of  Government,  the  serious  consequences  which,  in  your  opinion,  would  follow  from  a 
strict  compliance  on  your  part  with  the  instructions  you  had  received,  and  {>ointed  out 
that  it  woidd  lead  to  a  closing  of  the  law  courts  in  your  territory,  to  the  nou'-recognition 
of  all  constituted  authority,  and  to  the  complete  restoration  and  assumption  of  all  power 
by  the  chiefs. 

By  telegrams  of  the  10th  instant,  you  have  applied  for  instructions  in  cases  of 
insolvency,  and  in  regard  to  the  proceedings  to  bo  adopted  in  the  trial  of  natives  for 
shop-looting. 

You  have  already  by  the  copy  of  the  opinion  of  Mr.  Leonard,  late  Attorney-General, 
forwarded  to  you,  been  placed  in  possession  of  the  strictly  legal  aspects  of  your  position, 
and  the  powers  which  belong  to  it. 

The  whole  matter  has  been  carefully  considered,  and  the  Gt>vemment  fully  recog- 
nizes and  accepts  the  opinion  of  Mr.  Leonard,  and  is  therefore  not  prepared  to  sanction 
any  marked  departure  from  the  instructions  already  given  to  you  in  my  letter  of  the 


4^6  KATivB  ti^  Mm  dimoiiB  ooioossion. 

]I^(^^JBW^G^>p'        2l8t  of  March  last ;  but  subject  to  the  definitions  therein  laid  down  as  to  your  strieHy 

jsnuit  O.M.a.  legal  status  as  a  British  official  unier  the  Imperial  Act,  I  am  to  direct  you  to  continue 

0^.  27  1881.  ^  exercise  such  mminal  and  civil  jurisdiction  as  you  have  hitherto  exercisedy  with  the 

'        '  consiant  of  the  chief,  whether  eaqpressly  delegated,  or  implied  by  the  tacit  recognition  of 

the  authority  you  have  already  exercised. 

'Rie  prosecution  or  otherwise  of  natives  charged  with  looting  shops  during  the 
rebellidn,  is  left  to  your  discretion. 

I  have  &c* 

(Signed)        J.  E08E  INNES, 

Under  Secretary  for  Native  AjGEairs. 

OOERESPONDENCE-ON  TRIAL  OF  OASES  BY  NATIVE  OHIEPS  AND  HEAD- 
MEN IN  TEMBULAND. 

Office  of  the  Besident  Magistrate  of  Umtata, 

Srd  November,  1881. 

The  Secretary  Native  Laws  Commission,  King  William's  Town. 

Sib, — ^In  accordance  with  a  request  expressed  by  the  President  of  the  Native  Laws 
Commission,  I  have  the  honour  to  transmit  you  the  enclosed  list  of  cases  usually  tried 
by  Chiefs  and  Headmen  in  this  District. 

I  have,  ftc., 

A.  H.  STANPOED, 

Besident  Magistrate. 

List  of  Cases  usually  tried  by  Chiefs  and  Hkadmett  in  this  district. 

1.  Thefts  committed  in  the  district. 

2.  Spoor  cases  (local). 
5.  Adultery  cases. 

4.  Pregnancy  caaes. 

5.  Seduction  of  girls. 

6.  Dowry  cai>es. 

7.  Inheritance  cases  (veiy  unfreqtient). 

8.  Oarden  disputes. 

9.  Actions  for  recovery  of  stock  or  other  articles  lent. 

10.  Fees  for  medical  attendance ;  in  fact  everything  that  is  recoverable  in  law. 

A.  H.  STANPOED, 

Besident  Magistrate. 
Besident  Magistrate's  Office,  Umtata, 

3rd  November,  1881. 


*    '  -^  Office  of  the  Chief  Magistrate  of  Tembuland, 

Umtata,  24th  November,  1881. 

J.  Noble,  Esq.,  Secretary  to  the  Native  Laws  Commission, 

Qraham's  Town. 

gm^ ^In  reply  to  your  letter  of  the  7th  instant  I  have  the  honour  to  state : 

Ist.'  So  far  as  within  my  knowledge,  the  cases  at  present  adjudicated  upon  by  the 


the  district 

In  all  cases  is  "fine."  .        ^       .  ..       ,  «^  •    •    i    .. 

2iid.  The  nature  and  operation  of  existing  laws  as  affectm^  cnmmal  onenoes 
committed  by  Tembus  in  Pondoland,  and  vice  versaj  is  that  the  criminal  upon 
apprehension  must  be  sent  for  trial  before  the  authorities  of  the  territory  to  which  he 

3rd.  The  questions  submitted  to  me  by  the  Commission  were  so  exhaustive  that  I 
feel  "  my  views  as  to  the  best  mode  of  providing  for  the  future  legislation,  and  the 
administration  of  affairs  in  the  native  dependencies  of  the  Colony,'^  have  been  fully 


any  material  alterations  in  or  modifications  of  their  present  laws,  and  that  any  attempt 
to  force  such  upon  them  would  be  prejudicial  both  to  their  own  interests  and  those  of 
the  Colony.  1  think  it  most  undesirable  that  a  vast  uiiranchised  and  conservative 
population  should  be  subjected  to  the  ever  changing   policy  inseparable  from  party 

Government. 

I  have,  ftc, 

H.  G.  ELLIOT, 

Chief  Magistrate,  Tenibaland. 


MEMOBANDUM    IN    COIQPUANGE    WJ^M    Ti^LEGBAM   FROM   SECBETABY  ifojor  J3«my  <?Mry« 
NATIVE  LAWS  COMMISSION  m  RE  TBEATY  OF  EXTRADITION  WITH      smt,  C.M.O. 
PONDOLAND.  Oct.^l88l. 

No.  1194/0.] 

The  Seoretaiy  Native  Laws  Commission,  Orahom's  Town. 

I  believe  the  only  Extradition  Treaty  existing  between  Her  Majesty's  Government 
or  the  Cape  Colonial  Government  and  the  Pondo  Nation  is  that  contained  in  the  Treaty 
with  Faku  (commonly  known  as  the  Maitland  Treaty),  dated  the  2drd  November,  1844. 
Paragraphs  3  and  4  to  be  found  on  page  15  Blue-boek,  entitled  *'  Betum  of  Papers  on 
Pondo  Affairs,"  dated  8th  Jime,  1880. 

Copy  of  Paragraphs  referred  to  are  herewith  attached.  It  will  be  seen  upon 
perusing  the  above  quoted  Treaty  that  although  the  Pondo  Chief  Faku  agreed  to  eive 
up  criminals  from  his  country,  there  is  no  reciprocal  agreement  on  the  part  of  the  British 
Government,  but  the  Pondos  evidently  consider  that  such  is  understood. 

In  proof  of  this  I  append  extract  from  Minutes  of  Meeting  at  which  this  matter 
was  referred  to.  Clause  15  of  Maitland  Treaty  provides  for  the  trial  within  the  Colony 
of  persons  charged  with  having  committed  offences  in  Pondoland. 

H.  G.  ELLIOT, 

0.  M.  Tembidaad. 
Office  of  the  Chief  Magistrate,  Tembuland,  11th  November,  1881. 


^  EXTRACTS  PROM  MAITLAND  TREATY. 

Pabaobaph  3. 

The  contracting  chief  will  use  his  best  exertions  to  seize  and  deliver  up  to  the 
nearest  British  authority,  for  trial  according  to  law,  all  persons  who  shall  have  com- 
mitted, or  shall  be  reasonably  suspected  to  have  committed,  any  murder,  robbery,  or 
other  offence  within  the  limits  of  me  Colony,  or  any  of  its  parts  or  dependencies,  fuid 
who  shall  be  found  in  the  territory  of  the  said  chief. 
Pakaqaaph  4. 

Befugees  and  banditti  belonging  to  other  tribes,  accused  or  sufipeoted  of  havinc^ 
committed  crimes  within  British  territory,  against  the  persons  or  properties  of  Briti^ 
subjects,  and  who  may  have  fled  in  order  to  escape  punishment,  shaXL  And  no  hiding 
place  in  Faku's  country ;  but,  on  the  contrary,  Faku  engages  that  he  will  use  his  best 
exertions  to  seize  all  such  persons,  and  deliver  them  up  to  the  nearest  British  authopty, 
in  order  that  they  may  be  tried,  and,  if  guilty,  punished. 

«  «  «  «  « 

Pabaqbaph  15. 

The  Colonial  Government  engages  that  it  will  cause  its  best  efforts  to  be  made  to 
apprehend  any  persons  residing  at  the  time  within  any  part  of  the  Colonial  territories 
in  couth  Africa,  whether  British  subjects  or  otherwise,  who  have  committed,  or  are 
reasonably  suspected  to  have  committed,  any  crime  against  the  persons  or  property  of 
the  subjects  of  Faku,  within  his  territory,  and  to  deuver  them  up,  to  be  dealt  with 
according  to  the  laws  of  the  Colony,  and  to  be  tried  in  the  Colony,  and  will  use  its 
influence  and  authority  to  cause  all  persons  residing  within  the  said  territories,  whether 
British  subjecto  or  o&erwise,  whose  evidence  may  be  required  upon  such  cases,  to 
appear  at  the  time  and  place  prescribed,  and  will  cause  all  such  witnesses  to  be  paid  a 
reasonable  remuneration  for  their  time  and  trouble  in  attending  to  give  their  evi<&nce. 


Copy.] 

MINTJTE8  OF  A  MEETING  HELD  AT  UMTATA  ON  THE  30th  DAY  OF 
SEPT.,  1881,  BETWEEN  MAJOE  ELLIOT,  C.M.G.,  AND  PHILIP  CHAELES, 
N'QEKETO,  VAVA,  AND  OTHER  COUNCILLORS  REPRESENTING  THE 
PONDO  CHIEF  N'QUrLISO. 

Office  of  the  Chief  Magistrate,  Tembuland,  8th  November,  1881. 
N'qeketo  states : 

«  «  «  «  « 

*^  Gt)vemment  said  to  Faku  and  Damas,  a  man  of  my  nation  you  must  hand  over 
to  me  if  wanted.  In  reply  Faku  and  Damas  said,  will  you  in  retium  hand  ov^  to  me 
men  of  my  nation.    Government  said  yes,  and  Faku  said  yes," 


482  NATITB  LAWS  AND  CUSTOMS  OOIOOSSION. 

Umtata,  28tt  Octoher,  1881. 


PRESENT  : 


Sir  J.  D.  Barry  (President), 
J.  Ayliff  Esq.,  I  W.  E.  Stanford  Esq., 

E,  S.  RoLLANa  Esq. 


0angeUMW0,  Nyanga^         The  f oliowing  Chiefs,  Headmen,  and  Natives  attended  the  meeting : — 
8iku    Fanthtioa,  G^rtM(7c//zir6,  paramount  chief  of  the  Tembus,  JVyan^a,  Sangoni,  Mpiti^  Xelo^  Chris- 

mtmJi*'  ^u^Md']^'^^^  headmen,  Silas  Pantshiea^  Christian  oouncdUor  to  Chief  Ghmgelizwe,  Nqayi^ 
XTmutigi,  md  twelve  heathen  councillor  to  Chief  Qungelizwe,  Cutalelcy  heathen  headman  under  Grange- 
othen.  lizwe,  Difiase,  heathen,   Umgendikij  heathen,  Umsmigi,  and  twelve  others. 

Oct.  28, 1881.  Xelo,  Christian  headman,  made  the  following  statement  regarding  the  descendants 

of  Europeans  supposed  to  have  been  wrecked  on  tne  coast  of  EafEraria : — 

Before  I  was  bom  an  English  lady  came  to  this  part  of  Africa.  The  shipwas  wrecked, 
and  she  arrived  in  a  small  boat  which  was  brought  into  the  mouth  of  the  Umtata.  The 
Kafirs  took  her  and  made  her  the  great  wife  of  the  chief  Samgo,  by  whom  she  had  two 
sons  and  several  daughters.  The  eldest  son  was  called  Myoetana,  and  the  second 
Umdepa.  The  daughters,  however,  died  many  years  ago.  The  son  of  Myoetana  was 
Niki,  and  Niki's  eldest  son  was  Dalasile  who  is  chief  of  the  Ama  Tshomana  tribe, 
now  residing  at  Umpako  in  Tembuland.  This  lady's  children  were  yellow  in  colour, 
having  long  hair  and  blue  eyes.  The  second  son,  XJmdepa,  had  a  son  named  Majibana, 
whose  eldest  son  was  called  Ncani,  and  who  died  without  male  issue.  Noani'-s  sister 
married  John  King.  Another  son  of  Umdepa  was  named  Cawo,  and  his  eldest  son 
JanMe,  is  still  living,  and  his  eldest  daughter  Nosepesi  is  married  to  Qungelizwe,  chief  of 
the  Tembus.  When  Umdepa  was  a  very  old  man,  nearly  a  himdred  years  of  age,  he 
married  a  young  wife  by  whom  he  had  a  daughter  named  Nozolo,  who  is  married  to 
Silas  Pantshwa,  here  present.  I  knew  Umdepa  well,  having  been  with  him  at  the 
Morley  school,  in  the  early  war  time  during  Hintza's  chieftainship.  Umdepa  then 
told  me  that  there  was  a  great  meeting  at  his  father's  place  when  the  woman  with  the 
white  face  first  came,  and  much  wonder  and  surprise  was  felt.  The  people  asked  her 
where  she  came  from  and  she  pointed  with  her  finger  towards  the  sea,  signifying  that 
she  came  from  a  country  in  that  direction.  She  could  not  speak  Kafir,  and  she  wore 
European  clothing.  The  people  slaughtered  a  beast,  and  with  its  skin  made  the  white 
lady  a  kaross.  She  was  made  the  first  wife  of  the  chief.  She  said  that  her  name  was 
Bess.  They  taught  her  Kafir,  which  she  learned  to  speak  well  afterwards.  Several 
slaves  were  with  ner  in  the  boat,  black  people  with  long  hair.  I  myself  married  a  girl 
descended  from  one  of  these  slaves,  and  1  had  three  children.  She  did  not  like  me,  and  I 
afterwards  married  another  girl  of  my  own  nation.  Umdepa  said  that  the  country  these 
people  came  from  was  a  cold  place.  Umdepa  himself  was  a  nice  gentleman,  he  had  a 
long  nose,  blue  eyes,  a  yellow  complexion,  and  long  hair.  He  was  a  very  old  man  when 
he  died,  nearly  one  hundred  years  of  age,  and  we  buried  him.  He  was  a  very  good 
gentleman,  and  much  liked  by  the  white  people.  Umdepa  had  no  ornament  or  anytning 
belongingtohismother,  as,  according  to  Kafir  custom,  all  effects  belonging  to  persons  dving 
are  destroyed.  I  never  heard  Umdepa  say  where  his  mother  was  buried,  and  I  ha^e 
never  heard  of  any  other  white  womannere.  The  great  grand  children  and  female  descen- 
dants of  Umdepa  are  much  sought  after,  at  the  present  time  by  chiefs  as  wives,  beoanse 
these  women  are  regarded  as  being  wise  and  fnendly  to  the  white  people.  There  are 
many  descendants  of  the  slaves ;  the  women  have  long  black  hair,  not  soft,  and  black 
faces.  The  people  found  the  lady  at  the  mouth  of  the  river,  on  dir  land;  no  white  man 
had  come  in  the  small  boat  with  her.  The  chief  Samgo  heard  oi  her  arrival  through 
some  of  his  people  living  on  the  coast,  who  brought  him  word  that  a  white  &oe  had 
come  out  of  the  water.  It  was  the  first  white  person  that  these  Kafirs  had  ever  seen. 
She  was,  as  I  have  said,  brought  to  the  ^at  place,  and  given  to  the  chief.  Umdepa's 
daughter,  who  married  Silas  rantshwa,  is  still  living,  but  she  never  saw  her  mother, 
only  her  father. 

Silas  Pantshwa  states,  that  Umdepa's  wife  told  him  that  Umdepa  had  a  white  son 
by  a  black  wife,  but,  that  a  white  man  came,  and  after  asking  all  about  the  boy,  took 
him  away  to  the  Colony,  promising  his  father,  Umdepa,  that  his  son  should  be  restored 
to  bini ;  this  however  has  never  been  done,  and  the  lad  was  never  brought  back. 

The  objects  of  the  Commission  having  been  explained  to  the  natives  and  headmen 
present,  they  were  examined  as  follows. 

7595.  Mr.  Holland Ji  What  are  the  tribes  under  Qungelizwe  with  whose  laws  yon 
are  acquainted  P — The  Tembus  and  the  Fingoes. 


MIXVTES  OF  EVIDEXCE.  433 

7596.  Did  you  all  live,  in  your  independant  state,  under  the  same  law  ? — ^Yes,  Oang$l%swt^  KifM§a^ 
under  the  laws  of  Gangelizwe,  the  chief  of  the  coimtry.  TiiZ^Fa^nUh^a' 

7597.  Have  these  laws  been  always  the  same  ? — The  Pingoes  left  their  own  laws  jv^ayi,  OutaUje] 
and  customs,  and  now  are  under  the  laws  of  Gangelizwe.  DinoM,     Umg^ndiki^ 

7598.  Did  Gangelizwe  ever  change  any  old  laws?— He  never  changed  any  of  the  ^JJJ^^*'  *^  ^^^'^ 
laws ;  they  are  still  the  old  laws.  '   _. 

7599.  Supposing  that  Gangelizwe  found  that  a  law  was  bad,  and  required  to  be      Oct.  28, 1881. 
changed,  how  would  he  manage  ? — If  it  is  a  law  we  did  not  like,  we  would  go  to  the 

chief  and  say  "  we  do  not  like  this  law,"  and  the  tribe  would  change  that  law. 

7000.  Do  they  go  to  the  chief  altogether  and  talk  the  matter  over  ? — ^Yes,  a  large 
meeting  of  councillors  and  small  chiefs  would  be  held  at  the  great  place,  and  the 
councillors  would  speak  ^\ith  the  diief. 

7601.  Do  they  tell  the  chief  what  ought  to  be  done,  or  does  the  chief  tell  them 
what  ought  to  be  done  ? — The  councillors  put  the  chief  right,  if  the  chief  wants  any  law 
they  do  not  like. 

7602.  And  when  the  chief  has  agreed  to  the  law,  how  is  it  made  known  to  the 
people  ? — It  is  made  known  by  the  councillors  and  headmen  of  the  people. 

7603.  AVhat  punishment  did  they  inflict  in  the  old  times  on  a  wrongdoer  ? — ^A 
murderer  who  killed  another  man  fighting  was  fined  cattle  ;  all  other  crimes  were  pun- 
ished by  a  payment  of  cattle. 

7604.  Aid  if  a  man  bewitched  another  ? — He  was  killed. 

7605.  Was  ho  tried  at  the  great  place? — The  people  go  to  the  cliief  and  ask  his 
permission  for  them  to  go  to  the  doctor  to  find  out  who  is  trying  to  kill  a  man.  When 
the  doctor  hiis  pointed  out  the  guilty  person  they  kill  him,  but  the  chief  has  nothing 
to  do  with  that,  even  in  the  accusation  the  chief  is  never  actually  responsible.  As  a 
general  rule  accusations  were  made  by  the  councillors.  When  the  man  was  killed  the 
coimcillors  would  go  and  tell  the  chief  and  say  it  was  by  accident. 

7606.  When  a  man  had  been  killed  in  that  way,  did  the  chief  require  that  his 
blood  should  be  paid  for  ? — ^Yes,  and  the  cattle  would  go  to  the  cliief. 

7607.  Did  the  chief  quarrel  with  them  for  killing  the  man  ? — Sometime  the  chief 
would  get  angry  because  ho  told  them  not  to  kill  the  man,  and  he  would  send  out 
messengers  to  taka  the  cattle  of  the  people  who  had  killed  him. 

7608.  In  other  cases  the  cattle  of  the  man  who  had  been  killed  is  simply  brought 
to  the  chief  ? — The  cattle  do  not  go  to  the  chief's  kraal,  they  are  given  to  the  councillors  ; 
they  are  divided  amongst  ourselves.  That  is  how  we  come  to  have  kraals  of  our  own 
through  these  cattle,  because  we  do  not  give  any  to  the  chief,  except  one  old  cow,  the 
others  are  distributed  amongst  us. 

7609.  When  a  man  has  committed  a  crime,  a  murder  say,  and  he  is  a  stranger 
from  another  tribe,  is  he  reporteil  to  the  chief  of  that  tribe  P — Yes,  he  is  taken  to  his 
chief  who  decides  what  is  to  be  done  with  him,  whether  he  has  to  pay,  or  what  is  to  be 
done.  If  he  is  of  oiu*  own  tribe  they  would  make  him  pay,  if  he  committed  murder,  and 
if  he  had  nothing  to  pay  with  lie  would  be  driven  away.  If  he  had  friends  they  would 
pay  the  "  blood  money"  but  not  very  heavily.  Then  tha  man  would  be  let  go  and  no 
more  heard  about  it. 

7610.  Was  whipping  never  resorted  to  as  a  punishment  ? — No,  but  a  man  convicted 
of  witchcraft  is  tied  up  and  beaten,  and  red  ants  thrown  over  his  body. 

7611.  Did  not  the  chief's  messengers  when  they  arrested  a  man  sometimes 
beat  him  going  along  P — Yes,  i\\Q  messengers  from  the  chief  sometimes  beat  him, 
that  is  in  case  he  should  give  trouble  in  going ;  if  he  won't  go  with  them,  they  beat 
him.     That  is  the  order  of  the  coimciUors,  not  of  the  chief,  that  they  should  beat  a  man. 

7612.  Wliere  are  blood  cases  tried  ? — ^At  the  great  place  by  the  councillors. 

7613.  Was  the  accused  always  present  when  tried? — ^He  must  be  there;  they 
cannot  decide  a  case  without  his  presence. 

7614.  Do  they  call  witnesses  first,  or  does  the  accused  speak  first  and  reply  to  the 
charge  ? — The  accused  speaks  first  and  then  the  witnesses  are  called. 

7615.  When  a  blood  case  is  brought  before  the  cliief,  who  is  the  first  man  that 
speaks  ? — The  plaintiff  speaks  first,  he  tells  what  he  has  come  about. 

7616.  Suppose  one  man  had  killed  another,  who  then  speaks  for  the  dead  man? — 
The  man  that  apprehends  the  prisoner  speaks  first,  then  the  prisoner  replies.  When 
the  case  has  been  heard,  the  coiuicillors  take  it  to  the  chief  and  tell  him  the  principal 
eWdence,  and  the  chief  gives  his  decision  tlirough  any  one  of  the  councillors  he  may 
appoint. 

7617.  Suppose  the  couucillors  thought  the  man  guilty,  and  the  chief  thought  him 
innocent,  what  would  be  done  then  ? — The  councillors  go  to  the  chief,  the  matter  is  dis- 
cussed between  them,  and  at  last  the  chief  gives  the  matter  over  to  the  councillors,  and 
says  "  You  must  decide  as  you  think  it  is." 

GGG 
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fflittee,  Njfonffff,         7618.  Sinoe  you  oame  under  Ghovemment  are  cases  settled  in  the  same  way  P — Since 
rofil,  Mpitiy  Xeh,  ^^9  hsiYe  come  under  Q-ovemment  we  are  not  allowed  to  carry  out  our  witchcraft. 
\yf^CutaUle\  ^^l^'  But  are  people  tried  very  much  in  the  same  way  by  the  councillors  ? — Even 

ue^ '   Vmgendiki,  now  when  there  is  any  case  at  the  great  place,  the  chief  hands  it  over  to  us  councillors 
«vs  <"«'  '«^*'<**  who  decide  whether  the  case  shall  be  settled  at  once.      We  do  not  settle  blood  cases, 

'*'    which  are  taken  to  the  magistrates. 

Oct.  28, 1881.  7620.  What  other  cases  are  taken  to  the  magistrate? — Land  disputes,  boundary 

disputes,  cases  of  fighting,  when  they  ore  very  serious  :  all  others  go  to  the  chief. 

7621.  Do  theft  cases  go  to  the  magistrate  ? — ^All  our  own  theft  cases  go  to  the  chief, 
but  cases  of  theft  from  Pondoland,  the  Idutywa  Reserve,  and  beyond  the  border,  go  to 
the  magistrate. 

7622.  When  you  have  tried  theft  cases  amongst  yourselves,  do  you  report  to  the 
magistrate  what  has  been  done  ? — ^No,  we  do  not  report  to  the  magistrate  if  the  man  is 
satisfied  with  the  chief's  decision. 

7623.  But  when  the  man  is  not  satisfied  with  the  decison  of  the  chief  P — ^Then  he 
appeals  to  the  magistrate. 

7624.  And  before  the  Government  came  into  the  country,  if  a  man  was  dissatisfied 
what  did  he  do  ? — ^He  appealed  to  Gangelizwe.  If  not  satisfied  with  the  decision  of  a 
small  court  he  appealed  to  a  higher.  That  was  in  the  old  time ;  but  at  present  in  a  case 
which  is  settled  oy  a  small  chief,  the  man  does  not  appeal  to  GFangelizwe,  but  to  the 
magistrate. 

7625.  When  a  man  is  condemned  by  the  amapakati  to  pay  a  fine,  does  he  bring  the 
fine  to  the  chief,  or  how  do  they  get  the  fine  P — There  are  men  sent  by  the  chief  to  get 
the  fine. 

7iB26.  Does  he  never  bring  the  fine  himself  ? — ^No,  never.  In  the  olden  time  the 
fine  did  not  go  to  the  great  chief,  the  petty  chief  settling  the  case  kept  the  fine.  The 
cases  which  arise  here  from  the  different  headmen  are  decided  by  the  magistrate.  The 
old  custom  of  the  tribe  is  over.  The  headmen  are  much  respected  and  they  are  treated 
with  regard  by  the  magistrates  here.  When  a  case  comes  from  a  headman  here,  the 
magistrate  says  he  must  not  decide  any  other  questions.  A  man  was  always  sent  by 
the  chief  for  the  fine. 

7627.  Does  the  messenger  select  the  cattle,  or  does  the  man'  who  has  to  pay  choose 
them  ? — ^No,  the  messenger  cannot  go  into  the  kraal  and  choose  the  cattle,  the  owner 
picks  them  out. 

7628.  In  the  old  time,  long  before  the  Q-ovemment  came,  did  they  have  the  same 
spoor  law  as  now  P — Yes,  the  same. 

7629.  And  when  a  spoor  was  traced  into  a  kraal,  long  ago,  did  they  hold  that 
kraal  responsible  ? — ^If  the  spoor  was  traced  to  a  kraal,  they  told  the  people  that  there 
was  the  spoor,  you  must  take  it  on.  Then  a  man's  neighbours  were  called  together,  and 
they  would  try  and  take  it  on :  if  it  could  not  be  done,  then  they  were  responsible. 

7630.  It  is  the  same  law  now  ? — Yes,  and  it  is  the  old  law.  Spoor  cases  were 
decided  by  the  circumstances  of  the  spoor.  It  sometimes  happens  that  false  spoors  are 
traced,  and  when  there  is  any  doubt  about  the  matter  it  is  investigated  and  inquired 
into,  and  judgment  given  in  accordance  ^vith  the  evidence  as  to  whether  the  spoor  is 
false  or  not.  If  true,  the  kraal  is  responsible,  if  not,  it  is  let  off.  Sometimes  a  man  was 
asked  to  permit  his  hut  to  be  seai'ched,  and  if  meat  was  found  tliere  it  was  a  proof  of 

fuilt ;  but  if,  after  the  search,  nothing  had  been  foimd,  there  would  be  no  case  against 
im.  There  is  one  general  principle  of  the  spoor  law,  which  has  existed  ever  since  we 
became  acquainted  with  Government,  and  that  is  when  the  spoor  of  stock  stolen  from  the 
colony,  is  traced  over  the  boundary  into  native  territory,  the  tribe  occup^dng  tliat 
coimtr}'  is  responsible,  and  the  chief  woidd  make  his  tribe  pay  for  that  stock,  in  order 
to  keep  himself  on  friendly  relations  with  the  Government.  Many  people  would  like  to 
see  the  same  principle  applied  as  is  in  operation  amongst  ourselves. 

7631.  Sir  J.  D.  Barry J\  Are  there  not  cases  in  which  three  or  four  families  live 
together,  and  use  the  same  cattle  kraal  ? — Yes. 

7632.  Suppose  meat  is  found  in  the  hut  of  one  man,  and  none  in  the  others,  and 
suppose  that  man  only  is  at  home  when  the  meat  is  found,  and  the  other  men  are  away 
from  home,  and  that  man  in  whose  hut  the  meat  is  found  is  not  able  to  pay,  would  the 
chief  make  the  whole  kraal  pay  ? — It  might  be  that  the  kraal  was  veiy  large,  and  other 
families  would  know  nothing  at  aU  about  it.  He  would  hide  the  stolen  meat,  and  the 
chief  mil  ask  about  it,  and  the  man  would  say  I  know  nothing  about  it.  But  perhaps 
the  family  of  the  head  kraal,  or  perhaps  his  oa\ti  family,  may  have  had  some  of  that 
meat,  and  if  so  the  chief  woidd  make  the  kraal  i)ay. 

7633.  But  suppose  only  one  man  and  his  family  has  had  that  meat,  and  it  was 
proved  to  be  so,  what  then  ? — The  owner  of  the  kraal  will  hand  him  over  to  the  authori- 
ties, if  he  has  nothing  to  pay,  and  would  drive  him  away  from  his  kraal,  and  he  is 
the  only  one  responsible. 
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7634.  Then  if  men  living  in  a  kraal  can  clear  themselves  by  fixing  the  guilt  upon  ^jl^^^^^^^^^ 
one  person,  he  and  his  family  are  alone  responsible.     Is  that  so  ? — ^Tes.  !w^i»tf?<  t  A «?« 

7635.  Do  you  like  that  law  ? — ^Yes,  we  like  that  law,  it  is  our  own.  i^^oy^i  OufitU. 

7636.  And  do  you  also  like  the  law  that  the  tribe  should  be  responsible  for  cattle  lHnM»,  Piiyw^*^ 
stolen  from  the  colony,  and  brought  within  the  tribal  area  P — ^Yes,  we  like  that  law.  It  jJJjJJ^*'  *"'*^ 
is  an  old  one,  and  we  like  it.     It  is  a  great  protection  against  theft.  — 

7637.  When  a  spoor  is  traced  to  a  kraal  where  there  are  three  or  four  families,  ' 
and  they  are  all  made  liable,  who  apportions  the  amount  of  contribution  which  each  has 

to  make  to  the  owner  of  the  cattle  ? — The  chief  or  headman  that  is  over  these  people. 

7638.  Is  the  same  thing  done  now  by  the  magistrates  in  appeal  cases  P — ^Yes,  the 
magistrate  goes  by  the  same  law  as  we  do. 

7639.  In  witchcraft  cases,  how  was  it  that  your  councillors  sometimes  killed  the 
man  who  was  found  guilty,  and  told  the  chief  that  you  had  not  done  so  P — ^When  a  man 
was  reported  to  be  ill,  he  asked  the  chief's  permission  to  receive  a  witch  doctor,  and 
after  the  doctor  had  smelt  out  a  man,  he  was  very  often  kiUed  without  any  further 
reference  to  the  chief,  and  when  it  was  done  it  was  told  to  the  chief  that  the  man  had 
been  kiUed  by  accident. 

7640.  Did  you  ever  punish  any  man  for  witchcraft  who  had  no  property  ? — ^Yes,  a 

Eoor  man  who  has  got  one  beast  has  been  smelt  out.  There  was  a  man,  who  is  still 
ving,  and  who  was  said  to  have  bewitched  Joey.  He  had  not  a  single  beast.  That 
WM  before  we  were  under  Government.  Gangelizwe  would  not  allow  us  to  kill  any- 
body who  was  smelt  out. 

7641.  Do  you  know  of  any  cases  where  a  man  was  punished  for  bringing  a  false 
charge  of  witchcraft  against  anyone  P — Outalele,  he  being  head  councillor,  and  seeing 
that  he  was  liked  by  the  chief,  we  would  smell  him  out,  because  we  are  jealous. 

Nqayi  says : — I  was  a  favourite  of  Joey's,  who  was  very  fond  of  me,  and  I  was 
smelt  out.  There  was  nothing  done  to  me,  because  at  that  time  the  only  people 
punished  were  those  under  XJmuquanqoni. 

7642.  What  was  it  that  was  done  P — The  doctor  said  that  I  had  witch  matter,  that  I 
went  down  to  the  river  in  the  middle  of  the  night  and  washed  myself,  and  then  went  home 
and  smeared  my  face  with  a  charm  which  caused  the  chief  to  love  me  better  than  anyone 
else.  The  chief  Joey  Yali  was  very  ill  of  consimiption,  he  was  unable  to  attend  the  duties 
of  his  chieftainship,  and  his  brother  Umuquanqeni  had  to  undertake  his  duties.  Messen- 
gers were  sent  forth  privately  to  a  witch-doctor  living  in  Gcalekaland  named  Ziduli ; 
tiiey  came  back  and  reported  that  the  doctor  had  accused  me  of  bewitching  the  chief, 
that  I  washed  myself  at  night  and  smeared  my  face  with  a  charm,  and  then  when  I 
appeared  before  the  chief,  it  caused  him  to  love  me  before  everyone  else ;  and  this  was 
the  accusation  brought  against  me.  My  own  opinion  is,  that  the  men  who  went  to  the 
doctor  mentioned  me  as  one  of  the  leading  men,  as  is  very  frequently  done  by  the 
messengers,  and  so  the  witch  doctor  came  to  know  my  name,  and  I  was  smelt  out. 
After  the  report  of  the  messengers  being  received  at  the  great  place,  Gungelizwe  inter- 
fered and  objected  to  anything  being  done  to  me  personrUly.  As  a  boy,  he  would  never 
allow  anybody  to  be  killed  for  witchcraft.  A  friend  of  mine  came  to  me  privately  and 
told  me  what  was  going  on,  and  I,  knowing  the  tendency  of  the  young  chief,  went 
boldly  to  the  great  place  and  claimed  protection.  Joey  was  not  at  Gangelizwe's  kraal 
but  was  at  his  own  place  at  the  time,  so  that  I  remained  in  security  under  Gangelizwe, 
who  not  only  saved  my  life,  but  prevented  my  property  from  being  taken  away  from 
me. 

7643.  Were  you  ever  tried  formally  and  any  evidence  brought  against  you  in  your 
presence  P — ^I  had  no  opportunity  of  meeting  my  accusers.  Cases  of  witchcraft  are  not. 
heard  as  other  cases.  The  wdtch-dootor  smells  out  a  man,  and  the  councillors  or  people 
interested  in  the  matter  at  once  go  and  surround  the  kraal,  and  arrest  the  man  who  is 
accused  without  any  legal  proceedings  whatever. 

7644.  Were  you  not  falsely  accused  P — It  was  a  false  charge,  and  was  brought 
because  I  was  not  liked  by  other  people. 

7645.  Had  you  any  means  according  to  Kafir  law  of  punishing  the  persons  who 
brought  the  charge  against  you  ? — No,  a  witch-doctor  is  never  brought  up  for  making  a 
false  charge. 

7646.  If  the  witch-doctor  fails  to  prove  his  charge  is  he  not  himself  killed  ? — There 
are  sometimes  doctors  who  go  to  smell  out,  and  people  do  not  believe  them,  and  say  the 
doctor  himself  is  a  witch,  and  he  is  caught  and  killed,  tlio  same  wiiy  as  any  other  common 
man. 

7647.  Do  not  husbands  sometimes  accuse  their  wives  of  lje\vitching  them  ? — ^Yes, 
the  doctor  smells  out,  and  says  the  woman  has  bewitched  the  man.  Sometimes,  the 
husband  knowing  it  is  not  true,  will  go  away  from  the  place,  and  not  allow  his  wife  to 
be  punished. 
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fm§M^w€r  N^§n§m^         7648.  Why  is  this  charge  of  witchcraft  brought  against  the  wife  ? — ^It  is  a  very 
v^of^iO^^t,  2#<0»  oommon  thing  among  ourselves  for  a  doctor  to  smell  out  a  woman,  and  say  she  has  b^ 
qayi^Cu\aUU^  witched  her  husband,  and  the  people  believe  it,  and  the  husband  as  well. 
irniM,     Umffendikif  7649.  But  why  does  he  do  so  ? — It  is  very  common  ;  a  thing  is  taken  to  the  doctor 

MMN^i,  and  tuf0lf0  j^^j  j^Q  ^qI^  iioQ^  Qj^^  ^}^g  doctor  merely  does  it  for  the  pajnment  he  receives. 

,,,_.  7650.  Who  goes  to  tlie  doctor  ? — Sometimes  the  womon  go  and  take  tlie  doctor  a 

Oct.  28, 1881.      sheep,  the  doctor  takes  the  sheep  and  smells  out  someone. 

7651.  Can  you  name  the  particulars  of  a  case  ? — I  know  of  Yali's  wife,  who  as  soon 
as  she  was  smelt  out,  she  was  driven  away  and  she  is  away  still ;  she  was  smelt  out  by 
the  same  doctor  who  smelt  me  out,  Ziduli ;  he  said  she  had  bewitched  her  husband,  and  as 
he  was  ill  she  was  chased  away  by  the  people ;  if  it  had  not  been  for  Gangelizwe  this 
woman  would  have  been  killed. 

7652.  Had  she  any  children  ? — Her  son  is  now  here. 

7653.  Whose  daughter  was  she  ? — ^I'j4d.ana'8   daughter,  one  of  the  Grcaleka  tribe. 

7654.  Did  Tali  get  back  the  ukulobola  ? — Chiefs  do  not  take  back  their  stock. 

7655.  Is  it  true  that  the  precipice  almost  in  sight  of  us  in  Pondoland,  was  formerly 
used  to  execute  persons  supposed  to  be  guilty  of  witchcraft,  by  making  them  walk  over 
it  blindfold  ? — Yes,  it  was  true,  and  it  was  very  frequently  done. 

7656.  Do  you  think  it  a  good  thing  the  magistrates  should  in  the  first  instance 
try  all  rape  cases  P — No,  we  do  not  like  it,  we  do  it  beca^use  we  are  obliged  to  do  so ;  we 
quite  agree  that  the  magistrate  should  have  miu'der  cases,  but  we  do  not  like  the  other. 

7657.  Were  not  aU  these  charges  by  doctors  in  witchcraft  cases  false  ? — They  were 
false,  that  is  why  we  prefer  them  to  come  hero. 

7658.  And  every  one  who  walked  over  that  precipice  was  innocent  ? — ^No,  not  in 
all  cases ;  in  olden  times  there  were  people  who  would  come  to  you  while  eating  and 
throw  something  in  your  food,  and  you  got  pains  in  your  stomach,  and  died,  though  it 
is  quite  true  some  doctors  tell  lies. 

7659.  Is  it  not  much  better  that  the  magistrate  should  deal  with  aU  witchcraft  oases  P 
—Yes. 

7660.  Because  he  does  not  do  an  injustice  P — Yes. 

The  President  of  the  Commission  (Sir  J.  D.  Barry)  ha\dng  explained  the  system 
of  trial  by  jnry,  enquired 

7661.  Do  you  think  you  could  understand  and  would  like  such  a  system  P — In  very 
serious  cases,  such  as  murder  and  other  grave  charges,  the  magistrate  here  acts  as  our 
judge,  and  we  are  always  sent  for  to  listen  to  the  case  and  decide  what  is  to  be  don^ 
and  we  are  quite  satisfied  with  that. 

7662.  Are  you  always  called  ? — Yes. 

7663.  And  you  would  sooner  be  called  to  act  in  that  way,  than  yourselves  sit  and 
find  the  verdict  P — We  are  quite  satisfied  to  be  called  by  the  magistrate  ;  we  are  coun- 
oillors  to  Grangelizwe  and  to  the  magistrate  here ;  we  are  asked  to  give  our  opinion  upon 
oases  and  we  give  it. 

7664.  But  suppose  another  magistrate  comes  and  you  do  not  agree  wdth  him,  and 
he  finds  a  man  guilty  or  not  guilty  contrary  to  your  opinion  ;  what  would  you  like  to  do 
in  such  a  case  P — If  we  thought  the  magistrate  right,  and  if  the  magistrate  himself  thinks 
he  is  right,  we  give  in  to  him,  and  we  generally  give  in  to  our  chief. 

7666.  But  if  you  thought  you  were  right,  and  the  magistrate  would  not  give  in  to 
you,  would  you  be  satisfied  P — We  would  discuss  the  matter,  and  at  last  find  that  the 
magistrate  is  stronger  than  we  are,  because  he  has  always  dealt  rightly  with  us. 

7666.  What  do  you  think  the  prisoners*  view  would  be  in  regard  to  this;  would  tbey 
sooner  be  tried  by  Major  EUiot  himself  sitting  as  a  judge,  or  as  they  are  now,  by  the 
Major  and  two  magistrates  P — ^We  are  quite  satisfied :  we  would  rather  liavo  the  same, 
and  if  we  are  dissatisfied,  we  can  talk  among  ourselves  and  let  you  know. 

7667.  Supposing  a  prisoner  was  silent  and  would  not  speak,  what  would  your 
councillors  do  with  him  P — It  would  show  his  guilt. 

7668.  Would  you  punish  liim  for  being  silent  or  being  guilty  P — Gruilty  of  the  crime. 

7669.  In  the  colony  when  a  man  is  called  before  a  judge  as  a  AN-itness,  he  is  always 
told  he  must  speak  the  truth,  and  the  Christians  among  you  will  Tmdei-stand  what  I 
say  when  1  tell  you  that  they  take  an  oath,  that  is,  they  call  upon  God  to  witness  fliat 
they  wiU  speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  and  if  such  a  man, 
after  taking  this  oath  tells  a  lie  before  the  judge  and  jury,  he  can  afterwards  himself  be 
tried  for  telling  that  lie,  and  be  severely  pimished,  for  the  law  says  he  hiis  tried  to  injuie 
the  accused  by  giving  false  evidence,  and  therefore  giving  false  e\idence  is  a  crime. 
Now,  is  giving  false  evidence  a  crime  among  yourselves  P — It  is  a  gi'eat  crime. 

7670.  How  is  it  punished  P — By  fine. 

7671.  At  your  trials,  when  a  witness  or  councillor  is  examined,  is  he  cautioned  to 
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ok  the  truth  P — ^Yef ,  at  the  great  place  he  is  cautioned ;  he  is  told  that  he  must  be  ffrntgilUiPSf  Ifpmigmy 

J  cautious,  as  we  are. going  to  take  notice  of  what  he  says.  sllSa^^     t*'k^^' 

7G72.  Supposing  a  prisoner  tolls  a  lie  in  his  own  defence,  is  he  punished  for  telling  xgayi,  Cutuieu] 

ie,  or  only  for  the  crime  of  which  lie  is  charged  ? — He  is  punished  for  both  crimes.  Dinase, '  Umgmidikiy 
7673.  Ai*e  women  and  ohildrou  allowed  to  bo  witnesses  ? — Yes.  Vmtwgi,  and  twk^ 
767-4.  How  arc  thf\y  punished  if  tlioy  tell  a  lie  ? — The  woman  is  punished  if  she         ' 

lS  a  falsehood,  for  her  husband  has  to  pay  a  fine;  and  if  it  is  the  children  their  fathera      Oct.  28,  issi. 

uld  have  to  pay. 

7675.  Can  people  outside  the  amapakati  ask  questions  ? — ^Yes,  any  questions. 

7676.  Cutfdele,  do  you,  in  your  section,  try  some  cases  ? — ^Yes. 

7677.  Do  any  of  the  people  go  and  appeal  to  the  magistrate  ? — ^Yes,  sometimes. 

7678.  Do  you  decide  many  cases  which  do  not  go  to  appeal  P — Yes. 

7679.  Of  what  description  are  these  cfisos  ? — Thefts  amongst  my  own  people,  wife 
es,  and  ukulobola  cases. 

7680.  If  there  is  a  theft  amongst  your  people,  say  of  a  sheep  or  a  goat,  what  is  ihe 
aishment  ?— If  I  find  that  the  man  is  guilty,  I  fine  him  ;  if  there  is  no  proof  against 
a  of  the  theft,  I  let  him  off. 

7681.  What  is  the  amomit  of  fine  in  such  cases,  say  of  the  theft  of  a  sheep  ? — We 
not  say  what  number  of  cattle  a  man  shall  pay.  We  refer  to  our  chief,  and  when- 
T  a  serious  case  arises  amongst  the  people,  it  is  for  the  chief  to  say  whether  Ave,  as 
insoUors,  shall  decide  that  case  or  not. 

7682.  Wlio  is  your  chief  ? — Gangelizwe. 

7683.  And  what  is  the  average  amount  of  fine  ?-  -PerLaps  six,  perhaps  two,  per- 
^8  some  cattle  and  some  sheep. 

7684.  Who  gets  that  ? — The  man  who  had  the  cattle  stolen  from  him,  and  the 
ssonger,  who  is  my  representative,  he  gets  some  as  his  fee,  and  if  I  like  I  will  take 
le  to-day,  and  some  at  another  time,  but  I  do  not  do  so. 

7685.  In  adultery  cases,  what  do  you  do.  Do  you  ever  decide  that  a  woman  shall 
ve  her  husband,  and  go  homo  to  her  father  and  mother  ? — If  a  woman  is  diiven  away 
must  be  for  some  other  cause  than  adultery.  But  when  a  woman  is  caught  in 
iltery  the  adulterer  is  proceeded  against. 

7686.  Do  you  decide  divorce  cases  ? — In  the  olden  time,  if  a  woman  did  not 
lave  herself,  she  was  beaten  ;  that  was  her  punishment.  Now,  if  a  woman  is  wicked, 
>  separates  from  her  husband,  and  goes  with  another  man. 

7687.  As  to  the  ukulobola,  is  it  in  such  cases  returned  ? — It  is  our  custom,  and 
like  it,  because  the  parent  of  the  woman  may,  if  he  chooses,  get  cattle  for  her  again. 

7688.  Are  these  petty  cases  now  tried  by  you  in  the  same  manner  as  blood  cases 
id  formerly  to  be  tried  by  the  chief.     Are  the  coimsellors  present,  and  the  accused, 

I  is  there  a  calling  of  witnesses  ? — In  olden  times  we  used  to  deal  more  sharply  with 
ies  coming  before  us  than  wo  do  now.  At  present  wo  are,  to  a  great  extent,  under 
3  control  of  white  peoph%  but  the  fonn  of  trial  is  the  same.  Our  custom  in  regard  to 
3  trial  of  cases  is  the  same  as  ever  it  was. 

7689.  Do  you  think  the  people  like  this  right  of  appeal  to  the  white  magistrate  ? — 
mgelizrvve  said  : — AVlien  we  eame  under  Govennnent  it  was  specially  imderstood  that 
ere  shoidd  be  appeal  from  the  chiefs  to  the  white  magistrates,  therefore  the  tiling 
ists,  but  it  was  not  at  the  request  of  the  Tembus  themselves.  But  it  has  become  the 
w,  and  the  Tombus  will  abide  by  it ;  but  only  bad  men  appeal. 

7690.  But  you  have  said  there  were  many  appeals.  Are  there  then  many  bad 
en  amongst  you? — Tlierc^  are  strong-headed  men  who,  when  I  have  decided  a  case, 

II  even  go  to  the  magistrate. 

7691.  All  of  you,  can  you  tell  me  whether  there  are  any  laws  as  administered  by 
3  magistrate  here  that  you  ol)ject  to,  and  think  ought  to  be  altered  ? — Gangelizwe 
3wer8  : — I  am  perfectly  satisfied  with  the  magistrate,  and  with  the  laws  he  carries 
L     That  is,  myself,  personally,  the  counsellors  must  8j)eak  for  themselves. 

7692.  Now,  you  counselloi*s,  have  you  any  giievances  at  all  against  the  magistrate; 
i  if  you  want  to  express  your  opinion  on  any  law  do  so,  especially  if  you  think  there 
''  any  which  works  harslily  amongst  you  ? — Gangelizwe  says : — I  have  already 
pressed  my  ai)i>roval,  and  tho  satisfaction  I  feel  in  regard  to  the  magistrate.  There 
>iie  thing  which  the  coimsellors  here  are  hiding.  I  say  this  because  it  is  a  thing  in 
dr  hearts.  AVhen  a  man  has  not  paid  his  hut  tax,  but  intends  to  pay  it,  he  is  some- 
les  punished  for  neglect.     This,  I  think,  is  bad. 

7693.  Chief  Gangelizwe,  The  white  people  have  also  to  pay  the  house  duty,  and 
Ve  to  pay  more  than  your  people  do.  I  pay  myself,  very  much  more  than  your 
ople  do,  thirty  or  forij^times  more,  and  if  the  white  people  do  not  pay  they  are  com- 
Ued  to  do  so.  You  must  see  there  is  a  law  for  all. — -les,  tliis  is  true  ;  but  wo  natives 
3  go  in  red  blankets  and  red  clay.     We  do  not  understand  that  sort  of  thing. 
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^^^  .^^^^  7694.  How  do  you  like  the  liquor  law,  which  says  that  canteen  keepers  shall  not 
SS^Po* ^Iaw«'  ^  allowed  to  sell  to  natives  ? — Cutalele  replied  : — Brandy  was. brought  here  by  white 
Nqayi^  tut  a  lei i\  men,  and  it  is  very  nice,  and  we  like  it.  We  like  everything  the  white  man  brings 
.^fMM,  Umg§ndik%,  here.  Brandy  is  your  medicine.  You  found  it  out,  and  brought  it  to  us,  and  we 
oth^rT'  ^'^  ^^^  *^^"^  ^*  S^^'     You  ask  us  to  decide  this  question,  as  to  whether  it  shall  be  sold  among 

us.     We  are  not  able  to  do  so.     When  you  see  that  it  has  done  us  injury,  then  you  ask 

CM;.  28, 1881.      us  to  decide  it.     We  c^innot  do  it. 

Silas  Pantshwa : — Speaking  for  mysolf ,  I  Avill  not  grumble  that  brandy  shoidd  not 
be  sold  here  openly,  because  it  is  bad,  and  does  us  liarm  ;  and  I  am  very  glad  it  is  not 
allowed  to  be  sold  free,  because  some  day  th(*r(»  may  bo  wroug  tlii'ough  the  brandy,  and 
we  may  get  into  trouble. 

Umsinge  said : — The  people  do  not  want  fi'eo  sale,  but  still  there  must  be  a  Utile 
difference  made.  If  a  man  goes  home,  and  it  is  known  that  he  is  going  home,  he 
might  be  allowed  to  put  a  bottle  luider  liis  coat,  and  take  it  home.  Not  that  a  man 
can  first  go  and  drink,  and  then  come  to  the  coui-t. 

Silas  Pantshwa  said  : — I  quite  agrtio  with  Umsinge.  I  do  not  believe  in  this  free 
trading  in  brandy,  bec^ause  a  snake  should  never  be  allowed  to  open  its  mouth  and  bite 
the  whole  tribe,  l^randy  is  a  gi^eat  snakts  and  opens  its  mouth  wide,  and  would  kill  a 
whole  nation,  and  it  should  not  be  allowed  to  do  that. 

Q-angelizwe  said  : — Brandy  is  a  kind  of  thing  that,  if  taken  at  all,  it  must  never 
be  acknowledged.  If  a  man  wants  it  he  must  steal  it,  as  one  man  steeds  another  man's 
wife,  not  openly. 

Cutalele  said  : — I  will  speak  of  how  cases  ore  dealt  with.  Gangelizwe  come  under 
the  Government,  and  lianded  his  country  over.  Ceitain  conditions  were  made.  Under 
these  conditions  serious  criminal  coses,  blood  cases,  and  so  forth  were  to  be  handed  over 
to  the  magistrates,  and  the  other  cjises  were  to  bo  retained,  and  to  be  decided  by  the 
chief,  Avith  the  right  of  appeal.  Now  we  see  these  other  cases  often  go  to  the  magis- 
trate in  the  first  instance,  and  we  say  such  cases  should  be  onlered  back. 

7695.  Do  disi>utrs  about  gardens  go  to  tlie  lioadmau  ? — Yes,  and  if  he  cannot 
settle  them,  tlion  tliey  are  taken  before  the  cliief. 

7G9G.  Sir  J,  1).  Barri/.']  If  Xelo's  son,  who  resides  at  his  father's  kraal,  stole  a 
sheep  from  Cutalele,  and  the  matter  was  clearly  proved,  and  Xelo's  son  had  nothing  to 
pay  with,  who  would  have  to  i»ay  the  fine  ? — Ilis  father. 

7697.  Supposing  one  of  the  men  at  his  kraal,  who  was  not  his  son,  but  lived  with 
him,  stole  a  sheoj),  and  he  had  not  anything  to  ]»ay  with,  and  Xelo  know  nothing  about 
it,  who  would  pay  the  fine  ? — This  man,  who  is  not  Xelo's  son,  if  he  had  nothing  to  pay 
with,  and  had  no  friends  to  pay  for  him,  would  bo  approliended,  and  sent  to  prison. 

7698.  Is  not  this  prison  an  arrangeniont  which  has  been  introduced  by  us  ? — ^Before 
there  was  a  j)rison  ho  would  have  had  to  settle  the  cose.  A  man  like  that  was  handed 
over  to  the  chief,  and  we  stiy  to  the  (?hief,  he  is  your  man,  nobody  will  pay  for  him,  he 
has  got  nothing.     Then,  perhaps,  he  would  be  (lriv(^n  away  from  the  place. 

7699.  If  Xelo's  son  wtus  !:o  come  here  and  steal  some  goods,  and  he  was  oaught 
here  in  to\\qi,  and  the  value  of  the  goods  had  to  b(3  paid  for,  and  the  son  did  not  have 
any  property  to  pay  with,  who  w<^uid  comi^ensate  the  oAvner,  supposing  that  Xelo's  son 
had  made  away  with  the  articles  which  could  not  1)0  found  ? — Ilis  father. 

7700.  Are  the  magistrates  in  thoso  tcaiitorios  governing  you  according  to  year 
own  laws  and  customs  ? — There  is  a  magistrate  here,  and  he  is  a  good  magistrate.*  In 
other  parts  of  Tcml>uljmd  there  ai'c  magistrates.  Some  of  the  people  are  satisfied,  and 
some  of  the  peoj>le  are  not. 

7701.  Would  you  like  to  have  the  laws  under  wliich  j^ou  are  governed  to  be 
written,  so  that  thoy  would  Ix)  a  guide  to  the  magistrates,  and  be  something  to  put  into 
the  hands  of  those  among  you  who  could  read,  and  who  could  explain  to  others  what 
they  are,  so  that  there  would  bo  unifonnity  in  the  law  ? — Silas  Pantshwa  said  : — Evctt 
man  in  Tembuland  knows  the  conditions  under  which  we  came  to  the  Government.  We 
recollect  very  clearly  Avhat  was  said,  and  what  was  in  those  (conditions,  and  we  know 
every  one  of  the  promises  made  us  by  the  white  chiefs.  Under  these  conditions  we 
retained  certain  rights  for  our  chiefs,  and  we  handcfl  over  ceriain  other  rights  to  the 
magistrate  as  representative  of  the  Governm(»nt'.  If  these  Amtten  laws  are  to  embody 
the  promises  given  to  us,  and  are  to  fulfil  the  conditions  made  to  us  by  the  Gk)vem- 
ment,  then  there  will  be  no  comi)laint.  ]3ut  if  any  written  laAV  now  made,  and  deter- 
mine<l  upon,  is  found  to  depart  from  these  conditions,  then  complaints  will  exist 
amongst  the  tril>es,  and  dissatisf action  Avill  arise. 

7702.  Silas  Tantshwa,  Do  you  reeolleel  that  there  was  one  of  the  clauses  in  the 
conditions  under  Avhieli  you  (-ame  to  tlie  (iovernment  ]»ro]ii])ifing  the  sale  of  brandy 
to  the  natives? — Yes,  I  think  we  did  make  that  recpit'st,  l)ut  they  have  been  going  in 
for  brandy,  and  we  will  not  complain  about  it,  and  say  we  do  not  wish  that  the  sale 
should  be  prohibited  in  this  country :  we  will  not  complain. 
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7703.  Can  you  say  how  brandy  is  introduced  into  the  country  ? — This  brandy  0anff$lUi§e,  ^tf^f^ 
nea  from  the  colony.  I  was  one  of  the  strongest  opponents  at  the  fiist.  Mr.  Warner  %^^^'pSn^lhu>a, 
(1  to  me,  do  not  drmk  tlie  brandy  from  the  colony  and  I  always  refused.  In  spite  Nqayi,  Out  a  lei  e, 
my  oppositi(>n,  brandy  was  presently  brought  into  the  country,  and  one  cannot  con-  i>«««w,  Umj^mtdikij 
ually  be  opposing  white  men.  _  "  oTjSJ^^*'**'  i^t^elre 

7704.  Do  you  wish  to  have  agents  j>ractismg  in  the  magistrates'  courts,  or  do  you         '  ^— 

sh  to  conduct  yoiu*  own  cases  ? — Agents  aj)peared  to  us  like  a  charge  of  witchcraft,  Od.  28, 1881. 
cannot  make  them  out.  We  do  not  like  them.  We  honest  and  truthful  people  do 
t  like  agents.  It  is  only  those  people  who  have  tricks  who  run  about  after  agents  to 
Lp  them.  Agents  may  be  very  good  things  for  civilized  people,  but  for  us  who  are 
II  in  darkness,  we  cannot  understand  their  use.  We  Tembus  have  not  been  long 
aer  Government,  and  when  a  case  is  conducted  by  agents  the  parties  interested  say 
it  the  case  is  being  sold,  and  it  causes  disatisfaction  amongst  the  people,  because  one 
in  says  "  it  is  no  use  my  going  to  the  magistrate,  for  there  is  an  agent,  and  the  case 
U  not  be  heard  properly."     It  will  be  talked  by  the  agent,  the  man  that  tells  lies. 

Xelo : — There  was  once  a  case  decided  by  the  chief,  a  case  of  disputed  inheritance 
tween  two  brothers.  The  chief  gave  the  decision  and  said  the  property  was  to  go  to 
3  elder  brother.  The  yoiuiger  brother  took  a  heifer  and  went  away  to  buy  an  agent 
talk  the  case  before  a  magistrate.  A  messenger  from  the  chief  went  after  him  and 
Light  him,  and  the  messenger  came  back,  and  said  to  the  chief  "  here  was  this  heifer 
ing  taken  away  to  buy  an  agent  to  talk  the  case  again,"  and  the  people  were  very 
ion  dissatisfied,  and  asked  whether  it  was  right  for  a  man  to  go  in  this  way  and  buy  an 
ent.  The  chief  was  told  that  it  was  the  law  of  the  white  people  to  have  an  agent, 
:hough  without  an  agent  the  case  would  be  dealt  with  in  a  fair  way.  The  heifer  was 
turned  to  the  man  that  he  might  go  to  the  agent  Avith  it,  and  he  did  so.  The  case 
\s  talked,  but  the  same  judgment  was  given  as  was  decided  upon  by  Gangelizwo. 
lis  is  the  reason  Silas  says  tlie  people  do  not  understand  it. 

7705.  While  you  are  in  your  present  condition,  would  you  like  to  have  a  pro- 
3ion  made  in  any  laws  that  may  be  framed,  that  native  cases  should  not  be  conducted 
'  agents  ? — ^All  of  us  say  that  we  should  like  such  a  provision  ;  and  also,  that  when- 
er  a  native  and  a  European  liave  a  case,  that  the  European  should  not  have  an  agent, 
it  that  the  case  be  decided  by  the  magistrate  alone. 

Gangelizwe  said: — It  is  true  we  are  dissatisfied  about  tlie  agents.  I  like  the 
;ent  here,  because  he  speaks  for  me.  The  Tembus  say  that  if  one  man  pays  a  cow, 
id  another  man  can't,  the  one  who  pays  the  beast  has  the  advantage  oi  the  other. 
?rsonally  I  like  the  agent  here,  because  I  am  on  friendly  terms  with  him.  It  is  Mr. 
owsley.     The  people  speak  for  themselves. 

Silas  Pantshwa  : — We  Avish  to  say  that  in  speaking  as  om*  chief  has  done,  he  speaks 
.  a  white  man  in  regard  to  this  matter,  and  we  look  upon  him  as  a  white  man  in  this 
spect.  He  says  he  imderstands  what  the  business  of  an  agent  is ;  but  we  say  we  oan- 
)t  comprehend  it. 

7706.  Mr.  Rollnn(L'\  We  want  to  know  what  your  custom  of  ukulobola  is.  We 
hite  people  do  not  understand  it  ? — Gangelizwo  answers  : — Now  you  have  liit  upon 
le  proper  question,  and  we  will  ansAver  it.  Ukulobola  amongst  us  is  selling.  You 
11  your  children  the  same  as  you  buy  this  jacket,  and  pay  for  a  girl  the  same  as  you 
ly  for  this  jacket.  I  Avill  prove  to  you  that  a  girl  is  sold.  A  woman  will  run  away 
om  her  husband,  and  go  homo,  and  tho  man  mil  either  go  to  the  chief  or  to  the 
agistrato,  and  demand  his  cattle  back.  He  says  he  requires  his  money  back  which  ho 
lid  for  her.  I  wish  tho  law  to  stand  as  it  is.  There  is  one  cause  of  dissatisfaction  ; 
lat  is,  that  the  Gcaleka  demand  their  cattle  back  from  us  if  we  have  one  of  their 
lildren,  but  they  will  not  give  us  back  oiu*  cattle  if  they  have  one  of  our  children. 
1  olden  times  we  could  do  it ;  the  old  man  would  go  to  the  kraal  and  take  the  cattle 
«ray  if  the  girl  would  not  come.  But  you  brought  the  new  law  for  the  Gcalekas,  and 
e  cannot  get  the  cattle.  And  the  Gcalekas  did  the  same  thing  to  us ;  if  we  would  not 
ive  up  the  cattle  they  came  to  tho  kraal  and  took  them  away,  and  perhaps  a  com- 
laint  was  made  to  the  chief,  and  he  decided  what  was  to  be  done  with  tne  dowry* 

7707.  According  to  your  old  law,  long  ago,  when  a  husband  and  wife  quarrelled 
ad  the  husband  was  to  blame  and  the  girl  went  back  to  her  father,  could  he  get  his 
ittle  back  ? — In  olden  times  the  woman  }iad  no  rights,  and  therefore  the  man  got 
ick  his  cattle,  because  women  are  naturally  wicked  and  have  no  good  ways  with  them. 
hey  are  the  same  now,  ond  therefore  5i  woman  has  no  rights.  They  give  back  the 
ittle  now  just  the  same,  because  the  law  remains  the  same. 

7708.  jDo  the  peoj)le  not  get  dissatisfied  when  you  say  they  are  selling  their 
lughters  ;  do  they  not  get  offended  with  the  word  fvnga  ;  do  they  agree  to  tnat  ? — 
ensible  women  would  agree  to  it.  In  olden  times  if  a  woman  died,  then  the  oattle 
ould  be  restored,  but  the  man  would  go  to  the  kraal  and  ask  for  another  daughter. 
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Oung4lisw^\  Nyanga,  7709.  Did  he  pay  for  the  girl  again  ?  — Yes,  he  paid  more  cattle. 

Sangimi,  Mpiti,  Xeh,  7710.  But  supposing  one  of  you  were  to  go  to  a  man  and  say,  I  want  to  tenga  your 

K^^t\cl\\)ye]  daughter.     Would  he  take  it  as  an  insult  ?— He  would  only  be  too  glad. 

JHfuu$y'  Umgemdiki]  7711.  Do  you  wish  this  custom  to  continue  ? — ^Tes. 

Umungini,  and  tmke         7712.  Is  it  your  custom,  when  they  sell  a  girl,  that  she  should  consent,  or  would  she 

*     *'   have  to  be  ordered  to  go? — No,  she  is  not  a^jkcd ;  she  is  tiiken  to  the  kraal,  and  can  only 

Oct.  28, 1881.      cry.     She  must  go,  because  she  is  told.     A  young  girl  must  sometimes  go  to  an 

old  man. 

Cutalole  says :  You  see  mo  here  with  a  gray  head,  and  I  had  a  young  wife 
brought  to  me  only  a  few  days  ago. 

7713.  In  olden  times  were  they  in  the  habit  of  marrpiig  so  many  wives  as  the^do 
now  P — It  is  an  old  custom  with  us ;  we  used  to  have  twenty  wives  in  olden  times :  we 
cannot  get  so  many  now  because  we  have  not  enough  cattle.     We  had  also  mistresses. 

7714.  How  do  you  know  when  a  woman  is  miirried  to  a  man ;  what  forms  the 
ceremony  and  completes  the  mai-riage  ? — The  payment  of  the  cattle  is  suflBcient. 

7715.  How  is  it  paid  and  where  is  it  received  ? — The  cattle  are  taken  to  the  place 
of  the  girl's  parents,  to  the  kraal  where  the  girl  lives. 

7716.  Who  takes  the  cattle  to  the  parents  ? — Some  are  taken  by  the  young  man 
and  some  are  brought  by  the  girl's  relations. 

7717.  If  a  man  marries  a  girl  but  does  not  pay  the  whole  dowry,  is  the  woman  married 
notwithstanding  ? — He  will  always  be  asked  tor  more  cattle,  if  he  girl  would  be  called 
home,  and  he  will  have  to  bring  a  beast  to  get  her  back  agtiin. 

7718.  Then  the  payment  of  ikazi  is  not  finished  P — It  is  never  finished. 

7719.  When  is  it  finished,  so  that  people  can  say  that  she  is  his  wife  P — Gange- 
lizwe  says : — I  never  finished  paying  ukulobola.  I  have  had  to  pay  seven  head  of 
cattle  for  my  mother  not  so  long  ago.  They  told  me  my  father  had  not  finished 
paying  for  her. 

7720.  Does  not  that  create  a  great  deal  of  trouble  P — We  do  get  rather  tired  of  it, 
but  it  is  our  custom. 

7721.  Would  it  not  be  bettor  to  make  a  law  and  say  this  is  the  fixed  price,  and 
after  you  have  paid  that  you  need  not  pay  more  ? — The  father  would  always  be 
dissatisfied  and  think  he  ought  to  get  more. 

7722.  Supposing  Cutalele's  son  loved  Xelo's  daughter  very  much,  but  he  happened 
to  have  no  cattle ;  could  ho  get  the  girl  on  credit  and  would  she  be  called  his  wiieP— 
Sometimes  a  yomig  man  steals  a  girl  and  runs  off  with  her  into  the  colony  and  works 
there  for  years  and  years ;  but  whenever  they  come  back  we  take  the  girl  away  and  the 
man  has  to  pay  for  her. 

7723.  Could  not  he  give  her  father  a  ])romissory  note  P — He  is  bound  to  cive 
some  cattle  on  accoimt.  Even  the  Buslmien  lobola ;  they  have  no  cattle,  but  they  loDoLi 
with  game.  A  Bushman  kills  an  eland  and  pays  that  for  a  wife  ;  then  he  has  not 
done  paying  for  her,  for  whenever  he  kills  a  buck  he  sends  part  of  it  to  the  wife's 
relatives. 

7724.  When  a  common  man  and  not  a  chief  has  a  lot  of  wives,  which  is  the  first; 
is  it  the  one  wliich  he  first  married,  or  anyone  he  may  point  out  afterwards? — ^The 
wife  he  gets  first  is  always  his  head  wife  ;  if  she  dies,  then  the  next  one.  Even  if  he 
afterwards  marries  a  chief's  daughter,  the  first  married  wife  is  the  head  wife. 

7725.  When  a  man  dies,  who  inherits  the  j)ropeiiy  P — The  eldest  son  of  the  first 
wife. 

7726.  Supposing  a  man  has  no  sons,  only  daughters,  who  takes  it  then  P — ^The 
nearest  male  relative. 

7727.  And  has  he  got  a  right  to  enter  the  widow's  liouse  P — It  happens  amongst 
some  tribes,  but  it  is  not  our  law ;  it  is  not  amongst  Kafir  tribes.  But  Gtuigelirwe 
knows  instances  in  which  men  have  taken  their  sisters-in-law. 

7728.  TVTio  is  his  nearest  male  relative  P — The  brother  of  the  deceased  belonging 
to  the  same  house. 

7729.  But  if  there  are  no  brothers  P — The  father,  if  he  is  still  living. 

7730.  But  if  the  father  is  deadP — If  the  deceased  man  belonged  to  the  great 
house,  he  would  bo  succeeded  by  the  son  of  the  next  house  in  rank  in  the  section  of  tie 
great  house  or  house  to  which  the  deceased  belonged. 

7731.  Does  the  heir  in  that  house  get  all  <he  ikazi  P — Tes,  and  aU  the  oattb 
belonging  to  that  house. 

7732.  Can  a  widow  hold  property  in  her  own  right  P — ^No. 

7733.  Can  any  woman  hold  property  P — No ;  even  what  she  brings  from  her  own 
people  she  cannot  keep. 

7734.  Supposing  she  is  a  idekazi,  can  she  have  property  P — ^No,  acoording  to  our 
law  she  has  nothing ;  our  law  is  different  to  that  of  the  sdhool  Kafirs. 
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7735.  SupposiDg  one  of  the  Bcliool  Kafirs  marries  without  paying  ikazi  OangeVuwit  ifs/anffOj 
and  according  to  Christian  form,  what  would  the  Tembus  think  of  such  a  l^^^^fj';^^^' 
marria^;  woiud  they  consider  it  valid? — We  should  not,  and  we  do  not  like  it.  Nqayi,  Cutaleie, 

Silas  Pantshwa  says :  I  will  not  deny  what  these  people  say  or  speak  against  it.  They  JHrune,  Umgemdikif 
are  in  darkness,  yet  we  Christian  natives  do  not  like  the  custom  of  paying  for  a  wife.        rWi^im,  and  ttcfhe 

7736.  Nqayi  said :  All  Christian  natives  pay  for  their  wives  ;  continually  presents         '   

are  paid  until  the  same  amount  is^reached  in  the  end.  Oct.  28, 1831. 

Silas,  can  you  say  why  you  dislike  the  custom  ? — I  myself  do  not  like  the  custom 
of  lobola ;  I  would  rather  get  a  daughter  of  a  man  and  look  after  her  and  not  give  so 
much  as  a  buck  for  her.  This  thing  is  only  just  coming  among  us ;  it  is  still  darK  with 
ufl.  In  the  schools  even  some  of  us  still  lobola,  but  some  do  not. ,  We  say  why  should 
a  man^s  children  be  like  a  bag  of  mealies.  Mv  son  has  three  children  ;  he  married  a  girl 
from  the  school  in  Pondolemd,  and  did  not  give  so  much  as  a  buck  for  her. 

Xelo  says :  The  Tembus  living  in  this  part  of  Tombuland  always  paid  lobola. 
When  we  foimd  that  the  Christian  Tembus  living  in  the  upper  parts  of  the  country, 
near  Queenstbwn,  men  like  Mahonga  and  others  who  took  their  ideas  from  Mr.  Warner, 
looked  down  upon  us  for  this  thing,  we  considered  the  matter.  They  were  instructed 
by  Mr.  and  Mrs.  Warner.  We  then  began  to  think  they  are  right,  and  we  followed 
them. 

Nqayi  said  :  If  I  could  get  a  wife  without  paying  for  her,  I  would  refuse  to  pay 
hut  tax  for  her ;  I  would  say  she  is  not  my  wife.  It  is  all  very  well  for  the  Christian 
people  to  talk  about  marriage.  When  we  heathen  people  go  to  the  Christian  \'illage  and 
we  talk  amongst  the  wives  there,  after  a  conversation  we  say,  "  were  cattle  paid  for 
you?  "  They  say,  "  no."  Then  we  say,  "  some  day  you  will  leave  this  man.'*  And  we 
cannot  conceive  why  they  marry  without  lobola.     It  is  a  thing  we  cannot  understand. 

7737.  Sir  J,  D,  Barry,']  Are  there  many  of  you  who  have  daughters? — Yes,  some 
of  us  have  daughters. 

7738.  Do  you  love  them  ? — ^Yes,  we  love  them  very  much. 

7739.  And  you  have  sons  ? — Yes,  we  have  sons. 

7740.  Is  it  not  the  custom  for  the  father  to  pro\'ide  part  of  his  son's  ikazi  ? — ^Yes,    . 
it  is  according  to  Kafir  law,  and  it  is  our  custom. 

7741.  Do  you  do  this  because  you  wish  your  son  to  get  on  in  the  world,  and 
occupy  a  good  position  ? — Yes. 

7742.  And  you  like  him  to  marry  a  nice  wife,  and  you  would  sooner  give  a  good 
number  of  cattle  to  secui*e  him  a  nice  wife  than  just  a  few  cattle  and  only  get  him  an 
ugly  wife  ? — ^Yes. 

7743.  This  eon  remains  in  your  family  ? — Y<^.s. 

7744.  And  he  has  to  help  you ;  if  you  want  it,  you  expect  him  to  give  his  services,  . 
and  he  will  do  so  ? — Yes. 

7745.  If  your  son  has  daughters  does  tlie  ukidobola  go  to  you  or  to  the  son  ? — 
The  cattle  are  divided.     A  good  father  will  leave  most  of  the  cattle  for  the  fii'st  girl. 

7746.  Does  the  son  after  his  marriage  live  at  liis  father's  kraal  ? — Sometimes  they 
stay  with  their  father ;  sometimes  thoy  cannot  agree,  th(>n  the  father  and  they 
separate. 

7747.  If  a  son  goes  away  and  gets  money  and  cattle  among  the  wK'to  men  by 
working,  whose  property  is  that  ? — If  he  is  a  son  and  he  has  his  own  j)lace  he  will 
give  the  father  some,  but  it  is  his  own  property. 

7748.  If  a  man  has  several  wives,  does  the  ikazi  that  he  gets  with  his  daughters 
remain  with  the  family  or  does  it  go  to  the  mother  of  such  daughter  ? — If  a  special 
provision  has  not  been  made  in  regard  to  a  girl  beforehand,  it  goes  to  the  mother, 

7749.  If  a  father  dies  then  the  ikazi  goes  into  that  house  ? — ^Yes. 

7750.  You  have  told  us  that  you  love  your  daughters.  Now  when  a  daughter 
marries  she  goes  out  of  your  house  and  goes  into  the  family  of  the  man  she  marries. 
Is  not  a  fatlier  when  he  marries  away  his  daughter  anxious  that  his  daughter  should 
marry  into  a  good  house  ? — Yes,  we  not  only  look  to  the  cattle,  but  we  look  to  the 
character  of  the  family  into  which  she  is  going  to  marry. 

7751.  Is  that  because  you  would  not  like  to  see  her  married  to  a  worililess 
fellow?  And  is  not  that  the  reason  why  you  take  care  to  have  the  ikazi  paid  that 
he  may  take  care  of  lier  ? — Yes. 

7752.  Do  not  you  marry  her  for  cattle  because  you  wish  to  have  something  which 
the  man  forfeits  if  he  ill-treats  your  daughter  ? — The  cattle  are  in  some  sort  a  guarantee 
that  the  girl  will  be  well  treated.  Because  if  a  girl  is  badly  treated  and  she  has  had 
bhildren  and  returns  home,  tlien  the  cuttle  do  not  go  back  to  the  husband. 

7753.  When  you  marry  away  your  daughter  you  also  lose  her  services  do  you  not  P 

— Y©B. 

7754.  And  do  not  you  Kafirs  say  sometimes  that  when  you  marry  away  your 

HHH 
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H;  aetigini,  and  iwelre  7  755    You  sometimes  liave  disputes  about  ukulobola  ?— Yes. 

^  ^^^''  7756.  All  exa^tiijg  father  asks  more  ukulobola  than  ho  has  a  right  to  ? — ^Tes. 

Oct.  28,  1882.  7707.  Do  you  not  think  that  it  is  better  for  you  to  agree  among  yourselves  as  to 

the  amount  of  cattle  which  shall  be  fixed  at  the  time  lie  gives  over  his  daughter,  so  as  to 
prevent  any  further  request  for  ukulobola  ? — These  matters  go  before  the  magistrate, 
who  sends  for  us  coiuicillors,  and  i\\^  case  is  decided  that  way.  They  would  not  be 
satisfied  to  fix  tlie  amOunt  as  it  is  not  the  custom,  and  an  interchange  of  cattle  amongst 
us  marks  a  friendly  feeling. 

7758.  Mr.  StrntfonL']  What  do  you  consider  ukulobola  to  be? — ^I  say 
that  it  IS  om*  record  of  marriage ;  we  are  a  peopl  j  who  cannot  write.  Wo  have  no  other 
record  of  marriage  than  the  cattle  passing  between  us. 

7759.  Sir  J,  D,  BarryJ]  If  a  young  man  killed  his  wife  without  cause,  would  your 
law  punish  him  ? — ^Tes. 

77C0.  Can  a  man  sell  his  wife  ? — No. 

7761.  Can  a  man  prostitute  his  wife  ? — No,  it  is  never  done. 

776*2.  (]an  a  wife  be  sold  to  pay  a  debt,  if  a  man  had  nothing  to  pay  with  ? — ^No. 
It  has  never  been  done. 

770-i.  Do  the  Pondos  do  so  ? — We  have  never  heard  of  it. 

7704.  Are  a  man's  daughters  taken  for  debt  imder  your  law  ? — A  daughter  is 
sfiuwn  and  the  father  says:  when  my  daughter  is  married  then  I  will  pay  with  the 
cattle  I  receive  for  her  ;  but  they  do  not  give  away  the  girl  heraelf. 

77()0.  Is  tlie  ])raotifo  of  giving  a  newly  married  wdfe  presents  common  amongst 
yi)U  ? — Yes,  and  even  somelimes  they  get  cattle. 

770().  AVhat  becomes  of  that  proi)ei'ty  ? — The  girl  lias  tliree  head  of  cattle ;  one  is 
killed  for  the  man*iage  feast,  and  one  for  her  o\yi\  use  at  the  kraal  to  which  she  goes, 
*  and  tlie  other  is  for  the  hair  whi(jh  they  tie  round  the  woman's  neck.  This  cattle  is 
given  by  the  father  and  relations. 

7767.  Does  it  remain  her  property  ? — Yes,  one  of  the  beasts  always  goes  with  the 
wife  for  the  puiposo  of  givhig  milk,  and  oven  any  increase  remains  the  property  of  that 
wife  and  of  that  house. 

7768.  When  her  husband  dies  does  it  remain  with  that  house  ? — If  the  husband 
dies,  the  eatth*  belong  to  the  eld(»st  son  of  that  woman. 

7769.  Has  the  woman  any  right  over  it  at  all  after  the  husband's  death  ? — She  has 
the  use  of  it,  but  it  belongs  to  tin*  eldest  son. 

Sihus  Pantsliwa  says  :  The  cow  does  belong  to  the  woman.  If  anybody  does  any- 
thing to  the  stock  without  her  knowledge  she  can  enter  a  complaint. 

7770.  AVheii  an  insult  is  offered  to  the  eliief's  messenger,  is  that  a  JB^^at  offenoe 
in  Kafir  law  ? — It  is  a  gr(\'it  crime. 

7771.  AVliat  is  the  i)unislinient  ? — The  custom  wa^j  wOien  a  man  refused  to  comply 
Aviih  ilio  judgment  of  the  chief,  the  **  Tiger  Tail"  is  taken  to  the  ki*aal  and  placed 
th(Tp,  jind  the  man  would  have  to  take  up  the  "  Tiger  Tail,"  which  means  that  he 
would  have  to  pay  one  head  of  cattle  more,  besides  carrying  out  the  judgment  of 
the  chief  which  was  given  against  him. 

7772.  When  a  man  is  assaidted  and  blood  drawn,  is  that  a  case  for  the  chief  to 
decide  ?— In  olden  times  when  a  man  was  assaulted,  the  chief  sent  two  messengers  to 
the  kranl  to  take  out  the  fatest  b<.'ast  he  could  find,  and  that  beast  was  killed  at  the 
great  ]>la('e.  But  now  cas(\s  of  assault  are  takeai  to  the  chief,  evidence  is  heard,  and  the 
man  iiiu'd. 

777'i.  Does  the  man  w^ho  is  injured  get  a  i)ortion  of  that  fine? — Tho  chief  takes 
the  whole,  the  man  assaulted  gets  nothing. 

777'*]f7.  Suj>posing  the  man's  leg  is  broken.  Is  the  man  who  injiu:ed  him  not  to 
lielp  him  in  any  way  ^ — No,  he  gets  nothing. 

7774.  All  these  assault  cases  now  go  to  tho  magistrate  ? — Yes,  all  serious  oases  of 
assault. 
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of  tli<i  kind  it  must.     If  wo  have  thf>  cases  we  should  follow  our  custom. 

7776.  Viwi  would  it  not  be  Ix^tter  'r' — No,  we  woidd  not  exire  about  that  law. 

7777.  But  would  it  not  be  fairer  l*' — A  man  cannot  cat  his  own  blood  ;  the  fine 
must  go  to  the  chief. 

7778.  Woidd  it  not  be  a  good  act  on  tho  paii  of  the  chief  to  give  a  man  a  poztioa 
of  this  P — ^No,  we  do  not  care  ooout  it ;  Government  may  do  as  it  lilies. 
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7779.  Supposing  a  man  dies  leaving  no  children,  what  becomes  of  the  widow  ? — If  Qangeiizwe,  N^miga, 
she  is  young  she  goes  back  to  her  home.     If  she  has  children  she  stops  at  the  kraal.        fvX*^'* p  ^^Th  ^*^' 

7780.  If  she  goes  homo  what  becomes  of  the   ukulobola? — The  father  of  i^Q  Nq^ayi^^Cntaute, 
husband  gets  the  cattle  back  if  she  has  no  childi-eu  ;  even  if  she  has  and  they  die,  the  Binate,    Vmgemdiki^ 

ikazi  goes  back.  m^s^'"'*  '"'^ '*'*''''''' 

7781.  Is  she  obliged  to  go  back  to  hor  father,  or  may  she  remain  ? — If  flho  likes         '.   

she  may  remain  at  the  kraal  or  go  home,  or  have  another  man  at  the  kraal  and  ha^e      0:.t,  28,  1882, 
children. 

7782.  The  brother  has  no  power  over  lier ;  she  can  do  as  she  likes  ? — She  can  do 
08  she  likes. 

7783.  If  she  chooses  to  go  homo,  can  she  leave  her  children  and  do  so  ? — ^Yes,  she 
can  take  the  children  if  she  ukes  afterwards,  and  her  relations  can  claim  them. 

7784.  What  becomes  of  the  property  of  a  man  who  dies  having  no  relations  and 
lea\ing  a  widow  without  children  ? — -The  cliief  takes  it. 

7785.  What  provision  is  made  for  the  widow  ? — She  can  go  where  she  came 
from. 

7786.  Do  you  all  sav  that  P— We  all  say  that. 

7787.  But  has  not  the  chief  to  make  some  provision  for  her  ? — She  can  go  and 
stop  there  if  she  likes. 

7788.  But  could  not  she  claim  it  by  law  ? — The  chief  would  give  it  of  liis  own 
free  will,  but  he  is  not  obliged  to  do  so. 

7789.  Mr.  Stanford.']  When  a  wife  leaves  her  husband  and  tlio  do^v^y  is  returned 
to  the  husband,  do  the  cattle  given  for  her  vUihtnga  return  to  the  wife's  family  or 
not  ? — Outalele  says :  Ubulunga  cattle  are  received  as  a  set-off  to  the  claim  for  dowry 
when  the  wife  has  left  her  husband. 

7790.  Do  you  all  agree  to  that  ? — We  all  agree. 

7791.  Mr.  RollanclA  According  to  the  old  law,  to  whom  did  the  land  belong  on 
which  a  tribe  lived  ? — The  land  belonged  to  the  p^reat  chief. 

7792.  Had  the  great  chief  the  power  of  selling  tlie  land  or  driving  the  people  off? 
— The  chief  had  no  right  to  sell  the  land  mthout  the  consent  of  the  people.  But  if  a 
chief  quarrelled  with  minor  chiefs,  and  it  came  to  a  question  of  fighting  between  them,  tlien 
if  the  minor  chief  was  defeated  he  might  bo  driven  off  tlie  land  and  the  paramount  chief 
will  re-locate  the  land  with  other  people. 

7793.  And  if  the  chief  wanted  to  sell  a  portion  of  that  land  to  a  European 
farmer,  for  instance,  could  he  do  so  ? — He  could  not  sell  the  land,  but  ho  might  allow 
the  white  man  to  occupy  it  as  his  subject. 

7794.  Could  the  white  man  sell  his  right  of  occupation  ? — No. 

7795.  If  he  died  would  his  children  have  a  right  to  occupy  the  land  ? — ^Yes,  the 
same  as  the  father  did. 

7796.  When  a  chief  has  given  one  of  his  inferior  chiefs  the  bend  of  a  river  to  live 
upon,  can  that  chief  give  out  the  land  to  the  people  li\'ing  in  liis  \411ago,  or  must  he 
apply  to  the  paramount  chief  ? — He  gives  them  a  place  to  build  and  live  upon  and 
then  reports  to  the  chief  that  he  has  done  so. 

7797.  When  the  great  chief  has  allotted  land  in  that  way  are  there  no  boundaries 
fixed  between  locations  ? — Boundaries  are  not  pointed  out ;  they  are  shewn  where  to  live 
say  on  a  certain  river ;  they  are  all  under  that  chief. 

7798.  But  suppose  a  petty  cliief  gives  out  ground  belonging  to  another  petty  chief, 
what  then  P — One  could  not  give  ground  which  is  occupied  by  another  ;  although  a 
great  chief  could  do  as  he  likes. 

7799.  Supposing  a  magistrate  dies  and  a  new  one  comes  and  there  is  a  disfrnto 
about  land,  how  is  ho  to  know  tlie  way  to  settle  the  case,  if  thiTe  are  no  boundaries  ? — 
All  the  headmen  present  say  that  any  magistrate  coming  into  this  country  is  supposed 
to  act  according  to  the  law  of  the  country,  and  the  chief  and  tlio  councillors  let  tiio 
magistrate  know  the  boundaries. 

7800.  Is  there  anytliing  w^hich  the  cliief  and  councillors  present  would  wish  to  say 
in  regard  to  their  occupation  of  the  land  ? — Outalele  says:  There  is  a  matter  of  this 
kind  in  regard  to  the  land ;  som'fithing  has  gone  wrong ;  and  Gangeliz  we  has  wished  me,  as 
his  representative,  to  say  that  he  wishes  his  coimtry  not  to  be  given  to  strangors.  I 
bring  this  message  on  account  of  the  chief,  who  said  he  made  his  request  to  Government 
in  order  to  strengthen  the  fiiendly  feeling  existing  between  himself  and  the  Govern- 
ment, and  that  as  there  wore  vacant  lands  in  this  country,  people  with  money  in  their 
hands  would  come  and  take  it,  but  that  this  was  pvirt  of  the  coiiiitry  wliich  when  he 
decided  to  come  under  Government  it  was  agi'ccd  should  bo  untouched.  He  hopes  you 
will  receive  iiic  request  in  a  friendly  way  and  forward  it  to  Government,  and  that  lie 
will  receive  a  reply  as  soon  as  possible.  We  are  the  children  of  Government,  and  we 
thank  the  chiefs  present  for  the  opportunity  of  saying  what  we  have  said.    We  also  say 
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Arthur  Emrv  Bill  tliat  this  message  was  sent  to  the  Goyemment  through  the  Chief  Magistrate.  But  no 
Stanford^  &q,  reply  has  yet  been  received  from  Government.  In  speaking  of  vacant  lands,  Gtangelizwe 
Oct,  29  1881.      refers  to  those  occupied  by  the  chiefs  NduMswa,  JJalasilo  and  others  who  went  into 

rebellion,  while  he  remained  loyal.  We  say  that  no  blood  belonging  to  the  chief  has 
fallen  upon  the  land.  In  stating  this,  we  also  wish  to  point  out  that  in  all  the  disputes 
which  have  taken  place  in  these  parts,  Gangelizwe  and  his  people  have  been  on  the  side 
of  Government,  and  have  fought  on  its  side. 

7801.  Sir  J.  D,  Barry. 1  We  have  not  come  here  with  any  word  from  the  Govern- 
ment, or  power  to  settle  any  matters  of  that  kind.  What  we  have  come  here  for  is  to 
inquire  into  the  laws  in  operation  in  the  country*  The  Kafirs  laws  and  the  laws  whioh 
the  magistrates  have  administered.  To  see  what  they  are  and  to  inform  the  Gtovermnent 
upon  their  working.  And  that  is  what  we  have  been  about.  You  have  given  us 
information  on  this  subject,  and  we  thank  you.  If  there  is  anything  else  you  wish  to 
mention  we  shall  be  glad  to  hear? — We  have  only  one  more  request  to  make;  we  should 
like  to  have  a  title  acknowledging  our  right  to  hold  the  land  occupied  by  ub. 


Umiata,  8aturd<it/y  29th  October^  1881. 


PRESENT  : 

Sir  J.  D.  Barry  (Chairman.) 

J.  Atliff,  Esq.  |  W.  E.  Stanford,  Esq. 

E.  S.  BoLLAND,  Esq. 

Arthur\nenry  Bell  Stanford^  Esq.,  examined. 

7802.  Sir  J.  D.  Barry,']  You  are  Resident  Magistrate  of  Umtata  P — ^Tes,  and  was 
appointed  on  the  23rd  of  December,  1878. 

7803.  What  laws  do  you  administer  among  the  people  here  at  the  present  time  P— 
Kafir  law  aa  far  as  it  is  not  repugnant  to  humanity  and  justice. 

7804.  Do  cases  oome  before  you  as  a  court  of  the  firat  instance? — ^Both,  as  a  court 
of  the  first  instance  and  as  a  court  of  appeal  from  the  decisions  of  the  chief  and  headmen. 

7805.  Is  there  any  dissatisfaction  in  your  opinion  among  the  people  in  regard  to 
cases  coming  to  you  as  a  court  of  the  first  instance  ? — No,  I  very  frequently  in  civil 
oases  refer  mem  back  to  the  chief  for  trial.  I  have  not  heard  of  any  disRatiaf action 
during  my  tenn  of  office  ;  although,  I  believe,  something  of  the  kind  has  been  mentioned 
within  the  last  few  days ;  but  no  complaints  have  been  made  to  me. 

7806.  Are  the  decisions  of  the  cluefs  as  a  rule  fair  and  impartial  in  the  cases  dealt 
with  P — ^Yes,  there  are  not  many  appeals. 

7807.  Do  tiie  chiefs  try  theft  cases  ? — Yes. 

7808.  What  theft  cases  do  they  try  P — ^According  to  the  terms  of  the  conditions 
under  which  they  came  under  Government,  they  are  not  allowed  to  try  theft  cases  which 
do  not  oome  within  their  districtB. 

7809.  Have  you  had  any  difficulty  in  carrying  out  the  affairs  of  this  district  P — On 
the  whole  no. 

7810.  Are  there  not  several  cases  of  murder  standing  over  for  trial  hereP — ^There 
is  one  case  of  murder  standing  over  for  trial  in  which  the  prisoner,  after  being  here,  I 
think,  from  the  1st  of  March  last,  made  his  escape  and  was  at  large  until  about  a  fort- 
night ago. 

7811.  What  was  previously  done  as  a  rule  in  minder  cases  P — ^During  Mr,  Wright's 
time  the  preliminary  examination  was  forwarded  to  ihe  Socretary  for  Native  Amuzs, 
who  instructed  him  now  the  case  should  be  conducted.  As  a  rule  such  oases  have  been 
dealt  with  by  the  chief  magistrate  and  two  sub-magistrates. 

7812.  Would  you  recommend  any  change  to  be  made  in  reference  to  the  trial  of 
such  cases  P — I  think  the  present  trial  by  the  chief  magistrate,  assisted  by  two  district 
magistrates,  and  by  some  coimcillors  and  headmen  of  the  tribe,  who  act  as  advisers,  a 
very  good  one. 

7813.  Is  there  no  limit  to  your  jurisdiction  as  at  present  carried  out  in  civil  oases 
which  oome  before  you  P — ^There  is  not. 
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7814.  Would  you  reoommend  that  there  shoidd  be  some  limit  ? — ^I  think  it  would  Arthur  Senry  b$u 
be  advisable  that  there  shoidd  be  some  limit  in  civil  cases  between  Europeans,  where  the      Stanford,  BBq. 
claim  contended  for  involves  a  large  amount.  Oct.  29, 1881, 

7815.  How  would  you  recommend  that  such  cases  should  be  tried  P — ^At  a  period- 
ical court  by  the  chief  magistrate,  assisted  by  two  district  magistrates. 

7316.  In  the  trial  of  cases  which  come  before  you,  are  you  assisted  by  intelligent 
natives  as  advisers  or  jurors  P — In  every  important  case  I  am  assisted  by  councillors  of 
the  chief  Gangelizwe  as  advisers. 

7817.  Do  you  find  them  useful  ? — ^Yes. 

7818.  Do  you  recommend  a  continuation  of  that  system? — ^Yes,  it  gives  the 
people  occupation.  They  have  a  voice  in  the  important  matters  of  the  tribe,  and  they 
uke  to  attend  court. 

7819.  What  is  the  ordinary  form  of  procedure  in  your  court  in  civil  oases,  say  for 
the  recovery  of  dowry  between  natives  P — The  complainant  enters  his  action.  The 
defendant  is  simmioned.  Both  parties  appear.  The  complaint  is  taken  down,  and  the 
defendant  replies.  If  witnesses  are  to  be  examined,  they  are  examined  according  to 
Kafir  law,  pure  and  simple.  After  hearing  the  defendant  and  the  plaintifl,  if  necessary, 
I  take  witnesses  for  both  sides ;  then  if  mere  are  advisers,  I  take  their  opinion,  and 
give  judgment. 

7820.  How  do  you  execute  your  judgment  P — ^By  a  messenger. 

7821.  In  ordinary  native  cases  do  you  state  the  amount  of  your  judgment? — 
Yes. 

7822.  Are  the  messengers  paid  P — Yes,  4s.  6d.  per  diem,  some  3s.,  but  they  get 
nothing  out  of  the  case. 

7823.  Is  any  fee  ^aid  to  the  Government  by  either  party  P — ^Formerly  the  mes- 
senger of  the  court  received  30s.  monthly,  and  was  entitled  to  a  fee  of  one  beast  for 
every  case  in  which  judgment  was  given  according  to  Kafir  custom.  When  Major 
Elliot  was  appointed,  that  system  was  abolished,  and  the  messenger  received  increased 
pay,  and  the  lee  went  to  Government. 

7824.  Do  you  recommend  that  a  code  of  laws  for  these  territories  should  be 
framed  P — Yes. 

7825.  What  would  you  base  that  code  upon,  Kafir  or  colonial  law  P — ^Upon  Kafir 
law. 

7826.  Do  you  think  that  prisoners  tried  in  this  territory  should  be  subjected  to 
cross-examination  or  not  ? — ^According  to  Kafir  law  a  man,  whatever  the  charge  may  be, 
is  competent  to  give  evidence  in  his  own  favour.  Kafirs  imderstand  this  and  prefer  it, 
therefore  I  think  it  advisable. 

7827.  In  framing  such  a  code,  do  you  think  it  necessary  that  the  power  of  the 
chiefs,  as  granted  under  the  conditions  wliich  were  made,  to  try  certain  cases,  should  be 
retained  by  them  P — ^Yes,  the  breach  of  that  condition  would  cause  a  great  deal  of  ill- 
feeling  and  discontent ;  further,  I  find  that  as  a  rule,  they  act  very  well,  and  it  answers 
admirably.  There  are  but  two  chiefs  in  this  district  out  of  the  number  originally  em- 
powered to  try  cases ;  the  others  joined  the  rebellion. 

7828.  Did  head  men  try  cases  also  P — ^Yes,  but  not  very  often. 

7829.  Are  there  any  persons  you  would  recommend  to  be  allowed  to  try  cases  in  a 
similar  way  to  the  chiefs  ? — I  think  those  who  have  hitherto  done  so  ought  to  be 
allowed  to  continue ;  as  they  have  no  power  of  enforcing  their  judgment,  no 
harm  can  be  done.  There  are  three  of  them.  One  headman  has  recently  died, 
and  I  recommend  that  a  successor  should  be  appointed.  I  might  add  that  no  head- 
man has  hitherto  been  appointed  by  Government.  All  these  appointments  have  hitherto 
been  made  by  the  chiefs. 

7830.  Are  cases  between  Europeans  frequent  in  your  court  P — ^Very  frequent.  The 
number  of  European  civil  cases  during  the  present  year  was  twenty-nine,  and  cases  be- 
tween European  and  native,  forty-seven.  The  cases  between  natives  are  very  much 
more  numerous.  ,^. 

7831.  What  law  have  you  applied  to  purely  European  cases  P — Colonial  law,  by 
direction  of  the  Under  Secretary  for  Native  Affairs ;  and  between  European  and 
native,  as  most  of  these  cases  have  been  disputes  under  the  Master  and  Servants  Act,  and 
there  being  no  Kafir  law  between  master  and  servant,  I  have  taken  the  colonial  law. 

7832.  In  the  event  of  a  code  of  criminal  and  civil  laws  being  framed  for  these 
territories,  would  you  recommend  that  it  should  be  made  to  apply  to  Europeans  or  not  P 
— A  code  based  upon  Kafir  law  would  not  be  suitable  for  Europeans,  because  there  are 
a  number  of  cases  for  which  the  kafir  law  has  no  provision,  as  insolvency,  for  instance. 
In  this  district  colonial  law  has  always  been  used  m  purely  European  oases,  and  it  has 
answered  very  well. 
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irtkur  Eenry  Bell         7833.  Would  jrou  recommend,  therefore,  that  this  system  be  continued  ? — I  think 
^faw/btv^Eaq.      ^^  Europeans  themselves  would  prefer  to  be  under  colonial  law. 
Oct.  29, 1881.  7834.  Do  you  think  that  special  provision  should  be  made  or  not  for  cases  in  which 

natives  and  Europeans  combine  to  commit  a  crime  ? — At  present  natives  committing  a 
crime  are  liable  to  fine  according  to  native  law.  To  this  we  have  added  imprisonment 
in  default  of  payment  of  fine  ;  or  in  \ery  serious  cases  imprisonment  only,  or  perhaps 
imprisonment  and  fine.  I  take  it,  it  would  bo  possible  if  necessary  that  a  native  com- 
mitting a  crime  should  be  tried  according  to  a  code  of  laws  drawn  up  for  natives,  and  a 
European  according  to  colonial  law.  I  have  not  had  a  case  in  which  a  European  and  a 
native  combined  to  commit  a  crime. 

7835.  Would  you  recommend  that  the  punishment  introduced  into  the  code  should 
be  more  in  accordance  with  Kafir  custom  or  our  own  in  colonial  cases  P — I  think  it  is 
necessary  to  have  some  penalty  besides  fines,  because  in  this  district  they  have  not 
sufficient  wherewith  to  pay  fines.  And  if  they  escape  pimishment  entirely,  it  would 
tend  to  increase  crime. 

7836.  Would  you  therefore  recommend  that  fines  be  provided  for,  and  in  default  of 
payment  imprisonment  ? — Yes. 

7837.  Have  you  ever  had  to  administer  lashes  ? — I  have  the  power,  but  I  raxely  do 

80. 

7838.  In  what  cases  would  you  recommend  that  lashes  should  be  included  in  the 
punishment  P — If  a  prisoner  had  been  frequently  convicted  in  stock  thefts,  and  in  very 
serious  crimes. 

7839.  What  punishment  do  you  recommend  should  be  inflicted  in  murder  cases 
among  natives  P — They  should  be  liable  to  fine,  imprisonment,  and  lashes,  at  the  discre- 
tion of  the  court. 

7840.  Do  you  think  that  this  would  have  a  more  deterrent  effect  than  hanging  ? — 
I  have  had  no  experience  ;  there  has  been  no  hanging  in  this  district  up  to  the  present. 

7841.  Are  murders  of  frequent  occurrence  among  natives  P — Not  considering  the 
population ;  just  at  present,  owing  to  the  excitement  brought  about  by  the  war,  the 
people  have  been  rather  more  troublesome  than  heretofore. 

7842.  What  have  been  the  causes  in  your  experience  which  have  generally  led  to 
murder  being  committed  by  the  natives  P — ^Witchcraft  and  jealousy. 

7843.  Have  there  been  many  murders  for  jealousy  P — I  cannot  enumerate  them, 
but  I  have  heard  of  such  cases. 

7844.  Is  the  spoor  law  in  operation  here  P — Yes. 

7845.  What  is  your  usual  way  of  proceeding  when  a  spoor  has  been  traced  into 
this  district,  and  handed  over  to  you  P — Where  the  spoor  is  traced  from  some  district 
into  this  and  is  lost  in  the  veldt,  owing  to  no  fault  of  the  people,  the  location  nearest  to 
where  it  was  lost  is  liable ;  if  ixaccd  to  a  kraal,  that  kraal  is  liable  for  the  stock  and  a 
fine  in  addition. 

7846.  In  dealing  with  lost  spoors  do  you  fine  the  particular  kraal  or  the  whole 
location  P — If  the  spoor  is  lost  owmg  to  the  neglect  of  the  people  tracing  it,  or  by  care- 
lessness, those  people  are  hold  liable.  Where  the  spoor  has  been  lost  through  no  fault 
of  the  people  tracing  it,  the  kraal  nearest  to  where  the  spoor  was  lost  is  liable. 

7847.  How  do  you  decide  which  is  the  kraal  to  be  held  responsible  for  the  lost 
stock  P — In  important  cases  I  usually  contrive  to  visit  it  myself,  in  order  to  judge  the 
distance  from  the  spoor.     Taking  a  circle  round  it,  I  am  able  to  decide. 

7848.  What  has  been  the  usual  amount  in  c^os  with  wliich  you  have  had  to  deal, 
and  for  which  you  have  caused  each  kraal  to  be  liable  ? — It  depends  upon  the  amount 
of  stock  stolen,  but  the  value  of  the  lost  property  has  to  be  made  good. 

7849.  Has  the  prohibition  of  the  sale  oi  brandy  mentioned  in  the  conditions 
which  these  people  made  when  they  came  under  (Jovernment,  been  maintained  in  this 
district  P — ^Ajb  far  as  possible. 

7850.  Are  you  of  opinion  that  this  condition  should  bo  kept  ? — I  am  strongly  of 
opinion  that  it  snould. 

7851.  Do  agents  practise  in  your  courts  ? — Yes,  I  have  three. 

7852.  Do  you  find  them  of  much  use  to  you  in  European  cases  P — Very  much. 

7853.  And  native  cases  P — I  have  had  out  one  practising  in  native  cases.     This 

fentleman  has  a  considerable  knowledge  of  the  native  laws.     As  far  as  I  am  conoemed 
have  no  objection  to  agents  practising  in  native  cases,  providing  a  code  of  laws  be 
drawn  up. 

7854.  Do  you  recommend  that  any  legal  qualifications  should  be  required  from 
men  who  practise  as  law  agents  among  natives  P — I  do  not  see  why  it  should  be 
necessary,  it  is  not  required  in  the  colony. 

7856.  Do  you  recommend  that  spoor  law  should  have  continuance  P — Yes,  because 
if  it  were  done  away  with  stock  thieves  would  increase  to  an  enormous  degree. 
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7856.  Does  the  independent  chief  N'qiiiliso  hold  hifl  people  responsible  for  spoors  Artht^r  Smry  Bi 
tracedinto  his  country?— Yes.  suntfmd,  Eeg, 

7867.  What  would  be  the  efPect  upon  our  relations  with  him  if  the  sjKXjr  law      Oot.  29,  ISSI. 
were  abolished  P — He  would  probably  refuse  to  pay  for  any  stock  traced  into  his  dis- 
trict. 

7858.  Would  that  be  an  evil  in  your  opinion  ? — A  very  great  one,  as  most  of  the 
stock  stolen  in  this  district  is  taken  into  Pondoland  for  sale. 

7859.  Is  the  system  of  restitution  for  stolen  stock  practised  by  you  in  every  case  P 
Yes. 

7860.  Do  you  order  such  restoration  at  the  trial  of  the  criminal  ? — ^At  the  trial  of 
the  criminal,  if  the  actual  stock  is  not  recovered,  the  value  of  the  property  has  to  be 
made  good  in  addition  to  a  fine  being  imposed,  and  this  is  according  to  native 
custom. 

7861.  Do  you  reconmiend  that  this  procedure  should  be  continued,  or  would  you 
advise  that  separate  action  should  be  instituted,  civilly,  for  the  recovery  of  the  ccitle 
and  damages  ? — I  recommend  that  the  present  system  be  continued. 

7862.  Do  you  think  it  advisable  in  the  present  condition  of  the  people  in  yo^ir 
district,  to  introduce  any  radical  system  of  government  or  not  P — ^I  think  not. 

7863.  Are  they  making  any  progress  at  aU  in  ci^ilization  P — They  are  making 
gradual  i)rogre8s. 

7864.  Are  they  much  attached  to  their  own  lawd  and  customs  P — They  axe[  very 
strongly  attached  to  them, 

7865.  Do  the  chiefs  exercise  much  power  in  the  tribe  ? — The  power  of  the  chiefs 
is  very  sensibly  decreosinj;. 

7866.  Mr.  Aylijf']  I  understood  you  to  say  that  it  is  best  in  the  government  of 
these  people  to  use,  as  far  as  possible,  native  law  P — ^Yos. 

7867.  Have  you  considered  native  law  sufficiently  in  regard  to  detail,  to  enable 
you  to  say  whether  the  majority  of  crimes  such  as  we  recognise  as  crimes  are  regarded 
by  the  natives  also  as  crimes  and  liable  to  penalty  P — In  Kafir  law  theft  is  a  civil  case, 
and  looked  upon  as  an  injury  done  to  the  o-sMier  of  property.  But  I  think  most  other 
crimes,  that  are  crimes  with  us,  are  similarly  regarded  according  to  native  law. 

7868.  Touching  the  subject  of  theft,  I  suppose  you,  as  a  magistrate,  would  say 
where  a  crime  of  theft  has  been  committed,  there  are  other  interests  to  be  considered 
besides  those  of  the  j)erson  wronged,  such,  for  instance,  as  the  interests  of  the  law  P — 
Yes,  but  I  am  of  opinion  that  tne  person  principally  to  be  considered  is  the  one  in- 
jured. 

7869.  And  you  would  not  regard  the  theft  so  much  as  an  offence  against  the 
State  ? — I  would  take  it  as  both,  combine  it. 

7870.  Do  you  know  of  any  Kafir  law  or  custom  which  would  regard  a  crime  of 
theft  as  an  offence  against  the  state  ? — AVliere  the  owiier  of  a  kraal  goes  to  the  chief 
and  states  he  will  no  longer  be  responsible  for  the  thefts  committed  by  a  certain 
member  of  his  kraal,  that  man  is  declared  an  outlaw,  and,  on  the  next  offence,  he  would 
be  killed. 

7871.  That  person  would  be  regai-ded  as  an  offender  against  the  state  P — ^Yes. 

7872.  Supposing  it  were  resolved  to  adopt  a  pure  system  of  Kafir  law  in  this 
country,  and  supposing  that  system  could  be  codified,  could  you  in  any  way  keep  up  to 
the  present  practice  of  giving  the  chief  some  judicial  powers  P — Yes,  I  think  so.  And 
I  am  further  of  opinion  that  the  chief  would  not  be  embarrassed  by  the  existence  of  a 
code.  He  would  in  time  leani  the  details  of  such  a  code.  The  only  criminal  cases 
which  they  regard  as  civil  are  thefts.     All  others  go  to  the  magistrate. 

7873.  As  a  i-ule  you  have  been  following  native  laws  in  dealing  with  these  people? 
Yes. 

7874.  Have  you  been  able  to  administer  native  law  without  being  obliged  to 
observe  the  rules  of  procedure  practised  in  colonial  law  P — In  the  first  place  there  are 
no  records  in  Kafir  law,  and  if  we  take  notes  of  evidence  we  must  take  them  as  near  as 
possible  to  colonial  law. 

7875.  That  seems  to  show  that  it  is  hard  to  follow  pure  unmixed  Kafir  law  P^ 
Where  the  Government  is  taken,  over  by  English  people  some  small  necessary  modifica- 
tions would  of  eoui-se  follow. 

7876.  Would  3'ou  suggest  the  application  of  pure  unmixed  Kafir  law,  or  a  system 
which  was  to  some  extent  assimilat(^d  to  colonial  law  P — I  would  suggest  that  Kafir  law 
be  taken  as  the  basis  before  the  law  be  codified. 

7877.  Do  you  mean  lea^dng  it  open  to  magistrates  to  adopt  such  colonial  law  as 
they  think  the  exigencies  of  the  comitry  desire  ? — I  do  not  think  there  would  be  much 
alteration  required.  One  of  the  modifications  is,  that  imprisonment  in  addition  to  fine 
be  added  to  pure  Kafir  law. 
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'tkur  Hefuy  BeU         7878.  Suppofiing  that  modification  you  refer  to  were  made,  would  the  Kafir  ohie& 
Stanford^  Aq.      appreciate  it  and  be  led  to  enforce  a  law  which  provided  for  imprisonment  ? — ^I  should 
Oct.  29  1881,      not  take  it  that  under  that  law  a  chief  tiding  a  case  would  be  able  to  sentence  to  im- 
prisonment.    But  there  would  be  no  objection  to  imprisonment  where  an  old  ofiEender 
had  been  brought  before  me,  if  they  asked  me  to  send  him  out  of  the  district. 

7879.  Then  in  your  opinion  you  think  that  a  sputence  of  imprisonment  should  be 
beyond  the  jurisdiction  of  the  chief  ? — ^Yes,  they  have  not  that  power  now,  and  I  do 
not  think  it  would  be  desirable  to  give  it  them. 

7880.  But  there  are  some  cases  of  gravity  which  chiefs  are  allowed  to  deal  with  P — 
Only  dvil  cases. 

7881.  Supposing  a  serious  case  of  assault  were  committed  in  Gangelizwe's  country, 
would  you  propose  mat  he  had  the  power  to  deal  witiii  that  case  P — ^He  has  not  the 
power  at  present,  and  I  would  not  advise  that  he  should  have. 

7882.  And  do  you  think  that  the  withholding  of  such  power  from  the  chief  would 
be  r^arded  by  the  Tembus  as  an  infringement  (3  the  conditions  ? — ^No,  because  it  is 
stated  in  those  conditions  that  all  criminal  cases  must  be  brought  before  the  magistrate. 
And  in  cases  dealt  with  by  the  chief  there  is  the  right  of  appeal  to  the  magistrate. 

7883.  Does  such  an  appeal  amount  to  a  re-hearing  P — Yes.  A  chief  has  no  record. 
A  case  is  taken  to  Gan^eliswe,  say  the  theft  of  a  beast.  It  is  usually  heard  by  the 
councillors,  or  by  the  chief  assisted  by  them.  He  gives  his  decision,  and  one  side  or 
the  other  appeal.  The^  invariably  come  direct  to  the  office  and  give  particulars,  stating 
the  decision  given  against  them  and  their  wish  to  appeal.  In  cajes  of  appeal  from  the 
chief  the  cases  are  re-heard.  If  I  consider  the  chief's  decision  correct,  I  confirm  it,  if  not 
I  reverse  it.  Either  party,  plaintiff  or  defendant,  has  the  right  to  appeal,  but  it  is 
usually  the  defendant  who  does  so.  If  a  plaintiff  enters  a  case  before  a  chief,  and  fails 
to  obtain  judgment,  he  can  appeal,  and  if  I  am  of  opinion  after  hearing  the  case,  that 
judgment  should  have  been  given  in  his  favour  I  do  so,  reversing  the  judgment  of  the 
chi^,  and  fixing  the  rate  of  compensation. 

7884.  Would  you  not  call  that  a  new  trial  rather  than  an  appeal  P — It  may  be,  I 
hear  the  case  from  the  beginning,  and  noto  everything  stated  by  the  councillors. 

7885.  As  I  understand  you,  there  is  an  appeal  from  the  chief  to  you.  Now  is 
there  an  appeal  from  you  to  the  chief  magistrate  ? — ^Yes. 

7886.  In  referring  a  case  from  you  to  the  chief  magistrate  are  the  proceedings  the 
same  as  in  the  case  of  a  transfer  from  the  chief  to  you  P — No,  an  appeal  from  the 
magistrate  to  the  chief  magistrate  differs  in  this  respect ;  the  record  is  sent  for  review 
and  the  parties  we  warned,  and  if  necessary  they  can  be  produced  for  further  evidence, 
and  usually  the  evidence  is  read  to  them. 

7887.  Do  not  you  think  that  the  practice  of  taking  fresh  evidence  at  the  appeal  is 
rather  hard  on  the  magistrate,  seeing  that  it  affords  facilities  for  a  suitor  to  give  fresh 
evidence  which  the  magistrate  had  not  before  him  P — Very  rarely  fresh  evidence  is 
taken,  for  the  simple  reason  that  the  ma^trate  has  already  taken  it. 

7888.  Would  you  recommend  that  m  the  appeal  from  the  magistrate  to  the  chief 
magistrate  the  court  should  have  power  to  call  for  fresh  evidence  P — ^I  have  not  given 
much  attention  to  the  point,  but  I  think  if  care  is  taken  in  the  first  instance,  fresh 
evidence  would  not  be  necessary. 

7889.  According  to  pure  Kafir  law  in  the  case  of  an  appeal  from  the  magistrate  to 
the  chief  magistrate  should  there  be  a  re-hearing  ? — In  Kafir  law  where  an  appeal  is 
made  from  a  minor  chief  to  a  supremo  chief,  it  becomes  an  entirely  new  case. 

7890.  Do  I  understand  you  to  say  that  there  should  be  the  application  of  native 
law  to  Kafir  suitors,  and  that  colonial  law  should  be  reserved  only  for  Europeans  ? — ^I 
think  so.  In  the  other  districts  there  are  not  many  Europeans,  but  hero  there  are,  and 
this  town  is  gyowing  fast. 

7891.  Would  you  recommend  that  there  should  be  two  courts,  one  for  each  system, 
or  one  magistrate  administering  both  ? — I  think  one  magistrate  should  administer  both, 
for  there  is  always  the  right  of  appeal. 

7892.  In  such  cases  do  you  see  how  you  could  avoid  having  two  systems  of  .rules 
of  court  P — ^The  actual  rules  of  court  would  be  similar  nearly. 

7893.  Do  you  think  that  one  set  of  rules  could  be  adapted  to  both  systems  of  law, 
as  far  as  procedure  goes  ? — I  think  so. 

7894.  But  take  the  case  of  the  Kafir  system  requiring  the  magistrate  to  cross- 
examine  the  accused,  would  not  that  be  such  an  innovation  in  the  colonial  rules  as  to 
make  them  imsuitable  P — ^In  Kafir  law  we  examine  the  accused.  If  the  prisoner  is  a 
European  I  give  him  the  option  of  being  examined  or  not,  but  as  a  rule  they  are  no 
exammed.  1  have  occasionally  had  a  man  request  to  be  examined.  They  prefer  it 
and  all  natives  would  think  tlieir  case  was  being  unjustly  dealt  with  unless  the  accused 
were  examined. 
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7895.  In  Kafir  law  do  you  swear  wltii'^sRos  ? — I  warn  them  to  speak  the  truth,  and  Arthur  Hefiry   BeU 
I  swear  Christian  Kafirs,  but  it  would  hardly  bo  practicable  to  swear  heathens.  Stm^Jcrd,  Eeg. 

7896.  i3ut;  such  an  important  matter  as  tlie  treatment  of  witnesses  in  court  should       Ocst,  29, 1881. 
be  regulated  by  fixed  rules  r — Yes,  I  see  no  objection  to  that. 

7897.  Surely  there  ought  to  be  some  fixed  rules  stating  positively  whether  a 
European  was  to  be  examined  on  oath  or  not? — Certainly. 

7898.  You  say  you  think  Europeans  here  should  have  colonial  law  applied  to  them 
by  the  magistrate  r — I  have  found  it  answer  well  so  far,  and  I  think  Europeans  would 
object  if  it  were  altered. 

7899.  Where  would  you  draw  the  lino  between  an  Englishman  and  a  native ;  and 
would  you  apply  colonial  law  to  a  Hottentot  P — It  is  a  different  case.  A  Hottentot 
may  know  colonial  law,  and  another  might  have  been  bom  here  and  know  nothing 
about  it.  I  think  it  should  be  put  upon  the  broad  basis,  between  Europeans  and 
natives. 

7900.  8u^)posing  a  Fingo  belonging  to  Fort  Beaufort  came  hpre  and  was  concomed 
in  some  litigation,  would  you  propose  that  Kafir  law  be  applied  to  him  ? — Cortiiinly, 
and  he  womd  prefer  it. 

7901.  Sir  J.  D.  Barry,']  How  would  you  try  Europeans  charged  with  murder? — By 
the  chief  maeistrate  assisted  by  two  district  magistrates ;  or,  under  our  commission  of 
the  Imperial  Act,  he  could  be  sent  for  trial  to  the  nearest  town  in  the  colony.  I  would 
recommend  the  latter  course. 

7902.  Would  it  not  be  inconvenient  P — I  think  not. 

7903.  Do  you  think  that  townships  should  be  encouraged  in  the  dependencies  ? 
Yes,  where  the  necessary  territory  can  be  acquired  without  injury  to  the  present 
owners. 

7904.  And  townsliips  exist  not  only  here  but  in  Qriqualand  East  P — There  is  0!io 
there. 

7905.  Are  those  towns  likely  to  increase  P — I  do  not  think  other  towns  would  be 
likely  to  spring  up  near  to  TJmtata  or  Kokstadt,  but  these  are  both  likely  to  increase. 

7906.  Would  it  not  be  very  expensive  and  inconvenient  to  send  coses  to  the 
colony  to  be  tried,  witnesses  and  all  P — It  would  involve  a  little  extra  expense. 

7907.  Would  it  not  be  better  to  have  a  circuit  court  coming  here  to  try  serious 
cases  P — It  would  answer  equally  as  well. 

7908.  Is  there  any  objection,  if  such  was  the  case,  to  natives  of  proper  qualifica- 
tion acting  as  jurors  together  with  Europeans,  who  also  have  the  proper  qualifications  P 
I  am  not  aware  of  any  natives  who  would  bo  competent  to  sit  upon  juries. 

7909.  But  do  you  see  any  objection  to  iurors  here  trying  European  casoswhere  they 
are  competent  ? — I  do  not  tliink  it  ad\isable  that  natives  should  be  employed  on  juries 
either  in  cases  of  murder  or  any  other. 

7910.  But  suppose  a  native  was  killed  by  a  European,  do  you  not  think  it  fair,  if 
the  natives  here  are  qualified  mentally,  that  they  should  be  entitled  to  sit  as  jurors  with 
Europeans  P — I  can  see  it  is  fair,  but  I  do  not  think  it  would  have  a  good  result,  because 
there  is  a  strong  antipathy  between  Europeans  and  natives,  and  it  would  increase  that 
Feeling.  In  the  first  place,  the  European  would  challenge  cverv  native,  and  the  native 
the  European.  Other  Europeans  would  also  resent  it,  and  the  antipathy  would  be 
increased. 

7911.  Are  not  the  Europeans  living  here  associated  with  missions  ? — ^Not  many, 
most  of  them  are  in  trade. 

7912.  Are  these  traders  in  TJmtata  on  good  terms  with  the  chief  and  the  people  P 
— ^They  may  receive  the  chief  but  not  the  others. 

7913.  is  there  any  reason  why  these  traders  should  not  sit  amongst  such  native  men 
is  those  who  were  sitting  here  this  morning  P — Those  men  were  the  best ;  my  opinion  is 
:hat  a  mixed  jury  would  not  agree.  I  do  not  think  the  trial  would  be  unfair,  but  it 
would  increase  the  antipathy  between  natives  and  Europeans.  The  latter  would  consider 
t  a  slur  to  be  tried  by  a  jury  of  which  natives  formed  a  part.  I  dare  say  there  woiUd 
be  found  competent  men. 

7914.  Suppose  two  men,  a  native  and  a  European,  were  chaiged  with  killing 
mother  native,  do  not  you  think  it  would  be  very  imfair  to  send  the  European  to  the 
3olony  and  try  the  native  here  ? — I  think  it  would  be  best  to  try  them  both  here. 

7915.  How  can  you  try  them  without  a  jury? — If  they  are  to  be  tried  by  a  judge 
1  j  ury  ifl  necessary,  but  they  may  be  tried  by  the  board  of  magistrates. 

7916.  Do  you  think  that  a  European  would  prefer  to  be  tried  by  a  board  of 
magistrates  in  a  murder  case,  or  by  a  judge  and  jury  who  have  to  be  unanimous  in 
their  verdict  P — ^A  European  would  prefer  to  be  tried  by  a  judge  and  jury,  providing  the 
Latter  were  white  men. 

Ill 
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Artktir  Smry  B0U         7917.  Supposing  a  European  and  native  are  oharffed  with  the  Bame  corime  of 

Stm^fardftaq.      murder  upon  a  native  within  this  territory.    Would  not  the  best  and  most  convenient 

Ook,  29  issi.      ^form  of  trial  be  before  a  judge  and  a  jury,  qualified  mentally,  irreepeotive  of  ooloor? — 

'     •  *      In  theory  it  would  be,  but  in  practice  it  would  not  answer,   for  Europeans  would 

object  to  be  tried  by  natives. 

7918.  Would  it  not  be  better  in  murder  eases  to  try  all  prisoners,  irreepeotive  of  oolaiir, 
before  a  recorder  and  a  jury,  giving  the  prisoner  the  option  of  giving  evidence  and  sub- 
jecting himself  to  oross-examination  ? — Yes  ;  I  do  not  think,  however,  that  three 
magistrates  would  like  to  pass  a  sentence  of  death,  and  of  course  all  Europeans  would 
like  to  be  tried  by  a  judge  and  jurv. 

7919.  Where  do  you  think  the  best  place  for  such  a  trial? — ^I  think  the  head 
centre,  Umtata. 

7920.  Do  you  think  you  could  get  a  jury  of  Europeans  here  P — ^Yes. 

7921.  When  there  is  an  appeal  in  a  theft  case  to  you,  do  you  applv  the  prinoiples 
of  £afir  law  pure  and  simple  in  that  case  ? — ^When  there  is  an  appeal  the  case  is  heard 
by  me  afresh  in  the  presence  of  any  councillors  the  chief  may  choose  to  send,  and  it 
is  tried  according  to  Kafir  law.  We  do  not  always  have  an  amapakati  present,  but 
where  the  case  is  difficult  they  are  sent  for. 

7922.  Have  you  ever  had  occasion  to  punish  a  man  for  speaking  an  untruth  ? — ^In 
one  or  two  instances,  and  I  punished  by  fine. 

7923.  Have  you  ever  had  a  case  where  you  have  come  to  a  different  conclusion  to 
the  chief,  from  whom  appeal  is  made  ? — Yw, 

7924.  In  dealing  with  that  case,  have  you  sentenced  the  man  as  a  criminal,  or 
treated  the  matter  as  a  civil  case  P — In  both,  when  a  Kafir  enters  a  case  against  another 
he  enters  it  in  his  own  name,  and  he  considers  himself  entitled  to  damages,  aooording  to 
Kafir  law,  and  judgment  is  given  for  restitution  of  stock  or  its  value,  and  a  fine  in 
addition ;  but  owing  to  the  influx  of  persons  who  had  no  property,  it  became  neeessazy 
to  provide  punishment,  other  than  fine,  to  prevent  the  increase  of  theft,  and  recently  a 
sentence  of  imprisonment  has  been  added. 

7925.  Then  in  some  instances  j'ou  have  dealt  both  civilly  and  criminally? — ^Tes, 
but  it  is  a  departure  from  Kafir  law,  which  the  necessity  of  the  cases  required. 

7926.  Is  it  not  a  fact,  in  some  of  these  cases  the  accused  has  to  make  good  more 
than  tlie  value  of  the  stock  stolen  ? — Yes,  at  times,  but  it  is  according  to  Kafir  law. 

7927.  But  is  it  not  a  bod  plan  that  the  plaintiff  should  get  more  than  the  damageB 
he  has  suffered  P — Kafir  law  requires  that  the  man  who  is  injured  is  entitled  to  compen- 
sation, and  I  have  simplv  followed  Kafir  law. 

7928.  Is  tliere  a  difforeneo  between  robbery  and  theft  in  Kafir  law  ? — ^I  think  not 

7929.  Can  robbery  be  compounded  by  Kafir  law  P — ^According  to  Kafir  law  pure 
and  simple  it  can  be. 

7930.  If  a  man  oi)ens  a  kraal  and  takes  cattle  out,  according  to  Kafir  law  is  that  a 
case  for  the  oliief,  or  eomjmimise  P — Tlic^y  can  compromise  or  take  it  to  the  chief. 

7931.  111  such  a  ease  as  taking  cattle  out  of  a  kraal  what  is  the  penalty? — ^The 
j)enalty,  according  to  Kafir  laAv  pure  and  simi^le,  is  just  what  the  cnie|  diooses  to 
award,  or  what  can  be  got  out  of  tlie  man.  In  native  judgments  they  never  fix  the 
amount  of  fine ;  they  simply  order  the  man  to  pay,  and  the  chief  goes  on  until  he 
thinks  the  man  has  paid  enough.  All  offences  can  be  compoimded,  and  if  a  man  is  caught 
in  the  act  of  theft  lie  can  be  killed  without  being  called  to  accoimt. 

7932.  Are  there  not  some  cases  of  theft  between  native  and  native  in  which  the 
principles  of  award  and  compromise  cannot  apply  P — ^According  to  Kafir  law  there  is 
no  case,  I  am  aware  of,  wliicn  cannot  be  compromised. 

7933.  Don't  you  think  it  is  very  inconvenient  that  you  shoidd  be  able  to  apply  to 
cases  which  come  before  you  a  different  law  to  that  of  the  chief  P — I  have  found  it 
inconvenient. 

7934.  In  regard  to  the  spoor  law,  do  the  Europeans  like  it  P — ^It  is  not  applied  to 
Europeans,  but  I  believe  it  is  to  Mission  stations. 

7935.  And  docs  it  include  the  missionary  P — I  have  never  known  it  applied,  nor 
have  I  known  of  a  single  spoor  going  to  a  Mission  station  since  I  have  been  a  magis- 
trate ;  but  certainly  the  missionary  would  be  exempt  from  it. 

7936.  How  woidd  you  propose  to  apply  it  to  natives  living  in  a  township  like 
this  P — In  my  opinion  the  time  is  far  distant  when  the  people  will  live  in  townships. 
When  they  do,  it  will  bo  time  for  the  law  to  bo  amended. 

7937.  But  supposing  a  man  lives  in  a  hut  here,  and  a  spoor  law  is  passed  aj^plying 
^         to  townships.     Would  you  make  him  liable  P — I  take  it  that  his  being  in  a  white 

settlement  he  would  not  be  liable. 

7938.  In  the  case  of  appeal  from  the  decision  of  a  Kafir  chief  in  a  petty  theft  case, 
woidd  it  not  be  better  to  alter  so  as  to  give  the  complainant  only  the  value  of  the  ''  * 
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stolen  and  the  costs  he  has  been  at  in  endeavouring  to  recover  it,  and  if  you  have  to  do  Arthur   Mmy  B$U 
anything  more  to  let  the  remainder  of  the  fine  go  to  tho  Crown  ? — I  think   that  would       BUmfi^  Esq. 
induce  the  Kafirs  to  compound  almost  every  case  rather  than  to  bring  it  into  the  court,       Oot.  29  1881, 
because  the  prisoner,  finding  that  ho  lias  to  j)ay  the  same  amount,  will  not  care  how  it  is 
decided.     Besides  it  would  not  be  acting  according  to  Kafir  law. 

7939.  Is  it  not  a  fact  that  many  chiefs  who  have  been  parties  to  the  conditions,  get 
liquor  from  tho  traders  ? — They  do  get  liquor. 

7940.  And  among  these  chiefs  are  there  not  some  who  try  petty  oases  P — ^The 
coimcillora  generally  hear  such  cases  and  report  to  the  chief.  The  councillors,  as  a 
rule,  have  most  to  do  with  them.     The  chiefs  sit  occasionally. 

7941.  Are  these  chiefs  satisfied  with  the  present  administration  in  theft  oases  ? — 
Tee. 

7942.  And  they  know  that  you  deal  with  many  cases  in  the  first  instance  ? — Of 
course  they  know,  but  they  have  never  made  any  complaint  about  it.  Simple  cases  I 
refer  back  to  the  chief. 

7943.  Why  is  it  that  all  cases  do  not  come  before  you  in  the  first  instance  ? — Simply 
because  the  person  who  has  the  cases  can  take  them  either  to  the  chief  or  bring  them 
to  me. 

7944.  Would  it  not  be  better  that  yours  should  always  be  the  court  in  the  first 
instance,  provided  you  were  aided  by  a  councillor  or  councillors,  including  even  the  chief 
himself  P — I  think  that  the  present  system  is  best,  that  ordinary  civil  cases  and  petty 
oases  should  be  heard  by  the  chief.  He  has  no  power  of  enforcing  his  decision,  and 
they,  either  party,  have  the  right  to  appeal.  And  it  affords  tne  people  around 
Goeupation,  which  is  a  great  thing.  They  like  to  feel  that  they  have  an  interest  in 
the  government  of  the  country. 

7945.  Approving  of  this  system,  don't  you  think  it  would  be  more  in  accordance 
-with  the  real  interests  of  justice  if  the  magistrate,  or  the  Government,  selected  one  or 
more  ooimcillors  or  headmen  to  deal  with  these  petty  cases  in  the  first  instance  ? — To 
do  that  here  would  be  an  infringement  of  the  conditions. 

7946.  Would  you  apply  it  to  tho  Pingoes  ? — It  was  the  rule  that  every  case  should 
go  to  the  chief  before  coming  to  tho  magistrate. 

7947.  This  jurisdiction  of  ih.Q  chief  is,  I  believe,  limited  to  a  section  or  part  of 
Tembuland  ? — The  same  system  prevails  throughout  the  whole,'becauso  there  were  other 
chiefs  who  had  the  same  power. 

7948.  Under  Dalisili  was  it  pursued  ?  — It  was. 

7949.  Would  you  recommend  that  the  present  system  should  be  extended  in  its 
present  form  to  headmen  whom  the  Govemment  may  appoint  here  and  elsewhere  in 
Tembuland  ? — Where  it  is  no  infringement  of  the  terms  of  the  Tembus,  I  consider  it 
would  be  best  for  all  cases  to  go  to  the  magistrate.  I  was  present  when  the  Tembus 
proper  were  taken  over,  and  it  was  thoroughly  understood  on  both  sides  that  the 
Tembus  of  Tembuland  Proper  should  be  governed  by  their  own  laws  and  customs, 
exoept  in  certain  cases.  Those  terms  were  read,  and  I  believe  a  copy  of  them  is  now 
in  the  hands  of  this  Commission. 

7950.  By  what  authority  is  the  spoor  law  not  in  operation  among  the  Europeans 
here? — ^Maj or  Elliot  issued  three  circulars,  I  do  not  remember  the  dates.  One  was 
making  debts  against  natives  irrecoverable  in  the  law  courts  of  the  territory.  This 
received  the  sanction  of  the  Government  and  is  now  in  force.  The  second  circular  was 
prohibiting  the  sale  of  wines,  malt  and  spirituous  liquors  to  natives  under  a  heavy 
penalty.  This  also  received  the  sanction  of  Government  and  is  now  in  force.  The 
third  circular  was  one  making  Europeans  equally  liable  to  the  spoor  law  as  natives.  It 
Tras  in  force  for  some  little  time,  but  was  subsequently  rescinded  by  order  of  Govern- 
ment. The  Europeans  under  the  chief  Gangelizwe,  before  he  signed  the  conditions, 
were  exempted  from  the  spoor  law ;  but  about  a  year  ago  the  Pondo  Nquiliso  issued  a 
law  applicable  to  the  Europeans  in  his  district  that  they  should  be  liable  under  the 
Bpoor  law. 

7951.  Have  you  a  general  wine  and  spirit  law  hereP — ^Tes,  there  is  a  license  of 
dBlO.  Major  Elliot  was  instructed  by  the  Government  to  issue  licenses  personally. 
This  he  does  on  the  recommendations  of  the  magistrates. 

7952.  Are  they  issued  in  towns  and  country  places  as  well  P — ^Yes. 

7953.  Can  you  let  us  have  a  copy  of  that  license  P — Yes;  and  the  conditions  of 
that  license  prohibits  the  sale  of  liquor  to  nfitives  under  a  penalty  of  £50,  and  on  a 
second  offentf  confiscation  of  the  liquor  and  prohibition  of  trading  in  the  countrj'. 

7954.  What  is  yoiu*  pass  law  hero  ? — There  is  no  j)ass  law.  I  believe  an  arrange- 
ment was  made  by  (jovenimcnt  with  the  chief  Gangelizwe  that  every  native  leaving  the 
territory  should  be  provided  >\dth  a  paps,  and  they  have  abided  by  that,  and  mngistratea 

pue  such  passes, 

III  2 
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AleA-ander  Eohert  7955.  Are  Tombus  bound  to  have  a  pass  ? — ^Not  as  long  as  thoy  are  in  this 

ireUh,  Esq.  distlii.'t. 

Oct.  29,  1881.  71)oG.  If  a  Tombu  from  this  district  is  found  at  Engoobo,  is  he  apprehended? — 

At  the  time  the  Tembns  came  under  (iovernmont,  although  it  wa»  not  in  the  conditions, 
{h^,y  requested  that  Tembuland  Pro])er  should  be  regarded  as  one  country,  for  which 
they  would  not  require  passes.  But  if  they  wanted  to  take  their  stock  from  one  part  to 
another  tliey  should  then  have  a  pass. 

7957.  And  you  enforce  that  law  ? — Yes,  under  a  small  penalty. 

7958.  There  are  natives,  not  Tembus,  coming  into  tliis  district ;  are  they  required  to 
have  a  pass  ? — Nquiliso,  during  his  last  visit  here,  made  a  request  that  every  Pondo 
found  in  this  district,  without  a  pass,  should  b-j  arrested. 

7959.  Has  that  been  acted  upon? — Owhig  to  a  late  bereavement  in  Major  Elliot's 
family  and  his  ill-health,  I  have  not  received  instructions.  All  natives  going  into  the 
colony  have  to  be  provided  with  a  pass. 


Alexander  Robert  Wehh^  Esq.,  Tsolo,  Griqualand  East,  examined. 

7960.  Sir  J.  D.  Barry.']  I  believe  you  are  resident  magistrate  of  the  Tsolo  Dis- 
trict ? — ^Tes. 

7961.  Among  what  people  have  you  had  experience  ? — ^Among  the  Fondomise 
and  Fingoes. 

7862.  Is  the  cliief  Umditchwa  now  recognized  by  the  people  ? — He  is  not  sup- 
posed to  be  ;  but  he  is  the  head  of  one  branch  of  tlie  Pondomise. 

7963.  Is  Goveniment  under  any  conditions  or  contract  with  that  chief? — ^When 
Umditchwa  agreed  to  go  imder  trovernment  the  conditions  were  as  follows,  as  near  as 
I  can  remember.  He  handed  over  his  country  to  the  G-ovemment,  and  the  arrangement 
was  that  himself,  as  well  as  others  who  came  under  British  protection  at  the  time, 
should  have  no  juiisdiction  cxooi)t  in  cases  where  the  parties  mutually  agreed  to  bring 
their  disputes  before  him ;  and  that  an  appeal  should  in  all  cases  be  open  from  any 
decision  he  might  aiTive  at  to  the  magistnite  and  that  the  isiziy  or  blood  fine,  should 
not,  in  any  circumstances,  be  inflicted,  and  that  the  practise  of  witchcraft  or  smelling  out 
shoidd  be  discontinued,  and  that  his  people  sliould  pay  a  tax  of  ten  shillings  per  annum 
for  each  hut ;  such  is  the  substance  of  the  conditions,  and  the  Government  of  the  day 
adopted  that  policy  in  general.  I  was  guided  by  these  considerations  until  the  country 
was  annexed  to  the  colony  by  proclamation  in  October,  1S79.  After  that  date! 
continued  to  act  on  the  same  lines,  but  a  short  code  of  law  was  issued  for  our  guidance. 

7964.  Are  you  now  guided  by  tlie  regidations  framed  for  the  government  of  Gri- 
qualand East  of  the  15tli  of  »Sept ember,  1879  ? — !fes. 

7965.  Do  you  find  that  they  work  well  ? — I  can  hardly  say  that  they  do ;  the 
peoide^do  not  seem  altogether  to  understand  the  situation  in  regard  to  them. 

7966.  In  wliat  way  do  they  fail  to  comprehend  it  ? — In  this  way  ;  for  inst^noe. 
According  to  the  regulations,  a  man  enters  an  action  against  another,  the  case  is 
decided  and  the  defendant  fined,  but  tlie  prosecutor  is  not  entitled  to  any  portion  of 
the  fine.  Natives,  however,  always  look  for  this  as  accruing  to  the  prosecutor  what- 
ever it  may  be.  Under  the  conditions  they  are  not  entitled  to  it  unless  in)on  recommen- 
dation of  the  magistrat-e  and  confu-mation  by  tlie  chief  magistrate.  Then  there  aro 
fees  which  are  chargable  upon  the  summonses  and  so  on,  and  this  they  do  not  under- 
stand. Again,  in  regard  to  the  registration  of  mamages,  I  have  not  had  a  single 
application.  I  think,  generally  speaking,  that  these  regidations  were  rather  arudely 
drawn  up  ;  in  fact  they  are  simply  extracts  from  the  colonial  law  put  together,  and  I  do 
not  think  applicable  to  the  oirciuustances  of  the  country.  I  consider  that  in  providing 
a  code  of  laws  for  those  people  at  the  present  time  we  should  assimlate  our  laws  to 
theirs  in  many  respects. 

7967.  In  what  res[)ects? — In  the  matter  of  summoning,  for  instance,  a  native  says 
"  why  should  I  pay  for  this  piece  of  paper  which  you  call  a  summons."  The  ordinaiy 
custom  is  that  a  policeman  is  sent  from  the  olRce,  just  as  a  Kafir  chief  sends  out  his 
messenger,  to  call  persons.  Then  in  regard  to  registration  of  marriages  ;  they  say,  "I 
do  not  see  why  I  shoidd  j)ay  ^s.  6d.  at  the  otfice  for  being  manied  there,  I  will  marry 
according  to  my  oami  custom."  I  think  the  regulations  are  rather  too  far  advanced  for 
these  people.  We  must  go  very  slowly.  W(^  must  reniomber  that  they  have  only  ctime 
in  contact  with  the  Government  during  the  last  eight  years,  and  have  had  comparatively 
little  intercom'se  wdth  white  people ;  and  those  who  live  there  left  their  country  for 
their  country's  good,  and  were  not  likely  to  elevate  the  natives  at  all — indeed  they 
sink  down  to  the  level  of  the  heathen  by  whom  they  are  sun^omideil, 
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7968.  Have  you  any  elevating  influences  at  work  at  all  ? — Yes,  in  the  first  place  Aksmnder  Sokert 
I  regard  the  fact  of  having  British  jurisdiction  established  there  to  some  extent  as  a        yWiA,  Esq. 
beneficial  influence.     Secondly,  tlie  missionary  influences  in  the  district  are  valuable.  oct  29, 1881. 
In  the  district  where  lam  magistrate  we  have  had  a  very  estimable  English  gentleman  who 

hiis  devoted  the  last  sixteen  years  of  Iiis  life  to  missionary  work — the  Rev.  Mr.  Key 
of  Saint  Augustine's,  who  certainly  lias  the  cause  of  mission  work  at  heart  among  the 
I'ondomise.  Another  beneficial  influence  is  through  traders,  among  whom  there  are 
some  very  resjiectable  men  in  the  Tsolo  district.  A  man  who  sell  ploughs,  and  saddles^ 
and  clothing  exercises  a  good  influence. 

7969.  Have  you  the  liquor  law  in  force  prohibiting  its  sale? — No,  but  as  the  magis- 
trate of  the  district,  I  prohibit  its  sale,  and  it  is  not  sold  either  to  black  or  white,  and  I 
find  that  it  works  well.  There  wtxs  a  case  of  fcmuggling  reported  to  me  some  time  ago  by 
the  chief,  and  I  isssued  a  warrant  at  once  and  put  a  stop  to  it. 

7970.  Have  you  had  any  murder  cases  ? — ^Not  in  my  district,  but  in  the  neigh* 
bouring  district  of  Maclear  there  was  one,  and  the  prisoner  was  tried  by  the  omef 
magistrate  assisted  by  two  others. 

7971.  How  would  you  deal  with  a  European  charged  with  murder? — Try  him 
before  the  chief  magistrate  assisted  by  two  district  magistrates. 

7972.  Have  you  ever  been  one  of  these  magistrates? — ^I  have. 

7973.  Did  you  have  any  native  advisers  ? — No. 

7974.  Do  you,  as  a  magistrate,  call  in  the  aid  of  native  advisers  ? — ^No,  I  do  not, 
although  I  think  it  would  be  advisable  to  do  so  in  certain  cases,  such  as,  dowry  and 
inheritance  cases,  as  the  natives  thoroughly  understand  those  matters.  In  regard  to 
murder  cases  it  is  simply  matter  of  fact^  and  it  would  be  better  for  them  to  be  tried 
before  a  judge. 

7975.  Could  they  be  tried  by  a  judge,  sitting,  say,  at  Umtata,  with  any  degree 
of  convenience  ? — ^Yes,  the  cases  from  Griqualand  East  might  very  reasonably  be 
expected  to  be  brought  here ;  but  the  more  northern  districts  would  be  too  distant,  and 
it  would  be  very  expensive  to  bring  witnesses  down.  But  the  districts  of  Tsolo  and 
(iumba  which  are  about  40  miles  off,  and  Mjicloar  which  is  50  miles  o£E,  they  might, 
bring  their  cases.     The  others  are  too  distant. 

7976.  Do  you  think  this  trial  by  three  magistrates  works  well  ? — It  has  hardly  had 
a  fair  test.  I  do  not  tliink  speaking  from  my  own  experience  that  more  than  three  or  four 
cases  of  murder  have  been  tried  in  Griqualand  East  since  the  proclamation. 

7977.  What  was  done  in  those  cjises  ? — In  one  case  in  Maclear  the  man  was 
sentenced  to  death  ;  but  it  was  comnuited  to  imprisonment  for  life. 

7978.  Was  the  form  of  trial  in  accordance  with  colonial  law  ? — ^Yes,  the  proceed- 
ings as  far  as  possible  were  in  accordance  with  colonial  law. 

7979.  Was  the  prisoner  cross-examined  ? — No.  The  charge  was  simply  read  to 
him  and  he  pleaded  guilty ;  but  further  evidence  was  taken. 

7980.  In  cases  which  come  before  you  for  theft,  do  you  deal  with  them  oa 
criminal  or  ci\dl  cases  ? — I  treat  cases  of  theft  as  criminal  cases. 

7981.  Do  you  cross-examine  a  prisoner  ? — No,  I  simply  take  the  evidence  for  the 
prosecution,  and  then  allow  him  to  make  a  statement.  It  happens  sometimes  that 
something  crops  up  during  his  statements,  and  that  witnesses  have  to  be  re-called  or 
further  evidence  taken. 

7982.  Do  you,  immediately  after  the  prosecutor  has  made  his  statement,  find  that 
when  he  is  ask  to  cross-examine  he  makes  a  long  statement  ? — He  does,  but  this  I  stop, 
and  tell  him  he  will  have  an  opportunity  to  make  hi^  statement  hereafter.  After  the 
witnesses  for  the  cro^vn  have  been  examined  the  piisonor  is  allowed  to  call  his  witnesses 
and  make  a  statement,  being  cautioned. 

7983.  Does  that  system  work  fairly  well  ? — ^Tes,  but  it  is  somewhat  crude. 

7984.  What  would  you  suggest  in  place  oi  it  ? — I  would  suggest  that  on  any  im- 
portant case  of  dowry  and  inheritance  that  the  magistrate  be  assisted  by  councillors  or 
headmen. 

7985.  Mr.  Ayliff'.']  Do  you  recommend  that  these  dependencies  should  be  governed 
by  purely  native  law  ? — I  would  not,  although  I  should  be  very  cautious  in  ialroducing 
innovation  into  the  native  laws  and  customs. 

7986.  AVhy  would  you  see  tlio  necessity  of  exercising  that  caution  ? — As  it 
presents  itself  to  my  mind,  I  think  we  are  in  a  country  for  the  i)urpose  of  elevating  the 
natives,  civilizing  them  if  possible,  and  gradually  getting  them  to  abandon  their  habits  and 
ad()j)t  those  of  Europeans,  and  if  you  administer  pure  native  law  you  are  simply  putting 
yourself  in  the  position  of  a  chief  and  only  perpetuating  the  state  of  things  you  found 
among  them.  1  think  that  caution  is  necessary,  because  it  is  a  dangerous  thing  to 
bring  in  any  hiws,  to  wliieh  the  natives  are  not  accustomed  and  never  heard  of,  at  a 
day's  notice.  I  think  that  any  alteration  made  in  their  laws  and  customs  should  be  done 
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AUranier  Sobert    by  degrees  and  modified  gradually,  that  they  may  grow  up  as  it  were  with  it    It 
ITtlth,  Eeq.        would  also  be  very  dangerous  to  compel  them  to  obey  laws  which  they  never  heard  of 
Oct  29  1881.       ^^^  which  are  quite  opposed  to  anything  they  have  been  accustomed  to. 

7987.  Do  you  consider  the  conditions  of  the  natives  in  Ghriqualand  East  and  of  the 
natives  in  the  (fifferent  districts  of  Tembuland  and  those  of  Fingoland  are,  generally 
speaking,  so  similar,  that  one  uniform  system  of  laws  could  safely  be  applied  to  the 
whole  P — I  do  not  think  so,  for  several  reasons.  In  the  first  place  we  will  take  the  Finfl;oes 
in  the  Transkei.  The  natives  of  that  part  of  the  country  are  much  more  civilized  man 
the  natives  of  Tembuland.  All  the  old  men,  or  nearly  so,  are  men  who  have  oome  from 
the  colony  and  have  grown  up  under  the  colonial  law,  and  are  accustomed  to  it,  and 
would  not  look  upon  any  alteration  in  native  law  as  so  great  an  innovation  as  the 
natives  in  Tembuland,  especially  the  lower  portion  of  Tembuland  and  Bomvanaland. 
And  when  you  get  across  to  the  Bacas  it  would  also  be  quite  a  revolution  to  introduoe 
colonial  law  there.  Then  when  you  get  to  the  Xesibes,  who  are  still  further  back  in 
Eokstadt  district,  you  have  a  mixture  of  people  to  whom  the  law  would  be  applicable, 
as  many  are  civilized  and  respectable  men. 

7988.  Do  you  say  that,  suggesting  that  there  should  be  so  many  different  ByBtemB 
of  laws  for  their  government,  adapted  to  the  conditions  of  each  P — I  would  not  say  that 
altogether,  but  I  should  say  that  supposing  a  code  of  law  was  proposed  say  for 
Fingoland,  that  such  a  code  as  should  be  applied  there  should  be  based  upon  Kafir 
and  Colonial  law  combined. 

7989.  Then  it  is  a  matter  to  be  left  in  the  hands  o^the  Chief  Mcigistrate  as  to  how 
far  that  law  is  to  be  carried  out  in  each  district  ? — ^We  will  suppose  mat  a  code  were 
framed  based  upon  Colonial  and  Native  law,  and  that  that  code  was  applicable  to  the 
Transkei.  When  it  got  to  Tembuland,  if  Major  Elliot  as|Chief  Magistrate  of  Tembuland 
found  on  representations  from  his  magistrates,  who  have  to  work  that  law,  that  oertain 
portions  of  the  law  would  be  dangerous  to  have  enforced,  I  think  he  should  have  the 
discretion  of  saying,  ^'  You  had  better  not  press  that,"  and  that  the  magistrates  should 
be  ofiScially  informed  of  the  fact  in  order  that  they  should  not  be  called  upon  for  failing 
to  do  their  duty. 

7990.  If  that  suggestion  were  acted  upon,  would  you  not  ,be  clothing  the  Chief 
Magistrate  with  legislative  functions  P — ^You  might  put  it  in  that  way  ;  but  I  should 
hardly  say  you  are  clothing  him  with  legislative  functions,  you  are  simply  giving  him 
power  to  stop  an  evil  which,  put  in  force,  might  create  trouble,  and  he  bein^  on  the  spot 
and  knowing  the  state  of  affairs  is  best  capable  of  judging  what  is  apphcable  to  the 
people. 

7991.  Prom  your  knowledge  of  Parliament,  do  you  think  that  Parliament  would 
be  willing  to  abrogate  its  functions  in  favour  of  one  man  so  as  to  allow  him  to  say  what 
shall  be  £w  P — I  do  not  think  it  would. 

7992.  Then  your  scheme  is  not  practically  very  good  P — That  may  be;  I  have  only 
answered  your  questions,  and  my  opinions  are  for  the  consideration  of  law  makers. 

7993.  Are  the  Xesibes  more  advanced  than  the  Tembus  P — ^No. 

7994.  Do  the  regulations  of  the  16th  of  September,  1879,  for  Ghiqualand  East 
apply  to  them,  or  should  not  such  re&^ations  apply  either  to  Gcalakaland,  Tembuland, 
and  Bomvanaland? — ^I  have  already  said  that  many  of  these  regulations  are  not 
applicable  to  the  people.  They  do  not  understand  them ;  they  obey  them  but  regaid 
them  as  an  innovation.  • 

7995.  I  suppose  you  will  agree  with  me  that  it  would  be  a  very  great  advantage, 
if  it  were  possible,  to  have  one  system  of  laws  for  all  the  Transkeian  dependencies  P — 
Unquestionably. 

7996.  Do  you  recognise  the  fact  that,  in  following  your  suggestions,  we  shotlld  be 
sacrificing  that  advantage  P  Seeing  that  you  have  so  many  different  elements  and  people 
in  various  stages  of  civilisation  to  deal  with,  and  knowing  that  it  is  dangerous  to  enfcme 
laws  which  are  utterly  new  to  the  people  in  their  heathen  state,  you  should  go  on 
slowly  educating  the  people  and  getting  them  up  to  a  certain  level,  before  promul- 
gating this  general  law  in  its  entirety. 

7997.  Could  not  one  uniform  system  be  sufficiently  adapted  to  all  the  people  so  as 
to  avoid  anv  serious  inconvenience  P — They  might  have  a  system  very  slightly  tinged 
with  Colomal  law  mixed  with  a  very  strong  tinge  of  Native  law. 

7998.  Taking  the  case  of  Colonial  law,  and  bearing  in  mind  the  various  daases 
affected  by  it,  don't  you  see  that  there  are  in  the  colony  also  a  variety  of  persons 
affected  by  Colonial  law  P — Yes,  that  is  clear,  but  then  you  have  this  difference  tnat  the 
majority  of  people  in  the  colony  are  civilized,  and  they  are  the  ruling  power,  and  you 
are  bound  to  give  way  to  that  majority.  Here  the  majority  is  the  rankest  heathen,  and 
they  are  the  people  you  have  to  contend  with. 

7999.  Supposing  Eafir  law  should  become  the  prominent  feature  for  a  system  of 
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.W8  for  the  Tronakeian  territories,  would  not  the  case  of  suoh  territories  be  analogous  to     AUaumder  iMirt 
lat  of  the  colony  as  far  as  it  is  affected  by  Colonial  lai^  or  what  you  say  is  the  ruling        y#hA,  Bag. 
3wer  there  P — ^x es,  you  might  put  it  in  tiiat  way.  ^  Oct,  29,  ISSI. 

8000.  Should  the  Transkeian  dependencies  be  governed  entirely  by  Kafir  law  or 
olonial  law  ? — ^I  should  not  let  them  be  governed  entirely  by  Kafir  law,  but  would  let 
!afir  law  be  a  large  element  in  the  laws  by  which  they  are  governed.     What  I  mean 

this.  For  instance,  this  Commission  after  considering  these  matters  and  reporting  them 
ill,  fiom  the  mass  of  evidence,  select  certain  portions  of  Kafir  law,  and  from  the 
lowledge  acquired  as  well  as  the  evidence  on  natives  laws  and  customs  will  select  from 
le  Colonial  law  what  is  suitable  to  be  introduced  into  a  code  with  a  view  of  leading 
)ople  to  see  that  they  are  under  British  jurisdiction;  and  whatever  the  result  might  be 
le  laws  made  can  be  amended  and  assimilated  so  as  to  meet  their  requirements,  and 
:udually  Colonial  law  be  introduced  as  the  people  become  more  capable  of  under- 
auding  it. 

8001.  But  if  we  were  to  take  certain  distinct  parts  of  the  Colonial  law  and  &Pply 
lem  to  these  territories,  might  we  not  bring  about  some  of  the  evils  you  speak  of  r — 1 
.nnot  see  it. 

8002.  Would  you  apply  to  these  territories  trial  by  jury  as  it  prevails  in  the  Colony  P 
-I  think  trial  by  lury  can  take  place  in  these  dependencies  if  the  juiy  are  selected  from 
.e  best  class,  which  would  be  the  headmen. 

8003.  Would  you  wish  to  see  trial  by  jury,  with  certain  limitations,  established 
merallv  over  the  Transkeian  territories  P — I  thmk  so,  for  this  reason  that  the  people 
3uld  feel  to  a  certain  extent  that  the  headmen  had  a  voice  in  the  trial  and 
.dgment  passed  upon  criminals. 

8004.  How  would  you  select  these,  and  what  qualifications  would  you  desire  that 
e  juror  should  have  P — I  would  in  the  first  place  let  the  magistrate  be  assisted  by  five 
madmen  whose  functions  should  be  to  find  a  verdict. 

8005.  In  respect  to  penalties  and  punishments  for  crimes,  what  would  be  the  system 
m  would  adopt  r — ^Every  offence  woiud  be  governed  by  the  rule  which  obtains  in  the 
lony,  but  1  think  the  rule  of  fining  seems  better  adapted  to  the  majority  of  natives 
an  the  Colonial  system  of  sentence  to  imprisonment  witn  hard  labour.  I  would  give  the 
eference  to  a  fine  for  the  present,  although  in  time  that  might  be  altered  and 
odified. 

8006.  Would  you  give  the  chief  any  sort  of  judicial  functions  P — ^No,  I  would 
>t. 

8007.  From  what  you  have  said  it  appears  as  if  you  would  rather  let  the  Colonial 
w  have  the  preponderating  influence  in  this  system  P — ^No,  what  I  have  said  of  trial 
r  jury  is  very  similar  to  the  native  system  of  trial  by  a  chief  and  his  councillors. 

8008.  Do  you  know  the  circumstances  under  which  the  Tembus  were  taken  over? — 
do  not. 

8009.  From  what  you  know  of  Fingoland,  do  you  think  we  should  be  warranted 
applying  Colonial  law  in  its  entirety  ? — No. 

8010.  Supposing  under  the  conditions  upon  which  Tembuland  was  taken  over  it 
IS  found  that  something  very  like  pure  and  unmixed  Kafir  law  should  be  made  for 
^mbuland,  would  it  be  inconvenient  to  let  the  other  territories  be  governed  by  the 
me  system  P — I  would  rather  that  that  should  obtain  than  introduce  too  strong  a 
oportion  of  Colonial  law  or  pure  Colonial  law. 

8011.  Assimiing  that  Native  law  is  adopted  as  the  law  of  these  territories,  would 
u  apply  it  to  Europeans  P — I  should  apply  it  not  between  European  and  European ; 
t  in  cases  where  a  European  was  the  prosecutor  or  the  plaintiff,  I  should  give  the 
tive  the  benefit  of  his  own  law,  and  where  the  European  was  the  defendant  in  a  case, 
the  accused,  I  should  give  him  likewise  the  benefit  of  Colonial  law. 

8012.  Then  that  of  necessity  renders  the  application  of  two  distinct  systems  of  laws 
these  territories  ? — To  a  certain  extent. 

8013.  Would  you  have  in  each  district  two  magistrates,  one  to  administer  Colonial 
V  to  Europeans  and  the  other  to  administer  native  law  in  respect  to  natives  P — ^No. 

8014.  Then  you  would  let  the  magistrate  administer  both  systems*  P — ^Yes,he  must 
ike  himself  acquainted  with  both  systems. 

8015.  Where  would  you  draw  the  lineP  What  law  would  you  apply  to  a  Hottentot  P 
Native  law. 

8016.  I  saw  the  other  day  the  grandson  cf  a  Dutchman,  who,  I  was  given  to 
derstand  had  assumed  all  the  manners  and  habits  of  a  Kafir,  what  law  would  you 
ng  that  man  imder  P — ^Native  law. 

8017.  But  would  not  that  be  making  a  great  distinction,  seeing  that  he  is  of 
LTopean  origin  P — I  know  the  man.  he  was  bom  and  has  lived  here  all  his  life, 
jopean  law  would  be  as  strange  to  him  as  to  the  rankest  E^afir. 
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AUxandtr  Jtobert  8018.  But  suppose  the  Hottentot  referred  to,  had  been  brought  up  in  the  colony, 

JFeUh,  Eaq.        qj^^  ^^g  accustomed  to  Colonial  law,  why  should  he  be  brought  under  the  ojjeration 

Oct.  29  1881.      ^^  Kafir  law  ? — Because  he  is  so  small  a  minority  that  he  womd  be  obliged  to  give  way 

to  the  law  affecting  the  majority. 

8019.  Let  me  put  this  case  to  you  :  suppose  a  native  and  a  European  were  jointly 
concerned  in  one  crime,  how  would  you  deal  with  those  two  persons  P — I  should  apply 
native  law  to  the  native  and  Colonial  law  to  the  European.  That  is  to  say,  sopposmg 
it  was  a  case  of  theft  in  which  they  were  ooncemed,  according  to  native  Law  the 
native  would  be  sentenced  to  pay  a  fine,  but  according  to  Colonial  law  the  European  would 
be  sentenced  to  one  or  more  year's  hard  labour.  I  would  take  that  course,  and  one  trid 
would  serve. 

8020.  "Would  not  that  be  hard  upon  the  European  P — No,  for  he  has  been  brought 
up  under  the  pale  of  European  law,  and  knows  that  he  can  bo  pimished  in  that  way. 

8021.  You  know  that  in  that  case  you  would  be  applying  a  harsher  penalty  to  the 
European  than  to  the  native  ? — No,  I  cannot  say  that.  Natives  imderstand  when  they 
have  oonmiitted  a  crime  that  they  are  liable  to  punishment,  and  a  European  knows  equally 
well  that  if  he  commits  a  crime,  whether  here  or  in  the  colony,  that  he  incurs  a 
penalty,  and  the  mere  fact  of  his  being  in  native  territory  should  not  exculpate  him 
from  the  consequences  which  he  would  have  incurred  in  the  colony. 

8022.  Where  an  individual  native  has  not  sufficient  means  to  pay  a  fine  his 
friends  pay  the  fine  for  him  P — ^Yes. 

8023.  Then  if  a  man's  friends  pay  the  fine,  what  does  he  suffer,  surely  nothing 
in  person  and  nothing  in  pocket  ? — ^You  are  putting  an  extreme  case. 

8024.  In  regard  to  framing  a  code,  do  you  think  that  a  wTitten  code  is  indispensi- 
ble  P — ^Yes,  for  this  reason  that  I  might  administer  the  law  in  one  way  and  a  neigh- 
bouring magistrate  might  do  so  in  another.  And  the  native  would  be  unable  to  know 
what  really  was  the  Government  law. 

8025.  Would  it  not  cause  some  inconvenience  to  apply  a  code  in  this  district  where 
the  chiefs  are  allowed  to  exercise  judicial  functions  P — Probably  it  would. 

8026.  Do  you  think  that,  in  their  exercise  of  judicial  functions,  they  would  keep 
within  the  four  comers  of  such  a  code  ? — It  would  be  rather  a  doubtful  matter. 

8027.  Sir  J.  2>.  Barry,']  Do  you  think  registration  would  serve  any  good  purpose? 
— I  do  not  think  it  will  serve  any  good  purpose ;  I  cannot  see  the  object  of  it. 

8028.  Prom  the  number  of  huts  in  your  district  can  you  say  how  many  i>olyga- 
mists  there  are  P — One  might  if  they  set  about  it ;  polygamists  are  decidedly  in  the 
majority. 

8029.  Does  polygamy  and  ukidobola  prevail  ? — Yes. 

8030.  Would  you  advise  us  to  touch  it  in  any  way  P — I  think  it  would  be  a  very 
dangerous  matter. 

8031.  Does  ukulobola  lead  to  any  evils  P — From  a  ci\dlized  point  of  view  it  may, 
but  from  the  native  point  of  view  it  may  have  good  qualities. 

8032.  Do  the  men  treat  their  waves  cruelly  P — I  think  they  work  well  with  their 
wives  on  the  whole.  In  the  harvest  season  the  men  in  the  fields  assist  in  reaping  and 
help  the  women  generally. 

8033.  Do  you  often  hear  divorce  eases  P — I  have  heard  cxises. 

8034.  What  do  you  think  should  be  the  ground  of  divorce  among  these  natives  f 
— Severe  cruelty. 

8036.  Adulter^'  P — No,  it  is  only  a  venal  offence. 

8036.  Would  you  recognise  marriage  in  the  higher  sense,  as  we  do,  or  merely  as  a 
contract  entered  into  between  man  and  woman  ? — I  think  the  latter,  for  years  to  come. 

8037.  Do  you  recognise  ukulobola  as  a  sale  or  as  compensation  for  the  loss  of  the 
services  of  the  woman,  or  as  guarantee  of  good  treatment  by  her  husband  P — I  look  upon  it 
more  as  a  sale  than  anything  else.  The  man  gives  his  daughter,  whether  she  likes  it 
or  not,  to  the  man  wlio  gives  the  most  c^attle  for  her,  or  who  pays  a  certain  number  of 
cattle  on  the  marriage  and  sometimes  for  years  and  years  afterward  he  goes  on  paying. 
The  woman  very  often  goes  from  her  husband  to  her  father,  who  will  not  permit  her  to 
return  to  her  husband  unless  the  latter  pays. 

8038.  Did  you  ever  hear  of  a  case  of  a  man  selling  his  wife  to  another  man,  or 
prostituting  his  wife  ? — No. 

8039.  Do  you  think  the  Natal  syRtem  of  registration  of  all  wives,  and  the  appoint- 
ment of  a  civil  witness,  coidd  bo  carried  out,  and  that  it  would  be  useful  P — ^I  thmk  it 
would  be  usefid  if  it  could  be  carried  out,  but  I  do  not  think  that  it  is  practicable. 

8040.  Would  it  not  be  a  good  thing  to  have  a  European  superintendent  on  all 
locations  P — I  think  it  would  be  a  good  thing. 

8041.  If  you  had  them,  woidd  they  aid  you  in  the  collection  of  the  hut  tax  P — ^They 
would,  and  also  in  a  great  many  other  respects. 
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8042.  Do  you  think  they  would  be  capable  of  trpng  petty  cases  ? — I  would  not    AUxtatder  Ttobert 
give  them  any  judicial  powers.  W$hh,  Esq. 

8048.  In  civil  native  cases  would  you  like  to  be  aided  with  councillors  ? — I  think       Oct.  29, 1881. 
they  would  be  very  usefiJ. 

8044.  Is  there  any  real  difficulty  in  treating  a  criminal  case  as  finable,  which  fine 
goes  to  the  crown,  at  the  same  time  treating  it  as  a  civil  case ;  you  declaring  the  amoimt  of 
damages  the  man  has  suffered  and  pay  the  amoimt  over  to  the  plaintiff  ? — ^XJnder 
native  law  there  would  be  no  difficidty. 

8045.  And  in  administering  that  law  would  you  not  be,  to  a  large  extent,  carrying 
out  the  principles  of  colonial  law  ? — ^Tes. 

8046.  Mr.  Stanford,']  Do  you  think  it  would  be  better  to  have  a  circuit  court 
visiting  the  territories,  or  to  have  a  recorder  specially  appointed  ? — I  think  a  recorder 
should  be  appointed. 

8047.  Did  Umditchwa  exercise  any  powers  in  trying  cases  ? — He  was  not  supposed 
to  do  so,  but  he  did. 

8048.  And  you  could  not  prevent  him? — We  had  no  means  of  preventing  liim.  It 
was  kept  quiet,  but  he  did  hold  a  court  and  try  eases. 

8049.  Don't  you  think  it  would  have  been  better  that  he  should  have  had  power 
to  try  cases,  and  that  that  power  should,  in  some  way,  have  been  recognised? — Probably 
when  he  was  first  taken  over  it  would  have  been  better  to  have  made  some  agreement, 
than  to  make  the  one  which  was  afterwards  made,  that  he  had  no  authority  except 
where  the  litigants  agreed  to  refer  their  cases  to  liim. 

8050.  In  recommending  that  chiefs  should  not  have  judicial  powers,  have  you  had 
any  regard  to  the  chiefs  of  large  tribes  ? — I  did  not  mean  to  imply  tliat  faitli  should 
be  broken  with  those  who  have  dome  under  Government  upon  certuin  conditions. 

8051.  Don't  you  think  tliis  power  of  chiefs,  being  already  in  existence,  that  it 
would  be  best  to  turn  it  to  good  account,  instead  of  trying  to  do  away  with  it? — ^Where 
the  chiefs  have  been  taken  over  on  certain  conditions,  I  think  you  are  bound  to 
recomize  those  conditions ;  but,  at  the  same  time,  I  do  not  think  it  is  desirable  that  the 
chiefs  should  have  such  power  if  it  can  be  avoided. 

8062.  Would  you  recommend  the  constitution  of  these  territories  into  provinces, 
bearing  the  same  relation  to  the  colony  as  the  colony  does  to  England  ? — It  would 
be  desirable  if  the  native  dependencies  were  under  a  sort  of  Lieutenant-Q-ovemor, 
and  beyond  the  range  of  party  influence. 

8053.  Is  it  in  your  opinion  a  good  thing,  either  for  us  or  the  natives,  that  the 
question  of  native  policy  should  be  made  one  of  politics  ? — No. 

8054.  Were  the  expenses  of  a  trial  in  the  magistrate's  court  in  Griqualand  East 
greater  in  native  cases  than  they  would  have  been  had  their  cases  been  tried  at  their 
chief's  kraal  ? — I  anl  not  prepare<l  to  say. 

8055.  Is  it  your  opinion  that  the  costs  in  native  cases  should  be  made  as  light  as 
possible? — Tes ;  arid  as  few  technicalities  as  possible  should  be  introduced  in  trying  those 
cases. 

8056.  Did  you  cross-examine  prisoners  ? — Yes. 

8057.  Is  it  desirable  that  they  should  be  examined  ? — I  think  it  is  desirablo  that 
they  should  be  examined,  because,  in  the  first  statement  a  man  makes,  you  get  little  or 
nothing  out  of  it,  and  as  a  rule  he  has  no  witnesses,  and  it  leaves  you  in  a  diffculty. 
But  if  I  let  him  make  his  statements  and  cross-examine  liim,  I  may  get  at  the  truth. 

8058.  Do  not  native  prisoners  consider  themselves  unfairly  treated  if  they  are  not 
allowed  to  eive  evidence  in  their  own  favour  ? — ^Yes,  natives  generally  do  so. 

8059.  Mr.  Ayl{fF,]  Would  you,  in  any  way,  interfere  with  the  custom  of  ukulobola 
as  it  now  exists  among  the  natives? — I  think,  at  the  present  time,  it  would  be  too 
dangerous  to  interfere  with. 

8060.  You  have  told  us  that  there  is  one  custom  connected  with  ukulobola  by 
which  a  husband  is  constantly  open  to  fresh  claims  for  ciittle ;  would  you  leave  that  cus- 
tom untouched  ? — No,  I  tliink  tliat  might  be  touched,  because  a  man  might  have  paid 
ten  head  of  cattle  as  dowry,  and  after  being  manied  perhaps  twenty  years  may  have  had 
another  ten  head  taken  from  him  in  that  way. 

8061.  AVliy  then  should  you  fear  any  danger  in  regard  to  that  custom  and  not  in 
other  respects  ? — Because  if  you  interfere  witli  tlie  principle  of  the  matter  where  the 
cattle  is  first  paid  you  strike  at  tlie  root,  wliereas  this  custom  of  detaining  the  woman 
at  the  father's  kraal  is  merely  to  satisfy  his  greed,  which  is  made  an  excuse  for  keeping 
the  wife  from  her  husband. 

8062.  Suppose  a  case  of  a  wife  going  to  her  ftither,  who  demands  more  cattle, 
and  a  complaint  was  made  to  you  that  the  father  detained  the  man's  wife  ;  under  such 
circunistances  would  you  order  her  to  return  to  her  husband  ? — If  I  ascertained  that  a 
fair  dowry  had  been  paid  already  for  the  woman,  I  would  order  her  to  return. 


458  NArrvE  laws  and  customs  commission. 

Alexander  Robert  8063.  Do  you  think  such  an  order  made  by  a  magistrate  should  be  capable  of  being 

Wehh^  Eaq.        enforced  by  a  policeman  going  to  the  father  and  fetching  her  away,  and  taking  her  to 

Oct.  29, 1881.      her  husband  ? — Yof,  I  take  it  that  the  case  would  come  bfefore  a  magistrate,  when  the 

man  woidd  ask  that  tlie  return  of  the  woman  be  compelled,  and  that  if  the  magistrate 
made  an  order  lie  would  enforce  it. 

8064.  I  suppose  you  consider  it  woiUd  be  dangerous  to  interfere  with  polygamy? 
—I  do. 

8065.  Would  you  recommend  that  the  magistrates  should  deal  with  all  disputes 
nrising  out  of  those  customs  connoctod  with  polygamy.  For  instance,  if  the  wife  of  a 
polygfimist  loft  her  home,  and  the  husband  made  a  comj)laint,  would  you  order  her  to 
return  ? — I  shoidd  say  so.  I  cannot  see  why  }'ou  shoidd  make  a  distinction  between 
the  third  and  fourth  ^^'ife,  if  they  were  mani(Ml  according  to  native  custom. 

>  8066.  Have  you  considered  the  subject  of  native  inheritance  P — I  do  not  thoroughly 

understand  the  native  law  of  inheritance. 

8067.  Sir  J.  D,  Bnrr//.']  Is  there  much  land  in  your  district  unoccupied? — ^About 
half  the  land  is  unoccupied  at  the  present  time,  on  account  of  the  rebellion  ;  but  I  believe 
most  of  the  ]ieoplo  will  eonerally  return. 

8068.  AVhat  soi-t  of  tenm^e  do  those  who  now  occupy  the  land  hold  ? — ^I  know  of  no 
particular  form  of  tenure.  The  people  have  had  ceiiain  places  indicated  to  them  where 
they  could  build  their  kraals,  but  there  are  no  boundaries. 

8069.  Have  there  been  any  large  sections  pointed  out  ? — No. 

8070.  Do  they  naturally  congregate  in  large  sections  ? — They  naturally  do  so. 

8071.  AVhat  do  you  think  would  be  the  most  judicious  way  to  occupy  tiie  land,  in 
common  or  by  indi\'idual  tenure  ? — I  tliink  that  of  dividing  the  districts  into  locations, 
and  ha\'ing  those  districts  defined,  and  have  the  people .  located  there  imder  headmen, 
would  be  the  first  step  towards  getting  the  people  into  shape. 

8072.  Do  you  think  that  coidd  be  done  without  diflS-culty  ? — I  do. 

807'^.  Do  you  think  it  would  bo  well  to  have  some  of  these  locations  vest^  in 
triL^tocs,  so  as  to  secure  thc^m  totli(»  iiativosin  ])Cii)etuity  ? — I  tjikc  it  that  these  locations 
would  merely  be  sub-Lx^itious  of  districts,  tliri  the  oc(?upiers  of  any  pai-ticular  location 
shoidd  remain  there  as  long  as  they  behaved  themselves,  and  their  children  aftor  them. 

8074.  It  woidd  depend  then  uj^on  their  good  belia\'iour,  and  the  conditions  under 
which  they  came  under  Government  ? — Yes. 

8075.  But  where  there  are  occupants  already,  woidd  you  confirm  each  occupant's 
title,  and  say  that  if  he  desired  to  secm*e  it,  he  could  have  it  seciured  by  individual 
title  ? — I  think  the  i)rinciple  is  a  good  one,  but  I  rather  doubt  whether  the  natives  in 
this  pni-t  of  tlie  country  would  fall  in  with  that  view  of  it.  They  are  fond  of  roaming 
about.     The  Fingoes,  who  arc  f^^f^ncrally  more  intelligent,  woidd  be  glad  to  do  so. 

8076.  Do  you  think  that  an  offer  should  be  held  out  to  them  that  they  can  acquire 
holdings}^ — I  Kr»c  no  objection  to  it. 

8077.  How  nuKjli  land  do  you  tliink  there  is  in  the  'Tsolo  district  which  would  be 
taken  u]>  in  that  way  ? — Probably  a  third  of  the  district. 

8078.  And  t lie  remaining  two-thirds,  would  you  have  that  divided  into  sections? 
— If  the  district  is  to  remain  a  native  loi^ation  I  would. 

8070.  Are  you  opposed  to  having  it  remain  a  native  location  ? — T  tliink  if  we  are 
going  to  hold  this  country,  centres  of  Europeans  should  be  fonned,  and  there  could  be 
no  better  time  than  the  present,  either  by  locating  emigrants  or  by  giving  farms  to 
respectable  colonial  farmers. 

8080.  How  many  farms  could  you  make  in  the  Qunibu  district,  for  instance  P — ^I 
think  about  a  hundred  or  one  hundred  and  fiftv  faims  could  be  laid  out. 

8081.  Woidd  they  form  any  real  baii-ier  for  defence  ? — I  think  a  village  would 
spring  up,  which  would  be  a  nucleus  for  them  to  fomi  upon. 

8082.  Would  there  still  l)c  siitficient  land  to  provide  locations  for  the  natives  at 
present  in  occupation  ? — Yes. 

8083.  Do  you  think  it  would  be  any  injustice  to  the  natives  ? — No.  I  think  they 
have  forfeited  the  land  by  going  into  rebellion.  I  shoidd  not  suggest  such  a  thing 
where  the  natives  are  already  in  occupation.  But  the  vacant  land  is  ours  by  right  <5 
conquest. 

8084.  Wliatever  is  done,  you  do  not  think  much  more  can  be  advanced  for  the 
natives  living  in  their  i>rcsent  communal  state  ? — I  think  it  is  sufficient  for  the  present 
excejjt  in  regard  to  the  Fingoes,  who  would  without  take  to  individual  tenure. 

8085.  Mr.  iSffni/ord.']  Do  you  think  that  native  farmers,  choosing  the  best 
men  that  can  be  got  in  the  country  to  hold  small  farms,  woidd  be  a  better  source  of 
strength  to  us  than  a  few  Eui-opcans  Y — I  would  not  be  prej)ai'ed  to  adnut  that,  although 
I  see  no  reason  why  respectable  native  fanners  might  not  hold  farms  and  be  located  as 
well  as  Europeans. 
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8086.  Would  you  recommend,  therefore,  that  native  farmers  should  bo  intermixed    Mr.  John  Cfrouch, 
with  European  farmers  P — ^If  they  were  men  of  character  and  standing  I  should  say  so  Trader. 

by  all  means.  Nov.  2,  I88I. 

8087.  Don't  you  think  natives  accustomed  to  tlio  country  would  be  better  able  to 
protect  themselves  in  case  of  troubles  aiising,  tlian  men  who  know  nothing  of  Kafirs 
and  their  ways  ? — Tlie  Europeans  would  naturally  look  to  each  oth(T  for  supj>ori,  and 
in  my  opinion  would  bo  more  reliable  than  natives,  however  rcspoetable  tlu^y  might  bo. 
For  instance,  when  this  rebellion  broke  out,  if  tlicro  had  been  no  Europeans  in  Umtata 
to  rally  upon,  the  chances  are  that  Umtata  and  the  European  farmers  about  it  would 
have  been  stamped  out.  But  this  place  operaled  as  a  check  on  the  rebellion.  The 
natives  did  not  like  facing  the  Europeans,  and  did  not  go  the  lengths  they  would  have 
done  had  they  only  had  to  fight  against  men  of  their  owti  colour. 

8088.  llave  the  rebellious  who  took  part  in  the  war  against  the  colony  returned  in 
any  number  to  your  district  ? — I  have  registered  between  eleven  and  twelve  hundred 
adult  men.  I  think  that  they  are  still  coming  in,  but  judging  from  the  census  of  1878, 
there  are  yet  six  or  seven  hundred  men  who  have  not  returned. 

8089.  Have  those  men  who  have  returned  been  located  ? — They  have  been 
temporally,  but  they  have  not  yet  been  permanently  located. 

8090.  What  do  you  propose  in  regard  to  them  ? — I  would  suggest  that  they  be 
put  on  locations. 

8091.  Mr.  AyliffJ]  Do  you  think  any  form  of  local  government  could  be  applied? 
— It  would  have  to  be  in  a  very  modified  form,  and  I  think  the  locations  should  be 
governed  by  regulations  framed  by  headmen  and  approved  by  the  magistrate.  I 
think  the  first  st^p  towards  locating  the  natives  would  be  to  divide  them  into  words, 
with  inspectors  imder  the  magistrate,  and  certain  local  regulations  should  be  framed  for 
the  Government  of  these  wards.  The  headmen  would  have  to  see  that  such  regulations 
were  properly  enforced. 


Idiitywa,   Wednesday^  Novemhcr  2nd,  1881. 

PRESENT  : 

Sir  J.  D.  Barry,  President. 
W.  E.  Stanford,  Esq.  |  J.  Ayliff,  Esq. 

E.  S.  RoLLAND,  Esq. 

Mr.  John  Crouchy  Trader,  examined. 

8092.  Sir  J.  D.  Bavvy.']  I  believe  you  are  a  resident  here,  Mr.  Crouch  P — Yes;  I 
was  bom  in  Bathurstin  1821,  and  have,  off  and  on,  for  thirty-two  years,  lived  in  Kafir- 
land,  and  I  have  a  knowledge  of  the  laws  and  customs  of  the  Gcalekas,  the  Fingoes  and 
the  Tembus. 

8093.  Is  there  any  substantial  difference  between  them  ? — On  the  whole,  no ;  but 
in  small  matters  there  is.  I  used  to  take  a  great  interest  in  their  trials  of  cases,  and 
have  often  attended  and  watched  lengthy  trials  through,  from  beginning  to  end. 

8094.  Did  all  of  the  native  tribes  with  which  you  are  acquainted  recognise  blood 
cases  ? — Yes,  every  tribe. 

8095.  AVhat  is  the  principle  of  blood  money  ? — If  a  man  murders  or  injurea 
another,  the  cattle  paid  goes  wholly  to  the  chief. 

8096.  Is  the  man  who  is  injured  entitled  to  any  money  himself  ? — I  have  never 
known  it  to  be  the  case. 

8097.  How  about  a  chief,  where  he,  or  any  of  his  family  are  injured  ? — In  such  a 
case  he  does  not  draw  the  blood  money  or  fine.  I  remember  that  one  or  two  of  Kreli's 
children  died.  Of  course  the  witch  doctor  was  sent  for,  and  he  smelt  out  a  very  rich  man. 
Kreli's  messengers  were  on  the  road  to  catch  this  man,  who,  however,  ran  off  to  the 
British  llesident  and  claimed  protection.  The  British  liesident  said,  "  I  have  no  per- 
mission to  interfere  in  this  matter,  nor  power  to  protect  you."  But  he  persuad-d  him 
to  go  to  Uml vUijoni,  who  had  just  then  risen  up  as  a  very  great  witch  doctor.  Tlieman 
took  two  head  of  (nittleand  went  to  Umlanjeni  and  told  him  of  the  charge.  Umlanjeni 
turned  round  and  said  to  him,  "  You  stay  here,  I'll  settle  that  for  you  ;  and  he  then 
sent  off  a  man  to  Kreli  with  a  message  to  say,  "  The  man  you  have  smelt  out  is  the 
wrong  man — the  real  witch  is  close  beside  you,  and  is  Bomela ;  ho  is  the  man  who 
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Xr.  J^hn  Oraueh^    killed  your  children!"      Then  the  messengers  of  Kreli  turned  round  on  Bomela,  who 
'^^^^^'  wtis  at  onc?o  killod  and  liis  cattle  takon.      But  not  one  pingle  head  went  fo  the  chief,  on 

Nov.  2,  1881.       the  princiiJe  tliat  no  man  can  eat  his  own  l)loo(l. 

S098.  ^lio  got  the  cattle  ? — They  wtTo  (li\id«Ml  amongst  the  councillors  and  the 
people. 

8099.  Do  you  know  of  any  wise  of  murder  whioli  was  tried  ? — Yes.  Onoe  there 
were  two  yoimg  men,  the  one  a  horsp-lierd,  and  the  other  a  cattle-herd,  and  they  both 
fell  in  love  with  the  same  girl.  They  had  not  long  been  circumcised,  and  great  jealousy 
existed  between  them.  The  cai tie-herd  went  out  one  morning  with  his  cattle,  and  soon 
afterwards  the  liorse-herd  who,  by  the  way,  was  tlio  favoured  lover,  went  out  also,  but  he 
was  seen  to  take  an  assegai  under  liis  blanket.  Wlien  the  time  came  for  the  cattle  to 
come  in,  there  was  no  herd  to  be  seen,  he  wjis  missing,  and  his  body  was  found  the  next 
morning  with  an  assegai  wound,  sliowing  that  an  assegai  had  passed  through  his  breast 
and  out  at  his  back.  The  case  was  proved,  princii)ally  on  the  testimony  of  a  little  giri 
who  had  seen  the  murderer  take  out  the  asst^gai.  At  last  the  accused  admitted  his 
g^t,  and  stated  "  I  did  kill  this  man,"  and  he  was  accordingly  fined  ten  head  of  cattle, 
which  went  to  the  chie*. 

8100.  Do  you  know  of  any  case  of  assault  which  the  chief  dealt  with  as  a  blood 
case  ? — Tes,  I  know  of  a  case  where  a  man  had  two  of  his  teeth  knocked  out,  and  the 
case  was  brought  to  the  notice  of  the  chief,  and  the  man  had  to  pay  two  head  of  cattle, 
but  the  injured  man  got  nothing. 

8101.  Can  you  form  any  opinion  as  to  how  it  is  that  the  chief  in  such  coses  geti 
everything  and  the  injured  man  nothing  ? — The  man  is  the  chief's  property,  and  it  ii 
the  duty  of  the  chief  to  see  that  every  man  is  taken  care  of,  and  whoever  injures  a  chinfB 
man  is  answerable  to  the  chief.  I  know  of  a  case  where  Kreli's  o\vn  son,  Uinootola, 
threw  a  stick  at  a  Kafir  and  it  happened  to  stick  into  the  calf  of  his  leg.  Kreli  made 
his  son  pay  two  head  of  cattle  which  went  to  the  chief. 

8102.  How  are  coses  of  theft  dealt  with  by  Kreli  P — ^After  the  case  is  tried  perhaps 
the  man  is  ordered  to  pay.  If  it  is  a  very  small  cose,  it  could  be  tried  by  the  petty  ohieif, 
with  right  of  appeal  to  the  great  chief. 

8103.  Take  the  case  of  one  sheep  being  stolen  from  a  man,  where  the  accused  was 
foimd  guilty.  What  is  the  usual  penalty  ? — That  he  has  to  pay  about  four  or  five 
times  the  value,  which  is  not  always  paid  in  sheep. 

8104.  Supposing  a  penalty  of  five  sheep  and  on  iron  pot  was  imposed,  how  muoh 
would  go  to  tne  chief  ? — If  the  penalty  was  all  paid  in  stock,  the  chief  woidd  take  the 
greater  shore,  I  know  that. 

8105.  If  the  penalty  was  paid  in  sheep,  how  much  would^he  get  ? — ^He  would  take 
four  or  five. 

8106.  How  much  would  be  left  to  the  OTvuer  after  the  chief  had  had  his 
share,  and  the  umsila  and  the  witnesses  have  been  paid  ? — He  just  gets  the  value  of  his 
own  bock  again. 

8107.  If  the  owner  of  a  stolen  article  gets  back  the  value  of  the  thing  stolen,  and 
the  trouble  which  he  has  been  at  is  taken  into  consideration,  what  punishment  is  there  P 
— He  would  always  get  bock  something  more  than  he  lost. 

8108.  I  suppose  that  a  theft  from  a  chief  is  severely  dealt  with  P — ^Tes.  I  know 
of  a  case  in  which  a  pot  and  a  blanket  were  stolen  from  a  chief.  It  wa*  tried,  and  it  cost 
him  somewhere  about  ten  or  twelve  poimds, — about  three  or  four  times  as  much  as  if 
the  theft  had  been  from  a  private  person.  In  that  case  the  great  chief  got  a  portion  of 
the  fine,  but  the  remainder  went  to  the  i)etty  chief. 

8109.  Do  you  know  of  a  case  in  wliicdi  any  tiling  was  stolen  from  the  great  chief 
himself  ? — No,  1  have  never  known  of  such  a  case. 

8110.  Where  a  theft  is  conunitted  and  time  passes  away,  can  the  man  be  punished? 
— If  fifty  years  liave  passed  lie  could  be  inmished.  I  know  of  a  ciise  in  Buttem'orth 
where  a  young  lad  had  a  ciujo  br( night  before  the  ohii'f,  in  which  a  theft  had  been  com- 
mitted before  the  boy  was  b(»rn.  This  theft  was  a  pipo  stolon  from  his  father.  The 
case  was  tried  at  liuttciworfh  Lcfcro  Kn^li,  f:nd  given  against  the  man  who  stole  the 
]>ipe,  and  he  had  to  pay  tiii*r<*  head  of  cattle. 

Ni.:J.  W'!M^ 'ii-.i  'ill*  c!iii*f  :rot  j' — Th-j  chief  l^-.'k  an  ox.  another  lioas:t  went  to  the 
nnmla^  and  the  boy  g»)i  inc  otiivi. 

8112.  Can  you  state  wlio  the  (>tlicers  were  in  Kreli' s  tliiu*  vvUimIouIi  \v:ra  uuios  from 
beginning  to  end  ? — The  chief  and  tlio  eoiineillors,  \)\\\  rabos  can  be  settknl  and  every- 
thing gone  into  witl:out  the  presence  of  the  chief,  with  the  exce[)tinn  of  the  judgment. 
The  councillors  are  h'-r.-'ditary  eouncillovs,  tlie  remainder  are  made  from  time  to  time  by 
the  chief.  There  is  a  eounciUor  who  aets  as  a  sort  of]iublic  prosociiti»r,  ho  lives  with  the 
chief,  and  changes  from  time  to  time  ^v•i(h  anothei". 
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81 13.  Does  the  chief  appoint  anyone  to  assist  the  prosecution  in  any  way  ? — ^Tes,    Mr.  John  Crouei^ 
ho  mil  order  a  councillor  to  Listen  to  the  case,  as  the  chief  may  sometimes  leave,  and  the  TrirfOT. 
case,  in  the  meantime,  can  be  proceeded  wdth.                                                                               Nov.  2,  issi. 

8114.  Toll  us  how  a  man  wlio  lias  lost  propt^rty  wishes  to  hring  a  charge  ? — He 
commences  when  about  half-a-mile  off  to  sing  out  Ndhiiff/if/rif,  which  I  take  to  mean, 
"  I  have  come  to  complain."  This  he  duos  until  ho  comes  in  front  of  the  kraal.  Any 
man  at  the  chief's  place,  or  even  a  boy  can  turn  out  and  say  "  What  have  you  come  to 
complain  about,"  and  he  has  to  state  the  charge,  which  is  often  repeated  three  or  four 
times  a  day.  Ho  sits  there  some  time,  and  relates  his  case  frequently.  After  that  a 
councillor  would  come  out  and  ask  what  he  has  come  about,  whon  ho  would  again  iHjpeat 
his  comi)laint  to  the  councillors,  who  would  then  ask  "  Have  you  got  your  witnesses  ?  " 
The  complainant  would  then  say  either  "Yes,"  or  "No";  or  say,  "One  of  the 
witnesses  would  not  come,  and  I  want  you  to  send  for  him."  Then  the  umsiia  is  sent 
to  fetch  the  defendant  if  he  is  not  present,  or  to  bring  any  -witnesses  that  may  be  r^ 
quired.  Then  in  the  presence  of  the  councillors,  who  are  to  listen  to  the  cAse,  the 
charge  is  stated.  The  complainant  is  immediately  cross-examined  by  the  councillors, 
or  by  the  accused.  Sometimes  the  case  is  postponed  in  order  to  obtain  time  to  produce 
other  witnesses,  or  information  of  some  kind.  I  have  known  a  case  last  twelve  months. 
After  the  accuser  has  made  his  statement,  the  accused  generally  makes  his  reply,  and 
tries  to  fit  the  case  as  best  he  can.  Then  the  accuser  s  witnesses  are  called,  and  thesfe 
are  followed  by  the  witnesses  for  the  accused. 

8115.  During  the  course  of  a  case  is  there  anyone  to  assist  the  plaintifE  or  de^ 
fendant,  in  the  sense  of  an  advocate  P — When  a  man  comes  to  make  a  complaint,  he 
generally  brings  some  friends  with  him  to  assist  to  conduct  his  case. 

8116.  If  he  does  not  bring  a  friend  is  there  any  pereon  about  the  chief  to  rendiar 
him  assistance  ? — There  is  sometimes,  and  if  councillors  see  a  man  who  is '  likely  to  lose 
his  case  for  the  want  of  assistance,  one  of  these  councillors  will  talk  the  ease  for  him, 
and  help  him  right  through  the  case. 

8117.  Is  the  defendant  also  entitled  to  bring  somebody  to  help  him  ? — ^Yes.  If  it 
is  a  very  serious  case,  some  friends  will  always  be  brought  to  assist. 

81 18.  Are  there  men  known  among  the  natives  as  such  assistants  to  suitors  ?— ^^ee, 
and  they  are  always  looked  upon  as  men  suitable  to  talk  cases  and  skilfully  oross- 
examine  witnesses.  After  the  evidence  is  closed,  if  the  chief  is  not  present  it  is  laid 
before  him,  and  if  the  chief  is  not  satisfied  he  can  have  the  case  again  talked  ovw.  H, 
however,  he  is  satisfied,  he  retires  to  a  hut  privately  and  gives  his  decision  through'  one 
of  the  councillors  at  the  door  of  the  hut,  the  word  being  merely  passed -on.  No  ereisrf; 
chief  ever  passes  sentence  in  public.  The  accused  is  then  and  there,  whether  satisfied 
or  not,  bound  to  thank  the  chief  for  his  decision. 

8119.  If  the  accused  does  not  at  once  pay  the  fine,  what  is  done  ?— THie  umniki 
goes  with  him  and  remains  imtil  the  fine  is  paid.  If  the  messenger  is  nnsuccessful,  and 
cannot  get  anjrthing  he  goes  back  to  the  chief  and  the  penalty  is  perhaps  doubled. 

8120.  We  have  heard  that  in  certain  cases  where  the  fine  is  not  paid  therd  is  an 
assegai  put  in  the  kraal  ? — Yes,  that  is  what  is  called  the  Tiger  Tail.  It  is  given  by 
the  chief  to  the  umsiia,  who  i)utfl  it  in  front  of  the  kraal,  and  the  people  are  bound  next 
moniing  to  bring  that  tail  to  the  chief. 

8121.  If  the  "  Tiger  Tail "  is  put  there,  and  he  does  not  obey  the  summons,  what  iis 
the  consequence  ? — He  is  eaten  up.  They  are  bound  to  bring  the  tail  to  the  great 
place. 

812*2.  If  the  man  him&olf  got  paid  for  an  injury,  and  the  penalty  impoBed  went 
partly  to  the  plaintiff,  woidd  the  natives  like  such  a  law  ? — I  think  they  would. 

8123.  Do  you  think  their  mode  of  trial  enables  thorn  to  get  At  the  bottom  of  a 
charge  ? — I  think  so. 

8124.  Do  you  tliink  that  the  penalties  are  too  harsh? — I  think  -when  sentenced  by 
the  chief  that  the  decision  falls  hard  upon  the  accused.  But  they  are  ruled  with  or  rod 
of  iron,  and  the  system  is  an  elToctive  one  for  getting  at  the  truth.  It  is  impassible 
for  a  Kafir  to  come  before  a  lot  of  councillors  and  escape,  if  the  charge  is  unfounded. '; 

8125.  Diuiug  the  course  of  a  trial  is  there  any  formal  address  by  the  accuser  or 
his  friend  to  the  chief  ? — No,  but  from  time  to  time  he  addresses  the  chief  on  oertaah 
points. 

8126.  Doos  Iho  accused  at  anv  time  make  a  formal  defence,  and  sav  all  he  can  in 
his  own  favour  ? — There  is  no  particular  time  when  he"  does  this,  but  fiy^queritly  during 
the  case  lie  makos  stnt oiiu^uts  in  his  own  favour  to  tlio  eouneilloi*e. 

bl27.  Ls  tiicro  :i  ir- -lu  r<.'i.»'jtit:('ii  ,>)'  pyi  lenco  ilriili'ir  <li'^  ^visc*  ? — Sometimes  there  is 
groat  arguing,  at  others  it  goes  oii  quii-tiy.  '  * 

«^12<S.  Dues  not  this  opportunity  of  giving  so  many  the  right  to  speak  cause  great 
confusion  ? — No,  tlio  chief  will  occasional  ly  interpose  if  he  thinksi  people  are  leaving  the 
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Mr.  John  Cr<meht  8129.  Was    the    spoor    law  known    to   the    natives  with  whom  you  had   an 

'^^^^'  aoquaintanoe  and  a  knowledge  of  their  laws  ? — Yes,  it  has  been  known  from  time 

Nov.  2,18S1.       immemorial. 

8130.  What  is  the  spoor  law  ? — If  a  beast  is  taken  out  of  my  kraal,  and  the  spoor 
is  traced  into  some  other  man's  kraal,  he  is  either  bound  to  make  the  lost  property  good, 
or  trace  the  spoor  further  on. 

8131.  Suppose  a  kraal  is  made  liable,  how  do  they  apportion  the  pajonent? — The 
headman  usually  apportions  it. 

8132.  Can  a  magistrate  act  fairly  in  giving  sentence  in  a  spoor  case  without  fear  of 
doing  injustice  to  some  person  in  the  kraal  ? — Ho  can  if  the  case  is  fairly  proved. 

8133.  Do  you  think  it  is  a  fair  law  P — I  think  it  is  a  severe  law,  but  it  keeps 
people  from  stealing. 

8134.  But  do  not  the  innocent  sometimes  suffer  with  the  g^lty  ? — ^Yes,  because  if 
my  brother  steals,  I  have  to  pay  for  him. 

8135.  Do  you  think  it  ought  to  be  extended  to  Europeans  ? — ^I  do  not  think  so. 

8136.  If  a  European  had  a  small  farm  here,  don't  you  think  the  spoor  law  should 
be  made  applicable  to  him  ? — No,  because  it  would  put  a  European  in  such  a  position 
that  he  woiUd  be  liable  to  a  charge  of  theft  every  day. 

8137.  Do  you  think  that  if  the  spoor  law  was  made  applicable  to  Europeans  it 
oould  be  enforced  with  justice  in  these  territories  ? — ^I  do  not  think  so.  When  oarritsd 
out  by  the  natives  themselves  it  is  a  very  good  law,  but  I  do  not  think  that  it  should  be 
applied  to  Europeans. 

8138.  Mr.  8t€in/ord,']  In  Kafir  law  cases,  are  witnesses  paid  or  not  ? — ^No,  but 
occasionally  they  get  something,  particularly  the  witnesses  on  the  side  of  those  who 
gain  the  day.     But  they  are  not  supposed  to  be  paid  anything. 

8139.  Were  the  trials  before  Kreli  which  you  attended  fairly  dealt  with  P— I 
always  thou^t  so. 

8140.  What  is  the  name  which  these  people  apply  to  a  law  agent  appearing  before 
a  magistrate  P — ^An  Iqutceta. 

8141.  Did  vou  ever  hear  them  apply  this  name  to  their  councillors  or  friends  who 
assLBted  them  before  the  chief  P — ^No«  excepting  in  one  instance,  and  that  was  to  cause  a 
laugh  against  the  ooimcillor. 

8142.  What  in  your  opinion  would  be  effected  by  doing  away  with  the  spoor  Iflfw 
amon^  natives  ? — I  think  it  would  have  a  very  bad  e£fect  altogether ;  if  you  ao  awajr 
with  it  you  would  prevent  any  chances  of  a  man  finding  his  property  which  had  been 
atolen.  According  to  Kafir  law  you  are  bound  to  account  for  all  cattle  or  traoes  of 
cattle  found  on  your  land. 

8143.  If  the  spoor  law  were  done  away  with,  do  you  think  that  thefts  of  stock 
would  materially  increase  or  not  P — I  do  not  think  they  would  increase,  but  if  it  was 
done  away  with  a  great  many  people  would  escape  punishment,  whereas  they  aie  now 
detected. 

8144.  Have  you  observed  any  change  in  the  condition  of  the  people  within  the 
last  thirty  years  ? — ^Yes.  When  I  first  came  to  the  country  some  thirty  years  ago,  they 
would  not  take  money,  they  never  thought  of  wearing  clothes,  nor  buying  a  plough. 
Now  you  will  see  them  purchasing  ploughs  and  wearing  clothes,  in  fact,  following  in 
the  footsteps  of  Europeans  as  fast  as  they  can,  particularly  the  Fingoes. 

8146.  Are  they  very  much  attached  to  their  own  laws  and  customs  P — ^Yes,  espe- 
cially the  older  portions  of  the  tribes. 

8146.  Was  murder  common  amongst  them  in  earlier  days  ? — ^No,  it  was  only  in 
cases  of  witchcraft  that  I  have  known  such  instances,  but  I  do  not  consider  the  Kafin 
a  murderous  nation. 

8147.  Will  you  mention  an  instance  of  that  kind  P — I  might  mention  the  case  of 
Bomela,  who  was  killed^for  causing  the  death  of  Kreli's  children.  He  was  pegged 
down  on  the  ground  on  the  broad  of  his  back',  and  hot  stones  placed  on  his  body,  and 
when  he  got  up  the  fiesh  fell  from  his  legs,  and  after  he  had  walked  three  or  four 
hundred  yards  he  had  his  brains  knocked  out.  I  also  knew  of  another  man  who  wbb 
charged  with  witchcraft,  who  had  his  arm  buried  in  the  ground  up  to  the  shoulder,  and 
the  earth  rammed  down  all  round  it,  and  the  men  standing  beside  him  pulled  out  tufts 
of  his  hair. 

8148.  What  was  done  to  him  ? — He  was  let  off,  because  while  under  torture  he 
admitted  the  crime,  and  told  where  he  had  hidden  the  charm  in  a  small  stream,  running 
into  the  Tsomo.  He  was  to  have  been  taken  there,  but  on  the  road  he  bribed  the  men 
under  whose  charge  he  was  with  two  cattle,  and  he  slipped  away  into  the  colony.  A 
third  case  was  that  of  a  man  who  charged  his  wife  with  having  bewitched  him.  She 
was  pegged  down  and  sprinkled  with  water,  and  ants  were  thrown  over  her.  She  was 
released  from  that  and  sne  came  to  me,  and  I  took  her  to  Graham's  Town. 
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8149.  Up  to  what  time  were  these  atrocities  continued  in  Gksaleka  tribe  P — Until    Mr.  ^J^^^"*^* 

1850.     I  have  not  known  of  a  case  since,  with  the  exception  of  a  living  child  having  ' 

been  buried  with  its  dead  mother.  Kor.  2,  ISSi. 

8150.  Why  was  that? — It  was  bewitched.  The  mother  had  the  milk  fever, 
an<i  the  day  she  died  she  got  up  and  looking  through  at  the  clouds  she  said  that  they 
were  going  to  have  a  thunderstorm,  and  the  people  put  it  down  that  she  was  bewitched 
and  as  she  died  that  afternoon  the  child  whom  they  feared  was  also  bewitched  was 
buried  with  her. 

8151.  What  put  an  end,  in  your  opinion,  to  these  atrocities  ? — I  can  only  attribute 
it  to  the  tribe  being  broken  up  by  the  cattle  killing. 

8152.  How  were  prisoners  of  war  treated? — I  have  never  known  of  a  prisoner  of 
war  being  kept  aUve. 

8153.  Is  it  still  usual  amongst  the  Qcalekas  to  consult  a  war  doctor  for  the  purpose 
of  charmingthem  ? — Yes,  it  was  followed  up  even  to  the  last  war, 

8154.  Was  the  Gcaleka  army  doctor  consulted  before  the  outbreak  of  1877-78  P 
— Yes,  doctors  were  consulted. 

8155.  How  is  it  done? — ^The  doctor  makes  his  medicine  beforehand.  Then  he 
makes  outs  in  every  man's  forehead  who  wishes  to  escape  harm,  and  the  medicine  is 
rubbed  in. 

8156.  Have  you  known  any  himian  sacrifices  made  in  the  preparation  of  these 
medicines  ? — Yes.  In  the  war  between  Kreli  and  Gangelizwe,  in  1874,  a  Basuto 
doctor  and  his  companion  from  Tembuland  were  captured  in  the  Qcaleka  country,  they 
were  both  killed  and  the  heart  and  liver  of  the  Basuto  doctor  were  taken  to  Nxito,  the 
Gcaleka  war  doctor,  and  were  used  by  him  in  the  preparation  of  his  medicines. 

8157.  According  to  their  own  native  customs  woidd  the  relatives  of  a  man  detected 
of  a  crime  have  to  pay  for  such  a  crime,  supposing  they  had  not  derived  any  benefiti 
the  man  himself  having  no  funds  ? — ^They  would  have  to  pay.  His  father,  or  his 
brother,  or  his  near  relation  would  have  to  make  good  the  theft. 

8158.  Supposing  a  son  buys  a  pipe  from  another  Kafir  and  does  not  pay  for  it,  is 
the  father  boimd  to  pay  for  it,  even  if  the  pipe  has  been  thrown  away  r — ^Yes,  he  is 
boimd  to  pay. 

8159.  With  regard  to  the  spoor  law,  would  you  rather  see  it  done  away  with  than 
applied  to  Europeans  ? — I  would  not  do  awaj  with  it,  but  nothing  would  go  further  to 
bring  about  an  open  breach  with  Europeans  than  making  ,the  spoor  law  applicable  to 
them. 

8160.  Mr.  Ay  1  iff.']  You  appear  to  think,  Mr.  Crouch,  that  Kafir  laws  are  par- 
ticularly clear  and  well-defined  ? — There  are  many  so. 

8161.  From  your  observation,  do  you  think  they  afford  good  protection  to  life  and 
property  ? — ^I  do.  Tlieir  laws  are  so  severe  that  in  six  or  seven  years  I  have  not  heard 
of  but  one  case  of  murder.  They  do  not  steal  among  themselves,  and  it  is  only  lately 
that  they  do  so  at  all. 

8162.  Supposing  a  proclamation  were  to  be  made  in  the  colony  that  all  native 
laws  and  customs  were  to  be  abolished  and  colonial  law  was  to  prevail  in  their  steady 
what  would  be  the  effect,  a  good  or  bad  one,  politically  speaking  ? — I  do  not  think  that 
it  would  work.     I  think  that  it  would  be  bad. 

8163.  Why  do  you  think  that  it  would  be  bad? — Because  our  law  is  so  much 
more  lenient  than  theirs,  and  our  gates  are  more  open  to  facilitate  stealing  than  theirs^ 
and  it  would  assist  them  more,  their  own  law  being  so  severe. 

8164.  Do  you  think  a  written  code  could  be  framed  if  sufficient  attention  Waa 
given  to  the  subject,  so  as  to  show  clearly  what  Kafir  laws  are  ? — I  think  it  could. 

8165.  Would  you  recommend  that  such  a  code  be  prepared? — I  would. 

8166.  Is  there  much  in  their  law  which  we  could  use  in  such  a  code,  say  for 
instance,  in  the  case  of  inheritance  ? — I  think  there  is. 

8167.  Do  you  think  theire  is  no  difficulty  in  the  way  of  their  laws  being 
administered  by  the  magistrates  we  appoint  for  that  purpose  ? — ^None  in  the  least. 

8168.  Have  you  observed  that  the  magistrates  generally  gain  a  fair  knowledge  of 
their  laws,  so  as  to  administer  them  successfully  ? — ^A  great  many  magistrates  I  am 
quite  certain  do. 

8169.  Generally  speaking,  do  the  natives  appear  to  gain  confidence  in  the  adminis- 
tration of  their  laws  by  magistrates  ? — I  think  they  do.  The  only  fault  I  hear  of  is 
that  men  are  occasionally  detained  two  or  three  days  on  account  of  not  getting  their 
eases  settled. 

8170.  Generally  speaking  when  natives  have  complaints  or  lawsuits  they  are 
what  we  may  term  rather  long-winded  about  it  ? — They  are.  I  have  known  cases  go  on 
for  two,  three,  and  four  months,  before  being  settled. 

8171.  Then  although  very  trying  it  is  necessary  that  magistrates  should  have  a 
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IM%  Siftufif  .Kgcw4'  great  deal  of  patience  ? — ^Yes,  and  I  tliink  tlioy  have  a  groat  deal  to  put  up  with  these 

fe*Ate,   Sipiki,    Tety-  people. 

Koma    (hrotiier    of  8172.  Have  vou  considerod  that  tlie  chiefs  in  some  dependencies  should  have  a 

Sm%th  Umhaia),  JSo-  certain  amount  of  judicial  i)ower  ? — Yes. 

T^hn'  M^  ^*tnith      .    ^^'^'^-  Suppose  we  have  a  written  code  of  laws,  would  it  not  be  difficult  to  keep  the 
JPonca.        '    '         chiefs  strictly  within  such  a  code  ? — I  think  it  woidd  at  first,  as  the  chiefs  even  now 

think  that  in  dealing  with  cases  they  sliould  got  something  out  of  them. 

Nov.  2, 1881.  8174.  Do  you  tliink  that  the  chiefs  generally  decide  the  cases  which  come  before 

them  fairly  well  ? — Yes. 

8175.  Supposing  a  rule  were  to  be  made  pro\ddin2:  for  the  administration  of  Kafir 
laws  in  these  dependencies,  how  do  you  consider  an  Englishman  living  in  the  depen- 
dencies should  stand  affected  by  those  laws  ? — Provided  they  were  administered  by 
magistrates  I  think  that  such  men  should  be  subjected  to  such  laws  as  well  as  the 
natives. 

8176.  Supposing  you  were  living  in  the  dependencies  would  you  consider  it  hard 
to  be  subjected  to  Kafir  law  ? — With  the  exception  of  the  spoor  law  I  should  not. 

8177.  We  have  been  told  that  we  should  have  two  systems  of  law,  one  fw 
Europeans  and  the  other  for  natives,  what  do  you  think  of  that  ? — Considering  the 
small  number  of  Europeans  I  do  not  think  there  could  bo  any  harm  in  putting  them 
xmder  the  same  law  as  the  natives. 

8178.  If  Europeans  were  placed  imder  Kafir  law  in  these  territories,  would  you 
subject  them  when  any  charge  was  brought  against  them,  to  examination  and  cross- 
examination  ? — If  the  Europeans  and  the  natives  are  both  under  the  same  law,  I  think 
I  should  allow  the  cross-examination. 

8179.  What  is  your  opinion  in  regard  to  the  Pass  law  ? — My  opinion  is  that  it  is 
a.  good  law. 

8180.  In  regard  to  the  sale  of  brandy  to  the  natives  what  is  your  opinion  P — ^I 
think  that  the  wine  and  sphit  law  is  a  good  one,  but  the  natives  find  fault  with  it.  I 
heard  a  native  say  to  Captain  Blyth  "That  if  the  natives  were  under  the  some  law  as 
the  white  people,  they  shoidd  bo  permitted  the  same  privileges." 


Mcd'ij  Sigidif  Nfjcweleshie^  Sipikij  Tetj/ana,  Tauti^  Petshwiay  Noma  (brother  of  Smiih 
Umfiala),  Ifomatf/ey  Ndcsi  TJmhala^  John  Moses,  Stnith  Posica,  and  aboiit  sixty  headmen 
and  natives  of  the  Idutywa  Reserve,  in  attendance. 

The  object  of  the  Commission  having  been  stat^  to  those  present,  the  President 
proceeded  to  examine  them  : — 

8181.  Is  ukulobola  in  the  opinion  of  the  headmen  and  others  present  a  good 
thing  P— ^Maki  and  all  the  others  say  :  Wo  think  it  a  good  thing. 

8182.  For  what  are  the  cattle  given  ? — Maki  says :  The  cattle  are  given  for  the 
purchase  of  the  girl. 

John  Moses  says:  The  transaction  is  not  a  purchase ;  it  is  a  custom  we  practice 
according  to  the  manners  of  our  forefathers. 

MaH  corrects  his  former  statement ;  he  agrees  with  the  meaning  of  John  Moses, 
ukulobola  is  not  a  sale  or  purchase  of  the  girl  but  a  custom. 

8183.  Do  you  wish  the  Gtevemment  to  recognise  this  custom  of  ukulobola  P— 
Yes. 

'  8184.  You  all  agree  to  that  ?— We  do. 

8185.  Do  you  practise  polygamy  P — Yes,  we  all  practise  polygamy. 

8186.  Why  P — Nomatye  says :  The  custom  of  having  more  wives  than  one  is  very 
old  amongst  us.  We  marry  women  for  our  left  hand  and  for  our  right  hand  houses,  in 
order  that  we  may  have  many  children  and  increase  and  multiply.  If  a  man  marries  a 
woman,  she  may  bo  barren,  then  ho  can  take  another  wife  that  he  may  have  children. 

8187.  Why  do  you  wish  to  have  many  children  P — ^We  like  to  have  many  sons,  so 
that  our  names,  and  the  name  of  our  families  shall  not  die  away  but  live,  and  we  like  to 
have  many  daughters  to  marry  them  and  have  cattle. 

Smith  Poswa  wished  to  state  that  as  a  Christian  and  a  headman,  he  objected  both 
to  likulobola  and  polygamy,  and  he  did  so  not  only  for  himself  but  also  for  all 
Christians  who  objected  to  these  customs. 

8188.  Do  you  practise  circumcision  and  the  intonjaniP — Maki,  on  behalf  of  the 
rest  of  the  heathen  headmen  and  natives  jjresent,  said :  These  customs  of  circumcisioii 
and  intonjane  are  very  ancient  amongst  us,  and  hitherto  we  have  always  praotiBed 
them.     We  wiish  to  say  that  we  are  being  killed  in  reference  to  these  old  cuiBtoms,  as  we 
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are  being  prevented  from  practising  them.  We  ask  you  what  we  have  ever  done  txj  Maki,  8ig 
Government,  that  these  customs  of  ours  should  be  interfered  with  as  they  are  at  '^**%  ^'/ 
present.  ^  ^wna    (b 

8180.  In  wliat  way  have  they  been  interfered  with  ? — Tlie  custom  has  been  inter-  Smisd  V» 
foreil  with  in  tliis  way  : — We  liave  been  ordered  to  keep  the  boys  in  the  huts,  and  they  ^f^^*  ^ 
have  not  been  allowed  to  dance  at  the  kraals  as  formerly.     With  reference  to  intonjane,  j^o^wa. 
we  are  onlered  that  when  a  girl  passes  tlirough  the  rite,  she  shall  be  kept  in  the  hut  — 

with  her  mother,  and  that  no  dancing  and  feasting  should  take  place.  We  should  like  to  ^^^*  ^ 
know  why  the  dancing  of  the  boys,  and  also  the  feasting  at  the  intonjane,  are  prevented. 
Amongst  us  it  is  a  right  thing  to  follow  the  customs  oi  our  forefathers  in  this  respect. 
When  a  girl  amves  at  the  age  of  puberty  she  must  be  danced  for.  The  dance  is  to 
prevent  evil  in  after  days,  just  as  when  a  woman  is  married,  dancing  at  her  kraal  takes 
place  lest  evil  should  arrive. 

Tanti  stated:  AVhat  has  just  been  said  is  in  the  hearts  of  everyone  here.  We 
thought  when  we  came  under  Government  that  we  should  be  happy  and  contented,  and 
leave  off  the  gross  ewilB  of  heathenism.  It  is  not  our  custom  that  the  boys  shoidd  remain 
apart  when  circumcised,  or  stay  in  the  huts,  also  that  the  girl  should  remain  in  the 
kraal  at  the  intonjane.  We  came  here  with  Major  Gawler.  We  were  happy.  We 
had  our  dances,  and  he  liimself  has  frequently  visited  our  dances  and  also  ourselves. 
They  talk  about  prisons,  but  the  whole  of  the  people  here  are  in  prison.  In  other  parts 
of  the  country,  people  who  wish  to  dance  do  so  as  much  as  they  please,  but  here  we  are 
placed  under  the  law. 

Smith  Poswa,  on  behalf  of  the  Christian  natives  stated :  These  are  customs  to  which 
we  object.  All  these  customs  and  dances  are  to  us  abominable.  We,  being  the 
children  of  Government,  must  abide  by  the  laws  of  Government.  The  Government 
does  not  have  the  abakiceta  dances  or  the  intonjatie  dances.  Let  us  submit  ourselves 
to  the  order  of  the  Government  and  to  God's  word.  Let  us  have  more  schools.  What 
we  want  is  more  light  to  lead  us  out  of  the  darkness  we  are  now  in. 

Tanti  wished  to  say,  that  they,  the  heathens,  were  quite  willing  that  the  Christitms 
who  do  not  care  for  these  practices  should  abandon  them,  but  that  the  rules  followed  by 
the  Christian  should  not  be  applied  to  others  who  did  not  want  them. 

The  proportions  of  Christians  and  heathens  present  being  taken,  it  was  found  that 
nine  Christians  were  in  the  room,  and  about  forty  heathen. 

Smith  Poswa  stated  that  another  objection  to  these  practices  was  the  annoyance  of 
beingkept  awake  at  night  by  the  dancing  going  on  near  them. 

Tanti  pointed  out  that  schools  came  among  us  in  Palo's  time ;  they  could  then 
put  up  with  these  practices  and  if  so  why  not  now. 

«fonas  (a  native  present)  statod  that  these  practices  were  only  followed  in  certain 
places,  and  that  they  were  not  followed  on  the  school  stations. 

Ndesi  Umhala  said :  13oth  men  have  spoken  the  truth.  We  came  imder 
Government  practising  these  customs,  and  we  came  of  our  own  accord.  The  people  did 
not  wish  these  practices  put  down  or  done  away  with.  They  are  both  right,  because 
one  man  speaks  of  the  custom  where  he  lives,  and  the  other  of  his  own  experience.  He 
is  a  Christian  and  wishes  us  to  be  brought  to  his  view  of  things,  but  we  must  proceed 
gradually.  These  customs  are  such  as  we  most  practise.  We  nope  to  be  happy  under 
the  Government,  It  is  very  pleasant  to  go  to  church,  but  they  must  not  be  in  too  great 
a  hurry  to  drive  us  there. 

Maki  agreed  with  the  last  speaker,  and  said :  It  is  our  custom  to  follow  these  practices. 
We  consider  them  part  of  our  creation  and  enjoyment  of  life.  Often  amongst  our  own 
people  some  go  to  the  school  and  become  converted.  We  cannot,  however,  leave  a  custom 
which  is  of  very  ancient  origin.  We  have  no  objection  that  our  children  should  go  to 
school,  and  are  glad  if  they  become  converted. 

Smith  Powsa  said :  AH  nations  scatter  and  gather  together  again.  The  Govern- 
ment teaches  us  good  things.  It  teaches  us  nothing  of  darkness,  and  many  of  the  people 
persist  in  following  dark  things,  the  very  things  over  which  we  quarrel  and  fight.  Let 
the  light  go  forward.  The  Government  lives  in  light  and  does  not  know  anything  of 
these  customs.  If  our  nation  is  allowed  to  practise  all  these  things,  it  will  go  down. 
Let  it  learn  the  Government  question,  which  is  good. 

Sigidi  said  :  This  matter  which  is  now  being  discussed  is  both  for  Christian  and 
heathen.  There  are  schools  from  the  colony  to  the  end  of  its  dependencies,  and  every- 
where i)eople  are  being  converted,  both  there  and  amongst  us.  We  are  disputing  here 
amongst  ourselves  and  8a;y^ng  things  against  each  other.  Now  I  do  not  see  why  there 
shoidd  be  any  dispute,  because  both  things  may  be  good.  Some  say  let  our  children  go 
to  school  and  be  converted ;  others  who  do  not  ^vish  their  children  to  go  to  school,  can  let 
them  remain  where  they  are.  Why  is  the  teaching  to  stop,  and  a  sudden  end  be  put  to  the 
whole  thing  ?    It  was  said  that  he  who  appeared  not  to  hear  would  in  time  listen.   Even 

LLL 
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Mali,  Sifiufi,  X^ewe-  if  tlie  lion  cauglit  you  on  the  way  beyoml,  you  died  having  the  word  of  God.  Wlij 
^^*^'T\f*r*^pt  ?'^"  should  we  be  selected  as  a  people  wlio  are  prevented  from  practising  our  customs,  seeing 
Koma  (brother  'of  t^i*^^^^^^®^>  ^^^'^  "^  ^'^^  ^^^^^  ^^  ^'^<^  eoloiiy,  are  allowed  to  continue  them.  God  sai<l, 
Smith  Uuthalu),  Xo-  shout  to  R  man  if  ho  is  going  into  the  mud  and   try  to  prevent  it,  but  do  not  piish 

matife,  ydeti  Umhala,  \.i^  jjjf ^   u 

2V«iwi.        *  8190.  Is  the  spoor  law  practised  among  you  ? — Yes. 

ttlOl.  Are  you  satisfied  ^vith  tJie  working  of  tlie  law  as  it  stands? — Yes,  we  are 

Nov.  2,  1881.       quite  satisfied  with  it,  because  no  man  here  woidd  say  he  was  on  the  side  of  a  thief,  and 

refuse  to  follow  a  spoor.  Wliat  we  find  hard  is  that,  when  a  spoor  is  lost,  a  man  should 
have  to  pay  for  the  stock  of  whic^h  he  knew  nc^thing.  We  tliink  a  man  should  pay 
when  tnere  is  some  evidence  against  him.  But  it  often  happens  that  people  are 
punished  for  spoors,  and  aiterwai'ds  it  aj)peai'8  that  tlie  stolen  stock  for  which  tlioy 
wei'e  res^ionsible,  is  found  at  some  otlier  pai't  of  the  country,  and  when  he  comes  to  the 
coxxri  and  endeavours  to  re(?over  the  value  of  the  cattle  for  which  he  had  paid,  he  cannot 
do  so. 

8192.  Wliy  cannot  lie  recover? — Difliculties  are  jdaced  in  the  way  in  reference  to 
the  refund  to  t^»e  man,  who  is  pi-obably  told  that  the  matter  will  have  to  be  referred  to 
the  Goveimnent,  and  there  it  ends. 

8103.  Would  you  be  satisfied  that  stock  stolen  from  you,  when  traced  into  Tembu- 
land  say,  shoidd  remain  uneompensateil  for,  unless  the  thief  happened  to  bo  found  ? — 
Yes,  we  should  be  contented.  Even  among  the  Tembus,  if,  supposing  the  spoor  were 
traced  into  Tembuland  and  lost  in  the  veldt,  there  should  be  no  payment,  but  if  the 
spoor  were  traced  to  the  kraals,  then  the  peo])le  liWng:  there  would  be  responsible.  The 
spoor  law  is  an  inlieritance  from  llintza.  If  (uittle  were  stolen  from  one  tribe  and 
traced  into  the  coimtry  occujaed  by  another  tribe,  that  cattle  had  to  be  made  good.  I 
say  that  if  you  put  a  stop  to  the  spoor  Liw,  we  will  steal  all  the  cattle  in  the  country. 
When  Gubencuka  and  luvli  occupied  their  countries,  the  spoor  law  existed  between 
them,  and  each  was  held  responsible  for  the  cattle  trai-td  into  them.  The  spoor  law  is 
a  good  one.  It  has  always  happened  that  a  man  might  have  to  pay  when  not  guilty  of 
the  theft.  When  the  spoor  is  traced  to  a  certain  (community,  that  community  is  re- 
sponsible.    The  custom  is  a  good  one  and  should  not  Ix)  abrogated. 

Nquanga  sjiid :  Some  tribes  steal  and  others  do  not,  and  the  protection  of  those 
tribes  who  do  not  steal  is  the  spoor  law.  No  man  of  my  tribe  ever  steals.  The  si)oor 
law  is  the  means  by  which  cattle  thefts  are  tra<ied  out.  I  am  content  that  a  spoor 
shoidd  be  traced  into  my  location,  and  although  my  people  did  not  steal,  if  the  siKX)? 
were  traced  to  them  I  would  at  once  trace  out  the  thieves.  In  regard  to  what  has  been 
said  about  the  school  people,  I  will  not  go  into  the  question  because  they  might  attack 
us,  and  it  would  be  unpleasant.  There  are  some  statements  made  which  are  not  true, 
and  I  shoidd  like  to  know  how  a  man  having  five  wives  can  stand  up  here  and  c»all  him- 
self a  Christian.  That  is  not  the  only  instamie  either,  for  there  is  present  another  man 
who  calls  himself  a  Giristiau,  and  he  has  three  wives. 

Maki  wished  to  say  that  he  considered  the  spoor  law  good,  because  magistrates 
could  always  say  where  the  fault  was.  If  the  country  was  to  remain  quiet  the  spoor 
law  must  DC  upheld.  There  is  one  thing,  when  a  man  has  been  held  responsible,  and 
the  cattle  is  afterwards  discovered^  he  should  always  be  able  to  recover  the  value  of  the 
stock  paid  for. 

8194.  What  is  your  opinion  in  regard  to  the  abolition  of  the  Pass  laws  ? — ^We  get 
passes  when  we  travel  without  difficulty.  We  are  satisfied  when  wo  travel  to  have 
passes,  as  they  are  a  protection  to  us,  and  we  should  be  unhappy  if  we  did  not  get 
them. 

8195.  Are  you  all  of  this  opinion  ? — Maki  said  :  We  live  by  passes;  it  is  a  Qt)vem- 
ment  custom,  and  we  are  quito  satisfied  \\\i\i  it. 

James  Pambla,  on  behalf  of  tlie  (christians,  said :  We  think  it  is  a  hard  matter  that 
Christians,  and  Christian  native  missionaries  and  teachei-s  also,  should  be  required  to  have 
passes. 

Petshana  said:  A  pass^is  a  good  thing  for  all  people,  both  Cliristian  and  heathen. 
Let  the  Christian  natives  have  passes,  and  school  natives  also.  They  steal  as  much  as 
any  otlier  people.  A  pass  is  ^mtten  in  oixler  that  the  bearer  may  not  steal.  When  a 
man  geta  away  %vithout  a  pass  he  does  wTong.  There  is  a  little  matter  from  my  chief. 
What  I  ^vish  to  say  is  simply  to  complain  about  my  money  as  a  headman.  We  thank 
you  for  the  passes,  because  it  is  a  protection  to  a  man. 

8196.  Zenzibe  Mohalie,  in  reply  to  a  question  as  to  whether  canteens  should  be 
prohibited  amongst  them,  said :  We  do  nr)t  wish  to  have  canteens  amongst  us  A 
canteen  ruins  a  man,  and  that  is  my  reason  for  not  appro^dng  of  them.  Erandy  destroys 
our  manh'iod.  We  say  we  are  happy  in  this  country  because  there  are  no  canteens, 
fo^cl  Goyerm4ent  was  satisfiiecl  wl^en  we  clesii*ed  that  there  shoiild  b^  no  canteens. 
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Magenukii  said  :  If  a  canteen  were  to  come  amongst  us,  even  if  we  were  snnmioned  if«*»,  Sifiii,  Xyewe-^ 
to  the  office,  wo  would  go  to  the  cxinteon  instead,  and  in  that  way  ^\e  should  lose  the  Jj^w'^'jafj^'pi^Atf/ia' 
operation  of  our  laws  and  miss  meeting  our  magistrates.  The  laws  in  regard  to  tlie  sale  ^oma  (brother  of 
of   li((uor  in  this  district   are  ffood,  because  if  a  man  wants  to  ffct  liciuor  he  caimot  Smith  rmhafa),  3o- 

Sigidi  said :  I  think  there  should  not  bo  a  general  sale  of  brandy,  but  a  man  by  iWira. 

obtaining  an  order  from  a  magistrate  should  be  able  to  get  a  bottle  of  bnindy.     I  see  it  

is  a  bad  thing  taken  to  excess,  but  at  tlie  same  time  ta.ken  moderately  it  is  good.     Of  ' 

course  as  to  a  thing  being  bad,  even  tobacco  is  so  if  taken  to  excess.  A  man  may  even 
drink  loo  much  amas,  and  be  ruined  in  that  way  if  lie  wislies.  I  tliink  then  tliat 
brandy  should  be  here  but  under  control,  so  tliat  when  a  man  luis  done  his  work  at  the 
office  he  coidd  go  and  get  a  liciuor  and  bo  happy. 

Smitli  l\)swa  said  :  Bmndy  is  a  fearfully  bad  thing.  We  would  all  become  wild 
animals  here  if  it  was  introducinl.  Now  to-day,  we  jirosent  at  tliis  meeting  a  very 
respectable  appearance  indeed,  find  without  having  had  brandy.  If  wc  liad  brandy 
here  we  should  lose  ever^ihing  we  possessed,  goats,  sheep,  and  everj'thing  else,  and 
these  many  wives,  of  wliicli  we  are  so  proud  at  present,  would  becK)me  scattered  to  the 
winds.     I  say  do  not  let  brandy  come  into  the  country. 

Umqueke  said :  I  am  a  brandy  drinker  myself,  but  I  know  tliat  what  has  been 
said  is  riglit.  If  brandy  is  introduced  among  l  s,  we  shall  lose  everj'thing  we  have.  It 
is  better  that  we  should  go  all  tlie  way  to  King  William's  To^^^l  to  get  a  drop,  but  not 
have  it  here. 

8197.  Uo  you  wish  to  say  anything  in  regard  to  your  o(?cupation  of  land  ? — 
Smith  Poswa  ;  I  say,  on  behalf  of  the  school  j)eoplo,  that  we  shoidd  like  to  receive 

individual  title  to  our  lands.  I  also  say  this  on  behalf  of  some  Fingocs  who  are  not 
Cliristians,  but  who  wish  to  obtain  individual  title  to  land. 

Cosani  said :  We  don't  wish  the  country  surveyed.  We  are  satisfied  with  our 
present  occupation  of  it  in  common.  We  are  ()ccup}'ing  the  country  under  the  chief 
Grovemment,  and  we  don't  wish  it  cut  up  into  little  bits. 

John  Moses  said  :  We  are  quite  content  living  in  the  country  as  we  are,  and  we 
don't  like  individual  tenure. 

Sigidi  said:  We  are  pleased  and  contented  where  the  Govenunent  originally 
placed  us  here.  We  Kafirs  do  not  like  individual  tenure.  If  we  liad  a  headman,  he 
would  be  of  no  use  amongst  us  if  we  had  individual  teinire. 

Tclgana  said :  If  the  country  is  cut  into  little  bits  w(»  should  die  of  stju'vation.  We 
are  headmen  for  Government,  and  what  should  wo  have  to  look  after  if  the  couiitrj'  were 
cut  into  little  bits.  Indindual  tenure  is  like  a  man  with  one  vnfe ;  when  his  solitary 
wife  dies,  what  is  the  good  of  him. 

Dante  said :  The  men  i>laced  here  by  Crovcniment  were  Umliala,  Mohalie,  and 
Sigidi.  These  peoi)le  who  want  individual  title  were  men  who  came  to  ask  for  land 
to  be  given  them.  Slohalie  and  Sigidi  did  not  kill  cattle  in  1857,  but  cume  here  with 
Guwler.  Why  should  tliis  country  be  surveyed  ?  Is  not  its  title  known  Y  I  say  why 
should  it  be  divided  ? 

Jonas,  a  Fingo,  said  he  did  not  wish  to  go  into  these  disputes  as  to  land ;  we  Fingoes 
ask  the  Government  to  give  us  individual  titles. 

8198.  In  regard  to  marriage,  could  a  father  force  his  daughter  to  marry  against 
her  will  ? — ^Yes,  a  father  need  not  consult  his  daughter's  wishes,  and  if  she  woidd  not 
marry  the  man  chosen  she  would  l)e  beaten ;  if,  however,  she  still  refused,  then  the 
ikazt  woidd  be  returned  and  the  matter  would  be  off.  Among  Fingoes  there  is  no 
forcing  of  girls  to  mar^v^  With  us  the  girl  decides  the  matter  acoonling  to  her 
choice.  With  us  Fingoes,  if  a  girl  leaves  the  man  the  cattle  goes  back.  If  a  husband 
ill-treats  his  wife,  the  ukulobola  is  returned. 

Sigidi  said:  Om'  customs  and  those  of  the  Fingoes  tally  as  to  marriage.  A 
woman  is  sent  to  a  man,  and  if  she  won't  go  she  is  beaten.  If  she  shows  great  obstinacy 
the  marriage  does  not  take  ])lace. 

8199.  Is  it  not  a  bad  tiling  to  beat  a  woman? — I  think  it  is,  and  we  ourselves  tried 
to  prevent  this,  and  the  law  is  now  different  and  we  like  it. 

8200.  With  refercnce  to  the  spoor  law,  how  would  you  apply  it  to  mission 
stations,  townships,  and  Europeans  y — Let  magistracies  and  missions  pay. 

8201.  Do  you  wish  liquor  not  to  bo  sold  to  Europeans? — We  say,  let  Europeans 
drink.     We  do  not  want  to  int(»rfere  with  them. 

8202.  You  have  disputes  about  tresi).'iss  and  water  and  other  petty  matters.  How 
woidd  you  propose  to  arnmge  regulations  to  settle  them.  Would  you  all  like  to  have 
some  voice  in  framing  them? — The  magistrate  tries  all  cases.  We  settle  garden 
disputes.     The  headmen  settle  them.     Little  matters  of  dispute  we  settle  among  our- 
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Thomfu  lt$g%naid         The  President  explained  that  the  Commission  had  not  come  with  power  to  at 
ddmtMai^ate^"  onco settle  grievances,  but  had  been  sent  to  inquire  into  tlie  native  laws  and  customs  in 

'     force,  with  the  object  of  ascei-taining  what  laws  were  best  suited  to  the  natives,  and  to 

Nov.  8,  1881.      ascertain  the  opinions  of  the  people  as  to  their  own  old  laws,  as  well  as  the  existing 

laws. 

8203.  You  like  the  magistrate,  in  all  native  cases,  to  be  helped  by  some  councillon 
or  advisers  ? — ^Yes,  we  like  mat. 

8204.  How  should  ukulobola  be  dealt  with,  where  a  man  is  deserted  by  his  wife 
without  sufRcient  reason.  For  instance,  that  her  father  may  secure  more  ^lobola  she 
rmis  away  from  her  husband  ? — The  ukulobola  should  be  returned  to  the  husband  and 
the  w^oman  left  with  her  father  if  she  refused  to  return  to  her  husband. 

8205.  How,  if  the  husband  by  his  ill-treatment,  justified  her  desertion  ? — A  man 
may  beat  his  wife  if  she  will  not  obey  him. 

8206.  But  what  if  he  is  entirely  in  the  wrong,  and  liis  conduct  forces  her  to  leave 
him  ? — Then  the  cattle  need  not  be  returned  to  the  husband,  or  only  in  part,  where  there 
are  children. 

8207.  Coidd,  according  to  any  Kafir  law,  a  man  kill,  injure,  sell,  or  prostitute  his 
wife  ? — TSlo. 

8208.  By  taking  ukulobola,  was  the  recipient  bound  to  assert  the  wife's  rights,  and 
support  her  if  necessary,  in  case  she  was  left  destitute  or  deserted  ? — Yes, 
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Sir  J.  D.  Barky,  President. 

J.  Ayliff,  Esq.  I  W.  E.  Stanford,  Esq. 

E.  S.  EoLLANi),  Esq. 

Thomas  ReginaUl  Men^hnaUy  Esq.,  Resident  Magistrate,  examined, 

8209.  Sir  J.  D.  Bany,']  I  believe  that  you  are  llesident  Magistrate  at  Butter- 
>vorth  P — Yes. 

8210.  Have  you  held  any  official  positions  before  ? — I  was  magistrate  at  Idutywa, 
from  February,  1878,  to  Jime,  1880.  Previous  to  that  I  was  clerk  to  Mr.  Juistioe 
Connor,  afterwards  to  Mr.  Justice  Dwyer;  tlien  Civil  Commissioner's  clerk  at  Colesberg; 
tlien  clerk  to  the  Itecorder  at  the  Diamond  Isolds ;  also  master  and  registrar  of  the 
High  Court ;  then  clerk  to  the  Legislative  Council,  (rriqualand  West,  and  at  the  same 
time  I  was  attached  to  the  Govenmient  Secretary's  staif  there  for  extra  correspondence, 
as  well  as  acting  resident  magistrate. 

8211.  Then  you  have  some  knowledge  of  the  criminal  and  civil  law  of  the  colony? 
—Yes. 

8212.  Do  you  think  that  a  criminal  code  in  which  all  crimes  are  strictly  defined, 
and  illustrated  by  examples,  is  desirable  for  these  dependoncie«  P — Yes. 

8214.  Does  the  Kafir  law  recognise  a  difference  between  crimes  and  civil  remedies, 
so  as  to  make  it  possible  in  rec^ognising  most  of  the  crimes  known  to  our  law  at  the 
same  time  to  recognise  most  of  the  crimes  knoAvn  to  Kafir  law  ? — Yes. 

8£15.  Which  of  the  laws  known  to  our  colonial  law  would  you  eliminate  from  this 
code? — Bigamy  in  native  maniages,  and  fraudulent  insolvencies  in  European  law. 

8216.  Where  natives  follow  Euroi)ean  trades,  should  they  be  included  P — ^I  do  not 
think  so  at  present. 

8217.  What  offences,  known  as  such  in  the  colony,  would  you  deal  with  in  thiB 
code  ? — ^With  municipal  offences  and  offences  between  masters  and  servants. 

8218.  Would  you  treat  breaches  of  contracts  as  civil  or  criminal  cases  P — Civil. 

8219.  Would  you  put  into  operation,  for  the  benefit  of  Europeans,  the  Masters  and 
Servants  Act  P — Yes,  in  its  entiretv ;    the  i)enalty  to  be  fine  and  imprisonment. 

8220.  Is  there  anything  further  in  connection  A\dth  the  Master  and  Servants  Act 
in  the  colony  that  you  ooidd  suggest  ? — I  think  I  would  increase  the  penalty  so  far 
to  give  the  magistrate  the  power  to  iufiict  lashes. 
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8221.  You  have  said  that  you  would  deal  with  contracts? — ^Tes.  Thomas   Reginald 

8222.  You  would  have  no  »i>ecial  law  upon  the  subject? — ^No,  only  the  ordinary  ^nt''*5a^Bteate!*' 
law  of  contract.  

8223.  Would  you  treat  homicide  as  it  is  treated  in  the  colony  ? — I  would  leave  it      Nov.  3, 1881. 
as  it  is  in  the  colony.     A  verdict  shoidd  be  followed  by  sentence  of  death,  and  I  should 

leave  it  for  the  Government  to  say  whether  the  extreme  penalty  should  be  carried  out. 

8224.  Is  death  the  penalty  for  murder  among  Kaftrs  ? — Not  necessarily. 

8225.  In  what  cases  is  it  the  penalty  ? — I  believe  there  are  certain  charges  amonfi^ 
the  Kafirs  when  the  penalty  of  death  would  be  ordered,  but  they  are  very  exceptional. 
A  fine  is  generally  imposed,  and  a  rich  native  woidd  probably  escape  the  extreme 
penalty. 

8226.  Then  a  man  would  often  get  ofE  in  a  murder  case  ? — The  case  must  be  sub- 
mitted to  Goveniment,  who  Avill  consider  if  there  are  any  mitigating  circumstances. 

8227.  Do  you  think  it  is  inconvenient  or  improper  for  a  judge  to  put  before  a  jury 
such  considerations,  and  to  try  to  distinguish  between  aggravated  homicide,  where  an 
act  has  been  premeditated,  such  as  in  poisoning  cases,  or  where  the  act  may  be  the  result 
of  sudden  passion  ? — I  do  not  think  that  it  woidd  materially  affect  the  issue. 

8228.  But  don't  you  think  it  woidd  rather  fit  into  the  native  comprehension  of  the 
crime  of  homicide  if  the  penalty  of  death  were  limited  to  poisoning  only,  say  in  witch- 
craft cases? — No,  the  sole  idea  of  the  native  is  to  recompense  the  chief  who  has  lost  the 
services  of  the  man,  so  that  the  penalty  of  fine  always  meets  the  case,  and  if  the  chief 
disposed  of  a  man's  life  he  would  lose  this  fine. 

8229.  Is  poisoning  a  form  of  witchcraft  P — ^Tes. 

8230.  Is  it  not  in  cases  of  witohcraft  alone  that  death  is  almost  necessarily  the  con- 
sequence ? — Yes. 

8231.  Taking  that  ^dew,  does  it  not  show  that  the  native  mind  associates  the 
penalty  of  death  only  in  regard  to  cases  of  secret  killing,  and  that  being  so,  would  not 
you,  in  legislating  for  the  natives,  try  to  accommodate  your  criminal  law  to  meet  such 
cases  ? — ^No,  I  do  not  think  so,  because  we  must  point  out  to  them  that  such  cases  are  a 
source  of  murder. 

8232.  What  would  you  make  the  penalty  in  cases  of  murder  ? — Death. 

8233.  No  other  penalty?— No. 

8234.  Would  you  give  the  Government  po\i  er  to  alter  that  to  imprisonment  with 
hard  labour  for  life,  or  to  a  fine  ? — I  shoidd  oe  loath  to  interfere  with  the  prerogative 
of  the  Crown,  and  I  think  I  sliould  allow  fining,  but  the  Crown  might  commute  the 
sentence  to  imprisonment  for  life,  or  for  a  certain  term. 

8235.  In  culpable  homicide  what  would  you  make  the  pimishment  ? — ^As  in  the 
colony. 

8236.  Would  you  also  impose  a  fine  ? — I  would  distinctly  recognise  the  power  of 
fining. 

8237.  Are  all  crimes  against  the  person  known  to  Kafir  law  ;  and  in  dealing  with 
these  does  their  law  admit  of  a  civil  remedy  ? — It  is  Avithin  the  power  of  the  chief  to 
give  some  j)ortion  of  the  fine  to  the  injured  person,  but  that  person  is  not  entitled  to  a 
civil  remedy. 

8238.  Would  you  in  this  code  give  the  injiu'od  party  a  civil  remedy,  for  instance  ; 
if  a  man  broke  another's  leg,  as  well  as  impose  the  penalty  which  the  law  demands  for 
the  crime  ? — Yes,  I  think  it  ought  to  be  in  the  power  of  the  presiding  judge  to  do  so. 

3239.  In  all  cases  which  rcsidt  in  injury  to  the  person,  or  to  his  property,  would 
you,  in  this  code,  i>rovide  a  civil  remedy  P — I  would  allow  the  judge  to  assess  the 
damages  indei)endeiitly  of  the  sentence  in  respect  to  the  ciime  itself. 

8240.  In  cases  of  theft,  in  assessing  the  damages,  woidd  you  allow  the  judge  to 
take  into  consideration  the  value  of  the  property  stolen,  and  if  so,  whether  it  should  bo 
recorded  ui>on  the  charge ;  and  in  assessing  the  comi>ensation  for  injmies  to  the  person, 
what  principle  would  you  follow  ? — The  colonial  principles. 

8241.  How  would  you  treat  theft  cases  in  the  code  ? — ^As  crimes  in  our  sense  of  the 
word. 

8242.  And  how  woidd  you  define  theft,  according  to  the  English  and  the  colonial 
law  ? — Yes ;  as  a  felonious  taking. 

8243.  Woidd  you  allow  of  any  compoimding  of  these  offences  ? — No,  because  I 
think  it  would  give  rise  to  a  great  deal  of  extortion  on  the  pait  of  the  native  who  was 
injured,  and  also  give  rise  to  innumerable  complications,  as  well  as  open  the  door  to  a 
native  who  had  stolen  to  bring  evidence  that  he  had  commuted  the  theft. 

8244.  In  Tembuland  there  apjiears  to  be  an  understanding  by  which  the  chiefs 
have  a  right  to  settle  petty  cases,  including  theft  between  natives,  and  where  the  parties 
the  accuser  and  the  accused  agree  to  settle  the  case  they  do  so.  Do  you  approve  of  that 
system  P — ^No. 
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7%omas  Meg  in  a  Id         8245.  How  woiild  vou  deal  With  8uoh  cases? — ^I  shoTild  endeayonr  to  get  the 
ridenrSaj^nito^   people  to  forego  the  eoiitrat^t.     I  think  it  is  a  bad  principle  to  allow  the  admiiUBtratioii 

of  justice  to  be  in  the  hands  of  natives,  with  the  slender  chance  of  redress  arising  from 

Nov.  3, 1881.  ;i     appeal. 

8246.  Do  yon  know  of  the  operation  of  that  contract  ?— No,  I  do  not  know  of  it 

8247.  Mr.  Sonthey's  memorandum,  dated  May  1878,  states  that  the  oountiy 
between  Kei  and  the  Bashee  was  not  annexed  to  this  colony  nor  otherwise  added 
to  Her  Majesty's  dominions,  and  the  emigrant  Fingoes  and  Tambookies  were 
distinctly  told  that  thej'  would  be  left  to  govern  themselves  as  best  they  could, 
and  the  Goveniment  i)laced  a  llesident  >^ith  them  to  be  a  means  of  communication  be- 
tween them  and  the  Government,  and  to  ad^dse  them  whenever  they  wanted  such 
assistance ;  but  they  were  not  to  have  or  exercise  judicial  functions  of  any  kind.  Does 
not  this  also  apply  to  the  Transkeian  t^trritories  ? — It  does  not.  Formerly  headmen  h»l 
power  to  try  cases.     Since  the  annexation,  thing^  have  been  on  a  more  settled  basis. 

8248.  I)o  headmen  now  exercise  any  judicial  powers  in  the  Transkei  P — ^No,  they 
are  punished  if  they  are  found  doing  so. 

8249.  "Would  you  recommend  any  departure  from  the  present  system  in  that 
respect  ? — ^No,  I  woidd  give  them  no  power  to  deal  ^vith  cases. 

8250.  Do  you  know  that  there  is,  amonff  natives,  a  principle  known  as  collective 
responsibility  P — I  know  that  there  is  such  a  principle. 

8251.  What  is  your  opinion  of  that  P — I  think  it  woidd  be  useful  to  retain  it,  and 
to  leave  it  in  the  power  of  magistrates  to  find  out  when  it  was  a  case  of  collective 
responsibility. 

8252.  if  the  corpm  delicti  could  not  be  traced,  how  woidd  you  try  such  cases  P — ^I 
would  bring  the  headmen  of  the  district  before  the  court. 

8253.  Would  you  make  the  district  collectively  responsible  P — Yes. 

8254.  In  what  cases  would  you  make  the  district  responsible  P — Where  a  distinct 
spoor  is  traced  from  the  neighbouring  coimtry  into  the  colony,  and  fairly  lost  in  the 
district. 

8255.  What  do  you  mean  by  fairly  lost  P — I  mean  not  lost  on  the  waggon  road, 
but  it  must  be  fairly  traced  into  the  district,  and  away  from  the  usual  track  of  other 
people. 

8256.  llow  would  you  frame  a  law  to  give  operation  to  what  you  have  just  stated? 
— It  would  have  to  be  considered. 

8257.  Would  it  not  be  almost  impossible  ? — No ;  but  it  would  have  to  be  left  to 
the  judgment  and  discretion  of  the  magistrate  who  woidd  have  to  satisfy  himself 
whether  it  was  clearly  a  case  of  tracing  and  lost  spoor. 

8258.  Would  you  submit  Europeans,  and  the  residents  in  European  villages  of  such 
districts,  to  the  operation  of  that  lawP — No;  luiless  you  could  bring  a  charge  home  to 
a  man  of  a  guilty  knowledge,  then  I  should  deal  %\'ith  the  matter  according  to  ordinary 
law. 

8250.'  When  you  speak  of  a  district  what  is  the  area  P — By  a  district  I  mean  a 
native  ward.  _ 

8260.  Do  not  towTiships  come  \^itliin  these  wards  P — This  village  of  Uutterworth  is 
the  onlv  one. 

8261.  Are  there  not  traders  also  living  in  these  native  wards  P — ^Yes. 

8262.  Would  you  include  them  P — I  would  only  do  so  when  you  can  prove  a  guilty 
knowledge. 

8263.  Would  you  exclude  Europeans  from  the  operation  of  that  law  in  framing  ft 
code,  in  special  terms  P — Yes. 

8264.  And  how  would  you  deal  vdih  a  native  who  lives  in  a  township,  say  neit 
door  to  a  European  ? — I  woidd  subject  the  native  to  the  operation  of  the  law,  but  not 
the  European.  I  tliink  collective  responsibility  should  be  very  rarely  exerosed,  and 
only  ill  the  most  distinct  cases ;  because  a  thief  in  making  ofE  with  cuttle  ^ill  some- 
times make  a  spoor  near  his  neighbour's  kraal,  carry  off  the  cattle,  and  leave  the  in- 
nocent man  liable. 

8266.  How  woidd  you  deal  with  coses  where  thefts  are  traced  from  Pondoland 
into  a  toAMislup,  such  as  Umtata,  and  are  there  lost  P — If  lost  I  would  not  have  the 
collective  responsibility  apply  to  such  places.  You  would  have  to  trace  the  corpm 
delivti  to  some  indi\idual. 

8266.  By  a  township  do  you  include  a  mission  station  P — ^A  native  township  might 
be  defined  as  a  congregation  of  so  many  inhabitants. 

8267.  Woidd  you  approve  of  a  law  which  should  have  power  to  exclude,  by  pro- 
clamation, certain  areas  set  apart  as  townships  P — ^Yes. 

8268.  How  would  you  let  a  judge  ap];x)rtion  this  collective  responsibility  P — Look 
to  the  headmen,  and  make  them  pay  pro  rata. 
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8269.  How  would  you  guard  against  extortion  P — ^Auy  man  complaining  that  he  Thomat   Reginald 
id  paid  more  than  his  share  ooidd  appeal  to  the  magistrate.  Merriman,  Esq.,  Be- 

8270.  Supposing  a  case  of  appeal  is  brought  before  the  court,  upon  what  principle  

)uld  you  have  the  court  act  ? — tfpon  the  principle  of  a  capitation,  or  jx)!!  tax.  N®^-  3,  issi, 

8271.  Where  you  have  an  effective  police  is  there  any  necessity  for  this  spoor  law  ? 
•If  you  had  a  very  effective  police,  always  patrolling  about,  you  might  do  away 
Ith  it. 

8272.  Then  you  would  only  impose  a  penalty  where  the  corpus  delicti  is  discovered 
Ihin  the  location  P — I  would  go  further,  and  say,  that  if  the  spoor  is  lost  near  a  loca- 
m,  or  in  a  location,  and  the  corpus  delicti  is  not  discovered,  that  it  should  be  in  the 
>wer  of  the  magistrate  to  say,  that  such  location  had  concealed  the  si>oor,  by  not  tracing 
on,  and  shoidd  be  held  liable. 

8273.  Would  you  empower  the  magistrate,  where  the  lost  8jK)or  is  the  only 
idence,  to  impose  a  penalty,  or  would  you  require  some  additional  evidence  of  ooneeal- 
ent  ? — I  would  leave  it  to  the  magistrate. 

8274.  Do  you  consider  the  principle  of  the  spoor  law  to  be  this  :  That  a  lost  spoor 
conclusive  evidence,  and,  indeed,  e\'idence  of  theft  ? — Yes,  it  is  undoubtedly  to  be  con- 
lered  that,  in  every  case  where  the  spoor  is  lost  in  a  location,  the  fact  is  regarded  as 
idence  against  all  in  that  location,  and,  indeed,  of  connivance  at  theft. 

8275.  Then  some  of  the  innocent  are  punished  with  the  guilty  ? — Yes. 

8276.  Is  that  just  ? — Yes  ;  in  then*  state  of  morality  it  is.  It  renders  them  very 
xious  to  get  the  thief,  and  it  is  a  valuable  power  in  the  hands  of  the  magistrate,  to 

able  to  make  the  community  responsible. 

8277.  Does  not  this  bring  something  like  class  legislation  to  bear  P — ^Yes;  I  have 
►  hesitation  in  saying  that,  at  present,  class  legislation  is  necessary. 

8278.  Then  why  not  put  the  Europeans  on  an  equal  footing  \ntii  the  natives  P — 
9oau8e  Europeans  either  come  into  the  country  in  an  official  position,  or  as  traders. 

8279.  Well,  but  wliy  not  put  them  on  an  equality  ? — I  think  the  spoor  law  should 
»  applied  as  a  class  law. 

8280.  How  would  you  deal  with  crimes  against  the  administration  of  justice,  such 
giving  false  evidence,  either  by  native,  or  European  P — I  would  indict  as  is  done  in 

e  colony  for  perjury. 

8281.  Don't  you  think  that  this  would,  in  many  cases  where  indictments  are 
imed,  be  the  cause  of  the  defeat  of  the  ends  of  justice,  owing  to  some  technicality, 
oh  as  not  uiifi'equently  arises  in  perjury  cases  ? — ^No,  I  do  not  think  so,  not  more  so 

regard  to  perjury  cases  than  many  other  crimes.     There  are  occasionally  miscarriages 
justice  in  dealing  with  all  offences. 

8282.  Are  you  not  aware  of  some  cases  where  a  man  has  told  a  lie  in  coui-t,  and  the 
dge  has  then  and  there  punished  him  P — Yes. 

8283.  Do  y»u  consider  that  legal  P — No,  I  do  not  think  it  is,  although  I  may  be 
rong.  • 

8284.  Do  you  think  it  would  be  convenient  to  legalise  such  a  proceeding,  where  the 
Ise  testimony  is  clearly  evident  to  the  court,  and  where  the'  court  puts  it  upon  record 
fore  it  deals  with  the  matter,  that  the  charge  of  giving  false  evidence  is  maintained  by 
e  evidence  in  the  case,  including,  among  omer  things,  where  it  exists,  the  man's  own 
evious  evidence  P — I  think  the  danger  woiUd  be  very  great  of  punishing  a  nervous 
itiiess,  or  a  witness  who  had  been  cleverly  cross-examined  and  trapped  into  a  contra- 
ction without  any  intention  of  doing  so ;  and  it  places  fai*  too  gi-eat  power  in  the 
;uds  of  a  judge  to  deal  with  a  man  summarily  for  having  given  false  evidence ; 
is  so  very  capable  of  being  abused. 

8285.  But  is  not  the  fact  of  the  judge  having  to  place  on  record  the  conflicting 
itemeuts,  and  being  required  to  find  nis  verdict  upon  sufficient  evidence  of  wilful  per- 
ry, an  effective  safeguard  P — I  hardly  think  so ;  the  proceeding  would  be  too  sum- 
ary. 

8286.  Would  not  this  difficulty  be  met  by  giving  the  judge  power  to  frame,  then 
.d  there,  a  shoit  indictment,  using  the  words  on  record  in  the  case,  and  either  impanel- 
Lg  a  separate  jury,  or  even  putting  the  case  to  the  jury  who  are  already  impanelled,  to 
y  the  charge  before  the  court,  and  to  give  a  finding  upon  the  charge  of  perjury, 
imed  in  the  indictment  P — I  think  not.  I  am  opposed  to  simimary  dealing  with  cases 
a  grave  nature,  even  amongst  natives.     It  would  bear  hardly  upon  the  accused  in 

my  instances. 

8287.  But  if,  in  such  cases,  there  was  the  necessity  of  bringing  the  decision  before 
B  Eastern  Districts  Court,  or  a  special  court,  or  the  Supreme  Court,  or  a  special  Court  of 
ppeal ;  do  you  think  the  same  objection  would  exist  ?— Yes,  I  think  so.  The  right  of 
peal  does  not  remove  the  objection  to  my  mind. 
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2rw"   ^Em  "fii^         8288.  Supposing,  where  such   Ruramary  proceedings  were  resorted  to,  that  the 
ndent  Ma^^ate.  "  J^^S®  was  limited  to  imposing  a  fine,  and  that  the  amount  of  fine  was  also  limited, 

would  not  that  prevent  injustice ;    and  if,  where  there  was  an  appeal,  the  payment  of 

Nov.  3,  1881.       ^j^y  gj^p  imi)0sed  was  postponed,  the  accused  finding  security  for  the  due  payment  until 

the  matter  liad  been  inquired  into,  and  in  the  event  of  the  liigher  couii.  agreeing,  then 
the  fine  and  the  sentence  coiUd  be  oanied  out  ? — No.  I  think  the  jirineiple  is  a  WToug 
one. 

8289.  Your  great  objection  to  the  whole  thing  is  tlien,  that  it  is  a  summary  pro- 
ceeding P— Yes. 

8290.  But  are  there  not  many  charges  of  theft  where  the  same  objection  would 
apply,  and  where  very  little  time  is  given  for  the  accused  to  consider  his  defenoe  ? — ^No, 
there  is  always  time  given  for  a  prisoner  to  arrange  his  defenoe,  and  he  always  knoiit's 
what  he  is  to  be  tried  for. 

8291.  How  would  you  deal  with  cases  of  contempt  of  the  magistrate's  oowct ;  the 
same  as  in  the  higher  courts  ? — No ;  I  take  it  that,  in  the  magistrate's  court,  the  contempt 
is  confined  to  the  four  walls,  and  it  should  be  so.  In  the  higher  court,  the  contempt 
goes  beyond  the  four  walls. 

8292.  Would  you  apply  the  provisions  of  the  insolvency  law  generally  here  ? — No 
not  generally. 

8293.  Would  you  give  natives  power  to  make  wills,  if  married  according  to  native 
custom  ? — No ;  for  those  married  according  to  native  custom,  their  own  existing  law  of 
inheritance  provides. 

8294.  According  to  their  owti  existing  laws,  can  a  native  will  away  property  from 
tis  family  ? — ^No,  I  think  not  from  his  family. 

8295.  In  your  ^iew  of  native  law  does  a  married  man's  property  belong  to  one 
particular  house  and  no  other  ? — Yes,  it  belongs  to  one  particular  house. 

8296.  Is  not  property  sometimes  specially  set  apart  for  other  houses  ? — ^Yes. 

8297.  Then  eveiything  that  a  married  man  dies  possessed  of,  goes  to  the  repreeentar 
tive  of  the  chief  house,  unless  previously  disposed  of  ? — Yes,  unless  he  has  made  his 
will. 

8298.  Would  you  give  any  power  to  a  man  to  disinherit  any  of  his  sons  ? — 
Yes. 

8299.  What  would  you  make  the  cause  of  disinheritance  ? — When  a  man  has  had 
to  pay  over  and  over  again  for  his  ecm's  misdoings.  When  a  son  is  continually  getting 
his  father  into  trouble  by  his  bad  conduct,  such  as  theft,  seducticm  of  women,  or  any- 
thing of  that  sort,  which  woidd  entail  the  continual  payment  of  fine,  for  instance, 
assaults,  and  repeated  convictions  for  theft  of  stock. 

8300.  Any  other  cause  for  disinheriting  ? — No,  I  think  those  would  be  quite 
sufiicient. 

8301.  If  a  man  Avishes  to  disinherit,  what  should  the  law  require  to  be  done  as  to 
time,  act,  and  place  ? — He  must  arraign  his  offending  son  before  the  oomt  of  his  district, 
preside<l  over*  by  a  magistrate  \At\i  a  jiu'y  as  assessors,  who  should  decide  upon  the 
merits  of  the  case,  after  liearing  the  son's  excuses,  and  the  son  might  prove  that  his 
father  had  goaded  liim  into  any  act  of  disobedience  or  violence. 

8302.  At  what  period  should  a  man  be  considered  as  reaching  his  majority  ? — On 
marriage  with  his  first  wife. 

8303.  But  suppose  he  has  no  wife  ? — He  must  remain  under  the  control  of  the 
head  of  the  house. 

8304.  Would  not  you  allow  a  man,  after  reaching  the  age  of  twenty-one,  if  he 
chose  to  sever  himself  from  the  c(mtrol  of  his  f atlier,  to  do  so,  without  being  married  ? — 
I  think  it  should  be  left  to  the  magistrate  to  decide.  A  man  might  wish  to  remain  a 
minor  to  escape  responsibility,  or,  on  the  other  hand,  he  might  desire  to  be  free,  to 
better  hinfiself . 

8305.  If  a  man  has  not  already  married,  according  to  native  law  and  ciistom,  but 
when  he  marries  he  does  so  in  chiuxjh,  or  before  a  magistrate,  acconling  to  colonial  law 
and  remains  a  monogomist,  what  law  would  you  apply  to  him  in  regard  to  inheritance  ? 
— I  would  apply  colonial  law. 

8306.  Woiild  you  allow  a  man,  who  was  once  a  monoffamist,  ever  to  go  back  to  the 
condition  of  a  legally  recognised  polygamist  ? — I  woidd,  if  ne  first  settles  liis  property  in 
the  same  way  as  a  ^vidower  in  the  colony  maiTying,  is  bound  to  satisfy  the  Master  of 
the  Supreme  Court  that  he  has  satisfactorily  settled  his  property. 

8307.  Are  all  deaths  registered  here  ? — It  is  the  duty  of  every  headman  to  repoit 
them. 

8308.  Do  they  do  so  ? — I  think  so.  The  Fingoes  at  a  meeting,  in  May  last, 
suggested  that  wc  shoidd  have  a  Board  which  should  exercise  certain  authority,  and  it 
was  agreed  that  any  man  d^nng  and  leaving  property  luid  minor  heirs,    the  case 
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should  be  reported  at  the  office,  and  it  should  be  registered  :   and,  at  a  monthly  meeting  Thotuat  iteginnld 
of  such  Board,  the  books  shoidd  be  8ho^vn  tad  the  guardian  who  had  been  appointed  ^V'^*!*^^'  Esq.,  Re- 
should  be  answerable  for  the  cattle  and  property  to  tlie  heirs,  and  that  any  deaths  in  ^^  ^     ^gwtra  . 
stock  should  be  reported  and  accoimted  for.  Nov.  3,  issi. 

8309.  Woula  you  give  such  Board  discretionary  power  to  appoint  any  guardian  ? 
— ^Yes,  a  discretionary  power,  but,  as  a  matter  of  fact,  ne  would  never  be  appointed  out 
of  the  f anodly. 

8310.  Then  in  every  case  the  matter  would  go  through  the  court? — ^Yes. 

8311.  Are  there  any  fees  ? — Yes,  a  fee  of  10s. 

8312.  Do  you  tliink  that  plan  can  be  successfully  applied  ? — I  do. 

8313.  Do  you  think  it  could  be  applied  throughout  the  dependencies  ? — Amongst 
the  mixed  Fingoes  and  Kafirs  of  Idutywa  it  might  be. 

8314.  Do  you  think  that  a  native,  in  his  natural  state,  could  understand  and  ap- 
preciate the  merits  of  such  a  system  if  it  were  explained  to  him  ? — Yes,  I  tliink  so. 

8315.  Would  you  impose  a  penalty  upon  those  who  do  not  report  a  death,  and  do 
not  make  an  inventory  ?— Yes. 

8316.  In  order  to  do  this,  would  it  not  be  necessary  to  have  responsible  headmen 
appointed  for  various  sections  of  the  district  ? — I  think  it  very  desirable  that  the  dis- 
trict shoidd  be  divided  into  wards,  each  ward  having  its  own  headmen. 

8317.  Shoidd  these  headmen  have  police  duties  ? — Yes,  such  police  duties  as  field- 
comets. 

8318.  In  the  selection  of  these  headmen  would  you  give  the  people  in  the  ward  a 
voice,  or  would  you  let  the  magistrate  appoint  them  *t — It  would  depend  upon  whether 
the  wards  were  cajmble,  for  some  I  would  make  a  seleotion,  in  others  they  might  select 
themselves.  Here  the  position  is  generally  hereditary'.  I  have  known  cases  where 
men  on  the  location  have  come  and  asked,  that  their  headman  be  appointed,  T)roposing  the 
son  of  the  last  headman,  who  was  a  boy.  And  they  agreed  that  the  lad  should  be 
headman,  and  I  appointed  as  guardian. 

8319.  Of  course  where  they  select  their  headmen  you  would  let  them  do  so  ? — Yes ; 
subject  to  approval. 

8320.  If  there  is  this  organization,  would  it  not  be"  also  advisable  to  force  natives, 
under  a  penalty,  to  register  their  marriages  5^ — No,  I  think  it  would  be  an  innovation 
which  they  would  dislike.  They  would  imagine  it  was  some  way  of  assessing  their  pro- 
perty with  a  view  to  taxation. 

8321.  As  to  the  courts,  what  courts  do  you  tliink  best  to  try  the  most  serious 
cases,  such  as  murder  ? — I  think  a  circuit  court  from  the  colony.  Let  us  have  a  session, 
even  if  it  is  only  once  a  year. 

8322.  Whicli  is  the  best  place  for  that,  mider  existing  circumstances,  in  the  de- 
pendencies ? — Umtata. 

8323.  Which  is  the  most  central  for  the  tmnsaction  of  criminal  business,  including 
Ghriqualand  East  Y — Buttenvorth. 

8324.  Do  you  think  a  satisfactory  jiuy  could  be  got  here  to  deal  \\\\h  such  cases  P 
—Yes. 

8325.  Of  whom  ? — Headmen,  and  trustworthy  men  of  the  district,  including  white 
men,  although  I  would  use  them  as  little  Jis  possible. 

8326.  Woidd  not  it  be  best  to  make  them  attend  ? — I  do  not  think  so,  white 
men  might  not  like  it.  I  would  use  them  as  much  as  possible,  when  a  white  prisoner 
was  tried  and  I  would  exclude  natives  from  the  jury. 

8327.  Would  you  require  qualifications  for  a  juryman  here  ? — Yes,  certain  quali- 
fications. 

8328.  What  would  be  the  qualifications  for  a  juryman  ? — ^To  be  a  family  man,  he 
should  be  a  married  man,  and  should  be  selected  from  each  ward  by  the  magistrate  or 
iieadman,  the  headman  himself  being  one  of  the  jurors,  the  magistrate  hanng  the 
power  to  revise  the  jiu-y  list. 

8329.  Would  you  require  a  property  qualification  ? — No. 

8330.  How  about  natives  liA^ing  on  mission  stations  mentally  qualified,  and  also 
those  in  European  villages  ? — The  clergyman  of  the  mission  station  might  be  selected 
by  the  magistrate. 

8331.  Would  you  have  the  court  receive  objections  ? — Yes. 

8332.  And  have  power  to  add  to  the  list  in  case  of  omitting  anyone  who  might  be 
a  good  man  to  have  ? — Yes. 

8333.  In  selecting  a  jury  to  be  summoned  before  the  court,  how  would  you  select 
them  from  the  list  ? — ^I  think  alphabetically. 

8334.  How  many  would  you  summon  for  a  jury  ? — Twenty-seven. 

8335.  In  a  trial  before  a  judge,  would  you  allow  any  prisoner  to  volunteer  his 
evidence  and  submit  himself  to  a  cross-examination  P — No,  I  would  rather  preserve  the 
colonial  way. 
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nomas  MejinaU         8336.  Do  vou  think  that  18  an  effective  way  of  getting  at  the  truth? — ^Yes,  I 

MerrimaHy  Esq.,  Re-  think  80. 

sident  Magistrate.  ^.^.^^    j^  not- the   cross-exaiuination  of   the   aceused  often  a  means  of   eliciting 

Nov.  3,  1881.      truth  ? — It  may  be. 

8338.  In  a  criminal  case  you  think  it  partakes  of  inference  ? — I  think  so. 

8339.  Do  you  tliiiik  natives  Tvdll  imderstand  and  appreciate  our  system  ? — ^Yes. 

8340.  In  trials  before  a  magistrate  do  you  think  it  Avise  to  have  advisers  selected 
from  the  natives ;  taking  into  consideration,  not  only  the  absolute  requirements  of 
justice,  but  the  education  of  the  peoi>le,  their  mode  of  thought  and  present  wishes?— 
They  would  be  valuable  as  assessors,  and  the  majority  should  find  the  verdict-. 

8341.  And  where  they  disagi-eed  with  the  magistrate  w^hat  would  you  propose?— 
That  the  magistmte  should  say  that  he  was  sorry  he  could  not  agree,  but  that  he 
himself  would  give  the  verdict. 

8342.  In  cases  of  coni-iction,  where  there  is  a  difference  between  the  assessson 
and  the  magistrate,  do  you  think  that  the  case  should  be  sent  for  re\'iew  P — Yes. 

8343.  Would  not  you  allow  (dl  cases,  which  are  now  tried  here,  to  be  sent  for  re- 
\'iew  ? — I  think  that  cases  in  which  the  majority  concur  in  the  sentence  on  a  man, 
where  the  sentence  say,  is  imprisonment  over  throe  months,  and  if  over  twelve  lashes,  or 
a  fine  of  ten  pomids,  such  cases  should  be  sent  for  review,  and  in  other  cases  there  should 
be  a  power  to  appeal,  such  as  there  is  in  the  colony. 

8344.  Would  you  allow,  in  any  case,  a  higher  court  to  be  appealed  to  for  the 
puri)ose  of  altering  a  decision  ? — No,  I  would  not,  but  I  might  give  the  magiiStrate, 
where  he  has  a  doubt  as  to  tlie  law,  power  to  resen^e  his  verdict  until  he  has  obtained 
the  opinion  of  a  higher  court  on  such  point  of  law,  he,  himself,  however,  giving  his 
finding  on  the  fact. 

8346.  In  magistrates  courts  where  there  is  an  assessor,  do  you  think  that  natives 
shoidd  not  have  the  power  of  tendering  their  evidence,  and  of  submitting  themselvee 
to  cross-examination  ? — No,  I  do  not  like  it. 

8340.  Do  you  allcnv  tliem  to  be  cross-examined  r' — I  never  cross-examine  them, 
but  allow  them  to  make  a  statement. 

8347.  Do  you  exj)erience  any  diiHeulty  in  getting  at  the  truth  ? — No,  I  very 
seldom  have  a  doubt,  if  I  do  I  give  the  i)risoner  the  benefit.  I  seldom  fail,  if  it  is  a 
case  at  all  clear,  of  finding  whetlier  a  man  is  guilty  or  not  guilty.  It  is  repugnant  to 
my  notions  to  cross-examine  a  i>risoiier.  Tlie  firs':  thing  would  be  that  you  would 
endeavour  to  make  the  jirisoner  trip  himself. 

8348.  Then  you  think  that  even  if  a  man  were  guilty,  it  would  be  better  that 
he  should  escape  tlian  expose  him  to  this  risk  of  tripping  ? — Yes. 

8349.  Do  you  tliink  that  sometimes  a  prisoner  who  is  innocent,  by  not  having 
power  or  skill  to  defend  himself  against  a  skilful  cross-examination  is  wrongly  con- 
victed by  liis  judges  ? — No,  I  think  not,  because  he  can  ahvays  make  his  own  state- 
ment, and  the  magistrate  always  assists  liini  in  the  defence. 

83-30.  Would  you  give,  in  criminal  cases,  the  power  to  the  accused,  at  once,  io 
api>eal  to  a  superior  court  from  the  magistrate  ? — I  woidd.  But  I  woidd  make  him 
lodge  some  security,  whi(»h  would  be  forfeited  if  tlie  magistrate's  decision  was  upheld. 

83->  I .  A^''oldd  you  let  the  colonial  law,  of  taking  a  preliminary  examination,  exist 
here  in  graver  cases  ? — Yes,  where  the  mngistrate  thinks  the  case  is  serious,  I  would 
apj)ly  tlie  colonial  law  of  prelimiiuuy  examination. 

8302.  Cim  you  propose  any  alteration  of  that  law  for  its  better  working  ? — ^No. 

8303.  In  fining,  would  you  fine  in  money  or  cattle  ? — I  would  fine  in  money, 
giving  the  prisoner  an  opportunity  of  paying  in  cattle,  each  head  being  valued  at  £A 
sterling. 

8354.  Would  vou  allow  the  colonial  law  as  to  evidence  P — No,  I  would  not. 

8355.  Do  you  think  the  ends  of  jiLstice  are  in  any  way  aided  by  allowing  hearsay^ 
evidence,  which  is  (^ontraiy  to  colonial  law  ? — No,  I  think  it  is  too  dangerous.    A  system 
prevails  among  the  Kafirs  which  enables  the  chief  to  send  a  man  to  a  certain  place  to 
see  or  hear  whether  certain  things  have  happened  and  he  returns  and  reports  to  the 
chief  what  he  has  seen  and  heard. 

8356.  Would  you  allow  any  such  proceedings,  or  what  would  you  require  from 
the  prisoner's  witnesses  ? — I  should,  in  every  case,  requii'e  the  prisoners  witnesses  to 
keep  to  the  fact. 

8357.  Would  you  have  the  parties  sworn  in  all  cases  ? — No ;  if  the  witness  is  a 
Christian  then  he  would  bo  swoni,  but  if  a  heathen,  I  would  merely  caution  him. 

8358.  Should  wives,  man-iod  according  to  Kafu'  law,  be  allowed  to  give  evidence  in 
criminal  cases  for  or  against  their  husbands  ? — They  should  not,  except  in  oases  of  per- 
sonal injmy,  in  which  they  are  themselves  concerned.  They  are  too  muoh  under  the 
inlluence  of  their  husbands  to  give  reliable  evidence,  and  are  far  more  under  such  in- 
iiuence  than  European  wives. 
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8359.  Mr.  Stanford^]  Do  you  think  we  should  aim  at  the  introduction  of  colonial  VefdtnuM.and  Finffoet 
law  and  procedure,  and  gradually  bring  them  within  colonial  influence,  or  would  you  re-        ^-^  Transkei, 
commend  that  the  dependencies  should  be  constituted  a  separate  province,  in  fact,  make       Nov.  3  Issi. 
them  a  colony  of  the  colony  ? — Yes,  I  think  that  would  be  a  good  thing. 

8360.  Would  you  leave  the  power  of  enacting  laws  for  the  government  of  these 
provinces  in  the  hands  of  the  colonial  parllaniont  Y — No. 

8361.  How  would  you  pro\'ide  for  their  futm*e  laws  ? — After  a  code,  which  I  pre- 
sume woidd  be  di*awn  uj),  the  power  of  altering  it  should  be  left  with  the  High  Com- 
missioner acting  under  the  advice  of  the  responsible  Governor  of  this  Province,  and 
independently  of  the  Ministry.  I  do  not  wisli  that  tliey  should  be  cut  off  from  the 
law  courts  of  the  colony,  but  the  parliament  and  the  ministry  should  have  no  voice  in 
the  matter. 

8362.  Do  you  think  that  a  provincial  parliament,  consisting  of  members  elected  by 
the  people  resident  in  this  temtory,  of  headmen,  and  of  chiefs  selected  by  the 
officers  and  people,  could  be  foimd  fairly  to  represent  the  ^vishes  of  the  natives  in  regard 
to  any  change  of  laws  ? — Yes,  I  think  it  would  be  very  useful.  Such  an  assembly 
would  be  of  great  service,  and  I  think  the  High  Commissioner  should  have  the  power 
of  appointing  the  members. 

8363.  Do  you  think  that  the  constitution  of  such  a  provincial  parliament  woidd 
tend  to  the  security  and,  peace  of  the  native  tribes  ? — Yes. 

8364.  Would  the  provinces  be  pa}dng  do  you  think  ? — I  can  only  speak  as  far  as 
this  district  is  concerned,  which  I  think  woidd  pay. 


Veldhnan,  Nagiday  James  Bangani,  Stophanm  Sangay  Mahnanrty  DinisOy  Mnkiy 
John  Sadl/ty  Ftfleni,  Qiienkdy  C/ias,  Pamlrty  and  about  seventy  others,  Fingo  headmen 
and  inhabitants  of  the  Transkei  called  in. 

Vekltmnn  examined. 

8365.  J.  Aylify  Esq.]  Veldtman:  Is  it  well  understood  amongst  all  Kafirs 
that  there  is  a  regular  system  of  laws  which  all  the  people  must  obey  ? — •  i  es,  but  there 
are  things  done  without  laws. 

8366.  There  are  regular  laws;  now  are  all  the  people,  from  the  highest  to  the 
lowest  boimd  to  obey  those  laws  ? — Yes. 

8367.  And  do  all  those  laws  carry  a  pimishment  for  the  breach  of  them  ? — Yes. 

8368.  Who  are  the  persons  who  make  the  laws  ? — The  chief  and  the  councillors, 
these  latter  sometimes  suggest  laws  to  the  chief,  and  these  are  afterwards 
acknowledged. 

8369.  Can  a  chief  change  an  old  law  ? — Yes. 

8370.  Before  a  chief  does  so,  does  he  considt  the  people  or  the  nmapahdi? — 
Yes,  he  calls  a  meeting  and  the  councillors  attend,  and  after  talking  the  matter  over, 
perhaps  the  change  proposed  is  agreed  upon. 

8371.  Can  you  give  us  an  instance  where  an  old  law  has  been  set  aside,  and  a  new 
law  put  in  its  place  ? — There  was  an  old  law  by  which  the  chief  could  order  girls  to 
sleep  with  yomig  men  in  any  location,  and  whenever  he  wished.  The  order  was  given 
that  the  law  was  to  be  set  aside,  and  it  was  done. 

8372.  "When  a  man  broke  the  law,  what  was  done  to  him  ? — He  was  fined. 

8373.  Who  takes  the  first  step  towai-ds  having  a  man  fined ;  is  it  the  person  who 
detects  that  the  law  has  been  broken  ? — The  person  aggrieved  brings  the  charge  against 
him. 

8374.  To  whom  ? — He  would  go  to  the  chief's  kraal  and,  stopping  in  the  yard, 
complain,  saying  Ndimangele  !  Ndimangele !  and  he  continues  uttering  this  word  imtil 
some  one  asks  why  he  had  come;  and  he  then  states  his  case. 

8375.  Was  the  person  thus  charged  brt^ught  up  before  the  chief  ? — The  cliief  first 
sends  word  to  his  comicillors  that  there  is  a  case  pending,  and  the  person  complained  of 
is  sent  for. 

8376.  Who  is  the  messenger  sent  for  these  people  ? — The  aimila  who  brings 
them. 

8377.  Suppose  the  person  complained  of  would  n(3t  come,  what  would  be  done  to 
him  ? — He  woidd  be  fined. 

8378.  Would  they  use  force  ? — They  woidd  fine  him,  eat  him  up  altogether. 
8370.  AVTiere  is  ho  brought  to  ? — To  the  yard  of  the  chief  kraal. 

8380.  Who  is  he  brought  before  ? — Before  the  amapakatu 
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reidtmatt,aud Fhiffcet         8381.  Not  the  chief  ?—No. 

^  ^^*1^"*  ^382    Were  people  allowed  to  ooiiie  and  see  and  hear  ? — Yes,  and  the  eomplamant 

Not,  3,  1881,       wonld  make  the  charge,  after  which  the  amajxtkafi  would  ask  the  person  charged  what 

he  had  to  say  in  answer. 

8383.  Would  they  force  him  to  plead  guilty  or  not  guilty  ? — They  cannot  force 
him  to  plead  guilty  or  not  guilty.  Alter  they  have  heard  what  he  has  to  say  they  go 
on  with  the  case.  They  severely  cross  question  him,  before  hearing  any  witnesses,  and 
this  questioning  lasts  from  one  to  perhaps  ten  days. 

8384.  What  would  be  the  object  of  asking  so  many  questions  ? — They  want  to  get 
at  the  truth  of  the  matter. 

8385.  When  they  had  finished  questioning  the  accused  in  that  way,  would  thej 
hear  what  the  witnesses  had  to  say  ? — Yes,  and  if  necessary,  they  also  would  be 
questioned. 

8386.  'WTien  the  amapnlatl  had  finished  examining  the  witnesses,  would  the 
accused  be  allowx^d  to  ask  questions  ? — No,  only  i\\e  amf/pahafi  are  allowed  to  cross- 
examine. 

8387.  WoiUd  a  man  looking  on,  be  permit t^nl  to  put  questions  ? — Yes,  a  stranger 
even,  coidd  ask  questions. 

838^^.  If  a  man  were  found  guilty  would  the  councillors  pass  sentence  upon  him? 
— After  coming  to  a  decdsion  tlu^y  g«;iierally  go  to  the  chief  and  infonn  him  what  their 
view  of  tlie  cn&e  is.  It  is  the  chief's  option  whether  he  accepts  the  \iew  of  \m 
councillors,  or  takes  his  o^m. 

8389.  Supposing  he  took  the  same  view  as  his  coimcillors,  would  he  pass  sentence? 
— One  of  the  council  generally  gives  the  decision,  saying,  the  chief  sentences  such  and 
such  a  person  to  be  fined  so  many  head  of  cattle. 

8390.  Is  the  sentence  always  a  fine,  or  is  there  any  other  punishment  inflicted  on 
a  man  ? — It  is  generally  ii  fine,  thcugli  sometimes  a  man  may  be  thrashed. 

8391.  Suppose  a  man  liad  committed  a  munler,  do  you  mean  to  say  that  the  law 
woidd  be  satisfied  by  a  fine  ? — Yes,  sometimes  the  fine  would  be  heavy,  and  sometimes 
Hght. 

8392.  A\nio  gets  the  fine  ? — If  a  man  is  fined,  say,  ten  head  of  cattle,  the  messenger 
is  paid  out  of  them  for  his  services,  one  or  two  liead  go  to  the  cliief,  the  rest  are  given 
away  by  tlie  lami/dy  to  whoever  he  pleases,  anybody  he  likes  on  the  road  when  he 
returns  from  levying  the  fine. 

8393.  What,  in  your  opinicm,  is  the  best  way  to  clieck  and  punish  a  confirmed 
thief,  putting  him  in  i)rison  or  fining  him  ? — It  is  good  for  a  man  who  steals  miieh  to 
be  imprisoned. 

8394.  In  cases  of  murder,  which  do  you  tliink  best,  to  punish  by  fine  or  death  ? — 
It  would  ba  a  good  thing  for  those  who  mm-der  intentionally  to  be  hung,  but  those  who 
kill  accidentally  should  not  be. 

8395.  Uo  you  all  agree  to  what  has  been  said  ? — All  present  agree  with  what 
Veldtman  has  stated. 

8396.  You  have  seen  the  way  in  whi(,'h  the  law  has  been  administered  in  the 
Colony,  and  it  seems  you  know  very  well  what  native  law  is  ;  now  I  want  you  to  tell 
the  Commission  which  you  think  best  for  the  Transkei  ? — I  know  the  colonial  laws,  and 
the  laws  here.  There  are  colonial  laws  which  bear  very  hard  upon  natives,  and  there 
are  native  laws  also  which  are  hard  upon  us  wiio  are  imder  the  Government.  I  would 
suggest  that  you  select  the  good  laws  from  the  colonial  code,  and,  as  there  are  some 
native  laws  which  are  so  bad  that  they  might  be  abolisheil,  that  you  select  only  the 
best  and  combine  them  with  colonial  law. 

8397.  You  say  that  there  are  some  laws  in  the  colony  that  are  bad,  will  yon  tell 
us  which  they  are  ? — There  is  no  law  providing  for  the  seduction  of  girls  in  the  colony, 
and  it  is  equally  so  with  maiTied  women.  That  is  among  the  red  people.  There  is  no 
law  punishing  for  adultery.  A  man's  wife  may  return  to  her  friends,  and  in  the  colony 
he  cannot  get  his  dowry  back. 

Magida  said :  People  in  the  colony,  if  they  were  poor,  could  not  make  a  oom- 
plaint  to  the  magistrate,  but  have  to  go  to  an  agent. 

Veldtman  continued :  People  in  the  colony  do  very  much  as  they  like ;  even  men 
who  drink  are  not  punished.  Magistrates  have  not  enough  power  among  the  people, 
and  io  not  trouble  to  bring  them  together  in  order  to  exi)lain  what  the  wishes  of  the 
Government  are.  Peoi^le  in  the  colony  seem  as  if  they  had  no  law  at  all.  They  do  as 
they  like. 

James  Bangani  wished  to  state  that,  in  the  colony,  if  a  man  is  brought  up  on  a 
charge  of  theft — it  may  be  of  three  or  five  sheep — he  is  i»ut  in  jirison,  and  the  sufferer 
receives  no  compensation  whatever. 

Stephanus  desired  to  be  heard :  I  wish  to  point  out  one  thing.  In  the  colony  the 
people  axe  allowed  to  practise  their  rites  and  ^dances,  but  here  they  are  put  down. 
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8398.  Well,  will  you  now  tell  us  what  the  defects  of  the  Kafir  law  are? — Veldt-  Veldtman^andFingoit 
man,  in  reply,  said :  The  first  thing  are  tlio  ahahweta  ceremonies  and  dances,  where  all        ^ Ttamket, 
the  women  and  children  attend,  and  which  last  some  time.     All  the  bad  people  assemble       Nov.  3,  1881. 
at  the  kraals  of  the  ahakuetas  ;  but  all  the  good  i)eople  remain  at  tlieir  kraals,  and  there  is 
no  one  to  cook  for  them,  the  women  being  at   the  dances.     Then    in  regard   to   the 
iHtonJanCy  the  practise  of  collecting  all  the  girls  fi*om  the  neighbourhood  to  attend  at  the 
kraal,  is  bad,  for  all  the  loose  people  assemble  at  such  places  and  ruin  these  girls.     They 
have  a  woman  for  about  a  shilling  or  half-a-crown.      This  ititonjano  brings  about  this 
traffic  in  girls.     A  good  girl  will  bo  forced  to  do  the  same  as  a  bad  girl,  because  she 
came  to  attend  at  the  iHtoniane,     Another  evil-  is  that  fights,  about  the  girls,  frequently 
occur  at  these  dances. 

Langa  said :  We  are  happy  when  we  have  an  infonjane,  beoiiuse  it  is  our  custom. 
It  has  been  our  custom  since  we  were  created.  It  makes  us  glad  that  our  children  are 
seen  by  men.  When  our  daughters  go  to  an  hdonjane  they  generally  see  men  from  a 
different  country,  and  they  may  be  shoitly  afterwards  married,  because  they  take  a 
fancy  to  each  other.  Another  thing  I  wisli  to  bring  before  your  notice  is  this,  that 
when  a  husband  dies  and  the  widow  returns  to  her  friends  the  doAvry  is  not  returned. 
According  to  our  native  custom  it  is  always  returned. 

Veldtman,  continuing  his  remarks,  said :  On  the  occasion  of  a  marriage  a  large 
quantity  of  Kafir  beer  is  made  by  the  kraals  suiTOunding  the  place  of  marriage,  and 
the  drinking  that  ensues  leads  to  fights  wthout  cause,  simply  through  di'unkenness.  A 
great  many  people  attend  and  make  this  drink,  and  the  fighting  which  results  is  a  very 
bad  thing.  One  of  the  woi-st  features  in  these  beer  driiikings  is  that  school  children 
generally  attend,  and  are  consequently  absent  from  school,  and  their  duties  are 
neglected.  If  a  girl  has  been  seduced,  all  the  women  belonging  to  the  same  kraal  go 
in  a  state  of  nudity  to  the  kraal  of  the  yoimg  man  who  has  committed  the  act,  and 
insist  on  his  paying  a  fine.  These  are  bad  things  in  Kafir  law  and  custom.  Again, 
there  is  witchcraft,  when  a  witch  doctor  talks  about  things  he  does'nt  imderstand,  and 
smells  out  people  and  the  causes  of  trouble. 

8300.  In  regard  to  this  drinking,  what  do  you  think  about  canteens  in  this 
country  ? — We  don't  want  to  see  a  bottle  if  it  could  be  helped.  If  possible,  it  should 
be  stopped  altogether. 

8400.  AVTiat  is  yom*  objection  to  canteens  being  established  in  this  country  under 
licences  and  other  restrictions  r' — Liquor  destroys  a  man.  If  he  is  a  big  man,  and 
commences  drinking  he  loses  his  influence,  and  if  a  drunkard  he  loses  all  his  property, 
and  has  no  respect  for  tliose  he  should  esteem. 

A  man  j)resent  said :  I  am  in  favour  of  canteens,  where  the  limit  should  be  one 
glass. 

Veltdman  wished  to  explain  that  the  last  speakar  had  only  recently  come  into  the 
district ;  that  he  was  too  fond  of  his  glass  through  which  his  family  had  severely 
suffered ;  and  that  he  was  in  no  way  a  representative  man  of  the  district. 
(Laughter.) 

Faleni  said :  Brandy  would  destroy  us.  Beer  drinking  has  done  harm,  but  brandy 
wo\dd  kill  us.  If  a  drunkai'd  has  only  one  head  of  cattle  left  he  goes  to  the  canteen  and 
sells  it  for  brandy. 

Ciuenka  said :  We  fully  comprehend  what  is  said  about  the  harm  of  English 
iH'andy.  Kafir  beer  is  good  for  us.  School  people  who  are  converted,  of  their  own 
accord  give  up  beer.  The  Kafir  beer  does  not  ruin  a  man,  because  no  man  has  yet  been 
ruined  by  it.  Large  beer  drinkings  should  be  allowed,  but  if  any  breach  of  the  law 
occurs  it  should  be  punished.  There  are  some  people  who  do  not  want  these  beer 
drinkings,  and  therefore  would  not  have  them,  but  there  are  others  who  like  them. 

8401.  Was  it  not  a  beer  drinking  which  resulted  in  a  fight  that  led  to  the  Gcaleka 
war  ? — Yes,  it  was. 

Charles  Paula  said  :  A  man  was  killed  at  Clarkebury  at  a  beer  drinking  the  other 
day ;  another  was  killed  in  Tembuland,  also  at  a  beer  drinking.  I  am  glad  Quenka 
has  referred  to  beer  di-uikings  before  this  Commission,  as  we  want  it  to  know  what  we 
say.  Beer  is  the  same  as  colonial  liquor,  and  kills  as  if  those  who  drink  it  had  taken 
brandy.  It  is  just  like  a  dog  in  hunting.  A  little  dog  will  hunt  a  buck  out  of  a  bush, 
and  the  big  one  will  catch  it. 

8402.  Do  you  understand  what  the  spoor  law  means  ? — We  do. 

8403.  What  do  you  consider  to  be  the  spoor  law  ? — If  cattle  are  lost  or  stolen,  the 
spoor  is  traced  from  one  community  to  another,  and  passed  on ;  when  it  is  handed  over 
to  a  location  from  which  it  cannot  be  traced  further,  that  location  is  held  responsible, 
and  we  think  it  a  good  law. 

8404.  In  such  a  case  do  all  the  people  contribute  to  make  up  the  amount  ? — No, 
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VeMtman.fffd  'Finifoes  not  all.     The  people  who  have  to  pay  are  those  living  in  the  neighbourhood  to  whicli 
of  Tratiakei.        ^}^g  gpoor  was  traced  and  lost. 

Nov.  3  1881.  8405.  Aocordiiig  to  suoh  a  rule  do  not  tlie  innocent  sometimes  suffer  for,  or  with. 

tlie  guilty  ? — Yes,  it  is  so. 

8406.  Might  not  a  policeman  he  ahsent,  hont^stly  employed  on  work  for  his 
magisti'ate,  and  yet  might  have  to  pay  Y — A\'^lieru  would  his  pooi)le  be  Y 

8407.  Then  he  would  be  resi)()nsible  for  his  i>eople  ^ — Yes.  If  the  spoor  law  was 
not  in  force,  stealing  would  be  more  rife  than  at  piesent.  It  might  so  happen  that 
some  cattle  would  be  driven  past  a  kraal.  The  peoi)le  would  at  once  pay  attention  to 
them,  fearing  lest  the  spoor  should  become  lost  at  their  pW?e. 

8408.  Then  taking  everything  into  consideration,  you  think  tlie  spoor  law  a  good 
law? — Yes,  a  good  law. 

Charles  Pamla  said :  I  do  not  tliink  mission  stations  shoiUd  be  held  liable  for 
spoors  traced  to  them. 

Faleni  said :  I  am  of  opinion  that  the  law  should  apply  to  the  school  people,  as 
well  as  others. 

Magadi  raid:  Th<"re  are  a  great  many  more  heathens  than  Christians.  If  a 
Christian  man  speaks,  the  people  say  it  is  only  on  nccoimt  of  his  Christianity  that  he 
talks,  that  is,  if  he  says  anything  good.  If  a  red  man  speaks,  the  Christians  say,  "  He 
is  a  red  mai^^  and  therefore  no  attention  should  be  paid  to  what  he  says."  As  we  have 
come  here  to  say  what  we  think,  and  not  talk  about  the  woixl  of  God,  but  upon  the 
laws,  that  is  why  none  of  the  red  people  speak  ;  they  think  that  if  they  speak  and  say 
anything  they  vnll  offend  the  Christians. 

The  President  at  once  had  it  explained  that  all  were  invited  to  give  their  opinion 
irrespective  of  religious  or  other  differences. 

A  native  present  said:  The  heathens  cL"d  not  want  the  Kafir  beer  drinkings 
abolished.  If  beer  was  made  in  one  location,  it  woiJd  be  wTong  if  the  headman  sent  to 
another  and  invited  others  to  driidt.  Let  the  headmen  of  a  location  make  beer,  but 
drink  it  amongst  themselves.  That  is  what  all  the  red  jieople  say,  but  they  are  afraid 
to  speak  out. 

Slinga  said  :  I  think  it  is  a  disgrace  that  people  shoidd  say  they  are  red  people 
amongst  us  here,  because  all  those  people  are  under  Government.  The  Government 
has  given  them  pennission  to  wear  the  same  clothes  as  other  ])eople,  and  Government 
does  not  care  about  red  people  at  all.  How  is  it  that  v.  e  have  left  our  Kafir  homes  and 
want  again  to  retiuii.  It  is  a  shame  that  some  people  should  have  spoken  in  such  tenns. 
The  man  who  says  he  is  a  red  man  should  be  ashamed  of  himself  while  he  is  wearing 
European  clothing.  Ho  should  bo  censured  for  speaking  in  such  a  manner.  Captain 
Blyth  issued  an  order  that  no  Kafir  in  red  clay  should  be  seen  along  the  public  roads. 
We  ourselves  do  not  want  the  red  i)eople.  Another  thing  I  wish  to  speak  about  is  that 
I  do  not  see  why  the  man  alone  should  be  punished  in  cases  of  adultery  and  seduction, 
both  parties  being  equally  guilty.  It  may  be  that  the  wife  purposely  goes  to  meet 
a  man  and  her  husband. catches  her.  Of  course  the  man  who  is  caught  ^rith  the  wife 
would  have  to  pay,  whereas  it  is  entirely  the  woman's  fault.  How  is  it  that  a  woman 
should  not  be  equally  punished  with  the  man. 

Faleni  said  :  I  am  one  of  the  red  clay  heathens.     Large  beer  gatherings  have  been 
)ut  down  at  our  own  request,  and  we  do  not  wish  to  recede  from  what  wo  proposed. 
We  have  all  agreed  that  a  man  shoidd  make  beer  for  himself  and  drink  it  at  his  own 
place. 

8409.  Sir  J,  D,  Barr]/,']  Under  the  present  law  here,  have  the  magistrates  heard 
seduction  cases  ? — Yes. 

8410.  And  ai-e  you  satisfied  with  that  law? — Yes,  we  are  satisfied  that  a  man 
shoidd  receive  compensation. 

8411.  Do  the  magistrates  here  also  cuteriain  cases  of  adultery  ? — Yes,  they  are  also 
heai'd,  and  the  people  are  satisfied. 

Slinga  said,  that  he  was,  for  his  part,  not  satisfied  when  the  woman  was  as  guilty 
as  the  man.  Why  should  the  woman  get  off  free,  and  the  man  have  to  pay  P  1  "^ill 
not  agree  with  those  who  express  themselves  satisfied.  If  my  wife  did  so  I  would  send 
her  away. 

8412.  Veldtman,  you  gave  us  to  understand  that  colonial  law  was  not  sufficiently 
good  for  keeping  public  order  ? — Yes. 

8413.  Is  the  law  here  good  now? — Some  are  partly  satisfied,  others  are  dis- 
satisfied. 

8414.  Wliat  are  they  dissatisfied  with  ? — At  first,  when  we  came  here,  brandy  was 
not  allowed  to  be  sold  in  the  Transkei.  That  was  a  good  thing,  for  it  enabled  us  to 
rise  as  a  nation.  Another  thing  was,  that  in  each  location  they  had  a  school  to  which 
every  man  was  requested  to  send  his  children,  and  this  law  was  enforced.  Large  beer 
drinkings  were  stopped. 
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8415.  "Well,  is  there  any  additional  law,  as  to  public  order,  that  yon  require  here  ?  VeldttHaH,and:^oe8 
— We  want  to  be  allowed  to  elect  a  Eiuropean  to  represent  us  in  Parliament.  *if  Tratukei. 

8416.  How  would  you  propose  to  elect  him  ? — The  same  as  is  done  in  the  colony,       -^^y  3  ^ggi^ 
by  vote. 

8417.  And  who  would  vote  here,  the  j)eoi)le  or  headmen,  or  both  ? — ^All  the  people 
both  black  and  white.     That  is  one  of  the  things  wo  shoiJd  like. 

8418.  Would  you  liave  every  man  vote,  or  would  you  limit  it  to  some  men  who  have 
property  ? — Only  fit  and  projier  persons. 

8419.  What  would  be  the  test  of  a  fit  and  i>ropcr  pei*son  among  you? — The 
magistrate  would  be  assisted  by  tlie  headmen  to  see  who  are  fit  and  proper  persons  to 
vote.  They  would  be  selected,  and  as  the  i)eople  ai'e  mostly  well  known,  fit  persons  to 
vote  would  be  chosen. 

8420.  Does  the  magistrate  liere  give  compensation  in  cases  of  theft  to  the  owner  ? 
— Yes. 

8421.  And  are  there  i)ublic  meetings  at  which  the  magistrate  explains  any 
matters  ? — Yes,  and  the  people  are  satisfied  with  the  laws  which  the  chief  magistrate 
framed. 


Bifffprworth,  Thnrtiday  afternoon^  'ird  Noventho'y  1881. 

8422.  Mr.  Statiford,']  "WTiat  is  your  opinion  as  to  ukulobola  ? — ^Veldtman  (on  be- 
half of  Fingoes)  :  With  regard  to  ukidobola,  this  matter  lias  been  phiced  before  us  as 
a  nation,  and  we  desire  the  Commission  to  allow  us  to  send  our  reply,  as  we  wish  to 
discuss  the  matter  fully.  Only  a  section  of  the  Fingoes  iu*e  present  to-day,  and  wo 
wish  to  represent  the  matter  fully  on  behalf  of  the  whole  nation.  With  regai'd  to 
polygamy,  questions  may  be  put  now,  as  we  have  already  discussed  the  matter  among 
ourselves. 

8423.  Is  polygamy  generally  practised  among  tlie  Fingoes  in  this  district,  and  i» 
it  a  custom  which  they  wish  to  be  continued  ^ — This  is  a  custom  of  whi(3h  we  approve. 
A  man  who  marries  many  wives  does  injury  to  no  one,  and  merely  adds  to  his  own 
stack  of  com  {imx)oi*tance). 

8424.  As  lobola  disputes  often  arise,  in  which  it  is  difficult  to  determine  the  facts 
in  dispute  ;  would  it  not  be  to  your  interest,  whenever  you  marry  any  wife,  that  you 
should  come  and  register  the  marriage  as  you  now  do  the  dcntths,  and  tlius  your  children, 
would  be  benefited  by  its  being  known  they  were  your  childi*en  ? — Makinana  says^  It 
is  a  proper  thing  that  a  man  who  manies  should  register  Ids  wives  and  also  the  dowry 
he  pays  for  them.     (Agreed  to  by  all.) 

8425.  Sliould  this  registration  be  compulsory  on  everyone   or  only  optional  ?- 
Makinana  :  I  think  the  registration  sliould  be  optional. 

Faleni  says :  If  a  law  be  left  optional,  it  is  not  a  law  at  all. 

Veldtman  says  :  No  objection  ha\-ing  been  made  to  a  man  marrying  many  wives, 
there  can  be  no  objection  to  registering. 

Langa  :  The  hut-tax  register  shows  how  many  wives  we  have  without  registration. 
If  a  wife  is  not  paid  for  in  hut  tax,  she  is  not  considered  as  a  wife  at  all. 

Slinga :  I  have  three  wives.  I  i)aid  cattle  for  each  of  them.  I  am  ready  to 
register  these  Avives  at  once. 

Diniso  (son  of  a  headman)  :  A  man  marries  several  wives  and  attaches  them  to 
the  sections  of  those  first  married,  and  we  think  it  hard  we  should  pay  hut  tax  for  each 
of  them. 

Muki  says :  Let  no  mamed  woman  be  recognised  who  is  not  registered.  A  woman 
for  whom  hut  tax  is  paid,  is  a  wife,  becaiLse  she  is  known  to  the  chief.  Any  other  is  an 
idvhazi, 

Diniso  says  :  Registration,  as  now  explained,  will  be  a  good  thing.     All  agree. 

8426.  Now  when  a  man  dies,  there  is  often  a  disp\ite  about  his  property,  and  the 
inheritance  of  his  childi'en.  These  disputes  ai'e,  in  many  cases,  settled  among  yourselves. 
Sometimes  these  disputes  cannot  be  so  settled,  and  are  referred  to  the  magistrate,  who 
has  power  to  settle  them,  sitting  alone.  Would  you  not  like  to  elect  three  or  four  of  your 
best  men,  who  know  native  law,  to  aid  the  magistrate  in  dealing  with  the  property  of 
niiuoi*s,  affected  by  such  disputes,  and  the  deaths  of  all  persons  should  be  reported  to  the 
magistrate  ? 

Veldtm.'ui  answers :  We  have  already  discussed  this  matter  among  ourselves,  and 
we  all  say  yea. 
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Veldtmtm.and Fiugoet         8427.  In  selecting  these  men,  should  all  who  pay  hut  tax  have  a  voice  in  the 
of  Ttamkei.        election,  or  how  ? — Veldtman :  We  shall  be  able  to  choose  such  men  for  .ourselves  in 

Nov.  3,  1881.       our  ovm  way. 

8428.  Could  you  tell  us  how  you  would  choose  them,  so  that  we  may  know  who  are 
really  your  choice? — We  should  call  a  general  meeting  at  which  the  matter  would  be 
publicly  discussed  with  the  magistrate,  and  there  the  meeting  would  decide  upon  the 
representatives. 

8429.  At  present  the  magistrate,  in  hearing  cases,  has  the  assistance  of  headmenP — 
Yes. 

8430.  Do  you  think  the  system  shoidd  bo  continued  ? — Yes,  in  all  cases. 

8431.  Do  you  like  the  present  system  on  which  these  men  are  chosen,  or  can  you 
suggest  other  means  of  choosing  ? — We  are  satisfied  that  the  magistrate  should  continue 
to  choose.     We  would  not  like  to  see  the  liouse  filled  vdih  jxirymen. 

8432.  Would  you  like  them  to  find  tlie  verdict  or  merely  advise  ? — ^We  wish  the 
magistrate  to  have  tlie  final  decision,  and  let  the  men  have  power  merely  to  ad\'i8e. 

8433.  Does  the  magistrate  now  take  ad\'iee  as  to  what  pimishment  he  should  impose 
before  he  imposes  it  ? — We  desire  the  magistrate  should  consult  the  men  as  to  the 
punishment  as  well.  It  used  to  be  the  custom  at  Nqamakwe.  The  system  which 
pleased  us  most  was  this :  That  after  the  case  had  been  fully  heai*d,  in  the  presence  of 
the  headmen  and  the  magistrate,  the  parties  concerned  left  the  office,  and  the  magistrate 
and  headmen  consulted  over  the  matter,  and  when  the  decision  and  judgment  had  been 
fidly  determined  upon,  the  parties  returned,  and  judgment  was  given  accordingly. 
This  was  the  system  carried  out  under  Captain  Bl}^h  at  Nqamakwe,  and  gave  the 
greatest  satisfaction  to  all. 

8434.  Suppose  the  magistrate  diffiTcd  from  tlie  eouncnllora  as  to  the  finding  or 
sentence,  what  then  ? — Such  a  case  as  that  could  not  happen ;  it  never  did.  Let  the 
final  decision  be  ^vith  the  magistrate  because  he  is  the  head  of  the  court. 

8435.  What  pass  law  ought  to  exist  here  ? — We  are  glad  this  has  been  mentioned. 
We  consider  that  we  are  very  badly  treated  by  the  present  law.  We  are  treated  just  as  the 
rebels  against  the  Government  are  treated.  You  get  a  pass  to  go  somewhere,  on  urgent 
business,  and  yo\i  have  to  call  at  a  string  of  offices  on  the  way  to  report  yourself,  and 
perhaps  wait  at  each  one  for  hours  before  you  can  be  attended  to.  We  wish  the  pass 
system  to  be  amended.  Why  were  our  free  passes  taken  from  us.  Those  were  passes 
which  satisfied  us  all.  If  there  is  no  '^)ther  way  out  of  this  difficulty,  then  let  us  have 
certificates  of  citizenship. 

8430.  If  you  have  these  certificates,  dishonest  men  might  steal  or  borrow  them. 
Do  you  see  any  objection  to  having  them  presented  yearly  for  renewal  ? — We  woidd  be 
satisfied  Avith  that. 

8437.  Have  you  an;yihing  more  to  say  about  the  p«as8  law  ? — Gume  says :  I  have 
marks  about  me  which  can  bo  identified.  No  one  coidd  borrow  my  certificate,  but  I 
have  no  objection  to  what  Veldtman  has  just  said. 

8438.  Have  you  an}i:hing  to  say  about  the  temu-e  of  land  in  your  district  P — ^We 
have.  We  want  that  an  industrious  man,  who  has  shown  marks  of  civilization,  and 
raised  himself,  should  receive  title.  He  could  bring  his  request  to  the  notice  of  the 
magistrate,  who  coidd  personally  inspect  the  improvements  he  had  made;  and  satisfy 
himself  that  he  was  deserving  of  a  title.  Cue  reservation  shoidd  be  made,  \'iz.,  that  the 
title  should  be  inalienable ;  whether  the  man  went  away  or  otherwise  he  should  have  no 
right  to  sell  the  land. 

8439.  If  he  should  leave  the  country  ? — His  heirs  should  have  it. 

8440.  If  a  man  has  five  wives,  and  children  by  each,  who  should  have  the 
property? — Let  the  eldest  son  of  the  chief  wife  succeed  to  the  land. 

8441.  Is  he  to  be  burdened  with  supporting  his  mother  and  the  rest  or  not  P — ^Let 
the  land  be  his.  The  son  steps  into  the  father  s  place  and  becomes  the  head  of  the 
family,  and  guards  the  interests  of  it.  He  would  be  bound  to  act  as  the  father  would 
have  done. 

8442.  Suppose  he  was  a  spendthrift,  and  did  not  ? — ^Let  the  case  be  taken  to  the 
office,  and  inquired  into,  in  the  ordinary  way. 

8443.  Can  a  man  will  his  propei*ty  out  of  his  family  by  yoiu:  law  ? — TSlo. 

8444.  Woidd  it  be  a  good  law  to  give  a  man  the  right  to  give  or  to  will  his  property 
away  from  his  family  ? — We  prefer  our  own  custom.  We  are  polygamists,  and  we* 
have  two  or  tliree  wives,  and  we  appoi-tion,  during  our  lifetime,  the  property  to  each 
house,  and  they  so  inherit.  We  do  not  think  a  man  should  have  the  right  to  cut  off 
his  relations. 

8445.  Is  there  any  property  which  a  man  may  hold  in  his  own  right,  apart  from 
his  family? — There  are  instances  among  us;  for  instance,  my  father  is  dead.  My 
mother  is  alive.    Certain  cattle  who  were  attached  to  my  mother's  house  are  reserved 
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and  kept  apart  by  nie.     They  are  peculiarly  my  property ;  when  I  die  they  descend  to  V^iman^midFingot* 
my  eldest  son,  and  are  treated  by  him  in  the  same  way.  ^  TrantAn. 

8446.  May  you  sell  those  cattle? — I  may  do  what  I  like  with  them.  Nov.  3,  I88i. 

8447.  Coiild  you  leave  them  to  a  stranger  Y — No,  I  cannot  divert  them  from  my 
eldest  son. 

844S.  In  native  law  can  anv  man  leave  anythiiiff  away  from  his  children  ? — No, 
he  cannot .  leave  anj'thing  away  from  his  family.  If  ne  wore  a  rich  man,  he  might,  on 
his  death-bed,  give  presents  to  persons  whose  claim  for  these  presents  would  be 
acknowledged  by  the  family. 

8440.  If  a  man  goes  to  the  colony,  and  becomes  rich,  and  has  only  a  brother,  and 
does  not  wish  to  give  his  brother  everything,  would  you  like  to  give  him  the  power  to 
leave  some  of  his  property  away  fi-om  that  brother  ? — We  do  not  msh  that  he  should 
have  the  power  to  leave  that  property  away  from  his  family.  If  an  heir  has  l)een  an 
undutif ul  fion  and  has  neglected  liis  father  and  family,  and  conies  back  to  claim  the  in- 
heritance to  the  (exclusion  of  youngerand  more  dutiful  sons,  in  such  a  case  it  should  be 
oj^en  to  the  magistrate,  on  complaint,  to  step  in  and  investigate.  Although  generally  we 
wish  the  law  to  remain  on  the  j^reviously  exi)ressed  lines. 

8450.  Are  you,  Veldtman,  exj)ressiiig  the  opinion  of  all  yoiu*  people  in  asking  for 
title  to  your  lands  ? — Veldtman  :  Yes. 

(One  man  Scays) : — What  will  the  poor  people  do  ? 

Almost  all  agree  that  Veldtman  has  expressed  their  wish. 

Sanga  says  :  We  have  no  objection  tliat  a  man  should  receive  title  to  tlie  ground 
he  actually  cultivates,  i>rovided  he  has  right  to  coimnon  gnizing  ground. 

8451 »  Do  any  of  you  like  to  live  in  villages? — None  of  us.  A  man  likes  his  own 
home,  he  has  lived  there  jjossibly  for  years.  VvHiy  should  he  be  removed  then,  like  a 
rebel,  and  brought  into  a  village  against  his  will.  When  we  live  in  villagers  we  quarrel 
continually  ;  vour  children  run  into  your  neighbour's  hut,  and  squabbling  results. 

8452.  Why  should  a  man  leave  his  own  kraal  and  move  away  from  the  giirdens  he 
has  cultivated  as  if  there  were  war  in  the  land  ? — Veldtuian  asked  them — -Do  any  of 
you  want  it  ? — All  say  no. 

8453.  Don't  you  like  to  have  the  power  of  raising  money  on  yom-  lainl  ? — Wo 
know  that  moi-tgage  of  land  means  its  alienation,  aud  we  don't  want  it.  If  a  man 
must  borrow  money  he  has  fi-iends,  let  him  find  personal  security. 

8454.  If  a  man  borrows  on  personal  security  and  cannot  pay,  sliould  he  be  allowed 
to  remain  on  the  land,  or  woulcWou  give  the  magistrate  the  power  to  order  the  land  to 
be  sold  among  the  Fingoes? — We  would  have  no  objec;tion  for  the  land  to  be  sold,  but 
onlv  to  a  Finj^o  of  this  district. 

8455.  You  would  like  to  elect  parliamentaiy  representatives  ? — Yes. 

845G.  Have  you  any  disputes  among  yourselves  as  to  grazing  and  water  rights,  or 
boundaries  ?  Would  you  like  regulations  framed  as  to  the  settlement  of  these  disputes 
so  as  to  guide  each  location? — We  Avish  that  in  any  matter  of  that  kind  the  iKJople 
should  be  calle<l  together  at  the  magistrate's  office ;  the  question  of  any  regulations 
affecting  land  or  water  rights  might  be  fully  discussed  there,  and  regidations  framed 
after  such  meeting  should  be  kept  in  the  magistrate's  office  for  the  guidance  of  the  people. 

8457.  A  big  meeting  cannot  discuss  such  things  well.  Woidd  you  not  like  four 
or  five  men  to  meet  the  magistrate  and  discuss  the  matter  ? — We  approve  of  the  sugges- 
tion that  representatives  should  be  chosen  by  the  people,  who,  in  (conjunction  with  the 
magistrate,  should  frame  such  regulations. 

8458.  In  settling  such  disi)utes  who  slioidd  deci<le  them  ? — The  magistrate,  or  if 
important  cases,  tlie  chief  magistrate,  let  him  decide,  and  any  regulations  framed 
should  be  submitted  to  the  cliief  magistrate  for  apj^roval.  We  wish  to  add  this.  This 
ccmntry  belongs  to  the  Fingoes  ;  we  wish  it  clearly  understood  that  we  don't  want  any 
man  of  any  other  tribe,  white  or  black,  to  receive  land  in  this  territory.  Tembu, 
Kafir,  Hottentot,  or  Bjisuto,  or  white  man,  should  not  receive  individual  title  in  this 
country,  which  belongs  to  tlie  Fingoes. 

8459.  Mr.  Stanford,']  Have  you  anything  else  to  add? — ^Veldtman:  We  say  that 
we  think  that  every  six  montlis  or  so  there  slioidd  be  a  public  meeting  at  the  residence 
of  the  chief  magistrate,  at  which  the  attendance  of  tlie  principal  men  of  Wie  Fingoes 
should  be  required  to  discuss  matters  of  public  interest.  Such  meetings  would  tend  very 
greatly  to  the  welfare  of  the  country.  They  would  dissipate  lies,  and  the  assemblage 
of  the  people  would  be  productive  of  general  hannony.  We  desu'e  that  in  each 
location  in  Fingolaud  under  a  hea<lman,  of  (iueen  Victoria,  there  shoidd  be  a  school  for 
the  education  of  tlie  chikb-en. 

John  liudla :  I  complain  that  Government  gives  money  for  our  children  to  be 
educated,  and  we  also  contribute,  but  the  children  don't  attend  regularly,  and  when 
the  Inspector  comes  roimd  he  finds  perhaps  only  five  children. 

XXN 
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Captain  M.   JBlffth^         Veldtman  says :  This  one  school  just  mentioned  must  be  an  exception.     There  are 

OM^.        *  plenty  of  schools  well  attended  in  Fiiigoland.     Let  the  last  speaker  go  home  and  talk 

Nov.  3,  1881.      *^  ^is  people.     Government  shoidd  not  be  troubled  about  a  matter  that  is  working  all 

right. 

Veldtman  (after  the  President  had  expressed  his  high  appreciation  of  their 
e^ddence)  says : 

We  thank  you  for  your  words  and  presence.  It  is  with  great  sorrow  we  continually 
find  ourselves  in  the  background,  in  spite  of  the  efforts  of  those  interested  in  us.  This 
press  hard  on  the  more  intelligent,  that  we  have  liot  always  been  able  to  express  our- 
selves. Among  such  stupidity  grains  of  sense  may  be  found.  Our  magistrate  does  not 
make  laws,  he  can  only  order,  perhaps  disagreeably  to  us  and  to  himself.  That  begins 
to  do  harm  among  the  peoi)le,  who  begin  to  blame  the  magistrate,  who  can't  help  mm- 
self,  so  tlie  trouble  begins.     I  think  we  should  have  been  in  a  far  better  state  if  the 

£>lan  which  this  Commission  has  adopted  had  been  followed  :  it  is  the  way  to  get  to  the 
leiii-ts  of  the  people.  You  have  come  with  kindness  to  find  oiu*  failings.  It  is  also 
very  evident  that  our  chiefs  are  as  pleased  as  we  are,  that  tliere  shoidd  have  been  this 
meeting  to-day.  My  servant  said  to  me,  "  Veldtman  we  are  pleased,"  but  I  judge  for 
myself  by  the  expression  of  their  countenances  that  they  are  so.  In  speaking  thus,  sir, 
I  am  speaking  on  behalf  of  all  here,  and  say  that  this  thing  will  make  us  feel  like  men. 


Captain  M.  Blythy  C.M.G.,  Chief  Magistrate  of  Transkei,  examined. 

8460.  Sir  J.  D,  Bfin'i/J]  Would  you  ad\'ise  registration  of  all  marriages  *t — I 
woidd. 

8461.  Toil  have  heard  what  the  Fingoes  have  said  ? — I  agree  with  them.  If  they 
clearly  understand  that  the  registration  is  not  taxation,  but  to  protect  their  own 
interests,  they  will  do  it.  It  should  he  compulsory  ;  as  the  man  remarked  who  said  a 
law  was  no  law  if  not  compulsory. 

8462.  How  would  you  make  it  compulsorj'  ? — By  a  penalty  on  the  headmen  and 
on  the  parties.  I  would,  however,  invalidate  an  miregistered  maiTiage,  as  that  would 
lead  to  questions  arising  therefrom  being  "  talked  "  among  themselves,  and  demanding 
the  authority  of  Government.  1  should  fine  whenever  non-registration  came  to  notice 
of  Government.  I  have  very  few  cases  of  disputed  inlieritance ;  the  native  law 
works  well.  All  deaths  are  reported  to  the  resident  magistrate  through  the  heiidmen 
— a  return  is  sent  monthly  to  the  chief  magistrate.  Birtlis  ai*e  also  reporte<i,  but  not 
so  generally  ;  I  think  non-reporting  should  be  subject  to  a  i>cnalty. 

8463.  Are  the  interests  of  minors  in  your  care  by  law  P — No ;  the  parties  are 
bound  to  report  deaths  to  the  resident  magistrate,  and,  if  they  see  proj^erty  wast^  to 
bring  it  to  ih^  notice  of  the  resident  magistrate.  He  has  the  power  to  appoint  a 
guardian  to  protec^t  property,  but  I  should  strongly  advise  the  appointment  of  the 
Orj^han  Chamber  ask^  for  by  the  Fingoes. 

8464.  "WTien  a  man  ill-treats  liLs  Avife,  and  she  runs  away  to  her  father,  and  the 
man  claims  his  \^ifc  or  ikazi^  what  do  you  do  ? — If  cruelty  is  proved,  and  the  wife  will 
not  go  back,  then  only  a  part  of  the  ikazi  is  to  be  returned ;  this  is  necessary,  as  without 
return  the  marriage  is  not  annulled,  and  vexatious  claims  woidd  aftenvards  arise.  In 
one  out  of  ten  cases  the  ill-treatment  is  groat.  Something  ought  always  to  be  returned, 
then  a  divorce  actually  takes  ]>laoe.  Kesident  magistrates  deal  A\'ith  such  cases,  and 
thus  virtually  divorce  under  Sect.  33  of  Marriage  Kegidations. 

8465.  f)on't  you  think  it  would  be  well  to  give  magistrates  the  power  of  granting 
divorces  in  cases  of  native  marriages,  by  native  custom,  celebrated  since  the  i)romulgation 
of  the  Transkei  Eegidations  ? — I  woidd,  certainly ;  with  a  riglit  of  ajipeal  to  tlie  chief 
magistrate. 

8466.  Would  you  recognise  any  settlement  amongst  themselves  amounting  to  a 
divorce  P — I  would  not. 

8467.  Is  there  any  hesitation  in  coming  to  the  magistrate's  courts  in  ukiUobola 
cases  P — There  is  not. 

8468.  Woidd  you  limit  the  nimiber  of  cattle  to  be  paid  P — No. 

8469.  Do  you  think  it  would  be  advisable  to  frame  a  code  of  criminal  law  for  these 
territories  P — Yes,  I  think  it  would  be  most  invaluable. 

8470.  Would  you  give  the  magistrates  power,  in  criminal  cases,  at  the  tiiid,  to  awaitl 
damages  to  the  injured  pariy  P — I  would. 

8471.  In  Tembuland  there  is  a  contract  by  which  certain  chiefs  decide  cases  by 
arbitration,  criminal  as  well  as  civil.  Would  you  give  this  power  to  any  chief  or  head^ 
man  in  this  district  P — I  woidd  not.      At  one  time,  headmen  here,  decided  cases,  but  I 


MINUTES  OF   EVIDENCE.  483 

found  the  result  was,  they  neglected  their  duties  and.  were  the  cause  of  much  confusion  Captain  Jf.   Bi^th, 
and  injustice.  C.M.G. 

8472.  Do  you  think  the  presont  j)a88  system  good  ? — I  think  it  most  oppressive.       ^^^  "3^881 
A  man  wanting  to  go  to  King  William's  Town,  luis  first  to  get  a  pass  from  his  magis-  * ' ' 
trate,  losing  thus  one  day,  then  he  must  have  it  endorsed  at  Komgha,  where  he  leases 

another  day.     In  King  William's  Town  he  must  report  his  amval  and  departure,  and  on 
his  way  hack  re])oi-t  again  at  Komgha.     Finally  he  retmiis  the  pass  to  the  magistrate. 

8473.  What  do  you  suggest  ? — I  see  nothing  better  than  to  return  to  the  certifi- 
cate system.  I  think  they  should  report  themselves  to  tlieir  own  magistrates  on  leaving 
the  district  and  to  the  headmen. 

8474.  Was  the  certificate  system  in  force  here  ? — No.  In  1*^1,  the  certificates 
were  abandoned  for  the  present  pass  laws,  which  have  lately  been  made  far  more  stringent. 
When  stock  is  driven  passes  should  be  required. 

8475.  How  about  a  holder  of  a  certificate  visiting  the  colony  on  horseback  ? — I 
think  that  a  man  mounted  should  have  an  additional  pass. 

8476.  In  framing  a  code  would  you  found  it  upon  colonial  law  or  not  ? — ^Almost 
entirely  upon  colonial  law,  adding  provisions  for  spoor  law  and  witchcraft  oases.  Adulteiy 
and  seduction  cases,  I  shoidd  treat  civilly. 

8477.  Would  you,  in  cidpable  liomioide,  allow  fine,  to  be  infiicted  ? — Fines  as  well 
as  imprisonment. 

8478.  Are  fines  infiicted  in  money  or  cattle  here  ? — Generally  in  money,  but  the 
people  bring  cattle  which  are  taken  at  a  valuation.  The  people  pay  more  in  money 
now  than  fomierlv. 

8479.  Woidd  you  lay  it  down  that  money  fines  shoidd  always  be  imposed  ? — I  see 
no  objection  to  that. 

8480.  Would  you  limit  the  application  of  spoor  law  to  locations  ? — I  woidd  apply 
it  to  villages  as  well  as  locations. 

8481.  Would  you  exempt  Europeans? — I  thiiik  if  they  desire  the  advantages 
they  shoidd  be  liable  to  the  penalties  of  the  spoor  law.     I  would  subject  myself  to  it 
I  consider  it  a  great  preventive  to  theft. 

8482.  Do  you  recommend  circuit  coui-ts  in  preference  to  a  local  Recorder  ? — I  do. 

8483.  Do  you  allow  prisoners  to  give  evidence  in  their  cases  ? — After  due  warning 
their  statements  are  heard. 

8484.  Are  prisoners  examined? — They  are,  and  I  think  this  practice  tends  greatly 
to  elucidate  the  truth. 

8485.  In  perjury  cases,  do  you  think  the  magistrates  should  have  the  power  of  at 
once  fining  the  offender  ? — I  think  it  woidd  be  better  to  have  a  fonnal  charge  brought 
agauist  the  man  before  another  magistrate. 

848G  Would  you  punish  a  prisoner  for  perjury  under  examination  ? — No,  I  would 
not  put  a  prisoner  upon  his  oath. 

8487.  By  Mr.  Af/Zi/f'.']  Do  you  tliink  it  would  be  i)Ossible  to  have  one  uniform 
system  of  laws  for  these  dependencies? — Y'es,  I  think  it  is  possible.  The  difBoidtieB 
in  the  way  ai*c  gi-eat. 

8488.  How  would  you  get  over  the  difficulty,  in  Tembuland,  of  chiefs  exercising 
judicial  powei*s  ? — I  should  pension  them  and  take  away  those  powers. 

8489.  We  are  told  that  a  contract  with  tJiese  men  has  been  made  in  regard  to 
this  privilege  ? — I  am  not  aware  of  this. 

8490.  Do  you  suggest  that  any  featiu'cs  of  Kafir  law  shoidd  be  embodied  in  the 
code  suggested  ? — Yes,  spoor  law  and  witchcraft  cases. 

8491.  Would  you  add  disjAites  arising  in  matrimonial  causes? — Yes. 

849:3.  Woidd  not  your  views  be  suiHciently  met  by  introducing  colonial  law  en 
hloe ;  engrafting  upon  it  provisions  for  the  mattei's  you  have  mentioned  ? — I  am  not 
sufficiently  ac<]uainted  with  colonial  law  to  say  ;  so  far  a«  I  know  it,  I  think  the  people 
are  fit  for  it.  Here  we  administered  native  law,  and  fi-om  time  to  tinie  we  imi)orted 
parts  of  colonial  law  as  they  were  re(pui'ed  until  the  regidaticms  of  1879  wore  introduced. 
A  fee  of  lOs.  covers  all  expenses  in  civil  (*ascs.  Witnesses  are  not  paid.  Our  great 
object  has  been  to  lessen  the  expensc^s  of  cases. 

8493.  Mr.  St'n{for(l,~\  Do  you  think  the  natives  in  the  colon}'  shoidd  be  placed 
under  a  special  code  of  laws  as  well  as  those  in  the  dependencies  ? — Yes,  I  do.  There 
is  great  dissatisfaction  amongst  the  natives  in  the  colony.  They  feel  that  they  are  shut 
out  from  the  magistrates  at  present. 

8494.  Would  you  recommend  constituting  the  dependencies  into  a  separate  pro- 
vince under  the  control  of  the  Cape  Government  ? — Anything  which  may  tend  to  remove 
native  questions  from  the  region  of  pai-ty  politics  would  be  well,  but  by  constituting  them 
into  a  separate  province  there  would  be  great  diificidty,  and  the  pro\ince  would  be  re- 
moved from  the  aid  and  assistance  of  the  colony  in  time  of  need,  and  for  advancing 
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Ztdala^  TaHU^Georg$^  reproductive  works.     I  think,  however,  tliis  is  cloar ;  that  no  matter  should  beoome  law 
#iw/  other  Fiiiffoet  o/here,  beforo  the  feeling  of  the  districts,  with  regard  to  the  propose«l  changes,  shall  be  as- 

' *  certained,  and  that  feeling  oould  best  be  asc*ertuined  by  calling  meetings  of  the  several 

Nor.  4,  1881.       districts  to  find  out  the  public  feeling. 

8495.  Are  ilie  Fingoes  advanced  to  a  stiite  fitting  them  for  the  franchise  ? — I  have 
heard  what  Veldtman  sjiid.  The  Fingoes  are  advancing  but  are  not  vft  sufficiently 
advanced,  l^olitical  intrigues  would,  in  canvassing  for  votes,  do  a  great  deal  of  mischief. 
Iha\e  obsen'ed  and  niai*ked  changes  in  the  condition  of  the  Fingoes  since  I  first  knew 
them  twelve  years  ago.  There  are  more  children  at  school,  an<l  there  arc^  other  signs  of 
advancement,  in  spite  of  the  sad  wars  and  unsettled  state  of  the  whole  Traiiskeian 
Territory  since  1877.  There  are  two  great  parties — ^the  heathens,  and  those  who  have 
adopted  civilizedliabits  and  (.liristianity.  The  latter  hate  war,  and  are  really  the  safety 
and  backbone  of  the  country,  and  but  for  them  the  whole  of  the  country  would  liave 
been  wrecked  last  October.  I  beg  to  say  that  while  in  Cai)e  To>\ii  1  was  informed  by 
the  Goveninient,  that  neither  myself,  nor  the  two  magistrates  in  Gcalekaland,  have 
any  legal  status  nor  i)ower  to  enforce  any  law  there ;  and  this  I  tliiuk  recpiires  most 
immediate  and  prompt  attention. 


Suftcncorffiy  Noccmher  it/t^  1881. 


PRESENT  : 

Sir  J.  D.  Barry  (President), 

W.  E.  Stanford,  Esq.  |  J.  Ayj.iff,  Esq. 

E.  S.  Holland,  Esq. 

Zalalo^  Tanf/fty  GeorgOy  and  nine  other  natives  and  headmen  from  the  Nqamakwe 

District,  Transkei,  called  in  and  examined. 

8496.  Sir  J.  I),  Barn/,  addressing  the  witnesses  said :  There  was  a  meeting  held 
here  yesterday,  of  the  men  of  the  Butterworth  <listrict .  They  cam<»  to  meet  the  Commission 
ap|M)inted  to  inquii*e  into  tlie  native  laws  and  customs.  The  objec^t  of  this  meeting  has 
l)een  to  ascertain  the  existing  native  laws  an<l  customs,  and  how  far  the  peojile  ore  satis- 
fied with  those  laws,  and  whc^ther  they  would  like  any  changes  to  be  made.  First  of  all 
we  touched  u|>on  the  question  of  ukulobola.  With  reganl  to  that,  the  headmen  said 
there  had  been  a  meeting  held  befoixj  Capt.  Bl^-th,  in  refercnc^o  to  th(»  same  subject, 
and  they  desired  that  an  opportunity  should  be  afforded  them  of  meeting  together  and 
sending  us  their  views  on  the  question  next  week;  and  to  tliis  the  Commission 
consented.  The  next  question  touched  upon,  was  that  of  polygamy,  and  on  that  subject 
the  polygamists  told  us,  that  they  were  in  the  habit  of  marrying  more  wives  than  one, 
and  that  it  was  a  custom  they  liked,  and  which  they  wished  to  be  continued.  The 
next  matter  was  tliat  of  inlieritaiice,  and  they  tohl  us  they  wished  the  laws  of  inheri- 
tance to  be  carried  out  in  futiu^e  as  heretofore.  The  next  point  rcfenvd  to  was  that  in 
regard  to  the  sale  of  brandy  in  the  ^listrict,  and  the  Fingoes  sjiid  that  thry  did  not 
wish  it  to  be  introduced  into  this  country.  In  reference  to  the  iiativ(»  law  of  inheritance, 
there  was. this  point  on  whioh  they  parti<'ularly  tou<;hed,  that  tho  Fingoes  would  like  a 
certain  nimiber  of  headmen,  selected  by  themselves  and  the  magistrate,  to  sit  with  the 
latter,  and  have  the  guaixlianship  of  estates,  and  look  after  the  interests  ot  minors  ;  this 
was  a  request  made  by  the  people  themselves.  They  were  then  asked  if  they  had  any 
wish  to  express  in  regard  to  the  occupation  of  lauds,  and  in  re]>ly  to  this  question  they 
said  that  they  ^\ished  that  people,  who  had  proved  themselves  to  be  industrious,  and 
had  improved  their  holdings,  shoidd  be  allowed,  uj>on  the  approval  of  the  magistrate,  to 
receive  titles  to  the  kraals  they  occupied  and  their  own  cultivated  lands,  but  that  all 
the  rest  of  the  people  sliould  remain  in  occupation  of  the  land  in  conmion,  as  they  are 
at  present,  and  that  tliis  provision  should  be  made  in  their  title,  that  it  should  te  in- 
alienable, and  that  a  man  should  not  be  alloweil  to  sell  his  land  to  anyone,  but  that 
if  he  fell  into  debt,  and  the  land  had  to  be  sold  to  pay  eu(.h  debts,  the  land  should  onl}' 
bo  sold  to  natives  in  the  district.  Another  point  brought  forward  by  the  people 
yesterday,  was,  that  they  shoidd  send  representatives  to  parliament.  And  in  reference 
to  the  question  of  water  rights,  and  disputes  in  regard  to  boundaries,  and  gaidens,  they 
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thought  that  ^  number  of  the  leading  headmen  might  h(^  elected  from  among  thenioelves  ^^aia,  Ta*da, 
to  fnime  regulations,  and  that,  after  tlie  api^roval  of  such  regulations,  they  fihould  be  *"    ^^Tramkci 

administered  by  the  magistrate  of  the  district.     With  reference  to  the  general  lf4ws,  

they  wished  that  the  best  points  in  the  colonial  laws,  and  the  best  points  in  the  Kafir  Nov.  i,  \i 
laws  should  be  combined  for  their  benefit,  and  that  they  would  like  those  laws  to  bo  framed 
into  a  WTitten  code.  I  wish  you  to  miderstand  that  all  these  Were  points  brought  forward 
by  the  people  themselves.  -We  have  only  (;ome  here  to  listen.  At  present  we  have  no 
suggestion  of  our  own  to  make,  and  we  are  merely  getting  information  fi-om  you  as  to 
what  is  best  to  be  done.  I  Avisli  to  know  from  you,  whether  you  approve  of  the 
suggestions  winch  were  received  from  the  people  of  the  Butterworth  district,  or,  if  there 
is  any  point  on  which  you  wish  to  express  a  different  oj)inion,  I  shall  be  pleased  if  you 
will  do  s  J  ? 

Zalala  (Christian)  in  reply,  said  :  I  will  follow  out  the  points  mentioned, 
in  detnil.  The  custom  of  ititonjunc  we  do  not  want  at  all,  neither  do  w-e  want  the 
circumcision ;  but  w^here  the  rite  is  practised  let  it  be  done  privately.  Where  beer  is 
made  in  large  quantities,  even  our  own  beer,  we  do  not  want  large  congregations  of 
people  and  beer  drinking  to  go  on.  I  have  nothing  to  say  in  reference  to  the  brandy, 
because  we  objected  to  that  a  long  time  ago.  It  is  very  bad  and  causes  destruction 
among  oiu*  people.  We  are  pleased  that  all  the  worst  points  in  our  law  shoidd  be  taken 
out,  and  all  the  bad  features  in  the  white  man's  law  should  be  done  away  with, 
and  that  the  good  remaining  in  both  should  be  made  into  a  law  for  us.  We  have  no 
complaint  to  make  against  our  magistrate,  but  we  do  not  like  the  magistrate  settling  a 
case  by  himself,  because  there  are  some  of  our  customs  which  are  very  good ;  we  do  not 
want  them  done  away  with.  We  are  thankf  id  that  the  law  of  inheritance  shoidd  remain  the 
same  as  at  present  among  ourselves.  We  are  very  glad  to  have  a  man  amongst  us 
who  improves  his  place,  and  that  he  should  get  a  title  to  it.  This  would  have  a  good  effect, 
and  would  make  people  improve  their  j)roperty.  With  reference  to  polygamy,  I  cannot 
follow  it  out  properly,  because  there  are  some  men  who  like  a  number  of  wives  ;  others 
do  not  like  it.  That  question  would  be  better  answered  by  older  men  than  myself.  As 
for  as  I  am  concerned,  I  am  quite  satisfieil  Avith  one  wife.  I  do  not  want  to  know 
anything  about  the  system  of  ukulobola.  We  had  a  meeting  some  time  ago,  but  the 
subject  is  very  deep,  they  could  not  decide  what  road  to  take  in  reference  to  it :  and 
would  take  time  to  consider. 

Tanga  said :  I  should  like  to  commence  with  ukulobola.  The  reason  for  that 
system  is  that  we  want  money  for  our  children,  for  the  purpose  of  meeting  the 
expenses  we  have  gone  through  in  bringing  them  up.  If  a  man  does  not  get 
anything  for  his  daughter  lie  suffers  loss.  If  a  man  has  not  paid  cattle  for  a  girl, 
he  takes  her  home,  ill  treats  her,  and  tlu'ows  her  off  i\i  his  wdll.  They  look  upon  a  girl 
who  has  not  been  paid  cattle  for,  as  a  woman  picked  up.  The  father  always  calculates 
that  lie  should  get  his  brea<l  from  his  daughter  before  he  gives  her  up.  He  says,  this 
girl  was  given  to  me  by  Grod  Avithout  my  kno>ving  it.  That  is  the  reason  we  do  not 
like  to  let  o:ir  cliildren  be  lost.  We  think  it  hard  that  some  men  should  try  and 
deceive  Grovomment,  and  say  that  they  do  not  expect  dowry  for  their  children.  We 
are  the  children  of  Goveniment,  if  there  is  aii}i:hing  with  which  we  are  not  satisfied, 
we  will  bring  it  before  its  notice.  AVlien  our  children  die  we  report  it  to 
Government.  These  children  are  kept  on  account  of  Government,  and  for  the 
benefit  of  Government.  That  is  all  I  have  to  say  in  regaixi  to  ukulobola.  Now 
in  reference  to  polygamy,  the  custom  has  been  continued  so  long  that  it  is  difficult  to 
deal  with.  We  could  originally  have  stai-ted  with  one  wife,  but  Government  have 
only  brought  this  thing  to  our  notice  when  we  have  ten  wives.  [Here  it  was 
explained  to  the  meeting  that  the  Commission  were  only  obtaining  knowledge 
with  regard  to  ]>olygamy,  with  a  view  to  deal  with  it,  the  same  as  in  regard- to  their 
other  customs.]  Tanga,  continuing,  said  :  They  stai-ted  with  polygamy,  and  have 
gone  on,  and  even  now,  a  man  at  my  age,  has  as  many  as  ten  wives.  A  person  who 
would  object  to  it  would  perhaps  be  a  very  young  man,  who  has  not  long  married,  and 
has  one  wife,  it  would  be  sufficient  perhaps ;  but  an  older  man  woidd  not  object  to  it, 
because  he  would  have  children,  and  it  would  be  disgraceful  now  for  a  man  ha\diig  a 
number  of  \vive8  and  children  to  throw  them  over  and  say,  I  merely  want  to  have  the 
offspring  of  one  wife,  and  then  he  would  be  frightened  at  Government  and  would  be 
like  an  outcast.  That  is  the  point  which  puzzles  us.  In  reference  to  the  land,  some 
men  would  become  old  men  and  the  land  would  never  be  improved.  He  would  become 
an  old  man  and  remain  stationai*y.  There  ai-e  people  who  are  dissatisfied  and  who  are 
continually  crying  out.  There  are  other  men  who  have  lived  beside  the  Government, 
who  have  grown  up  and  fed  their  flocks  on  this  ground.  And  they  very  often  trespass, 
and  they  are  coming  down  upon  us,  and  if  they  refuse  this  grazing  ground  the^'e  is 
potMog  to  live  upon. 
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J.  Jr.  Orpen,  Esq.,         8497.  Have  these  two  speakers  represented  both  sides  of  the  questioD  P — ^Yes. 

l^u.lS^;:SCd"         8498-  ^^  ^  you  married  ?-Vc8. 

841)9.  Have  you  any  ohilaren  ? — Yes. 

April  29,  1882,  8500.  How  would  you  like,  in  tlie  event  of  your  death,  to  have  your  property 

divided  ? — For  my  part  I  should  i)refer  to  have  my  propei-ty  loft  to  my  wife  and  oldest 
son.     And  the  rest  of  my  children  would  get  some  small  portion. 

8501.  Would  you  have  your  wife  made  guai\lian  to  look  after  the  interests  of  the 
eliildren  ? — No,  I  would  prefer  my  son  t(3  bo  lieir. 

8502.  Would  you  like  tlie  power  to  will  away  youi*  property  as  you  like,  or  would 
y(Mi  prefer  that  the  hiw  sliould  say,  you  shall  not  do  as  you  like  ? — I  would  not  like  the 
power  to  will  away  my  ja'ojjert}'. 


Cape  Touii,  Satunlat/,  29th  April,  1882. 


rUKSENT  : 

J.  Ayliff,  Esq.  (in  the  Chair). 

W.  E.  Stanford,  Esq.  |  Hon.  T.  Upingixin. 

J,  M,  OrpvH,  Esq.,  Acting  Governor's  Agent  in  Basutoland,  examined. 

8503.  Mr.  Ay  lift',']  You  were  acting  Governor's  Agent  in  Basutoland  ? — Yes. 

8504.  I  believe  you  have  been  a  great  many  years  in  South  Africa  ? — Yes,  sinoe 
1846. 

8505.  And  I  also  believe  you  have  had  many  excellent  opportunities  of  studying 
native  character,  and  native  laws  and  customs  ? — I  have  had  a  great  many. 

8506.  Will  you  mention  what  capacities  you  have  filled  at  different  times  ? — ^I 
was  first  a  member  of  the  Free  State  Volksraad,  and,  as  such,  was  especially  employed 
in  diplomatic  rehitions  with  regard  to  ]3a8utoland.  I  was  then  Landdrost  of  Winburg 
and  Harrismith,  in  the  Free  State,  and  had  charge  of  half  the  Basuto  border.  This 
lasted  about  three  years,  from  1853  to  1856,  or  from  1854  to  1857.  Ever  since  then  I 
have  been  more  or  less  connected  with  Basutoland,  and  was  upon  intimate  terms  with 
the  Chiefs. 

8507.  Have  you  had  any  relations  with  aiy  other  natives  ? — I  was  British  ^Resident 
in  the  St.  John's  Territory, — that  fonned  two-thirds  of  independent  Kafirland  at  that 
time ;  and  I  established  Govenmient  in  the  country  known  as  Griquland  East,  im- 
properly 80  called.  I  was  brought,  (jonsetpiently,  in  contact  with  the  native  tribes 
of  that  temtory. 

8508.  Have  you  observed,  in  all  these  various  tribes,  any  regular  system  of  Govern- 
ment which  obtains  amongst  them  ;  I  am  referring  to  theii*  aboriginal  state  P — I  can 
hardly  call  it  a  regular  system,  but  still  it  is  a  system. 

8509.  Laws  and  customs,  I  suppose,  are  noticeable  as  existing,  and  are  recognized 
by  the  i)eople  ? — ^fes ;  customs  having  the  forco  of  laws. 

8510.  Is  there  any  sort  of  uuifonnity  in  these  customs  amongst  the  different 
tribes  ? — General  imiformity,  I  think. 

8511.  Is  there  an  analogy,  for  instance,  between  the  laws  and  customs  which 
govern  the  Basutos,  and  those  by  which  the  Katii*  tribes  ai'c  j^ovemed  ? — Yes,  there  is 
considerable  analogy. 

8512.  Have  you  made  anything  like  a  careful  study  of  those  laws,  in  order  to  be 
able  to  tell  us,  whether  they  are  so  well  und(}i-stoo<l  by  the  chiefs  and  headmen  that 
they  recognize  them  with  the  same  and  equal  respect  ? — I  think  tfiey  do,  and  I  believe 
they  are  generally  recognized  ;  for  instance,  ITmhlonhlo  once  came  to  me  and  told  me 
off  hand  before  his  i>eople,  the  whole  of  their  laws,  which  I  wrote  down,  as  fast  as  he 
cH)uld  tell  me.  Ho  came  to  me  with  his  tribe,  to  incpiiro  what  laws  and  customs  the 
Govenmient  would  recognize,  and  what  they  would  disapprove  of. 

8513.  Mr.  UpiiKjtonJ]  Does  that  memo,  happen  to  be  in  existence  ? — I  am  afr&id  it 
was  burnt  in  the  C.^ourt-house  at  Tsolo. 

8514.  Mr.  At/Iiff,]  Do  you  remember  what  branches  of  the  law  it  referred  to 
generally  ? — He  si>oke  alx)ut  those  laws  dealing  with  theft  and  property,  as  well  as  others. 

8515.  You  mention  theft ;  did  it  a^ipoar  to  you,  from  what  he  said,  that,  according 
to  their  customs,  the  offence  of  theft  is  dealt  with  as  f\  criminal  offencCi  or  only  as  a 
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claiin  for  damages  by  the  person  who  suffered  ? — lie  said,  that  in  his  tribe,  it  was  /.  M.  (hpen,  Esq.^ 
considered  as  both  a  crime  against  the  indiA-idual,  and  a  crime  against  the  state.  AffenfinBaHutok^! 

8516.  Did  he  say  that  any  officer  of  state,  in  the  case  of  the  offence  being  committed,  

took  the  part  of  pnbUc  prosecutor,  or  that  it  was  found  necessary,  on  behalf  (jf  the  state,      April  29,  1882. 
to  prosecute  for  the  offence,  or  did  i>roceedingR  rest  with  tlie  individual  ? — I  think  he 

said  that  the  individual  prosecuted,  but  that  the  coiut  fined  for  the  benefit  of  the 
Government,  as  well  as  gi^'ing  the  principal  portion  of  the  fine  to  the  individual ;  but 
the  individual  prosecuted. 

8517.  What  was  the  usual  character  of  the  penalties  ? — Fine  always. 

8518.  And  do  you  remember  whether  any  part  of  the  fine  went  to  any  other  person 
besides  the  prosecutor  ? — Some  to  the  court. 

8519.  When  you  were  in  Ii'mhlonlilo's  country  when  yon  Avere  governing  it  did 
you  allow  yourself  to  be  governed  by  those  native  laws  in  dealing  Avith  the  i>eople  *^ 
— In  administering  the  law,  I  followed  native  laws. 

8520.  Then  in  cases  of  theft  you  always  inflicte<l  the  penalty  of  fine  ? — Yes,  always. 

8521.  How  did  you  deal  with  other  crises,  such  as  assaults  ^ — I  pimished  them  as 
offences  against  the  state. 

8522.  By  fine  P — ^Yes,  by  fine  ;  I  never  acbninistered  any  other  piuiishment  but 
fine,  whilst  in  the  country. 

8523.  Had  you  any  ca-ses  of  murder  to  deal  with  P — Yes. 

8524.  How  did  you  deal  with  such  cases  ? — By  fine. 

8525.  In  dealing  with  these  cases,  had  you  any  assistance  or  co-operation  from  the 
chiefs  ? — I  sometimes  allowed  a  chief  to  be  present  to  assist,  and  to  give  his  opinion, 
and  to  be  a  sort  of  amkus  curiae, 

8526.  I  want  to  ask  you  that,  because  T  wish  to  learn  whether  the  chiefs  approved 
of  the  form  of  proceeding  you  adopted  ? — I  fined  the  chiefs  themselves  for  murder,  and 
they  thanked  me  for  punisliing  them. 

8527.  But  did  it  appear  to  them  th(it  you  were  acting  consistently  with  their 
customs  ? — Quite  so. 

8528.  Then  it  appeared  to  you,  that  the  course  jou  took  was  conformable  vd\h 
Kafir  custom  ? — ^Entirely. 

8529.  When  a  ease  was  reported  to  you,  what  steps  did  you  take  to  bring  the 
accused  person  before  you  ? — I  sent  a  me88(»nger,  summoning  him  to  appear. 

8530.  Did  you  never  have  a  person  taken  into  custody  on  the  occasion  of  tlie 
charge  being  first  made  to  you  ? — I  did  not  tliink  that  necessary  ;  they  always  api)eared 
at  once  ;  I  do  not  remember  ever  having  had  a  i)er8on  taken  into  custody. 

8531.  Then  when  you  got  the  man  before  you,  who  made  the  charge? — My  clerk, 
I  think. 

8532.  Not  the  complainant ;  I  am  speaking  of  assaults  ? — The  complainant  made 
his  own  charge. 

8533.  What  course  did  you  take  in  tlie  examination  of  witnesses  ? — I  first  let  the 
complainant  examine  them,  then  the  opposite  i>arty  examined  them,  and  then  the  court 
examined  them. 

85ti4.  Did  you  allow  any  sort  of  examination  of  the  accused  person  ? — Yes,  there 
was  a  thorough  cross-examination. 

8535.  By  whom  ? — By  the  parties  or  their  friends.  I  may  say,  that  I  once  saw  a 
case  tried  by  a  native  chief,  Makaula,  or  his  councillors,  whilst  in  that  countiy  ; 
he  was  not  then  under  British  jurisdiction,  and  the  way  the  trial  was  managed  was 
this : — The  councillors,  at  the  kraal  of  the  chief,  sat  in  one  i)la(^e,  in  a  large  open  space, 
and  the  two  parties  to  the  suit  were  arranged  on  either  side,  fonuing  an  equilateral 
triangle  of  some  twenty  yards  a  side.  One  of  the  parties  then  oi)ened  the  case,  and 
stated  all  particidars.  AVTien  they  had  finishe<l,  then  the  other  side  replied.  The  court 
next  called  out  one  or  other  of  the  men  and  examined  both  parties.  Then  a  witness  was 
brought,  wly  had  been  kept  some  distance  apart  from  tlie  others,  and  this  witness  was 
examined  and  cross-examined  by  all  three  parties  in  the  same  way.  Then  another 
witness  was  brought,  and  so  on. 

8536.  Was  it  a  ciiminal  charge  ? — ^No,  it  was  a  case  of  do\\Ty ;  a  civil  action. 

8537.  Who  pronounced  the  derision  of  the  aowri  ? — The  headmen. 

8538.  Was  it  their  verdict  or  the  cliief 'sP — The  chief  left,  and  the  headmen  gave 
the  verdict. 

8539.  In  what  part  of  the  country  did  this  take  place? — It  was  in  Makaula's 
ooimtry*     It  was  at  the  time  unannexed. 

8540.  So  that  the  proceedings  were  according  to  Kafir  custom  P — Yes. 

8541.  And  did  the  whole  of  the  ])roceeding8  seem  to  you  to  be  conducted  consis- 
tently with  justice  and  fair  play  ? — They  seemed  very  oixlerly  and  in  fair  play. 

8642.  What  I  want  to  know  from  you  is,  whether  from  your  experience  and 
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/.  M.  Orptn,  Esq.,  knowledge,  you  think  there  is,  in  the  Kafir  system,  any  such  rules  and  forms  of  law 
Acting   -^^T^^'/  which  we  could  now  formulate  and  jmt  into  some  sort  of  code  for  their  own  government  P 

.  '  — I  think  80 ;  the  customs  might  be  collected  and  formidated.- 

April  29,  1882.  8543.  I)o  you  think  they  are  so  C()mi)rehonsive  that  tliey  woidd  meet  every  case  of 

"sdolation  of  the  law  which  wo\d<l  arise  ? — I  think  so,  hut  I  described,  in  one  of  my 
reports  upon  that  coinitry,  how  I  thought  tlioso  could  be  (collected,  and  I  believe  that 
report  was  published  in  one  of  the  Blue  liooks.  I  am  under  the  impression,  in  fact- 1  am 
almost  sm*e,  that  my  report  published  in  the  Blue  Book  of  1875,  gives  these,  though 
there  was  some  omission  in  it.  Two  sessions  ago  I  called  for  the  papers,  and  the 
omitted  part-  was  published. 

8544.  Are  you  prepared  to  make  a  ro(jommendation  now,  and  say,  that  the  annexed 
ten-itories  shoidd  be  govornod  by  a  modified  system  of  native  law  and  custom  ? —  I  think 
so,  I  believe  it  should  be  ;  but  1  think  thore  would  be  some  danger  in  making  nativp 
ciLstoms  too  hard  and  fast,  and  (Toaiing  things  law  which  are  in  the  course  of  change, 
and  which  might,  with  benefit,  be  altered  or  dro2)pe(l  altogether,  since  they  are  only 
customs. 

8545.  Can  you  oblige  us  by  giving  the  reasons  which  led  you  to  the  conclusions 
you  have  just  stated  ? — I  think  that  the  laws  of  the  people  have  grown  about  them, 
and  form  pai-t  of  their  mind  and  of  their  whole  ideas,  and  to  introduce  a  foreign  law, 
at  once,  would  startle  these  people,  and  make  them  exceedingly  dissatisfied,  whereas 
with  their  owm  laws  they  woidd  be  satisfied.  But  some  of  their  laws  are  not  as  good 
as  they  might  be,  and  I  think  these  might  be  gradually  improved  upon,  by  acting,  in 
the  first  instance,  on  the  people  tliemselves,  and  inducing  them  to  see  and  understand 
what  was  dangerous  and  wi'ong  in  th(»se  lows,  and  getting  them  (the  people)  gradually 
to  modify  them  ;  for  instance,  their  laws  in  regard  to  polygamy,  and  matters  eonnectod 
with  their  social  condition  as  concerns  the  women. 

8546.  Suppose  such  a  system  was  adoj)te<l  for  the  govennnent  of  these  people  in 
the  dependencies,  woidd  it  not  b(»  inconsistent  with  the  way  in  which  the  natives  m  the 
colony  are  governed,  and  would  not  there  be,  in  consequence,  some  embarrassment  and 
difficidty  ? — I  think  that  that  difliculty  niiglit  be  got  over  l)v  native  law,  in  connection 
with  purely  native  matters  being  administere<l  in  the  colony,  the  same  way  as  they 
are  in  the  de])endencies  and  temtories  in  question. 

8547.  Woidd  not  that  cause  the  evil  of  a  double  system  of  law  in  the  colony  ? — 
There  are  double  sys<  ems  of  laws  in  England ;  for  instance,  tliere  is  the  custom  of 
gavelkind,  and  different  ciustoms  in  regard  to  marriage  in  the  several  king<loms. 

8548.  I  imdei'stand  you  wmdd  not  recommend  us  to  adopt  a  hard  and  fast  system 
of  Kafir  laAvs  and  customs  ? — Yes. 

8549.  How  would  yon  recommend  any  changes  to  be  elfectcnl,  any  alterations  and 
improvements  Y — When  possible,  I  would  effect  improvements  by  mo\ing  the  people 
themselves  to  modify  their  o\mi  customs. 

8550.  What  machinery  woidd  you  use  foi  getting  tliem  to  take  any  action? — 
Bring  the  people  in  s(mie  way  into  council. 

8551.  Have  you  not  observed  that  the  laws  of  tlie  Kafirs  are  usually  made  by  the 
chief  and  his  permanent  councillors  without  reference  to  the  people  ? — No,  I  think 
that  the  laws  have  all  grown  up  among  the  people,  and  are  only  administered  by  the 
chief. 

8552.  Are  there  any  instances,  in  your  exp<'rieiice,  in  which  laws  have  been  changed? 
— I  do  not  remember  any.  I  tliink  Mosli(>sh  once  forbade  circumcision,  but  during  the 
wai^s  the  custom  was  revived.  The  same  chief  also  published  a  law  against  the  sale  of 
brandy  in  Basutoland ;  otherwise  I  liardly  know  of  any  law  proclaimed  by  the  chief. 

8553.  Moshesh  also  published  a  law  against  killing  for  witchcraft? — ^Yes,  he 
altered  and  modified  the  law  there  (;ompl(;tely,  but  that  was  aft(T  long  council  with  the 
tribe,  and  it  is  remarkable  that  this,  of  the  three  laws  which  Moshesh  made  idtering  the 
customs  of  his  peo^de,  is  the  only  one  which  has  on  th(^  whole  held  its  ground**  Regard- 
ing it,  he  imdeiTuined  the  ])rejudiccs  of  his  people,  and  thoy  agreed,  at  length,  in  council 
that  accusation  for  witchcraft  was  generally  false  and  malicious.  lie  did  this  before 
he  knew  Europeans,  and  there  was  little  killing  for  \\dtchcraft  afterwards  in  his  tribe. 
The  law  against  selling  liqiior,  and  that  putting  a  stop  to  circumcision  have  both  been,  to 
a  great  extent,  failm^es.     These  were  his  individual  commands. 

8554.  Was  the  council  in  j)if so.s  ? — Yes,  and  in  which  he  proved  to  the  people  that 
the  accusations  for  witchcraft  were  false. 

8555.  Are  you  aware  of  any  custom  or  practice  amongst  the  Kafirs  at  all  analogous 
to  the  cust(mi  of  holding  jfifsofi  in  liasutoland  ? — Yes.  ^. . .     -  - 

855G.  Will  you  describe  it  ? — Yes,  I  will  take  Umhlonhlo,  for  instance.  Before 
he  was  taken  over  by  the  Govennnent,  as  well  as  after  being  placed  under  the  Qt)vem- 
ment ;  whenever  I  met  him  and  he  had  to  speak  about  matters  concerning  the  whole  of 
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liis  people,  he  collected  the  tribe ;  that  is  to  say,  the  principal  men  of  the  tribe,  who  sat  /.  Jf.  Onpen,  Esq., 
apart   from   him   altogetlier,    and   they   consulted   like   a   parliament  by  themselves.  ^*'*^.  ^^2^ 

Megsengers  passed  between  the  chief  and  these  men,  who  communicated  the  decision  of  

the  tribe  to  him,  and  then  he  announced  the  decision.  Afterwards,  when  he  was  under  April  29, 1882. 
the  Government,  wliilst  tliey  were  consulting  about  matters,  they  continued  to  follow 
the  same  mode  when  communicating  with  me,  and  he  never  spoke  in  his  own  name,  and 
he  always  said,  "  This  is  the  decision  of  the  Pondomise."  I  might  mention  that,  in  Pon- 
doland,  when  I  had  to  meet  the  people,  tlie  (rliief s  always  said  they  could  not  speak  to  me 
without  considting  their  people,  and  the  whole  tribe  was  collected  in  order  to  speak  to 
me.  But  there  the  chief  was  present  with  the  tribe  when  they  spoke  to  me,  and  this 
they  did  as  foreigners  speaking  to  the  representative  of  a  foreign  state.  I  have  under- 
stood Umhlonhlos'  was  the  more  regular  old  native  custom  of  those  tribes,  for  the  council 
to  deliberate  also. 

8557.  Do  you  think  that  in  the  administering  of  laws  by  the  magistrates  in  these 
tenitories,  the  chiefs  or  headmen  could  in  any  way  be  of  use  in  assisting  the  magistrates  P 
— Certainly. 

8558.  What  standing  would  you  give  them ;  use  them  as  jurors  or  assessors  in 
court  ? — If  a  jury  system  was  established,  I  would  not  have  the  chiefs  but  I  would  have 
the  elders  of  the  tribe  as  jurors. 

8559.  Would  you  commit  to  them  the  functions  of  jurors  ;  that  is,  with  power  tx) 
find  the  verdict  as  to  whether  the  prisoner  was  guilty  or  not  P — I  am  inclined  to  think 
I  would. 

85G0.  And  would  you  expect  to  find  those  men  so  free  from  bias,  and  so  intelli- 

fent,  that  they  would  find  such  a  verdict  as  would  generally  meet  with  approval  P — 
think  they  would  be  sufficiently  free  from  bias,  quite  intelligent  enough  ;  the  only 
question  would  be  that  f  f  being  sufficiently  indej^endont,  and,  I  think,  they  would  be 
that,  prorided  their  rights  to  land,  and  in  other  respects,  were  f uUy  recognized  by  the 
Government ;  but  if  their  rights,  in  regard  to  land  especially,  were  siibjected  to  the 
will  of  the  magistrate  or  chief,  then  they  would  not  be  sufficiently  independent. 

8561.  Woidd  you  recommend  that  the  administration  of  justice  in  these  territories, 
in  all  its  branches,  should  be  conducted  by  a  magistrate  and  by  jurors  P — I  think  orimi- 
nal  cases  might  well  be  tried  by  juries,  but  it  woidd  depend  upon  the  fact  of  having  a 
suflSciently  independent  jury^ 

8562.  Would  you  go  so  far  as  to  say  that  you  would  commit  to  this  jury  the 
important  duty  of  finding  the  verdict  in  criminal  cases  P — I  think  it  might  very  well  be 
done. 

8563.  And  do  you  tliink  it  would  be  safe  to  take  the  duty  of  finding  the  verdict 
out  of  the  hands  of  the  magistrate,  and  limiting  his  duty  to  infiicting  the  penalty  and 
seeing  the  law  carried  out  ? — I  think  the  verdict  would  be  as  safe  as  in  the  hands 

of  the  magistrate.  # 

8564.  In  choosing  these  jurors  would  you  select  them  as  they  are  selected  in  the 
colony,  by  a  list  framed  by  an  officer  of  the  court  P — Those  are  matters  on  which,  if  I 
had  ray  way,  I  would  consult  the  people  themselves,  in  order  to  find  out  what  would 
give  them  the  most  satisfaction.  I  don't  think  I  should  choose  them  in  the  same  way 
as  they  are  chosen  in  the  colony ;  I  would  rather  leave  it  to  the  people  themselves  to 
select  a  body  of  men  from  whom  jurors  could  be  taken. 

8565.  Would  you  make  any  sort  of  property  quaUfication,  or  anything  else  to 
entitle  a  man  to  be  a  juror  P — I  do  not  think  it  would  be  necessary ;  they  have  all 
got  property,  and  the  people  themselves  would  make  a  better  selection  than  we  coidd. 

85(56.  Do  you  think  you  could  get  them  to  perform  the  duty  without  being  paid  P 
— ^Yes,  it  is  a  duty  which  naturally  comes  to  every  man  among  them. 

8567.  But  would  you  entrust  a  coiui;,  composed,  as  you  suggest,  of  a  magistrate 
and  a  jury  of  Kafirs,  with  the  very  important  duty,  say,  of  trying  a  man  for  murder  P — 
Yes,  I  would  ;  I  tliink  the  verdict  would  be  just  as  safe  as  with  the  magistrate. 

8568.  And  do  you  tliink  that  the  ends  of  justice  would  be  sufficiently  answered  by 
leaving  such  a  court  to  deal  ^vith  an  important  case  like  that  P — Quite  so. 

8569.  In  your  varied  exi)erience,  have  you  ever  allowed  your  native  assistants  to 
undertake  and  perfonn  the  important  duties  of  jurors  and  find  the  verdict  in  a  serious 
CAse  P — I  have  not,  but  tlu^ii  I  have  not  had  such  a  "varied  experience"  as  a  magistrate. 
I  oidy  acted  as  a  magistrate  in  a  comitry  in  which  I  was  establishing  government  for 
the  fii'st  time. 

8570.  But,  I  pivHumo,  you  usually  resen-ed  the  judicial  powers  to  yourself  P — ^Yes, 
altogether;   tiiose  wore  my  instructions. 

8571.  Is  that  quite  consistant  with  the  recommendation  you  have  madeP — I  am 

feaking  about  my  instruct  ions,  and  my  recommendation  is  given  on  my  ideas  as  to  what 
would  do, 

ooo 
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J,  If.  Orpm,  Esq.,  8572.  Mr.  S^aw/wY/.]  What  were  the  instructionfl  given  you  by  Government  ?— 

Acting    6ovemor'8  j£y  instructions  were  to  be  ffuided  by  the  book  on  Kafu*  laws  and  customs,  as  far  as 

^       consistant  with  justice  and  numamty. 

April  29,  1882.  8573.  In  our  journey  through  Kafirland,  we  were  told  that  when  Emigrant  Tem- 

buland  was  taken  over  by  the  Government,  certain  judicial  powers  were  reserved  to  the 
chiefs  and  headmen.  Are  you  at  all  aware  of  the  terms  on  which  these  reservations 
were  made  P — I  have  no  official  knowledge  of  them,  only  from  Blue  Books. 

8674.  Assuming  that  such  reservations  were  made,  do  you  consider  that  it  is  a 
matter  of  much  moment  that  we  should  keep  to  the  strict  terms  of  the  convention  P— I 
think  we  ought  to  do  what  is  fair  to  the  people. 

8575.  Do  you  consider  it  good  policy  to  keep  strictly  the  terms  of  such  compacts 
as  are  made  P — If  the  compact  is  unfair  to  the  people,  decidedly  not ;  the  first  duty  is  to 
protect  the  people. 

8576.  Then,  according  to  your  view,  good  policy  might  suggest  that  the  strict 
terms  of  these  conditions  might  be  relaxed  ? — Yes,  I  think  that  the  people  should  be 
consulted  in  the  matter.  What  I  mean  is,  that  I  would  not  admit  any  power  distinct 
from  the  State  which  could  punish  the  people  T\dthout  appeal. 

8577.  Mr.  Upingfon.'\  So  that  if  you  did  invest  the  chief  with  any  power,  under 
such  agreement,  you  would  entrust  him  with  that  power,  the  same  as  a  colonial 
magistrate  ? — Yes. 

8578.  Is  there  any  chief  who  possesses  sufficient  education  to  bo  able  to  aot  as  a 
Colonial  magistrate  ? — He  could  not  act  as  a  Colonial  magistrate  would ;  he  would  not 
have  the  same  education,  but  he  might  still  do  justice  although  a  black  man. 

8579.  But  woidd  he  be  in  a  position  to  understand  the  law  and  to  adjudicate  in 
the  manner  in  which  a  magistrate  ought  to  adjudicate  ? — I  think  so. 

8580.  Do  you  know  any  native  in  Basutoland  who  would  be  qualified  to  fill  the 
position  of  a  Colonial  magistrate  ? — No. 

8581.  Not  even  any  of  Moshesh's  young  men  ? — No;  I  think  they  have  intelligence 
enough  to  give  a  decision  in  a  case,  equal  to  that  of  many  Colonial  magisti-ates,  but  they 
have  not  education  enough  to  do  all  that  is  necessary  to  be  done  in  a  court. 

8582.  Suppose  a  native  chief  were  appointed  to  be  a  Colonial  magistrate,  do  you 
think  he  would  lose  his  influence  among  his  people  by  reason  of  his  dispensing  the 
Colonial  law,  instead  of  the  ancient  law  of  the  tribe  ? — I  think  he  woidd,  if  he  ad- 
ministered law  obnoxious  to  the  people,  but  not  otherwise. 

8583.  I  have  understood  that,  if  native  assessors  were  appointed,  and  if  their 
opinion  was  taken  by  the  presiding  magistrate,  it  would  be  quite  satisfactory  to  the 
people,  even  although  the  magistrate  did  not  follow  that  opinion  ? — I  think  it  would 

^  be  more  satisfactory  to  the  people. 

8584.  With  reference  to  the  criminal  law,  Mr.  Orpen,  do  you  see  any  marked  dis- 
tinction between  the  Colonial  criminal  law  and  the  criminal  law,  as  we  will  style  the 
law,  in  force  amongst  the  natives  in  our  dependencies,  as  regards  the  definition  of  the 
offences  P  For  instance,  is  murder  the  same  amongst  the  natives  ? — Yes. 

8585.  And  the  biilk  of  other  offences,  known  to  the  Colonial  criminal  law,  may  be 
defined  in  the  same  way  according  to  native  customs  ? — I  think  so. 

8586.  That  being  so,  don't  you  think  it  would  be  better,  on  the  whole,  to  introduce 
the  Colonial  law,  rather  than  to  introduce  a  code  foimded  on  native  customs  ? — ^I  think, 
as  to  the  definition  of  offences,  that  the  Colonial  law  might  be  introduced.  In  regard  to 
punishments  I  am  inclined  to  think,  that,  taking  the  punishment  of  fine  as  in  use 
among  the  Kafirs,  that  it  is  better,  in  most  cases,  than  imprisonment. 

8587.  Upon  what  do  you  base  that  opinion ;  do  you  think  it  is  more  calculated  to 
cause  fear  P — It  is  more  in  accordance  with  the  customs  and  feelings  of  the  people,  and 
I  think  it  is  effectual. 

8588.  Then  do  you  think  that  the  imposing  of  the  penalty  of  fine  for  theft  of 
cattle  will  be  just  as  effectual  as  imprisonment  would  j)rove  for  the  same  offence  ? — 
Quite  so. 

8589.  Mr.  Stanford,']  When  you  were  governing  the  Pondomise  tribe,  Mr.  Orpen, 
did  the  cluefs  continue  to  tiy  cases  at  their  kraals  ? — They  continued  to  try  civil  cases. 

8590.  Always,  I  suppose,  with  right  of  npi)eal  to  you  ? — Yes,  and  more  than  that, 
and  in  my  report  I  mentioned  this  very  thing,  Umhlonhlo  came  to  me  and  asked  that 
very  question,  as  to  whether  they  were  to  be  allowed  to  try  cases.  I  said,  "  Yes,  as  a 
sort  of  arbritrator,  but  still,  as  you  are  an  officer  of  Government,  you  are  bound  to 
report  these  cases,  and  whenever  you  hear  a  case  you  must  send  the  plaintiff  and 
defendant  and  your  officer  to  me,  and  I  will  ask  both  parties,  and  your  officer,  to  state 
the  case  and  the  decision,  and  record  it,  and  if  no  objection  be  made,  on  the  8iH)t,  I  will 
make  it  a  rule  of  court,  and  then  it  is  recorded  for  ever,  and  there  can  be  no  dispute 
about  the  exact  decision,  and  there  will  be  a  fee  payable  to  you  for  having  heard  tha 
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case.  For  the  present  I  will  fix  it  at  lOs.  and  28.  6d.  for  your  messenger,  and  this  is  a  J^.  ^.  Orpm,  Eaq., 
fee  to  be  paid  by  the  person  who  loses  the  case."  He  was  quite  satisfied  with  that,  for  A^fi^BasScSSl? 
the  time  being,  and  it  worked  well.  — — 

8691.  Subject  to  appeal  to  yourself,  and  these  restrictions,  you  allowed  chiefs  to     A-pnl  29, 1882, 
try  cases  P — ^Yes. 

8592.  Did  you  find  their  decisions  fair,  as  a  general  rale  ? — Quite  fair. 

8593.  Is  that  a  system  you  would  recommend  to  be  continued  where  there  are 
chiefs  holding  the  same  position  as  Umhlonhlo  ? — I  think  so. 

8594.  Mr.  Upington.']  Did  the  chief  adjudicate,  and  after  such  adjudication,  was 
It  necessary  to  bring  the  decision  to  you  for  ratification  ? — Yes,  besides  the  right  of 
ippeal,  I  compelled  the  chiefs  to  report  all  cases. 

8595.  Not  only  that,  but  he  sent  the  parties  to  you,  so  that  the  decision  in  all  cases 
w^ere  checked  ? — ^Yes. 

8596.  Mr.  StanfovdJ]  Did  you  allow  them  to  try  petty  criminal  cases  in  the  same 
^ayP-Tes.  " 

8597.  Did  they  try  cases  of  theft,  for  instance  ? — Yes ;  but  I  may  say  that  I  left 
7ery  soon  after  the  commencement  of  the  system. 

8598.  You  cannot  say  how  the  system  would  have  worked  after  a  time  ? — Hardly* 

8599.  Under  native  law,  where  a  Kafir  steals  a  sheep  from  another,  and  the  owner 
having  discovered  the  thief,  the  latter  pays  four  or  five  sheep  to  settle  the  matter,  does 
it  end  there  ? — Yes,  I  believe  so. 

8600.  And  the  chief  has  no  right  of  interference  ? — No,  it  is  a  civil  case. 

8601.  Did  you  treat  cases  of  tlie  same  natiure  in  that  way,  when  governing  the 
Pondomise  territory  ? — No  such  case  ever  came  before  mo,  none  of  oompoimding. 

8602.  Had  it  been  reported  to  you  that  a  case  of  theft  had  been  oompoimded  in 
that  way,  would  you  have  taken  notice  of  it  ? — ^No. 

8603.  From  your  experience  among  the  natives  can  you  say  whether  many  cases  of 
theft  are  quietly  settled  in  that  way,  according  to  their  own  customs  ? — I  think  so. 

8604.  In  framing  any  code  of  laws,  for  their  government,  would  you  recommend 
that  this  practice  of  theirs  should  be  considered  ? — I  am  inclined  to  think  so. 

8605.  Where  a  people  come  under  us  voluntarily,  and  have  made  conditions  that 
their  chief  shall  have  the  right  to  try  cases,  subject  to  the  right  of  appeal  to  the  resident 
magistrate  in  all  cases,  reserving  to  tliemselves  the  hearing  of  civil  cases  and  minor 
criminal  offences,  do  you  recommend  that  those  powers  should  be  taken  away  from  them^ 
supposing  that  the  people  themselves  wish  it  to  be  continued  ? — ^No,  if  the  people  were 
satisfied  1  should  be  content  to  allow  it  to  remain. 

8606.  Do  you  think  it  at  all  probable  that  chiefs  of  high  rank  among  native  tribes 
would  come  to  the  magistrate's  court  to  sit  as  jurymen  ? — Not  as  jurymen,  and,  I  think, 
there  would  be  difficulty  in  getting  them  to  come  and  sit  as  assessors. 

8607.  Do  you  ihmk  it  advisable,  in  the  present  condition  of  the  natives  beyond  the 
colony,  to  introduce  circuit  courts  and  Colonial  procedure  among  them  ? — Not  Colonial 
procedure,  I  think.  It  might  be  very  well  for  a  judge  to  try  grave  cases,  but  then  in 
accordanoe  with  laws  which  would  be  framed  for  those  countries. 

8608.  Embodying,  I  take  it,  native  procedure  to  some  extent  ? — Yes. 

8609.  Do  you  think  the  introduction  of  agents  in  the  magistrate's  courts  of  the 
native  territories  good  ? — No,  I  do  not. 

8610.  Why  not  ? — I  think  they  will  luin  the  people,  who  are  quite  capable  of 
conducting  their  own  oases. 

8611.  Do  you  consider  the  pass  laws,  at  present  in  use,  suitable  P — No. 

8612.  In  what  respect  do  you  consider  them  unsuitable  ? — I  think  they  are  in- 
effective. I  think  one  cannot  have  police  everjivhere  to  look  after  people  going  about 
without  passes,  and  farmers  will  not  bother  themselves  about  it. 

8613.  What  changes  do  you  recommend  in  the  present  system? — 'I  think  that  ail 
natives  in  these  territories  ought  to  be  registered,  and  ought  to  carry  an  extract  of  the 
rpgistry  about  with  them,  and  that  they  ought  to  report  changes  of  residence,  through 
the  headman,  to  the  magistrate,  and  that  when  a  pass  is  given  to  a  man  it  ought  to  bear 
the  name  of  the  holder  and  be  numbered,  as  a  reference  to  the  registry.  Passes  are 
usually  given  in  a  very  wholesale  way  at  magistracies,  and  very  often  are  handed  to 
the  wrong  man ;  but  as  long  as  a  man  carries  a  bit  of  paper  with  him,  everybody  who 
sees  it  is  perfectly  satisfied,  and  very  few  even  take  the  trouble  to  see  it. 

8614.  Would  you  make  any  distinction  in  classes  of  natives,  I  mean  in  the  way  of 
giving  permanent  passes  or  certificates  of  citizenship  to  men  of  good  character  and 
standing? — I  think  I  should.  The  object  of  passes  should  be,  principally,  to  protect 
honest  men  from  being  taken  up  as  vagrants,  and  the  public  from  real  vagrants. 

8615.  Would  you  give  to  men  of  good  character  any  pass  similar  to  the  old  oerti- 
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7.  If.  Orpeny  Eeq.,  8572.  Mr.  StanfordJ]  What  were  the  instructions  given  you  by  Government  ?— 

Acting    ftovenior's  j£y  instructions  were  to  be  cuided  by  the  book  on  Kafir  laws  and  customs,  as  far  as 

^       consistant  with  justice  and  liumamty. 

April  29,  1882.  8573.  In  our  journey  through  Kafirland,  we  were  told  that  when  Emigrant  Tem- 

buland  was  taken  over  by  the  Government,  certain  judicial  powers  were  reserved  to  the 
chiefs  and  headmen.  Are  you  at  all  aware  of  the  terms  on  which  these  reservations 
were  made  ? — I  have  no  official  knowledge  of  them,  only  from  Blue  Books. 

8674.  Assuming  that  such  reservations  were  made,  do  you  consider  that  it  is  a 
matter  of  much  moment  that  we  should  keep  to  the  strict  terms  of  the  convention  P — ^I 
think  we  ought  to  do  what  is  fair  to  the  people. 

8575.  Do  you  consider  it  good  policy  to  keep  strictly  the  terms  of  such  compacta 
as  are  made  ? — If  the  compact  is  imiair  to  the  people,  decidedly  not ;  the  first  duty  is  to 
protect  the  people. 

857(1  Then,  according  to  your  view,  good  policy  might  suggest  that  the  strict 
terms  of  these  conditions  might  be  relaxed  ? — Yes,  I  tliink  tliat  tlie  people  should  be 
consulted  in  the  matter,  what  I  mean  is,  that  I  would  not  admit  any  power  distinct 
from  the  State  which  could  punish  the  people  without  appeal. 

8577.  Mr.  Upington.']  So  that  if  you  did  invest  the  chief  mth  any  power,  under 
such  agreement,  you  would  entrust  him  with  that  i)ower,  the  same  as  a  colonial 
magistrate  ? — Yes. 

8578.  Is  there  any  chief  who  possesses  suflicient  education  to  be  able  to  act  as  a 
Colonial  magistrate  ? — He  could  not  act  as  a  Colonial  magistrate  would ;  he  would  not 
have  the  same  education,  but  he  might  still  do  justice  although  a  black  man. 

8579.  But  would  ho  bo  in  a  position  to  understand  the  law  and  to  adjudicate  in 
the  manner  in  which  a  magistrate  ought  to  adjudicate  ? — ^I  think  so. 

8580.  Do  you  know  any  native  in  Basutoland  who  would  be  qualified  to  fill  the 
position  of  a  Colonial  magistrate  ? — No. 

8581.  Not  even  any  of  Moshesh's  young  men  ? — No;  I  think  they  have  intelligence 
enough  to  give  a  decision  in  a  case,  equal  to  that  of  many  Colonial  magistrates,  but  they 
have  not  education  enough  to  do  all  that  is  nec^ssaiy  to  be  done  in  a  court. 

8582.  Suppose  a  native  chief  were  appointed  to  be  a  Colonixl  magistrate,  do  you 
think  he  would  lose  his  influence  among  his  people  by  reason  of  his  dispensing  the 
Colonial  law,  instead  of  the  ancient  law  of  the  tribe  ? — I  think  he  would,  if  he  ad- 
ministered law  obnoxious  to  the  people,  but  not  otherwise. 

8583.  I  have  understood  that,  if  native  assessors  were  appointed,  and  if  their 
opinion  W6i8  taken  by  the  presiding  magistrate,  it  would  be  quito  satisfactory  to  the 

eople,  even  although  the  magistrate  did  not  follow  that  opinion  ? — I  think  it  would 
e  more  satisfactory  to  the  people. 

8584.  With  reference  to  the  criminal  law,  Mr.  Orpen,  do  you  see  any  marked  dis- 
tinction between  the  Colonial  criminal  law  and  the  criminal  law,  as  we  will  style  the 
law,  in  force  amongst  the  natives  in  our  dependencies,  as  regards  the  definition  of  the 
offences  ?  For  instance,  is  murder  the  same  amongst  the  natives  ? — Yes. 

8585.  And  the  bulk  of  other  ofEences,  known  to  the  Colonial  criminal  law,  may  be 
defined  in  the  same  way  according  to  native  customs  ? — I  tliink  so. 

8586.  That  being  so,  don't  you  think  it  would  be  better,  on  the  whole,  to  introduce 
the  Colonial  law,  rather  than  to  introduce  a  code  foimded  on  native  customs  ? — I  think, 
as  to  the  definition  of  offences,  that  the  Colonial  law  might  be  introduced.  In  regard  to 
punishments  I  am  inclined  to  think,  that,  taking  the  punishment  of  fine  as  in  use 
among  the  Kafirs,  that  it  is  better,  in  most  cases,  than  imprisonment. 

8587.  Upon  what  do  you  base  that  opinion ;  do  you  think  it  is  more  calculated  to 
cause  fear  ? — It  is  more  in  accordance  with  the  customs  and  feelings  of  the  people,  and 
I  think  it  is  effectual. 

8588.  Then  do  you  think  that  the  imposing  of  the  penalty  of  fine  for  theft  of 
cattle  will  be  just  as  effectual  as  imprisonment  would  prove  for  the  same  offence  ? — 
Quite  so. 

8589.  Mr.  SfaiffordJ]  AVlien  you  wore  governing  the  Pondomise  tribe,  Mr.  Orpen, 
did  the  cliiefs  continue  to  try  cases  at  their  kraals  ? — Thoy  continued  to  try  civil  caeefl. 

8590.  Always,  I  suppose,  with  right  of  appeal  to  you  ? — Yes,  and  more  than  that, 
and  in  my  report  I  mention(  d  this  very  thing,  Umhlonhlo  came  to  me  and  asked  that 
very  question,  as  to  whether  they  were  to  bo  allowed  to  try  eases.  I  said,  "  Yes,  as  a 
sort  of  arbritrator,  but  still,  as  you  ai'o  an  officer  of  Government,  you  are  bound  to 
report  these  cases,  and  whenever  you  hear  a  case  you  must  send  the  plaintifiE  and 
defendant  and  your  officer  to  me,  and  I  will  ask  both  parties,  and  your  officer,  to  state 
the  case  and  the  decision,  and  record  it,  and  if  no  objection  be  made,  on  the  sf^ot,  Iwill 
make  it  a  rule  of  court,  and  then  it  is  recorded  for  ever,  and  there  can  be  no  dispute 
about  the  exact  decision,  and  there  will  be  a  fee  payable  to  you  for  having  heard  the 
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3e.  For  the  present  I  will  fix  it  at  lOs.  and  2s.  6d.  for  your  messenger,  and  this  is  a  /.  ^-  ^^^*  ^^^* 
)  to  be  paid  by  the  person  who  loses  the  case."  He  was  quite  satisfied  with  that,  for  A^nfmBiw^S^* 
3  time  being,  and  it  worked  well.  

8591.  Subject  to  appeal  to  yourself,  and  these  restrictions,  you  allowed  chiefs  to     April  29, 1882, 
r  cases  P — Yes. 

8592.  Did  you  find  their  decisions  fair,  as  a  general  rale  ? — Quite  fair. 

8593.  Is  that  a  system  you  would  recommend  to  be  continued  where  there  are 
ief  s  holding  the  same  position  as  Umhlonhlo  ? — I  think  so. 

8594.  Mr.  Ujnngton,']  Did  the  chief  adjudicate,  and  after  such  adjudication,  was 
aeoessary  to  bring  the  decision  to  you  for  ratification  P — Yes,  besides  the  right  of 
peal,  I  compelled  the  chiefs  to  report  all  csises. 

8595.  Not  only  that,  but  he  sent  the  parties  to  you,  so  that  the  decision  in  all  cases 
•re  checked  ? — ^Yes. 

8596.  Mr.  StavfonL']  Did  you  allow  them  to  try  petty  criminal  cases  in  the  same 
Ly  ? — ^Yes. 

8597.  Did  they  try  cases  of  theft,  for  instance  ? — Yes ;  but  I  may  say  that  I  left 
ry  soon  after  the  commencement  of  the  system. 

8598.  You  cannot  say  how  the  system  would  have  worked  after  a  time  ? — Hardly» 

8599.  Under  native  law,  wliere  a  Kafir  steals  a  sheep  from  another,  and  the  owner 
ving  discovered  the  thief,  the  latter  pays  four  or  five  sheep  to  settle  the  matter,  does 
end  there  ? — Yes,  I  believe  so. 

8600.  And  the  chief  has  no  right  of  interference  ? — No,  it  is  a  civil  case. 

8601.  Did  you  treat  cases  of  the  same  nature  in  that  way,  when  governing  the 
)ndomise  territory  ? — No  such  case  ever  came  before  me,  none  of  compounding. 

8602.  Had  it  been  reported  to  you  that  a  case  of  theft  had  been  compounded  in 
at  way,  would  you  have  taken  notice  of  it  ? — No. 

8603.  From  your  experience  among  the  natives  can  you  say  whether  many  cases  of 
eft  are  quietly  settled  in  that  way,  according  to  their  own  customs  ?— I  think  so. 

8604.  In  framing  any  code  of  laws,  for  their  government,  would  you  recommend 
at  this  practice  of  theirs  should  be  considered  P — I  am  inclined  to  think  so. 

8605.  Where  a  people  come  under  us  voluntarily,  and  have  made  conditions  that 
eir  chief  shall  have  the  right  to  try  cases,  subject  to  the  right  of  appeal  to  the  resident 
Digistrate  in  all  cases,  reserving  to  themselves  the  hearing  of  civil  cases  and  minor 
iminal  offences,  do  you  recommend  that  those  powers  should  be-  taken  away  from  them, 
pposing  that  the  people  themselves  wish  it  to  be  continued  P — ^No,  if  the  people  were 
bisfied  1  should  be  content  to  allow  it  to  remain. 

8606.  Do  you  think  it  at  all  probable  that  chiefs  of  high  rank  among  native  tribes 
)uld  come  to  the  magistrate's  court  to  sit  as  jurymen  P — Not  as  jurymen,  and,  I  think, 
ere  would  be  difficulty  in  getting  them  to  come  and  sit  as  assessors. 

8607.  Do  you  think  it  advisable,  in  the  present  condition  of  the  natives  beyond  the 
lony,  to  introduce  circuit  courts  and  Colonial  procedure  among  them  P — ^Not  Colonial 
ocedure,  I  think.  It  might  be  very  well  for  a  judge  to  try  grave  cases,  but  then  in 
cordanoe  with  laws  which  would  be  framed  for  those  countries. 

8608.  Embodying,  I  take  it,  native  procedure  to  some  extent  P — ^Yes. 

8609.  Do  you  think  the  introduction  of  agents  in  the  magistrate's  courts  of  the 
itive  territories  good  P — No,  I  do  not. 

8610.  Why  notP — I  think  they  will  luin  the  people,  who  are  quite  capable  of 
nducting  their  own  oases. 

8611.  Do  you  consider  the  pass  laws,  at  present  in  use,  suitable  P — No. 

8612.  In  what  respect  do  you  consider  them  m^suitable  P — I  think  they  are  in- 
fective. I  think  one  cannot  have  police  everywhere  to  look  after  people  going  about 
ithout  passes,  and  farmers  will  not  bother  themselves  about  it. 

8613.  What  changes  do  you  recommend  in  the  present  system  P — 'I  think  that  ail 
ottives  in  these  territories  ought  to  be  registered,  and  ought  to  carrv  an  extract  of  the 
»gistry  about  with  them,  and  that  they  ought  to  report  changes  of  residence,  through 
le  headman,  to  the  magistrate,  and  that  when  a  pass  is  given  to  a  man  it  ought  to  bear 
lo  name  oJF  the  holder  and  be  numbered,  as  a  reference  to  the  registry.  Passes  are 
lually  given  in  a  very  wholesale  way  at  magistracies,  and  very  often  are  handed  to 
e  wrong  man ;  but  as  long  as  a  man  carries  a  bit  of  paper  with  him,  everybody  who 
es  it  is  perfectly  satisfied,  and  very  few  even  take  the  trouble  to  see  it. 

8614.  Would  you  make  any  distinction  in  classes  of  natives,  I  mean  in  the  way  of 
vin^  permanent  passes  or  certificates  of  citizenship  to  men  of  good  character  and 
andingP — I  think  I  shoidd.  The  object  of  passes  should  be,  principally,  to  protect 
)ne8t  men  from  being  taken  up  as  vagrants,  and  the  public  from  real  vagrants. 

8615.  Would  you  give  to  men  of  good  character  any  pass  similar  to  the  old  certi- 
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/.  jr.  Orpm,  Esq.,  fioate  of  citizenship,  which  would  enable  him  to  go  wherever  he  wished  ? — ^I  think  bo, 

iiSfin^^w  »^r  registration. 

Agent m^touma.  gg^g   ^^  ^^^  .^  unnecessary  for  a  special  pass  ?— Yes,  his  certificate  would  show 

April  29, 1882.     that  he  was  not  a  vagrant. 

8617.  To  what  class  of  men  would  you  give  these  certificates  ?— I  should  pre 
them  to  men  of  known  good  character ;  but  I  think  that  the  registration  of  men,  and 
the  fact  of  there  being  nothing  known  against  them,  ought  to  justify  this  certifi(»te. 

8618.  Would  not  this  m^e  it  necessary  that  almost  every  native  in  the  territonee 
should  get  a  certificate,  and  result  in  a  general  issue  of  certificates,  similar  to  that  which 
took  place  some  years  ago  ? — It  ought  not  to  be  so  general  as  that ;  but  I  have  not  quite 
worked  out  the  subject  m  my  own  mind. 

8619.  Do  you  think  there  should  be  some  restriction  in  regard  to  the  sale  of  brandy 
and  spirits  generally  to  the  natives  ? — ^Tes  ;  I  think  they  wish  it  themselves.  If  it 
were  put  to  them  in  council,  they  would  in  every  native  territory  oppose  the  sale  of 
brandy,  though  they  would  often  break  the  law  themselves  where  they  could.  If  they 
had  some  share  in  their  own  government,  they  would  work  it  out  better  than  now. 

8620.  Do  you  think  that,  in  the  interest  of  the  colony,  and  the  interest  of  tie 
natives  themselves,  the  native  question  should  be  one  of  party  politics  ? — ^I  think  it 
a  very  bad  thing,  but  it  is  an  inevitable  one. 

8621.  Do  you  think  there  is  any  way  of  separating  it  from  party  politics?— 
Only  by  persons  becoming  more  moderate  than  they  are. 

8622.  Could  not  some  provincial  government  be  provided  for  the  territories  beyond 
the  colony  ? — I  think  they  could  be  given  a  share  in  their  own  government.  But  some 
one  must  be  responsible  for  that  government,  and  the  colony  is  the  only  organised 
community  which  can  be  held  responsible.  The  check  would  come  from  the  people 
being  allowed  to  take  some  part  in  the  representation  in  the  Colonial  Parliament. 

8623.  In  what  way  would  you  allow  the  people  a  voice  in  the  making  of  laws 
applicable  to  themselves  ? — It  is  a  difficult  question,  and  I  would  consult  the  people 
themselves  about  that  also.  It  is  difficult,  because  of  the  existence  of  the  chiefs,  who 
are  jealous  of  their  authority. 

8624.  Is  not  that  jealousy  of  the  chiefs  attributable  to  our  action  in  r^ard  to 
themP — ^Partly,  and  partly  to  the  natural  love  of  power. 

8625.  If  a  permanent  officer  were  appointed,  by  the  colony,  to  be  head  of  the 
Government  of  the  native  territories,  could  not  a  coimcil  composed  of  native  chieb  and 
representative  people  be  formed  to  assist  him  ? — Yes. 

8626.  Do  you  think  you  might  safely  allow  such  a  council  to  frame  laws  which 
could  be  applied  in  those  territories,  and  submit  such  laws,  if  necessary,  for  the  approral 
of  Parliament? — ^Tes. 

8627.  Don't  you  think  such  a  system  would  be  better  than  at  present,  and  allow- 
ing them  to  be  open  to  all  kinds  of  legislation,  which  may  be  forced  through  Parlia- 
ment, perhaps  by  reason  of  party  politics  ? — I  think  it  would  be  better  than  being 
altogether  unrepresented,  but  I  think  that  parties  would  fight  about  legislation  and 
admmistration,  just  as  much  as  they  do  now. 

8628.  Woiild  you  not  go  fiurther,  and  let  the  people  make  their  own  laws  without 
any  reference  to  Parliament  ? — I  would  let  people  suggest  their  own  laws,  but  still  be 
subject  to  the  decision  of  Parliament. 

8629.  Would  you,  then,  give  them  the  power  of  discussing  these  measures  fint, 
and,  besides  that,  representation  in  Parliament? — ^Yes. 

8630.  Mr.  Upu)gfon.~\  If  they  obtained  representation  do  you  think  that  they 
would  return  white  men  ? — Yes ;  I  think  so.  At  present  they  would  certainly  do  go; 
but  those  white  men  would  make  it  their  business  to  study  the  feelings  and  interests  of 
their  constituencies,  exactly  in  the  way  English  gentlemen  study  the  feelings  and  interests 
of  Dutch  constituencies. 

8631.  Mr.  Stanford.']  Do  you  think  it  possible  that  they  will  be  allowed  to  be 
represented  in  Parliament  ? — I  think  so  ;  I  do  not  think  there  is  so  much  prejudice  against 
it. 

8632.  Did  you  find  the  existence  of  w)ramunal  responsibility  remarkable  among  the 
Pondomise  ? — I  do  not  remember  instanoos  of  its  being  enforced,  or  of  its  being  required 
to  be  enforced.  I  do  not  think,  as  far  as  I  know,  that  there  is  absolute  communal 
responsibility  among  the  Kafirs. 

8633.  In  spoor  cases,  for  instance,  whore  cattle  had  been  stolen  from  the  colony, 
and  the  spoor  had  become  obliterated  in  a  cci-tain  section,  would  not  that  section  be 
responsible  for  the  value  of  tliat  stolen  cattle  undwr  their  own  laws  ? — I  remember  read- 
ing it  as  the  opinion  of  Mr.  Warner,  or  in  the  evidence  before  some  Committee,  tLot 
that  was  a  law  introduced  by  the  colony  itself :  the  absolute  holding  them  responsible 
for  a  spoor ;  in  fact,  I  am  sure  of  this,  and  that  it  was  only  held  between  colonists  and 
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natives,  but  that  it  was  not  the  law  among  the  natives  themselves,  and  resulted  from  /.  M.  Oiyw, Jftg. 
certain  treaties  among  the  colonists  and  the  Kafir  tribes,  whereby  these  latter  were  held  A^^in]^i«atS^ 
absolutely  responsible  for  spoors.  - 

8634.  Did  you  carry  out  that  principle  in  your  administration  P — ^No ;  I  had  no     April  29, 1882. 
occasion,  and  it  is  a  thing  almost  impracticable. 

8635.  Mr.  Upingfon.]  Is  the  spoor  law  recognised  in  Basutoland,  or  is  it  known  to 
the  Basutos  P — ^No  ;  as  far  as  I  have  heard,  they  are  bound  to  take  up  a  spoor  and  do 
their  best  to  carry  it  past ;  but  if  the  evidence  should  point  to  the  people  having  con- 
cealed a  spoor,  and  the  whole  circumstances  seem  to  point  to  the  community  being 
responisible,  that  they  woidd  only  then  be  so. 

8636.  And,  as  I  understand  you,  even  that  does  not  apply  to  Basutoland  P— I  don't 
think,  under  our  present  laws,  that  it  is  applicable  in  Basutoland ;  our  present  law  does 
not  recognise  there  a  common  responsibility. 

8637.  Mr.  Stanford.']  As  between  the  Free  State  Boers  and  Basutos,  did  it 
exist  before  the  present  law  was  in  force  P — There  was  an  agreement  made  by  Sir  G-eor^e 
Gbey  and  President  Boshoff  and  the  Basutos  about  1855,  referring  to  spoors,  but  I  do 
not  think  it  was  anything  like  so  absolute  as  the  treaties  we  had  with  the  Kafirs,  not  at 
any  time. 

8638.  Under  that  agreement  did  they  have  to  make  good  the  value  of  property 
traced  into  Basutoland  ? — I  think  that  when  property  was  distinctly  traced  to  certain 
people,  those  people  were  liable  ;  several  head  of  cattle  for  one. 

8639.  Seeing  that  most  of  the  crimes  which  are  crimes  under  the  colonial  law  are 
also  crimes  imder  the  Kafir  law,  do  you  think  that  in  the  trials  of  such  petty  oases  as 
still  remain  in  the  power  of  the  chiefs  to  adjudicate  upon,  they  could  carry  out  such 
a  penal  code  as  we  have  here,  which  provides  for  almost  every  petty  criminal  case  P — ^I 
think  so,  provided  there  is  the  right  or  appeal. 

8640.  Mr.  Ayliff.]  Have  you  found  the  practice  of  polygamy  and  ukulobola 
common  amongst  all  the  tribes  with  which  you  have  had  experience? — ^Yes. 

8641.  I  suppose  you  would  say  that  the  practise  of  polygamy  is  one  which  Cf  omot 
easily  be  eradicated  ? — Exactly. 

8642.  Do  you  think  that  it  should  receive  any  sort  of  legal  recognition,  that  is  to 
say,  should  the  court  have  the  power  to  entertain  cases  arising  out  of  matri* 
monial  disputes  in  polygamous  marriages  P — It  would  depend  upon  what  those  disputes 
were. 

8643.  Suppose  a  man  had  a  plurality  of  wives  and  he  came  into  court,  and 
applied  for  an  order  directing  one  of  these  wives  to  return  to  him  ;  would  you  entertain 
such  a  complaint,  or  say  "  This  is  a  polygamous  marriage,  I  will  give  it  no  sort  of  re- 
cognition whatever  ?  " — It  is  a  difiicult  question ;  but  I  do  not  think  wives  are  at  all 
compelled,  imder  Kafir  law,  to  return. 

8644.  Would  you  recommend  any  system  of  registration  of  polygamous  marriages  P 
— It  would  be  better  if  they  were  registered.  My  idea  is  that  the  agreement,  whatever 
it  is,  should  be  registered,  and  the  contract  described. 

8645.  I  suppose  you  know  the  Basutoland  regulations  on  that  subjeot  P — I 
have  not  looked  them  over  very  carefully. 

8646.  From  your  experience  do  you  think  those  regulations  operate  P — ^I  have  no 
experience  of  their  operation  in  Basutolandi 

8647.  Touching  ukulobola,  do  you  consider  that  to  be  a  mere  matter  of  purchase 
and  sale  of  women,  or  more  in  the  character  of  dowry  or  a  settlement  for  the  wife  P — 
I  have  not  had  much  experience  in  such  matters,  but  I  think,  to  a  large  extent,  it  bears 
the  character  of  a  purcliaso,  but  it  is  with  the  willing  consent  of  the  women,  and  it  is 
veiled ;  they  do  not  admit  that  it  is  purchase. 

8048.  Have  you  not  ihet  any  instances  where  a  woman  having  been  purchased 
refuses  to  go  to  her  chosen  husband  who  has  given  cattle  for  her  P — I  have  not  known 
such  a  case,  but  I  tliink  she  would  be  protected  by  law  from  being  forced.  At  present 
they  are  forced  by  the  force  of  opinion  and  training.  The  idea  that  they  are  compelled 
to  obey  their  parents  is  paramount,  and  it  is  a  custom  which  can  only  be  checked 
gradually,  and  by  their  learning  tliat  they  are  free. 

8049.  Mr.  Upiiifjlon.]  Are  you  acquainted  with  the  Basuto  marriage  customs  and 
ceremonies  ? — Not  fully. 

8050.  Have  you  any  reason  to  think  that  there  is  any  great  difference  between 
their  customs  and  those  of  the  onlinary  colonial  Kafirs  ? — 1  believe  they  are  much 
about  tlie  same,  but  I  have  not  that  intimate  knowledge  of  the  Basutos  which  would 
enable  me  to  enter  fully  into  these  details. 

8651.  I  believe  this  system  of  the  phirality  of  wives,  exists  to  a  veiy  great  extent 
in  Basutoland  ? — Yes. 

8652.  Is  it  the  same  among  Christian  Basutos  P — ^No,  though  some  do  fall  back 
into  polygamy ;  but  they  are  taught  that  it  is  unchristianlike. 
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T.  M,  Orpm,  Eeq.,  8653.  I  believe  the  chief  Letsie  has  a  large  number  of  wives  ? — ^Yes. 

tjB^'  T&ISS^^^  ^^5**-  About  how  many  would  you  suppose  ? — A  hundred,  at  least. 

^^"^^"^  *  8655.  Are  they  located  in  different  parts  of  the  country  ? — ^They   are   generally 

April  29, 1882.      about  him,  but  sometimes  they  go  to  a  distance. 

8656.  Is  the  Basutoland  law  of  inheritance  the  same  as  the  Kafir  law  of  inherit- 
ance ? — 1  believe  it  is  not  exactly  the  same,  but  it  is  stated  generally  in  the  Commission'B 
report,  presented  to  the  House  in  1873. 

8667.  Do  you  think  that  the  Basutos  have  any  objection,  from  what  you  know  of 
them,  to  a  system  of  compulsory  registration  of  marriages  P — ^I  cannot  say.  I  know 
that  there  is  some  dissatisfaction  in  regard  to  the  regulation  lately  published  in 
reference  to  marriage,  but  I  do  not  know  what  the  dissatisfaction  is.  They  are  in  a 
jealous  state,  and  they  do  not  like  new  laws  to  be  framed  without  their  being 
consulted. 

8658.  Suppose  the  Basuto  law,  and  the  colonial  Kafir  law  of  inheritance  was 
codified,  upon  the  basis  of  the  native  customs,  do  you  think  that  it  would  be  on  ad- 
visable thing  to  recognize  that  in  the  Courts  of  the  Colony  ? — Yes,  but  I  do  not  know 
that  it  is  exactly  the  same  everywhere.  There  is  a  difference  between  Basuto  and 
Kafia  customs.  My  own  idea  was,  that  the  codification  ought  to  take  place  after  a 
general  inquiry  as  to  what  it  actually  was,  and  I  thought  that  it  could  be  got  at  by 
having  the  decisions  of  these  small  native  courts  recorded  in  the  way  I  have  mentioned 
as  introduced  among  the  Pondomise,  and  then  the  cases  being  classified,  and  the 
general  results  arrived  at  by  examination. 

8659.  Have  the  Basutos  any  form  of  testamentary  disposition,  and  are  they  ac- 
customed to  call  together  witnesses  whenever  they  make  any  disposition  of  their 
property  P — Yes,  they  are  generally  family  witnesses. 

8660.  Is  there  anything  like  a  written  record  kept  ? — No,  certain  friends  or 
relatives  are  chosen  to  be  the  depositaries  of  the  intentions  of  the  father  for  the  dis- 
posal of  his  property. 

8661.  Mosfly,  i  apprehend,  on  the  occasion  of  his  taking  another  wife :  Is  that 
BO  P — Noy  as  he  acquires  cattie,  he  from  time  to  time  disposes  of  them  among  the 
different  households. 

86624  Mr.  Stunfoi^d,']  Does  the  power  of  divorce  rest  with  the  married  women  as 
Well  as  with  the  husbaadB,  within  your  knowledge  P — I  think  they  can  separate  from 
their  husbands  at  will.  I  am  inclined  to  think  so,  but  I  am  n9t  intimately  acquainted 
with  these  things. 

8663i  Mr.  UpingtonJ]  In  which  event  does  he  get  his  cattle  back  P — ^He  gets  a 
certain  share,  it  depends  upon  whether  he  has  had  children  by  her  or  not. 

8664*  Mr.  Star{fordJ]AXQ  you  aware  that  imder  the  regidations  in  force  in 
Basutoland,  Ghiqualand  East,  and  in  the  Transkei,  the  registration  of  wives  has  been 
made  compulsory  P — ^I  am. 

8665.  And  in  regard  to  Basutoland,  are  you  aware  no  registration  has  taken 
place  P — ^I  beheve  very  few,  if  any,  registrations  have  taken  place. 

8666  i  Are  you  aware  of  the  fact  that  in  East  Qriqualand,  and  in  the  Transkei, 
hardly  any  married  women  have  been  registered  P — I  was  not  aware  of  it,  but  I  think 
it  very  probable. 

8667.  Do  you  think  it  wise  to  allow  this  rule  of  registration  still  to  continue  in  the 
regulations,  when  it  has  become,  by  the  action  of  the  people,  a  dead  letter  P — ^No,  I 
thmk  I  would  make  the  registration  voluntary,  but  I  consider  registration  itself  a  good 
thing,  though  you  cannot  compel  people  to  carry  it  out. 

8668*  l)o  you  think  that  a  laW  requiring  that  the  girl's  consent  shall  be  necessary  to 
every  marriage  which  takes  place,  would  be  a  useful  chock  upon  polygamous  marriages 
amongst  the  natives  P — I  think  so. 

8669i  Would  you  impose  any  other  checks  at  the  present  time  ? — I  do  not  know 
what  other  checks  you  could  impose ;  you  cannot  interfere  with  the  liberty  of  the  indi- 
vidual* They  might  be  encouraged  and  given  opportunity  to  register  the  contract  by 
which  they  agreed  to  cohabit  as  man  and  wife,  so  that,  if  that  compelled  keeping  to 
one  spouse,  its  breach  by  polygamy  might  cause  some  loss  to  the  person  breaking  the 
contract,  and  similar}'  conditions  regarding  children's,  or  other  inheritance,  and  disposition 
of  property,  could  be  volimtarily  registered. 

8670.  It  has  been  suggested  to  the  Commission  by  some  witnesses,  that  only  the 
first  marriage  should  be  recognized,  and  that  any  marriage  after  that  should  be  looked 
upon  as  an  immoral  contract,  do  you  approve  of  such  recommendation  ? — ^No,  I  do 
not  think  you  can  do  that  with  the  peoi)le  in  their  present  state. 

8671.  Reverting  to  the  question  of  the  Spoor  law,  you  stated  that  the  Spoor 
law  was  an  innovation  upon  native  custom  ? — No ;  I  only  judge  so  from  Mr.  Warner's 
statement. 
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8672.  I  have  here  a  commiuiioation  from  the  Rev.  Mr.  Mackenzie,  forwarded  to  /.  M,  Orpm^  Em., 

tlie  Commission,  in  wliich  he  states  that  the  Spoor  law  is  known  to  exist  aniong  the  ^^8L  t^^^^^S!^" 
Beehuana  tribe.  The  extract  is  as  follows : — "  Theft  of  cattle.  It  is  important  to  ^^^^ 
notice  a  native  feeling  and  custom  connected  with  the  stealing  of  cattle  and  other  April  29, 1882. 
stock.  This  may  be  stealing  as  between  members  of  the  same  tribe,  whfen  it  is 
thought  of  as  mere  theft.  It  is  also  possible  for  a  mere  theft  of  cattle  to  be  com- 
mitted by  a  member  of  one  tribe  from  the  cattle  of  a  neighbouring  tribe,  but  this  latter 
action  has  so  serious  a  political  consequence  among  all  the  native  tribes,  that  it  is  not, 
as  far  as  I  know,  a  crime  of  frequent  occurrence.  When  the  spoor  of  stolen  cattle 
crosses  a  boundary  line  between  two  tribes,  or  reaches  the  grazing  ground  of  their 
first  cattle  post,  the  men  on  the  spoor  return  and  inform  the  chief :  Then  it  is  either 
a  simple  theft,  or  it  is  a  declaration  of  war,  on  the  part  of  the  chief  into  whose 
country  the  cattle  have  gone.  A  messenger  is  accordingly  despatched  to  demand  an 
explanation.  In  the  meantime  the  cattle  have  been  either  driven  off  to  some  place  of 
security,  if  it  is  a  mere  theft,  or  they  have  been  brought  into  the  chief's  kraal.  In 
every  case  the  chief  soon  gets  to  hear  of  it.  It  is  a  crisis ;  peace  or  war  is  the  question 
to  be  decided.  It  is  for  UiQ  chief  and  his  yoimger  brothers  to  make  up  their  minds,  at 
once,  what  policy  they  will  adopt.  If  it  is  a  mere  theft,  and  they  wish  to  remain  at 
peace  with  their  neighbour,  the  stolen  cattle,  along  with  the  stock  belonging  to  the 
thief — ^that  is  to  say,  the  troop  in  which  they  are  grazing — are  seized  and  brought  to 
the  cliief .  A  heavy  fine  is  imposed  on  the  man ;  perhaps  he  is  entirely  eaten  up,  and 
the  stolen  cattle  are  sent  off  so  as  to  meet  the  messengers  from  the  chief,  or  are  kept  in 
the  public  kraal  until  their  arrival."  ? — I  was  not  aware  of  this,  nor  am  I  well  acquainted 
with  the  Beehuana  tribes,  but  I  know  this,  that  they  are  a  people  who  live  in  large 
villages,  and  distinct  communities ;  so  that  what  Mr.  Mackenzie  describes  is  a  very 
natural  result.  But  where  people  live  in  a  scattered  state,  it  would  be  very  much  more 
difficidt  to  carry  out  anything  of  this  sort,  or  to  find  out  who  is  really  responsible  for 
tlie  spoor,  because  of  the  cattle  of  different  people,  not  connected  together  as  one  com- 
munity, grazing  and  using  the  same  commonage,  and  in  Basutoland,  there  is  no  such 
thing  as  a  community,  at  i)re8ent.  The  people  are  only  recognized  as  individuals,  by 
Government.  Where  there  is  a  community  to  be  held  responsible,  that  community 
must  have  some  power  in  order  to  enforce  the  responsibility,  but  they  have  no  power 
whatever ;  and,  I  think,  that  generally  in  the  native  territories,  where  they  are  plcused 
under  our  Government,  we  recognize  no  community  among  the  people  at  all.  Where 
the  people  are  a  community,  and  the  cattle  are  all  kept  together,  the  people  can 
know  if  stolen  cattle  is  amongst  their  own,  and  can  consequently  be  held  responsible 
for  it. 

8673.  I  hand  you  the  section  in  the  proposed  coda,  dealing  with  responsibility 
under  the  spoor  law ;  will  you  be  good  enough  to  read  it,  and  say,  whether,  in  your  opinion, 
that  will  meet  the  case  ?—  It  appears,  on  the  whole,  fair,  but  I  cannot  give  it  that  full 
attention  it  requires.  Families  hold  themselves  responsible,  but  I  think  it  is  a  matter  of 
good  feeling,  and  a  sort  of  moral  obligation  for  a  crime  which  may  be  committed  by 
any  individual  member  of  the  family,  and  I  think  it  arises  from  that. 

8674.  Mr.  Ai/UJf.'\  Mr.  Orpen,  would  you  recommend  that  the  native  territories 
and  native  locations  should  be  sub-divided  and  given  out  to  people  to  hold  on  individual 
title  ? — I  would  recognise  the  existing  individucd  title  to  the  holdings  of  each  man  ag 
to  his  fields  and  huts,  just  as  it  at  present  exists  in  Kafir  law. 

8675.  Would  you  recommend  the  Government  to  issue  title  deeds  to  individual 
natives  ? — To  those  who  apply  for  it,  E  would  give  individual  descriptive  titles 
simply. 

8676.  Do  you  think  that  would  be  a  better  system  than  letting  the  land,  to  be  held 
by  sub-chiefs  or  headmen,  in  a  block,  as  trustees  for  the  whole  tribe  P — I  think  I  would 
recognise  exactly  what  exists  by  law,  but  I  do  not  see  the  necessity  of  giving  a  title  deed 
to  a  tribe.     I  do  not  know  to  whom  you  would  give  it. 

8677.  Supposing  you  issued  individual  titles  to  the  people,  would  vou  make  the 
land  described  by  title  deed  alienable  ? — No,  not  without  the  consent  of  the  people.  I 
think  that  the  country  ought  to  be  divided  into  wards,  and  within  these  wards  there 
should  be  some  council,  and  I  would  not  allow  any  land  to  be  alienated,  without  the 
consent  of  the  council  or  ward. 

8678.  Would  you  not  allow  the  owner  of  a  piece  of  land  by  title,  to  sell  his  pro- 
perty to  any  other  person  living  in  the  same  village  or  ward  P — I  think  that  because 
the  community  has  a  reversionary  interest  in  the  whole,  I  would  not  allow  them  to  do 
it  witliout  the  consent  of  the  commimity. 

8679.  Would  you  allow  such  a  person  holding  land  by  title  to  sell  to  a  European  P 
— No,  not  without  the  consent  of  the  community.  The  Basutos,  for  instance,  and  the 
other  tribes  are  exceedingly  jealous  in  regard  to  the  sale  of  land,  which  they  consider  to 
belong  to  the  whole  community. 
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/.  M.  Orpen,  Beq..,  8680.  Just  direct  your  attention,  say,  to  Tembuland.     Do  you  think  it  would  be 

A^fin^uto^^'*  wise  to  cut  that  up  into  allotments,  and  give  titles  to  all  the  people  separately,  from  the 

*  chief  P — ^No,  not  to  out  it  up  into  allotments.     It  helongs  to   the   whole   community. 

April  29, 1S82,      The  chief  is  only  the  representative  of  the  eommimity. 

8681.  Then  you  are  in  favour  of  a  general  system  of  laud  teniu'o  by  individuals?— 
I  am  in  favour  of  having  individual  title  to  agrieultimil  lands  recognised  ;    but  as  it  at 

E resent  exists,  their  individual  title  is  not  an  absolute  title.  It  is  a  title  as  long  as  thej 
old  it,  but  if  they  give  it  up  they  give  it  back  to  tlie  eommimity,  and  it  can  be  re-allotted 
to  somebody  else.  But  it  is  heritable,  and  can  descend  from  father  to  son,  but 
whenever  a  family  die  out  or  I'^jave,  it  reverts  again  to  the  community. 

8682.  You  are  now  describing  the  teniu-e  of  land  according  to  their  customs,  rather 
than  their  idea  of  the  subject.  Acc(>rding  to  their  customs,  can  a  man  transfer  or  sell 
his  land  to  another  ? — No. 

8683.  Does  not  the  man,  according  to  their  customs,  hold  his  land  according  to  the 
will  of  the  chief  ? — No,  it  is  his  own. 

8684.  You  are  speaking  about  agricultural  lands ;  what  about  the  grazing  lands? 
— ^They  are  the  property  of  the  whole  tribe. 

8685.  And  ran  a  man  bring  as  many  cattle  as  he  likes  on  to  the  grazing  land  ?— 
It  is  regulated  by  people  appointed  for  tlio  purpose.  If  a  man  brought  out  too  large  a 
quantity  he  would  be  checked,  and,  in  Basutoland,  there  are  reserves  which  are  only 
allowed  to  be  used  during  certain  times  of  the  year.  At  page  43  of  the  "  Principles  of 
Native  Government,"  I  have  given  my  idea  of  land  tenure. 

8686.  Mr.  Upingfon.']  As  I  understand  you  the  land  system  is  this :  Each  person 
has  a  defined  area  of  agricultural  land,  not  hold  by  individual  tenure  but  in  common 
with  all  the  rest  of  the  tribe,  liable  to  reversion  to  the  tribe  in  the  event  of  that  person 
leaving  the  coimtry  ? — He  has  an  imdefined  common  right  in  the  whole  country.  He 
has  a  right  to  have  a  share  allotted  to  liim  to  plough,  and  if  he  has  got  it  he  has 
complete  property  in  that  except  in  this  respect,  that  it  is  liable  to  reversion  to  the 
eommimity  if  he  abandons  it,  or  it  is  taken  away  from  him  on  accoimt  of  some  crime. 

8687.  What  objection  is  there  to  keeping  a  registration  book  of  these  plots  of  land, 
shewing  that  certain  individuals  are  entitled  to  lots  number  so  and  so,  number  one,  two, 
three,  and  so  on  ? — I  think  that  could  be  done,  but  at  present  their  title  is  enjoyed  by 
the  whole  community.  Nobody  ever  attempts  to  take  laad  away  from  a  man  who  has 
a  title. 

8688.  Why  not  give  them  the  power  of  disposal  of  their  own  defined  plots  of 
agricultural  land,  and  also  rights  of  commonage  ? — Because  it  is  contrary  to  their 
custom.  It  would  be  an  interference  with  the  right  of  property,  the  right  of  the 
community. 

8689.  Is  that  a  good  custom  to  maintain  ? — I  think  it  suits  them  at  present^  and 
to  alter  it  would  be  inexpedient  and  would  infringe  on  the  right  of  pi'operty,  which  it 
is  the  province  of  Government  to  guai'd. 

8690.  Is  it  not  calculated  to  keep  a  tribe  in  a  condition  of  barbarism  ? — ^I  do  not 
think  so.  I  think  some  more  definite  recognition  of  individual  claims  to  i)roperty  will 
grow  up  with  permanent  improvements ;  and  that  the  tribe  itself  will  come  to  see  the 
necessity  of  some  individual  right  and  will  make  it  for  themselves  in  their  customs. 

8691.  Can  you  tell  me  whether  a  forfeiture  of  land  is  the  punishment  for  treason 
against  the  chief,  and  is  recognised  among  the  natives  of  the  country  you  ai'e  aec|uainted 
'^th  P ^Yes. 

8692.  Invariably  so  ?— Yes. 

8693.  Then  any  proposal  on  the  part  of  tlie  Colonial  Government,  to  declare  the 
lands  of  rebels  to  be  forfeited  for  tlie  oiirae  of  rebellion,  would  be  in  accordance  with 
native  law  ? — Not  exactly. 

8694.  Why  not  ? — Because  we  do  not  recognise  the  eommimity.  We  punish 
crimes  individually.  If  there  was  a  community  among  tlie  natives  who  had  committed 
the  crime  of  rebellion,  then  pei-haps  it  woidd  be  fair.  When  the  organised  community 
is  in  abeyance,  the  property  is  guarded  by  the  Government  for  the  conmaunity,  who 
are  as  infants  and  wards. 

8695.  But  supposing  the  whole  tribe  has  gone  in  for  rebellion.  Take  the  case  of 
TJmhonhlo's  people  ? — It  appeai*s  an  extreme  cnso.  I  think  that  j>erhaps  in  that  (-ase 
it  would  be  in  accordance  with  custom  to  do  so,  but  the  custom  would  interfere  with 
many  people  who  were  not  rebels,  including  the  children. 

8696.  Is  it  not  a  dangerous  thing  to  allow  natives  who  have  gone  into  rebellion  to 
return  and  re-oceujiy  theii-  land  without  punishment  ? — I  think  it  might  bo  dangerous, 
but  the  punishment  should  fall  on  individuals. 

8697.  But  if  you  were  aware  now,  as  in  the  ease  I  have  mentioned,  that  the  whole 
tribe  has  gone  into  rebellion,  would  you  not  say  that  under  such  drcumstcmces  thew 
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should  be  a  piinishinent  for  every  indi\'idiial  ? — I  do  not  see  why  there  should  not  be.    A  /.  M.  Orpen,  Eiiq., 
whole  tribe  of  men,  women,   and  children  too,  cannot  so  into  rebellion ;   it  is  the  act  of  4^??.  ^^^H^H^K* 

individuals,  however  numerous.  -     

8098.  Thou  is  it  your  opinion  tliat  no  tribal  land  should  be  forfeited  for  rebellion      April  29,  18S2. 
except  after  the  ordinary  legal  course  had  been  taken  to  try  individuals  of  a  tribe  ? — ^I 
think  it  is  dangerous  to  leave  sueli  j)ower  in  the  hands  of  (Government,  to  be  able  to  con- 
fiscate  the  property   of   the  whole  tribe  because  the  Grovemment  would  be  inclined  to 
consider  them  all  guilty  when  they  were  not,  and  they  could  not  be  so. 

8699.  Would  you  recommend  then  that  Unihlonhlo's  people,  notwithstanding  their 
rebellion,  shoidd  be  allowed  to  return  and  re-occupy  their  lands  as  before  ? — I  would  try 
every  one  of  them  and  punish  every  man  for  his  misdeeds  according  to  the  offence ;  you 
would  arrive  at  the  same  thing  on  the  whole. 

8700.  If  the  matter  were  to  be  adjudicated  upon  accordinff  to  native  law,  the 
remedy  would  be,  very  short  and  decisive,  I  believe? — ^Yes,  perhaps;  but  aooordingto  native 
law  you  have  them  recognised  as  a  community  with  common  responsibilities  and  powers. 
When  we  have  broken  them  up  into  individueds,  without  any  organisation  or  powers,  it  is 
different. 

8701.  But  suppose  that  a  chief  were  to  be  perfectly  well  aware,  as  in  the  case  of 
Umhlonhlo,  that  a  certain  section  of  his  people  had  gone  into  rebellion,  would  he  at 
once  confiscate  the  lands  of  these  people  ? — Yes,  he  would  drive  them  out,  but  if  they 
came  back  ho  would  forgive  them,  and  even  give  tliem  cattle  to  start  with,  and  land  on 
which  to  place  them  where  ho  thought  best.  A  native  chief,  as  a  rule,  very  rarely  drives 
his  people  away,  and  they  are  very  lenient  aft^r  rebellion  is  quelled. 

8702.  Would  you  approve  of  the  system  of  having  native  land  courts  for  the  purpose 
of  adjudicating  on  disputes  in  regard  to  land  and  for  the  purpose  of  keeping  registrations 
of  the  mode  in  which  the  agricultural  land  was  held  ? — I  think  it  would  be  well  to  have 
some  sort  of  native  land  court ;  that  is,  I  would  have  the  ward  ooimcil  or  other  council 
to  decide  such  questions.  But  all  changes  are  difficult  and  require  to  be  introduced 
with  caution  and  the  feeling  of  the  people  to  be  brought  to  appro%  e. 

8703.  Would  you  object  to  sucli  a  system  of  land  courts  being  presided  over  by 
European  judges  ? — I  tliink  they  would  be  better  for  the  aid  of  Europeans,  but  I 
cjannot  say  I  can  give  any  idea,  at  once,  how  they  shoidd  be  formed.  But,  I  think, 
generally  speaking,  that  it  would  be  well  for  the  people  to  have  a  share  in  the  manager- 
inent  of  their  oa^ti  lands. 

8704.  Would  not  natives  prefer  going  to  the  chief  to  decide  any  dispute  in  regard 
to  land? — Yes,  rather  than  to  the  court  I  have  mentioned.  In  the  first  instance  they 
woidd  be  likely  to  go  to  the  chief,  but  they  would  Uke  to  have  an  appeal  to  a  European 
officer. 

8705.  There  is  one  question  I  forgot  to  put  to  you  before,  in  reference  to  Parlia- 
mentary representation.  AXHiat  franchise  would  you  recommend  P — Would  you  have 
a  manhood  suffrage  ? — I  think  election  by  communities  and  councils,  and  not  by 
individuals,  better.  If  the  colony  is  not  prepared  to  allow  their  representatives  to  be 
members  of  l^arliament  with  a  vote,  it  could  at  least  allow  them  to  attend  as  delegates, 
and  speak  as  tenitorial  delegates  do  in  America,  and  it  could  not  be  urged  against  it 
that  such  elections  would  be  open  to  corruption  at  all. 

8706.  Would  it  be  sufficient  if  notice  was  given  that  a  meeting  would  be  held  at 
a  given  place  for  the  election  of  a  representative  in  Parliament,  and  that  each  member 
of  the  tribe  attending  that  meeting  thould  be  at  liberty  to  vote  ? — I  would  leave  the 
council  to  decide  who  they  wished  to  represent  tliem ;  an  elective  body. 

8707.  Would  not  that  council  be  very  large  ? — Yes,  very  large  and  respectable. 

8708.  And  how  would  that  council  be  elected  ? — By  the  people  in  each  ward. 

8709.  At  a  public  meeting  ? — I  think  not.  Let  every  man  who  had  paid  his  taxes 
vote. 

8710.  Mr.  Ayliff,']  You  think  that  the  ])rivilege  of  liaving  a  representative  in 
Parliament  would  be  ai)preciated  ? — ^Very  highly.  And  1  think  it  would  tend  to  cause 
moderation  in  discussion  of  native  questions.  It  would  tend  to  do  away  with  the 
injurious  effects  of  their  always  being  made  party  questions  in  Parliament.  The 
representatives  would  be  looked  upon  kindly  and  fairly  as  the  people  who  were  doing 
their  best  and  conducting  their  proper  business  and  that  of  those  tney  specially  repre- 
sented, and  not  looked  u[)on  as  peo2)le  who  had  gone  slightly  wrong  m  their  heads, 
because  they  were  placed  in  a  false  position  to  some  extent  by  being  impelled  by  the 
existence  of  a  glaring  want  to  attend  to  otlier  people's  business,  and  not  their  own, 
specially  thai  is  that  of  their  several  constituencies.  Ilei3resentation  would  be  a  safety 
valve,  and  it  would  cause  the  people  to  feel  that  (xovernment  was  a  part  of  themselves 
in  which  they  had  a  share — a  product  of  tlieir  free  will.  This  is  the  great  basis  of  loyaltv 
everywhei*e,  people  looking  up  to  the  head  as  a  part  of  the  body  and  in  sympathy  with 

it, 
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/.  if.  Orpm,  JStq,,         8711.  Mr.  SfaufordJ]  When  natives  are  living  in  tribal  oooupation  of  land  and  do 
AgSif in  iSmtoSmci*  ^^*  ^'^^  ^^^  indi\'idiial  tenure,  woidd  you  issue  titles  to  such  ? — ^No,  let  them  alone  untU 

'  they  ask  for  individual  titles. 

i^pril  29, 1882.  8712.  What  right  do  you  consider  that  the  Colonial  Government  has  over  land, 

when  submission  to  our  authority  has  taken  place  voluntarily,  when  that  land  has  been 
in  occupation  of  the  chiefs  and  people  at  the  time  of  their  submission  ?—  Only  over  the 
several  commnnities  ;  not  over  the  property. 

8713.  When  you  have  a  paramount  chief  over  a  tribe,  with  subordinate  chiefs 
imder  him,  and  some  of  the  subordinate  chiefs  go  into  rebellion,  the  paramount  chief 
and  many  of  his  people  or  the  greater  portion  of  them  remaining  loyal,  do  you  think 
the  Government  has  the  right  to  confiscate  the  land  of  subordinate  chiefs  when  the 
paramount  chief  has  remained  loyal  ? — I  do  not  think  so.  But  I  do  not  think  it 
depends  upon  the  paramount  chief.  I  think  Moroisi  is  a  case  in  point.  And  in  that 
case  the  country  was  part  of  Basutoland  and  recognised  as  belonging  to  a  Basuto  tribe, 
I  do  not  think  it  would  be  just  to  confiscate  Moroisi's  country  at  all. 

8714.  What  would  you  do  with  people  who  liad  rebelled  if  they  came  in  and 
surrendered  to  you  ? — I  would  locate  them  m  otlier  parts  of  the  oomitry. 

8715.  Supposing  their  own  country  was  the  only  part  vacant  ? — It  is  a  matter  of 
policy.  On  the  whole  I  would  let  them  go  back.  In  Moroisi's  country  they  were  all 
amnestied  and  pardoned  by  proclamation,  with  the  exception  of  those  tried  and  punished, 
and  after  they  had  been  amnestied  or  punished  and  exjriated  their  crime,  it  was  im- 
possible, in  justice,  or  law  to  do  anything  more.  Among  the  natives  after  the  rebeUion 
was  over,  the  people  who  had  been  in  rebellion  have  always  been  treated  very  leniently. 

8716.  Among  themselves  P — Yes,  among  themselves. 

8716a.  Would  they  under  their  own  laws  consider  it  a  sufficient  punishment  for 
rebellion  to  lose  all  their  property  P — Yes,  and  they  would  be  helped  by  the  chief  who 
would  supplv  them  with  cattle. 

8717.  Would  you  apply  the  nUe  before  mentioned,  in  reference  to  individual  title, 
to  locations  in  the  colony  as  well  as  to  the  tribes  beyond.  I  mean  in  respect  to  issuing 
individual  titles  where  the  people  do  not  Avish  it  ? — I  tliiiik  so. 

8718.  Mr.  AfffijrJ]  Do  you  think  the  natives  are  capable  of  managing  any  sort  of 
municipality  or  village  government  P — I  think  so. 

8719.  Would  you  recommend  that  anything  of  tlie  kind  should  be  attempted  in 
the  native  locations  in  the  colony,  and  in  the  territories  ;  in  the  Transkei  P — ^Yes,  I 
think  it  would  be  a  good  thing.  People  would  have  an  interest  in  managing  their  own 
affairs.  People  can  always  manage  their  oavti  affairs  better  than  other  people  can  do  it 
for  them.  In  Basutoland,  and  among  j)eoplo  under  similar  circumstances,  it  would  haye 
to  be  introduced  very  gradually. 

8720.  What  would  you  recommend  as  the  governing  body  P — I  think  the  object 
aimed  at  would  be  the  making  it  elective.  Now  they  woidd  elect  the  chiefs  they  have 
at  present,  but  they  would  be  glad  to  have  a  (rheck  against  the  })ower  of  the  chiefs  in 
the  shape  of  a  council. 

8721.  Would  you  recommend  a  different  manner  of  choice  to  what  you  have  just 
now  recommended  in  respect  to  representation  in  Parliament  P — They  might  have  the 
same  people  or  other  people  who  could'  form  the  central  body  of  electors.  I  do  not 
think  it  would  be  well  to  have  a  general  election  throughout  Basutoland,  or  for  them  to 
be  subjected  to  anything  like  the  violence  of  a  general  election,  as  in  the  colony.  I 
think  it  ought  to  be  a  body  who  shoidd  deliberate  and  then  elect  a  member  or  delegate. 

8722.  JDo  you  think  such  a  body  could  perform  the  functions  without  the  assist- 
ance of  the  magistrate,  or  the  assistance  of  some  European  official  P — I  think  they 
ought  to  have  the  assistance  of  an  official.  The  maristrat^  could  preside,  but,  I  tliink, 
in  regard  to  municipal  affairs,  they  would  express  tneir  ideas  without  the  help  of  the 
magi^rate.  .  \  .  ^ 

8723.  You  think  it  would  be  a  good  educating  process  to  give  them  some  sort  of 
mimicipal  government  P — Yes,  I  think  it  would  be  a  good  educating  process,  and  I 
think  that  any  Qovemmont  not  well  based  or  in  a  stable  condition,  that  is  in  which  the 
people  have  not  an  inten^st  and  a  voice,  would  not  last. 

8724.  Do  you  consider  that  in  i\nnv  aboriginal  state  the  people  have  a  voice  in 
their  own  govenmiont  P — Yes,  and  n  voiy  strong  voice  indeed. 

8725.  Mr.  SfafifordJ  What  form  of  iniuiicii»nl  government  do  you  think  they 
might  have  ? — I  am  not  prepared  to  say.  It  is  a  thing  which  has  to  be  studied  and 
adapted  to  the  requirements  of  the  people  who  should  be  consulted. 

8726.  Mr.  AyUfl',']  Is  there  any  infonnation  which  you  would  like  to  convey  to 
this  Commission,  Mr.  Orpen,  or  any  vi«'ws  which  we  have  not  suggestefl  by  our  questionsf 
— ^I  woidd  prefer  to  consider  them  and  send  them  in  \mting.  I  mi^t  like  to  refer  the 
Commission  to  some  things  which  have  been  mentioned  in  the  Rev.  E.  Casalis'  work. 
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PRESENT : 

J.  Ayliff,  Esq.,  in  the  Chair. 
W.  E.  Stanford,  Esq.  |  Hon.*  T.  TJpington. 

Janies  Rose  InnrSy  Haq.,  C.M.G.,  Under  Secretary  for  Native  Affairs,  examined. 

8727.  Mr.  Ayllff'J]  You  are  Under  Secretary  for  Native  Affairs  P — Yes.  JatMi   Boat    In^et^ 

8728.  And,  I  beheve,  Mr.   Innes,   you  were  formerly  Resident  Magistrate  and  SS^^^^f^**!? "tlr' 
Civil  Commissioner  of  King  William's  Town  ? — I  was.  Affaiw/ 

8729.  You  were  also  magistrate  in  some  other  district,  and  owing  to  that  position  

you  were  brought  a  great  deal  in  contact  with  natives,  and  have  had  much  to  do  with       ^^^  ^*  ^^^* 
their  managCTnent  ? — Yes. 

8730.  Have  you  ever  paid  much  attention  to  what  is  called  "  Native  Laws  and 
Customs  "? — I  have  had  the  text-book  on  the  subject,  to  which  I  have  referred  for  any 
information  I  required.  I  allude  to  the  Compendium  of  Kafir  Laws  and  Customs  com- 
piled by  direction  of  Colonel  Maclean,  wliich  contains  the  opinions  of  Messrs.  Warner, 
Brownlee,  Ayliff,  and  Dugmore  on  the  subject. 

8731.  Would  you  judge,  from  your  experience,  that  that  compendium  accurately 
delineates  these  Native  Laws  and  Customs  ? — I  think  so.  I  am  of  opinion  that  the 
Native  Laws  and  Customs,  as  laid  down  in  that  compendium,  are  still  in  force  among 
the  natives  at  King  William's  Town  generally,  and  in  other  districts  also. 

8732.  Have  you  over  observed  whether  the  natives  can  be  sticcessf uUy  controlled 
according  to  those  Native  Laws  and  Customs  you  are  referring  to  P — The  Laws  and 
Customs,  as  laid  down  there,  embrace  certain  principles  which  are  not  recognized  by 
the  laws  of  the  colony. 

8733.  Taking  the  ccwe  of  the  Transkeian  territories ;  which  would  be  the  best,  in 
your  opiniom,  to  manage  them,  according  to  colonial  laws,  or  according  to  those 
Native  Laws  and  Customs  ? — If  the  natives  in  anv  part  of  South  Africa  are  British 
subjects,  I  do  not  think  any  advantage  would  be  aerived  from  the  administration  of 
two  systems  of  law.  I  do  not  see  why  a  native,  because  he  is  a  native,  residing  with- 
in the  colony,  should  not  be  amenable  to  its  laws. 

8734.  Then  am  I  to  understand  that  it  would  be  a  good  and  wise  policy  to  apply 
to  the  Transkeian  territories  the  Colonial  Ijaws  en  bloc  ? — I  am  not  prepared  to  go 
as  far  as  that,  but  I  should  prefer  its  application,  according  to  the  circumstances  of  the 
Transkei,  with  which,  I  may  mention,  I  have  not  much  personal  acquaintance,  but  I 
take  it  for  granted  that  the  Native  Laws  and  Customs  there  are  such  as  are  generally 
found  in  the  colony ;  I  think  Colonial  Law,  as  far  as  possible,  would  be  the  beet 
to  pursue  rather  than  have  the  administration  of  justice  carried  on  under  two  conflicting 
systems. 

8735  Have  you  not  observed  that  these  Native  Laws  and  Customs  are  so  inter- 
woven into  Kafir  society  that  it  is  difficult  to  eradicate  them  P — Yes,  I  do  not  believe 
they  can  easily  be  eradicated,  but  I  am  quite  sm*e  a  system  which  might  be  followed 
with  advantage  is  this.  Whenever  they  have  a  case  for  decision,  to  elect  for  themselves, 
whether  the  matter  shall  be  dealt  with  according  to  native  custom  or  whether  it  shall 
be  submitted  to  the  colonial  magistrate  for  decision.  If  they  prefer  the  colonial  judi- 
cial decision,  then  they  would  be  bound  by  all  that  is  implied  in  that  reference. 

8736.  Would  not  that  introduce  a  certain  amount  of  uncertainty  in  the  law,  and 
which  imcertainty  would  be  an  evil  ?  — I  don't  think  so.  As  far  as  the  decisions  of 
headmen  are  concerned,  they  would  be  guided  by  native  law,  but  when  cases  come  before 
a  magistrate,  I  imagine  that  the  decisions  given  by  him  would  be  so  much  more  in 
accordance  with  justice  and  so  much  better  than  those  of  the  headmen,  that  gradually, 
the  people  seeing  these  advantages,  would  prefer  that  court  to  any  other  in  course  of 
time. 

8737.  But  would  there  not  be  something  very  much  like  two  systems  of  law  ? — 
The  one  is  recognized,  but  not  the  other,  and  it  would  be  left  to  the  option  of  the  peo- 
ple themselves  to  determine  which  they  would  have.  This  would  be  done  because  these 
customs  and  usages  are  so  interwoven  with  native  life  and  ideas  that  it  would  not  be  an 
easy  matter,  at  once,  by  the  introduction  of  a  new  system,  to  get  them  quietly  to  accept 
that  transference,  but,  in  course  of  time,  that  would  come  as  a  matter  of  certainty.  I 
might  mention  an  instance.  You  have,  in  the  liing  William's  Town  district  special 
magistrates  who  have  exercised  jurisdiction,   and  to  my  mind  improperly  because 
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T^^^p  5?*^  ''^**^'  illegally,  and  therefore,  having  no  means  of  enforcing  compliance  with  their  dedsions. 
BemiJSi^^'vUd^  I  hold  that  if  these  decisions  were  to  be  brought  before  any  court  of  appeal,  it  would 
Affairs.  immediately  challenge  the  jurisdiction  of  these  special  magistrates.     These  things  have 

— -  been  done,  and  the  natives  have  gone  to  the  magistrate  in  preference  to  their  chiefc, 

y  ,  1882.       "because  they  believed  that  the  decision  of  the  magistrate  would  be  regulated  with  jus- 
tice, while  those  of  the  chiefs  frequently  show  the  absence  of  it. 

8738.  Have  you  observed  whether  the  natives  are  disposed  to  give  a  preference 
to  the  European  magistrate  to  their  chiefs  ? — I  tliink  so.  I  know  in  the  King  Wil- 
liam's Town  district,  I  had  fi'equently  to  determine  cases  which  arose  out  of  native 
law  and  custom,  and  the  people  came  to  the  magistrate  in  preference  to  going  to  their 
own  chiefs  and  headmen  who  were  frequently  not  impartial,  and  took  good  care  that 
some  of  the  fine  imposed  came  to  themselves. 

8739.  I  suppose  that  in  the  King  William's  Town  distiict,  the  chiefs  and  head- 
men had  no  sort  of  jurisdiction  ? — None  that  we  recognized.  Among  themselves  they 
exercised  certain  powers  as  arbitrators;  just  as  two  complaining  parties  might  consent 
to  leave  the  issue  of  their  dispute  in  the  hands  of  an  arbitrator. 

8740.  Had  the  natives  in  the  King  William's  Town  District  the  option  of  goin? to 
your  com-t  or  to  the  special  court  ? — They  went  to  either,  it  was  their  option,  but  they 
preferred  to  come  to  the  magistrate. 

8741.  Did  these  special  magistrates  show  some  deference  to  native  laws  and 
customs  ? — Yes,  and  so  did  I,  in  certain  cases.  I  may  mention  that  when  first  appointed 
magistrate  of  King  William's  Towti,  a  case  came  on  for  the  restitution  of  dowry,  under 
Kafir  law.  I  at  once  said  that,  as  a  colonial  magistrate,  I  could  not  recognize  such  a 
case.  The  agents  who  practised  in  that  court,  however,  agreed  that  the  evidence  should 
not  be  on  record,  and  that  the  decision  of  the  magistrate  would  be  accepted  without 
notice  of  appeal  being  given.  I  refused  to  be  placed  in  that  position,  and  stated  that 
whatever  case  came  before  me  would  have  to  be  decided  in  accordance  wiih  colonial  law 
and  practice.  I  could  not  entertain  the  proposal.  I,  however,  referred  the  matter  to 
the  then  Attorney-General,  now  Cliicf  Justice,  and  the  answer  I  received  from  him  wos 
to  the  effect  that,  marriage  being  a  civil  contract,  if  the  case  came  before  me,  I  could  not 
refuse  to  entertain  it.  i  ou  will  remember,  too,  Mr.  Chairman,  that  the  same  question 
has  been  raised  in  the  Eastern  Districts  Court,  but  the  coiut,  as  far  as  I  can  remember, 
has  never  touched  the  point  of  jurisdiction,  cases  ha\'ing  always  been  decided  on  side 
issues,  without  touching  upon  the  j)oint  of  jurisdiction  involved. 

8742.  But  when  the  chiefs  in  your  district  exorcised  semi-judicial  powers,  had  they 
no  means  of  enforcing  their  judgments  ? — No,  not  legal  means.  The  parties  submitted 
to  the  customs,  and,  as  a  rule,  the  decdsions  of  the  chief  were  respected. 

8743.  Talking  of  the  powers  of  these  chiefs,  are  you  aware  that  in  Tembuland, 
and  in  Emigrant  Tembuland,  certain  judicial  powers  are  seriously  claimed  on  behalf  of 
the  chiefs  and  headmen  ? — I  have  no  knowledge,  pei'sonally,  of  what  takes  place  beyond 
the  Kei.  If  those  were  the  conditions  under  which  transfer  to  oiuiselves  was  aoeepted, 
then  the  conditions  are  as  binding  upon  us  as  upon  them. 

8744.  Have  you  considered  the  convention  which  was  made  by  Colonel  Bowker  when 
Gangelizwe  was  taken  over,  to  be  binding  ? — I  have  not  considered  that  question,  but  I 
will  give  it  my  consideration. 

8745.  Have  you  considered  the  terms  and  conditions  on  which  the  inhabitants  of 
Emigrant  Tembuland  were  settled  there  by  the  Government  ? — Not  fully.  I  have  not 
been  able  to  give  sufficient  attention  to  the  conditions  to  enable  me  to  speak  with  oe^ 
tainty  upon  the  points  on  which  you  would  require  my  opinion,  but  I  will  do  so. 

8746.  Then  do  I  understand  you  to  infer  that  the  Commission  could  get  the 
advantage  of  your  views  further  ? — Yes,  I  shall  be  quite  ready  to  give  them.  1  think 
there  is  a  Committee  of  the  House  now  sitting  for  the  purpose  of  taking  into  con- 
sideration the  conditions  on  which  these  peoi)le  were  taken  over.  Mr.  Stanford,  I 
believe,  was  present  when  the  conditions  wore  agi'eed  to ;  perhaps  he  can  give  you  the 
information  you  may  want. 

8747.  Mr.  Upint/foH,^  You  liave  had  great  experience  in  the  administration  of 
colonial  law,  during  your  residence  at  King  William's  Town  ? — Yes. 

8748.  Indeed,  I  think  you  might  fairly  say  that  you  have  decided  more 
criminal  cases  in  King  William's  Toami  than,  probably,  any  other  resident  magistrate 
in  the  countiy  ? — I  tliink  so. 

8749.  Did  you  invariably  administer  the  colonial  criminal  law  ? — ^Always. 

8750.  And  inflicted  the  punishments  allowed  by  colonitd  criminal  law?— 
Invariably. 

8751.  Had  you  ever  reason  to  tliink  that  was  coiitraiy  to  the  wishes  of  the  native 
population  themselves  ? — Never. 

8752.  Wc  have  it  in  evidence  before  us,  that  i)ractically  the  Kafir  code  of  criminal 
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law  is  the  same  as  the  colonial  criminal  law,  with  one  or  two  exceptions ;  do  you  agree  Jumet    Ro$$    Innet^ 
with  that  opinion  ? — ^No,  I  do  not,  I  think  there  are  most  important  exceptions.  aSetai^f^  'Ni^Je 

8753.  Would  you  be  kind  enough  to  state  a  few  of  the  most  important  exceptions  Affab^ 

II  hich,  at  this  moment,  oceiu*  to  you  ? — I  should  say  in  the  crimes  of  rape,  adidtery,  

incest,  for  example.  ^*y  ^»  ^^^« 

8754.  Do  you  mean  that  they  are  uuknown  ? — ^No,  but  that  the  punishments  are 
very  different.  Under  Kafir  law  or  custom,  a  man  has  to  prove  his  innocence,  his 
guilt  has  not  to  be  established  by  evidence,  and  this  i)rinoiple,  in  a  sparsely-populated 
district,  where  the  commission  of  crime  may  possibly  be  carried  on  without  much  fear  of 
immediate  detection,  becomes  almost  impossible ;  and  thus  a  man  has,  according  to 
Kafir  custom,  to  prove  that  it  was  impossible  he  could  have  committed  the  crime  with 
which  he  is  charged. 

8755.  When  I  stated  that  we  had  evidence  before  us  to  show  that  the  Kafir 
criminal  code  was,  with  some  exceptions,  the  same  as  om-s,  I  meant  that  the  same 
crimes  or  acts  in  the  one,  were  also  crimes  in  the  other ;  I  was  not  referring  to  the  pun- 
ishment. •  Do  you  agree  to  the  statement  that,  upon  the  whole,  the  same  matters  wnich 
are  considered  to  be  criminal  accoixiing  to  the  colonial  law  are  also  considered  criminal 
in  the  Kafir  law  ? — There  are  many  crimes  known  to  colonial  law  which  are  not  known 
to  Kafir  law ;  for  instance,  there  is  forgery  and  embezzlement — these  crimes  are  not 
known  to  Kafirs. 

8756.  Such  offences  as  they  have,  contain  the  same  element  of  crime  as  is  dealt 
with  under  our  ovni  law  ? — Yes. 

8757.  Theii,  I  take  it',  that  as  far  as  the  criminal  jurisdiction  goes,  you  would  not 
think  it  would  be  too  great  a  strain  to  introduce  our  colonial  criminal  system  amongst 
the  natives  generally  ? — No,  I  don't  think  so. 

8758.  And  what  would  you  say  to  oiu*  civil  system,  do  you  tliink  that  might  safely 
be  introduced  also  ? — Yes,  I  shcnUd  think  so.  I  have  tried  many  civil  cjises  brought  to 
my  court  by  natives ;  in  fact,  I  tliink  tliey  are  becoming  more  reconciled  to  the  adminis- 
tration of  colonial  law,  sim])ly  because  thoy  were  beginning  to  understand  it  better.  I 
apprehend  no  difKcidty  as  long  as  the  magistrate  takes  care  to  explain  to  the  parties, 
where  they  are  natives,  tlie  grounds  on  which  his  judgment  is  based.  I  made  it  an 
invariable  rule  in  King  William's  Town,  whenever  I  had  an  imi)ortant  native  case,  to 
send  my  chief  constable  to  call  in  all  natives  in  and  about  the  court,  and  then  explained 
the  nature  of  the  issues,  and  tlie  ground  upon  wliich  the  judgment  went,  and  I  have 
reason  to  believe  tliat  they  luidci'stood  them,  ex^iressed  their  acquiescence,  and  accepted 
the  decision  as  a  i)roper  one,  the  fairness  of  wliich  they  felt  and  imderstood,  because 
explained  to  them. 

8759.  Did  such  a  course  appear  to  be  pleasing  to  these  people  ? — Yes,  I  believe  it 
was  the  means  of  educating  thorn  in  that  direction. 

8760.  Woidd  you  think  it  adviwible  in  the  outlying  native  territories  to  esttiblish  a 
system  of  what  may  be  called  "  assessors,"  chosen  from  among  the  most  respectable  of 
the  native  headmen,  to  act  with  the  magisti-ate  in  the  trial  of  sxuii  cases  as  ordinarily 
came  before  him  ? — The  circimistances  of  the  natives  within  the  colony,  differ  from  those 
in  the  Transkei,  but  I  should  think  the  adoj>ting  of  a  similar  system  to  that  followed  in 
King  William's  Town,  in  the  Transkeian  territories,  woidd  be  found  advantageous.  But 
the  Commission  should  bear  in  mind  that  the  office  of  headman  is  more  or  less  hereditary, 
and  that  a  man  becomes  headman,  or  subordinate  chief,  by  descent,  and  not  so  much 
from  being  possessed  of  ceriain  (lualitics,  such  as  we  should  be  disposed  to  recognize  as  a 
proper  and  fitting  rec'ommendation  for  the  i)osition  he  filled. 

8761.  ^Vliat  is  your  o})inion  generally  in  regard  to  their  capacity  as  jurors ;  do 
you  think  they  might  be  safely  entrusted  with  the  duties  of  jurymen  Y — I  have  never 
known  a  case  in  wliich  they  acted  as  jm-^Tuen,  and  I  should  be  disposed  to  question 
their  being  (qualified  for  being  placed  in  that  position. 

8762.  As  I  miderstand  you  then  you  woidd  not  be  Asdlling  to  give  them  the  abso- 
lute decision  of  a  criminal  issue,  but  you  would  not  object  to  assessors  being  appointed 
who  woidd  give  the  magistrate  the  benefit  of  their  advice  ? — Yes,  that  is  what  I  woidd 
recommend. 

876'^.  In  case  a  circuit  court  were  established  there,  would  you  extend  that 
system  of  assessoi^sliip  to  the  circuit  court  as  well,  so  that  the  circuit  judge  might 
have  the  benefit  of  tlnnr  advice  ? — A  case  would  only  come  before  the  circuit  court, 
after  being  considerefl  by  the  Solicitor-General,  or  by  the  Attorney-General,  who  woidd 
have  come  to  a  conclusion  upon  it.  The  preliminary  examination  would  have  been 
conducted  by  the  magistrate,  or  by  some  person  authoiized  to  exercise  that  power,  and 
in  that  examination  the  points  affected  by  native  laws  and  customs  would  form  pait  of 
the  evidence  either  in  support  of  the  prosecution  or  in  support  of  the  defence,  and  would 
probably  come  before  the  circuit  judge,  in  which  case  I  do  not  think  the  appointment 
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£f"^^  5^   Ji^^^y  of  assessors  would  be  necessary,  nor  do  I  think,  under  any  eircumstanoes,  that  it  would 

Semlazy  for  Natire  "®  aesiraoie. 

AftttiB.  8764.  During  your  period  of  office  as  resident  magistrate,  were  you  accustomed 

__   "TTftOrt        ^  recognize,   amongst  natives,   the  custom  of  having  more  than  one  wifeP — ^Yes, 
May  6, 1882.       frequently. 

8765.  But  I  believe  many  magistrates  do  not  recognize  the  existence  of  more  than 
one  wife,  to  your  knowledge  ? — When  I  say  that  I  reco^izod  the  existence  of  more 
than  one  wife,  it  was  in  such  cases  as  dowry  cases,  and  it  is  a  question  whether  the 
relationship  which  exists  under  those  circumstances  is  such  as  is  understood  by  the 
word  "  wife  "  in  its  legal  acceptation. 

8766.  You  have  never  raised  the  objecition  that  the  complainant  could  not  sustain 
his  case  on  account  of  the  contract  being  an  immoral  one  ? — No. 

8767.  What  is  your  opinion  in  regard  to  the  marriage  question  :  Do  you  think  it 
would  be  advisable  to  restrict  these  marriages  by  legislation,  and  not  allow  more  wives 
than  one  ? — The  way  in  which  I  would  meet  the  mairiago  question  is  this.  A  law 
should  be  passed  which  should  not  come  into  operation,  say,  for  twelve  months  after  its 
sanction,  in  order  that  its  provisions  may  become  thoroughly  well  known  and  promul- 
gated through  the  length  and  breath  of  the  land.  One  of  the  pro\i6ions  of  that  law 
should  be  that  only  children  by  the  registered  wife  should  be  entitled  to  inheritance, 
and  I  believe  such  a  proAnision  would  act  as  a  very  great  check  upon  the  i)lurality  of 
wives ;  because  a  man  coming  to  a  native  to  seek  liis  daughter  in  marriage,  having 
already  one  wife,  the  father  of  the  girl  would  naturally  reason  in  this  way :  As  no- 
thing would  come  in  the  way  of  inheritance  to  the  issue  of  tliis  marriage,  I  decline  to 
allow  my  daughter  to  be  your  wife  and  to  be  placed  in  such  a  position  as  to  be  debarred 
from  any  inheritance  consequent  on  such  a  marriage. 

8768.  You  do  not  think  such  a  course  would  create  alarm  in  the  native  mind  P — ^I 
don't  think  so.  Proper  precaution  should  be  taken  to  explain  to  the  natives  the  whole 
matter,  and  if  that  is  done  you  will  find  that  no  alarm  will  exist :  make  the  natives  fully 
acquaints  with  the  provisions  of  the  law,  and  the  reasons  for  those  provisions,  and  you 
wiQ  experience  no  difficulty. 

8769.  Can  you  tell  us,  Mr.  Innes,  whether  the  custom  of  taking  more  than  one 
wife  is  as  prevalent  among  the  Fingoes  as  amongst  the  Kafirs  ? — I  cannot  say  from  per- 
sonal knowledge,  but  my  owti  impression  is  that  it  is  more  common  amongst  the  Kafirs 
than  the  Fingoes,  but  it  prevails  in  both  sections. 

8770.  Would  you  attribute  that  to  the  spread  of  education  or  missionary  influence? 
— Where  it  exists  there  are  two  ways  of  accoimting  for  it,  first  it  shows  the  absence  of 
effective  missionary  influence,  and  I  should  say  the  same  in  regard  to  education.  I 
regard  it  as  one  of  those  things  which  requires  time  to  effect  its  own  cure.  The  great 
difficulty  for  the  missionary  to  settle  is,  that,  when  a  man  has  had  two  or  three  wives 
before  he  accepted  Christianity,  what  is  to  become  of  the  wives  he  casts  away.  Some 
missionaries  think  that  the  two  or  three  wives  ought,  at  once,  to  be  discarded,  whilst 
others  do  not  hold  such  strong  views. 

8771.  Mr.  Stanford.^  In  giving  litigants  the  opportunity  you  have  mentioned  of  a 
reference  to  theii'  chiefs,  and  leaving  it  optional  with  the  parties  as  to  what  court  they 
would  take  their  case  to,  do  you  mean  to  give  it  as  your  opinion  that  you  have  no 
objection  to  the  chief's  adjudicating  in  that  way  ? — I  have  a  great  objection.  I  mean 
that  when  you  have  to  introduce  one  system  to  take  the  place  of  another,  the  transition 
should  be  a  gradual  one,  and  my  proposal  that  the  parties  should  have  it  in  their  own 
option  to  have  their  cases  decided  by  the  chief  or  headman,  recognizes  the  fact  that 
the  people  must  be  improved  gradually.  You  will  find  that  the  decisions  of  the  magis- 
trate will  be  recognized  as  being  based  upon  principles  of  justice  which  is  not  alwap 
the  case  in  the  decisions  of  chieis  or  headmen,  and  people  would,  as  a  matter  of  course, 
prefer  going  to  the  colonial  magistrates  rather  than  to  their  chiefs  and  headmen, 

8772.  Have  you  had  an  opportunity  of  looking  at  the  Transkeian  code  framed  bv 
the  Commission  ? — No,  but  I  have  looked  at  the  printed  list  of  questions,  and  I  think,  if 
I  may  be  allowed  to  say  so,  that  it  is  very  much  more  elaborated  than  necessary,  as  will  be 
foimd  to  be  the  case.  My  own  im])ressi()n  is  that  Colonel  Maclean's  work  contains  all 
the  material  points,  and  by  elaborating  it  you  will  render  the  task  extremely  difficult. 
Reference  is  made  in  the  questions  framed  i)y  the  Commission  to  crimes  of  which  people 
know  nothing  at  present,  and  the  effect  will  be  to  educate  them  on  those  points 
improperly. 

877^3.  To  what  crimes  in  particular  do  you  allude  ? — You  make  provision  in  your 
criminal  code  for  crimes  which  are  not  likely  to  happen,  and  for  which  provision  is'con- 
sequently  minecessaiy.  I  do  not  think  you  should  make  prorision  for  them  in  the 
Transkeian  territories.  In  the  laws  which  govern  those  territories  you  will  find  a  clause 
which  states  that,  as  far  as  possible,  the  colonial  laws  are  to  be  made  applicaUe,  but 
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that  is  where  provision  is  not  made   for  them   in   the   niles   and  regulations.     ^^£'*"^p5^  tI'^a^ 
the  printed  questions  you  will  find  enquiry  made  as  to  what  constitutes  the  age  of  j^JS^tary  forN^ve 
consent  on  the  part  of  a  girl  in  eases  of  rape.     This  for  instance,  is,  in  my  opinion.  Affairs, 
uncalled  for  and  mischievous.  "a^irro 

8774.  How  would  you  meet  the  difficulty  of  providing  for  large  European  centres  *^  * 
such  as  Kokstadt  ? — I  say,  the  Colonial  law  should  come  into   operation  there.    Why 
should  you  create  a  law  for  persons  residing  at  Kokstadt,  imposing  a  seperato  punishment 

for  an  offence,  when  the  penalty  for  such   an   offence  is  already  provided  for  in  the 
Colonial  law. 

8775.  There  has  been  a  mass  of  evidence  before  the  Commission  to  the  effect  that 
there  should  be  more  elasticity,  in  the  procedure  in  courts  in  the  native  territories,  and 
also  greater  provision  for  the  punishment  of  crimes,  by  fines  in  criminal  cases,  in  order 
to  suit  the  present  condition  of  hirge  masses  of  natives  beyond  the  borders :  Do  you 
think  that  evidence,  and  the  condition  of  the  natives,  should  be  considered  in  framing 
a  code  ? — ^I  think  at  the  present  time,  that  the  elasticity  is  far  more  than  is  desirable.  I 
have  had  opportunities  of  judging  of  the  business  done  in  the  courts  in  which  that 
elasticity  is  very  prominent,  and  so  far  from  increasing  it  I  should  be  inclined  to  reduce 
it,  and  make  compliance  with  the  mode  of  procedure  which  governs  the  Colonial  Magis- 
trates Courts  more  uniform  than  at  present. 

8776.  Would  you  say  that  there  should  be  greater  elasticity  in  the  Trans- 
keian  territories  tlmn  in  the  Colony  ? — No,  I  am  not  at  all  in  favour  of  that 
view. 

8777.  Do  you  consider  the  present  Pass  laws  suitable  ? — The  present  Pass  laws 
require  amendment.  Now,  I  believe,  no  person  is  required  to  have  a  pass  unless  he 
belongs  to  a  tribe  whose  chief  is  resident  beyond  the  colony,  and  as  the  Colonial  terri- 
tories have,  of  late,  extended  so  much  by  annexation,  it  is  difficult  to  know  who  the 
natives  are  who  come  within  the  operation  of  the  Pass  law. 

8778.  Would  you  recommend  that  the  better  clajjs  of  natives,  men  who  are 
recommended  by  their  magistrates,  should  receive  certificates  of  citizenship,  by  which 
they  could  travel  without  the  necessity  of  having  an  additional  passP — Persons 
holding  certificates  of  citizenship  are  supposed  to  travel  now  without  passes,  at  least 
that  is  the  theory,  though  the  practice  is  the  opposite. 

8779.  Do  you  consider  that  men  of  education  and  substance  among  the  natives, 
bearing  gooil  characters,  should  be  alio  wed  the  privilege  of  certificates  of  citizenship,  and 
without  the  necessity  of  pro\'iding  themselves  with  another  pass  ? — ^Yes,  I  think  so,  but 
I  believe  the  law  is  to  tliat  effect  at  present. 

8780.  And  you  approve  of  it  ? — Yes,  certainly.  It  carries  the  evidence  of  respec- 
tability upon  the  face  of  it,  for  a  certificate  of  citizenship  confers  all  the  rights  and  pri- 
vileges of  a  white  man  upon  the  holder.  The  natives  have  an  objection  to  be  compelled 
to  produce  their  passes  at  the  magistrate's  court,  when  their  road  does  not  take  them 
past  the  seat  of  magistracy,  because  they  are  detained  and  kept  waiting.  I  have  heard 
of  instances  where  a  man  has  been  kept  waiting  three  or  four  days  in  order  to  have 
his  pass  countersigned  by  the  magistrate.  Where  I  consider  the  pass  law  is  defective, 
is  in  the  fact  that  the  holder  of  that  pass  is  not  obliged  to  bring  his  pass  back  to 
the  person  who  issued  it.  Those  who  give  passes  ought  to  see  that  the  requirements 
and  conditions  imder  which  they  were  issued  have  been  observed.  A  native  may  be 
away  a  month  or  six  weeks,  without  going  near  a  magistracy  to  have  his  pass  counter- 
signed, and  yet  he  escapes  punishment,  because  he  has  avoided  the  place,  and  he  goes 
back  to  his  village  and  nothing  is  said.  There  is  no  supemsion  to  compel  the  return  of 
the  pass,  and  there  is  no  means  of  knoAving  whether  the  pass  has  been  used  for  the 
purposes  for  which  it  was  granted.  I  think  the  return  of  the  pass  should  be  re- 
corded. 

8781.  Do  you  approve  of  the  existing  regulations  in  the  Transkeian  territories, 
that  no  brandy  shall  be  sold  to  the  natives  ? — Certainly. 

8782.  And  you  tliink  that  should  be  continued  ? — Certainly,  I  should  make  the 
sale  of  spirituous  liquors  as  prohibitive  as  possible.  It  should  be  insisted  on.  I  think 
in  regard  to  native  courts,  that  every  court  among  tlie  natives,  whether  a  court  of  as- 
sessors, or  whatever  fonn  tlie  institution  may  be,  through  which  the  administration 
of  the  law  is  to  be  carried  out,  sliould  be  a  coiui  of  record.  It  frequently  happens  that 
evidence  is  not  taken  dowTi,  or  is  not  recorded,  and  this  should  be  done  in  order  that 
reference  may  be  made  to  it,  for  the  purpose  of  seeing  that  justice  has  been  adminis- 
tered impartially  and  in  accordance  with  the  law,  and  also  in  order  that  in  cases  of 
review  or  appeal  there  may  be  a  complete  record. 

8783.  Have  you,  at  any  time,  in  the  course  of  your  experience,  had  much  to 
do  with  the  practical  administration  of  the  spoor  law  amongst  the  natives? — ^No,  I 
have  not. 
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Jame9  Itote  Innes,  8784.  Are  you  aware,  generally,  of  its  provisions  P — Only  from  hearsay.  I  have 
^oai^rv^P^'N^v^^^  no  pei'sonal  acquaintance.  1  suppose  when  a  spoor  is  traced  to  a  kraal,  that  it  is  the 
oeCT^ry  or    a  ivc  ^^^y  ^f  g^^,]^  kraal  to  take  up  the  spoor,  and  if  it  passes  beyond  its  limits,  that  it  is 

handed  over  to  the  next,  and  that  the  kraal  to  which  the  spoor  is  finally  traced,  be- 

May  6,  18S2.       comes  responsible  for  the  restitution  of  the  property. 

8785.  Is  this  law  not  considered  a  very  ffreat  protection  by  the  Colonial 
farmers  ? — Yes,  it  is  a  good  tiling,  as  it  froquontly  loads  to  the  det<3ction  of  crime. 

8786.  In  extending  the  Colonial  law  to  the  territories,  how  would  you  provide 
for  the  spoor  law  ? — I  would  take  it  as  a  matter  of  evidence.  I  have  known  a  case 
where  a  man  has  been  able  to  trace  the  spoor  of  a  particubir  ox,  from  the  fact  that  the 
one  toe  of  the  animal  turned  in  more  than  the  other,  and  he  was  thus  enabled  to 
follow  up  the  spoor  until  he  discovered  his  property.  I  would  take  such  a  fact  as 
evidence. 

8787.  In  native  law,  an  action  for  the  recovery  of  stock  is  a  civil  case,  is  it  not  ? 
— I  beUeve  so,  b  .it  I  have  not  had  such  a  case  to  dispose  of. 

8788.  Do  you  think  that  resident  magistrates  in  the  dependencies  should  have 
special  qualifications  for  their  duties  ? — Yes,  I  should  consider  a  knowledge  of  the 
language  an  indis]>ensable  requisite. 

8789.  Do  you  think  tliat  it  would  bo  advisable  to  introduce  some  system  of  exami- 
nation similar  to  that  provided  for  officei*s  entering  the  Indian  Ci^il  Sei^ioe  ? — ^I  think 
the  great  thing  is  to  have  some  judicial  exi>erionce  and  a  knowledge  of  the  law,  as  well 
as  an  intimate  acquaintance  with  the  language.  Those  qualifications,  I  think,  ore  all 
that  are  requisite  under  the  present  cirounistancos  of  the  native  community. 

8790.  1)0  you  think  tluit  it  is  an  important  consideration  that  a  magistrate  shonld 
be  very  patient  and  forbearing  ? — Certainly  I  do,  and  not  only  that  but  to  be  particu- 
larly careful  to  explain  the  principles   upon  which  any   judgment  he  may  give    are 
based.     I  might  mention  a  fact  which  took  place  in  King  William's  Town,  when  I  was 
there,  in  regard  to  the  sun'onder  of  arms.     The  Peace  Presentation  Act  had  not  then 
been  proclaimed,  but  knowing  its  object  I  took  upon  myself  to  call  a  meeting  of  all  the 
chiefs  and  principal  headmen  in  the  district.     On  the  day  appointed  there  was  a  very 
large  muster  of  between  three  and  fom-  hundred  i)eople,  and  1  was   obliged  to  address 
them  from  the  steps  of  the  coui't-house.     I  then  explained  to  them  that,  as  yet,  the  law 
requiring    them    to    surrender    their  arms  was   not   in   force  in  the  district  of  XJTig 
William  s  Town.     I  told  them  the  different  provisions  of  the  law,  and  the  eircumstanoes 
which  had  necessitated  that  law  being  made ;  that  they  themselves  had   had  personal 
experience  of  the  e\'ils  of  war,  and  reminded  them  that  many  of  their  friends  had  been 
killed  and  that  many  of  those  present  had  suffered  loss  in  cattle  and  stock.     I  said  that 
Government  considered  that  the  time  had  now  arrived  when  the  means  by  which  wan 
were  carried  on  were  to  be  withheld,  their  guns,  &c.     I3ut,  I  said  "  the  law  to  bring 
about  this  is  not  yet  in  operation  in  this  district,  still  I  have  told  you  what  it  is,  and,  I 
am  much  mistaken  in  the  character  of  the  men  here  to-day,  whom  I  am  addressing,  if 
they  will  not  anticipate  the  action  of  the  law,  and  say  that  they  will  be  prepared,  at  any 
time  the  Government  may  >rish  it,  to  comply  with  the  provisions  of  the  Act."    One 
man  stepped  forward  (a  son  of  Toise)  and  said,  '*  I  imderstand  every  word  the  magia- 
trate  has  spoken.     I  shall  be  here  with  my  people  in  two  da^^s'  time  mth  our  guns."    I 
said,  "  No,  do  not  be  in  a  huny,  take  time  and  think  over  what  I  have  said.     Go  bade 
to  your  kraals  and  tell  yoiu*  peo])le  what  I    have    told    you,  so  that  the  matter  is 
thoroughly  luiderstood ;  but,  in  fourteen  days  time  I  shall  be  here  ready  to  receive  the 
guns."     I  took  care  not  to  place  myself  in  the  false  position  of  making  an  order  for  the 
surrender  of  their  anns,  upon  the  issue  of  the  proclamation  which  gave  that  authoritj, 
but  explained  to   them   how   it    was    the    ])roclamation  had  not  yet   been    issued. 
Within     fourteen     days     the    j)ooplo    came    in    bringing    their    guns    which    were 
registered  as  fast  as  they  could  be  handed  in.     The  people  understood  the  nature  and 
circumstances  of  the  law,  and  wore  prepared  to  abide  by  it.     I  mention  this  to  show  how 
much  carefid  explanation  facilitates  earning  out  even  the  most  obnoxious  measures. 

8891.  Then  your  first  position,  in  that  instance,  was  to  get  the  leading  men  about  von 
and  make  them  thoroughly  acquainted  with  the  ease  ? — Yes,  and  that  is  the  way  I  think  it 
shoidd  be  done.  You  canaot  ignore  the  chiefs,  who  are  rospc^cted  by  their  people  from 
traditional  causes,  you  miLst  work  through  the  chiefs,  and  for  a  long  time  the  operation 
of  Government  will  have  to  include  the  headmen  and  chiefs,  and  through  them  it  goes 
to  the  other  people  who  ore  very  grontly  influ«mood  by  the  effect  you  have  made  on  the 
chiefs  and  headmen,  and  the  influence  vou  exercise  over  them. 

8792.  And  naturally,  as  the  people  in  the  native  tei-ritorios,  as  a  general  rule,  have 
oidy  lately  come  under  us,  the  ])ower  of  the  chiefs  would  be  stronger? — ^Yes,  I  think  there 
is  a  great  difference  between  the  colonial  natives  and  those  in  the  Transkeian  territories. 

8793.  Do  you  think  it  possible  to  make  an  exception  when  administering  the  law 
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)n  certain  cases,  by  using  the  chiefs  and  natives  in  that  respect,  and  doing  without  JaHtes    Jtoie    Inn9$^ 
hem  in  all  other  respects  ? — I  do  not  think  you  could  do  without  them  as  assessors.        SS^uir  for'Natiye 

8794.  Do  you  triink  that  chiefs  of  high  rank  Avill  come  and  sit  in  the  court  as  Affairs. 

issessors,  as  a  general  rule  ? — I  cannot  say,  as  a  rule,  what  they  will  do  in  the  Trans-  

ceian  territories,  but  I  should  think  that  being  placed  on  the  same  platform  as  their       ^^^  ^'  ^**^- 
nagistrate  who  governs  the  coimtry,  would  be  considered  an  honour,  but  I  cannot  give 

m  opinion.  I  might  mention  an  instance  to  show  how  the  power  of  a  chief  may  be 
(ometimes  counteracted.  Inmiediately  after  the  outbreak  of  the  Gaika  rebellion, 
mowing  that  the  sympathy  among  the  Gaikas  for  the  Gcelekas  would  be  very  great, 
ind  that  every  effort  would  be  made  by  Sandilli  and  his  people  to  induce  all  the  Gaikas 
n  the  district  and  other  natives  in  the  colony  to  join  them  in  the  rebellion  against  the 
Sovemment,  I  called  a  meeting  of  the  same  kind  as  I  have  just  referred  to,  and  told 
;hem  that  no  doubt  overtures  would  be  made  to  them  by  these  people  of  Sandilli's  and 
lis  councillors  to  join  them,  and  that  it  would  be  a  great  pity  if  they  did  anything^  of 
he  kind.  I  could  not  say,  "  You  who  are  for  the  rebels  stajid  on  this  side,  and  you 
who  are  for  the  Government  stand  on  that."  I  could  not  do  that,  but  I  proposed  that 
)very  man  who  desired  to  be  on  the  side  of  Government  should  express  his  intention  of 
oyalty  by  obtaining  a  certificate  or  rather  ticket.  The  form  was  provided,  and  it  was 
Bsued  and  granted  to  the  natives,  who  in  very  large  numbers  made  application  for  these 
ickets.  The  consequence  was  that  when  the  overtures  came  from  Sandilli  they  said, 
*  We  have  already  gone  to  Government ;  "  and  the  effect  in  checking  the  spread  of  the 
•ebellion  was  very  marked,  although  I  do  not  mean  to  say  that  every  man  who  had  a 
icket  remained  loyal ;  for  instance,  when  Jali  was  shot  his  ticket  was  f oimd  upon  him, 
3ut  still  the  issuing  of  these  tickets  had  a  very  restraining  influence,  there  can  be  no 
loubt  about  that,  and  the  chief's  authority  was  to  a  considerable  extent  counteracted. 

8795.  Mr.  Upington,^  Do  you  think,  Mr.  Innes,  that  the  raising  of  the  war  cry 
)ught  to  be  made  a  punishable  offence  among  the  natives  P — Yes,  certainly,  T  took 
ipon  myself  the  responsibility  of  taking  a  preliminary  examination  in  the  case  of  a 
tnan  who  had  raised  the  war  cry. 

8796.  In  fact  you  look  upon  it  as  an  act  of  open  rebellion  P — ^Yes,  and  as  a  means 
)f  inciting  others  to  rebel  against  the  Government.  There  is  another  of  their  customs 
nrhioh  I,  as  magistrate  of  the  district,  took  upon  myself  to  regulate  :  I  refer  to  circum- 
cision. I  said  to  the  people  :  "  Whilst  I  cannot  interfere  with  your  practice,  I  should 
Eulvifie  you  to  do  without  it.  But  if  you  wish  to  circumcise  and  let  these  abakiceta 
x>stume8  be  worn,  you  must  only  do  so  in  your  own  kraals  and  away  from  the  public 
thoroughfares,  for  the  moment  you  show  yourselves  in  a  public  road  or  thorougnfare, 
yoM  oonmiit  an  offence  against  common  law,  and  I  shall  punish  accordingly."  They 
used  to  be  in  the  habit  of  coming  down  to  the  river  and  sitting  at  the  drixts,  exposing 
bheir  persons  and  frightening  horses  drawing  vehicles  or  imder  the  saddle,  but  after  I 
had  given  them  intimation  that  it  would  be  considered  an  offence,  I  had  the  police  out, 
suid  seven  or  eight  boys  were  arrested  and  tried,  and  the  indecency  was  stopped,  and 
we  had  no  more  exhibitions  of  the  "  ahakweta  "  in  public  thoroughfares.  It  was  the 
same  thing  in  regard  to  the  people  wearing  clothes.  I  said,  **  You  may  go  in  a  state 
[)f  nudity  in  your  kraals  without  liability  to  be  arrested,  but  the  moment  you  show 
yourselves  in  that  condition  on  a  public  road  you  commit  an  offence  against  public 
lecenoy,  and  are  liable  to  be  punished."  I  merely  mention  these  matters  to  show 
bhat  if  the  magistrate  takes  pains  to  explain  matters  to  the  people  there  will  be  no 
difficulty  in  getting  the  people  to  comply  with  the  law,  or  the  requirements  of  regida- 
:ions  having  legal  force  ;  at  least,  that  is  my  experience. 

8797.  Mr.  Ayl{tf,']  I  understood  you  to  say  that  it  should  be  the  policy  of  the 
Government  gradually  to  put  down  polygamy  ? — ^Yes. 

8798.  Do  yoi\  see  any  hope  of  oeing  able  to  put  polygamy  and  ukiUobola  doissTi 
by  any  prompt  legislative  measures  ? — ^^o,  I  do  not. 

8799.  In  fact,  you  think,  I  presume,  that  if  any  legislative  steps  were  taken  in 
that  direction,  that  the  people  would  habitually  evade  the  law  ? — Yes ;  and  they 
might  resist  it.  Either  the  one  or  the  other  course  would  be  adopted,  they  would  either 
evade  or  resist  it. 

8800.  Do  you  consider  then,  that  the  rule  of  registering  wives  would  have  the 
tendency  of  gradually  checking  those  customs  ? — Certainly.  I  mean  Avith  tliis  pix)viso, 
that  the  law  would  establish  that  inheritance  would  be  secured  only  to  the  registered 
wife.     I  would  not  recommend  it  to  have  a  retrospective  effect. 

8801.  Am  I  correct  in  assimiing  that  the  Tjranskeian  regulations  provide  for  the 
registration  of  wives  ? — I  believe  so. 

8802.  Can  you  say  whether  there  has  been  any  great  number  of  wives  registered 
in  the  Transkeian  territories  P — I  cannot  say,  I  don't  think  there  has,  That  is  the 
misfortune  of  making  laws  without  seeing  the  provisions  enforced, 

QQ<4  M 
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jafMB  Sose  innst,  8803.  Don't  you  think  the  omission  to  observe  such  a  rule  is  rather  an  argomeiDt 
SSlu?^>^'*T?ii*!I  against  its  wisdom  P — ^No.  I  mean  that  whoever  has  to  do  with  the  administratbn  of 
Affairs.  the  law  should  see  that  its  provisions  are  observed. 

— —  8804.  Are  you  of  opinion  that  contraots  in  respect  of  Kafir  marriages  should 

May  6, 1S82.       obtain  legal  recognition  in  the  courts  ? — I  think  so,  under  present  oircimistanoes.     It  is 

a  civil  contract,  and  the  contract  being  broken,  I  do  not  see  why  a  magistrate  ahould 
not  entertain  the  case. 

8805.  Are  you  familiar  with  the  colonial  law  of  inheritance,  as  aSeoting  natiyeBi 
which  was  passed  in  1864,  and  the  British  KafErarian  ordinance  of  a  similar  nature  ? — I 
know  that  the  la\\^  are  in  existence,  but  I  never  had  a  case  brought  before  me  iu  King 
William's  Town  during  the  whole  seven  years  I  was  there ;  but  that  may  have  been 
consequent  on  the  people  themselves  having  observed  the  conditions  wluoh  iiie  law 
imposes. 

8806.  Do  you  believe  that  the  Act  of  1864  provides  that  the  Governor  shall  publish 
those  laws  and  customs  which  regulate  inheritance  ? — I  think  so,  but  I  am  not  sure  that 
this  has  ever  been  done. 

8807.  Have  you  noticed  the  difference  in  the  two  laws  to  which  I  have  referred  ? 
— I  cannot  say  I  nave,  as  the  matter  has  not  come  before  me. 

8808.  You  were  present,  Mr.  Innes,  when  the  letter  from  the  Resident  Magistrate 
of  Victoria  East,  en  the  state  of  the  land  grants  in  that  district,  was  read  ? — Yes. 

8809.  How  do  you  think  the  evils  mentioned  can  be  corrected  ? — It  is  difficult  to 
say  how  men  twenty  years  in  arrear  with  their  rents  can  be  made  to  pay.  That  arises 
perhaps  through  neglect  on  the  part  of  the  authorities,  and  the  point  Mr.  Stewart  raised 
was  that  the  property  has  exchsmged  hands  without  the  consent  of  Government ;  still  I 
think  that  could  be  covered  by  simply  stating  the  circumstances  and  asking  Ooveni- 
ment  sanction  to  be  given  to  the  change  in  ownership  referred  to. 

8810.  Would  you  recommend  a  simpler  and  less  expensive  mode  of  transfer  P — As 
long  as  you  have  a  registration,  that  is  the  only  condition  I  would  make.  I  oonsideir 
such  registration,  as  far  as  natives  are  concerned,  sufficient  means  of  transfer. 

8811.  Mr.  UpingtonJ]  Do  you  think  this  system,  Mr.  Innes,  would  be  sufficient. 
If,  in  each  district  a  registry  of  the  lands  held  by  natives  was  kept,  and  a  provision 
made  in  this  registry  to  distinguish,  by  means  of  numbers  or  otherwise,  tiie  different 
plots,  and  then  that  it  should  be  made  the  law  that  no  occupation  should  be  legal  unless 
a  change  was  made  in  that  book  from  the  name  of  the  seller  to  the  purchaser  F — ^Yes,  I 
should  DC  disposed  to  recommend  such  a  system  of  registration. 

8812.  You  see  no  evil  in  the  possession  of  a  piece  of  a  farm  imder  a  title  deed  to 
natives  ? — I  would  not  have  such  a  formal  title  deed  as  obtains  among  Europeans. 

8413.  As  I  imderstand  you,  you  would  merely  have  registration  and  a  certifioate  P 
— ^Yes.  A  certificate  of  ownership,  defining  the  land,  but  then  vou  touch  the  question  of 
fixed  tenure  as  affecting  the  native  population,  and  it  will  affect  very  muoh  the 
relationship  among  the  chiefs  and  people. 

8814.  Would  you  allow  the  right  of  free  sale  amongst  the  natives  to  white  people 
as  well  as  black  P — -No,  I  think  not ;  I  think  that  the  mixture  of  white  and  black  people 
would  not  be  desirable. 

8815.  But  you  would  give  a  native  right  to  purchase  a  white  man's  land  P — ^Yes, 
I  should  have  no  objection.  I  think  that  it  is  a  good  thing  for  the  native  to  be  amongst 
white  men;  but  I  doubt  if  it  is  a  good  thing  for  a  white  man  to  live  amoi^st 
black  men. 

8816.  Mr.  Stanford.'\  Do  you  think  it  would  be  possible  to  carry  out  these  pro- 
visions in  regard  to  the  registration  of  marriages  without  raising  very  serious  disturb- 
ances among  the  natives  ? — I  consider  tliat  disturbances  among  the  natives  can  be 
avoided  by  sufficient  explanation  being  given,  and  the  law  ought  not  to  be  in  existence 
if  it  cannot  be  carried  out.  I  take  it  that  those  who  made  the  law  should  consider 
whether  the  pro\'ision8  can  be  carried  out  without  creating  serious  disturbance. 

8817.  Do  you  tliiuk  it  i)()88ible  to  caiTy  out  the  registration  of  married  women  by 
sufficiently  explaining  the  matter  beforehand  ? — Yes ;  I  would  only  make  the  law 
operative  after  some  eighteen  months,  and  after  it  had.  been  published  and  proclaimed, 
and  I  do  not  think  it  would  be  difficult,  in  the  lung  William's  Town  district,  in  getting 
that  law  observed. 

8818.  Mr.  UpingtonA  Do  you  think  there  would  be  any  advantage  in  sending 
registrars  periodically  to  tlie  kraals  ? — No;  I  prefer  the  people  coming  to  the  office. 
There  is  a  municipal  law  at  present  wliich  says  that  all  births  and  deaths  shall  be 
registered,  but  it  is  a  dead  letter  simply  because  there  is  no  proper  supervision,  and  no 
machinery  to  see  that  the  requirements  of  the  law  are  carried  out.  Better  have  no 
law  at  all  than  one  the  provisions  of  which  ai-e  not  cai-riod  out. 

8819.  Mr.  Aylifl',']  Will  you  direct   your  attention  to  the   Transkeian   territories, 
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and  tell  us  what,  in  your  opinion,  should  be  the  system  of  land  tenure  there  P — To  Jumes  Rone  imm 
answer  that  question  would  imply  that  I  have  a  personal  acquaintance  or  experience  of  g'*.**!^*^i^''i!*l'?? 
the  natives  in  the  Transkei,  which  I  have  not ;  but  in  regard  to  the   district  of  King  Affairs!^^ 

William's  Town,   I   have  no   hesitation  in  saying  that  it  is  mo6t  desirable  that  there  

should  be  individual  title,  and  amongst  the  natives  there  the  desire  to  have  titles  is  on       ^^^  ^>  ^^^*-* 
the  increase ;  but  I  think  the  opinion  in  the  Transkei  is  not  so  favourable,  in  regard  to 
that  step,  as  in  the  colony. 

8820.  Mr.  Upington.']  Do  you  see  any  advantages  to  be  derived  from  forming  a 
land  oourt  P — ^Yes. 

8821.  You  think  it  would  afford  a  simple  and  inexpensive  mode  of  dealing  with 
all  land  questions  P — Yes. 

8822.  Mr.  Ayliff.^  Would  you  not  expect  to  meet  with  considerable  difficulty,  if 
lands  are  held  by  natives  on  individual  tenure,  in  apportioning  the  property  in  the  way 
of  inheritance  at  the  death  of  the  holder,  supposing  him  to  be  a  polygamist  P — I  believe 
their  own  laws  provide  for  this  difficulty. 

8823.  Do  you  think  that  their  own  laws  would  provide  for  succession  to  the  land  ? 
—I  do  not  think  that  in  Maclean's  Compendium  there  is  a  provision  made  upon  that 
subject. 

8824.  Mr.  Stanford.']  Where  certain  chiefs  have  handed  themselves,  their  people, 
and  their  country  over  to  us,  what  position  do  you  think  the  Government  holds  in 
regard  to  the  land  thus  taken  over  P— Tnat  depends  very  much  upon  the  conditions  of 
truQsfer  and  cession. 

8825.  Supposing  they  have  not  been  wise  enough  to  make  conditions,  but  simply 
handed  themselves  over,  in  the  native  way,  not  realising,  really,  what  they  were  doing  P 
— ^No  government  should  allow  itself  to  oe  put  in  that  position  of  getting  people  plswed 
under  their  authority,  without  some  formal  instrument  in  which  the  conditions  of  that 
transfer  were  defined  and  regulated. 

8826.  Will  you  kindly  give  us  your  opinion  as  to  the  charge  that  Government  has 
done  so  P — ^I  understand  by  tne  word  "  Government "  the  ParKament  of  the  coimtry. 
In  regard  to  the  land,  I  do  not  consider  it  Crown  land,  and  I  think  we  are  bound  to 
oonsiaer  the  state  and  condition  of  the  country,  at  the  time  it  comes  into  our  possession, 
and  to  determine  the  disputed  ownership  at  the  time  at  which  it  came  under  our  influ- 
ence. I  mean  to  say  that  this  transfer  cannot  take  place  without  the  consent  of  Parlia- 
ment. I  know  that  it  has  happened,  but  that  has  rendered  necessary  the  issue  of  a 
special  commission  to  the  Governor  constituting  him  Governor  of  the  native  territories 
in  order  to  impart  some  legal  status  and  authority  over  the  people  so  transferred,  but 
this  kind  of  Government  is  not  what  I  understood  by  "  the  Government." 

8827.  Where,  as  in  some  instances,  it  has  occurred  that  the  chief  of  sudi  people 
has  remained  loyal,  but  a  portion  of  his  people  so  handed  over  have  rebelled,  do  you 
consider  that  their  land  should  be  confiscated  ? — There  can  be  no  confiscation  of  land 
for  rebellion,  under  any  circumstances,  even  in  case  of  conviction  for  rebellion ;  that  is 
the  colonial  law. 

8828.  Personally,  do  you  approve  of  confiscation  or  not,  as  a  punishment  for  rebel- 
lion P— Yes,  I  think  it  would  be  a  most  efiFectivepunishment,  but  the  question  arises  : 
what  are  you  to  do  with  the  natives  expelled  ?  They  must  find  a  place  somewhere,  and 
it  is  only  moving  the  piece  from  one  square  of  the  board  to  another  square,  until,  at 
last,  you  come  to  a  de^wi  lock.  These  people  require  large  areas  of  country  from  their 
peculiar  mode  of  living ;  very  much  larger  than  other  people,  and  the  increase  of  popu- 
lation is  progressing  at  a  rapid  rate,  so  that  eventually  the  people  will  become  over- 
crowded, and  they  do  not,  or  will  not,  work. 

8829.  Mr.  Ayliff,']  Do  youihink  the  natives  could.be  induced  to  undertake  any  sort 
of  Municipal  Government  ? — ^Yes,  I  think  so,  of  an  elementary  kind,  and  there  need 
not  be  too  many  regulations. 

8830.  Do  you  think  such  Municipal  Government  would  be  a  desirable  thing  P 
—Yes. 

8831.  Would  they  appreciate  the  advantages,  do  you  think,  of  selecting  their 
representatives  to  manage  these  municipalities  or  villages  ? — I  can  hardly  answer  that 
question  ;  it  is  a  privilege  they  have  not  exercised  in  this  way.  Whenever  they  have 
exercised  voting  powers  it  has  been  under  some  influence. 

8832.  Then  you  do  not  consider  that,  as  a  rule,  these  natives  are  sufficiently 
advanced  to  exercise  the  franchise  wisely  P — No,  but  they  go  to  people  who  they  believe 
are  able  to  advise  them,  and  they  generally  follow  the  advice  given. 

8833.  If  you  think  that  they  could  be  induced  to  accept  some  sort  of  Municipal 
Government,  what  sort  of  government,  or  rather,  machinery,  would  you  recommend 
for  appointing  its  managers  ? — I  should  have  the  people  elect  their  own  managers. 
Mumcipal  Government  implies  that.     I  should  not  have  a  large  board.   The  magistrate 
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Jamet    Rose    itmes,  and  two  others,  Selected  by  the  people,  would  be  quite  Buffioieni  to  oany  out  suoh  a  fSjt^ 

SS^ter^for'Ni^w  *®°^  ^^  Municipal  Government. 

2Siref^  ^        ^         8834.  Would  you  apply  that  at  once  to  the  locations  in  the  Colony  P-^— I  think 

there  would  be  no  obj  ectioj^  to  it,  and  I  am  of  opinion  that  the  people  themselves  would 

May  6,  1882.       j^^  ready  to  do  so.     There  are  cases  in  which  people  have  asked  to  be  protected  from 

the  trespassing  of  cattle  on  their  land,  and  1  think  they  would  take  to  this  form  of 
Mimicij)al  Govenunent. 

8835.  Some  of  the  missionary  stations  have  a  system  of  that  kind,  I  believe  P— I 
think  not ;  but  the  missionaries  say  that  every  man,  belonging  to  the  stations  on  whidi 
they  are  missionaries,  must  conform  to  the  rules  of  the  institution, 

8836.  You  think  a  system  of  local  Government  of  that  kind  is  practicable  P — ^I  do. 
8637.  Mr.  Stanford.]  Do  you  think  that  it  is  a  good  thing,  in  the  interests  of  the 

colony  or  of  the  natives,  that  they  should  be  governed  as  they  are  at  present,  and  that 
the  native  question  should  be  one  of  party  politics  ? — ^That  is  a  difficult  question  for  me 
to  answer,  I  should  require  a  definition  of  what  is  meant,  or  included,  in  the  question. 

8838.  Mr.  Upington,']  You  have  no  objection  to  tell  us,  Mr.  Innes,  whether  you 
think  it  a  dangerous  thing  that  there  should  be  continual  changes  in  regard  to  our 
policy  amongst  the  natives  ? — I  think  it  very  imdesirable.  They  do  not  understand  the 
changes,  and  whenever  a  change  takes  place  they  think  it  is  done  because  the  white  man 
wants  something  to  their  injury. 

8839.  Mr.  Stanford.']  Would  it  be  wise  to  construct  some  sort  of  provincial  council 
by  which  natives  can  firame  their  own  laws  ? — The  wisdom  of  such  an  institution 
should  be  the  result  of  experience,  but  whether  it  is  practicable  is  another  matter; 
I  think  it  is.  It  would  make  a  severance  between  the  relationship  which  at  present 
exists  between  the  colony  and  these  native  territories. 

8840.  Mr.  Upington.]  If  that  system  were  adopted,  would  it  be  preferable  to 
having  native  representation  in  the  Colonial  Parliament  ? — I  think  so. 

8841.  What  would  you  say  to  a  system  of  such  provincial  government,  coupled 
with  representation  of  natives  in  Parliament  ? — I  understood  that  provincial  govern- 
ment implied  a   separate   and  distinct   form  of  government  for  natives,   free  from 

Earliameutary    control.     If  you   had   parliamentary  representation    of  natives,  that 
reedom  from  parliamentary  control  would  be  removed. 

8842.  Do  you  think  it  would  be  a  wise  thing  to  give  the  natives  power  to  make 
these  laws,  free  from  the  control  of  Parliament.     Would  it  not  be  better  to  give  them 

f)ower  of  suggesting,  by  means  of  these  provincial  coimeils,  to  the  G-overnment  such 
egislation  as  they  may  think  better  for  themselves ;  or,  do  you  think  that  a  veto  of 
the  High  Commissioner  would  be  a  sufficient  safeguard  against  improper  legislation  by 
means  of  these  provincial  coimeils  ? — I  think  so,  because  the  Q-ovemor*s  veto  would 
only  be  exercised  when  necessary  in  the  opinion  of  those  he  might  consult,  and  who 
are  the  proper  persons  to  advise  him  on  important  mattors  of  that  kmd. 

8843.  Practically  then,  you  would  return  to  the  Crown  Colony  system  in  regard 
to  native  territories? — Yes.  It  might  be  wise  to  give  to  the  Governor  a  soxt  of 
council  by  whom  the  points  raised  would  be  considered  and  the  impression  the 
circumstances  have  produced  upon  (lie  mind,  as  the  channel  by  which  the  submiasion 
commimicated  takes  place.  In  my  opinion  it  is  impossible  for  one  gentleman^  the 
responsible  head  of  the  Native  AlPairs  Department,  to  give  that  full  and  complete 
consideration  to  all  the  points  which  have  to  be  discussed  and  considered,  without  some 
sort  of  assistance,  by  which  the  details  and  all  other  circiunstances,  which  go  to  make 
up  a  case  upon  which  an  opinion  has  to  be  come  to,  can  be  conveyed. 

8844.  Mr.  Stanford.]  Do  you  think  that  the  existence  of  communities  of  Europeans, 
such  as  at  Umtata  and  Kokstadt,  would  be  any  difficulty  in  the  way  of  forming  sudi  a 
govenmient  as  you  suggest  ? — No,  objections  might  be  raised,  but  not  of  such  a  nature 
as  to  prevent  such  a  form  of  government  being  adopted.  Of  course  there  must  be 
taxation  of  a  certain  kind  to  meet  requirements. 

8845.  Mr.  Upiiir/ton.]  Can  you  give  us  any  information  as  to  the  revenue  of  the 
Trauskeian  territories  ? — In  round  numbers,  the  revenues  of  Qriqualand  Eai^  Tembu- 
land,  and  Transkei,  amount  to  about  £30,000  per  annum.  I  will  furnish  the  Com- 
mission yriih  a  memorandimi  on  the  subject ;  it  would  be  better  to  have  the  exact  figures.* 
The  only  tax  now  payable  is  the  hut-t^ix  which,  in  many  cases  presses  hardly,  and,  I 
think,  is  a  disproportionate  tax. 

884(5.  Is  not  hut-tax  nothing  more,  in  reality,  than  a  tax  paid  for  the  use  of  land 
ui)on  which  the  people  arc  allowed  to  live  ? — It  is  not  really  a  tax  upon  the  hut. 

8847.  Was  it  not  named  a  hut  tax,  and  so  described  for  the  purpose  of  fixing  the 
place  where  the  tax  was  payable,  but  is  it  not  in  reality,  a  tax  for  the  land  occupied  by 

*   Vide  Appendix  Ot» 
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a  chief  in  oommon  with  his  people  P— That  may  be  so,  I  will  not  speak  positively  upon  0.  c.  BrUiey,  Esq. 

that  point.  ^r    ,    .  .,         -n  t_       ^    j  MuvO,  1882. 

8848.  At  all"  events  the  natives  pay  no  quitrent  ?— No,  but  they  will  have  to  do  so 
as  soon  as  individual  title  is  granted.     There  will  be  a  quitrent  attached  to  the  title. 

8849.  The  system,  so  far,  has  been  to  give  them  grants  of  land  for  next  to  nothing  ^ 
— ^I  think  the  quitrent  is  about  128.  on  a  lot. 

8850.  How  much  land  will  that  be  ? — Perhaps  two,  or  perhaps  four  acres. 

8851.  In  the  Transkei  they  pay  nothing  but  hut  tax?— Yes,  the  multiplicity  of 
taxation  requiring  payments  to  be  made  at  different  times  is  a  great  source  of  complaint 
with  the  natives.  They  do  not  Uke,  for  instance,  that  in  January  they  are  required  to 
bring  a  pound,  more  or  less,  and  then  a  little  later  on  ten  shillings,  according  as  the 
taxes  fall  due  ;  they  cannot  imderstand  this  frequency  of  calls  in  making  payments  of 
their  dues  to  Gk)vemment. 

8852.  Would  you  recommend  the  abolition  of  the  hut  tax,  but  increase  the  occupa- 
tion of  land  tax  ? — ^No,  they  understand  the  hut  tax.  I  would  suggest  that  the  taxation 
as  far  as  the  native  is  concerned  be  made  in  one  lump  sum,  so  that  they  know  that  one 
receipt  clears  them,  for  they  do  not  understand  the  difierent  payments  at  different  times 
or  seasons. 


Cape  TowHy  Tuesday,  May  9th,  1882. 


PRESENT  : 

J.  Ayliff,  Esq.  (in  the  Chair), 

W.  E.  Stanford,  Esq.  |  Hon.  T.  Upington. 

G.  C,  Br  inky  J  Esq.,  of  Griqualand  East,  examined. 

8863.  Mr.  Ayliff.^  I  believe  you  have  had  a  great  deal  of  oxperienco  of  the  natives 
of  South  Africa  ? — Yes,  for  about  twenty  years. 

8854.  Have  you  had  any  opportunity  of  studying  native  laws  and  customs  ? — Yes. 
I  was  secretary  to  Adam  Kok  for  many  years,  and  in  that  capacity  had  frequently  to 
sit  as  magistrate  and  hear  all  kinds  of  cases. 

8855.  Would  there  have  been  any  similarity  between  the  laws  of  Adam  Kok,  and 
those  of  the  Amaxoso  tribe  ? — They  woidd  be  practically  similar,  though  there  was  a 
alight  difference,  which  one  soon  got  to  imderstand. 

8856.  Do  you  think  these  laws  and  customs  can  be  turned  to  account  in  the  govern- 
ing of  these  people  ? — Most  certainly.     Their  laws,  as  a  whole,  ai'o  very  just. 

8857.  Are  they  sufficiently  defined  and  well-known  to  enable  a  magistrate,  or 
other  qualified  person,  to  be  guided  by  them  ? — Quito  so  ;  their  system  is  almost  like  a 
written  code.  They  have  fixed  rules  on  certain  matters  which  are  almost  the  same  as 
a  written  code  of  laws. 

8858.  Who  was  the  custodian  of  them  ? — They  are  handed  down  by  tradition 
among  the  headmen  and  the  principal  men  in  the  tribe.  The  people  have  nothing  to 
do,  as  we  have,  and  they  talk  about  these  things,  and  they  have  so  much  time  on  their 
hands,  the  women  doing  all  the  work,  that  such  matters  can  bo  discussed  down  to  the 
most  minute  detail,  such  as  trespass  on  garden  ground,  and  so  on ;  all  details  are 
discussed  among  themselves. 

8859.  And  is  there  a  common  rule  among  headmen  as  to  what  the  law  would  be 
to  meet  a  particular  case  ? — Quite  so.  As  a  rule,  they  are  all  pretty  well  aUke,  they 
seem  to  have  a  defined  system. 

8860.  And  most  of  the  acts  which  we  look  upon  as  crimes  are  regarded  by  their 
laws  as  crimes  and  offences  ? — Not  in  the  way  we  regard  them. 

8861.  What  is  the  difference  ? — If  I  were  to  assault  a  man,  a  fine  would  be  quite 
Bufiicient  to  meet  the  offence  ;  or,  even  if  I  killed  a  man,  a  fine  would  bo  sufficient  to 
pay  for  it. 

8862.  How  would  theft  be  regarded  ? — It  would  depend  very  much  as  to  whether 
it  was  a  theft  against  one  of  the  same  tribe.  If  it  were  a  theft  from  an  outside  tribe, 
much  would  depend  upon  the  feeling  existing  between  them,  but  it  would  not  be 
regarded  as  a  theft,  as  we  should  consider  it. 

8863.  For  each  petty  offence  for  which  a  man  may  be  fined,  is  there  always  an 
appeal  open  to  the  person  who  considers  himself  injured  P — Not  always,  he  coidd  only 
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G.  c,  Bruiejf^Eeq.  appeal  to  the  paramount  chief.    As  a  rule,  the  petty  ohiels  and  headmen  are  almi 

M    T~i882        tacitly  allowed  to  settle  nearly  all  cases,  unless  very  serious,  and  these  he  rraorto  to  m 

*^  '        '       chief.     Generally,  too,  he  sends  in  the  greater  part  of  the  fine,  and  it  will  depend  upon 

his  position  whether  he  sends  the  chief  much  or  little.  He  always  reports  the  case  to 
the  chief.  On  the  whole  there  are  a  very  small  number  of  appeals  made  to  the  chid^ 
consequent,  I  think,  lather  on  fear  than  anything  else. 

8864.  Would  you  reconmiend  that  the  territories  beyond  the  Kei  should  Im 
managed  by  those  laws  to  which  you  have  referred  or  not  P — ^At  present,  eeortainly. 

8865.  In  preference  to  our  own  laws  ? — Yes ;  I  don't  see  how  you  can  bring  oar 
laws  to  take  the  place  of  their  own  laws. 

8866.  Supposing  a  code  was  made,  stating  clearly  the  nature  of  each  offenoo  and 
the  penalty  attached  to  it,  based  upon  the  principles  of  our  own  laws,  would  that  not 
meet  the  case  ? — It  would  have  to  be  brought  to  bear  upon  them  very  gradually. 

8867.  You  think,  I  suppose,  that  it  would  not  be  safe  to  suddenly  eradioate  iH 
their  own  laws  and  customs  ? — Suddenly !  certainly  not,  but  I  think  our  own  ideii 
could  be  based  on  something  like  their  own  system,  and  these  might  be  gzadaallj 
brought  into  force ;  that,  I  think,  would  answer  very  well ;  but  to  suddenly  bnng  oar 
own  laws  to  bear  upon  them,  would  certainly  not  be  advisable. 

8868.  Mr.  Vpington.']  I  believe  Adam  jKok  governed  with  the  assistance  of  a  raadf 
— ^Yes,  his  laws  were  written. 

8869.  Many  of  them  ?— Yes. 

8870.  Both  Adam  Kok  and  the  members  of  his  raad  had  at  all  times  a  itrong 
leaning  towards  the  Colonial  Government,  and  endeavoured  to  follow  out  the  exampb 
of  the  colonial  authorities  ? — ^Yes. 

8871.  They  also  introduced,  when  opportunity  offered,  the  colonial  system  d 
government  ? — Yes. 

8872.  By,  for  instance,  appointing  fleld-comets  and  such  like  P — ^Yes. 

8873.  Were  there  any  special  portion  of  the  Gfriquas  who  retained  their  cnstomi, 
during  the  government  of  Adam  Kok,  or  did  all  come  under  this  system  of  laws  P— 
They  all  came  under  that  system. 

8874.  So  that,  as  far  as  the  Qriquas  of  East  Qriqualand  are  oonoemed,  they  nuj 
be  said  to  be  perfectly  ripe  for  the  introduction  of  the  colonial  system  ? — ^Yes,  I  considei 
BO.  Quite  ripe  to  do  so ;  but  they  would  rather  object  to  it  bein^  brought  suddeolT 
upon  them.  There  are  a  lot  of  little  things  which  would  rather  imtate  them,  throngi 
not  being  used  to  them,  but  still*  I  consider  they  are  perfectly  ripe  for  the  inteodtiotiaB 
of  colonial  law. 

8875.  Could  you  point  out  any  difference  between  Adam  Kok's  system  and  ourom 
inrstem  P — Simply  that  it  was  cruder,  but  there  was  nothing  contcdned  in  it  opposed  to 
the  spirit  of  the  colonial  laws. 

8876.  Had  he  a  system  of  punishment  apart  from  fine  P — ^Yes,  up  to  oqiiil 
punishment. 

8877.  Then  he  had  gaols  ? — No,  wo  had  a  little  lock-up,  but  our  pzisoners  mm 
ran  away. 

8878.  What  were  his  punishments  mainly  P — Mainly  fines,  and  sometimes  flogging 
in  theft  cases.     We  found  that  answered  very  well,  and  was  a  good  deterrent. 

8879.  As  I  understand  you,  Mr.  Brisley,  you  are  rather  doubtful  of  the  effloa^  o' 
introducing,  at  once,  the  colonial  body  of  laws  into  these  native  territories  P — ^I  am  not 
at  all  doubtful  about  it;  I  feel  sure  that  it  would  not  be  advisable. 

8880.  Does  that  statement  apply  to  the  criminal,  as  well  as  the  civil  law  P — ^Tai,  •* 
first.  I  might  mention  that  among  the  natives  themselves  capital  punishment  WM 
never  used  unless  through  witchcraft ;  a  man  was  never  killed  for  killing  another  man. 
That  is  the  hard  and  fast  principle ;  it  was  simply  a  matter  of  fine.  In  oases  of  witdif 
craft,  those  smelt  out  were  usually  persons  of  bad  character,  or  persons  who  had  madfl 
themselves  much  disliked.  Such  men  would  generally  get  smelt  out  and  killed.  Ai 
the  Commission  is  doubtless  aware,  the  natives  have  a  custom  of  calling  in  what  if 
called  a  "  witch  doctor  "  on  any  unusual  occurrence,  and  this  doctor  gets  to  know  9SJ 
people  or  individual  there  is  a  desire  to  have  smelt  out,  and  the  doctor  pretends  to 
pitcn  upon  this  particular  person  through  the  virtue  of  his  medicine.  Then  the  peopb 
say,  "  that  is  the  man,"  and  he  is  killed;  but,  as  I  have  said,  it  is  generally  bad  (MiiiaD- 
ters  or  a  cantankerous  fellow  who  get  smelt  out  in  that  way,  and  it  is  very  seldom  thit 
good  decent  fellows,  who  agree  with  the  rest  of  the  people,  get  smelt  out. 

8881.  AVould  this  system  of  fining  be  applied  to  such  offences  as  serious  aaaanlti, 
rapes,  and  so  forth  ? — I  would  suggest  in  all  these  territories,  which  have  now  been 
annexed,  that  a  notice  should  be  issued  to  all  these  people  tiiat  the  laws  will  be 
altered,  and  that  the  colonial  law,  mentioning  in  all  cases  the  punishments,  would  evest' 
tually  be  introduced.    What  I  mean  by  sa3dng  I  would  not  suddenly  introdooe  the 
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cx>loiiial  laws  is,  that,  I  think,  they  should  have  full  notice  these  laws  will  be  intro-   G.  c.  BrUiey,'Em\ 
diuced  after  a  certain  time.    Adam  Kok  did  the  same  thing.      There  were  several  cases  V7882 

>f  murder  among  the  natives,  and  he  gave  them  notice  that,  after  a  certain  date,  if  any         *^'  ' 
Enan  killed  another,  he  would  kill  him.     Of  course,  that  was  an  order  from  the  chief,  and 
bhey  look  upon  any  orders  coming  from  the  supreme  power  as  being  an  alteration  of  the 
Law  ;  and  on  one  occasion  he  actually  hung  a  man,  though  only  one,  for  killing  another. 
8882.  Are  not  the  colonial  laws  practically  in  force  in  Grriqualand  East  now  ? — 


8883.  And  have  been  so  for  some  time  ? — Yes. 

8884.  Have  you  found  any  difficulty  in  regard  to  their  being  so  in  force  ? — I  don't 
bhink  80,  though  I  cannot  say  I  know  much  about  the  administration  of  native  matters 
of  outside  disfiicts  since  the  introduction  of  Government,  and  with  the  exception  of 
the  district  in  which  I  live.     I  know  very  little  of  the  others. 

8885.  During  the  time  you  have  known  the  Griquas,  have  they  had  any  marriage 
laws  P — ^Tes. 

8886.  Had  they  any  system  of  majriage  registration  ? — Yes,  just  the  same  as  ours, 
Ln  the  church. 

8887.  Did  they  take  more  than  one  wife  ? — No. 

8888.  "Was  there  any  system  of  dowry  among  them  ? — No  ;  there  had  been,  but 
they  had  erown  out  of  it.  In  olden  times  it  existed,  and  some  of  them,  in  a  slight 
de^ee,  held  to  it,  but  there  was  nothing  arbitrary  about  it.  In  fact,  it  was  more  a 
oiatter  of  making  a  present  to  one's  father  or  mother-in-law.  There  was  notliing  fixed 
about  it. 

8889.  Had  they  lost  the  practice  before  coming  down  to  East  Griqualand  P — Yes. 

8890.  Can  you  account  for  the  fact  of  their  ha\dng  abandoned  the  practice  P — 
Simply  their  advance  in  civilization.  They  had  been  taught  by  the  missionaries  that  it 
was  a  barbarous  thing. 

8891.  Do  you  believe  that  Adam  Kok  had  a  regular  system  of  land  registry  ? — 


8892.  Did  he  bring  that  idea  with  him  ? — Yes.  In  fact,  he  had  his  title  deeds 
printed  before  I  went  with  him. 

8893.  Can  you  give  us  some  idea  as  to  how  he  acquired  that  system  ? — I  believe  mainly 
Erom  the  difficulties  which  arose  in  the  coimtry  in  wliich  he  had  been  previously,  and 
nrhere  they  held  their  land  simply  on  requests — little  certificates,  without  titles — and  the 
Farms  not  being  properly  surveyed,  they  had  a  great  many  disputes.  That  was  the 
reason  for  having  things  arranged  on  a  better  system. 

8894.  You  mean  for  these  titles,  which  his  people  held  from  him,  under  this 
system  P — ^Yes.  * 

8895.  Can  you  give  any  reason  for  this  system  having  arisen,  so  differing  from 
that  which  previouly  exist^  among  these  natives  ? — I  cannot  tell  you  because  the 
system  of  giving  separate  titles  commenced  fifty  or  sixty  years  ago,  in  Adam  Kok*s 
tLxie. 

8896.  Do  the  Griquas  hold  pasturage  land  in  common  ? — Only  in  the  vicinity  of 
boiTvus  and  outspans. 

8897.  Are  the  Griquas  of  East  Griqualand,  on  tlie  whole,  fairly  well  educated  ? — 
Yes,  many  can  read  and  write,  and  some  of  the  girls  can  play  the  piano. 

8898.  Are  they  sufficiently  qualified  to  act  as  jurymen  P — Yes,  quite  so. 

8999.  And  trustworthy  enough  P — I  would  not  say  so  much  about  that,  because  they 
are  very  poor  now,  and  they  are  a  peculiar  people,  and  I  don't  think  they  ai*e  so  well 
qualified  when  poor,  as  when  in  good  circumstances.  That  is  tlieir  misfortune,  not  their 
Fault.     I  think  it  is  our  o^vn  fault  that  they  have  gone  back  again. 

8900.  Do  you  know  anything  of  Pondo  laws  and  customs  ? — Not  much,  but  I  am 
iware  that  they  are  very  lax  in  their  customs  and  laws,  mu(^h  more  so  than  most  other 
Kafirs.  I  think  that  arises  from  the  fact  that  they  are  very  weakly  governed  just  at 
present. 

8901.  As  far  as  you  know,  is  their  system  similar  to  the  Transkeian  Kafirs? — 
rhat  I  could  not  tell  you  much  about.  I  know  that  tlie  law  is  vc^ry  lax  in  rogai^d  to 
luiiiltery  and  all  that  sort  of  thing. 

8902.  I  believe  Adam  Kok  was  pretty  strong  in  the  crime  of  treason,  was  he  not  ? 
— Yes,  he  held  it  to  be  a  very  serious  offence. 

8903.  Punishable  by  death,  and  deprivation  of  property,  was  it  not  ? — I  cannot 
lay  exactly;  there  was  a  special  clause  in  his  written  law  in  regai*d  to  treason,  but  from 
nemory,  I  cannot  say  whether  it  was  punishable  by  death. 

8904.  Have  you  any  reruson  to  l)elieve  that  forfeiture  of  land  was  connected  wdth 
t  ? — Yes,  I  think  it  was,  in  fact  I  am  certain  of  it. 

8905.  Where  are  those  laws  ? — In  Kokstadt,  in  the  Government  office  there. 
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G,  0,  UrUUy,  Esq,  890G.  Are  tl\ey  in  the  Duteh  langnage  ? — ^T©8. 

M   "flT^ftfto  8907.  How  was  his  raacl  elected  '^ — lu  the  uaiial  way,  exactly  in  the  some  way  as 

*^  *  '  w^e  elect ;  there  was  a  slight  difference  in  the  details,  but  the  mode  of  election  was  practi- 
cally the  same.  The  Field-comets  called  all  the  burghers  together  on  a  certain 
day,  and  they  talked,  and  came  to  the  conclusion  that  certain  individuals  would  be  be«t, 
and  these  were  elected. 

8908.  I  take  it  that  he  borrowed  bis  system  from  the  colony  ? — Yes,  in  every 
way. 

8909.  Who  were  his  magistrates  ? — Some  of  his  own  people,  with  one  e^oeptioa, 
Sturgun. 

8910.  Did  they  hold  com1:s,  sometliing  similar  to  our  own  system  P — ^Yes,  much  in 
the  same  style. 

8011.  And  kei)t  records  ? — Yes,  and  had  police. 

8912.  Mr.  Stanford.']  What  natives,  besides  Ghnquas,  did  Adam  Kok  have  to  deal 
with  ? — With  Bacas,  Inlilangwone,  and  some  smaller  tribes. 

8913.  Were  these  people  a  mixed  population  or  a  tribe  P — No,  they  were  pure 
tribes. 

8914.  Had  they  their  own  chiefs  ? — Yos. 

8915.  What  powers  did  these  chiefs  exercise  under  Adam  Kok  ? — ^They  held  the 
same  powers  as  they  had  before  he  came,  even  to  matters  of  life  and  death,  and  this 
continued  for  some  years. 

8916.  And  subsequently  P — They  were  always  allowed  to  settle  any  matters  which 
were  not  very  serioiLS,  that  is  to  say,  if  it  was  a  serious  theft,  or  worse  than  that,  then 
the  matter  had  to  be  brought  before  Adam  Kok,  but  minor  matters  he  left  to  the 
chiefs. 

8917.  And  did  that  system  continue  until  after  East  Qriqualand  was  taken  over 
by  the  Government  P — Yes. 

8918.  Are  they  still  allowed  to  exercise  that  Government  P — Their  powers  are  di- 
minished. They  are  not  allowed  to  fine,  but  only  to  arbitrate,  in  matters  which  are  not 
very  serious. 

8919.  They  ai'bitrate  in  civil  matters  P — Yes,  trespass  and  little  civil  matterB  of  a 
similar  natiu^e. 

8920.  Has  that  system,  as  far  as  you  have  been  able  to  observe,  been  satiafaotoiy 
to  the  people  P — To  the  pcojJe,  certainly,  but  the  chiefs  feel  the  loss  of  power  and 
require  veiy  judicious  handling  to  keep  them  from  exciting  the  people  to  dislike  it,  but. 
as  I  have  said,  the  people  themselves  certainly  like  it. 

8921.  AVere  the  Griquas  in  a  j)rosperous  state  when  taken  over  by  the  Colonial 
Government  P — Not  prosperous,  but  comparatively  well  off. 

8922.  AVliat  is  their  present  condition  P — They  are  quite  impoverished. 

8923.  To  what  do  you  attribute  that  P — To  several  reasons :  the  introduotion  of 
Government  gave  them  full  license  to  sell  their  land,  whereas,  previously,  they  had 
only  been  allowed  to  do  so  with  the  special  consent  of  the  chief.  The  introduction  of 
Government  gave  them  the  opportunity  of  selling  as  much  as  they  liked,  and  they  were 
much  annoyed  at  being  taken  over,  and  they  seemed  to  jump  to  the  conclusion  that 
they  must  sell  what  tliey  had  got,  get  something  for  it,  and  clear  out  altogether. 
That,  mainly,  was  the  car  se  of  their  going  -wrong.  They  lost  their  land,  and  being  an 
improvident  people,  instea*!  of  putting  the  money  in  something  to  do  them  good,  they 
spent  it.  Then  the  liquor  was  introduced,  and  many  took  to  drinking,  and  since  then 
we  have  had  several  sicknesses  from  Natal  among  the  cattle,  red- water  in  particular, 
which  had  been  kept  out  for  a  long  time.  Tliat  spread  tlirough  the  province,  and  it 
killed  almost  all  their  cattle,  and  the  people  are  now  in  a  very  low  state.  In  riding 
through  the  country  now  you  very  seldom  meet  a  Griqua  on  horseback,  whereas  for- 
merly they  always  rorlc,  but  now  you  may  ride  right  through  the  coimtry  and  not 

m  t  half-a-dozen  men  mounted. 

8924.  Have  their  numbers  become  reduced  in  comparison  with  what  they  were 
when  taken  over  P — I  don't  think  so. 

8925.  Do  you  believe  that  if  the  Government  had  imposed  a  restriction  on  the 
sale  of  land,  tliese  people  would  have  been  in  possession  of  their  farms  now  P — ^They 
could  not  have  been  othersviso. 

8920.  I  refer  to  tlio  inclination  they  evinced  to  leave  the  coimtry,  when  the 
Government  took  them  over  ? — I  think  many  would  have  left,  because  they  would  have 
boiTOwed  monev.     Thev  were  very  sore  at  iirst. 

ft'  ^  ft/ 

8927.  Do  tlio  Gricpias  exorcise  any  power,  or  have  any  say  at  all,  in  the  matters 
of  their  government  P — ^No,  not  now. 

8928.  Do  they  complain  about  that  ?— Yea,  in  olden  times  they  always  had  a  say 
in  the  government  of  the  coimtry. 
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8929.  Were  the  Basuto  tribes  in  occupation  of  this  country  before  Adam  Kok  G.  C.  BmUy,  B«q. 
came  there  P — ^No;  there  were  only  about  fifty  men  under  Nehemiah;  Adam  Kok      May9  1882. 
induced  all  the  other  Basutos  there  to  remain. 

8930.  Mr.  Upington.']  Did  these  Basutos  fall  readily  under  Adam  Kok's  govern- 
ment ? — ^Tes ;  he  allowed  the  headmen  to  exercise  the  same  power  in  regard  to  petty 
offences  as  were  exercised  by  them  when  he  first  came  into  the  country. 

8931.  Mr.  8tat\ford.']  Were  cases  arising  among  these  natives,  not  Ghiquas,  decided 
according  to  Ghiqua  laws  P — ^Not  always ;  much  depended  upon  the  circumstances  of  the 
case.  For  instance,  dowry  cases  did  not  arise  amongst  the  Ghnquas,  and  such  cases 
were  settled  by  the  law  of  the  particular  tribe. 

8932.  Then  it  was  always  settled  by  the  tribe  P — ^Tes,  except  in  case  of  death 
where  the  dowry  was  claimed,  and  then  it  was  a  civil  matter. 

8933.  You  have  referred  to  "  smelling  out ; "  is  there  much  of  that  sort  of  thing 
now  P — ^Not  much ;  it  has  been  very  severely  dealt  with  by  Mr.  Strachan. 

8934.  Was  the  sale  of  liquor  prohibited  by  Adam  Kok  P — ^Tes,  and  carried  out. 

8935.  What  pass  laws  did  you  have  P — None  to  speak  of ;  if  anyone  wanted  a 
pass  he  came  and  asked  for  it ;  there  was  no  law  eomf^lling  a  man  to  have  one,  except 
when  he  wasgoing  out  of  the  country.     We  never  had  any  passes. 

8936.  Wnat  is  the  general  occupation  of  the  Griquas  P — Farming ;  and  now  that 
there  are  not  so  many  farms,  they  live  on  each  other's  farms.  Those  who  have  them 
still  do  a  little  farming. 

8937.  Mr.  Upington,^  Pastoral  or  agricultural  P — ^Both. 

8938.  Are  they  an  industrious  people  P — ^Not  particularly  so ;  they  depend  upon 
stock  farming,  sheep,  and  so  on. 

8939.  Mr.  Stanford,'^  What  kind  of  agricultural  farming  do  they  carry  on  P — 
That  farming  which  requires  very  little  work.  The  women  do  the  really  hard  labour. 
The  people  are  not  acciistomed  to  till  the  soil  and  the  native  has  never  taken  kindly  to 
it  here. 

8940.  What  is  the  state  of  morality  P — They  are  a  very  good  moral  people,  take 
them  altogether.  There  was  never  any  serious  crime  occurred  all  the  years  I  lived 
among  them  ;  very  little  theft,  and  that  only  by  a  low  class  of  people.  Taking  them 
altogether,  they  are  a  very  law-abiding,  moral  people. 

8941.  Have  thev  improved,  or  otherwise,  under  the  Colonial  Government  P — ^They 
have  gone  back  terribly.  I  do  not  mean  in  regard  to  crime.  I  do  not  think  there  is 
more  crime ;  but  in  social  standing  they  have,  m  every  way,  gone  back. 

8942.  Then  it  seems  to  be  your  opinion,  Mr.  Brisley,  that  in  every  respect  these 
people  have  lost,  rather  than  gained  by  coming  under  us  ?- — Yes,  certainly. 

8943.  Mr.  Ayliff,']  What  was  the  law  of  succession  in  regard  to  these  farms 
which  were  granted  on  individual  tenure  to  the  Griquas  P — Equal  division  among  the 
family  ;  not  to  the  eldest  son. 

8944.  I  suppose  you  were  not  there  long  enough  to  see  how  it  was  worked,  or 
whether  farms  did  not  get  so  small  as  to  become  practically  useless  P — It  did  not  cause 
much  trouble.  The  cases,  in  which  I  saw  the  system  applied,  were  when  the  farms 
were  sold  and  the  proceeds  divided,  which  amounts  to  the  same  thing,  so  that  the  pro- 
perty was  not  sub-divided. 

8945.  Was  any  entry  made  in  the  registry  of  these  sub-divisions  ? — I  do  not  know 
of  a  case  of  sub-division. 

8946.  Is  there  not  some  system  of  registry  in  Griqualand  East  P — ^Not  at  present. 
The  only  thing  done  now  is  that  the  chief  clerk  of  the  magistrate  has  a  book  in  which 
he  puts  down  a  memo  of  any  transaction,  the  particulars  of  which  are  furnished  by  the 
parties  voluntarily.  If  I  effect  a  mortgage  on  a  farm,  and  go  and  tell  him,  he  will 
enter  the  particulars  in  his  book,  but,  he  does  not  in  reality,  know  for  a  fact,  that  I  have 
done  so ;  and  it  is  the  same  thing  if  I  buy  erven. 

8947.  Mr.  Upington  J]  Are  there  no  transfer  dues  payable  P — Yes,  but  we  cannot 
take  transfer  because  we  have  no  title  deeds. 

8948.  Mr.  Ayliff,']  Do  any  natives  hold  farms  in  Griqualand  East  P— Yes,  a  great 
many ;  I  think  there  is  one  over  100,000  acres  in  extent. 

8949.  Of  what  tribe  P— Different  tribes. 

8950.  Are  they  broken  up,  these  farms  P — ^No,  they  still  belong  to  some  white 
man  or  chief. 

8951.  Is  each  farm  a  sort  of  native  location  P — Yes,  a  certain  number  of  natives 
living  on  the  place  subscribe  for  the  purchase  of  the  land,  and  when  the  place  comes 
into  the  market  for  sale  it  is  bought  m.  That  has  always  been  done  by  ourselves  and 
Mr.  Strachan.  Some  one  arranges  to  buy  a  farm  which  is  put  up  for  these  people,  and 
he  savs,  "  Well,  there  are  so  many  of  you,  you  must  sell  some  cattle  and  get  the  monev 
together,  which  the  people  agree  to  do,  while  a  person  agrees  to  buy  the  farm.     All 
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(7.  c,  Br'nUy,  Esq,  this  is  arranged  in  the  magistrate's  office,  and  the  transaction  is  recorded,  for  the  sake  of 
jr  "9~i goo  ^'^  people,  in  case  of  any  dispute  afterwards  arising  in  regard  to  the  amount  each  man 
^  '  *  has  to  pay.  Of  course,  it  does  not  give  a  man  better  rights  than  the  rest,  but  if  a  man  is 
richer  than  his  neighbours  he  is  expected  to  give  more.  We  have  suggested  that  titles 
should  be  issued  to  headmen  or  chiefs,  in  trust  for  their  people,  mentioning  the  names 
of  the  particular  persons  who  contribute,  and  that  the  deeds  and  titles  should  be  lodged 
with  the  resident  magistrate  of  the  district,  so  that  the  land  becomes  inalienable,  and  these 
people  who  buy  it  up,  turn  o£E  people  who  have  no  right  there,  and  make  them  go  into 
locations. 

8952.  Do  you  think  that  system  better  than  holding  land  on  individual  tenure  P— I 
think  it  is  a  good  plan  because  it  gives  them  a  better  run  and  better  commonage,  audit  u 
more  to  their  own  ide^  than  if  one  man  had  a  hundred  acres  and  another  two  hundred, 
and  so  on,  when  they  would  always  be  quarrelling  and  having  disputes  in  regard  to 
trespass.     The  farms  in  Gbiqualand  are  so  situated  that  in  a  3,000  acre  farm  there  are 

Serhaj)S  only  two  hundred  fit  for  cultivation,  and  this  land  has  to  be  divided  into  gar- 
ens  and  the  rest  into  commonage  for  graring  purposes. 

8953.  Who  would  yon  recommend  should  be  the  trustees,  nominees  of  the  people 
or  Government  officials  ? — I  woiild  make  the  headman  or  his  successor,  with  the  resideiit 
magistrate  of  the  district,  whoever  he  might  be  at  the  time,  the  trustees. 

8954.  Would  you  provide  for  a  possible  sale  of  the  property  ? — ^I  would  not  men- 
tion that  in  any  way.  I  would  lead  them  to  the  belief  that  they  could  never  sell  it.  Of 
course  it  would  not  be  an  impossibility,  but  in  course  of  time,  when  the  heirs  of  the 
different  people  who  had  bought  the  property,  became  numerous,  it  would  be  a  difficult 
matter  to  sell  it,  and  I  don't  think  it  would  be  necessary  to  provide  for  in  any  way. 
Of  course,  they  could  sell,  provided  they  were  all  of  one  mind,  but  I  don't  think  I  would 
mention  it ;  in  fact,  as  I  have  said,  I  would  lead  them  to  believe  that  it  was  land  whicb 
they  could  not  sell. 

8955.  Is  that  a  system  of  land  tenure  which  you  recommend  only  for  the  Gbiqoai 
or  the  natives  generally  ? — For  the  natives  generally. 

8956.  Do  you  consider  that  it  in  some  way  agrees  with  their  own  aborij^nal  cus- 
tom of  land  tenure  ? — Yes,  in  this  way,  in  their  own  primitive  style  the  land  is  tacitly 
supposed  to  belong  to  the  chief,  but,  at  the  same  time  the  people  have  also  an  idea  that 
it  belongs  to  the  people.  If  any  of  them  want  a  place,  they  have  to  go  to  the  chief 
before  they  can  get  it,  and,  if  a  garden,  to  the  headman.  It  gives  a  general  idea  of  a 
commonwealth. 

8957.  But  don't  you  think,  as  people  become  ci\ilized  that  they  begin  to  appre- 
ciate the  advantages  of  holding  titles  to  their  land  ? — They  would,  after  a  time,  no 
doubt,  and  that  would  be  a  matter  which  would  have  to  be  arranged  as  things  went  on, 
and  as  they  progressed ;  still,  the  present  system  is  giving  them  a  feeling  of  a  vested 
interest  in  the  laud  of  the  country. 

8958.  And,  on  the  whole,  do  you  consider  the  system  of  holding  land  in  trust 
for  the  benefit  -of  the  people,  better  than  giving  individual  title  P — Yes,  at  present, 
certainly  I  do.  The  individual  title  holders  woidd  harrass  the  other  owners  very  mudi, 
because  if  a  man  happened  to  have  one  little  piece  of  land  in  the  midst  of  a  farm,  and 
sold  it  to  a  white  man,  that  would  bother  all  the  rest  immediately. 

8959.  Mr.  Upingfon,']  Had  Adam  Kok  a  spoor  law  ? — Not  among  his  own  people. 
I  dare  say  it  was  so  in  olden  times,  but  it  had  gone  out  of  use.  It  simply  became  a 
matter  of  evidence.  Among  the  natives  the  law  was  kept  up,  so  that  whenever  a  spoor 
was  brought  to  a  place  it  was  handed  over  to  the  head  of  the  kraal  who  was  oompdied 
to  carry  it  on  to  another  kraal,  or  to  show  where  it  had  gone  to. 

8960.  Then  it  was  a  custom  having  the  force  of  law  ? — ^Among  the  Kafirs,  yes;  but 
not  amongst  the  Griquos. 

8961 .  How  was  Adam  Kok  supported  ?  Had  he  a  system  of  taxation  P — ^There 
were  quitrents,  hut  tax,  licences,  and  so  on. 

8962.  What  hut  tax  did  he  collect  ? — Seven  shillings. 
■8963.  Upon  oiu*  system  ? — Yes,  for  each  hut. 

8964.  Had  ho  any  stamp  duties  on  titles  ? — No,  there  were  no  stamp  duties. 

8965.  AVos  there  any  insolvency  laws  among  the  (Jriquas  ? — ^No,  a  man  was  neTer 
insolvent.  That  is  to  say,  that  if  a  man  got  into  such  circumstances  that  he  oould  not 
pay,  he  was  never  insolvent,  because  they  always  reckoned  that  he  might  oome  into  an 
mheritonce. 

8966.  Had  they  any  system  of  written  wills? — Yes,  but  not  as  a  general  role. 
Tlie  matter  of  inheritance  was  i)retty  well  defined  among  them.  It  was  a  general 
division,  and  \\\is  more  a  matter  of  form  than  an;>i;hing  else.  When  they  did  make  a 
will  it  simply  said  the  same  thing,  that  the  property  was  divided. 

8967.  Was  there  any  system  of  registration  in  regard  to  these  wills  P — ^No. 
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8968.  Was  there  a  community  of  property  between  husband  and  wife,  like  in  G,  c.  BrhUy,  ]Bflq, 
colonial  law  P — ^Yes ;  that  is  to  say,  that  the  wife  when  she  married  had  certain  stock,       May~9~1882 
and  the  husband  had  certain  stock,  which  was  always  kept  distinct. 

8969.  But  durine  the  course  of  covenanture  the  husoand  could  do  what  he  liked  ? 
—No. 

8970.  Could  he  sell  his  wife's  cattle  ? — ^No  ;  of  course  he  might  do  so,  but  it  was 
not  legal,  and  the  wife  would  have  a  claim  of  redress  from  the  court. 

8971.  Had  they  any  system  of  ante-nuptial  contract  ? — ^No,  not  in  our  way.  There 
was  no  written  law,  but  it  was  an  understood  law. 

8972.  I  suppose  keeping  the  cattle  distinct  was  the  same  thing  P — Yes,  what  was 
the  wife's  remained  hers. 

8973.  Did  wills  require  to  be  witnessed  P — ^They  were  always,  as  a  rule,  when  they 

did  make  wills,  witnessed.     They  went  to  a  man  who  was  a  decent  writer,  and  there  were  * 

some  who  wrote  very  well  indeed,  whilst  others  could  only  manage  to  write  their  names,  but 
they  usually  went  to  a  man  who  could  write  decently,  and  he  was  the  witness. 

3974.  Had  they  any  clear  knowledge  of  their  history  P — Not  very  far  back,  not 
more  than  eighty  vears,  but  they  had  traditions,  which  one  man  would  relate  differently 
to  another,  and  which  went  further  back. 

8976.  Had  they  any  tradition  as  to  whence  the  tribe  originally  came  from  P — ^Yes, 
it  was  said  to  have  come  from  near  here, — Table  Bay. 

8976.  What  was  the  tradition  P — The  great-grandfather  of  Adam  Kok  lived  not 
many  miles  from  Table  Mountain  and  the  Dutch,  with  whom  they  did  not  get  on 
well,  caused  disagreements,  and  he  went  away  on  a  trip  into  the  interior  across  the 
Orange  River.  He  saw  that  it  was  a  nice  country,  and  he  thought  that  he  would  go 
away  and  live  there  by  himself.  He,  however,  came  back  and  got  some  of  his  people 
to  join  him,  though  some  would  not  accompany  him.  They  then  went  to  the  new 
country  and  settled  there,  and  that  country  is  now  known  as  Griqualand  West. 

8977.  Had  they,  at  all  times,  missionaries  amongst  them  P — I  do  not  think  so.  I 
believe  the  first  missionary  was  with  them  about  forty  years  ago. 

8978.  Then  missionaries  would  have  had  nothing  to  say  to  their  removal  from 
here  to  Ghiqualand  West  P — ^No,  I  think  Mr.  Campbell  was  the  first  missionary  they 
had. 

8979.  Had  they  an  educational  system  of  any  kind  P — Yes,  they  had  schools. 

8980.  How  were  these  maintained :  Did  people  pay  for  their  children,  or  was 
there  State  aid  P — The  people  paid  for  their  chil<i:en. 

8981..  Was  there  any  communication  between  these  people  and  the  kindred  Hot- 
tentot race  in  other  parts  of  South  Afri(5a  P — None  whatever. 

8982.  They  seemed  then  to  have  been  cut  off  from  all  family  ties  P — Yes,  their 
only  commimications  were  between  Griqualand  East  and  Grriqualand  West. 

8983.  Was  the  Qriqua  language  much  spoken  ? — Yes,  but  it  is  gradually  going 
out  of  use. 

8984.  Supplanted  by  Dutch  or  English  P — By  Dutch.     They  all  speak  Dutch. 

8985.  Mr.  Sianford.'\  Are  the  Ghiquas  still  a  pure  Hottentot  race  P — No,  they  are 
quite  mixed.  Not  one  twentieth  part  of  them  seem  of  pure  breed. 

8986.  You  said,  Mr.  Brisley,  that  they  complained  very  much  about  not  being 
allowed  a  share  in  the  governing  of  the  country  P — ^Yes. 

8987.  Do  you  think  any  form  of  provincial  g^jvemment  could  be  adopted,  by 
which  the  chief  magistrate  could  be  assisted  by  a  council  of  representatives  chosen  by 
the  people  P — Yes,  I  think  there  should  be  some  system  of  that  sort.  Having 
gradually  raised  them  to  the  place  in  which  they  now  stand,  we  are  at  present,  instead 
of  bringing  them  forward,  putting  them  back  again. 

8988.  Mr.  JIpington,'\  Would  you  prefer  that,  to  parliamentary  representation  in 
our  parliament  P — I  think  it  might  be  tried  with  advantage,  in  preference. 

8989.  Mr.  Stanford^  Coidd  not  the  two  be  combined  P — Yes,  the  two  might  be 
combined,  especially  as  we  have  a  large  white  population  now. 

8990.  If  the  white  population  were  also  represented  in  their  council,  would  that 
not  be  an  ossiBtance  P — 1  es,  I  think  it  would  be  of  assistance.  The  great  thing  is  to 
satisfy  both  white  people  and  natives  that  they  have  some  tangible  way  of  expressing 
a  voice  in  the  government  of  the  country.  Of  course,  they  would  not  really  have 
much  to  do  with  it,  but  still  it  would  give  them  that  idea. 

8991.  Do  you  think  it  would  be  well  to  give  them  the  power  of  framing  any  laws 
which  they  think  should  be  applied  to  that  territory,  submitting  them  first  to  Govern- 
ment for  approval  P — Certainly. 

8992.  Do  you  think  such  laws  would  be  more  suitable  than  those  which  are  at 
present  framed  down  here  P — Most  decidedly ;  they  would  be  more  applicable  to  the 
circumstances  of  the  country. 

rrr2 
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e.  C.  BruU^^  B8q»  8993.  Did  daughters  inherit  equally  with  sons  P — ^Tes ;  when  I  say  equally,  I 

Hkyn882       ^^^^  ^^^  ^0  Bons  always  got  muoh  better  off  than  the  daughters  in  the  way  of 

'       '       inheritance.    In  reality  an  equal  division  was  not  made,  though  it  was  suppoBed  to  be 

so.    They  alwajrs  took  into  aoooont  what  had  been  previously  received  by  the  daughters. 

8994.  Did  agents  practise  in  the  courts  of  Adam  Kok  P — ^No,  he  kept  them 
religiously  away. 

8995.  Is  their  introduction  regarded  favourably  by  the  people  now  P — ^No. 

8996.  Why  not  ? — There  ore  many  reasons ;  first  of  all,  they  have  not  been  used 
to  them.  If  a  man  brought  his  own  case  into  court  and  argued  it,  whether  good  or  bad, 
he  got  to  know  much  better  how  the  ease  was  going  and  even  if  he  lost  it  he  was  satis- 
fied, but  if  an  agent  had  the  case  and  lost  it,  the  people  said  he  had  either  been  bought 
over  or  conducted  it  badlv.  The  cases  are  now  conducted  in  English,  and  everything 
has  to  be  interpreted;  before,  it  was  all  in  Dutoh, 
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Onde  Monk)},  Cape  District,  WednoHday,  Wi  Juhj,  1881. 


PRESENT  : 

Sir  Jacob  Dirk  Barry  (President), 

Hon.  T.  Upington,  Q.C,  M.L.A. 

CetytrayOy  ex-King  of  the  Zulus,  examined   through  the  medium  of  the 

interpreter,  Mr.  Samuelson. 

1.  Sir  J,  D.  Barry,']  We  have  just  heard  that  you  have  lost  one  of  your  men,  who  Cetywayo,  ex-Eingof 
committed  suicide.     Is  it  true  ? — ^Tes.  the  Zulua. 

2.  We  understand  that  he  attempted  a  criminal   assault  upon  one  of  the  women,      j^jy  e,  issi. 
and  it  was  the  fear  of  the  consequences  to  himself,  which   caused  him  to  kill  himself. 

What  would  have  been  that  man's  punishment  if  he  had  committed  the  same  offence  in 
his  own  coimtry  ? — He  woidd  have  been  punished  by  death  in  Zululand 

3.  Is  not  that  very  severe  ? — The  punishment  is  death  because  it  is  a  very  dis- 
graceful thing. 

4.  Is  it  disgraceful  because  of  the  injury  done  to  the  woman  P — Yes,  and  because 
it  is  an  attempt  to  violate  another  man's  wife. 

5.  Prom  that  I  gather  that  the  Zulus  respect  women  ? — They  have  a  great  respect 
for  them,  and  take  very  great  care  of  them. 

6.  Do  they  respect  their  virtue  ? — It  is  the  virtue  of  the  women  that  they  have  to 
look  aft^r,  and  if  a  husband  finds  that  a  woman  takes  liberties  with  other  men,  then  he 
sends  her  away. 

7.  If  the  virtue  of  the  woman  is  so  regarded,  how  is  it  that  they  are  treated  (as 
people  say  they  are)  by  being  bought  and  sold  as  wives,  without  their  consent  being 
asked  ? — The  girls  are  often  forced  to  marry,  because  a  good  many  of  them  would  com- 
mit indecencies  with  the  young  men  who  are  not  old  enough  to  be  married.  In  Zulu- 
land,  the  men  get  leave  first  to  put  on  a  ring,  and  that  shows  that  they  are  of 
marriageable  age. 

8.  According  to  your  custom,  do  not  parents  or  guardians  force  girls  to  marry 
whom  they  please,  and  don't  they  receive  payment  for  the  gii-ls  in  cattle  ? — Yes,  the 
girl  is  taken  to  a  certain  man  whom  the  father  chooses,  and  is  married  to  him. 

9.  If  a  woman's  virtue  is  so  valuable  and  precious,  is  it  not  a  bad  law  which  allows 
a  father  to  sell  that  virtue  without  the  consent  of  the  woman  ? — If  the  girl  was  allowed 
to  go  to  any  man  she  -wished,  she  might  choose  a  bad  man,  and  that  is  why  the  father 
controls  her,  and  sends  her  to  the  man  he  wishes  to  have  iier. 

10.  Is  that  the  only  reason  ?  Is  it  not  because  the  father  wants  cattle  ? — They 
do  think  more  about  getting  the  cattle  than  about  the  girl. 

11.  Is  that  right?  A  good  king  makes  good  laws,  and  is  it  right  for  a  father  to 
sell  his  daughter  to  a  man  whom  she  does  not  like,  just  for  the  sake  of  the  cattle  that  he 
gets  for  her  ? — It  is  a  custom  that  has  been  in  Zululand  since  the  nation  was  a 
nation,  and  the  king  does  not  suppose  he  would  be  able  to  make  away  with  it 
himself. 

12.  Do  you  think  yourself  it  is  a  bad  custom,  and  that  it  would  be  well  to  do  away 
with  it  if  you  could  ? — ^It  is  a  good  law,  because  it  has  been  a  custom  in  Zultdand  so 
long.     A  father  does  not  like  his  daughter  to  disobey  him. 
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Clrt^wayo,cii''Kxng  of         13.  When  the  order  is  a  bad  one,  it  cannot  be  bad  even  to  disobey  a  father.  There 

the  Zvlna,        jg  something  better  than   obedience,  and  that  is  doing  right  ?  If  a  father  tells  his 

July  6, 1881.       daughter  to  steal,  ought  she  to  obey? — ^If  the  father  tells  a  girl  to  do  something  that 

was  not  the  custom  of  the  country,  then  the  people  would  support  her,    but  in  this 
case  it  is  the  custom  of  the  country. 

14.  Is  it  then  the  custom  for  a  father  to  be  allowed  to  sell  his  daughter  to  anyone 
that  he  wishes  without  her  consent  ? — Yes. 

16.  Cannot  you  alter  laws  ? — No,  the  king  says  he  cannot  alter  a  law  like  that, 
because  it  has  been  the  cuistom,  in  Zululand  he  supposes  ever  since  the  nation  was 
created.  Every  king  has  agreed  to  the  law,  and  so  must  he.  The  nation  would  say 
that  anyone  who  tries  to  change  that  law  was  a  bad  king. 

16.  Mr.  Upin(jtonr\  Who  could  change  it  ? — No  one  could  change  that  law,  becaiue 
the  chiefs  themselves  have  daughters,  and  they  like  to  marry  them  in  that  way.  In  a 
few  cases  the  girls  are  forced,  but  not  as  a  rule.  When  the  king,  and  the  regiment  to 
which  he  belonged,  got  leave  to  put  on  the  rings,  they  took  the  women  that  they  had 
been  making  love  to  before,  and  the  king  said  it  was  all  right,  because  they  had 
agreed. 

17.  Sir  J.  D.  BmryA  Still  you  say  that  tlic  fr^thor  could  marry  his  daughter  to 
anyone  he  liked  without  the  daughter's  consent.  Now  I  ask  you,  is  that  a  fi;ood  law, 
and  if  you  had  to  begin  to  make  a  custom,  would  you  make  one  like  that  ?  Would  you 
not  rather  make  a  law  by  which  a  father  could  say  to  a  daughter,  "  You  shall  not  many 
a  bad  man,"  but  which  would  not  give  him  the  power  to  many  a  daughter  to  a  man 
she  did  not  like  ? — The  king  says  that  even  if  he  made  a  law  like  that,  the  people  would 
not  obey  it,  they  would  always  be  talking  evU  about  him. 

18.  But  as  a  good  man,  do  you  think  that  such  a  law  is  a  good  one,  and  if  you  were 
left  to  yourself  would  you  have  begim  by  making  such  a  law  ? — The  king  would  not 
change  a  law  like  that,  because  it  is  a  law  that  they  have  had  from  the  very  begin- 
ing ;   even  as  we  are,  we  could  not  give  up  writing  and  simply  talk. 

19.  We  often  change  our  laws  if  they  are  not  good.  If  the  people  were  willing 
and  you  had  the  power  to  make  the  change,  would  you  consent  to  it? — Yes,  the  king 
would  change  it  if  the  chiefs  of  the  land  were  willing  to  make  a  change  in  that  way. 

20.  Would  you  give  your  consent  to  the  change  because  you  don't  think  the  law 
quite  a  good  one  ? — He  would  not  consent  to  that  law  being  abolished  because  of  the 
right  or  Avrong  of  it,  but  because  the  whole  nation  agreed  to  it. 

21.  You  approve  of  the  law  because  the  nation  consents  to  it,  and  because  it  is  a 
good  thing  for  a  child  to  be  obedient  ? — Yes. 

22.  But  on  the  other  hand,  is  it  not  a  bad  law  which  allows  a  father  to  make  money 
out  of  a  child  ? — Yes,  but  it  would  not  be  a  good  law  at  all  which  would  allow  a  gift 
to  get  married  without  cattle  being  given  for  her. 

23.  Is  not  the  law  so  made  because  it  enables  the  parentB  to  get  cattle  for  thdr 
children  ? — From  having  been  so  long  a  custom  in  the  country,  it  has  now  come  to  be  a 
general  law. 

24.  Ouffht  not  a  father  to  consult  the  happiness  of  his  own  children  P — ^Yee,  and 
that  is  just  tne  reason  why  a  father  now  and  then  marries  a  girl  without  her  consent. 
He  looks  out  for  her  welfare  in  the  future,  but  did  he  not  do  so,  a  girl  would  sometimea 
get  married  to  some  man  her  father  did  not  approve  of,  and  would  shortly  afterwards 
leave  him,  because  the  marriage  was  made  without  much  consideration. 

25.  But  do  you  consult  the  interests  of  your  daughter  by  forcing  her  to  go  with  a  man 
she  does  not  like  merely  because  he  will  give  you  more  cattle  than  another  man  would  i 
— ^A  father  does  considt  the  welfare  of  his  child,  if  he  sees  that  the  man  to  whom  he  is 
sending  her  is  a  good  man,  and  a  man  wlio  will  look  after  her,  even  though  the  girl 
does  not  consent  to  it. 

20.  Is  not  the  effect  of  the  law  this :  that  you  sell  your  daughter  to  the  man  who 

fives  the  largest  number  of  cattle  ? — ^A  father  does  not  look  to  the  number  of  cattle  always 
e  receives.  When  he  determines  that  a  girl  must  go,  she  must.  But  suppose  two  men 
want  the  same  girl,  he  asks  the  girl  to  choose  between  them,  and  allows  her  to  have  the 
one  she  prefers. 

27.  That  is,  I  suppose,  if  they  will  each  give  the  same  number  of  cattle  P — ^The 
girl  is  not  really  maiTied  for  the  sake  of  the  cattle ;  she  would  be  allowed  to  have  which- 
ever she  prefen'ed.  In  many  cases  the  father  tells  his  daughters  to  point  out  to  him 
the  men  thoy  wish  to  liave,  and  if  he  approves  the  king  says  it  is  all  right,  and  they 
can  arrange  about  paying  tlie  cattle,  and  then  they  can  have  the  girls.  But  if  he  sees 
one  of  these  men  looking  worthless  he  will  not  allow  him  to  have  his  daughter,  but 
marries  her  to  some  other  man. 

28.  What  is  the  punishment  if  a  father  tell  his  daughter  to  marry,  and  she  refuses? 
— ^There  is  no  punishment ;  the  father  talks  to  her,  and  tells  her  of  her  duty,  and  it  she 
runs  away  after  she  has  been  married  the  father  has  nothing  to  do  with  her. 
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29.  Could  the  hufiband  punish  her  P — ^No  he  has  no  power  to  punish  her  if  she  nins  Ceiywayo,  ex-King  d 
way  from  him.  theZuiu8. 

30.  Has  the  chief  any  power  to  pimish  such  a  girl  if  either  the  father  or  husband       juiy  e,  1881, 
complain  the  she  won't  live  with  the  husband  after  the  cattle  have  been  paid  for  her  ? — 

No,  the  chief  has  no  power  to  pimish  in  a  case  like  that.  The  father  will  very  likely 
talk  to  the  chief  about  it,  and  the  chief  will  give  him  advice,  but  the  father  takes  his 
own  course,  and  now  and  then,  not  very  often,  he  thrashes  the  girl. 

31.  Then  the  punishment  is  thrashing  by  the  father  ? — It  is  not  done  in  all  cases, 
but  that  is  the  way  they  punish  them. 

32.  What  becomes  of  these  cattle  ?  Are  they  the  father's  property  ? — Yes,  the 
cattle  really  belongs  to  the  father,  and  he  can  do  what  he  likes  with  them  ;  he  can  sell 
or  squander  them,  and  the  girl  belongs  to  the  husband. 

33.  Then  the  father  does  not  keep  the  cattle  for  the  benefit  of  the  girl  or  her  off- 
spring ? — ^No,  they  don't  keep  anything  for  the  ofE-spring  of  the  daughter,  but  if  the 
ffirl  (Ses  without  naving  any  children  the  cattle  are  returned.  If  she  dies  after  having 
had  a  child,  the  cattle  belong  to  the  father. 

34.  Has  the  child  any  mterest  in  the  cattle  P — No. 

35.  That  being  the  law,  do  parents  in  Zululand  prefer  to  have  sons  or  daughters  P 
— Sons. 

36.  Why  P — ^Because  the  sons  remain  to  look  after  the  father,  but  the  daughters 
are  married  to  different  men,  and  go  away  and  leave  him. 

37.  But  if  you  have  daughters  you  get  a  great  deal  of  money  for  them,  and  you 
get  nothing  for  your  sons  P — The  king  would  be  glad  to  have  both,  but  he  would  prefer 
sons  to  daughters  although  he  would  get  cattle  for  the  girls. 

38.  Because  the  son  has  to  protect  the  father  in  his  old  age  P — ^Yes. 

39.  Are  parents  in  Zululand  obliged  to  get  the  consent  of  the  chief  to  the  marriage 
of  their  children,  or  may  they  marry  their  daughters  to  whom  they  like  P — The  king 
gives  leave  to  a  certain  regiment  to  put  on  the  head-rings,  and  then  he  gives  an  order 
that  the  girls  who  are  the  sweethearts  of  these  soldiers  are  to  put  on  the  head-dresses,  so 
as  to  be  fit  to  be  married  to  these  men,  and  then  they  are  married. 

40.  How  old  are  the  men  generally  before  you  consent  to  their  getting  married  P 
or  do  you  merely  consult  your  own  wishes  in  tlie  matter  P — The  king  does  not  know 
the  ages  of  the  men,  but  he  consults  with  the  chief  men  in  the  country  and  agrees 
with  them  that  a  certain  regiment  or  regiments  are  to  put  on  the  head-rings. 

41.  Then  you  give  the  whole  regiment  leave  to  marry  at  one  time  P— Yes. 

42.  Mr.  Upingfon,\  Is  the  leave  given  because  the  regiment  has  distinguished 
itself  in  war  P — ^No,  that  has  nothing  to  do  with  the  matter. 

43.  Sir  J,  D,  Barn/J]  Why  do  you  withhold  the  leave  from  anyone  to  marry 
whenever  they  wish  P — The  king  does  not  allow  certain  regiments  to  marry  because 
they  are  too  yoimg,  and  are  still  working  at  the  military  kraals,  but  sometimes,  when 
they  are  old  enough,  he  allows  two  or  three  regiments  to  marry  at  once.  The  yoimg 
regiments  he  keeps  to  do  work. 

44.  Mr.  Upington,'\  What  workP — Building  military  kraals,  planting,  reaping, 
and  making  gardens  for  the  king.     These  are  the  men  who  look  after  the  king. 

45.  Sir  J,  D,  Barry, ']  After  they  are  married,  are  not  your  regiments  still 
soldiers  P — ^Yes,  the  married  men  are  still  soldiers,  but  not  in  the  same  way  as  the 
young  men.  These  young  men  do  their  work  at  diiferent  places  in  the  country,  but 
the  married  men  do  the  work  of  the  king  close  to  their  owti  residences. 

46.  You  say  that  the  king  also  gives  his  consent  to  the  women  to  marry  ? — He 
generally  holds  a  meeting  of  the  principal  men  of  tlie  country,  when  they  come  to  Un 
agreement  that  a  certain  regiment  shall  be  married.  The  king  then  sends  out  messen- 
gers to  say  that  this  regiment  is  to  be  married  to  the  girls  to  whom  they  have  been 
previously  making  love,  and  that  the  girls  are  to  prepare  themselves  by  putting  on 
these  head-dresses. 

47.  When  such  girls  marry,  and  their  parents  get  cattle  for  them,  do  vou  or  any 
of  the  important  chiefs  get  any  of  the  cattle  P — Neither  the  king  nor  any  of  the  chiefs 

fet  any  oi  the  cattle.     Sometimes,  when  a  man  wishes  to  get  married  a  short  time 
efore  the  regiment  gets  leave,  ho  takes  an  ox  as  a  i)re8ent,  and  goes  to  the  king  and 
asks  his  leave. 

48.  But  you  get  nothing  from  the  parents  of  the  women  who  are  married  P — No. 

49.  Suppose  you  allow  a  regiment  to  marry,  and  send  word  that  the  girls  must 
prepare  themselves  to  be  married,  and  some  of  them  refuse  the  soldiers,  what  punish- 
ment do  you  impose  upon  them  P — They  are  forced  to  marry  the  men. 

50.  I  believe  in  two  instances  you  ordered  some  women  to  marry  two  of  your 
regiments,  and  some  of  them  refused,  and  that  you  considered  an  act  of  disobedience  P 
— ^here  was  only  one  such  case. 
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Cetywayo,  ox-King  of  51.  In  that  case  you  ordered  the  women  to  be  killed  ? — The  king  sent  some  small 

the  Zulu?.         chiefs  round  the  country  to  make  these  women  marry,  and  in  two  instanoes  the  men 

July  6,  1881,       who  were  sent  over-stepped  their  orders  and  killed  four  women,  but  as  soon  as  the  king 

heard  it  he  said  they  ought  not  to  have  done  so.     One  of  these  cases  was  at  Inceleni 
bush,  and  the  other  at  the  Pongolo. 

52.  What  did  you  do  to  the  chiefs  who  had  killed  these  women  P — The  king  did 
not  punish  them  severely ;  he  simply  talked  to  them. 

53.  Do  you  think  it  a  good  law  which  allows  of  a  women  being  ordered  to  marry, 
and  in  the  event  of  her  refusing  exposes  her  to  be  killed,  without  punishment  to  the 
person  who  kills  her  ? — It  is  not  a  good  law  to  go  as  far  as  to  kill  the  woman. 

54.  If  you  were  king  again,  would  you  not  think  it  a  good  thing  to  alter  a  law 
which,  without  going  as  far  as  killing,  does  not  respect  the  vutue  of  a  woman  ? — The 
country  would  be  good  for  nothing  if  that  law  were  changed. 

55.  Why  ? — It  would  be  bad  in  this  way  :  that  it  has  always  been  a  custom  in  ike 
country  for  the  king  to  give  orders  for  the  people  to  marry,  and  if  it  were  alt^ed 
people  would  not  like  it.  It  would  not  bo  well  for  a  woman  to  be  able  to  disobey  the 
king  and  the  chiefs  he  has  consulted.  If  that  law  were  broken,  he  would  be  a  sliadow 
instead  of  a  king. 

56.  Is  it  a  good  thing  for  a  king  to  have  the  power  to  do  bad  acts  ?  or  when  the 
power  of  the  king  is  abused,  is  it  not  time  to  change  the  law  ?  If  you  were  kine  again 
would  you  not,  after  what  you  have  seen,  and  after  thinking  over  the  matter,  think  it 
would  be  a  good  thing  to  change  the  law  and  persuade  your  people  to  agree  to  the 
change  ?  Would  they  not  be  much  happier  if  fathers  could  prevent  their  childien 
marrying  men  they  did  not  approve,  but  could  not  force  them  to  marry  anyone  they 
did  not  like,  and  if  anyone  was  prevented  giving  cattle  for  women  ? — No,  they  wotdd 
not  be  happier. 

57.  Would  not  the  women  be  happier  ? — ^No,  the  women  would  not  be  happier, 
for  the  king  says  he  has  heard  of  many  cases  in  Zululand  where  women  have  refused  to 
to  go  to  their  husbands  unless  the  husoand  gives  the  cattle  to  the  father  or  mother  to 
keep  after  the  daughter  is  gone.  They  say  they  won't  go  away  before  the  man  give 
their  parents  the  cattle. 

58.  According  to  Zulu  law  a  man  can  have  as  many  wives  as  he  can  pay  for  ?— 
They  always  have  to  give  cattle  for  their  wives,  and  can  marry  more  than  one.  If  a 
man  had  only  one  wife  they  would  not  be  able  to  live  properly,  because  this  wife  wotdd 
not  be  able  to  keep  her  husband. 

59.  In  your  opinion,  are  there  more  men  or  women  in  ZulidandP — About  the 
some,  because  there  are  many  men  in  Zululand  who  have  no  wives. 

60.  If  there  are  the  same  nimiber  of  men  and  women  would  not  that  show  that 
nature  intended  people  to  live  like  the  lions  or  the  bush-bucks— one  male  with  one 
female  ? — The  king  cannot  say. 

61.  Mr.  Ujyington.']  lias  a  chief  more  wives  than  a  common  man? — ^Tes,  heoonld 
not  do  with  one. 

62.  Sir  J.  2).  BarryJ]  AVhy  not  ? — Because  it  is  the  custom  with  us,  just  as  with  you  it 
is  the  custom  to  have  one  wife. 

63.  Customs  may  be  bad ;  we  do  with  one  wife,  why  should  not  you  P — ^The  king 
asks  how  could  the  Zulus  do  with  one  wife  when  they  were  not  bom  to  it. 

64.  By  allowing  one  man  to  have  more  than  one  wife  some  men  must  go  without 
any.  Is  not  that  imf air  to  those  who  do  not  get  wives  ? — The  men  who  get  no  "wire* 
ve  the  men  the  girls  don't  like. 

65.  The  reason  why  a  man  is  allowed  to  have  a  number  of  wives  is  that  he  may 
have  a  lot  of  women  to  work  for  him,  is  it  not  ? — Yes  that  is  one  reason,  and  another  is 
that  they  may  have  a  large  family. 

66.  And  then  they  sell  the  daughters  ? — [The  king  laughed  heartily.]  It  is  not 
really  for  that  reason  that  a  man  likes  to  have  a  large  family ;  it  is  because  these 
children  when  they  are  growing  up,  and  before  they  are  married,  can  do  a  lot  of  work 
for  him. 

67.  And  when  they  are  married  he  gets  cattle  for  them,  when  he  can  get  no  mow 
work  out  of  them  ? — Yes. 

68.  Is  it  a  good  thing  to  make  the  women  work  for  the  men  ?  Is  it  not  better  hs 
the  men  to  work  ? — [The  kin^  laughed.]  Husbands  work  as  well  as  the  wives,  exoept 
in  the  case  of  a  king  or  a  chief ;  then  only  the  women  work. 

69.  Is  it  a  disgrace  for  a  man  to  dig  and  work  in  planting  and  sowing  ? — ^The 
men  who  are  not  chiefs  do  that  work. 

70.  Do  a  chief's  wives  work  for  him  in  the  field? — Yes. 

71.  And  any  man,  whether  a  chief  or  not,  who  has  a  number  of  wiveSi  lets  the 
wives  work  in  the  fields,  and  does  no  work  himself  ? — The  wives  do  the  planting,  and 
the  servants  do  the  cutting  wood,  and  so  on. 
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72.  Is  it  not  enough  for  the  women  to  bear  children,  and  do  the  house  work.     AVhy  Gy^ytrayo,ex-Emgof 
do  you  let  them  do  this  work  instead  of  the  men,  who  are  so  much  stronger  and  better         the  Zulus, 
able  to  do  it  ? — The  house- work  is  done  by  tlie  grandmothers,  and  the  children  are       j^iy  q^  iggi. 
looked  after  by  the  elder  children,  while  the  women  are  working  in  the  gardens. 

73.  Then  the  men  go  and  hunt  and  fight  ? — Yes. 

74.  Is  it  considered  a  disgrace  for  a  man  to  do  a  woman's  work  by  tilling  and  so 
on  P — ^No,  not  a  disgrace  at  all,  but  sometimes,  when  men  see  a  man  hoeing,  they  chafE 
him,  and  asks  him  why  he  does  that  work  when  his  wives  can  do  it.  It  is  not  a  man's 
ordinary  work.  The  young  soldiers  go  up  in  parties  at  different  times  of  the  year,  and 
sow  for  the  king. 

75.  Would  it  not  be  better  to  let  all  your  soldiers,  old  and  young,  go  and  work 
and  till  the  fields,  instead  of  keeping  them  only  for  the  purpose  of  fighting  P — ^The 
soldiers  who  wear  the  head-ring  don't  work  for  the  king,  but  the  young  soldiers  work. 

76.  If  they  have  the  head-rinff,  do  they  do  the  king's  work,  or  do  they  go  home 
and  let  the  women  do  the  work  ? — The  men  who  are  industrious  go  out  with  their  wives 
and  dig.     Many  do  so  and  many  don't ;  it  is  just  as  they  please. 

77.  When  people  commit  crime,  such  as  stealing  or  murder,  who  tries  them  ? — If 
anyone  steals  or  does  anything  wrong,  the  headman  of  that  district  calls  a  sort  of 
assembly  of  neighbours  belonging  to  that  district,  and  they  discuss  the  case. 

78.  And  who  determines  whether  he  is  guilty  or  not  ? — The  headman. 

79.  Is  his  finding  final,  or  can  the  man  appeal  ? — This  man  then  goes  up  to  the 
kraal  to  which  his  headman  belongs  and  reports  himself  to  the  chief  or  headman 
there,  and  the  chief  sends  down  to  the  headman  of  that  district  from  which  the  man 
came  and  asks  about  the  proofs :  then  they  are  sent  up  to  the  king,  and  if  it  is  foimd 
that  the  headman  decided  against  the  criminal  unlawfully,  the  headman  has  to  pay  for 
having  told  an  untruth  about  this  man. 

80.  When  a  witness  tells  an  imtruth  while  the  headman  is  discussing  the  matter, 
can  that  witness  be  pimished  ? — Then  the  whole  meeting  asks  this  man  how  he  can  tell 
such  an  untruth,  and  he  is  quiet.  But  very  often  it  is  not  untrue,  and  then  he  persists 
in  going  on  and  telling  his  reasons. 

81.  And  if  he  is  found  out  afterwards  to  have  told  a  lie,  can  he  be  punished,  and 
what  would  the  punishment  be  ? — He  is  made  to  pay  a  fine. 

82.  Whatever  the  chief  orders  ? — ^The  headman  of  the  district  specifies  what  he 
has  to  pay. 

83.  What  is  the  punishment  for  murder  ? — ^A  murderer  is  punished  by  death,  that 
he  may  follow  the  man  he  has  killed ;  but  if  a  man  kills  another,  and  runs  away  for 
a  time,  he  is  forgiven.  It  is  when  he  is  caught  shortly  after  committing  the  murder  that 
he  is  killed  at  once. 

84.  Why  is  he  not  killed  if  he  runs  away  P — Because  the  people  interested  have 
their  hearts  softened  by  that  time,  if  he  has  been  wandering  about  in  the  hills  for  some 
time. 

85.  Is  he  not  punished  at  all  then  P — ^He  has  cattle  taken  away* 

86.  Suppose  a  man  is  falsely  accused  by  another  of  murder,  and  is  killed,  and  it 
is  afterwards  found  out  that  he  aid  not  commit  the  murder,  what  punishment  is  imposed 
upon  the  false  witness  P — He  is  fined  two  head  of  cattle. 

87.  Even  if  a  man  has  been  killed  upon  the  evidence  he  gave  ? — The  king  does 
not  know  of  any  case  like  that,  because  when  anything  was  reported  to  him  he  sent 
back  to  the  place  and  called  the  man  before  him  to  state  the  case  clearly. 

88.  Has  anyone  but  the  king  the  power  to  convict  a  man  of  murder  P — If  a  man 
is  caught  actually  committing  a  murder,  the  men  who  see  him  set  upon  him  and  kill 
him  at  once,  and  then  it  is  reported  to  the  chief  of  that  district,  but  if  he  has  commit- 
ted a  murder  and  runs  away  and  is  caught  shortly  afterwards,  he  is  taken  to  the  chief 
of  the  district  to  be  tried,  and  that  chief  has  the  power  to  kill  him. 

89.  Before  he  kills  him  is  he  obliged  tx)  refer  to  you,  or  may  he  kill  him  without 
reference  to  the  king  P — The  chief  has  the  power  to  kill  him. 

90.  Is  compassing  the  death  of  a  chief  a  crime  punishable  with  death  P — No,  oilly 
a  fine  oi  cattle. 

91.  Is  a  man  Idlled  for  trjdng  to  kill  the  king  P — He  is  simply  fined  cattle,  and  is 
talked  to  very  severely. 

92.  Is  a  man  punished  with  death  for  disobeying  a  direct  order  of  the  king  P— 
He  is  simply  fined  when  he  has  committed  the  offence  twioe  before. 

93.  What  is  the  nimishment  for  a  man  deserting  from  his  tribe  P — If  the  chief  of 
his  district  had  given  him  any  property  he  would  be  asked  by  the  chief  to  return  that 
property,  and  then  he  would  be  at  liberty  to  go. 

94.  Is  witchcraft  a  crime  according  to  Zulu  custom  P — No. 

95.  Don't  you  punish  a  wizard  ? — ^A  man  who  poisons  anyone  is  i)unished.     The 

sss 
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C^r^yira^o,  ex-King  of  king  triod  a  System  of  putting  these  people  on  trial,  to  see  whether  they  really  did 

the  Zylna.         endeavour  to  poison,  by  remo\ang  them  from  the  place  where  they  where  first  amised 

July  6,  1881        to  another  j^lacc,  and  if  an^ihing  was  reported  there,  to  another  place,  and  if  anything 

is  rejioi-ted  tlicro,  to  a  third  place,  and  if  then  anyone  is  found  poisoned  there,  the 
accused  is  killed.  Before  that,  if  anyone  was  found  ^  ilty  by  these  witch-doctora, 
they  were  liable  to  be  punished  by  death,  but  the  king  did  not^  like  that  custom,  and 
it  was  because  he  tried  to  cliange  it  that  the  Zulus  did  not  like  him  latterly. 

1)6.  Then  there  are  such  things  as  witch-doctors  P — ^Tes. 

97.  Mr.  Upington.']  Had  you  not  one  at  your  own  place  P — No,  there  were  no 
witch-doctors  in  the  king's  kraals. 

J)S.  Ptrmienf.]  AYhy  are  they  called  witch-doctors? — ^Because  they  get  sick  at 
certain  times  and  say  that  they  are  going  to  eternity,  and  because  the  people  seem  to 
think  that  they  can  foretell  things  that  no  one  else  can  tell  about. 

9f),  Do  you  believe  that  they  can  do  these  things  P — The  king  says  that  when  his 
father  was  ahve  he  (Cetywayo)  sent  a  messenger  to  the  king  his  father  to  say  that  he 
shoidd  like  these  witch-doctors  to  have  their  hanging  hair  cut  off,  and  that  they  should 
have  to  serve  as  soldiers,  and  the  king  earned  out  tliis  wish  of  his  to  some  extent,  but 
not  altogether.  He  says  it  is  very  seldom  you  get  a  witch-doctor  in  Zululand  who  can 
tell  about  anything  that  is  not  known. 

100.  They  pretend  to  t<jll  about  the  unknown,  and  accuse  others  of  being  wiwds 
and  witches  ? — 1  es,  they  accuse  others  of  being  malefactors,  but  the  king  does  not 
believe  in  them. 

101.  Are  not  these  accused  smelt  out  and  killed  by  those  who  do  believe  in  it? 
— "WTien  anyone  was  tried  like  that,  and  the  people  about  found  him  guilty,  and  the 
Aritch-doctors  said  ho  was  guilty,  the  king  called  him  up  and  put  him  in  a  oerfcain  part 
of  the  country  to  try  him,  as  he  explained  just  now,  and  as  he  explained  once  to  Sir 
Theophilus  Shepstone,  and  if  after  ha^dng  removed  him  for  the  second  time  reporti 
came  against  him  from  the  thiixl  i»lace,  he  was  killed. 

102.  "What  was  his  crime  in  these  three  jJaces  P — Poisoning  people* 

103.  In  each  of  these  cases  it  is  the  witch-doctor  who  points  out  the  man,  who  he 
says  has  committed  the  offence  P — It  is  not  the  ^vitch-doctor,  but  the  people  ivho 
live  about  there. 

104.  Itain-makers  are  a  sort  of  witch-doctor  P — ^[Tlie  king  laughedj — ^There  are 
none  in  Ziduland,  but  Langalabilele  used  to  claim  to  be  able  to  call  for  ram* 

105.  l)o  not  some  Zulus  believe  in  the  power  of  the  rain-makers  to  communioate 
with  the  8^)iritual  world? — Yes,  the  Zulus  do  believe  that  the  rain-doctor  has 
oommimicitKai  Aritli  powerful  spirits,  and  that  they  use  a  sort  of  medicine  to  bring 
rain. 

106.  Do  you  believe  jnourself  in  spirits  P — Yes,  the  i7thzt\ 

10  r.  And  you  believe  in  a  God  ? — Yes ;  the  king  knows  there  is  a  God  of  all  people, 
black  a'ul  white ;  but  these  snakes  are  departed  spirits,  they  are  merely  the  ghosts  of  the 
departed,  jiiid  the  people  die  when  they  are  called  for  by  God. 

108.  Does  God  speak  tlimugh  them  to  people  living  on  the  earth  P — The  kin^doei 
not  kno.v  whether  these  spirits  have  any  communication  with  God  ;  they  are  amply 
the  spiiits  of  the  dead,  and  he  thinks  that  they  look  after  their  relations  who  are 
living. 

109.  These  sj^irits  assume  the  form  of  snakes  P — Yes. 

110.  Are  the  spirits  supposed  to  be  in  all  snakes,  or  only  in  some? — Only  in  a 
certain  kind  of  snake. 

111.  What  kind  P — A  green  sort  of  snake,  A^ith  black  spots. 

112.  Are  these  snakes  deadly  P — No. 

113.  You  know  your  father's  bmying-plaoc  ? — The  grave  is  no  more  now ;  it  wm 
despoiled. 

114.  Was  it  not  formerly  kept  sacred  to  this  sort  of  snake  P — Yes,  in  this  way, 
that  they  planted  trees  about  the  place,  and  did  not  burn  tho  grass  there  any 
more. 

115.  No  one  was  allowed  to  approach  the  j)laco,  and  the  snakes  were  left  untouched 
there  P — No  one  a]>proaclied  the  j)laec. 

116.  I Jecauso  the  snakes  were  suj)posc<l  to  embody  your  father's  spirit  P — Because 
it  was  a  king's  burying-placc. 

117.  AVas  anvoDe  allowed  to  kill  tliis  special  sort  of  snake  found  anywhere  P — Yes, 
they  are  allowed  to  kill  them  in  a  field. 

118.  But  not  at  Panda's  grave  P — No. 

119.  Where  did  you  get  your  information  about  the  snakes;  did  your  father  tell 
you,  or  is  it  an  old  tradition  of  the  nation  P — The  king  thinks  it  was  a  belief  in  the 
country  from  the  very  beginning. 
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120.  Is  it  a  crime  to  have  oonneotion  wth  another  man's  wife  ? — If  a  youn^  man  (^iyii>iiy0,ex-Kiiig  of 
has  connection  with  a  young  ghl  he  is  fined  cattle,  and  if  a  young  man  has  anythmg  to         theZiUufl. 

do  with  a  married  woman  he  is  killed.  ^^1-  7^  X881, 

121.  Mr.  Vjnnfjfon,!  Is  there  any  value  attached  to  a  young  girl  with  v.hom  con- 
nection has  been  had  before  her  mamage  ? — Yes,  they  do  give  a  certain  number  of 
cattle,  but  not  so  many  as  for  a  girl  who  has  not  been  violated. 

122.  If  a  man  buys  a  wife  as  a  virgin  and  returns  her  aftenvards  because  he  finds 
out  that  she  was  not  a  virgin,  does  he  get  back  his  cattle  Y — No,  they  don't  send  back 
all  the  cattle,  but  the  father  of  the  girl  pays  a  cow  or  so. 

123.  Is  the  husband  not  entitled  to  send  her  back  ?  Must  he  keep  her  P — Some 
do,  and  some  don't. 

124.  Suppose  a  man  dies  leaving,  say,  four  wives,  and  children  by  each  wife,  how 
is  his  property  divided  according  to  your  law  ? — These  women  are  married  to  his 
brothers  and  relations. 

125.  And  what  becomes  of  his  cattle  ? — His  principal  property  is  left  to  the  son  of 
his  chief  wife,  and  the  rest  is  distributed  amongst  the  othei*s.  If  he  is  an  important 
chief  then  some  of  the  cattle  are  given  to  the  king,  and  the  larger  part  of  the  property 
goes  to  the  heir,  the  rest  being  divided  amongst  the  other  sons  according  to  their 
position. 

126.  What  becomes  of  the  land  that  the  deceased  man  used  to  work? — That 
belongs  to  the  heir. 

127.  Does  all  the  land  go  to  the  son  of  the  chief  wife  ? — Yes. 

128.  But  the  king  has  some  power  left  over  it  ? — All  the  land  really  belongs  to  the 
Idng,  but  this  man  has  leave  from  the  king  to  live  there,  and  take  care  of  it  for  the 
king. 

129.  But  if  the  king  thought  proper  he  could  deprive  him  of  it,  or  remove  him  to 
another  place  P — ^No,  a  man  is  not  deprived  of  his  land.  If  he  does  anything  wrong, 
they  tell  him  he  ought  not  to  do  such  a  thing,  because  his  father  did  not. 

130.  Are  these  pieces  of  land  marked  out,  so  that  each  man  in  Zululand  knows  his 
own  land  ? — ^They  do  not  mark  it  artificially  ;  it  is  defined  by  rivers  and  hiUs.  The 
boimdaries  are  looked  after  by  the  headman,  and  the  people  under  him  look  after 
the  boundaries.  If  the  people  in  one  district  wish  to  cultivate  land  in  another,  they 
must  get  leave  from  the  king. 

131.  Are  the  pieces  of  land  belonging  to  individuals  in  a  district  marked  outP — 
No. 

132.  How  does  a  man  know  what  land  to  cultivate  P — A  party  from  each  part  of 
the  land  goes  to  a  certain  place,  and  they  see  something  that  grows  there,  and  that  is 
the  mark  of  the  division. 

133.  Sir  J.  D,  Barry,']  Who  allots  the  groimd  originally  ? — The  king. 

134.  The  king  does  so  through  a  chief  ? — ^Yea,  by  means  of  a  chief.  The  king  says 
he  did  not  make  this  system,  it  was  a  custom  before  his  time. 

135.  This  chief  pomts  out  to  the  man  the  particidar  piece  of  land  he  may 
oultivate  P — Yes. 

136.  And  this  ground  the  heir  can  cultivate  afterwards  without  special  leave? 
— ^The  land  belongs  to  the  heir,  and  he  can  cultivate  the  land  cultivated  by  his 
father  before  him. 


Cape  DiHtrid^  I7iursilaf/,  7th  Julf/j  1^81. 


PRESENT  : 

Sir  Jacob  D.  Barry  (President). 
Hon.  T.  IJpiNGTON,  Q.C.,  M.L.A. 
Cetywaijo,  ex-King  of  the  Zulus,  further  examined. 

137.  Sir  J.  D,  Barry, ]  Did  Mpanda  ever  acknowledge  that  ho  owed  any  fealty  to  the 
Boers  ? — No  ;  at  one  time  when  Uingaan  was  killed  by  his  subjects,  Mpanda  came  over 
to  the  Boers  and  was  protected  by  them,  because  it  was  intended  to  kill  him  too. 
Shortly  afterwards  he  was  taken  back  to  Zululand  and  lived  there  as  king,  and  of  course 
the  Ziilus  thought  that  everything  was  settled  between  them  and  the  Boers,  but  in  a 
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Of/yiMiyo,  ex-King  of  few  days  the  Boers  came  and  said  they  were  going  to  fight  Mpanda.     There  was  a 
the  Zulus.         breach  between  the  Zulus  and  the  Boers,  and  then  the  English  came  to  NataL 
July  7, 1881,  138'  I^^d  Mpanda  ever  do  anything  to  show  that  he  ac&owledged  the  Boer  au- 

thority over  him  r — No. 

139.  Did  Mpanda  ever  aoknowledjge  the  EngUsh  authority  over  him  P — ^No,  the 
Zulus  never  acknowledged  the  authority  of  the  English  at  any  time,  but  they  were 
like  relations  of  the  English.  They  always  sent  to  the  EInglish,  and  told  them 
anjrthing  that  happened  in  Zululand,  and  wanted  their  help.  They  sent  G^bula, 
XJmvulani,  Soma,  and  other  men.  Ndhula  is  one  of  those  men  remaining  of  the 
men  who  came  to  make  a  boundary  between  tlie  English.  The  Zulus  said  they  would 
not  have  anything  more  to  do  with  the  Boors,  because  the  Boers  could  not  look 
after  them.  At  the  time  when  the  Boers  intended  to  invade  Zululand,  the  English 
came  to  Natal  and  attacked  the  Boers,  and  the  Boers  could  do  nothing  aeainst  the 
Zulus  after  that ;    but  in  my  reign  they  did,  and  in  the  lattor  days  01  Mpanda. 

140.  After  Mpanda's  death,  before  you  succeeded,  did  you  in  any  way  aoknow- 
ledge  the  authority  of  Shepstone  over  you? — The  king  says,  when  his  father  died, 
lie  sent  messengers  with  a  large  ox  to  Shepstone,  to  report  it  to  him,  and  to  say 
that  he  wished  Shepstone  to  see  about  the  country  being  settled  imder  him,  beoause 
the  Zulu  nation  was  a  relation  of  the  English. 

141.  Did  not  Shepstone  influence  your  father  in  making  his  will  in  your  fa- 
vour ? — No,  Shepstone  had  no  influence  in  any  way.  The  Zulu  nation  and  Mpanda 
himself  told  Shepstone  that  Cet3rwayo  was  the  heir,  and  was  to  be  king  after  his 
death. 

142.  Before  you  were  crowned  by  Shepstone,  did  you  do  anything  to  show  that 
Shepstone  had  any  authority  over  you,  or  did  you  consider  up  to  that  time  that  he 
had  any  authority  over  you  ? — Not ;  he  king  says  he  did  nothing  to  acknowledge  the 
authority  of  Shepstone,  but  ho  used  to  talk  to  Shepstone  in  a  friendly  way,  and  he 
acknowledged  the  Queen. 

143.  You  did  acknowledge  the  Queen  before  you  were  crowned  by  Shepstone  as 
the  Queen's  servant  ? — The  king  says  he  acknowledged  the  authority  of  the  Queen  in 
this  way,  that  he  would  have  nothing  to  do  with  the  Boers  or  any  other  nation, 
and  he  acknowledged  Shepstone  as  her  officer. 

144.  As  king  of  the  Zulus,  was  all  power  invested  in  you,  as  king,  over  yoar 
subjects  P — In  conjunction  with  the  chiefs  of  the  land. 

145.  How  did  the  chiefs  derive  their  power  from  you  as  king  P — The  king  calls 
together  the  chiefs  of  the  land  when  he  wants  to  elect  a  new  chief,  and  asks  their  adviee 
as  to  whether  it  is  flt  to  make  such  a  man  a  large  chief,  and  if  they  say  '^  yes  "  the 
chief  is  made. 

146.  If  you  had  consulted  the  chiefs,  and  found  ihey  did  not  agree  with  you,  could 
you  appoint  a  chief  by  virtue  of  your  kingship  P — In  some  cases,  if  the  ohieia  don't 
approve  of  it,  the  king  requires  their  reasons,  and  when  they  have  stated  them  he  often 
gives  it  up.  In  other  cases  he  tries  the  man  to  see  whether  he  can  perform  the  duties 
required  of  him  or  not. 

147.  In  fact,  you  have  the  power  to  act  independently  of  the  ehiefs  in  TniJriTig  an 
appointment,  although  you  always  consult  them  P — No ;  the  king  has  not  the  power  of 
electing  an  officer  as  chief  without  the  approval  of  the  other  chiefs.  They  are  the  most 
important  men.     But  the  smaller  chiefs  he  can  elect  at  his  discretion. 

148.  Do  you  appoint  the  subordinate  chiefs  or  do  the  indunas  appoint  them  P— 
Sometimes  the  great  chiefs  require  a  certain  nimiber  of  men,  and  propose  some  small 
chiefs  to  the  king  for  appointment,  and  they  talk  about  them,  and  lie  appoints  them. 

149.  How  many  indunas  had  you  P — The  king  does  not  know. 

150.  Are  there  any  hereditary  claims  to  the  appointment  of  induna  P — ^It  is  not 
hereditary  with  the  small  chiefs,  but  mth  the  important  men  of  the  land.  The  son  of 
the  chief  wife  is  heir  to  the  property  of  this  important  man. 

151.  Has  the  heir  to  this  property  of  a  chief  the  right  to  claim  to  be  a  chief?— 
No  ;  if  a  man  was  known  to  be  fit  to  hold  the  post  he  would  be  appointed. 

152.  What  ore  the  duties  of  the  indimas  ? — They  look  after  the  land,  and  decide 
different  cases. 

153.  Cases  of  murder  P — Every  criminal  ease. 

154.  Do  you  allot  a  particular  province  to  each  induna  P — The  king  allots  differ^ 
parts  of  the  countrv  to  different  chiefs. 

155.  And  each  indima  in  his  own  province  tries  all  the  cases  which  arise  in  that 
province  P — He  is  called  "  induna  "  when  he  is  at  the  military  kraal,  but  when  he  goes 
to  his  residence  he  is  called  headman,  and  he  has  to  look  after  the  cases  which  arise  in 
that  part  of  the  country. 
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156.  How  is  he  assisted  at  the  trials  ? — He  calls  together  all  the  chief  men  of  that  C5?^ywayo,  ex-King  of 
district,  and  they  discuss  the  case.  the  Znlua. 

157.  After  they  have  discussed  it,  does  he  retire  and  form  his  own  opinion  upon       j^^ie  7, 1881. 
all  the  evidence  and  discussion,  and  come  to  a  conclusion  alone,  or  does  he  give  his 
judgment  sitting  with  the  other  men  altogether  ? — No  ;  the  headman  does  not  hear  the 

evidence  and  then  go  home  and  consider  it,  but  he  sits  there  and  listens  to  the  assembly 
talking  about  the  case.  Then  they  ask  his  opinion,  and  he  says,  "  I  think  so  and  so." 
U  they  don't  agree  with  him,  they  give  their  reasons. 

158.  And  he  gives  the  final  verdict  ? — Yes  ;  the  headman. 

159.  Does  the  headman  award  the  punishment  upon  his  own  decision,  or  does  he 
consult  the  others  upon  it  first  ? — The  headman  and  the  assembly  award  the  punish- 
ment. 

160.  But  suppose  they  differ,  who  finally  decides  ? — Then  the  case  is  taken  to  the 
king's  kraal. 

161.  Has  the  king  absolute  power  to  decide  ? — The  chief  men  of  the  land  talk 
about  the  case  first,  and  bring  it  up  to  him. 

162.  And  he  finally  decides  ? — Sometimes  they  decide  before  they  come  to  him, 
and  they  come  and  tell  him  which  wajr  they  decide,  and  he  approves  or  disapproves  as 
the  case  may  be,  and  as  he  thinks  it  right  or  wrong. 

163.  Suppose  there  is  a  difference  among  thom,  who  finally  decides  ? — The  king 
has  the  power  to  decide  in  this  way,  that  when  he  has  decided  the  chief  men  of  the 
country  nave  nothing  to  say  against  it,  because  they  will  not  say  that  the  king  has 
decided  against  their  wish. 

164.  Is  all  law  and  right  of  property  supposed  to  come  from  the  king  in  con- 
sultation with  his  chiefs  r — The  right  of  property  comes  from  the  king,  but  he  does 
not  exercise  that  power.  The  coimtry  has  remained  like  it  is  now  since  the  king's 
father  and  grandfather  reiened. 

165.  That  is  in  accordance  with  native  custom,  but  the  power  of  making  laws,  and 
the  right  of  property  are  supposed  to  come  from  the  king  ? — If  there  is  a  certain  law 
which  the  king  wishes  to  be  known  in  the  country,  he  declares  it  at  the  feast  of  the  first- 
fruits. 

166.  Is  that  the  feast  of  thanksgiving  for  the  mealie  crops  ? — Yes,  in  December, 
(2iibanhlela). 

167.  Is  that  the  great  feast  of  the  year  ? — Yes,  in  January,  "Masingana." 

168.  If  you  want  to  make  a  new  law,  to  be  applicable  to  all  Zululand,  how  do  you 
set  about  it  ? — The  king  has  a  discussion  with  the  chiefs  about  it,  and  they  give  out  the 
law,  but  he  cannot  make  a  law  without  their  consent.  He  consults  the  chiefs  and  gives 
his  reasons,  and  if  they  conclude  to  agree  to  it,  it  is  the  law,  but  he  cannot  make  a  law 
against  the  wishes  of  his  chiefs. 

169.  How  is  this  law  made  known  to  the  people  ? — It  is  given  out  at  this  feast, 
when  the  majority  of  the  Zulus  are  present. 

170.  Wno  promulgates  the  laws,  you  or  the  indunas  in  your  presence  ? — Tho  king 
gives  orders  to  the  chiei  men  of  the  country  to  promulgate  them. 

171.  In  England  our  laws  are.  written,  and  so  there  is  no  misunderstanding  them, 
but  suppose  there  is  a  dispute  in  Zululand,  as  to  what  the  law  really  is,  who  is  supposed 
to  be  the  best  authority  upon  the  law  as  given  out  by  the  chiefs  P — The  king  caniiot  say, 
because  it  never  happened  that  there  was  any  doubt  about  the  law  of  the  coimtry. 

172.  Are  they  supposed  to  come  to  you  about  the  law  if  they  want  information  ? — 
There  is  no  man  in  Zululand  who  does  not  know  the  law. 

173.  Have  the  people,  independently  of  these  chiefs  and  you  as  king,  any  sort  of 
voice  in  the  making  of  any  laws  ?  Are  they  heard  directly  or  indirectly  ? — ^No. 

174.  The  indunas  are  military  men,  you  say,  but  being  at  home  they  are  also 
headmen.  Are  there  any  headmen  who  ore  not  military  men  ? — An  induna  is  called 
a  headman  when  he  is  in  his  own  district,  and  an  indima  when  he  is  at  the  military 
kraal. 

175.  Is  every  man  boimd  to  serve  in  Zululand  as  a  soldier  ? — The  old  men  of  the 
country  are  called  the  white  part  of  the  nation,  that  is  to  say  they  are  not  soldiers ;  the 
young  men  are  the  soldiers. 

176.  Have  all  these  old  men  been  soldiers  before  ? — Yes.  Some  of  these  are  re- 
tired and  old,  and  unable  to  serve  any  more,  but  the  younger  ones  who  have  the  rings 
on  can  go  to  the  king  and  serve  as  they  please,  and  return  home  as  they  like.  The 
young  men  are  not  forced  to  be  soldiers. 

177.  Is  there  any  young  man  there  who  is  not  a  soldier  ? — No,  everyone  wishes  to 
be  a  soldier.  If  anyone  stops  at  home,  the  others  laugh  at  him,  and  say  he  is  a 
**  Ungogo  "=Button  quail. 

178.  Then  every  man  in  Zululand  begins  life  by  being  a  soldier  ? — Yes, 
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Cetjfwayo^  cx-Kingaf  179.  And  your  adviflors  are  either  soldiers  or  retired  soldiers  ? — Yes. 

thaZulna.  jgO.  What  are  the  duties  of  the  petty  eliiofs  ? — They  jmneipally  superintend  work 

July  7,  1881.       i^^  their  superior  chiefs,  and  for  the  king.     The  larger  chiefs  send  them  out  to  look 

aft.er  men  who  are  doing  work  for  the  king. 

181.  Do  the  petty  chiefs  have  any  power  over  the  people  in  the  way  of  pointing 
out  to  them  what  land  they  are  to  occupy  ? — N«:),  they  never  talk  about  the  land  in 
Zululand,  because  they  always  live  where  their  people  have  lived  for  a  long  time  before. 

182.  Have  not  petty  chiefs  the  power  to  make  regulations  for  the  management  of 
the  locations  where  they  live  ? — Their  power  is  this  only :  that  if  anything  oocan  in 
that  part  of  the  country  where  they  are,  they  can  see  to  it,  and  if  it  is  too  muoh  for 
them  they  take  it  up  to  their  superior  chief. 

183.  The  people  are  never  consulted  about  either  big  or  little  matters  ?  The  only 
consultation  is  between  you  and  your  big  chiefs  in  big  matters,  and  between  you  and 
your  small  chiefs  in  smaller  matters  ? — Yes,  he  has  a  voice  in  that ;  he  can  go  to  a 
chief  and  say  it  should  be  done  in  this  or  in  that  way. 

184.  Has  the  king  any  bards  who  sing  his  praises  ? — There  are  no  chosen  men  for 
that. 

186.  But  there  are  such  men  as  bards? — Yes,  almost  every  man  in  Zulnland 
knows  the  King's  Izibongo, 

186.  Is  not  the  song  they  sing,  called  "  Izibongo,"  in  praise  of  the  king  ? — ^Yes. 

187.  Are  these  songs  s\mg  on  the  festival  of  the  thanksgiving  for  the  mealie 
crop  ? — When  the  law  is  annoimced  to  the  people  they  sing  the  praise  of  the  present 
king  and  the  king's  ancestors. 

188.  The  kings  who  have  died  are  supposed  to  be  deified? — Yes. 

189.  Are  their  souls  supposed  to  be  present  on  these  occasions  ? — Tfky  are  sup- 
posed to  be  there,  but  they  are  not  seen. 

190.  Snakes  are  not  brought  there  to  represent  the  embodiment  of  these  spirits  P 
— ^No. 

191.  Upon  that  occasion  a  yoimg,  choice  bull  is  caught  and  strangled  by  the 
young  men  ? — ^Yes. 

192.  Do  you  sing  and  dance  yourself  ? — Sometimes,  but  on  other  oocasionB  tilie 
king  simply  sits  down  and  looks  at  the  soldiers  dancing.  ' '  - 

193.  Do  you  dance  on  these  great  feasts  ? — Yes,  tne  king  generally  danoes,  but' it 
is  according  to  his  wish. 

194.  What  is  "  Mtongo  "  ? — It  means  an  ancestral  spirit. 

195.  At  these  feasts,  don't  you  call  upon  one  particular  spirit  who  is  supposed  to 
be  the  father  of  the  whole  human  race  ? — No,  the  chiefs  call  upon  these  spirits  whmi 
they  are  about  to  announce  a  law. 

196.  Is  there  not  one  particular  divine  power,  who  is  supposed  to  be  above  all 
spirits,  and  to  be  the  father  of  the  whole  human  race  ? — ^Yes. 

197.  What  is  he  called  ?—Nkulunkulu.  ^ 

198.  Do  you  call  upon  him  on  this  occasion  as  well  ? — ^No. 

199.  What  does  *'  Zulu  "  mean  ? — The  name  of  the  nations'  ancestor ;  the  first 
man  of  the  Zulu  nation. 

200.  Where  is  he  supposed  to  be  ? — At  the  military  kraal  in  Zululand.  **  Zulu'* 
also  means  "  heaven."     Zulu  was  ono  of  the  king's  ancestors,  the  king  of  Zululand. 

£01.  Are  the  Zulus  all  supposed  to  come  from  heaven  or  to  go  there  ? — ^Yes,  every 
man  came  from  heaven  because  he  was  made  by  God,  the  whito  as  well  as  the  Ziulus. 

202.  Why  are  the  old  chiefs  called  *'  white  men  "  ? — Because  they  generally  live 
at  the  military  kraal,  and  go  home  when  they  wish  ;  and  because  they  have  a  white 
shield  instead  of  a  black  one. 

203.  You  told  us  that  you  make  these  laws.  Are  you  bound  to  govern  in  aooord- 
ance  with  the  laws  which  you  and  your  ancestoi*s  have  marie  at  these  great  festivals  ? — 
Yes. 

204.  What  is  your  law  as  to  land  ?  To  whom  does  it  belong,  and  how  is  it 
apportioned  ? — The  whole  country  biJongs  to  the  king,  and  different  portions  of  it  are 
inhabited  by  headmen,  and  smaller  portions  by  common  people. 

205.  Who  allots  the  land  ?— The  king. 

206.  •  Did  John  Dunn  get  any  land  from  you  or  from  the  chiefs  ? — No,  the  country 
did  not  belong  to  John  Dimn  ;  he  only  had  leave  to  live  on  it. 

207.  From  whom  did  he  get  that  leave  ? — The  king. 

208.  Is  that  the  same  sort  of  leave  you  gave  to  your  other  subjects  ? — ^Yes. 

209.  Was  a  particular  peice  of  ground  pointed  out  to  him  that  he  sliould  occupy  ? 
— ^No. 

210.  Had  John  Dunn  leave  to  graze  or  cultivate  or  both  ? — Both. 

211.  Then  nobody  else  could  be  on  the  same  land? — No, 
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212.  If  John  Dunn  dies,  what  becomes  of  that  land  ? — It  belongs  to  his  eldest  Oetywayo,  ex-Kingof 

son.  the^uliw. 

213.  Mr.  Hpington,}  The  whole  of  that  ground?     Would  not  the  other  sons  get  a       j^j  7^  igsi. 
part  of  it  P — ^Yes,  the  first-bom  would  have  the  greater  part,  and  the  younger  sons 

get  smaller  parts. 

214.  Sir  J.  D,  Barry.']  Who  would  di\'ide  it  for  them  ? — The  king  would  have 
nothing  to  say  in  this  ease.  John  Dunn  was  friends  with  him.  The  heir  would  allot 
the  younger  sons'  portions. 

216.  The  heir  is  the  eldest  son  of  the  great  wife  ? — Yes. 

216.  John  Dunn  has  a  great  wife  ? — ^Yes,  Gadeni. 

217.  And  he  has  a  right-hand  and  a  left-hand  wife  too  P — The  king  does  not 
know,  beoause  he  has  a  good  many  black  wives. 

218.  The  Zulus  generally  have  a  great  wife,  a  right-hand  and  a  left-hand  wife  P — 
Yes. 

219.  But  the  great  wife  is  not  necessarily  the  first  wife  that  he  marries  P — No. 

220.  Did  John  Dunn  marry  one  of  your  daughters  P — The  king  says  that  could 
not  be,  because  his  children  are  all  small. 

221.  Mr.  Upingtov.]  Did  you  give  John  Dunn  any  wives  P — Yes ;  John  Dunn 
came  to  the  king's  military  kraal  once,  and  saw  a  very  fine  young  girl,  and  asked 
the  king  for  her,  and  he  gave  her. 

222.  Sir  J.  D,  Barry,']  Is  that  his  great  wife  ? — ^No ;  the  wife  that  he  brought 
from  Natal  is  the  chief  wife,  a  daughter  of  Dick.  John  Dunn  married  when  he  was 
quite  a  young  man. 

223.  When  a  man  has  a  number  of  wives,  does  he  keep  them  all  in  one  kraal  P — 
No  ;  in  different  kraals. 

224.  Then  each  kraal  has  a  piece  of  land  for  cultivation?  — Yes. 

225.  When  a  man  dies  does  the  land  belonging  to  each  kraal  go  to  the  heir  of  that 
wife  P — -The  chief  son  has  the  right  to  these  kraals,  but  the  father  has  the  power  to  give 
over  two  kraals  to  the  chief  son,  and  then  say  that  the  otlier  sons  can  have  one  of  them, 
but  subject  to  the  chief  son. 

226.  Mr.  Upington.]  What  becomes  of  the  younger  sons? — They  live  together  in 
the  neighbourhood  of  the  chief  son. 

227.  Sir  J,  D,  Barry,]  The  eldest  son  of  the  chief  wife  is  suj)posed  to  represent  the 
father?— Yes.  ..." 

228.  Do  all  the  wives  of  the  deceased  chief  become  subject  to  the  heir  P — The  chief 
son  has  the  chief  authority  over  these  women,  and  of  course  each  one  looks  after  her 
own  son.  Any  other  women  can  look  after  any  other  son,  but  some  one  must  look 
after  her  own  son. 

229.  Do  the  immarried  daughters  of  a  deceased  father  also  belong  to  the  heir  P — 
The  chief  interest  in  that  case  is  with  the  chief  son,  but  when  a  father  dies  he  can  allot 
as  he  likes  a  certain  daughter  to  a  certain  son,  who  is  to  receive  the  cattle  when  the 
girl  is  married,  and  so  can  the  chief's  son  afterwards.  Every  daughter  becomes  the 
property  of  the  person  to  whom  she  is  allotted,  or  of  the  heir. 

230.  Every  woman,  married  or  immarried,  belongs  to  some  one,  to  her  husband^ 
her  father,  or  her  father's  heir  ? — Yes. 

231.  Can  any  woman  acquire  property  for  herself? — No ;  only  the  king's  wife. 

232.  If  a  married  woman  obtains  anything  it  becomes  the  property  of  her  husband? 
—Yes. 

233.  And  if  an  immarried  woman  obtains  anything  it  is  the  property  of  her  father 
or  her  father's  heir  ?— If  a  father  wishes  liis  daughter  to  have  anything  she  can  have  it, 
and  if  a  son  wants  it'  he  can  ask  his  sister  for  it,  but  she  can  keep  it  if  she  likes. 

234.  Has  any  woman  the  right  of  i)roperty  independent  of  the  will  of  her  fathe' 
or  her  husband  P — Yes ;  they  can  have  property  independent  of  the  father  or  husband. 

236.  How  can  a  woman  acquire  property  in  cattle  ? — The  father  gives  her  some 
now  and  then,  and  when  she  goes  away  to  her  mother's  she  gets  a  goat  or  a  cow. 

236.  But  suppose  the  girl  gets  married,  whose  property  is  that  ? — It  remains  with 
the  father  at  home. 

237.  While  she  is  unmanied  she  sometimes  has  the  use  of  some  cattle  given  to  her 
by  her  father  ? — The  daughters  of  the  common  people  leave  the  property  with  the  father 
altogether,  but  the  daughters  of  the  king,  when  they  get  married,  take  away  their 
property  with  them. 

238.  Does  it  then  become  their  husband's  property? — Yes;  they  have  it  in 
common. 

239.  Mr.  Upington,]  According  to  the  Zulu  law,  if  a  man  knows  that  he  is  about 
to  die,  can  he  make  any  provision  for  his  minor  children,  or  distribution  of  his  cattle  or. 
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Cfc/yicwyo,  ex-King  of  must  he  leave  the  management  of  both  to  the  action  of  the  law  after  his  death? — ^The 
thcZniqg.         father  makes  a  will  when  he  is  quite  strong,  and  his  intentions  are  carried  out. 
July  7,  1881  240.  How  does  he  make  tins  will,  before  the  headman,  or  before  witnessee,  or  with 

what  formalities  ? — ^The  father  calls  together  the  chief  men  of  the  kraal,  and  tells  them 
what  he  wishes  to  be  done,  and  that  is  carried  out. 

241.  Can  he  dispose  of  the  whole  of  his  property,  passing  by  the  son  of  the  great 
wife  and  anyone  else  he  chooses  ? — They  have  never  done  that. 

242.  Sir  J,  I).  Barn/,']  If  a  man  were  to  do  It,  would  the  king  afterwards  reoognin 
what  he  had  done  ? — ^No  ;  the  king  would  ask  them  the  question,  and  make  an  invesd- 
gation,  because  it  would  be  altogether  a  bad  thing. 

243.  Would  that  investigation  take  place  before  the  man's  death,  or  would  the 
king  wait  till  after  he  had  died  ? — It  would  be  before,  while  the  man  was  still  living, 
an    he  would  then  state  his  reasons. 

244.  Do  you  know  of  such  a  case  yourself  ? — ^No ;  it  has  never  happened.  The 
chief  men  of  the  country  always  go  to  the  king  and  say,  "  This  is  my  heir. 

245.  And  tells  the  king  how  he  has  loft  property  away  from  the  heir  P — ^He  flimplj 
says  to  the  king,  "  This  is  my  heir,  and  the  property  belongs  to  him." 

246.  But  suppose  he  says,  '*  This  is  my  heir,  and  I  want  someone  else  to  have 
fifty  of  my  cattle  which  would  ordinarily  go  to  the  heir?  " — That  does  not  matter. 

247.  Would  the  kinff  recognize  that  P — No ;  the  chief  man  never  specifieB  tib 
number  of  cattle ;  he  simply  points  out  the  heir. 

248.  Mr.  Upinfjton,]  When  he  says,  "  This  son  is  my  heir,'*  does  he  not  mean  that 
he  is  to  take  everything  ? — All  the  property  really  belongs  to  the  chief  son,  bat  the 
father  makes  provisions  for  the  other  sons,  which  the  chief  son  will  carry  out. 

249.  Sir  J.  D.  Barry, '^  Can  a  man  adopt  as  his  heir  anyone  but  the  eldest  son  of 
his  chief  wife  if  such  a  son  is  living  ? — ^No. 

250.  Not  even  for  a  good  reason  ;  if  he  could  prove  to  the  king  that  the  eldest  son 
is  a  bad  man,  and  is  likely  to  squander  all  his  property  P — In  that  case  the  king  would 
decide  upon  the  next  heir,  because  if  the  king  did  not  it  would  cause  a  quarrel  among 
the  family. 

261.  Tou  said  the  other  day  that  women  liked  to  be  sold  in  marriage  beoause  by 
that  means  provision  is  made  for  their  parents  P — Yes,  they  like  it  because  they  do  not 
wish  to  go  away  and  leave  their  father  with  nothing  in  their  stead. 

252.  But  suppose  the  father  dies  before  a  girl  is  married,  then  the  heir  can  sell  her 
too  P — ^Yes. 

253.  Do  young  women  like  to  make  provision  for  their  brothers  P — ^Tes,  yoooff 
women  like  to  be  married  in  that  way  because  then  their  brothers  get  something  good 
out  of  them. 

254«  Suppose  a  young  women  runs  away  from  her  husband,  are  the  cattle  retnraied 
to  him  P — Yes. 

255.  Suppose  a  woman  misbehaves  herself  and  is  divorced,  what  then  P — ^Tes,  the 
cattle  would  then  be  returned  to  the  original  owner,  to  the  man  to  whom  she  wn 
married. 

256.  And  what  if  this  woman  has  children  P — If  she  has  children  they  stay  With 
the  husband. 

257.  What  is  the  cause  of  divorce  P — ^A  person  can  put  his  wife  away  without 
consulting  the  chiefs,  if  he  likes ;  but  if  he  sends  her  away  without  cause  she  oan  oom- 
plain  to  the  chiefs,  and  they  consider  the  case. 

258.  What  happens  if  she  is  improperly  sent  away ;  does  she  still  remain  with  her 
father,  or  is  she  returned  to  her  husband,  and  is  he  forced  to  keep  her? — She  il 
returned  to  her  husband,  and  the  cattle  remain  with  the  father. 

259.  Wliat  are  the  king's  chief  sources  of  income  P — His  property  is  in  cattle  ell 
over  the  country,  and  when  a  soldier  who  has  not  received  leave  widies  to  many  he 
drives  an  ox  or  cow  to  the  king,  and  gets  leave  from  him,  and  the  same  with  the 
whole  regiment.     When  a  whole  regiment  marries  by  order,  they  don't  pay  ajiythisg. 

260.  Does  the  king  get  any  portion  of  the  fines  P — The  long  gets  a  beast  or 
something  for  having  been  lenient  with  the  man  who  has  done  wrong,  but  the  fine 
of  cattle  are  paid  to  the  man  who  has  been  wronged. 

261.  Does  the  offender  not  pay  somethinff  to  the  king  in  addition  to  that  for  having 
transgressed  the  law  P — If  a  case  is  decided  m  the  king  s  kraal,  and  the  king  decadei 
leniently,  the  man  upon  whom  the  sentence  is  passed  drives  an  ox  or  a  cow  to  the  king 
as  thanks. 

262.  Does  not  the  king  get  anj'thiiig  of  the  first-fruits  of  the  mealie  or  oth«r 
crops  P — ^No. 

263.  Who  gets  that  P — The  people  to  whom  the  gardens  belong. 

264.  How  did  you  pay  your  soldiers  if  you  did  not  get  money  P — ^The 
askS;  why  should  he  pay  them  P 
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265.  How  can  you  feed  themP — ^The  king   gives  them   a   certain   number  of  c«^»r/iyo,  ex-King  of 
cattle  to  kiU  and  eat.  theZ^us. 

266.  Would  not  your  cattle  soon  be  all  eaten  up  if  you  feed  an  army  P — ^When      j^y  7^  ig3X, 
the  king  makes  a  certain  regiment,  a  certain  nmnber  of  cattle  are  allotted  to  that  regi- 
ment by  the  king,  and  they  nave  to  take  them  to  different  paits  of  the  country  to  breed. 

267.  But  don't  the  people  give  you  a  part  of  the  produce  for  the  occupation 
of  the  land  P — ^No. 

268.  Mr.  Upingtan.']  Not  even  if  you  give  out  a  new  portion  of  the  country  to 
bhe  people P — ^No;  the  king  gives  cattle  to  a  man  and  says,  "You  can  use  these 
oattle,  but  now  and  then  I  wul  ask  you  for  one  back." 

269.  Sir  J.  2).  Barry.']  But  when  you  give  a  man  groimd  without  giving  him  cattle, 
3on't  you  make  him  pay  something  for  the  use  of  the  ground  P — No,  because  the  king 
baa  pointed  out  the  place  for  him  to  live  upon. 

270.  And  how  are  the  indunas  paidP— ^or  whatP 

271.  For  serving  the  king  either  as  headmen  of  a  location  or  as  leaders  of  the 
EoroeB  P — ^The  ohiefis  axe  not  paid  either,  but  they  get  presents  of  cattle  from  the  king 
Qow  and  then. 

272.  Has  not  the  king  the  power  to  move  people  from  one  piece  of  ground  to 
another  P — Tee,  if  that  pwt  of  the  country  is  unoccupied. 

273.  You  cannot  move  a  man  away  from  ground  he  is  occupying,  but  you  can 
put  him  in  occupation  of  a  piece  of  unoccupied  ground  ? — The  lung  has  no  power 
bo  move  him  away  altogether,  but  he  can  move  him  from  one  place  to  another. 

274.  And  give  his  old  place  to  somebody  else  ? — ^Yes. 

275.  Have  yon  any  law  preventing  people  from  drinking  or  selling  beer  made 
Ln  your  own  country  P — ^No,  that  is  the  food  of  the  Zulus ;  they  drink  it  as  the 
Riigliflh  drink  cofiee. 

276.  Then  everyone  can  drink  as  much  as  he  likes  in  Zululand  P — They  drink 
:t  as  much  as  the  English  drink  coffee. 

277.  Does  it  not  make  them  drunk  P — Some  do  get  drunk  when  they  drink  too 
amoL 

278.  Are  they  punished  P — ^No,  unless  a  man  does  something  wrong  when  he  is 
3nmk. 

279.  Is  there  any  law  to  prohibit  the  sale  of  brandy  or  rum  P — ^No,  such  a  law  is 
dot  required,  because  there  are  very  few  people  who  do  it. 

2o0.  Did  you  prohibit  brandy  being  brought  in  by  anybody  except  John  Dunn  P 
— ^No,  the  king  had  not  commenced  stopping  tnat  trade,  because  it  was  only  brought 
XI  by  John  Dunn. 

281.  Did  not  traders  bring  it  in  P — Some  traders  brought  in  some  for  themselves, 
Uid  now  and  then  a  Zulu  would  come  to  their  wagon  and  get  a  little. 

282.  Do  you  think  it  is  a  good  thing  to  allow  the  unrestricted  sale  ? — It  is  a  very 
sad  thing,  and  would  ruin  the  coimtry. 

283.  If  you  were  to  propose  a  law  prohibiting  the  sale,    would  your  people 

Siee  to  it  P — ^All  the  chiefs  would  now  willmgly  agree  to  such  a  law  if  it  was  proposed, 
e  only  two  important  men  who  used  to  drink  it  were  Uhama  and    Inf  anawendhlela, 
i^nt  the  other  chief  men  of  the  country  were  very  much  against  it. 

284.  Were  all  the  arms  and  ammunition  brought  into  the  coimtry  by  traders, 
rither  from  Delagoa  Bay,  Natal,  the  Transvaal,  or  the  Free  State  ? — ^No,  they  did  not 
boring  those  sort  of  things. 

285.  Did  not  your  men  who  went  to  the  Diamond  Fields  bring  back  gunpowder 
Uid  guns  P — No,  the  Zulu  people  never  went  to  the  Diamond  Fields ;  the  Natal  Zulus 
lid. 

286.  Then  where  did  you  get  all  the  guns  which  your  men  had  P — Through  John 
Oonn. 

287.  And  he  brought  you  as  many  as  you  wished  P — Yes,  and  he  used  to  say  he 
99BS  buying  cattle  for  other  people. 

2to.  How  much  did  he  get  for  a  gun  P — Two  head  of  cattle.  After  a  time  they 
^3ilj  gave  one  ox. 

2iS9.  How  much  powder  did  they  get  for  a  cow  P — A  small  barrel. 

290.  Could  you  make  gunpowder  like  the  Basutos  P — They  knew  how  to  make 
^lewder,  but  not  good  powder. 

291.  How  many  missionaries  were  there  in  your  country  ?— *The  king  is  not  quite 
lore,  but  he  thinks  about  fourteen. 

292.  Did  you  locate  them  in  different  parts  of  the  country  P — ^Yes,  they  generally 
^axne  to  the  king  and  asked  for  a  place. 

293.  Didyoulike to  have  them  there P — ^Yes,  they  did  good,  they  were  able  to  help  the 
People  by  giving  them  medicine ;  they  were  kind  people ;  they  were  not  troublesome. 
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Ggti/wayo,ex-Kingoi  must  he  leave  the  management  of  both  to  the  action  of  the  law  after  his  death  ? — ^The 

® ^'         father  makes  a  will  when  he  is  quite  strong,  and  his  intentions  are  carried  out. 

July  7,  1881  240.  How  does  he  make  this  will,  before  the  headman,  or  before  witnesses,  or  with 

what  formalities  P — The  father  calls  together  the  chief  men  of  the  kraal,  and  tells  them 
what  he  wishes  to  be  done,  and  that  is  carried  out. 

241.  Can  he  dispose  of  the  whole  of  his  property,  passing  by  the  son  of  the  great 
wife  and  anyone  else  he  chooses  ? — They  have  never  done  that. 

242.  Sir  J.  D.  Barry,']  If  a  man  were  to  do  it,  would  the  king  afterwards  reoognize 
what  he  had  done  ? — No  ;  the  king  would  ask  them  the  question,  and  make  an  investi- 
gation, because  it  would  be  altogether  a  bad  thinff. 

243.  Would  that  investigation  take  place  before  the  man's  death,  or  would  the 
king  wait  till  after  he  had  died  ? — It  would  be  before,  while  the  man  was  still  living, 
an    he  would  then  state  his  reasons. 

244.  Do  you  know  of  such  a  case  yourself  P — ^No  ;  it  has  never  happened.  The 
chief  men  of  the  country  always  go  to  the  king  and  say,  "  This  is  my  heir. 

245.  And  tells  the  king  how  he  has  left  property  away  from  the  heir  P — He  simply 
Bays  to  the  king,  "  This  is  my  heir,  and  the  property  belongs  to  him." 

246.  But  suppose  he  says,  "  This  is  my  heir,  and  I  want  someone  else  to  have 
fifty  of  my  cattle  which  would  ordinarily  go  to  the  heirP  " — That  does  not  matter. 

247.  Would  the  king  recognize  that  P — No ;  the  chief  man  never  specifies  the 
number  of  cattle ;  he  simply  points  out  the  heir. 

248.  Mr.  UpingtonJ]  When  he  says,  "  This  son  is  my  heir,"  does  he  not  mean  that 
he  is  to  take  everything  P — ^All  the  property  really  belongs  to  the  chief  son,  but  the 
father  makes  provisions  for  the  other  sons,  which  the  chief  son  will  carry  out. 

249.  Sir  J,  D,  Barry. '^  Can  a  man  adopt  as  his  heir  anyone  but  the  eldest  son  of 
his  chief  wife  if  such  a  son  is  living  ? — No. 

250.  Not  even  for  a  good  reason  ;  if  he  could  prove  to  the  king  that  the  eldest  son 
is  a  bad  man,  and  is  likely  to  squander  all  his  property  P — In  that  case  the  king  would 
decide  upon  the  next  heir,  because  if  the  king  did  not  it  would  cause  a  quarrel  among 
the  family. 

251.  You  said  the  other  day  that  women  liked  to  be  sold  in  marriage  because  by 
that  means  provision  is  made  for  their  parents  P — ^Yes,  they  like  it  because  they  do  not 
wish  to  go  away  and  leave  their  father  with  nothing  in  their  stead. 

252.  But  suppose  the  father  dies  before  a  girl  is  married,  then  the  heir  can  sell  her 
too  P — Yes. 

253.  Do  young  women  like  to  make  provision  for  their  brothers  P — ^Yes,  youne 
women  like  to  be  married  in  that  way  because  then  their  brothers  get  something  good 
out  of  them. 

254.  Suppose  a  young  women  runs  away  from  her  husband,  are  the  cattle  returned 
to  him  P — Yes. 

255.  Suppose  a  woman  misbehaves  herself  and  is  divorced,  what  then  P — ^Yes,  the 
cattle  would  then  be  returned  to  the  original  owner,  to  the  man  to  whom  she  was 
married. 

256.  And  what  if  this  woman  has  children  P — If  she  has  children  they  stay  with 
the  husband. 

257.  What  is  the  cause  of  divorce  P — ^A  person  can  put  his  wife  away  without 
consulting  the  chiefs,  if  he  likes ;  but  if  he  sends  her  away  without  cause  she  can  com- 
plain to  tne  chiefs,  and  they  consider  the  case. 

258.  What  happens  if  she  is  improperly  sent  away ;  does  she  still  remain  with  her 
father,  or  is  she  returned  to  her  husband,  and  is  he  forced  to  keep  herP — She  is 
returned  to  her  husband,  and  the  cattle  remain  with  the  father. 

259.  What  are  the  king's  chief  sources  of  income  P — ^His  property  is  in  cattle  all 
over  the  country,  and  when  a  soldier  who  has  not  received  leave  wishes  to  many  he 
drives  an  ox  or  cow  to  the  king,  and  gets  leave  from  him,  and  the  same  with  the 
whole  regiment.     When  a  whole  regiment  marries  by  order,  they  don't  pay  anything. 

260.  Does  the  king  get  any  portion  of  the  fines  P — The  king  gets  a  beast  or 
something  for  having  been  lenient  with  the  man  who  has  done  wrong,  but  the  fine 
of  cattle  are  paid  to  the  man  who  has  been  wronged. 

261.  Does  the  offender  not  pay  something  to  the  kinff  in  addition  to  that  for  having 
transgressed  the  law  P — If  a  case  is  decided  m  the  king  s  kraal,  and  the  king  decides 
leniently,  the  man  upon  whom  the  sentence  is  passed  drives  an  ox  or  a  cow  to  the  king 
as  thanks. 

262.  Does  not  the  king  get  anything  of  the  first-fruits  of  the  mealie  or  other 
crops  P — ^No. 

263.  Who  gets  that? — The  people  to  whom  the  gardens  belong. 

264.  How  did  you  pay  your  soldiers  if  you  did  not  get  money? — The  king 
askS;  why  should  he  pay  them  P 
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265.  How  oan  you  feed  themP — ^The  king   gives   them   a   certain   number  oi  CetfjKayo.ex-VSngoi 
cattle  to  kiU  and  eat.  theMus. 

266.  Would  not  your  cattle  soon  be  all  eaten  up  if  you  feed  an  army  P — ^When      j^j  7^  183X, 
the  king  makes  a  certain  regiment,  a  certain  number  of  cattle  are  allotted  to  that  regi- 
ment by  the  king,  and  they  nave  to  take  them  to  different  parts  of  the  country  to  breed. 

267.  But  Qon't  the  people  give  you  a  part  of  the  produce  for  the  occupation 
of  the  land  P— No. 

268.  Mr.  Upington.']  Not  even  if  you  give  out  a  new  portion  of  the  coimtry  to 
the  people P — ^No;  the  king  ^ves  cattle  to  a  man  and  says,  "You  can  use  these 
cattle,  but  now  and  then  I  will  ask  you  for  one  back." 

269.  Sir  J.  D.  Ban*y.']  But  when  you  give  a  man  groimd  without  giving  him  cattle, 
don't  you  make  him  pay  something  for  the  use  of  the  ground  P — No,  because  the  king 
has  pointed  out  the  place  for  him  to  live  upon. 

270.  And  how  are  the  indunas  paidP — ^For  whatP 

271.  For  serving  the  king  either  as  headmen  of  a  location  or  as  leaders  of  the 
foroeeP — ^The  ohiefis  axe  not  paid  either,  but  they  get  presents  of  cattle  from  the  king 
now  and  then. 

272.  Has  not  the  king  the  power  to  move  people  from  one  piece  of  ground  to 
another  P — ^Tes,  if  that  pwt  of  the  country  is  unoccupied. 

273.  You  cannot  move  a  man  away  from  ground  he  is  occupying,  but  you  can 
put  him  in  occupation  of  a  piece  of  unoccupied  ground  P — The  long  has  no  power 
to  move  him  away  altogether,  but  he  can  move  him  from  one  place  to  another. 

274.  And  give  his  old  place  to  somebody  else  ? — Yes. 

275.  Have  you  any  law  preventing  people  from  drinking  or  selling  beor  made 
in  your  own  country  P — ^No,  that  is  the  lood  of  the  Zulus ;  they  drink  it  as  the 
English  drink  cofiee. 

276.  Then  everyone  can  drink  as  much  as  he  likes  in  Zululand  P — They  drink 
it  as  much  as  the  English  drink  coffee. 

277.  Does  it  not  make  them  drunk  P — Some  do  get  drunk  when  they  drink  too 
muoh. 

278.  Are  they  punished  P — ^No,  unless  a  man  does  something  wrong  when  he  is 
drank. 

279.  Is  there  any  law  to  prohibit  the  sale  of  brandy  or  rum  P — ^No,  such  a  law  k 
not  required,  because  there  are  very  few  people  who  do  it. 

2o0.  Did  you  prohibit  brandy  being  brought  in  by  anybody  except  John  Dunn  P 
— ^No,  the  king  had  not  commenced  stopping  that  trade,  because  it  was  only  brought 
in  by  John  Dimn. 

281.  Did  not  traders  bring  it  in  P — Some  traders  brought  in  some  for  themselves, 
and  now  and  then  a  Zulu  would  come  io  their  wagon  and  get  a  little. 

282.  Do  you  think  it  is  a  good  thing  to  allow  the  unrestricted  sale  ? — It  is  a  very 
bad  thing,  and  would  ruin  the  country. 

283.  If  you  were  to  propose  a  law  prohibiting  the  sale,  would  your  people 
^;ree  to  it  P — ^All  the  chiefs  would  now  willmgly  agree  to  such  a  law  if  it  was  proposed. 
The  only  two  important  men  who  used  to  drink  it  were  Uhama  and  Inf  anawendhlela, 
but  the  other  chief  men  of  the  coimtry  were  very  much  against  it. 

284.  Were  all  the  arms  and  ammunition  brought  into  the  country  by  traders, 
either  from  Delagoa  Bay,  Natal,  the  Transvaal,  or  the  Free  State  P — No,  they  did  not 
faring  those  sort  of  things. 

285.  Did  not  your  men  who  went  to  the  Diamond  Fields  bring  back  gunpowder 
and  guns  P — No,  the  Zulu  people  never  went  to  the  Diamond  Fields ;  the  Natal  Zulus 
did. 

286.  Then  where  did  you  get  all  the  guns  which  your  men  had  P — Through  John 
Dunn. 

287.  And  he  brought  you  as  many  as  you  wished  P — Yes,  and  he  used  to  say  he 
waa  buying  cattle  for  other  people. 

2to.  Mow  muoh  did  he  get  for  a  gun  P — Two  head  of  cattle.  After  a  time  they 
only  gave  one  ox. 

289.  How  much  powder  did  they  get  for  a  cow  P — A  small  barrel. 

290.  Could  you  make  gunpowder  like  the  Basutos  P — They  knew  how  to  make 
powder,  but  not  good  powder. 

291.  How  many  missionaries  were  there  in  your  country  ?— *The  king  is  not  quite 
sure,  but  he  thinks  about  fourteen. 

292.  Did  you  locate  them  in  different  parts  of  the  country  P — ^Yes,  they  generally 
came  to  the  king  and  asked  for  a  place. 

293.  Didyouliketo  have  them  there  P — Yes,  they  did  good,  they  were  able  to  lielp  the 
people  by  giving  them  medicine ;  they  were  kind  people ;  they  were  not  Iroublesome. 
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/s-^yMJtfyo,  ox-King  of         294.  They  did  not  sell  gunpowder  or  guns  P — ^How  could  missionaries  enter  into 
the  Zulus.  that  P 

jjjl  "Tlssi.  295.  Altogether  you  think  it  was  good  to  have  them  P— There  was  a  German 

miswonary  whom  the  king  did  not  like,  but  as  a  whole  he  liked  the  missionaries  very 
much,  hocausc  they  were  no  trouble. 

29().  What  trouble  did  this  man  give  P— Ho  quarrelled  with  people,  and  was  too 
fast  with  tlirasl!ng. 

297.  Is  there  any  native  law  for  flogghig  P  Do  yom'laws  and  customs  recofirnisethe 
punishment  of  floggiiig  by  the  chiefs  P— In  the  majority  of  cases  they  thrashed. 

298.  Is  a  man  ever  flogged  for  stealing  P — If  he  is  actually  caught  stealing,  those 
who  see  him  rush  up  and  flog  him. 

299.  If  a  chief  investigate  a  case,  is  flogging  a  punishment  allowed  to  be  inflioted 
by  law  P — ^No,  then  a  man  is  fined. 

300.  Do  you  ever  imprison  anybody  for  crime  ? — ^The  people  are  tied  up  until  thfl 
case  is  reported. 

301.  Mr.  UpingtoH.']  Before  you  were  crowned  by  Shepstone,  had  any  orowmng 
previously  taken  place  among  your  people  P — The  king  says  the  people  agreed  that  he 
should  be  king  before  Shepstone  came,  and  then  he  was  crowned. 


ADDITIONS  AND   NOTES  ON   EVIDENCE  OF   EX-KING  CETTWAYO. 

The  foregoing  minutes  of  evidence  having  been  read  and  interpreted  to  CetywayOj 
the  following  additional  replies  and  notes  were  added  thereto  by  Mr.  Samuelflon] 
interpreter  :— 

Uucstion  15.  When  I  came  to  this  paragraph,  the  king  said,  ^'It  is  no  good 
asking  mo  as  to  the  changing  of  any  law  or  custom  in  Zululand,  seeing  that  I  can- 
not make  a  change,  without  the  chiefs  of  my  land  being  consulted  and  agreeing  tfl 
such  a  change." 

Question  16.  The  young  men  of  Zululand,  who  have  no  rin^,  do  what  one  maj 
almost  call  desultory'  work ;  but  the  ringed  men  do  more  of  stationary  work,  ».^.,  dii 
the  work  appertaining  to  the  military  kraal,  at  which  they  are  staying  for  a  time,  d 
their  own  accord,  each  of  them  with  one  or  two  wives.  These  can  go  home  or  stay, 
as  they  like. 

Uuestion  137.  It  is  a  mistxike  to  say  that  the  breach  between  Boers  and  Zulus  Id 
the  time  of  Mi)anda  was  the  outcome  of  Mpanda  taking  away  cattle  from  the  BoeiB: 
it  was  brought  about  thus  : — During  the  time  in  question  there  was  a  quarrel  betwe«i 
Dingane  and  Mpanda,  and  a  civil  war  commenced.  Now  when  Mpanda  saw  that  hfl 
was  not  a  match  for  Dingane,  ho  (Mpanda)  wont  to  the  Natal  Boers  to  ask  for  hdp. 
The  Boers  took  Mpanda  under  their  (Boer)  protection,  went  up  Zululand 
with  hiin,  thinking  of  enthroning  him.  While  the  Boers  were  escorting  Mpanda, 
Mpande's  partisans  met  with  Dingane's  and  overthrew  them,  entirely  routing  them 
Dingane's  men  tried  to  rally,  but  were  again  beaten,  but  this  time  by  Mpande's  Znhu 
and  some  of  the  Bool's.  Mpanda's  Boer  escort  now  brought  him  to  his  head  krail 
and  left  him  as  king.  The  Boers  did  not  leave  the  country  without  arrogating  a  ktjgi 
reward  from  the  Zulu  nation  for  their  having  protected  Mpanda.  They  drove  awaj 
thousands  of  cattle,  and  took  away  many  Zulu  children  ;  but  the  Zulu  nation  were  no^ 
then  in  a  position  to  oi)pose  the  Boers  in  these  acts.  Some  short  time  after  this  th 
Boers  sent  to  Mpanda  to  say  that  they  (Boers)  were  going  to  invade  Zululand 
Mpande  then  sent  to  the  Boers  to  ask  them  why  they  were  going  to  invade  Zululand,  anc 
to  know  what  they  (Boers)  had  to  say  to  him  (Mpanda) .  The  English  then  came  ad 
beat  the  Boers  out  of  Natal;  and  the  Zulus  have,  ever  since  that,  lived  somevliil 
at  rest,  although  the  Boers  have  now  and  then  troubled  the  Zulus  and  made  thflO 
imeoasy. 

Question  139.  The  men  that  used  to  be  sent  were  G^bula,  Mvundhlana,  Mbb< 
pula,  and  Mfinyeli.     Gebula  and  Mfinyeli  aro  those  of  them  that  are  still  alive. 

Uuestion  150.  When  it  is  kno\vn  that  the  heir  of  an  induna  is  not  fit  to  hoU 
Ubuduna  (chieftainship),  he  is  simply  left  in  possession  of  inheritance,  and  looked  (nm 
an  "  Isilomo,"  t\v,,  a  man  of  rank. 

Question  163.  If  a  case  is  brought  up  to  the  king's  kraal,  for  investigation  ad 
discussion,  the  great  chiefs  take  it  in  hand  and  discuss  it,  and  then  pronounce  thfli 
judgment.  The  chiefs  then  tell  the  king  that  they  have  had  such  a  case,  and  decided 
in  such  a  wav.  The  king  then  thanks  and  approves  of  their  judgment,  or  disapjaovsi 
of  it ;  but  when  he  does  disapprove  of  it,  he  (king)  gives  good  reasons.  If  the  chM 
do  not  agree  with  the  kings  disapproval,  the  king  entirely  gives  way  to  thi 
chiefs. 
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Question  106.  "  Umkosi  wokujubiila  no  wokimcintisana   kwamabut*)  ckugiiboni."  CV/yimyo,  ex-King  of 
A.  feast  of  rejoicing  and  of  the  competing  of  the  regiments  in  dancing.  This  is  during         theZulus. 
»  month  of  "Masingana"  (January).     At  this  feast  tho  king,  through  his  officers,       July  7,  1881, 
lers  the  different   regiments  to  stand  or  sit  round  him.     He  then  consults  tlie  chief 
in  of  the  (?ountry  as  to  a  requisite  change   in   the  laws   or   customs  of  the  (jountry. 
hen  he  and  chiefs  come  to  an  agreement  about   these  changes,  the  king  oixiers  Ins 
►st  important  man  to  announce  the  changes      The  chiefs  now,  after  having  calle<l  on 
)  liifferent  spirits  (amahlozi)  of  the   depailed   ancestors   of  the   king,  announce  the 
mges.       In    fact  the    festivities   at  this  time    correspond    Avith    our  new  year's 
tivities,  for  at  this  season  not  ^nly  men  but  women  go    up  to    honour  the  king. 

Ciuestion  174.  Umnomuzana  (headman), — a  conti-aoted  form  for  "  Umniui  niuzi," 
.eoning  "  owner  of  a  kraal ") — may  be  an  officer,  man  of  high  rank,  or  simply  a 
(nmon  person,  owner  of  a  kraal.  He  is  calleii  "  Umnomuzana  "  (headman),  by 
ople  of  hifl  district  if  he  be  an  officer  or  not. 

Question  177.  Young  men  in  Zululand,  of  the  age  of  17,  18,  or  19,  go  up  of 
2ir  own  acoord  to  one  of  the  mihtary  kraals  to  "xeza,"  i,e,  milk  into  their 
)utlis,  milk  from  the  cattle  that  belong  to  these  kraals.  During  their  stay  at 
386  places,  they  do  work  for  the  king  and  his  household,  by  looking  after  or 
rding  the  cattle  of  the  kraal  at  which  they  are  staying,  by  sowing,  cultivating, 
d  weeding  the  gardens  from  which  the  members  of  these  kraals  get  their  sus- 
lance,  &c.  They  are  thus  of  their  own  free  will  preparing  themselves  to  be 
Idien. 

Question  202.  Soldiers  that  are  married  and  have  rings  are  called  "  Ama- 
ndhla  amhlope"  i.e.,  **  white  assemblies,"  not  only  because  they  have  the  white 
ields,  but  also  because  they  are  the  men  who  chiefly  live  in  the  kraals  of  the 
ng,  where  some  of  the  royal  family  live.  These  men  do  work  only  at  these 
aals,  and  can  go  home  when  they  like.  They  are  allowed  to  live  with  some  of 
eir  wives  in  these  kraals.  The  yoimg  men  who  are  called  *'amabuto"  (soldiers), 
B  liable  to  be  sent  anywhere  to  work,  and  they  chiefly  live  in  some  other  military 
aals,  and  not  in  those  where  the  "  white  assemblies  '*  live. 

Question  225.  The  son  of  the  chief  wife  is  "  de  jure  et  de  facto  "  the  owner 
the  father's  property,  but  in  each  kraal,  (barring  the    one  where  the  chief  wife 
'^ed),  one  of  the  heir  s  brothers  lives,  and  looks  aft^  the  kraal  for  his  brother  the 
)ir. 


In  response  to  further  questions  Cetywayo  stated  through  the  Interpreter 
r.  Samuebon: — 

I.  The  feast  during  the  celebration  of  which  the  changes  ore  made  in  the  laws  of 
a  oountry  is  called  "  Umkosi  wokujabula  nokun  cistisana  kwamabuto,"  i.e.,  a  feast  of 
joiGing,  and  of  the  competing  of  soldiers  (in  dancing).  This  is  the  time  during  which 
e  Zulu  army  is  reviewed  by  the  King.  It  is  held  to  "kulisa  inkosi  ukubaipile 
pate  kahle  izwe,  i.e.,  to  honour  the  king,  and  wish  him  to  live  well  and 
uuige  the  land  well.  It  is  held  during  the  Zulu  month  "  Umasingana  "  (January). 
lis  month  was  thus  named  because  at  this  time  people  look  about  in  their  gardens  to 
3  whether  the  pumpkins  are  bearing.  "Ukusinga  =  to  look  about.  At  this  feast 
rtain  young  men  are  set  on  to  a  fierce  bull  to  overpower  it  without  any  weapon. 
Tien  the  bull  has  been  overpowered,  it  is  finally  killed  by  means  of  a  chopper 
ing  plunged 'behind  his  skull.  It  is  then  cut  up  and  given  over  to  boys,  who  roast 
.d  eat  all  they  can  eat.  Everything  that  remains  appertaining  to  the  bull  is  burnt  to  ashes 
id  then  buried.  The  "  isanusi  "  (witch  doctor)  took  no  part  in  the  ceremony,  because  the 
Qg  did  not  keep  any,  as  he  did  not  believe  in  them.  The  king's  "inyanga  yokwelapa," 
.,  medicine  doctor,  used  to  take  the  gall  of  the  bull,  mix  it  it  up  with  different  sorts  of 
edioine,  and  give  the  king  to  take  a  little  in  order  that  the  king  might  be  strong  and  well. 
d  a  certain  day  the  king  orders  his  officers  to  form  their  men  into  an  "  Umkumbu," 
'.,  a  semicircle.  He  and  the  chief  men  of  the  land  siting  down  in  this  semicircle,  propose 
id  discuss  the  changes  that  are  to  be  made  in  the  laws.  When  they  (king  and  chiefs) 
ive  come  to  a  full  agreement,  the  king  orders  his  chief  councillors  to  announce  the 
Anges  to  u!I  present. 

After  this,  the  people  can  all  disperse  and  go  home ;  but  some  stay  of  their  own 
cord  to  serve  the  king.  Diuing  all  this  time,  cattle  are  slaughtered  for  the  soldiers 
id  fidl  present.  Not  only  soldiers  come  to  see  the  king  at  this  time,  but  many  of  the 
male  sex. 

TTT  2 
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O^yirayo, ex-King  of  The  feast  of  "  Ukuiiyateli "  is  held  during  "Zibandhela"   (December).      There 

the  Zuliig.         Qj^  y^j.^  £^^  q£  jjjg  nation  present  at  this  feast.     The  king  at  this  time  gets  two 

July?,  1881.       "amaselwa"  (something  in  the  sliape  of  the  "pig-melon"),  and  strikes  them  together. 

His  doctors  then  give  him  a  mixture  of  diif erent  medicines,  in  order  to  stren^^en  his 
knees,  and  stomach,  and  body,  so  that  he  may  eat  of  the  new  crops  without  injury  to 
his  health.  In  fact,  it  is  the  custom  among  the  Zulus  not  to  eat  anything  of  the  new 
crops  before  taking  a  mixture  of  medicine,  so  as  to  prevent  the  new  food  having  a  bod 
effect. 

rV.  As  to  the  belief  of  the  Zulu  people  in  "amahlozi,"  the  king  can  only  corro- 
borate it  by  saying  that  the  **ihlozi"  is  distinguished  from  any  other  snake  like  unto  it, 
in  that  the  "ihlozi"  comes  to  a  kraal  and  doeH  not  appear  to  be  timid,  and  when  the 
same  kraiil  is  removed  to  any  other  place,  the  same  snake  will  follow  the  removing  in- 
habitants, and  make  its  residence  at  the  new  kraal.  (I  said  to  him,  *' Since  snakes  are 
exactly  the  same,  /.r.,  those  of  the  same  colour,  how  can  you  say  that  the 
snake  that  appears  at  the  new  kriial,  is  the  same  as  the  one  you  saw  at 
the  former  kraal?'').  The  king  said,  "You  can  recognize  them  even  as 
you  recognize  a  human  a(jquaintaiice."  (I  told  him  of  coiu-se  that  it  was  im- 
possible to  do  so,  and  that  the  snakes  they  call  "lunahlozi,"  simply  get  attached  to  a 
kraal,  like  dogs  and  (^ats).  Zulus  do  offer  sacrifices  to  the  "amaJilozi,"  and  they 
do  it  thus  :  if  any  relation  is  seriously  ill,  those  interested  in  that  relation  choose  a  cow 
or  an  ox,  and  then  one  of  them  stands  up  and  says,  "We  offer  unto  you,  spirits  of  our 
depai-ted  relations,  tliis  beast,  in  order  that  you,  who  are  the  chief  relations  of  this 
patient  may  in\ite  all  your  other  spiritual  relations  to  partake  of  this  beast  offered  unto 
you,  even  as  you  did  on  earth  while  alive  in  behalf  of  the  patient ;  satisfy  yoursehes 
and  show  kindness  unto  this  patient,  your  relation,  by  giving  him  good  health."  The 
beast  is  then  slaughtered  and  eaten  by  the  members  of  the  kraal.  Now  when  they 
come  to  eat  the  fetlocks  they  again  utter  the  same  words  as  above,  take  the  large  gut 
that  they  have  as  yet  resented,  scatter  it  about  in  the  patient's  quarters,  and  soon 
after  that  the  same  quarters  are  carefidly  cleimed, 

V.  As  to  the  custom  of  "  llxuhhnipa^^^  it  consists  in  the  avoiding  to  pronounce  certain 
letters  in  a  word  that  are  like  luito  some  letters  in  the  name  of  a  person  whom  you 
*'  hlonipa"  or  respect,  e.g.^  Uku/^anela  =  to  sweep,  and  in  it  peojile  that  "  hlonipa  "  avoid 
fy  which  is  also  found  in  the  name  of  T^aka.  Instead  of  ty^  m  is  placed  and  UkutyaHela 
becomes  Uknncayela ;  Ukutyaya  becomes  Ukimcaya ;  Ityumi  becomes  Inoomi. 
Ukuhlonipa  is  observed  in  Zululand  by  women,  very  rai'ely  by  men.  Ukuhlonipa  ia 
not  compulsory,  but  oi)tional. 

VI.  As  to  ceremonies  at  the  death  and  buriaj  of  any  great  person ;  and  what 
took  place  on  the  death  of  Tyaka's  (Chaka's)  mother  y — The  same  ceremony  ia 
observed  at  the  burning  of  a  great  personage  as  is  observed  at  burying  a 
common  person;  the  only  difference  is  that  the  grave  of  a  great  personage 
is  made  into  a  nicer  shaj)e  than  that  of  a  common  j^erson.  A  wooden  fencing 
is  erected  roimd  the  grave,  and  every  year  when  the  grass  is  being  burnt,  thew 
are  men  to  see  that  the  gi'ass  on  and  near  to  the  grave  is  not  burnt.  The  king  says  he 
does  not  know  what  happened  at  the  death  of  Tyalva's  mother,  beyond  this,  that  he 
has  been  told  that  people  all  over  the  coimtry  drove  cattle  to  Tyaka  to  oondole  with 
him,  and  very  many  people  that  had  grudges  against  one  another,  killed  each  other 
without  any  more  provocation  ;  and  this  is  hearsay. 

VII.  As  to  what  is  done  on  the  occasion  called  ukuhuzana?-— On  the  days  of 
"  Ukubuzana,"  ij>,  questioning  one  another,  when  the  king  ship  of  the  country 
is  being  transfen^ed  from  the  deceased  to  the  son,  all  the  great  men  of  tli 
coimtry  assemble  and  talk  to  one  another  about  the  heir,  whom  they  look 
on  as  king  already,  as  he  has  been  appointed  by  his  father.  They  say,  *'That  man  is 
king  as  appointed  by  the  last  king,  and  how  are  you  going  to  treat  him  P  You  haw 
killed  some  of  your  fonner  kings,  and  how  do  you  intend  treating  this  one  ?  Yoa 
must  take  care  of  this  king  and  not  act  out  of  an  evil  heart  against  him."  They 
simply  talk  in  this  manner  to  advise  one  another ;  they  do  not  talk  in  anger  to  one 
another.  When  a  king  dies,  all  the  leading  men  of  the  country  assemble  and  talk  the  . 
matter  over,  and  then  they  send  a  deputation  to  the  heir  and  say,  "  Come,  you  who  are 
the  appointed  heir,  take  your  father's  post ;  how  can  the  coimtry  be  mana^^  without 
you  taking  your  father's  position  and  duties  ?  "  The  heir  then  goes  up  from  his  kraal, 
where  he  has  been  staying  as  prince,  to  the  former  chief  king's  kraal,  as  king. 

VIII.  Is  there  any  change  of  the  chief  indunas  when  a  new  king  comes  to  the 
throne  P — ^No. 

IX.  Was  Masipula  Mpanda's  chief  induna  P — Yes,  he  died  a  natural  death,  and 
that  was  after  a  protracted  illness,  some  little  time  after  Mpanda's  death. 
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X.  What  is  the  number  of  the  king's  maids  of  honour,  and  their  special  vocations  P         ajfo, 

— The  king  does  not  exactly  know  the  number,  but  he  says  there  were  400  at  Ondini  *^  Zuiiig. 
alone,  and  there  are  a  good  many  at  each  of  the  king's  kraals,  either  where  some  of  julyTliSS 
the  king's  wives  are  staying,  or  where  some  of  his  father's  mves  are  staying.  They 
sow,  cook,  and  carry  the  king's  food,  his  wives',  and  his  father's  wives'  food. 
In  fact,  they  do  all  the  household  duties  for  king,  wives,  and  king's  father's  wives. 
The  fathers  of  the  girls  give  them  (the  girls)  to  the  king,  because  the  king  gave  them 
(fathers)  cattle,  by  which  they  (fathers)  procured  wives.  The  giving  up  by  a 
father  of  a  girl  to  the  king  is  not,  it  seems,  compulsory  but  optional,  it  seems  to 
be  a  sign  of  gratitude  from  the  father,  for  the  cattle  he  received  from  the  king. 
When  a  person  is  punished  by  death  for  some  crime  or  other,  the  king  takes  some  of 
the  daughters  of  the  deceased  and  incorporates  them  among  the  former  maids  of 
honour.  There  is  a  place  in  the  kind's  kraal  called  "  isigohlo  '  that  is  kept  only  for 
the  royal  household.  This  place,  which  is  in  shape  like  unto  a  segment  of  a  circle,  is 
divided  into  three  parts ;  the  centre  part  is  for  the  king,  with  the  most  important 
wives  and  maids  of  honour ;  the  two  outside  parts  are  for  the  wives  of  the  deceased 
king,  and  the  maids  of  honour  attending  on  them.  This  part  of  the  kraal  is  con- 
sidered sacred,  and  no  one  dares  to  go  within  it.  If  a  man  seduce  a  maid  of  honour, 
he  is  punished  by  death ;  therefore  these  girls  are  the  most  chasto  of  all  Zulu  women. 
The  king  can  dispose  of  them  as  he  likes,  and  he  gets  the  cattle  for  them. 

XI.  As  to  the  description  of  labour  perform.ed  by  men  and  women.  The  man's 
work  consists  in  making  kraals,  huts,  digging  com  holes,  clearing  the  bush  from 
the  ffroimd  that  is  about  to  be  cultivated,  herding  the  cattle,  making  spoons,  baskets, 
and  buckets,  and  very  often,  among  the  lower  ranks  helping  his  wives  in  hoeing  and 
weeding.  The  woman's  work  consists  in  cultivating,  reaping,  getting  wood  and  water, 
cooking,  making  matting  for  covering  huts,  making  mats  for  sleeping  on,  making  "izilulu,  '* 
i.e.,  a  large  sort  of  grass  receptacle  for  putting  com  in,  cleaning  up  the  house,  and 
having  everything  to  do  with  the  food  ;  and  above  aU,  cultivating  and  reaping. 

XII.  As  to  cases  of  infanticide,  this  is  a  very  contemptible  crime  in  Zululand ;  but 
very  rarely  occurs.  Even  when  it  does  occur,  it  is  not  done  on  the  same  principle  as  in 
oiv^ized  coimtries.  It  happens  thus  :  if  a  mother  be  a  bad  mother  and  try  to  teach 
her  child  poisoning  other  people,  and  the  child  refuse  to  do  as  the  mother  bids  him  or  her, 
the  mother  poisons  the  child.     This  very  rarely  occurs. 

XTTI.  As  to  the  treatment  of  children  who  are  bom  deformed,  or  very  sickly  P 
— ^When  I  asked  the  king  about  this,  he  said  that  he  did  not  even  like  to  talk 
to  me  about  it,  for  in  Zululand  people  are  very  fond  of  their  children,  and  alwavs  take 
great  care  of  them,  however  sickly  and  deformed  they  be.  He  says  that  people  take 
good  care  not  even  to  laugh  at  a  deformed  person. 

XrV.  As  to  the  chieftanship  in  any  case  falling  to  a  female  P — Chieftainship  falls 
to  a  female,  provided  that  female  be  the  mother,  grandmother,  or  some  very  important 
relation  of  the  king.  This  lady  holds  the  chieftainship  of  a  certain  district  for  the 
king :  e.g.  "  Unomcoba  "  has  a  chieftainship,  and  she  is  Tyaka's  sister.  Longazana, 
one  of  the  oldest  people  in  Zululand,  is  Senzangakona's  wife  and  Senzangakona  was 
Tyaka's  father ;  this  person  has  a  large  chieftainship  which  will  revert  to  the  king  on 
her  death. 

XV.  As  to  the  pimishment  for  the  offence  of  speaking  with  contempt  of  the  chief 
or  king  ? — The  king  says  that  Tyaka,  during  his  reign,  used  to  kill  anybody  that  spoke 
in  contempt  of  him  (Tyaka),  but  that  he  (Cetywayo)  took  no  notice  of  such  matters. 
Ohamu  used  to  speak  in  contempt  of  Cetywayo,  and  try  to  form  conspiracies,  but  he 
(Cetywayo),  although  he  knew  of  it,  took  no  notice  of  it,  therefore  he  did  not  punish 
such  people. 

In  the  time  of  Tyaka,  people  who  talked  in  contempt  of  him,  and  formed  seditious 
assemblies,  were  punished  by  death,  but  the  king  says  that  Ohamu  was  the  only  one 
that  talked  in  contempt  of  the  king  and  tried  to  form  seditious  assemblies,  but  he 
(king)  took  no  notice  of  it,  although  he  knew  that  such  was  the  cose. 

XVI.  As  to  the  particular  offences  for  which  flogging  is  inflicted  P — ^There  are 
different  crimes  for  which  a  person  is  punished  by  flogging,  e.g.,  when  caught  stealing, 
when  caught  trying  to  seduce  a  woman,  when  trjdng  to  elope  with  a  girl,  for 
disobedience,  &c. 

XVII.  Is  an  accused  party  held  guilty  until  he  can  prove  his  innocence  P — The 
guilt  of  one  accused  must  be  flrst  proved  before  he  is  punished. 

XVIII.  Can  the  head  of  a  family  at  any  time  dispose  of,  or  do  away,  with  his 
property  ;  or  can  any  of  his  family  interfere  to  prevent  nis  doing  so  P — A  man  can 
squander  or  dispose  of  his  property  in  anyway  he  pleases,  and  his  wives,  relations,  &o., 
can  only  rebuke  him,  and  notmng  more.     Such  cases  do  sometimes  occur. 
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O/yirayo, ex-King  of  The  feast  of  **  Ukuiiyateli "  is  hold  during  "Zibandhela"   (December).     There 

the  ZuliiB.         Qj^  y^^y  £^^  ^£  ^Yie  iiatiou  present  at  this  feast.     The  king  at  this  time  gets  two 

July  7,  1881.       "araaselwa"  (something  in  the  shape  of  the  ** pig-melon"),  and  strikes  them  together. 

His  doctors  then  give  him  a  mixture  of  different  medicines,  in  order  to  stren^^Jben  his 
knees,  and  stomach,  and  body,  so  that  he  may  eat  of  the  new  crops  without  mjuiy  to 
Ills  health.  In  fact,  it  is  the  custom  among  the  Zulus  not  to  eat  anvthing  of  me  new 
crops  before  taking  a  mixture  of  medicine,  so  as  to  prevent  the  new  food  having  a  bad 
effect. 

IV.  As  to  the  belief  of  the  Zulu  people  in  *'aniahlozi,"  the  king  can  only  corro- 
borate it  by  saying  that  the  **ihlozi"  is  distinguished  fi^om  any  other  snake  like  unto  it, 
in  that  the  '^ililozi"  comes  to  a  kraal  and  does  not  appear  to  be  timid,   and  when  the 
same  kraal  is  removed  to  any  otlier  place,  the  same  siuike  will  follow  the  remo\ing  in- 
habitants, and  make  its  residence  at  the  new  kraal.       (I  said  to  him,  *' Since  snakes  are 
exactly    the    same,    i.e.,   tliose    of     the    same    colour,    how   can  you   say   that  the 
sntike  that  appears    at    tin?    new    kraal,     is    tlie    same   as    the    one    you    saw    at 
the    former    kraal?'').       The    king    said,     "You    can     recognize     them    even  as 
you    recognize    a    human    acquaintance."       (I   told   him   of  com'se  that  it  was  im- 
possible to  do  so,  and  that  the  snakes  tliey  call  '*amahlozi,"  simply  get  attached  to  a 
kraal,  like  dogs   and   cats).     Zulus   do  offer  sacrifices  to  the  "amolilozi,"  and  they 
do  it  thus  :  if  any  relation  is  seriously  ill,  those  interested  in  that  relation  clioose  a  cow 
or  an  ox,  and  then  one  of  them  stjinds  up  and  says,  "We  offer  unto  you,  spirits  of  onr 
depai-ted  relations,  this  beast,  in  onler  that  you,  who  are  the  chief  relations  of  this 
patient  may  invite  all  your  other  spiritual  relations  to  partake  of  this  beast  offered  unto 
you,  even  as  you  did  on  earth  while  alive  in  behalf  of  the  patient ;   satisfy  younehes 
and  show  kindness  imto  this  patient,  your  relation,  by  giving  him  good  health."    The 
beast  is  then  slaughtered  and  eaten  by  the  members  of  the  kraal.     Now  when  they 
come  to  eat  the  fetlocks  they  again  utter  the  same  words  as  above,  take  the  lai^  gnt 
that  they  have  as  yet  resented,  scatter  it  about  in  the  patient's  quarters,  ana   soon 
after  that  the  same  quarters  are  carefully  cleaned. 

V.  As  to  the  custom  of  "  Ukuhlmipa/^  it  consists  in  the  avoiding  to  pronoiinoe  oeitaii 
letters  in  a  word  that  are  like  unto  some  letters  in  the  name  of  a  person  whom  yon 
"  hlonij)a"  or  respect,  e,g.^  Uku/^anela  =  to  sweep,  and  in  it  people  that  "  hlonipa  "  avoid 
fy  which  is  also  found  in  the  name  of  Tyaka.  Instead  of  tijy  m  is  placed  and  Ukufyanek 
becomes  Ukuncayela ;  Ukutyaya  becomes  Ukimcaya ;  Ityumi  becomes  IncnmL 
Ukuhlonipa  is  obser\'ed  in  Zululand  by  women,  very  rai'ely  by  men.  Ukuhlonipa  ii 
not  compulsory,  but  optional. 

VI.  As  to  ceremonies  at  the  death  and  bm'iaj  of  any  great  person ;  and  what 
took  place  on  the  death  of  Tyaka's  (Chaka's)  mother  h* — The  same  ceremony  it 
observed  at  the  burying  of  a  great  personage  as  is  observed  at  buiying  a 
common  person;  the  only  difference  is  that  the  grave  of  a  great  personage 
is  made  into  a  nicer  shape  than  that  of  a  common  person.  A  wooden  fenciiig 
is  erected  round  the  grave,  and  every  year  when  the  grass  is  being  burnt,  thoe 
are  men  to  see  that  the  grass  on  and  near  to  the  grave  is  not  burnt.  The  king  says  he 
does  not  know  what  happened  at  the  death  of  Tyaka's  mother,  beyond  this,  that  he 
has  been  told  that  people  all  over  the  country  drove  cattle  to  Tyaka  to  condole  with 
him,  and  very  many  people  that  had  grudges  against  one  another,  killed  each  other 
without  any  more  provocation  ;  and  this  is  hearsay. 

VII.  As  to  what  is  done  on  the  occasion  called  tduhuzana? — On  the  days  oli 
"  Ukubuzana,"  /./\  questioning  one  another,  when  the  king  ship  of  the  countif 
is  being  transfen'ed  from  the  deceased  to  the  son,  all  the  great  men  of  fli. 
country  assemble  and  talk  to  one  another  about  the  heir,  whom  they  lookj 
on  as  king  already,  as  he  has  been  apj)ointed  by  his  father.  They  say,  *'  That  man  ij 
king  as  appointed  by  the  last  king,  and  how  are  you  going  to  treat  him  ?  You  hiitj 
killed  some  of  your  fonner  kings,  and  how  do  you  intend  treating  this  one  P  _Toi| 
must  take  care  of  this  king  and  not  act  out  of  an  evil  heart  against  him." 
simply  talk  in  this  manner  to  ad\dse  one  another ;  they  do  not  talk  in  anger  to 
another.  When  a  king  dies,  all  the  leading  men  of  the  country  assemble  and  talk 
matter  over,  and  then  they  send  a  deputation  to  the  heir  and  say,  "  Gome,  you  who 
the  appointed  heir,  take  your  father's  post ;  how  can  the  coimtry  be  mane^;ed  witl 
you  taking  your  father's  position  and  duties  ?  "  The  heir  then  goes  up  from  his  knilt] 
where  he  has  been  stajdng  as  prince,  to  the  former  chief  king's  kraal,  as  king. 

VIII.  Is  there  any  change  of  the  chief  indunas  when  a  new  king  comes  to  tii»j 
throne  ? — ^No. 

IX.  Was  Masipula  Mpanda's  chief  indima  ? — Yes,  he  died  a  natural  death, 
that  was  after  a  protracted  illness,  some  little  time  after  Mpanda's  death. 
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X.  What  is  the  number  of  the  king's  maids  of  honour,  and  their  speoial  vocations  P         aj^o, 

— The  king  does  not  exactly  know  the  number,  but  he  says  there  were  400  at  Ondini  *^  Zuaug. 
alone,  and  there  are  a  good  many  at  each  of  the  king's  kraals,  either  where  some  of  Juiy"7^88i. 
the  king's  wives  are  staying,  or  where  some  of  his  father's  wives  are  staying.  They 
sow,  cook,  and  carry  the  king's  food,  his  wives',  and  his  father's  wives'  food. 
In  fact,  they  do  all  the  household  duties  for  king,  wives,  and  king's  father's  wives. 
The  fathers  of  the  girls  give  them  (the  girls)  to  the  king,  because  the  king  gave  them 
(fathers)  cattle,  by  which  they  (fathers)  procured  wives.  The  giving  up  by  a 
father  of  a  girl  to  the  king  is  not,  it  seems,  compulsory  but  optional.  It  seems  to 
be  a  sign  of  gratitude  from  the  father,  for  the  cattle  he  received  from  the  king. 
When  a  person  is  punished  by  death  for  some  crime  or  other,  the  king  takes  some  of 
the  daughters  of  the  deceased  and  incorporates  them  among  the  former  maids  of 
honour.  There  is  a  place  in  the  kind's  kraal  called  "  isigohlo  "  that  is  kept  only  for 
the  royal  household.  This  place,  which  is  in  shape  like  unto  a  segment  of  a  circle,  is 
divided  into  three  parts ;  the  centre  part  is  for  the  king,  with  the  most  important 
wives  and  maids  of  honour ;  the  two  outside  parts  arc  for  the  wives  of  the  deceased 
king,  and  the  maids  of  honour  attending  on  them.  This  part  of  the  kraal  is  con- 
sidered sacred,  and  no  one  dares  to  go  within  it.  If  a  man  seduce  a  maid  of  honour, 
he  is  punished  by  death ;  therefore  these  girls  are  the  most  chaste  of  all  Zulu  women. 
The  king  can  dispose  of  them  as  he  likes,  and  he  gets  the  cattle  for  them. 

XI.  As  to  the  description  of  labour  perf  orm.ed  by  men  and  women.  The  man's 
work  consists  in  making  kraals,  huts,  digging  com  holes,  clearing  the  bush  from 
the  ffround  that  is  about  to  be  cultivated,  herding  the  cattle,  making  spoons,  baskets, 
and  buckets,  and  very  often,  among  the  lower  ranks  helping  his  wives  in  hoeing  and 
weeding.  The  woman's  work  consists  in  cultivating,  reaping,  getting  wood  and  water, 
cooking,  making  matting  for  covering  huts,  making  mats  for  sleeping  on,  making  "izilulu,  '* 
i.e.y  a  large  sort  of  grass  receptacle  for  putting  com  in,  cleaning  up  the  nouse,  and 
having  everything  to  do  with  the  food  ;  and  above  all,  cultivating  and  reaping. 

XU.  As  to  cases  of  infanticide,  this  is  a  very  contemptible  crime  in  Zululand ;  but 
very  rarely  occurs.  Even  when  it  does  occur,  it  is  not  done  on  the  same  principle  as  in 
oivflized  coimtries.  It  happens  thus  :  if  a  mother  be  a  bad  mother  and  try  to  teach 
her  child  poisoning  other  people,  and  the  child  refuse  to  do  as  the  mother  bids  him  or  her, 
the  mother  poisons  the  child.     This  very  rarely  occurs. 

XTTI.  As  to  the  treatment  of  children  who  are  bom  deformed,  or  very  sickly  P 
— ^When  I  asked  the  king  about  this,  he  said  that  he  did  not  even  like  to  talk 
to  me  about  it,  for  in  Zululand  people  are  very  fond  of  their  children,  and  alwavs  take 
great  care  of  them,  however  sickly  and  deformed  they  be.  He  says  that  people  take 
good  care  not  even  to  laugh  at  a  deformed  person. 

XrV.  As  to  the  chiertanship  in  any  case  falling  to  a  female  P — Chieftainship  falls 
to  a  female,  provided  that  female  be  the  mother,  grandmother,  or  some  very  important 
relation  of  the  king.  This  lady  holds  the  chieftainship  of  a  certain  district  for  the 
king :  e.g.  "  Unomooba  "  has  a  chieftainship,  and  she  is  Tyaka's  sister.  Langazana, 
one  of  the  oldest  people  in  Zululand,  is  Senzangakona's  wife  and  Senzangakona  was 
Tyaka's  father ;  this  person  has  a  large  chieftainship  which  will  revert  to  the  king  on 
her  death. 

XV.  As  to  the  pimishment  for  the  offence  of  speaking  with  contempt  of  the  chief 
or  king  ? — The  king  says  that  Tyaka,  during  his  reign,  used  to  kill  anybody  that  spoke 
in  contempt  of  him  (Tyaka),  but  that  he  (Cetywayo)  took  no  notice  of  such  matters. 
Ohamu  used  to  speak  in  contempt  of  Cetywayo,  and  try  to  form  conspiracies,  but  he 
(Cetywayo),  although  he  knew  of  it,  took  no  notice  of  it,  therefore  he  did  not  punish 
such  people. 

In  the  time  of  Tyaka,  people  who  talked  in  contempt  of  him,  and  formed  seditious 
assemblies,  were  punished  by  death,  but  the  king  says  that  Ohamu  was  the  only  one 
that  talked  in  contempt  of  the  king  and  tried  to  form  seditious  assemblies,  but  he 
(king)  took  no  notice  of  it,  although  he  knew  that  such  was  the  case. 

XVI.  As  to  the  particular  offences  for  which  flogging  is  inflicted  P — There  are 
different  crimes  for  which  a  person  is  pimished  by  flogging,  e.g.,  when  caught  stealing, 
when  caught  trying  to  seduce  a  woman,  when  trying  to  elope  with  a  girl,  for 
disobedience,  &c. 

XVII.  Is  an  accused  party  held  guilty  until  he  can  prove  his  innocence  P — ^The 
guilt  of  one  accused  must  be  first  proved  before  he  is  punished. 

XVIII.  Can  the  head  of  a  family  at  any  time  dispose  of,  or  do  away,  with  his 
property ;  or  can  any  of  his  family  interfere  to  prevent  nis  doing  so  P — ^A  man  can 
squander  or  dispose  of  his  property  in  anyway  he  pleases,  and  his  wives,  relations,  &o., 
can  only  rebuke  him,  and  notlung  more.     Such  cases  do  sometimes  occur. 
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tifwaf/o.ox-'Klikso!         XIX.  "Ukutakata"  miist  be  and  is  derived  from  "  Ubutakataka,"  meaning  a 
theZuhia.  weak,  worthless  and  bad  person.     The  *'Umtakati,"  is  supposed  to  be  enabled  by 

/ulj  7, 1881.       l^s  medicines  to  mesmerise  people  and  kill  them.     He  is  also  supposed  to  be  enabled 

to  mesmerise  animals  such  as  tigers,  wolves,  and  owls.  The  tigers  he  sets  on  to  liis  in- 
tended victims ;  the  wolves  he  uses  as  horses,  and  the  owl  is  simply  an  attendant. 
Poisoning  does  really  occur  in  Zululand,  and  that  is  the  chief  attainment  of  an  "  Um- 
takati."  Some  Zulus  say  that  the  ^*  Umtakati  "  can  make  his  medicines  have  effect  on 
a  person  simply  by  getting  any  part  of  a  person's  clothing  and  mixing  it  up  with  some 
of  his  medicines. 

An  "  Isanusi,"  or  "  a  false  prophet "  is  the  greatest  curse  in  Zululand,  and 
supposes  that  by  the  help  of  his  amahlozi,  he  can  pressage  truly  about  anything.  The 
wonl  must  have  come  from  "  ukunuka,"  /.«.,  to  smell  or  find  out  a  person  that  is 
supposed  to  be  guilty  of  some  crime  or  other,  of  poisoning  other  people.  It  is  said  that 
such  a  person  begins  to  be  an  "  isanusi,"  by  being  affected  by  the  amahhzij  and  getting 
.    ill  for  some  time. 
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[Note. — Tlio  figures  in  tbo  Indox  rofcr  to  tlic  i)ageR  of  Evidonco.  Tlio  Analysis  merely  gives 
the  cbitjf  results  of  tlie  examination  of  each  witness,  and  the  tone  of  his  evidence,  in  as  condensed  a 
form  as  i>ossible,  for  puqx)se8  of  reference.] 


Barrett,  S.,  Inspector  of  Native  Tjocations,  Lower  Albany,  evidence  of,  p.  122.  Duties  as  super- 
intendent principally  to  bear  the  grievances  of  natives  in  Grabam^s  To"wn  Location  ;  to  settle 
disputes  by  arbitration ;  to  collect  hut-tax  and  quitrent ;  regist^T  cattle  and  sec  that  they  are 
branded,  122,  125;  Graham's  Town  Location  let  out  in  freehold  grants;  mmiber  issued,  398 ; 
about  60  not  taken  up,  123.  Alx)ut  48  lots  passed  into  bands  of  EurojKjans,  123.  Does 
not  think  lots  large  enough  for  occupier  to  make  a  living,  123.  Peoi)lo  mostly  in  service, 
but  in  good  seasons  some  cultivate :  in  bad  seasons  they  cannot  as  thei-e  are  no  means  of 
irrigation,  123.  Churches  in  the  location,  124.  Lobola  practised,  125.  Desirable  that  Govern- 
ment should  exercise^  control  over  it,  125.  Und«.T  present  system  native  marri.ige  is  treated 
by  magistrate  as  an  inmioral  contract,  125.  Disj)utcs  about  inlieiitance  seldom  occur,  125. 
The  Location  Acts  have  worked  well,  125.  Disapjiroves  of  branding  and  of  pass  law,  120. 
"Would  have  llemoval  of  Cattie  Act  luade  gen(»ral  throughout  the  country,  ai^plying  to  white 
and  black,  120.  Not  in  favour  of  individual  tenure  of  land  for  natives,  at  present;  thinks 
they  should  have  locations  of  Government  Land,  where  they  could  build  their  kraals,  120. 
Tliere  are  numbers  of  natives  in  district  who  hire  land,  127.  One  farm  hirc»d  by  five  men  who 
together  jmy  £80  a  year  for  it ;  in  other  cases  natives  settled  on  farms  pay  rent  to  owners  of 
from  £5  to  £10  each,  127.  Grantees  on  Graham's  Town  Location  have  not  advanced  as  a  rule, 
128.  Princix)le  of  nmtual  responsibility  among  the  natives,  a  good  custom,  128.  Where  there 
are  no  chiefs,  the  head  of  the  family  is  recognised  and  made  responsible,  128.  Lobola  not  a  sale 
or  pmchase,  but  of  the  nature  of  a  trust ;  the  people  who  receive  the  dowry  are  afterwards 
expected,  in  case  of  necessity,  to  support  the  woman  for  whom  lobola  was  given,  128. 
Natives  understand  their  own  customs  so  Avell,  that  they  seldom  come  with  disputes  as  to 
inlieritance,  before  the  magistrates,  129. 

Barrett,  Rev.  E.  J.,  Wesleyan  Missionai-y,  Kamastone,  p.  293.  Engaged  in  native  mission  work 
since  1803  in  Tembuland  and  Fingoland,  as  well  as  at  Kamastone,  293.  Consider  natives  in 
the  colony  should  bo  under  ccnonial  laws,  293.  No  special  laws  should  bo  made  for 
them,  293.  Would  i-ecognise  only  one  wife;  and  in  intestate  estates  property  should 
be  divided  according  to  cohmial  law  amongst  the  children,  293.  If  wo  frame  laws  so 
as  to  recognise  polygamy,  we  jjerpctuate  bane  of  native  society,  293.  Desire  of  leading 
minds  among  natives  living  in  colony,  is  to  have  equality  before  the  law  with  ourselves, 
and  we  should  meet  that  desire,  294.  Considers  that  recognising  one  wife  only  and 
doing  away  with  their  law  of  inheritance,  could  be  done  without  dangc»r  to  the  Stat4>,  294. 
In  the  Dependencies,  would  recommend  recognition  of  such  customs  as  are  established  amongst 
them  and  cannot  be  done  away  with,  trusting  to  moral  teaching  and  time  to  erase  them,  293. 
2iM.  Qualifiwitions  for  office  of  magistnite  amongst  native  tribes,  294.  How  to  secure  the 
advice  of  comicillors  or  heiidmen,  295.  Would  /idhoro  to  Kafir  system  in  heai-iiig  of  castas,  295. 
No  Agents  in  coin-ts,  295.  Prohibit  sale  of  liquors,  295.  Abolish  pass  laws,  290.  Better 
without  such  special  legislation ;  and  have  one  simple  policy,  29().  If  we  legislate,  we  take 
responsibility  of  enforcing  our  legislation ;  but  if  we  take  position  say  of  paramount  chief, 
guided  by  intelbgent  men  of  the  tribe  as  councillors,  responsibility  of  what  is  done  is  thrown 
ufion  them,  290.  Magistrate  to  decline  to  entertain  cases  arising  out  of  polygamy  or  ukulobola, 
or  any  inmioral  custom,  but  allow  pt^ople  to  take  these  cases  to  their  chiefs,  290,  297.  Ukulobola 
a  purchase  and  sale  of  women,  297.  Not  allowed  on  the  Wesleyan  mission  stations;  those 
who  practise  it  expelled  from  church  membership,  297.  People  of  Kamastone  willing  to 
n^ceive  individual  title,  298.  Reasons  for  few  titles  having  been  taken  up,  298.  Non -issue  of 
the  mission  titles,  298.  Afraid  the  effect  of  individual  title  will  be  to  scatter  the  natives,  as 
they  get  into  debt  and  sell  their  land,  298.  Woidd  make  titles  altogether  inalienable,  except 
to  other  natives,  299.  Wr.  M  be  an  advantage  to  have  land  vested  in  trustees,  or  in  land  court* 
299.  Reser\'es  outside  the*  colony,  where  natives  could  remove  to,  21.*9.  Locations  as  a  source 
of  htbour  supply,  299.  Would  not  recomnKud  individual  tenure  in  the  Dependencies,  299. 
Tenure  of  missions  stations  in  TembulMnd,  299.  Culkctive  title  for  locations,  299.  Improve- 
ment of  property  undt-r  individual  tenure,  3rO.  Size  of  lots  too  email,  300.  8i>lf-<.oveiiin'.ent ; 
irrigati<m  ;  tree  i)lttnting,  300,  301.  Sehool  committees  and  education,  301.  Liwiifiing  board, 
301.  Branding  and  disarmament  law,  301.  Services  of  the  Fingoes  dming  the  war;  their 
suircndeiing  of  their  arms ;  and  feeling  of  irritation  created,  302,  303. 

VVV 
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Bell,  Edward  CEicirroN,  Attorney,  Queen's  Town,  n.  319.  Gases  dealt  with  under  the  Natives 
Succession  Act,  at  Glen  Grey  and  at  Kamastone,  319.  Attomey-Gteneral's  and  Mr.  A.  W. 
Cole*s  opiidon  that  Act  18  of  1«64  providos  no  machinery  for  enforcing  the  iud^ments  of 
ma^stnitcs  or  su|XTuitcndonts,  320,  321.  Apj)lication  to  a  court  to  enforce  officers  decision 
would  entail  such  cxpons'es  as  would  deprive  natives  of  auy  remedy  in  law,  321.  Proper 
ri'guljitions  shoidd  be  fi-jimcd  to  make  the  Act  comjilete,  321  Doubtful  if  Act  gives  power  to 
deal  with  quitrent  laud,  321.  Residents  in  colony  to  be  subject  to  colonial  laws,  321.  Natives 
law-abiding  peoi)le,  321.  If  sufficient  iiotict?  was  given  and  hiw  proniulgated.  giving  effect  to 
colonial  law  of  marriage  umimg  natives,  and  saying  after  cei-tain  date  you  will  have  no  more 
than  one  wife  they  would  in  a  shoi-t  time  ci^aso  to  marry  ae(!ording  to  native  custom,  322,  323. 
JjCgidise  existing  polygamou^^  relations  jind  thrir  offspring,  322.  DowTy  is  ossoiitial  to  a 
native  maniage ;  not  a  selling  or  purchjising  of  women,  but,  by  Kalir  custom,  a  provision 
by  the  intending  husband  for  his  wif(;  should  she  b'.H:t)me  a  widow,  and  for  the  suppoi*t  of  her 
offspring,  322.  It  has  been  intjjrfered  with  an<l  abus'il,  and  degouoratt'd  into  bartering  of 
humuii  beings,  322.  Thinks  it  niiglit  be  treated  as  matb^r  of  contract,  322.  If  polygamy  is 
interfered  with,  law  of  inheritance  will  have  to  be  idtennl,  322.  Good  Magistrate's  wanted  in 
the  Depeudenei(»s,  323.  Bon(-ftt  of  a  code  of  eriiuinal  law,  323.  Liquor  tnide  ;  would  allow 
legal  option,  323.  Would  hav(!  civil  cod*-,  but  not  on<?  based  on  native  customs,  323.  Fining 
offendeTs  by  tines  of  cattle  a  bad  system,  323,  32 1. 

Beutiiam,  R(»v.  J.  P.,  Queen's  Town,  p.  3()vS.  For  thirty  years  a  Wesleyan  missionary";  now  retired, 
])aid  att<.'ntion  to  nalivu  laws  and  customs  of  the  various  pcojjle  among  whom  he  lived.  308. 
Most  advanced  in  their  mode  of  making  an<l  administcTing  laws  were  the  Baralongs  at  Thaba 
Nchu,  308,  312.  They  lived  in  townships,  tionsisting  of  cluster  of  kraids,  308.  Self-managing 
community,  hei'editiiry  reja-esentiitivfs  and  asscmblii.'S  of  the  jx^ople,  308.  Laws  and  customs 
generally  sjime  as  among  Kalirs  and  Fingoes ;  could  be  traced  to  same  origin,  308.  Polyj^amy, 
ukulobola  and  witchcraft  practised,  308.  Soidttiry  conditions,  308.  Trespass,  309.  Social 
life,  309.  Polygamy  improved  a  man's  status  ;  on  the  whole,  wives  treated  well,  309.  Obliga- 
tions imposed  by  ukulobola,  309,  314,  317.  At  Hei-schel  the  nussionary  had  to  act  part  of 
supreme  chif.'f ;  headmen  administered  the  law,  and  reported  to  him,  310,  313.  How  cases  were 
adjudicated  until  Government  aj>j)ointed  a  superintimdent,  310.  At  Umtata,  was  on  a  mission 
station.  No  heathenish  customs  i*e(;ognised,  not  even  i»olygJimy.  In  disputes  missionary  was 
generally  referred  to,  and  he  gave  armce,  but  chiefs  or  headmen  decided,  310.  Moi-c  satis- 
factory if  they  could  sit  or  l>e  rei)re8enttMi  in  ctmncil  aiul  take  part  in  national  proceedings,  310. 
Lesseytxm  was  an  ordinary  mission  station;  aftorwards  it  became  an  industrial  and  educa- 
tional institution,  31 1 .  Canied  on  for  ten  years  with  fair  residts,  31 1 .  "Wlien  the  grant  j)aid  out  of 
Imperial  allowance  was  stopj^ed,  it  was  found  imiM)ssibl(»  to  carry  on  the  work  unaided,  311. 
Apprenticeshij)  of  natives  to  trades,  312,  310.     Would  aim  at  assimilating  natives  laws  to  ours, 

313.  Not  meddle  -^^-ith  polygumy  or  any  customs  repugnant  to  us  at  present,  but  try  gi*adually 
to  get  them  repealed,  313.  \V'hen  people  are  disintegnited  and  scattered  about  the  (u^lony,  no 
diffic\dty  in  dealing  with  them  as  individuals  away  from  tribal  iiiHuence,  313.  Would  not 
cntei-tain  i)olygami8ts'  cases  in  colonial  courts,  313.  The  Dep(»ndencies  would  require  a  diiferent 
ndo,  314.  Where  the  tribal  condition  prevails,  native  hiws  shoiddbe  allowed,  except  so  far  as  they 
can  be  repealed  or  assimilated  with  ours,  314.     Objections  to  system  of  individual  land  tenure, 

314,  31.3.  Would  rather  see  natives  tenants  within  the  colony,  314.  Comnuttee  of  manage- 
ment at  Lesseyton,  314.  Commission  for  dealing  with  questions  crmnected  with  land 
occupied  by  natives,  315.  Succession  to  (putrent  projHTty  among  natives,  315,  31().  Native 
wills,  31(3.  Training  institutions  for  mechanics,  310.  Polygamy  and  ukidobola  the  pivots  on 
wldtih  tribal  system  depends,  317.  Not  in  fav«mr  of  marriage  registrati<m,  317.  If  adopt<?d 
})y  themselves,  through  their  councils,  well  and  good ;  otherwise  such  innovation  would  be 
dangerous,  318. 

BoUWER,  W.C.,  Fiidd-coniet  and  Commandant  (Queen's  Town,  p.  318.  Acquainted  with  natives 
and  Basutx)  races  ;  thinks  it  best  to  apply  colonial  law  to  them  318.  Polygamy  gn>atest  evil  to 
contend  with,  a^  it  leads  to  stealing;  also,  wit^;hcraft,  and  ceremonies  connectt^d  with  it,  318. 
Native  squattmg,  318,319.  Missionaries  should  be  sent  by  Government  to  train  und  biing 
l>eople  under  religious  instruction,  319.     Indi\ndual  title,  319.     Ilegistraticm  of  wives  319. 

BlllT.  Rev.  Richard,  Peel  ton,  p.  208.  For  33  years  Minister  of  the  Congi-egational  Clnu'ch,  of 
Lfjudon  Missionary  Society,  at  Peelton,  208.  Extent  of  ground  at  Peeltou  ;  poriion  grant<»d 
and  occupied  inider  individual  title,  208.  Knowledge  of  native  customs;  intonjane  and 
ukulobola,  208.  Evils  attt:n(h;nt  np<m  ukulobola,  209,  211.  Morality  of  mission  stations  and 
heath(ni  kraals,  2l<>.  R(»medy  for  suppresion  of  ukrdobola,  the  rcgistra  ion  of  first  marriages 
only,  with  due  notice  that  after  certain  number  of  years  nr>  other  mjirriages  wtmld  b(»  jdlowed, 
or  ivgarded  as  legid,  210.  This  would  c;uise  p;i rents  to  avoid  giving  daughters  in  marriage  t/> 
m<»ii  alroa<ly  married  and  having  registered  wife  living,  210.  Should  only  recognise  first 
registered  maniitge,  and  leave  husbirnd  to  adjust  hisprop«rty  by  settl'Muent  before  death,  211. 
Circiuiu.ision  and  immoral  practices  acetnnpfnning  it,  212.  I'rohibition  of  sale  of  intoxiwiting 
drinks,  212.  Extension  of  system  of  industrial  schools,  212.  Raising  of  status  of  women, 
212.  Land  tenun»  at  Peelton,  213.  Disadvantages  ot  native  and  Europi'an  owning  same  extent 
of  land  side  by  side.  213,  214.  Increasing  desin;  of  natives  for  individual  title,  213.  Coui-t  for 
settlement  of  land  disputes,  214.  Lands  fairly  Ixdonging  to  natives  now  should  be  scKJured  tt> 
them,  and  boundaries  defined,  214.  Growing  desire  lor  education  among  more  civilized 
people,  210. 

Blytii,  Catt.  M.,  Chief  Magistrate,  Transkeian  Territory,  p.  482.  Would  advise  rc^gistnition  of  all 
iiKirriages,  482.  If  Hngoes  understand  registration  in  not  for  taxation,  but  to  prote<;t  their 
own  iut(r'^t<.  they  will  doit,  482.  Native  law  of  inlK.-ritanee  works  well,  482.  Deaths  and 
births  ;tie  reported,  but  not  so  geuei-ally ;  non-reporting  should  be  subject  to  j)enalty,  482. 
Appointment  of  giuirdians  and  orj>han  chamber,  482.  ill-treatme«nt  of  wives  and  return  of 
ihazi,  482.  Magistrates  virtuidly  deal  with  such  cases,  and  \4i-tually  divorce,  482.  No 
hesitation  in  coining  to  ma^trates  courts  with  ukulobola  cases,  482.   Would  not  limit  nuiuber 
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of  cattle  paid ,482.  Give  magistiiitos  power,  in  criuii'aal  oases ,  to  award  damanros  t o  in j iired  parly , 
482.  Would  not  give  judicitil  power  to  cliiefs  or  headmen,  482.  Prescnit  jjass  Hysteiu 
oppressive,  483.  Return  to  cei-tificato  systt^iu,  48.'J.  In  framing  <!ode,  would  base  it  nlmost 
entirely  upon  colonial  law,  adding  provisions  for  spoor  law  and  witirlioraft  eases;  adiilt<.^ry  and 
seduction  should  treat  as  civil  cases,  483.  Fines  in  money  or  cattle,  483.  Circuit  courts  pi'efentl  >le 
to  Kecorder,  483.  Examination  of  prisoners,  483.  Spoor-law  great  prcvt;ntiv(;  of  tlu^ft; 
would  apply  it  to  >'illages  as  w(;ll  as  locations.  483.  PiTJnry  cases,  483.  Uniform  system  of 
law  for  tne  Dependencies  possible,  483.  Nativ(>s  in  colony  should  be  placed  under  special  code 
of  laws;  great  dissfitisf  action  among  them;  they  ftjel  shut  out  from  magistrates  at  present,  483. 
Constituting  Depeudenciies  a  separate  pro\'ince  undc^r  control  of  Cape  Government,  483. 
IU>mo\'ing  native  questions  from  region  of  pai-ty  i)olitics,  483.  No  matt<'r  should  be(;ome  law 
before  feelings  of  the  districts  with  regard  to  proposc^d  changes  are  ascertained,  484.  Fiiigocs 
advancing,  but  not  yet  sut!iciently  fitted  for  the  fninchis(\  484.  Tliere  are  two  gi'cat  parties, 
— the  heathem*  and  those  who  have  adopti^d  ci\'ilized  liabits  and  Christianity,  484.  The  latter 
hate  war,  and  are  reidly  the  safety  and  backbone  of  the  countiy,  484. 

BiiisLKY,  G.  C,  of  East  Griqualand,  p.  o09.     Had  gn^at  deal  of  experience  of  natives  ;  was  st^cretiiiy 
to  Griqua  chief  Adam  Kok  fc^r  many  years,  and  in  that  cai>acity  sat  as  magistrate,  and  heard 
all  kinds  of  cases,  009.     Tjaws  sufficiently  defined  and  w(41-kno\\ni ;  handed  down  by  tradition 
among  headmen  in  the  tribe?,  509.     Crimes  regai-ded  differently  from  the  native  point  of  view, 
o09.     Assault  and  theft,  o09.     Petty  chiefs  and  headmen  settle  nearly  all  cases ;  serious  ones 
and  appeals   reported   to   the  chief,  ^310.     Tiuiitories  b(;yond  the  Kei  should  at  pres(»nt  be 
luanaged  by  their  o>\'n  laws ;  it  would  not  be  advisable  to  bring  our  laws  suddenly  to  bear  upon 
them,  J 10.     Adam  Kok  governed  with  a  mad:  his  laws  were  written;  had  strong  leaning 
towai*ds  colonial  govenimcnit,  and  followed  example  of  colonial  authorities,    JlO.     Griquas 
are  ripe  for  introduction  of  colonifd   system,  but  would  object  to  its  bcdng  brought  suddc^nly 
upon  them  ;  there  are  a  lot  of  little  things  which  would  in-itat<>  them,  «51().    Capital  punishment 
and  cases  of  witchcraft,  510.     In  the  annexwl  tenitori(.'S  full  noticij  should  be  given  that  these 
laws  will  be  introduced  after  a  certain  time,  511.     Adam  Kok  did  similar  thing  ^rith  regard 
to  killing  for  murder,  511.     Colonial  hiws  imictictilly  in  force  in  Griqualand  now,  oil.    Cannot 
say  much  as  to  administration  of  native  matters,  511.     Griqua  nuirriage  laws  same  as  ours,  511. 
No  plundity  of  wives  ;  no  system  of  dowry,  511.    Kegular  system  of  land  registry,  oil.    Fairly 
well  educated ;  many  can  read  and  writ<s  and  girls  can  phiy  piano,  511.     Qualified  to  act  as 
jurjnnen,  511.    Laws  in  regard  to  treastm  and  forfeitures  of  laml,  511.    Pondo  laws  and  customs 
veiy  lax  in  regjird  to  adultc^rj',  511.     Bacas  and  other  tribes,  under  Adam  Kok,  had  their 
chiefs  who  exeicised  the  same  ix)wers  as  they  had  fonuc»rly  ;  s(»rious  theft,  or  worse*  than  that, 
brought  to  Adam  Kok,  and  minor  mattei'S  left  to  them,  512.    Since  Griqualand  East  was  taken 
over,  the  chief's  pow(?rs  are  diniinishtMi ;  they  are  now  only  allowed  to  arbitrate  in  matt(»rs  which 
are  not  very  serious,  512.    SystL-m  svems  satisfactory  to  the  people,  but  chiefs  feel  loss  of  power, 
and  require  judie.'ious  handling,  512.     Griquas  when  tiike-n  over  by  colonial  government  were 
comj)aratively  well  off;  now  tliey  are'  quite  impoveiishe>el,  512.    Tliis  attributable  to  fre^e  license 
to  sell  their  land  :  improvidence;  introductiem  e)f  liquor,  and  "  re  eel  wate^r,"  anel  other  disease's 
among  their  cat  ties  5f2.     Griquas  fe)rmerly  h.'iel  their  sjiy  in  matteers  of  government ;  not  now, 
512.     Basutos  in   e)ccupatieai  remaine-el  undeT   Kok's   gove-nmuent ;    their   he'aelmen   e'xejrciscKl 
power  in  re»gard  to  pettv  t>ffeaie^e'S,   513.     Native*  cases  g^'iu'rally  seettlerd  by  the  law  e)f  the 
paiiicnlar  tribe.  513.     "  Smelling  out  "  serere-ly  elealt  with,  513.     Ne)  pass-law,  513.     Ge'neral 
occupations  of  the  Griquas,  pastoral  and  agricultuiid  ;  taking  the?m  aite)ge'ther,  they  are  a  law- 
alneling,  me>ral  peoi)le,  513.     Law  of  sue-eM'ssion     equal  elivisieai  ;:moug  the}  family,  not  te)  the 
eldevst  son,  513.     Natives  holding  farius  in  Grie|uahind  East:  manner  of  pure;hasing  the  land 
and  recorel  of  the?  tranvsaction,  512,  513.     System  of  hoMing  lanrl  in  trust  for  tlu'  beaiofit  of  the 
people   betti'r   than    giving  them  individual  title   at    prest.ait,    514.     8poor   law  not   among 
the  Griquas,  but  kept  up  among  the  natives,  514.     Adam  Kok's  system  of  taxation,  514. 
Wills  and  ante-nuptial  contracts,  514.     Tradition  of  the  origin  of  the  Griquas,  515.     Griqua 
language  going  e)ut  of  uses ;  supjUante'd  by  Dutch,  515.  Griquas  mixed  race;  not one-twe»ntieth 
pai't  of  pure  bree-el,  515.     Provincial  governmemt  might  bt  trii.'d  with  aeivantag*',  in  prefejix'nco 
to  representatie)n  in  Parliament,  515.     Satisfy  both  white  people  and  iiativi's  by  giving  them  a 
voie;e  in  the  government  anel  in  framing  laws  appliejable  to  the  ciixiumstances  of  the  country', 
515.     Daughters  iuhi^riting  equally  v.itli  sons,  515.     Peoi)le  unfavounible  to  agents  practising 
in  courts,  515. 

Byrne.  E.  J. ,  Attomey-at-Law,  King  William'sTown,  p.  252.  llevsided  at  King  William's  Town  riinet<?en 
years;  hadgre^atexiM^rienceineyises  reflating  to  natives,  252.  Chairman  of  Ce)mnutteee)f  Kaffrarian 
Vigilance  Association,  who  se'ut  in  re'pori  to  Government  in  1878;  circum^tjinces  of  the  countiy 
materially  altere'd  sine;e»,  252.  Unwisti  to  introeluce  orgauic  changes  in  native  laws  now,  252, 
255.  Allow  past  events  to  pass  away  be'fore  introducing  spticial  legishiticm,  2*2.  Kallrarian 
Ordinance  10  of  18()1  ;  dislikes  that  poi-tieni  depriving  a  native  e)f  elisposing  of  prope»rty  by 
will,  263.  Would  give  free  testaraemtarype)we.'r  to  natives,  253.  Woulel  like  a  s^jocial  criminal 
ce>de  providing  punishments  for  crime's  e'e)mmitted  by  natives  in  the  colony,  253.  Pe.TJury 
more  common  among  the>  native'**,  253.  Punishme'nts  to  be  in  the  shape?  e)f  fine?s,  253.  Wit<',h- 
cnift,  253,  251.  AdulteTy,  254.  R<'i.'e)nime'nds  appointme'ut  e)f  ptTmanent  olfie-ial  to  govern 
Transkeian  territory,  254.  Whe;re<  e4iii;fs  have  power  to  eleciele  euises,  we)ulel  not  take  it  away 
suddenly,  254.  Allow  natives  to  sit  wdth  magistr<ite>s  as  ael\-ise»rs,  254.  Ke*view  of  appcMil  case.s 
should  be  by  a  judge,  254.  Wemlel  ne)t  for  the  prese-jit  give;  DeiK'iideneie's  representatiem  in 
Parliament,  251.  System  of  agents  among  native's  i^^  javmatiues  254.  Prejhil.itiem  of  sale  of 
brandy  impractie^able  :  it  woulel  be  evaded,  255.  In  regard  to  polygamy,  any  alteration  wo 
may  ^\'i8h  to  make^  must  be  giadiad,  and  rot  by  din'ct  legislatieai  for  long  time  to  come-,  255. 
Registration  of  marriages,  255.  Afterr  rugistration  of  first  wife,  woulel  not  allow  claims  for 
uktdobo^a  for  seM-uud  or  tliinl  wife,  255.  I'enalty  for  non -registration  woidd  be*  that  a  wom:in 
would  lose'  her  status,  255.  Do  not  re>garel  ukidobola  as  purchase  anel  sale,  2)5.  ijauei  tiMuuv: 
W(  uld  ne>t  mike*  individual  t^amre*  eM)mpulse)ry,  but  give?  re-aely  acce'ss  to  acquiiing  of  land  ai.d 
make  it  iis  inex}>ensive  as  possible^  255,  25(5.  Weiuld  ne^t  give  any  man  individual  title  in 
opposition  to  wishes  ejf  ehief  or  rest  of  the  people,  250. 
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Callaway,  Henby,  Right  Bev.,  Bishop  of  St.  John's,  p.  402.  Extent  of  the  Bishopric,  from 
Umzimkiilu  to  the  Capo  Colony  and  Drakensberg  to  the  Sea,  402.  Acquaintanco  with  native 
law  and  customs  here  and  in  Natal ;  in  many  respects  great  difference  in  them,  particularly 
those  of  the  Zulus,  402.  Attempt  in  Natal  to  codify  native  law,  402.  Provisions  regarding 
marriages  402.  Not  desirable  to  restrain  polygamy  by  direct  legislation,  403.  External  obedience 
to  the  L'lw  might  be  followed  by  greater  evils  in  the  form  of  concubinage,  403.  By  indirect  methods 
it  should  bo  discom-aged,  403.  Registering  one  wife  only  would  be  interfering  so  extensively 
with  their  law  of  inlioritance,  that  it  would  lead  to  great  deal  of  disorganization,  403.  System 
of  inlioritance  depends  upon  question  of  polygamy,  403.  R(»ljitionship  of  the  second  and  third 
houses;  individual  ^vives  got  proi)ert^'  by  what  is  termed  vkupaku,  404.  Second  and  thir<i 
wives  havo  rospecbible  status ;  in  absence  of  children  by  first  wife,  heir  can  be  provided  by 
adoi)tion  ;  their  feelings  would  be  shocked  at  making  amcubines  of  them,  and  if  registration 
was  required  they  would  refuses  to  register,  404.  Better  for  Gk>vemment  to  register  all  wives ; 
it  would  act  btmeficiidly  on  questions  of  propei-ty,  404.  Charging  any  fee  would  be  an  obstacle 
to  registraticm,  404.  What  ukulobola  is,  and  the  rights  and  obligations  it  confers,  404. 
Position  of  Kafir  married  women,  404.  The  normal  condition  of  the  jwlygamist,  405.  Right- 
hand  house,  left-hand  house,  and  the  Intahn,  405.  Lcjgislation  for  Kafirs  must  begin  in  small 
way  and  gradually  gi-ow  up  with  their  capacity  to  recMdve  it,  405.  Unadvisable  at  present  to 
interfere  with  polygamy,  unlt^ss  indirectly ;  rather  trust  to  growing  up  of  Christian  state  of 
society  among  thorn,  to  be  thin  edge  of  the  wedge  to  split  up  their  social  habits,  405,  406. 
In  questions  of  i)ropcrty  the  courts  cannot  help  recognizing  polygamy,  405.  Let  Government 
give  security  to  life  and  property  ;  until  then  their  customs  must  be  left  t-o  standby  themselves,  405. 
Ceremony  cm  fulfilment  of  mamage  contract,  405,  40().  Longstanding  claims  for  ukulobola, 
406.  Any  limitjition  of  ihrJ  would  be  evaded,  406.  Practice  of  ukinnjena,  40().  W^^^  ^^^ 
magistrate  i.»ower  to  go  contrary  to  Kafir  law  wh(jro  Kafir  law  was  contrary  to  principles  of 
humanity,  40().  In  criminal  matters  woidd  like  to  see  one  code  of  law  for  everylxxly,  406. 
Principlii  of  compensation  in  cases  of  property  stolen,  and  pimishment  in  way  of  fines,  more 
effectual  than  any  other  mode,  406.  Chiefs  might  be  asst^ssors,  but  would  take  aduiinistration 
of  justice  entirely  out  of  their  hands,  40(),  407,  408,  409.  Piinciple  of  communal  responsibility 
and  siK)or  law,  407.  Liquor  law  evaded  ;  would  like  to  see  evil  chcKjked  if  pt^ssible,  407,  408. 
When  chiefs  ret4vin  judicial  powers  under  contract  it  is  undesirable  Government  should  break  the 
(!ondititms,  miless  with  their  consent,  407.  Simplicity  in  acbninist(<ring  law  an  advantage,  408. 
With  technicailities  of  English  law  and  coiu-ts,  must  be  cjiref\d  who  are  agents,  408.  Good 
thing  to  have  (officer  with  knowledge  of  law  to  protect  intcTcsts  of  natives,  408.  Not  in  favour 
of  capital  punishment  anywhere,  4 OS.  Present  system  of  governing  native  dependencies 
answers  pretty  wi>ll.  but  lacks  ext^cutive  force,  40S.  Suggests  eeriain  sagacious  men  aiuou^ 
the  natives  shouhl  Ijold  periodical  conforencje  with  magistrates ;  headmen  and  i)eople  would 
feel  they  were  having  voice  in  making  laws  for  themselves  ;  a  st<a)ping  stone  to  representation, 

408.  Could  not  get  suitable*  m(*n  for  parliament,  408.  Headmen  as  jurors,  409.  Trial  of 
murder  cases  by  chief  and  resident  magistrates,  409.  Circiut  court,  409.  Land  tenure  ;  natives 
should  have  individual  title  with  certain  conditions,  not  compulsory,  but  optional,  409.  Pn)- 
hibit  mortgage,  unless  with  x>ennission  of  magistrate,  and  keej)  people  under  authority,  409. 
Natives  holding  farms:  in  one  case  Kafir  bought  12,000  acres,  freehold,  for  which  he  has  title, 

409.  Government,  if  they  take  over  the  country,  should  administer  the  law  and  take  up  the 
position  of  a  chief  as  a  kind  of  protector  of  the  people,  409. 

Cjstywayo,  ex-King  of  the  Zulus,  p.  517.  Siucide  of  one  of  his  Zidu  attendants;  criminal  assault 
I)miish«ble  by  death  in  Zululand,  517.  Respect  for  women,  517.  Forc(*d  marriages,  and  pay- 
ment of  cattle  for  girls,  517,  518,  520.  The  custom  of  the  country  for  a  father  to  be  allowe<l 
to  marry  his  daughttjr  to  any  one  that  he  wishes  without  her  consent,  518.  This  law  unchange- 
able, 518,  531.  King  would  only  consent  to  its  b-ing  abolished  if  the  whole  nation  agreed  to  it, 
518.  Daughters  refusing;  to  miu-rv'  may  bo  punisli(xl  by  the  father,  519.  The  cattle  Iwlong  to 
the  father,  who  ciin  do  what  he  likes  with  theju ;  the  g^l  belongs  to  the  husband,  519.  If  she 
dies  without  havhig  any  children  the  cattle  are  returned,  519.  The  king  gives  leave  to  certain 
regiments  to  put  on  the  head  lings  and  marrj',  519.  He  consults  with  chief  men  of  the  country 
and  agrees  with  them  that  a  ceitain  regiment  or  regiments  shall  be  married ;  and  messengers 
are  sent  out  to  notify  this,  rmd  that  the  girls  are  to  i^rejMire  themselves  by  putting  on  head- 
dresses, 519.  Sometim(»s  if  a  man  mshes  to  g<»t  married  before  the  regiment  gets  leave,  he 
takes  an  ox  as  a  present  U)  the  king,  and  asks  leave,  519.  Niiither  the  king  nor  chiefs  get 
cattle  or  an^-thing  from  the  i)ai'ent*,  519.  If  th(»  girls  refuse,  they  are  forced  to  marry  the  men, 
619.  In  case,  where  the  woman  refustHl,  the  king  sent  some  small  chiefs  roimd  the  country 
to  make  them  marry,  and  in  two  instances  men  over-st«ppcMi  then*  oi*ders  and  killed  four  women, 
520.  As  soon  as  the  king  heard  it,  he  said  they  should  not  have  done  so  ;  he  did  not  pimish  the 
chiefs  severely  ;  he  simply  bilked  to  them,  520.  Would  not  be  well  for  women  to  be  able  to 
disobey  the  king  and  the  chiefs  !»»  had  consulted ;  if  that  law  were  broken  he  would  be  the 
shadow  of  a  king,  520.  Polygjimy  and  ivmsons  for  it ;  chiefs  more  wives  than  a  common  man, 
520.  Efpiality  of  th<;  sexes,  520.  Liibour  and  duties  of  the  women  and  their  husbands.  520. 
Ti-ial  of  offences  before  the  hen^bnen  of  districts,  521,  525.  Mui-derer  punished  by 
death  if  (-nught  shortly  after  crime ;  but  if  he  runs  away  for  a  time,  is  forgiven,  and  his  cattle  taken 
away,  521.  Compassing  the  death  of  a  (;hief,  (md  disobeying  direct  ord(ir  of  the  king,  punish- 
able by  fine,  521.  Deserting  from  the  tribe,  521.  Witchcraft  not  a  crime,  521.  System  of 
putting  prisonei's  on  their  ti-ial,  and  moving  tlieiii  from  one  district  to  another,  introduced  by 
the  king;  an  alterjition  of  the  law  which  Zulus  did  not  like,  522.  Witch  doctors;  the  king's 
opinion  of  them,  522.  K^tin-makers,  522.  Ihhtzi,  or  spirits  of  the  departed,  in  the  form  of 
snakes,  522.  King  thiidts  this  was  a  belief  in  the  country  from  the  beginning,  522.  I^aw  of 
inhentanco  and  dirision  of  propei-ty,  523,  525,  528.  Land  tenme,  allotment,  and  boundiiries, 
523.  Mpanda's  ii4ati(»ns  with  the  Boer's  and  the  English,  523,  530.  Acknowledgment  of  the 
Queen,  and  iShepstont?  as  her  oilict  r,  5'J4.  All  j)Ower  inv(^ste<l  in  the  king,  in  conjimction  with 
the  chiefs  of  the  land,  524.  Mt)de  of  appointing  chiefs,  524.  Duties  of  the  indunas,  524,  525, 
526.  Hearing  of  cases  by  headmen,  and  final  api)eal  to  thc^  king,  525,  530.  Bight  of  property 
comes  from  king,  but  he  does  not  exercise  that  i)owcr,  525.     Framing  and  promulgation  of 
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laws  at  the  feast  of  the  first  fruits,  525,  530.  Militanr  service  iii  Zululand,  525,  531. 
Every  one  bcgiiix  life  by  being  a  sol'^ier,  525.  The  old  men  the  white  part  of  the 
nation;  rcMisou  for  the  term,  525,  531.  Duties  and  powers  of  petty  chiefs,  524. 
hiho,ii/n,  or  1)11  rds,  who  sinp^  the  praises  of  king  and  ancestors,  523 ;  Dances  and  ceremony  at 
festival  of  the  lirst-fniits,  526,  530.  Xknhiuhiln,  father  of  aU,  526.  Zulu,  the  mition's  ancestor, 
526.  Tjiiw  as  to  allotment  of  land,  52(),  526,  (jround  given  to  John  Dunn,  526.  Eldest  son 
of  Dunn's  great  A\'ifo  would  ho  hoir,  and  all  or  the  younger  sons  portions,  257.  Eldest  son  of 
chinf  wife  represents  the  f.athor.  257,  531.  Women  acquiring  property,  527.  Making  wills; 
father  ttlls  what  he  wishes  to  bn  done,  and  that  is  canied  out,  528.  Setting  aside  the  heir  for 
misconduct,  52S.  The  heir  can  sell  (many)  his  unmarried  sisters,  528.  Divorce  cases,  528. 
The  king's  sources  of  income,  528.  Maint^inance  of  the  army,  528.  Chiefs  get  presents  of 
(rattle.  ry2U.  Power  of  king  to  move  people  from  one  place  to  another,  529.  Beer-drinldng, 
529.  Sale  of  bniiidy  and  nmi,  529.  Gmi-trade  and  gimpowder,  529.  Missoinaries  in  the  country, 
529.  Flogging  as  a  punishment.  530,  533.  Crt)wning  of  the  king,  530.  Belief  of  Zulus  in 
mniihUtziy  531,532.  rJ:ithlvn.ifni,5fV2.  Burial  ccr(»raonic8,  532,  Day  of  questioning  (wAt<^z«/<rt), 
5;{2.  King's  maids  of  honour,  533.  Men'candwomen's  work,  533.  Infanticide,  533.  Treatment 
of  children,  533.  Chiefta-nship  falling  to  a  fc^male,  633.  Speaking  in  contempt  of  king,  533. 
Flogging,  533.  Guilt  of  accusf^l  p(»rson  nmst  be  proved,  533.  Disposal  of  property,  633. 
Umiakoii  and  insanvsi.  533. 

CnALMERS,  Rc^v.  J.  A.,  .Graham's  Touni,  p.  129.  Bom  in  the  colony,  on  the  frontier:  from 
1861  to  1801  was  with  the  llev.  Tiyo  Soga.on  the  Umgwali;  from  1864  to  1876.  at  Henderson, 
<^m  Thomas  livor,  (.'iigaged  in  mission  work  among  Gaikas  and  Fingoes,  129.  Has  know- 
h^dge  of  Gaika  cust(mis,  and  sometimes  <'all«»d  as  an  expert  in  court  on  native  laws  and  customs, 
129.  C<mip<^ndium  c()mi)iled  l)y  Col.  Maclean,  generally  correct;  thinks  summary  compiled 
for  tht?  Commission  is  ac(;urat(»,  129.  Under  Katir  law,  all  cases,  "^Hith  one  or  two  exceptions, 
are  settled  by  line,  130.  In  C4ise  of  murder,  if  murderer  escapes  to  "ibotwe"  or  councillor's 
hut,  no  one  can  do  him  harm,  1 30.  N(^arly  all  crimes  are  crimes  against  the  chief,  130.  In  izizi  or 
blood  cases,  fines  appropriated  by  the  chief,  as  distinct  from  ordinary  civil  disputes,  130.  Cases 
of  iiifjiiiti(;i(le  unknown,  130.  In  case  of  accident  causing  d(^th,  fine  would  go  to  relative  of 
dec(;ased,  with  ex(i('i)tion  of  court  fees ;  sbition  of  the  man  charged  and  rank  of  man  killed 
would  Ix^  (considered,  130.  UhnUimhiza  (intercession)  or  jippt^al  to  the  chief  may  be  made  for 
mitigation  of  sentence,  130.  Distinction  in  native  mind  between  murder  and  culpable  homi- 
cide, 131.  Kafir's  private  i>roj>erty,  how  distributed  and  how  attachable,  131.  Once  a  case  is 
closeil,  not  raised  again,  131.  Assault,  faction-fights  and  tresjMiss,  how  dealt  with,  131. 
Rape  and  sodiioti«)n,  132.  Thefts  <;an  be  settled  privately  if  person  charged  pays  fine  at 
once,  132.  Chiefs  and  their  children  have  no  inmi unity  now  "with  regard  to  theft ;  but  one 
relation  may  take  propc'i^ty  from  another,  and  it  wcmld  not  be  considei^ed  theft,  133.  Kafirs 
conservative  of  national  customs  ;  difficulty  to  conform  to  European  laws  without  understanding 
them,  but  explain  a  mattc^r  to  them,  and  they  are  tractable,  133.  In  regard  to  trial  by 
jurj',  it  woidci  be  necessary  to  get  suitable  men  before  it  would  be  satisfactory,  133.  How 
councillors  an^  chosen,  and  systt»m  of  paying  them,  133.  Collective  resi)onsibility  a  check  upon 
thieWng ;  desirable*  t^)  c<mtinue  it,  134.  Opi)ortunities  of  legislating  on  and  checking  objection- 
able native  customs  have  been  neglected,  notably  in  1835  and  1867,  134,  138.  Kafir  law  with 
regard  to  a  mm*derer  flying  to  a  place  of  refuge,  134.  Kafir  custom  in  cases  of  seduction, 
where  relativ(>s  of  girl  tnke  law  into  their  own  hands,  132.  134.  Projxjrtion  of  fine  given  to 
(rourt  m*»ssengor,  134.  Gaika  tribe  key  to  whole  native  question  ;  if  we  fail  in  legislating  for 
them,  will  fail  among  oth(T  tiibes,  135.  "Would  allow  native  law  up  to  certain  point,  and 
after  that  endeavom-  to  bring  thtan  under  colonial  law,  135.  Special  legislation  in  reference 
to  native  marriages,  135.  Adultery  among  heathen  manied  women  135;  how  illegitimacy  of 
offsi)ring  is  wipe<l  out,  136.  Keporl:  of  Sandili  nt)t  I'Mdng  the  son  of  Gaika,  although  recognised 
head  of  Gaikjis,  13(5.  Eftects  of  (b'uukenness  among  the  Giiikas,  136.  Restriction  should  be 
I)lae.ed  on  sale  of  intoxicants  amtmg  them,  13(i.  Kafir-l)eer  drinking,  in  olden  time,  "WTW  limited 
to  old  men ;  milk  the?  one  great  Inrveragt;  at  feasts,  13().  Giiika  tribt?  sent  across  the  Kci,  will 
be  trouble  to  colony,  unless  placed  und(?r  wise  control,  137.  Opinion  on  circumcision,  intonjano 
and  lobola,  1IJ7.  Missionary  bodies  opposed  to  lobola,  137.  Kafirs  do  not  consider  English 
iiianiage  crTcmony  so  binding  as  lobola,  137.  Putting  down  lobola  in  present  condition  of 
jH'ople  wr)uld  increase  immonility,  13S.  Ln^ading  feature  in  Kafir  laws  is  power  of  chief,  138. 
Cattle  killing  delusion  was  d(H>ply  laid  plan  among  the  chiefs,  138,  140.  Proverb  among  Kafirs 
that  poorest  man  can  bring  matters  Ix'fore  his  <!hi(?f,  even  trifles  such  as  theft  of  eggs,  139. 
Popular  chiefs  always  accessible  and  jKitient  in  hi^aring  castas,  139.  Would  like  to  see  minor 
courts  where  smallest  oases  (rould  1k»  brought,  139.  In  Titmskei,  special  legislation  necessary, 
139.  Native  sheriff's  officers.  ^  •'«//« j'/rr^,  139.  Executioners,  139.  Suppression  of  beer-drinking 
})aities,  139.  Native  civil  sei*vice  depai-tment,  14(K  Code  of  hiws  would  correct  some 
magistrates,  140.  Civil  eases  d<^<iided  by  etmneillors  Avithout  reference  to  chiefs,  140.  No  in- 
solvency, 140.  Ties  of  friendship  among  natives  very  strong;  poor  man  generally  assisted,  140. 
N>itiv(?  doctors  and  their  processes  des(;ribed,  141.  Sui)er8tition  of  the  icantiy  141.  Against 
agents  in  native  courts,  112.  Compet(?nt  interpreters  n<»ce.ssJiry,  142.  Pledging  and  lending 
L>f  propei-ty,  142.  Kafir  custom  as  to  ukuloboLi  or  do\*T:y,  143.  Position  of  women,  144. 
Would  recognist»  polygamous  marriages  up  to  a  certain  jioint,  for  sake  of  offsj^ring ;  after  that 
would  (mly  reeogiiise  the  regi.»)tered  wife,  145.  Pcuygamy  vnll  correct  itself  by  littie  wise 
legislation;  if  w«' do  not  act  Imrriedly  it  will  gradually  cease  to  exist,  145.  Registering  the 
iirst  \vi(i)  and  dei;lan*ug  her  ehildren  to  be  heirs,  Avould  simplify  matters,  146.  Obligations 
r((feivt(l  by  tho'<<^  who  aec^^pt  ihizi,  H().  Inuucdiate  abolition  of  jobola  would  be  attended 
with  e\ils,  M6.  Five  ye-ns  wmdd  give  time  to  natives  to  familuirise  themselves  with  law  of 
r<.'gistiati»)n,  117.  Number  of  cattle  given  as  lobola,  147,  148.  Some  objections  against  poly- 
«;aiuy,  I  IS.  liumoi-ality,  M-S.  Fniitful  eau^es  of  litigation  among  Kafirs  are  women  and  ikai:i\ 
119.  Suggested  constitution  of  nativr  eourts,  Htl.  When  chiefs  are  rtH.'Ognised  would  avail 
of  their  ser\'ices,  150.  C(miieillors  wielding  iM>wer  in  a  tribe,  151.  The  Gaikas'  objections  to 
education  of  children,  151.  Fudercunent  of  dissatisfaction  among  natives,  151,  154.  Objection 
to  legalising  or  Banctioning  polygamy,  145, 1 52.   Five  yeai-s  a  reasonable  time  for  natives  becoming 
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familiar  with  proposed  law  of  registration,  153.  The  liiiiitatioii  of  ukulobola  would  encourage 
legal  marriages,  153.  It  would  be  well  to  codify  native  laws,  and  engraft  upon  them  such 
changes  as  would  conniiond  themselves  to  the  people,  154.  Kafir  women  holding  property ; 
l)0cuiiar  case  of  Tyali's  >vive8,  154.  Diiferenee  l>etween  social  relations  of  Kiitirs  and  Basutos, 
154.  Would  have  no  fee,  but  make  registration  as  easy  as  possible  for  Kafirs,  155.  Native 
land  tenure,  155.  Instance  of  chief  arbitrarily  removing  a  man  from  his  gixiund,  155. 
Grants  to  missions  in  Gaika  location;  and  system  of  settling  land  disputes,  156. 
Sore  point  A\ath  Christian  natives,  that  although  thf^y  are  settled  on  mission  lands, 
they  an»  liabl(»  to  be  ejecU^d  in  time  of  war,  t*  ough  they  have  dune  nothing  to  wan-ant 
it ;  this  sort  of  removal  has  resulted  in  disloyalty  of  i)eoi)le  who  if  left  undisturbed,  would 
have  continued  loyal,  157.  Eagerness  of  natives  to  acquire  or  secure  land,  157,  158.  The 
case  of  Oba,  157.  Gnmting  lociitions  to  them,  in  tnist  and  inalienable,  would  be  the  best 
system  that  coidd  bt^  adopted,  158.     Quidificatious  of  reiircsentative  men,  158. 

Chalmers,  W.  B.,  Resident  Magistrate  and  Civil  Conmiissioner  of  King  William's  Town,  p.  201. 
Special  magistrates,  and  their  jurisdiction,  2(11 .  Exercising  judicial  functions  until  lately, 
when  it  was  discovered  they  had  no  i)Owers,  2()1.  Necessary  they  should  have  power  to  deal 
with  native  cases,  or  jieople  will  go  to  their  chiefs  and  headmen,  261.  Hear  native  cases  more 
in  their  own  fashion,  261.  Expenses  at  a  lower  nite  than  in  magistrate's  courts,  261.  Would 
not  allow  agents,  261.  Would  give  special  magistrates  power  to  refer  difficult  cases  to  the 
district  magistratt^'s  court,  261.  Magistrates  understanding  the  Kafir  language,  better  than 
interpreters,  262.  Officials  of  the  court,  262.  Collection  of  revenue ;  aiTcars  of  house-duty 
since  1878,  262.  Titles  and  grants  of  land  not  taken  up  ;  and  causers  tliereof ,  2(>2,  2(57.  Influence 
of  chiefs  diminishing,  but  that  of  headmen  has  tendency  to  increase,  263.  Give  inspectors  of  native 
locations  judicial  powers  in  speciiil  cjises,  2')3.  NumbtT  of  villages,  population,  stock,  and  other 
property,  2()3.  Wo«ld  allow  magistrate  to  deal  with  ukulobola  cases,  264.  Obligations 
created  by  ukulobola,  264.  Vicesrof  the  syst^^m,  2(54.  Limiting  ukulobola,  and  recording 
consent  of  woman  to  marriage,  would  be  well,  2(54.  Registering  marriages,  264.  Correspon- 
dence on  proposed  adjudication  of  cei-tain  native  cases  by  insjHictors  of  locations,  265. 
Suggestions  on  pass  laws,  266,  267.  Vagrancy  law,  267.  Land  tenure  amongst  thti  natives ; 
how  to  settle  cases  of  titles  and  ([uitivnts  in  aiiear,  267,  26S.  Tribal  title  (Kama's),  26S. 
Villages  and  commonage,  2(58.  Municipal  njgulations,  268.  Land  comi;  to  deal  with  land 
disputes,  to  be  as  simple  and  accessible  to  native  as  possible,  269. 

Crouch,  Jonx,  Trader,  residing  at  Iduty wa,  i>.  459.  Lived  in  Kafirland  for  32  years,  and  has 
knowledge  of  laws  and  customs  of  Gcalaluis,  Fin  goes,  tind  Tembus ;  no  substantial  difference 
between  them,  459.  In  blood  cases,  if  man  murders  or  injures  another,  cattle  paid  go  wholly 
to  chief,  459.  In  case  of  injury  to  chief's  own  family  he  docs  not  diaw  any  portion  of  fine, 
on  the  principle  that  no  nuin  can  eat  his  own  blotvi,  459,  460.  Trial  of  wise  of  murder,  4(>0. 
Cases  of  assault,  460.  Cases  of  theft  dealt  ^ith  by  Kreli,  461 .  Form  of  procedure  in  dealing 
^dth  native  erases  from  Ixjginning  to  end,  461.  The  tiger  tail,  461.  Spoor  law,  known  from 
time  immemorial,  462.  When  carried  out  by  natives  themselves  it  is  a  good  law,  but  should  not 
be  applied  to  Emopeans,  462, 463.  Changes  in  condition  of  the  Kafir  people  in  hist  thirty  years, 
4(52.  Murder  not  common  amongst  them  ;  only  in  witchcraft  cases,  462.  Instances  of  torture, 
462.  Burial  of  a  living  cliild  with  its  dcAd  motht^r,  4(53.  Never  known  of  prisoner  of  war  being 
kept  alive,  463.  War  doctors,  4(53.  R(»latives  of  a  thief  have  to  make  good  a  theft,  4(53. 
Kafir  laws  afford  good  j)roto(?tiou  to  lif<»  and  property,  4(53.  Would  reconnuend  written  cod(j 
to  Ik)  prei)ared,  463.  No  difficulty  in  way  of  their  being  administered  by  magistrates,  4(53. 
Englishmen  in  the  Dependencies  should  bo  subjected  to  such  laws  as  natives,  with  exc<i]>tion  of 
spoor  law;  woidd  not  consider  this  any  hardship.  464.  Pass  law  a  good  law,  4(54.  Wine  and 
spirit  law  gt)od  one,  but  mitives  find  fault  with  it,  4(54. 

CuMMiNO,  W.  G.,  Resident  Magistrate,  Xalang»i,  p.  377.  Inhabitants  of  district,  Tembus,  Fingoes, 
and  few  Euroi^an  traders,  377.  In  admini8t<»ring  law,  native  laws  and  customs  followed,  377. 
Tembus  and  Kafir  laws  similar ;  customs  of  ukulobola,  marriage,  polygamy,  circjumcision  and 
intonjane,  the  same  as  i)ractised  in  the  eolony,  377.  Chiefs  hiid  right  to  decidi?  cases,  bt»tli 
civil  and  criminal,  with  appeal  or  refer(»nce  to  the  magistrate,  377,  378,  381.  Sometimes  chiefs 
decisions  revers'.»d,  378.  Principle  of  Kafir  law,  that  man  is  guilty  mitil  he  proves  hiinst?lf 
innoc^ent,  378,  382.  Mode  of  trial  and  punishment,  378.  Com}>ensation  in  cases  of  stock 
stealing,  379.  Fines  should  be  optional,  either  money  or  stock,  379.  All  cases  should  go  to 
magistrate,  except  those  of  people  imder  chiefs  who  hav(»  jurisdiction,  379.  liiberty  to  take 
opiTLion  of  i)eople  in  court,  but  not  to  be  bound  by  it,  380.     Cross-examining   prisoner,  379, 

380.  Review  of  cases,  380.  Syst<»m  of  trial  by  jur>%  380.  Sah*  of  cattle  i)aid  as  fines,  381. 
Annexation  of  Emigrant  T<?mbiiland,  381.     Chiefs  who  exercise  jurisdiction  over  their  i>eople, 

381.  No  n<»eessity  for  agents  in  native*  eouiis;  would  recommend  simple  and  inexpensive  form 
of  in-ocedure,  382.  *  Kosaiia  and  headmenappoint4?dby  Government  should  have  power  to  hear  petty 
(dvil  <j/iS4;s,  sueh  as  tresspass,  ukulobola,  theft,  adultcny,  divorc(\  inlieritauee,  and  so  forth,  382. 
Re<Jonmiend8  perpirtnalii^n  of  ukulobolti  and  polygjimy,  and  recognition  of  ])otli  by  hiw,  382. 
Ukulobola  and  th<»  obligjitious  it  creat<»s,  3S2.  PolygJimy  and  its  Iw^rK'fits  and  i)nicticiil  o-il^-,  383. 
Registtuing  marragfs  and  ukulobola  might  hav(»  some  advantages,  but  would  not  stoj) 
jjolygamy ;  tliat  must  be  done  by  moral  infiuen(«i  and  ttraching,  383.  Schools  and  mission 
stations  should  be  iucrcased,  3S.3.  Witt^hcraft  ])nK'tiscd  veiy  s(»ldom,  383.  Xot  wise  to  enforce 
registration  in  pn?s«'nt  <;ondition  of  native  tribes,  3S3.  Tliinks  polygamous  wives  have  nioi*e 
paiumours  than  monogamous  wives,  3.S3.  Scirxnle  cimdition  of  the  Kafir  woman,  383.  Ijjind 
tenure  and  settlement  of  va<'ant  lauds  in  Euiigiiint  Tembuland,  3S4.  Settlement  on  the  farm 
syst>2m  uutler  ln-adneni,  3S4.     Individual  title  on  certain  (jonditions,  a*<  to  improvements,  3S4. 


Rc'cognitlon  of  grants  made  by  <'hiefs,  3So.     Kosana*s  case,  386.     Operation  of  the  spoor  law, 
386.     A  protection  to  frontier  farmers,  386.     Improved  native  huts,  386.     Mission  stations  in 
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Xalanga  district,  387.  Securing  rights  of  the  pwplc,  387.  Industrial  schools,  387.  Town- 
shij-S  at  scat  of  ma^stracy,  387.  Municipal  govoniniont.  387.  Prohibition  of  sale  of  liquor 
to  natives,  387. 

Dashe  (a  GaikaJ,  bom  at  01ii)hant'8  Hook ;  circunicisfd  at  the  Chuniio  about  56  years 
ago,  p.  79.  Son  of  a  cunuuon  man  by  first  wife ;  his  mother  diiven  away,  because;  of  dis^mto 
as  to  do>^ay,  79.  In  many  cases  of  disput<*s  a])out  cattle,  whon  a  man  has  died  without  issue, 
the  matter  is  scuttled  by  the  chii^f,  79.  Th(;  rite  of  circumcision  and  its  accompaniuients,  80. 
Privileges  of  the  ahakurftiy  SO.  Counsel  given  to  the  boys,  80.  Maniage  and  its  incidents,  81. 
Cattle  payments  ;  the  fatlicr  must  "  eat  the  blood"  of  his  daughtt.T,  Kl.  Native  fatlu.T  helps 
the  sons  to  gt;t  man-ied,  and  expects  to  get  c^ittle  for  the  girls,  81.  Comparison  between 
Euro^wan  and  native  laws  and  t!Ustoms,  82.  Common  thing  for  married  women  to  t<'ll  their 
husbands  to   get  other  wives,  97. 

Dick,  R.  J.,  Special  Magistrate?,  Tamacha  District,  King  William's  Town,  p.  172.  Native 
locations  comprise  Toises,  Siwanes,  Umfuzas,  Jalis,  and  Izili,  1<2.  Tribes  are  secjtions  of 
Gaikas  and  Ndhlandies,  Fingoes  and  Gcaleka  refugees,  172.  Native  law  administered  amongst 
them,  but  without  any  legal  authority,  173.  Proportion  of  civilized  natives  is  one-fifth  to  four- 
fifths  of  s«'mi-civilized,  173.  Signs  of  progi-ess  amongst  them  ;  some  rise  to  positions  of  tnist, 
173.  Drinking  a  growing  evil ;  no  liquor  sliould  be  sold  in  any  location,  174.  Spoor  law,  174. 
Extimt  of  land  held  under  individual  teimn?,  174.  OwT^iers  of  fanus,  ami  produce  growTi,  174. 
IjOj'^alty  8ho>%'n  by  native  grant(?es  and  lesse(»s  during  late  disturbanciJS,  17-5.  System  of  super- 
vision by  inspectors,  17'">,  180.  Ukulobola  defined,  17.).  Imj)rudcnt  and  impossible  to  put  it 
do\\ni,  170.  Registration  of  native  maiTiagcs,  170,  178.  DitHculties  arising  out  of  questions  in 
regJird  to  succession  to  j)roperty,  177.  Consent  of  women  in  cases  of  uuin-iage  and  limitation 
of  lobohi,  179,  181.  Selection  and  powers  of  headmen  in  native  villages;  many  cases  heard 
and  determined  by  them,  180.  Form  of  procedure  followe<l  in  special  magistrate's  courts,  181. 
Should  have  authority  to  deal  A^th  ciWl  cases  according  to  native  law,  181.  Principle  of 
donation  or  gift,  182,  183.     Forced  man-iages  and  divorce  cases,  183. 

Driver,  C.  H.,  Resident  Magistrate  for  district  of  Glen  Grey,  p.  324.  As  sup(»rintendent  of  Glen 
Grey,dutie8  were  collecting  taxes  and  settling  land  disputes  and  disputes  of  all  kinds;  hadno  .st^itute 
authority;  acted  as  arbitrator,  324.  Followed  Kalir  customs,  obtained  by  hearing  evidence 
and  through  experts,  324.  Not  advis*ible  to  act  wholly  upon  native  hiws;  in  many  resi)ects 
such  as  should  not  be  kejjt  up,  324.  Colonial  law,  pure  and  simple,  could  be  applied  here,  324, 
328,  329,  333.  Penalties  impos(d,  324.  Restriction,  but  not  prohibition  of  sale  of  liquor,  325. 
Vagrancy  Act,  and  tresjmss,  32  j, 328.  Pass  law :  mor<* issuers  i)f  jmsscs  required,  320.  Syst(?mof  trial 
by  native  jiu'ors  and  circuit  courts,  32r),  320,  329.  Kafir  law  of  collective  responsibility  not  a  good 
one;  does  not  act  upon  it,  320.  Yalueof  a  eodeof  laws,  32().  Native  assessors  not  required,  320 
School  natives  o2)posed  to  circiniicision,  intonjune,  beer-drinkings,  and  polygamy,  and  if  consultf^d 
would  put  a  stop  to  thtMU  by  law,  320.  Natives  of  the  district  have  been  under  colonial  influence 
for  some  time,  and  mon*  prepjired  for  colonial  law,  32().  Consider  present  mode  of  pro<'odui-e 
simple  enough,  327.  People  advancing  in  ciA-ilization,  adopting  use  of  clothing,  building  more 
substantial  houses,  and  imgating  more,  327.  Opinions  of  the  hetidnu'ii,  328.  Serving  of  sum- 
monses, 328.  Think  nativt.'S  of  the  district  coidd  be  successfully  govt^mcd  by  colonial  law  and 
no  difficulty  in  getting  them  to  accept  it,  328,  329,  333.  See  no  objection  to  ai)plication  of 
colonial  law  of  inheritance  to  them,  32K.  Kafir  law  only  acknowledges  one  wife  (the  great  one) 
in  matt<*r  of  iidieritance ;  man  provides  for  the  other  houses  during  lifetime  ;  after  liis  death  they 
have  no  claim  on  his  estate,  328.  Practically,  estates  of  decjeased  natives  are  administered 
under  Act  18  of  bS^H,  328.  SyvSti»m  of  ukulobola,  329.  Percentage;  of  polygainists  in  the 
district,  330.  Ought  not  to  recognize  polygamy,  330.  Instances  of  succession  to  projH'rty  and 
dispuU?d  inheritanee,  330.  Registration  of  the  one  wif(f  only  desirable,  331.  If  (xmils  refuse 
to  entei-tain  wist  s  of  ukulobola  and  polygamy  it  woidd  hav(*  effect  of  lessening  those  practices, 
332.  Land  in  district  occupied  by  natives,  with  exception  of  one  fann,  owned  by  white  man,  333. 
Original  granted,  Pangela,  sold  it,  with  consent  of  Government,  333.  Natives  value  possession 
of  title  deeds  ;  would  not  vahu;  lots  of  ground  if  small,  but  wt)uld  appreciate  ■  small  farms,  333. 
Land  in  the  basins  known  as  Guba.  Donga,  and  (iunqu,  suitabh;  for  agricultui-al  immigi-ants,  334. 
Good  thing  for  natives  to  have  in  their  neighbourhood  respecjtablt;  Euroi)ejnis ;  they  imjirovc  them 
by  example,  and  cut  them  oflt'  from  influence  of  their  chiefs,  334.  Individual  title  not  to  be 
granted  to  natives  before  they  ask  for  it,  331.  In  surveying  allotments,  follow  as  far  as 
possible  their  present  occu]>ation  of  land,  334.-  J'aj-fr  <ii]:tiiih'il  /o  </•/.'• //rr ;  Rul»?8  for  the 
regulation  of  the  Taml)ookie  Location,  frjimed  by  Mr.  Judge,  334,  330,  33i),  337. 

Duke,  Gkorge,  Trader,  Cofinvabn,  Emigi*ant  Tembuland,  p.  304.  Trad<Kl  amongst  Teinbus  for 
last  15  years;  tribe  v.as  then  governed  by  chi(?f  Matanzhna,  aided  by  Mr.  Warner,  on  whose 
advice  the  (;hief  gener/dly  wcted  ;  there  was  good  prot« ction  for  life  and  juopeity,  304.  AftCT 
Mr.  E.  Wanier  left  oflic<»  there  was  a  chang-* ;  the  people  did  not  work  in  hjunaony  with  his 
successor,  and  became  unsettled  and  lawless,  304.  Mataiizima's  friendly  conduct  on  outbreak 
of  rebellion,  304,  305.  Chief  is  a  heathen  and  a  ]»olygainist,  305.  T'kulobola  and  maniage 
according  to  native  custom,  3<)5.  Case  of  ill-treatment* of  wife  by  husband  sometuues  brought 
before  chief,  and  how  disposed  of,  .3()5.  Time  to  attempt  supijression  of  polygamy  not  yet 
arrived,  300.  Ri'gist(M-ing  one  wife  might  answer,  but  if  rashly  put  in  force  would  irritate  the 
peo])le,  300.  Colonial  law  not  suited  to  their  j;resent  condition,  300.  In  the  colony,  natives 
might  be  governed  by  colonial  laws,  as  they  have  no  chiefs,  300.  If  native  law  was  applied  in 
Tembnland,  would  make  it  applicable  to  all  residents,  black  or  white,  300.  P«  rsonally  quite 
prepared  to  be  subject  to  it,  300.  Xsitive  law  in  re«rJn-d  to  ooeup;.tion  of  l.ind,  ,"07.  Punish- 
ments for  trespass,  ;507.  Imi)rov«'iiieiits  in  luJ'it.s  of  {\\o  peoj»le.  3f)7.  Not  goo  I  for  a  white 
man,  as  magistrate,  to  a<hninist4'r  native  law,  3<)7.  (jood  loyal  men likf  chief  IVlatanzinai  shoidd 
be  allowed,  to  a  certain  r'xtent.  to  administer  their  ov.n  laws,  with  right  of  appeal  to  British 
resident  or  magi8trat<\  307.  Chi(«f  sends  his  sons  to  the  iidssion  school,  307.  Comlitions  on 
which  witness  holds  his  land,  .3()7.  To  cut  up  and  divide  land  in  erven  would  cause  dissatisfac- 
tion, but  if  each  person  got  his  land  and  grazing  ground  it  would  be  well ;  they  arc  not  as  yet 
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prepared  for  alteration  in  their  system  of  land  tonnro,  ;j(iK.  Tiadinp:  licouso  luiid,  £10  to 
Government,  and  £o  to  chief,  30H.  Collective  responsibility  a  ^'ood  law,  368.  Cases  have  to  ho 
approved  whore  it  operates  to  punish  the  innocent  with  the  piiUty ,  SOS.  White  people  specially 
exemi)ted,  308. 

EnOCOBO  Chiefs  AXI>  IIeadmEX — Vmyndfilwa  fHala  ehi(*f),    Mnnijvh.   f^nhiUl*\    Vnnij    .'ii;fi'dt\  Jiiid 

others  (Am^iqwuti  intty  chiefs  and  headmen),  and  MumMti  (Fin;^'olii:i(biian),  p.  393.     Umgnd- 

hlwa  bom  when  Gnbencuka  Avas  i)amniount  chief  of  Tembu^ ;  tiibe  llien  occupied  country  frcui 

Tsomo  to  Idutywa,  including  what  is  now  Bomvsinaland,  3J)3.     Anions;  the  T(?nibus,  jfreat  chiefs 

made  the  laws,  but  when  they  did  so,  called  together   the;  iH^ty  chii-fs,  and  after  consultation, 

Ittws  were  adopt^^l  and  made  kno\>'n  to  j^eojile,  3f»3.     IIow  tnals  arc  <'.ondu<ted,  393.     Accused 

jKjrson  questioned,  and  has  right  to  ask  questions  tluougli  chief  ;     advantage  of   the  system, 

393.     In  blood  (aswmlt)  cases,  no  one  but  the  chief  can  settlt> ;  for  the  blood   l>eloiigs   to    the 

chief,  393.     Fine  goes  tocliief ;  assjiulted  man  gets  nothing.  393.     In  faction  lights  l»oth  iMirtics 

fined,  and  tines  go  to  chief,  393.     If  man  disobeys  order  of  chief,  iMirty  is  sent  out  against  him  ; 

he  mayfly,  and  escjipe  to  another  chief,  Avho  i»rot(*cts  him,  but  if  his  wittle  are  intercepted,  they 

can  be  taken  and  go  to  his  chiiif,  393.     Raix;  another  ofFence  tried  by  chief,  393.     Adultery  an 

offence  ;  fine  goes  to  husband,  393.     There  can  1k«  no  charge  of  adultery  against  a  husband,  394. 

Son  beating  father  or  mother  is  grave  offence :  »i  fine  iTn]>osed,  and  if  hue  cannot  be  paid  he  is 

driven  away,  3m.     If  man  ordered  to  lie  lined  by  Ij^s  eiiiei'  tak.  >  «)ut  assegais  to  resist,  an  impi 

would  1x5  scmt  to  kill  him  without  any  trial,  394.     When  a  man  apprt»hen<led  giv«.:»  liouol*'  or 

resists  he  may  be  thrashed,  394.     Spoor  law   not  Tembu  law,  but  now  pm(!tise<l,  394.     Many 

custems  am(mg  different  trilws,   such  as  Tendms,  Pondos,  Gcalekas,  and   Zulus,  which  arc? 

similar,  smili  as  polygjimy,    ukulol>ohi,  intonjane,    and   cinjumeisicm ;  the  Zulus  an  exception 

M-ith  regai-d  to  circumcision,  .394.     Evil  of  intonjane,    394.     Ukulobola  unobj.etionable,   394. 

Cattle  jjassing  forms  link  of  friendship  between  families,  394.     l*aym<»ut   of  ukulobola  distiu- 

guislies  mari'ied  woman  from  a  mistress,  391.     FrircMMl  mamages,  394.     Native  law  with  r«"g:ii*d 

to  inheritance,  39tj.      Native  custom  with  regjird  to  laud  t«  iiui-e,  39.3.      Tribal  tenure,  the  huid 


Elliot,  Major  Henry  George,  Chief  Magisiiat^',   Trmbulai:(l,    p.    410.    Govmiment    of   the 
territory'  carried  «m  upon  authority  of  the  CajK'  Colony,  (ronci-ded  io  it  by  chiefs  and  yx'ople, 
410.     System  answered  Avell  for  four  yeiu's,  410.     Recently   infoniK'd   by   (yovernment  tlnit 
magistrates  had  no  jurisdiction,  and  could  only  hear  cases  as  arbitrat<u's  (//aV  correspondence 
put  in,  p.  429).     Conditicms  made  with  Tembu  chiefs  when  tlu-y  eame  under  the  Govenuuent, 
411,414,425.     Parties  to  a  suit  can  elect  whether  the  chief  shall  hear  the  ease,  or  bring  it 
direct  before   a   magistnite,   411.     Kecommends  that  chiefs   continue   to  exercisf;   power   of 
arbitrating,  411.     Natives  fond  of  litigation,  411.    Little  risk  of  injustice,  as  people  understand 
they  have  right  of  appeal,  412.     Few  chiefs  act  in  de.spotic  or  arbitmiy  mmmer;  as  much 
under  influence   of  public  oi)inion  as   statesmen  in  ei\alized  countries,  412.     Circuit  couit, 
recordership,  or  si)eci>il  court  of  app<»al  should  Iw  established  for  the  territory,  412.     In  favour 
of  jury  system,  412.     Courts  shoidd  be  as  simple  and  inexp«'nsivt;  as  iK)ssible,  412.     Permanent 
law  officer,  to  i»rotect  interests  of  natives,   desirable*,  412.     ('apital  punishment   for  murder 
luidesirable  :  imprisonm(»nt  outwde  the  t<'nitory  far  more  dcteirent,  413.     Compensation  and 
fines,  413.     If  sj)ccial  code  of  laws  framed,  not  dissimilar  to  that  at  present  in  use,  chiefs 
would    1k>  able   to   administer  cases  according  to  it,    413.     lnqM»rtant  that   jKiwer  of  chiefs 
should  be  lessened,   wherever  it  can  be  done,  413.     Radi(.'al  chargt^s  unwise  at  pi-escait  time, 
413.     Cases    where    natives     and    Europeans    are     both    involv<Hi,     413.      Chief    Xquilisf)'s 
representation    in    regard    to     no    compensiiti(m    Inung     given     to    losers    of    projx^rty, 
413,  431.     Native    mode    of   examining   the    jnisoner   a    good    one,    413,    414,   419.     »Spoor 
law    dcsirabh;;   woidd  place    Euroix^ans    undtr    it,    414.     Eej)resc*ntati(»n    of    the    territoiy 
in    Parliament,    414,    423.     Conditions     under     which    Gangelizwt?     and     Dalasile    becann.' 
subject    to    Govenmient,    414,    42o,    420.      Constructirm    of    the    fifth     section    in     regard 
to  people  having   the  right  either  to   take   their  wises  to  a  magistral'   as  a  court  of  first 
instance,  or  to  the  chief,  414,  415,  428.     Com-t  of  the  chief  magistrate  a  court  of  apT>enl  in  all 
cases,  both  European  and  native,   41«5,  419.     Murder  wises,  4i.j.     Mixture   of  judicial  and 
(executive  fimctions ;  separaticm  could  not  be  eiFe(;ted  without  lessening  p(»wer  of  chief  magis- 
trate in  native  mind,  410.    Witehcmft,  and  witchcraft  cas(»s,  410.    Flogging,  417.    Confiscation 
of  proi>eriy,  417.     Sjyoor  hiw  and  how  api>lied.  417,  41.s.     Townshi])s  might  be  exempted  from 
its  ojH^raticm  by  i:>roclamation,  419.     Selection  of  headman  and  jurors  or  assessoi's,  419.     Kalir 
law  baw'd  on  i>i"*'oedents,  420.     Insolvency  eases,  420.     liook  debts  eoiitractwl  by  natives  not 
recoverable,  420.     Pn)missory  notes,  420.     Native  law  well  ad"pte<l  to  requirements  and  condi- 
tions of  the  iK»oi)le;  purely  a  law  of  equity,  and  geneially  eases  equitably  dei»ided,  420.     How- 
it  deals  with  ofl'ences,  such  as  umrder,  assault,  i-ajx',  seduction,  abduction,  malicious  injurj-  to 
property,  arson,  smelling  out,  slander,  and  n'ceiving  st<)h*n  goo<ls,  421,  423.     Laws  shoidd  be 
(Kxbfied,  422.   Exj^editint  to  givt^  chiefs  some  judicial  functions.  422.    Kelationshij)  of  £uroxM»iis 
living  in  the  territory  to  the  laws,  422.     Pass  hiws ;   not  liked  by  tlie  natives;  one  of  thi» 
objections  to  their  going  into  the  colcmy  as  lalx)urers,  422,  423.     Spoors  tnictni  into  Pondoland, 
423.     Constituting  the  territories  Ix'tween  the  Kei  and  the  I'mzimkidu  into  a  sejMirate  jjrovince, 
423.     Qualifications  of   offi<;ers   for  the   native  service,  423.     Registration  of   mairiages   and 
limitjition  of  dowiy  und«»sirable,   423,  424.     Majority  of  natives  in  Teiubuland   oppt^sed   to 
indi\'idual  land  tenur<»,  424.     Extremely  jealous  of  a  suivi-y  being  made,  424.     Should  wish 
become  gencni^  would  like  to  see  in<lividual  titlf  grantt  d,  niidcr  en  tain  restrict  ions  ami  condi- 
tion,   424.     Proposes!  grant  of  fainis  to  the  chiefs  Kosana  and  (ianyelizwe,  ami  iifjtive  fanner** 
who  have  (!ertific;.tes,  424.    Townshij)  at  Xaliiisga  and  in  the  Eiigcol;o  District,  420.    Advocatt* 
establishment  of  model  farms  at  siutable  jHnnts,  42.').    Industrial  schools,  Vli).-  -I'uj;ers  apjuiahd 
to  evidcurc : — Conditions  on  which  Tembus  became  I^ritish  subjects;    Dalasile's  proposals; 
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Corresi>ondciice  of  Secretary  for  Native  Affaii's  ou  Gangelizwo's  position ;  and  on  jurisdiction  of 
magistrates,  42.3  to  430.  Lists  of  cases  tried  by  chiefs  and  headmen  in  the  district,  430. 
Extiudition  Tivatv  >vith  Pondoland,  431. 

Fielding,  R.  M.  B.,  Special  Mapristmto,  Middli^  Drift,  p.  199.  In  1840  ser\x'd  as  levy  officer; 
afterwards  as  superintendent  of  polict* ;  in  1853  was  si>eci»il  niaf|:istrate  for  Tzjitzoi's  tribe  ;  and 
in  1806  for  Kama's  tribe  at  Middle  Drift,  »nd  continued  theie  to  present  time,  p.  199.  In  l8o6 
was  collector  of  taxes,  and  arbitrated  Ix'tween  the  people  who,  if  not  satisfied  with  decisions, 
could  appeal  to  magistrate  at  King  William's  Town,  199.  Tried  criminal  o^ses,  and  fined  or 
sentenced  to  imprisonment,  199.  Marriage  and  divorce  and  disputed  dowiy  cases  also  dealt 
'with ;  administered  Kafir  law  aciiording  to  Maclean's  Com])endium,  200.  Did  not  call  in 
exi)erts,  or  allow  councillors  to  sit,  and  does  not  think  natives  could  in  any  way  aid  the  Coui-t 
as  jurora,  200.  Only  wammt  for  dealing  with  cases  was  cii'culars  received  from  time  to  time 
from  Government,  2(M).  Continued  the  practice  unaltered,  since  the  annexation  of  Katfraria  to 
the  Cape  Colony,  201.  Agents  in  su(^h  coui-ts  unadvisible,  201.  The  headman  is  chief  Kama, 
who  bears  good  chai*acter  among  the  people  of  his  trib(?,  and  uses  his  influence  to  induce  them 
to  adoi)t  civilization,  201.  Thinks  Coloni>il  law  should  be  applied  to  all  locations  and  all  tribes 
imd(;r  Government,  202.  Suppression  of  such  customs  as  eircumcision,  intoniane,  and  ukulo- 
bola  would  not  be  resented  by  the  jwoph* ;  they  might  grieve  over  them  at  hrst,  but  after  a 
time  get  over  that,  and  not  think  much  about  it,  202.  Kama's  tribe  excc^jjtionally  docile  and 
obedient,  203.  Influeuct)  of  missionary  work  has  been  grtrat ;  Chi-istianity  and  education  on 
the  increase,  204.  Practice  of  ukul(jl)ola  and  polygtimy  ;  heath**ns  look  upon  ukulobola  as  an 
essential  to  maniage,  and  if  wittle  do  not  pass,  they  regard  a  connection  as  illegal  and  immoral, 
204.  Registration  of  man'iagtjs  would  be  a  good  lueasm-e,  204.  Putting  unni  in  prison  ior 
polygamy  would  not  stop  the  practice  at  once ;  if  there  were  jMiualties,  they  Avould  still  continue 
their  cust<mi,  204.  Kjima's  location  consists  of  thirty-two  villages,  with  headmen  in  each, 
whose  duties  are  to  seize  stolen  c^ittle,  reij(jrt  arrival  of  strangers,  and  bring  cases  of  dispute 
to  magLstrate ;  in  fjict,  act  as  policemen,  20i).  Crimes  veiy  few,  and  not  serious,  20a.  Diffi-. 
culty  in  enforcing  municipal  reguhitions,  206.  No  land  held  on  individual  tenure,  207, 
Sutreession  to  projK'riy  when  a  man  dies  leaving  several  wives,  20(J.  Cases  when  women  have 
taken  up  land  after  husband's  death,  204.  Civil  Coiiniiissionor  and  one  or  two  luagistnites 
might  form  Native  Land  Court,  an<l  have  power  to  consent  to  alienation  of  land  from  cme 
person  to  another,  207.  Title  to  Kama's  location  in  possession  of  Rev.  Mr.  Walton ;  it  is 
inalienable  as  long  as  i)eople  rtnuain  faithful  to  Government,  207.  Services  rendered  by  the 
trilxs  207.  Mr.  Kayser's  Mission  Station,  Knai)i)'s  Hope ;  objection  to  survey,  207,  208. 
Gaikas  occupied  plots  of  ground  there  for  4o  years  ;  have  their  own  rules  and  sort  of  municipal 
government,  208. 

Fyxx,  W.  K.  D.,  residing  in  district  of  Cathcart,  fornuTly  resident  with  Gcaleka  (;hief,  Ki*eli,  p.  209. 
Acquainted  with  Kreli  and  his  peoj^le  from  childhood,  2()f).  History  of  the  cattle-killing  scheme  in 
18o7,  devised  by  chiefs  to  combine  natives  against  the  whit^»  man,  2()9,  270.  Kreli  blamed  prophet- 
ess who  misled  them,  270.  Powers  as  British  resident  with  Kreli,  270.  Kreli  to  a'l  intents  an 
independent  chief,  270.  His  system  of  government,  270.  I^aw  regarding  th(^  daught^^TS  of  chiefs 
going  back  to  their  family,  270,  271.  Relation  of  councillors  to  ehief,  271.  Kreli  and  Gangelizwe, 

27 1 .  Charge  of  witchcraft  brought  against  councillors,  27 1 .  Practices  connected  with  witchcraft ; 
smelhng-eut  of  Maki ;  and  Bamela  bunit  to  de  ttli,  271.  In  the  Deiwudoncies  would  have  code 
basod  on  Kaiir  law  ;  within  the  colony  apply  Colonial  law,  272.  S£K)or  law,  272.  Look  upon 
ukulobola  as  simply  matt<ir  of  contract,  and  treat  it  as  su(;h,  272.  In  regai'd  t^)  marriages 
W(mM  only  recognise  one  wife  in  the  colony,  272.  Present  time  inojiportune  for  introduction 
of  changes,  272.  Laws  sliould  be  fully  explained  to  natives ;  this  has  never  yet  K^en  done 
pro])erly.  272.     It  should  be  done  by  luen  thoroughly  understiinding  nature  of  the  people, 

272.  All  elans  not  alike :  some  marked  difference  in  each,  272.  Code  of  laws  would  be  a 
check  as  well  as  an  assistiince  to  magisiirat<is,  273.  Advantages  of  havmg  intelligent  natives  as 
assessors,  273.  Does  not  think  intonjano  and  cii-eumcisiim  should  be  treated  as  (criminal 
offences,  273.  -Allow  them  as  lonii:  as  done  privat(4y ;  they  are  regarded  by  tribe  as  of  import- 
ance, 273.  Different  native  dances,  273.  Preventing  polygamy  would  eaus<3  gi*eat  confusion 
and  give  GovernuK^nt  mutrh  trouble  ;  should  be  overlooked  for  the  present,  274.  Women  much 
att4ichc<l  to  their  customs,  274.  Pride  thcmsehes  on  cattle  being  paid  for  them,  274.  Forced 
marriages  more  frequent  than  formerly,  274.  Instances  of  Kreli's  daughters,  274.  Apju'oves 
of  Natal  systtjm  of  limiting  dowry,  an<l  prcvsenc-e  of  otheial  witness  at  marriage.  274.  Tkulo- 
bola,  a  simple  pui'cliase  and  Siile,butereat(is  rclatiimships  and  obligations,  274,  "21, 'j.  In  favour 
of  compulsory  registration  of  nil  marriages  in  the  colony,  and  weidd  do  so  in  tho 
Dependencies  when  practicable,  27r>.  Liable  to  create.' suspicion  and  disturbances,  275.  Qtinenil 
stat^  of  morality  among  tlu!  Katirs,  27.'>.  The  essentials  to  a  Katir  mai-riage,  276,  277. 
D* ) wry  for  comiiK 111  girl  eight  or  ten  hi-ad  of  cattle;  for  chief's  daughter  fr<jm  sixty  to  one 
hundrcid,  27(i.  Native  law  of  inh(Titance  suits  theui,  and  very  fiirif  examincMl  int4);  shcmld 
be  legalised  in  thii  I)ept;ndencies  as  well  as  in  the  <!olony,  276.  Instances  of  succession  to 
propirrty  and  questions  connecjted  with  marriage,  277.  Individual  land  tenure  good  in  tho 
colony,  but  not  in  Transkei,  277.  System  of  native  villages  might  be  improved  upon,  277. 
Make  posse*ision  of  land  a  thing  a  man  should  work  for,  278.  Thii'ty  jieres  arjible  land  for 
gardens,  278.  Woidtl  give  title  to  locations,  in  the  name  of  trustees;  and  let  the  people  choose 
their  own  trust^^es,  278.     How  land  (juestions  are  settled  betwectn  natives,  277.     Jiiind  looked 


of  exchange  canied  on  between  thiev(»s  in  different  trilxs,  280.  In  native  eases,  luode  of 
procedure  veiy  simple,  280,  281.  Natives' opinio'i  of  magistrates  and  agents,  280.  One  half 
of  cases  explained  by  judges  to  natives  not  understotvl,  280.  Right  of  examining  and  cross- 
exanmiing  witnesses  as  W(41  as  plaintiff  or  defen<lent,  281.  Cii'cuit  eouri^s  in  the  Deiieudencivs 
undesirable.  281.  Loyalty  to  chiefs  a  ti-ait  in  Kaiir  chaiiK^ter,  281,  Cliiefs  require  oceu^Nition, 
and  without   so.iiethiu.'j:   to     dtj    becoun*    restL'Ss,    281.     Suggests   thwy   should  attend  office, 
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and  bo  present  at  hearing  of  caseSf  281.  Mode  of  eliciting  opinions  of  natives  as  to  proposed 
changes,  282.  Village  government,  282.  Christianity  among  the  (Jcaleka  tribe,  and  the  Rev. 
Tiyo  Sogas'  influence,  283.  Kreli's  opinion  of  school  people,  283,  Reason  for  the  Gciilekas 
adopting  European  clothing,  283.  Kreli's  sons,  and  prosi)ect  of  the  tribe  adopting  civilized 
customs ;  their  probable  nmnerical  strength,  283.  Tlie  credulity  of  Kafirs,  and  how  reports 
are  spread,  284.  Influence  of  the  witch  doctors  ;  female  doctor  lefl  the  army  at  Ibeka,  284. 
Customs  in  regard  to  burial  of  the  dead,  284.  Thtj  late  Gnika  chief  Anta:  his  burial-pla^x^ 
U8c»d  Jifl  a  C4ittle-ki-aal  by  a  fanner;  sacrilege  detiply  felt  by  the  Gaikas- -matters  apparently 
so  trivial  often  cause  deep-seated  discontent,  285. 

Oaxoeltzwe,  pai-ainomitchi(;f  of  thoTembus,  and  (jomicillors  and  lietulnion,  Umtat^i,  Tembuland,  p. 
432.  Rtateiiuiit  i"<'gardiiig  <les(?ondant>'  of  Euroi>ojiTis  supposed  to  have  bwm  wrecked  on 
eojLst  of  Kafli-fu-iu,  432.  Tribes  under  Gun  gel iz we,  Tfinbus  and  Fiugoes;  all  live  under  wiiue 
law,  433.  Maimer  t)f  agi*eeiiig  to  change^  oi  laws,  433.  Pimishments  inflicted 
on  wrong  dfiers,  433.  Blood-casc^s  tried  at  the  "  gix'at  place  "  by  thft 
councillors,  433,  442.  Form  of  procedure,  433,  431),  437.  Since  tribe  oame  imder  Government 
wit^jhemft  vmuvh  not  uIIowcmI,  and  bh^od  cases  are  taken  to  magistrate,  434.  Land  and  boundaiy 
disputes,  and  eases  of  fighting,  when  very  serious,  also  go  to  magistrate  ;  all  other  cases  go  to 
chief,  434.  Fonnerly,  if  a  man  was  dissatisfitMl  with  decision  of  a  small  chief,  he  apjK-aled  to 
Gangelizwe ;  now,  if  he  is  not  satistiod,  lie  apj^eals  to  the  magistrate,  434.  How  fines  ar<» 
leviixl,  434,  43iS.  Spoor  law  cases,  434.  Witchcmft  cases,  435.  False  accusiition  against 
Cutalele,  and  how  Gangt.'lizwe  saved  his  life  and  prevented  his  property  bcung  tiiken,  43.3. 
Charge  of  witchcraft  against  a  wife,  43().  Punislunent,  walking  blindfold  over  a  precipice, 
430,  Opinion  of  the  syst^-m  of  trial  by  jurj-,  43(5.  False  'witness,  adulteiy,  divorce,  437. 
Right  of  appeal  has  become  the  law,  and  Tembus  abide  by  it,  but  only  bad  mm  appeal,  437. 
Satisfaction  with  tlu;  magistrates  and  the  law  they  cany  out,  438.  Punishment  fcr  neglect  in 
pnjnng  hut-tjix  a  grievance,  437.  Ojunions  on  the  liquor  law,  438.  Minor  ciises  going  to  the 
magiptiK.t(?s  in  iirst  inst^tnce.  c..nti-»)y  to  cnnditions  made  with  tribe,  438.  Every  man  in 
Tembuland  knows  condition^  under  which  tli(:v  came  U^  Government  ;  if  any  written  laws  are 
fomid  to  dt'part  from  these  conditions  com})laints  will  exist  and  dissitisfaction  aris<\  43S. 
Xative  cases  should  not  be  con'Uictcd  by  agents  in  coui-t,  43i).  "VMiat  the  custom  of  ukulobola 
is,  439,  440,  441,  442.  Mjuriage  eoremony,  410,  442.  Even  Bushmen  lobola,  440.  Polygamy, 
].osition  of  the  several  wivos,  and  iidieritance  of  property,  440,  442.  Insult  to  a  chief's 
messenger;  tho  '*  Tig(T  Tail."'  442.  Compensation  for  injiuy,  442.  Position  of  a  native 
widow  and  ju-ovision  made  for  hor,  44.').  l'hnhi.mja  e^ittle,  443.  Old  law  Avith  regard  to  tenure 
of  land,  443.  Chief  could  not  sell  the  land  without  consent  of  people,  443.  Might  allow  white 
man  to  occupy  it  :is  his  subject,  but  white  man  could  not  S(»ll  his  right  of  occuix-ition,  443. 
Paramount  chief's  power  to  it^-lo.:ate  land  from  which  he  has  driven  a  minor  chief,  443. 
Oangelizwe's  it?quest  that  lands  vacated  by  those  who  went  into  rebellion  shoiUd  be 
untouched,  and  that  title  should  hvt  given  acknowledging  right  to  the  land  now  occupied  by 
tribe,  444. 

Gkeex,  R(jv.  T.  W.,  missionary  of  the  the  Church  of  Enghmd,  stationed  at  All  Saints,  Engcolx) 
Tembuland.  p.  3h7.  Th(»  station  comprises  2, (MM)  morgen,  given  by  Fubu  for  mission  purposes, 
in  1859 ;  and  before  hxiv  rebellion,  thine  were  following  buildings  on  the  land :  (jhurch  and 
IKirsonacre,  school,  teach*T's  residriu'c,  shop  and  fann  hous(»,  3S7.  Every  building  burnt,  and 
jMTroiiai  pro pi-rty  as  well,  during  r<.'b< 41  ion  ;  now  re-oc(mpying  the  place,  striving  to  rt^build, 
38H.  Other  missions  in  the  (lisiri^-t,  3HS.  Desire  to  have  an  industrial  school :  it  would  increascj 
status  of  the  mission,  dniw  pcnph?  toward*?  it,  and  be  means  of  teaching  the  heathen,  oJSS. 
Propose  to  locat**  natives  on  mission -gi'ound,  in  a  \'illage,  Avith  coumioiwg«»  rights,  38S. 
TIow  to  oc(ru})y  the  vacant  lands,  3.SI).  Settl(*ment  of  Eiu-opean  and  native 
farmers,  3SJ).  Titles  io  mission  lands,  3Sf».  Tudividuul  ti-nure,  389.  Prefer  leasing  lands  to 
occujMJLuts  on  mission  stations,  3.S9.     Dependencies  shoiUd  be  governed  chiefly  upon  system  of 


Europeans  living  in  the  Dependenci(?s  should  be  under  one  law,  and  that  Kafir  law,  .390. 
Would  allow  chiefs  to  tiy  cases  lx^tw<'en  peoi)le  of  their  own  tribe,  390.  In  favour  of  law 
recognising  ukulobola  in  present  condition  of  the  i>eople ;  it  is  a  kind  of  i>oor-law  amongst 
them,  besides  being  comj^letion  of  ciAdl  right  of  maniage,  390.  Is  not  prohibited  amongst 
Chiistians  on  the  mission  stations,  391.  Does  not  think  it  encourages  polygimiy,  391.  Evils 
of  the  custfMU.  393.  lli/gistration  of  all  mamagcs,  and  seeming  the  free  consent  of  women, 
dosii*aljle;  might  say  that  unless  they  regist^;refl ,  no  dowry  cases  would  be  entertained, 
but  it  would  be  nee<*s.sary  thorougldy  to  exphiin  that  Govenmient  had  no  other  motive,  391. 
Custom  known  as  M?af*^7/ a,  391.  Polygamy  might  be  stopped,  but  no!,  concubinage,  and  the 
latttT  worse  than  polygamy,  391.     Bai)tizing  of  polygjimists  ixmnitt(.'d  in  the  case  of  woman, 


suggi'st  a  permanent  head  of  native  aftairs,  who  should  make  native  policy  as  unchang*>able  as 
l)OSsible ;  or  si^piiration  between  the  Colony  aud  D( ^pendencies,  392.  Consulting  ^^-ishes  of  the 
peopl(»  in  [tiUtn^y  392,  393. 

IduTYWA   Rkserve,    Ileiulmen   and  Natives  -^T^^h^,    Siynli,    Xi/rwtleafn'c,    Sipih\   Xtktfi    Vmhuhi, 


objections  to  the  law  aflectin|5  them,  4(j.l.  Christ iim  natives  consider  these  customs  abominable, 
4(55.  Want  more  schools ;  *' light  to  le^id  us  out  of  the  dai-kness  we  are  now  in,''  465.  Pi-oi)ortion 
of  Christians  and  heathen  prestnit  and  their  differences  of  opinion,  405,  Spoor  law ;  a  good 
law,  ttud  should  not  be  nbrogatod,  460,  467,     Pass  laws  a  protection,  -ii^^.    But  hard  matter  for 
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Clinstian  nativo  missionaries  and  toac^liors.  IfiO.  Cantft'ns  and  salo  of  liquor.  4r»7.  LAnd 
tonnro  :  dilFcmico  of  oj>inion  a*j  to  indindii:il  titlo,  4(>7.  Forcfd  in:iiTinp:f.'s,  -iOT.  Tr<':itin*?nt  of 
^vivos,  4()S.     Accordinii^  lo  Kafir  law  no  n\au  can  kill,  injure,  soil,  or  ]^)rostituto  liis  \\'ii(\  4(jH. 

Tn'-VES,  J.  R.,  Under  S^iretmy  for  Native  Aifaii*s,  p.  449.  Formerly  ivsidont  magistnitt*.  and  civil 
commissioner  of  King  William's  Tovm ;  Ijrou^lit  a  jL^re^it  deal  in  contact  with  natives,  and  had 
much  to  do  with  their  management,  491).  Xative  laws  and  eustoiiL^  si?t  foi-lh  in  Col.  Maclean's 
comj>endium  still  in  force  among:  natives  of  King  William's  Town  ami  other  ilistncts  also,  499. 
Do  not  tliink  any  advantage  deiived  from  administrjition  of  two  systf-ms  of  laws,  499.  Natives 
residing  witliin  the  colony  should  be  amenahle  io  its  laws  :  not  i>repanMl  to  apply  colonial  law 
f^i  W(>c  to  Tiitnskeian  t^rritorii\s,  499.  System  might  he  f<)llowe<l  of  alhnving  parties  having 
cases  to  elect  whether  they  should  be  dealt  with  according  to  native  custom,  or  submitted  to 
magisti-at+i  for  dwision  according  to  c«^lonial  hiw  ;  and  peonl:-  MM»ing  advantages  of  justice 
would  give  ]}reference  to  magisti-ates,  499,  oOO,  JuriwlicHiim  exerci;s*»d  by  siM^«'ial  magisti-ales 
in  King  Williimi's  ToMni  district,  500.  (.^liiefs  and  hca<lmen  also  ex(»rinsed  certain  iwwera  as 
arbitrators ;  no  legal  means  of  enforcing  judgments,  but  as  a  I'ule  their  decisions  respecttKl, 
500.  Opinion  of  Attorney-General  tliat  magistrates  coidd  not  refuse  to  euteiiain  cases  of 
dowry,  arising  out  of  marriage,  as  a  civil  contrnct.  500,  500.  Conditions  under  which  tnmsfer  of 
theTembus  was  ac<;epted,  500.  As  nuigistrat^?  at  King  William's  To'wii  invariably  administere<l 
colonial  law  .nnd  its  punishments,  5(M).  Would  not  think  it  a  great  strain  to  introduce 
colonial  criminal  and  civil  system  amongst  natives  grnendly,  501.  No  difficulty  as  hmg  as 
magistrates  tivke  i>ains  to  explain  to  natives  grounds  on  which  judgment  is  based,  501.  Head- 
men, and  their  capacity  as  jurors,  501.  Would  not  object  to  assessors,  501.  Opinion  on  the 
iiiitive  inaniage  question;  promidgjite  law  to  come  into  operation  say  twelve  months  afti^r 
siinctiou,  providing  that  only  cliildrcn  by  i\;gist<.»red  wife  should  b"  (mtitlod  to  inheritance ; 
believe  it  would  act  as  gn'at  check  upon  plundity  of  wives,  502,  500.  Proper  pi-ecautions 
necessary-  to  be  tjiken  to  tjxplain  to  natives  the  whole  matter,  502,  500.  Pioposed  Transkcian 
code,  502.  In  favour  of  making  mode  of  procedure  governing  magistnites'  courts  more 
imiform,  5(KJ.  Pass  laws,  and  amendments  nuiuii-ed,  5(»."i.  Prohibit  sjile  of  liquors,  503.  Spoor 
law  :  no  pra<;ti(\'d  cxpeiienee  of  its  administration,  504.  Qualifications  of  magistrates  in  the 
Dependencies,  501.  Explain  priin;ii>les  of  action  to  nativ(»s ;  instance,  in  regani  to  the  Peace 
Presca-vation  Act,  504.  Counteracting  the  chief's  authority,  50'1.  Raising  the  war-er}'  an 
offence,  505.  No  hope  of  j)utting  <lmvn  ]u>lyg:imy  and  ukidol>ola  by  legislation,  505.  Regis- 
tiering  wives  would  have  tendonc^y  of  gi-adually  checking  them,  505.  Omission  to  observe 
Tifinskeian  ivguhitions  as  to  rrgistration  of  wives,  505.  Law  of  inheritance,  50?).  Tjjiud  gi-ants 
in  division  of  Victoria  East,  500.  In  favour  of  siuif)li'  registration  of  lands  ln-ld  by  natives  tisa 
suffiiaent  fi»nu  of  tnnififrr,  50(>.  I)esir<'  to  h  iv."'  title  is  on  in^re-is:'  amongst  natives,  O'M),  Lan*! 
courts,  507.  Position  of  (iovenimfnt  in  r.'g:ir<l  to  lands  of  piM>j>V»  who  have  ber*n  taken  over  by 
us,  507.  Do  not  considrT  it  Crown  land,  and  tliink  we  are  bound  toconsidiirstati'au'l  condition 
of  country  at  time  it  <"ami'  into  our  po<s:'Ssio:i,  507.  C.v.itisoatioa  of  land  for  r<-l)  llion  op]»08.>d 
to  colonial  law:  pi'i-sonally,  think  it  most  ell'ective  puiiishnieiit;  but  (pn-stioii  avisiM  what  to  do 
with  nativfS  oxyK'Hed,  507.  Municipil  government  of  an  elcnu;nt'ii-j'  kind  pi  activmble  among 
natives,  507.  Changes  in  nativt?  policy  undesind^Ks  50S.  Native  provincial (;oun(dls,  with  veto 
of  High  Ci'mmissioner,  508.  Prt?fenibl(;  to  having  native  represeutjtticm  in  Parliwnent,  50S. 
European  communities  at  Kokstadt  and  UmtAta  no  difficidty  in  the  way  of  fonuing  a  govern- 
ment, 50S.     Revenue  of  Tmnskeian  territories,  50S. 

Judge,  Edward  AKTiirR,  p.  183.  Acquin?d  exiH»rienc^  of  natives  as  Civil  Commissioner  and 
Magistrate  at  Queen's  Town  and  King  William's  Town,  183.  Allowed  native  customs  in 
deciding  cases,  so  far  tis  consistant  with  law  ;  looked  upon  marriages  as  matter  of  contract,  183. 
In  Que<.'n'8  Town  decided  cases  without  assistiinc(«  of  nativo  assessors,  but  in  the  Tambookie 
location  had  men  who  acted  as  councillors,  184.  The  system  a  good  one;  gives  natives 
morti  confidence  in  our  administnition  of  justice,  184.  Manner  of  selection  of  these 
councillors  or  assessors  and  amount  paid  them,  184.  Sy8t<»m  of  location  division;  duties  of 
hcjidmen,  and  regidatitms  in  forces  in  the  Tambookie  location,  184,  187,  188,  334.  Spoke  Kafir 
through  an  int^'rjM-eter,  184.  Woidd  advise  continuati(m  of  the  block  or  farm  system;  but 
would  not  allow  headmen  indejwndent  jurisdiction  in  present  state*  of  tribes.  185.  Do 
not  think  that  as  a  rule  natives  coidd  be  nmde  ust«  of  as  a  jury,  1^5.  Best  men 
Government  has  at  its  disposal  ought  to  Ik^  iip])ointed  nuigistrates  on  frontier,  180. 
Then?  shoidd  b(!  some  commissioner  on  the  frcmtier  attending  to  native  affah's,  I8li,  188. 
A  cod(i  of  law^  would  aid  administratirm  of  justii^e,  but  would  not  do  away  with  ust^  of  assessors 
altogether,  ISO.  Syst<'m  of  trial  by  jiuy  coidd  not  be  put  in  oiM»ration  amongst  natives  of  Glen 
Grey,  186.  Would  not  bo  wise  to  hold  cii'cuit  courts  without  sufficient  number  of  Europeans 
to  form  a  jury  with  some  of  the  best  natives,  187.  In  Transkei  or  Tembuland  serious  cases 
might  be  tried  by  judge  of  Supreme  Court,  vdth  the  chief  or  other  magistrates  sitting  as  assessors, 
187.  Natives  associate  chieftainship  with  idea  of  jmisdiction,  187.  In  Tombu  location,  agents 
never  attempted  to  apj)ear  in  court,  187.  Cases  of  adultery,  and  claims  for  return  of  dowry 
were  tried ;  tht^y  were  also  tried  in  Queen's  Town,  and  opinion  of  Attorney- 
General  given  in  1873  that  magistrate's  should  try  such  cases,  187,  188,  199.  Magistrates 
should  be  empowered  to  tiy  Ciis<»s  of  adidt-ery,  including  seduction,  188.  In  all  cases  dealt 
^\4th  on  T(;mbu  location  there  was  common  consent  by  both  litigants  to  submit  to  the  court, 
1S9.  Thinks  th(?  Kafir  law  of  inheritanee  answers  ends  of  justice  among  them  better  than  our 
hiw  ;  and  Ka^!r  law  in  regard  to  tr(v{^)ass  more  adapted  to  their  circumstances,  189.  Did  not 
f«*el  l)ound  to  f.»liow  Kaf!]-  'jw  in  ev.  ry  oase ;  but  administered  colonial  law.  making  rdlowance 
fi>r  Katir  cu'TOijis,  ISO.  s,  V:u!::r  w'U*-rallv.  natives  mav  b-.^  w«-ll  gov(Tae<l  bv  ourhiwsifwi' 
legalise  SOUK*  or' th'Mi-  eusto:!:*-".  lSi».  Thinks  law  s^iould  recogni"^;'  uladobola,  I8i».  lleccJini  it 
si!iiy»ly  a  ni'.tri'r  of  e.)iitr.'vrt,  l!K).  Ignoring  su<!h  pi'aetir. -s  as  ukulobola  and  polygrvmy 
equivak'itt  lo  fl/'Tiijii  of  justic?.'  to  tlitvu  ;  they  will  go  to  tlmir  chiefs,  and  wl^  lose  all  control, 
VM).  Codcof  hr.v  would  n()t  h-.'.  ac^'cpt'ible  if  it  igiionsdall  Kafir  lawj  and  customs,  190.  Somr^of 
our  laws  must  be  forced  on  them,  even  if  th(!y  do  objt»ct,  190.  Reguhitions  about 
immoral  customs,  190.  Allowing  headmen  to  allot  garden  land,  190.  Kafir  law  simple  and 
inexpensive  ;  and  unless  our  laws  are  made  inexjiensive  and  easily  attainable,  they  will  go  to 
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their  chiefs,  whose  ftiflu(?ncc  will  L<»  thorcLy  increased,  19().  What  ukulobola  is,  and  what  it 
should  be  defined  by  law  to  moan,  li)(),  191,  193.  Favom-ablo  to  limitation  of  number  of  cattle 
giTcn,  191,  193,  194.  Polypimy  recognized  by  Kaflrarijin  Ordinance  No.  10  of  1864,  191. 
Would  not  approve  of  registration  of  mnmages,  and  re<;ognizing  only  one  marriage  ;  unwise  to 
attempt  anything  of  the  sort  now,  192.  Presence  of  an  ofiicial  at  marriages  und<»8ira])le,  192. 
Dealing  with  cases  of  succjcssion  to  landed  ]n*oi>ei*ty  and  inlieritance  under  Kafir  law,  193. 
Eemedies  to  check  jjolyganiy,  194.  Locations  exclusively  for  natives,  194.  Prohibiting 
sale  of  liquor,  194.  Not  allowing  EurojK  ans  to  adojjt  native  customs ;  nor  natives  once 
married  accordmg  to  colonial  law  to  n:tuni  to  native  custom  in  regard  to  marriage; 
as  to  tresptiss,  would  make  all  EurojK'ans  liable  to  law  of  the  location,  19o.  In  favour  of  work- 
ing up  to  individual  land  tenure  by  degices.  195.  Plan  of  dividing  land  into  farms,  and 
regist<;ring  nativrs  living  upon  each  ;  also  of  mission  giants,  and  of  villages:  advanciiig  from 
stage  to  stage  as  ()jii)()i't unity  arose,  19.j,  19(i,  197.  A])i)rov(S  of  the  N(!W  Zealand  Wine  and 
Spirit  Law,  juohibiting  s>ilo  of  b(|Uor  to  natives  in  proclaimed  lo<:alities,  It^G.  Establish 
Industrial  Schools  wherever  j.'ossible,  197.  No  objec^tion  to  a  Liind  Court  to  deal  with  native 
disputes  ill  regard  to  land,  l»ut  it  should  be  simple  and  inexpensive.  197.  Magistnites  might 
stittle  such  dis-putes,  197.  On  thc^  faim  Fystmi,  if  a  man,  whose  behaviour  had  been  good, 
wished  for  iin^ividual  title,  should  give  it  him  wlnther  others  living  cju  siime  farm  agWH'd  to  or 
not,  197.  World  establish  villages  at  ctutres  of  trad<»,  jind  place  magistrates  there.  197.  Prefers 
gradually  intiodu(;ing  our  system  of  ;;'<.. vei  i: men t  into  Titinskei,  instead  of  making  it  a  st^panite 
}jrov:nce,  and.  as  a  beginning,  would  like  to  see  col(»nial  judges  exeicising  jurisdiction  in 
Transkoinn  ti'n-itories.  197.  Spreial  niagistrat<'s  in  King  William's  Town  di\-ision,  and  their 
positions,  197,  198.  Native  law  of  trespass,  198.  Simi)le  form  of  pnwedun^  for  trial  of  iiative 
cases  in  magistrates  couits.  198.  S];Oi>r  hiw,  19S.  In  locations  would  legalise  tenure,  by 
written  documents  giving  sort  of  ticket  of  occupation,  which  should  not  be  in-evocable,  198. 
— J*aj)er  <fjijn  mlcd  to  r/'/r/f>/rf ;-  Attorney-General  (De  Villier's)  opinion  on  colonial  courts 
entertaining  native  dowry  cases,  and  native  maniages,  199. 

Kama,  W.  S.,  chief,  and  councillors  of  Amagunukwebe  tribe,  p.  23ii.  Father  was  the  son  of 
Cungwa,  or  Congo,  and  brother  of  Pato :  and  tiird  of  trouble  among  his  jdcoiJc,  moved  away 
from  this  jjart  of  the  country  with  intention  of  going  to  Kraai  River,  but  did  not  go  beyond 
Kamastone;  after  the  war  of  18r)l,  at  the  invitation  of  government,  came  back  to  lands  now 
occupied  by  them,  235.  Tith»  gianted  for  the  whole  locati(m  ;  now  in  po.ssession  of  lU^v.  Mr. 
Walton,  superintendent  of  Wesley  an  Mission,  23G.  Some  Fingoes  and  Ghiikas  permitted  by 
Kama  to  oecupy  portions  of  the  location,  23G.  D(»sire  of  jx^ople  at  Knapi)8  Hope  to  have  land 
surveyed  for  individual  title,  and  reason  for  refusing,  230.  Essentials  of  a  native  marriage : 
the  cattle  and  the  dance,  238.  Ukulobola  not  practised  by  Christians;  but  those  who 
are  not  Christians  should  b<»  allowed  to  practise  it,  238.  Witchcraft  a  cust<;)m  which  should  bo 
put  down,  239.  Polvgjimy  among  heathen  i^eophi  shouhl  be  tolerated,  and  their  ukulolKila 
cases  entei'tained  by  the  magistiat<'S,  239.  E\'ils  of  intonJnn*\  entails  ex]»ense,  and  against  the 
laws  of  decency ;  might  be  supjnessed,  239.  Heathen  advoca(\v  of  iuUiiiJuh*'^  *' what  the 
piano  and  \'iolin  are  to  the  Englishman,  tlu?se  dances  arc  to  us,"  239.  Ciicumcision  allowable, 
but  boys  shc^uld  be  prevented  from  using  the  jiublic  road  at  the  time,  240.  Con<Ji;nt  of  a  girl 
at  man-iage,  240.  Drinking  habits,  and  suppression  of  the  canteens,  240.  Promise  with 
regard  to  bomidaries  of  Kama's  Tjoeation,  240.     Regidations  for  Annshaw. 

K-UIASTOXE  AND  OxKliAAL,  Fuigo  Headmen,  and  Residents-  Zchi^  Xin/imji,  Pvmbaui,  Timvi^ 
Soft'u/Uf  and  others,  p.  303.  Tribes  to  whi(4i  Fingoes  belong,  originally  lived  across  the  Tugela 
River;  were  driven  by  wars  and  wandered  down  into  Iliiitza's  eountiy,  where  the  missionaries 
found  them,  and  the  Rev.  Mr.  Ayliff,  with  whom  lliey  eame  into  the  colony.  303.  Old 
customs  of  polygamy  and  ukulobola  continued,  303.  Christian  and  heathen  native  views  about 
ukulobla,  303,  30-1.  Treatment  of  women,  304.  Th«j  thing  called  Love,  304.  Seduction  becouiing 
more  common,  304 ,  'MU't.  Adultery  cases,  305.  Lawsin  regai'd  to  smiressiou,  30.3.  Sun-ey  of  location 
and  issue  of  titles;  rejisons  why  titles  have  not  been  taken  u]),  3(io.  They  should  Ih^  inalienable 
to  Europeans,  and  light  of  sab*  gi anted  (inly  to  ft41ow  native-residents,  30(3.  No 
moi'tgage  to  Europ(;ans,  3(>0,  Government  asked  to  make  provisitm  in  atjcordance  with  th«'se 
views,  30G.  Treatment  of  natives  sei-N-ing  Avith  colonial  fer(;es  in  the  field,  300.  Continual 
changes,  cause  discontent :  in  regard  to  cost  of  title  deeds;  the  gun  question;  representation 
in  Parliament;  accusations  of  sedition,  and  loc^d  giievances,  300,  307. 

Kropf,  Rev.  A.,  Sui^eiintendi nt  of  the  Birlin  Mission,  Dohne,  near  Stutterh<'im,  p.  241.  Came 
to  colony  in  184  J;  jicquainted  with  Ndhlambes  and  Gaikas,  imder  Sandill,  241.  Rules  of  the 
mission  with  i(?gard  to  native  maniages  ;  polygamists  m;t  admitted  to  church  privileges,  241. 
Argunnnts  for  and  against  polygamy.  2*11.  Ukulobola  does  not  exclude  fiom  membership  : 
originally  a  good  eustoni,  but  now  d\  geiiejated  to  ;•  kind  of  sale  ard  purchase,  241.  Practised 
by  our  Saxon  forefathers,  and  still  in  Sw«:den  and  Noiway.  211.  Kalir  law  in  regard  to  it. 
241,  242.  Proposes  all  niuiriages  should  be  r»«ri.st«'i(  d.  existing  and  futuie,  and  also  the 
nuinlKT  of  cattle  givt?n,  242.  WouM  in't  aeknowledgr  validity  of  miregisten'd  maiiiagi-s,  nor 
recognise  oii'sjning  as  legilimate,  or  any  n^'i  tract  in  regaid  to  ukelobola.  2-^2.  Would  at  once 
announce  that  after  t\v<^)  yens  *licrc  sluill  bo  no  n  gi.stration  of  polygamt.us  marriagis,  243. 
Pi*actie<'s  of  a  similar  iiatuM.'  to  ukulobola  introductd  of  late  by  tin."  i'ingoes,  243.  Litc»njane 
feast  and  customs  called  vpvmJhlu  and  vkumtfrha,  243,  244.  Drinking  of  brandy  and  iiumoral 
practices  among  Gaikas,  244.  In  favour  of  absolute  prohibition  of  liquor  in  locations,  "244. 
Cu'Wimcision  and  ihr,  ah(iJn''ria;  would  punish  if  seen  in  a  painted  stat4'  on  jjublie  or  high  roads, 
244.  Ap})rove«  of  i»a}**-  laws,  244.  In  favour  of  individual  land  tenure,  beginning  with  natives  on 
mission  stati»*ns,  and  smTOvnding  natives,  seeing  its  advantages,  would  themselves  ask  for  it,24;'». 
Aiu  r  a  time  municipal  regulations  might  be  introduced,  and  those  ht-lding  titles  ehrt  men  to 
make  regulations,  under  the  S(«iction  of  Government,  2-10.  jMueh  would  dej)end  on  Govemnu*iit 
officer  or  inspector,  24^.  Locaticm  Ant  (No.  0  of  1S7(>)  in  operation  in  the  district ;  works 
well,  245.  Exi>erieiico  not  extended  beyond  natives  of  the  district,  240.  Geneml  feeling  of 
natives  in  regard  to  white  peojile,  246.  Thinks  mitives  will,  to  a  ci>rtain  extent,  submit  to 
wit«rfe*0BCO  witk  ik»k  laws  and  customs,  24 G.    They  ainnot  be  civilized  and  christianised  by 
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law,  246  :  but  wci  slioiild  teach  and  rcstiict  thoni  hs  nnii:h  as  possible,  240.  Submission  of 
native  girls  to  iiiHiTiii^,  246.  Women  more  nttaehed  to  ukulobola  than  the  men,  246.  Natives 
advancmg  in  wealth  and  Incoming  more  demoniliscd  in  their  scK'inl  life,  246.  Siwani's  tribe  ; 
no  chief  appointed,  and  people  do  not  know  whereto  look  fnr  *?iud»nce,  247.  Location  secured 
by  title-deed,  247. 

llEFELDT,  TllEorillLrs,  residing  at  Cathcai-t,  formerly  in  charge  of  Gaika  liOcation,  p.  2S9.  BuTn 
in  Katirland,  and  connected  with  Kafirs  all  his  life,  281).  Kaiirs  sjitisfied  with  their  own  system 
of  laws,  289.  Chief  looked  upon  as  iiieajijible  of  doing  wrong,  but  cheeked  to  cei-tain  extent  by 
old  customs  and  laws*,  2»S9.  In  their  present  state  their  laws  belter  achipted  to  them  than  ours, 
289.  In  favour  of  native  law  in  native  locations  within  the  <oloiiv  only  to  a  limited  (xtint, 
2S9.  Would  adopt  Spoor  law,  as  far  as  natives  are  concenK-d,  2110.  Would  int^'iferc  with 
maiTiage  and  i)olygamy  so  far  as  to  let  the  first  viiio  be  th(»  wife  ;  if  a  man  chose  to  have  two 
or  thrcH)  concubines  that  would  lx»  his  own  aiiiiir,  290.  llefus(^  to  adjudicate  in  ipiestions 
arising  its  to  other  women,  292.  Circumcision,  if  jierfonued  in  public,  punishable  as  a  pultliti 
nuisance,  290.  Form  of  prr)codure  in  cimi-ts,  290,  291.  MasttT  and  servants  law,  290. 
Rtigisti-ation  of  labourers,  and  inspection  of  locations*  290.  Working  of  th«>  Pass  law,  291. 
DeX>endencies  should  be  grA'cmed  by  specitd  code  of  native  law,  291.  Magistrate's  to  be  assiste«l 
by  assessors  ;  judge  might  be  sent  from  colony  to  tiy  seri<jus  cases,  2tH.  Agents  in  coui-t,  and 
native  opinion  of  our  procedure,  291.  Ukidol)ola  not  half  so  bad  as  generally  sui>iK>sed;  woidd 
allow  cases  to  be  C!ntci-taine<l  by  magistrates  in  the  colony ;  also  eases  of  a<liilterv  b(*tween 
natives,  291.  Woidd  not  recommeiKl  limitation  of  dowry;  but  think  woman's  conwiit  before 
marriage  nniuisite,  291.  IjIiw  of  inheritance  gtKKl,  and  rc<.'.omiuend  continuance  of  it,  292. 
System  of  individual  tenure  and  its  working ;  shoidd  meet  ^nth  every  encouragement,  292. 
Over  the  border,  peo])h»  would  not  care  for  it,  and  it  might  cause  «listurbance,  292.  No  canteens 
in  locations,  292.  Woidd,  if  possible,  make  the  land  obtsiinable  exclusively  by  natives  on 
locations,  292. 

Levey,  Citaelks  Joskpu,  Resident  Magistrate,  »Soutlie\'>^ille.  ]».  .'Hij.  Previously,  when  here  as 
Tembu  Agent,  the  chiefs  held  powcT,  and  in  everj'  serious  ease  befoit;  carrying  out  8ent<;n(J<» 
rejjorted  the  same,  345.  Chiefs  d(!alt  with  murd(»r  eases  with  aid  of  coun(411ors,  and  xmnished 
^■ith  entire  eontiscation  of  property,  .'Mo.  When  ai)jM'als  were  made,  the  vnm*.  was  re-ojK'neil 
and  heawl,  and  penalties  impowKl  in  the  shape  of  tines,  which  were  apportioned  among  the 
chief  and  the  meswngers ;  nothing  retained  on  account  of  G^)\^  niment,  340.  Two  yetu'S  ago, 
rwjeived  apiK)intment  as  resident  magistrate ;  then  in  crimimil  cases,  inst4*ad  uf  (^hief  having 
any  claim  ui.)on  th<»  tine  it  was  sold  on  account  of  Govennnent,  and  in  civil  (ias€!S  tines  went  to 
i>laintiff,  346.  Mo<le  of  disi)Osing  of  cattle  paid  as  iines,  34().  No  j^'^unds  established ;  but 
fixed  ndes  with  regard  to  tresrmss,  34().  Criminal  code :  how  fai*  colonial  law  might  be  adop- 
ivih  316.  In  mm-der  would  adhere  to  mitive  custom  of  contise^ition  of  property;  not  capital 
punishment ;  natives  look  upon  exeeuticm  as  another  nmrder,  347,  3oO.  In  ease  of  European 
offender  would  send  him  to  colony  to  Ix^  dealt  \Wth  by  colonial  law,  347.  Cii-euit  coiuls  and 
jmy,  iWi.  Coll(!('tive  responsibility  and  spoor  law,  347,  3-i8.  Would  not  advise  judiciid  authority 
to  be*  Ic'ft  in  hands  of  chief,  but  in  some  districts  cannot  tak(»  away  autln^rity  they  already 
possess,  347.  Mastei'S  and  si»rvants  disputes,  318.  In  civil  eases  w(mld  adopt  Katir  law,  348. 
Magistrate's  aided  by  assessors,  348.  The  recent  rebellion  among  Stokwe's  and  (jrec»;lo's  people, 
318.  Way  in  which  these  people  origiiudly  settled  in  this  pait  of  (rountiy;  were  supposed 
t<^  be  und<'r  tlieir  own  laws  an(l  customs,  348.  By  wliat  authority  change  was  introduc^'d,  349. 
Grievances  of  the  people  iigainst  thc«ir  chiefs,  349.  Tembu  location  and  Emigrant  Tembidand 
moie  advaneed  than  Tendmland  ProjK^r,  349.  Would  govern  with  code  of  laws  based  ujion 
Kafir  law.  doing  away  ^Wth  what  would  lie  obj( ctionaldcs  319.  Dif^'erence  in  code  in  neigh- 
bouiing  districts  would  not  be  mu(!h  inconveniene(\  3«'>0.  The  infiiu'uce  of  chiefs,  and  danger 
of  tlieir  power,  3.>0.  Pass  law,  and  suggested  amendment  of  it,  300.  How  taxes  were  first 
colle(^ted,  319,  3.')1.  Native  law  in  regard  to  sf^duction  and  adult(»rj',  351.  The  use  of  the  la.sh 
as  a  punishment,  351.  Clainumts  for  h:nd  in  the  districjt;  the  case  of  Mahongti,  351. 
Fanns  and  hind  granted  by  chit^fs,  352.  Sp(?cial  land  court  for  settling  disputes,  352. 
F(HTnntion  of  village  communities;  garden  lots  of  twenty  to  thirty  acres,  and  gi*ound 
commonage.  352.     N'o  title  as  yet  issued  ]>y  Govenmient  to  anyone  in  the  countrj',  352. 

M-U[()\GA,  Pr/l'Ri:s  and  Sam  Skjkxt',  senior  headmen.  Tambookic  location.  Lady  Frei-e,  p.  341. 
Pi-eviously  resi«le(l  at  Mr.  J.  (■.  Wanar's  -[iVvs  at  Glen  Gr«?y,  and  assist^id  him  in  management 
of  TiMubu  atlairs  :  have  knowledge  of  Tembu  and  Fingo  la\.s,  and  an;  Christians,  341.  Ukulo- 
bola and  luairiage  ai.'cording  to  Kafir  hiw,  341.  Forced  maniagt^s,  341,  344.  If  a  gfirl 
persists  in  refusing.  Kafir  law  would  support  her  in  that  refusal,  Ml.  Evils  and  advantages  of 
ukidobola,  3-12.  Whether  ukulobohi  is  jpiid  or  not,  if  a  woman  is  killed  it  would  be  re])ortcdto 
chief  and  fine  inflicted  because  blood  had  biren  spilt;  when  woman  received  beating  and 
matter  reported  to  (thief,  husband  woidd  be  fined,  342.  Torture  pittctised  in  ciises  of  witch- 
crraft.  3-12.  Size  of  farms  gi-anted  :  satisfied  with  the  title  ;  no  part-  of  their  old  Kafir  life  could 
c(mipaie  with  tlh'ir  i»reseiit  condition,  343.  (.  hristian  natives  appreciate^  indi\'iduid  title,  and 
among  thf  mi.-ie  eivilised  heathen  some  would  like  to  gi't  it,  but  heathen  gfinerally  woidd  not 
like  it,  343.  Thev  shcadd  only  have  it  wh.en  thev  ask  for  it,  and  should  not  be  forced  on  them 
313.  The  people  \vA\  satislie<l,  ;J43.  Kepresentation  in  Parliament :  nt^ver  found  the  man  yet 
who  has  done  anything,  or  any  of  tin*  promises  ma«h»  carried  (mt,  343.  Doubtful  whether  juries 
could  be  formed,  but  people  w(udd  like  to  set;  natives  assisting  the  judge  in  crises,  344.  Ghtmti 
of  hind  made  by  chiefs  G''eelo  and  Stoekwe,  341.  Registering  mam'ages  woidd  be  good  law  asf 
elieck  to  ]>ol y^jraniy,  but  the  pe()j)le  would  not  like  it,  311.  There  would  not  be  much  difticidtyi 
people  knew  tliere  was  no  jvstritrtij'U,  314.  Amongst  common  peoi)le,  the  first  wife  is  the 
principal  wiiv.  311.  Br;ji<ly  destroying  the  n^itii.n,  ami  no  law  wouhl  give  greater  satisfactioi 
than  one  pruhibitinir  sale  of  li<iuor,  344.  S]ir)or  hiw,  3-14.  Increase  of  i>ay  to  headmen,  345 
Attribute!  ]  "rs'>n:d  suiv.-e'is  an«l  advancement  to  teaching  of  late  Mr.  J.  C.  Warner ;  hewa. 
lK»rs(vering  with  all  men  Ve  trained  ;  if  a  man  fell  away,  did  not  give  him  up,  but  tried  agaic 
and  again,  345. 
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Makiwane,  Rev,  E.,  Ivuivo  IlIl^jIulla2•y.  IViacfariiim'  Mission  Si  .l!on,  p.  104.  Bflonirs  to 
Fingo  tribf»;  in  pait  educated  (it  Tj<»vo<Iji1<',  101.  His  pun  i :1s  isi  IS.VS  Ixeaiuo  Ohiititian 
converts,  104.  One  wife  reiuaini'fl  >viih  lii8  fatlna- ;  th<'  other  vrtumefl  to  her  parents,  KH. 
Atjconling  to  native  cn«*tom  the  ehildron  hrloiif;^  to  the  lather,  laother  cannot  take  them  with 
her  iniless  with  father's  A^ish,  and  fatlier  cjmi  chniii  them  whrn  «ri'o\sTii  np.  H34.  The  tir.^t 
nianied  ainonir  the  common  people  of  tli(^  Fill iifov*;  is  c^  in  ijdly  chief  wi'V,  101.  Tlii'.  ]'i!ttiii;r 
away  of  wives  i*«an  ohstacle  in  tne  way  of  nrniy  wl:.)  v.-miM  wiv.  to  1.'  .oiii.'  Ch:'irii:in<,  \i)'f.  1  lo. 
Polvgamons  manin*;<»s  jire  regarded  as  :in  indic::tion  i.l"  r.inli  in  th-.'trihc;  ::nd  s(/n»e  stv  i1 
lessons  innnorality,  105.  Natives  have  ohje*  ti«»;i  to  inh  rfonr- f  wilh  lh«'ii'  v.ivcs  rt  frrtiiin 
times;  for  instance,  so  lonp:  as  the  wife  is  <u<*kling  -i  r.hihK  [{)'*.  An\r,n*jr  v.ivi'S  «,f  jiolypmion'. 
niarriagc^^,  many  arv.  unfaithful  ;  alint)si  idl  h:ive  u  muu  with  v/licm  tiny  hjjvf  ilhcit  iut»T'  (.in :-«  , 
which  is  known  to  p»'op]«»  of  the  kraid.  and  i>v  -n  tlir'-iiildr*  i\,  hut  l.wjtt  s'Tn-t  tVoni  tlii'liusliand. 
lO.j,  lOG.  The  same  thing  happens  with  n^Tftrd  to  i  liirt'.^  wiw  .; ;  th  -ir  ]:.;:*aTni;v.:'.  an-  j'Mitinj-d  to 
leading  come -irioi's.  lOfJ.  ^'/.///v.'r/.// (an  jididl'Mor^.  10).  (\'i*.»niony  of  intonjanc  is  h^'d  :  jriils 
presc?it  loso  all  th.-i:-  modesty,  1()7.  Lohola  is  thr  ;.''ivin  r  «'f  rattle  to  the  pai-i-nt ;  of  tli"  iriri.  j.s 
compensation  for  losing  dauglit«'i'*s  services.  loT,  The  loliula  catthr  is  di>4triluited  amfaig  th< ».'■(.- 
Avhocontrihiiti'd  to  the  girVs  outfit.  107.  Dtiughters  of  chit  fs  and  coimcillors  havt?  more  <'aitle  given 
to  them  than  daughters  of  common  poopl(»,  107.  AVuman  t-an  claim  assistune(»  from  paif-ntsand 
ivlativea  on  account  of  lobola,  107.  As  far  as  qu<'s(ion  of  maintenance  goes,  (Mist^nn  of  l/>l)ola  not  a 
bad  one,  but  do  not  think  father  ought  to  d'^'e'v;  1  :i -lylliv'T  f  n-  hi«<  daugliter.  107.  Many  Chnstian 
natives  like  the  practice,  108.  Ccicniuay  ut  a  iie.ii.t.'^  mairia^.  ;  m  iii'ling  o\'  :•  of  the  «rirl  and 
piWug  of  cattle,  are  essentials,  108.  If  a  fathc^r  commands,  daughter  must  obey;  is  pUiUftie.  .1  ^i* 
she  resists,  108.  If  lobola  could  be  made  a  settlement  ftn-  the  women  and  children  it  might  b,<' 
good  thing,  lOrS,  111.  Thinks  it  advisabh^  to  ]ait  down  ]>oly gamy,  not  by  interfering  with 
luaniages  already  existing,  but  after  a  eert:iin  tixe<l  peiiod  registering  maniages.  and  r«.HM)g- 
nizing  children  of  iirst  mariiages  as  entitled  t(»  pro|.)erty  of  the  father,  100.  Relieve  such  a  law 
woidd  be  otiej'ed  by  Fingoes ,  caimot  speak  for  other  tribi-s.  10!'.  1 10.  Actilif.inted  with  both 
heathen  and  Christian  natives ;  thinks  there  is  nune  immorality  aniw-ng  heathen:  r'"at>(»ns  f^r 
tliis,  100,  110,  112.  No  innuoral  prineiple  involved  in  lobola:  a  la'.\  forbiddi?»g  it  wouM  do 
harm,  110.  Branding  of  cattle,  110,  i\:).  I>i{lVrence  betw.-.'n  rl.r turf '•!,</  and  nknui't<»^  lOtI, 
111,  Polygamy  is  lessening,  111,  112.  Does  not  think  there  would  be  resistanct?  to  law 
comjKjIling  registration  of  mania  ire,  if  natives  were  fully  wann*d  of  time  when  law  would  (^ome 
in  force,  112,  Pass  law  ;  personal  exj^rieniie  of  it ;  was  t^tken  \\\)  by  the  ]K)li('(?  for  not  having  a 
pass  while  travelling  from  Transkei,  11.3.     Does  not  th.ink  the  pa^s  law  prevents  stealing.  I  l;J.  . 

Mankai  Kexga,  Tembu  H(^adnian,  SoutheyWUe.  j).  ;?r»2.  C!ame  out  with  Emigrant  Tundjus  under 
Mr.  Warner;  owner  of  a  fann  granted  by  his  eiiief  Sti)i*kw.':  four  villages  on  tla*  jihue 
occupied  by  his  j>eoi>le,  .352.  Did  not  take  jwirt  in  rebellion  ;  always  faithful  to  Govern- 
ment and  followed  the  magistrate,  W'ui,  Tliinks  country  .-hould  be  govenu'd  by  part 
colonial  and  part  Kafir  law ;  ^K^ople  fond  of  their  cn.-toms,  .'jo.'J.  Punishment  for  murder,  .'io.'J. 
ITkulobola  g<iod;  see  no  obje<^tion  to  its  beinir  ])raetised,  3.3JJ.  Polygamy  ba<l ;  personjdly 
w«mld  like  to  see  it  abolished,  but  Tembus  so  attax^luMl  to  custom  that  he  would  not  recommend 
its  abolition  to  be  attempted  by  Government,  3.">o.  lndivi<lual  land  tenure  and  ])arliamt^ntary 
i-iiprest^ntation  good  thingfl,  but  iKM)ple  would  not  ai>preciate  or  understand  them,  \\'}'\.  In 
favour  of  total  prohibition  of  side  of  liquor:  it  is  killing  people  and  destroying  countiy,  35{i. 

Matanzima  and  Darala,  Emigrant  Tembu  chiefs,  y.  Wb't.  Fonnerly  heads  of  trilnrs  in  Tani- 
l>ookio  k>cati(Wi;  came  into  Emigrant  'l'end)uljmd  in  1S(54  and  180.'),  accompanied  by  Mr.  J.  C. 
AVanuT,  355,  NegotiatioiLS  with  Governor  Sii*  P.  Wodehouse,  and  T.<Mnis  otlend:  those-  crossing 
the  Indwe  to  have  land  allotted,  to  govern  thr^ms(^lves,  and  })e  iiulependent,  .'I.jo.  Boundaries 
of  territories  and  locations  defined,  .355.  Fines  and  licences  paid  to  and  enjoye<l  by  chiefs,  355. 
Government  allowances  pre\'iously  enjoyed  w(»re  continued,  .355.  Subsefjuent  changes,  and 
outbreak  of  recent  relKillion,  35'\  Complaint  of  non-fulfillment  of  cfmditicms  and  portion  of 
tenitory  taken  away,  35l).  In  lieu  of  them  a,sks  allowance  to  l>e  increased  to  £120  ])or  aimuni, 
and  inalienable  tithi  to  self  and  i>t;ople  for  land  they  now  (M.M-.upy  ;  idso  titL'  iofarm  for  iXTsonal 
use,  350.  Faints  gi'anted  to  indiWduals  and  r».'2>orti'd  to  Mr.  Warner.  an<l  approved  ;  contrary 
to  native  custom  and  no  prect^dent  for  it,  35().  Allowed  Europe(»ns  at  trading  stations  right  of 
occupation,  and  recognistjd  sah'sand  transfers  of  the  same,  .350.  Chief  adjudicjites  in  ."vll  cast's, 
cxcejit  murder  and  homi(;ide,  amongst  his  peopL*,  an<l  in  eriminjd  eases  jippropriates  fines  to 
liiiuself,  350.  Wnce  1875  an  a])pi>al  in  all  crises  from  his  diurision  to  that  of  nuigistrate,  .3,'f(». 
Witehcji'aft  ca.ses ;  searching  out  no  longer  allowed  and  witch  doctor-?  i)unisheil.  35(1.  C.-ustonis 
of  circumcision,  ukulobola,  an<l  i>olygaiay  universally  practised,  except  among  school -jK-oj^e, 
35G.  In  lu»aring  important  cases,  ha^  assistanct?  of  councillors  and  more  prominent  lemUng 
men,  357.  All  the  men  of  triln;  have  right  to  come  to  tin.'  "  gieat  phice,"  and  express  an 
opinion  on  any  trial,  357.  Does  not  apj)rove  of  (!ases  being  heard  befoiv  magistrati^s  thixmgli 
agents,  357.     Nor  of  sale  of  spirituous  liquors  to  tin?  people,  357. 

Merrimax,  T.  II.,  Resident  ^lagisti-jdr,  But t^'r worth.  Transl»ei,  p.  Ai)^.  Previous  (»flieial  positions  ; 
and  knowledge  of  criminal  and  (ivil  hiw  of  the  (.'»)h,My,  HiS.  Code  for  the  DejK'ndencies 
desirable,  40S.  Would  eliminate  from  it  bigamy  in  native  niairiages,  and  fraudulent  ins<.dv(.'ney 
in  EuroiKian  law.  408.  Adopt  the  colonial  masters'  and  servants'  l»w  ;  increase  penaltj  so  jis 
to  give  magistrate  power  to  inflict  hi shes,  (TjiS.  Native;  comprehension  of  crime  of  homicide 
and  i>enalty  of  death,  100.  Sole  idea  is  to  ri.'cnnipens(^  chief  who  lost  sii'vic^'S  of  the  man,  so 
that  penalty  of  fine  always  m(;ets  the  case,  400.  Would  make  ])enalty  in  (^:»sesof  mmderd«atb, 
with  power  to  Crown  to  commute  sentence  for  imprisoe.-nent  for  a  term,  KiO  In  crises  of 
injuiy  to  person  or  prop(;rty  would  allow  judg.*  1o  assess  d'lmjigcs,  indf  penclciitly  of  seiilenco 
for  crime  itself,  100.  Would  not  allow  coin[;oundiug  (.f  these  (iflVnici-s,  HyO.  Bad  priuiiplc 
t<)  allow  administration  of  ju.sti«:e  to  be  in  ban  b- of  nativ.v-*  :  wii-m-' chiefs  liive  right.  ;is  in 
T«?mbuland,  tos<'ttle  (Jiises,  would  try  to  get  i)«.H)plc  to  forego  it,  10!),  170.  Formerly,  heaflmeix 
in  Transkei  had  i.)Ower  to  try  ca>i;s;  since  annexation  they  are  liable  to  l»e  punished  if  found 
doing  so,  470.  Principle  of  collective  responsibility ;  Avould  be  well  to  retain  it,  470.  Would 
not  submit  Europeans  or  townsliix>s  to  it,  470,  471.     Innocent  punished  with  the  guilty  soutc- 
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times,  471.  With  an  effective  poliw  pitrolling  about,  might  do  away  with  it,  471.  It  is  a 
viiliuihle  power  in  hands  of  nuigistrate,  471.  Class  legislation  ne<;e8sary,  471.  False  testi- 
mony and  jx-rjury;  objections  to  summary  proc<;edinga»  471.  Would  not  ax)ply  provisious  of 
the  insolvency  law  geniTally,  472.  Xutive  law  of  iiuieiit-mce ;  power  to  make  wills  and  to 
disinheiit  a  son,  472.  The  aj^r  of  majority,  472.  Colonial  law  of  inheritmice  to  apply  where 
man  is  uimiinitHl,  or  manies  in  (jhuicli,  or  l)efore  a  magistrate,  and  remains  a  monogamist,  472. 
Monogamists  going  baok  to  jx^lygamy,  472.  Ilegistrati(m  of  deaths  and  appointmtmt  of 
^i^ianiiMns,  and  dis})osul  of  cstatts  among  Fiugoes,  472.      System  could  be  applied  through  the 
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rohininl  law  as  to  evidence,  471.  Wives  not  to  give  evidence,  excei^t  in  crises  of  personal 
injury;  far  moro  under  liusban.rs  hiHui-in:.'  than  Eur(»pean  wives,  474.  DeiKjndencies  to  be 
constituted  se]»arate  provineos,  47.').  AViuild  not  leave  power  of  creating  laws  for  this  province 
in  hands  of  (\)lonial  Parliriniont.  \1o.  Aft<a-  a  eodi?  is  dmwn  up,  power  of  alteiing  shoidd  bo 
h'ft  with  High  ('jimmissioniT,  -I7'>.  Province  should  be  indtjpendont  of  any  ministry,  475. 
Provincial  Pnrliament  eliM^tcil  by  tlie  ptjople  in  the  teiritory,  or  of  liea^bnen  and  chiefs  cletjted 
by  olHccTs  and  people,  ttoulil  1»c<  fountl  fairly  to  i-epreseiit  wishes  of  natives  in  regard  to  any 
ciiange  of  laws,  413,     AVould  be  w.ry  useful,  and  t^'nd  to  sfHiurity  and  pejice  of  tribes,  475. 

MziMBA,  Kcv.  P.,  Native  Missionary,  Lovcdah;  (examined  togetherwdth  Rev.  E.  Makiwane),  p.  104. 
()j)inion  as  to  lobola  ;  originally  the  tiling  sought  for  was  a  good  alliance  for  the  girl ;  they 
now  look  more  to  the  cattle  thim  anything  else,  110.  Opinion  as  to  iwirent  of  the  woman 
receiving  dowry  cattltMrn  trust  f(»r  liis  daught<u-  and  her  children.  111.  As  to  limiting  the 
nuuils'r  tif  cattle  and  requiring  a  girl  to  <leelare  her  consent  x>^blicly  at  mairiage.  111.  Poly- 
ganiists  remaining  meiidx-rs  of  Christian  chui'ches,  a  difficult  question,  110.  Much  uusery 
eau**e(1  by  sending  b:tck  t«.)  their  pari'iits  wuiucn,  who  a(H^ordiug  to  their  own  customs  were 
ju-i)perly  iuame<l,  110,  11-1.  Alteration  (jf  marriage  law  eoiUd  bt;  introduc<'d  in  the  colony  and 
among  the  Fingoes  ;  wruild  not  b(^  prifpan^l  tvo  answer  for  the  Depmdc^ncies,  11.'^.  A  son  lK)ni 
to  a  chiefs  wife,  of  illicit  intei-coiii'se,  would  in>t  be  vocognized  as  son  of  the  chief  in  the  case  of 
suecj'ssiou  to  the  g«)vei'nnient,  lllJ.  Oi)iiiion  as  to  the  pass-laws;  jjersonnlly  subjected  to  great 
ineonveiiienco  bv  thv.'m  in  the  colonv,  113. 

Okpkn',  J.  M.,  Acting  Governor's  Agent  in  Bjisutoland,  p.  4S().  Had  many  opjiortunities  of  studying 
native  character,  and  native  laws  and  customs,  480.  Capacities  iill(^d  at  diflerent  times,  4H0. 
General  uniformity  in  customs  Miiiongst  the  different  tribes,  4S0.  Consid<»nible  analogy  between 
laws  and  customs  of  Basutos  and  Kalirs,  ISO.  Laws  well  understood  by  chiefs  and  headmen, 
•ISO.  Uuihhmhlo's  a(;<piaintaiice  with  them,  4S6.  Chamctor  of  proceedings  and  penalties  in 
nativr»  cases,  ■IS7.  Fonn  of  trial  by  native  chief  Makaula  and  councillors,  487.  Kafir  system 
could  be  fonuulated  and  put  into  a  code,  4SS.  Some  laws  luight  be  modified ;  for  instance,  in 
regard  to  polygamy,  and  matters  conni^cte*!  with  social  condition  of  women,  488.  Native  law 
in  j)urelv  native  naitters  might  be  a<lministered  in  the  colony,  188.  Double  systcnn  of  laws  in 
England;  "  gavelkind"  and  ditr«'r(?nt  systems  in  regjird  to  marriage  in  the  sevenil  kingdoms, 
4SS.  Would  (?ffrc.t  changes  by  moving  pr»opl(^  to  modify  their  own  customs,  bringing  them  in 
s(nne  way  into  council,  4SS.  Instjinces  of  law  changed  ;  Moshesh  forbidding  cu'cumcision,  tho 
sale  of  liquor,  and  killing  f<»r  witchcraft,  4SS.  Ooimcils  analagous  to  /n'Uos  amongst  Kafirs, 
ISS.  U..  lilonhlo  and  his  council,  4 Si).  Xativ<^  juries  or  assessors,  480.  Judicial  powers 
reserved  to  chiefs  anrl  headmen.  400,  401.  No  native  qualitied  to  fill  position  of  colonial 
m.ngistiate,  400.  As  to  definititju  of  ofir'nor's  in  framing  a  code,  colonial  law  nught  bo 
introdiii'ed ;  in  regard  to  punishments,  the  Kaiir  mod»)  of  fine*  would  be  Iw^tter  in  most  cases, 

400.  Mode  of  trying  csises  by  tiie  Pondomise  chiefs;  with  right  of  appeal  to  magistrate,  and 
compulsory  repoi-t  and  check  of  all  cases,  400,  401.     Compounduig  of  theft  and  other  casiss, 

401.  Circuit  <.'<nnts  iind  native  procedui-",  401.  Agifnts  will  ruin  the  jK-'ople,  401.  Pass  Laws 
now  iiielTectivi?;  suggested  amendment  of,  401.  Restriction  in  sale  of  sjarits,  402. 
Native  ipiestion  and  paitA'  i)olitics,  402.  Pi'ovim-ial  government,  402.  Permanent  officer  nt 
head  of  native  teiritories,  ami  council  of  native  chiefs  and  i)eople,  402.  Let  people  suggest 
their  laws,  subject  to  decision  of  Parliament,  402.  Give  them,  b(»sides,  representiition  in 
I'arliament.  102.  Commur.al  responsibility.  402.  Spoor  hiw,  402,  40.3.  Not  apx)licablc  in 
BaHsutoland,  402.  Nativi^  chiefs  having  iK)wor  to  adjudicate  in  criminal  cases  might  carry  out 
IHiiial  code,  with  right  (»f  appeal,  403.  Polygamy  and  ukuloboLt  common  amongst  all  tribes,  403. 
I\egistnition  of  nv.rriages,  403,  404.  Plnnility  of  wives  in  IBasutoland,  493.  Chief  Letsie  has 
at  least  a  hundred  wives,  403.  Liw  of  inheritance,  403.  Fonn  of  testimentaiy  disposition: 
no  written  nvord,  but  relativ(;s  chosen  to  Ix-  dejiositories  of  intention  of  father  for  disposal  of  his 
pToporty,  403.  Divorce.  404.  C-hecks  upon  polygjimy  :  law  regfirding  girls  consent  to  eveiy 
niarriage,  an<l  r(?gistr!itir)n  of  the  contract,  404.  lieeop^nising  only  first  marriag(^s,  and  looking 
upon  any  marriage  after  thai  as  an  immonil  ctaitract,  cannoL  be  done  ^vith  peoido  in  their 
present  state,  4'.M.  In  reganl  to  land  tenure,  would  recr)gnise  individual  title  to  holdings 
of  e^-icli  man  as  to  his  ti<.4ds  ami  huts,  just  as  it  at  presi^it  exsists  in  Kafir  law,  495.  To  thoso 
who  apply  for  it,  wouhl  give  indiridual  descriptive  titles  simply,  405.  Would  not  allow  them 
to  srll  withnut  con.seiit  of  community,  who  have  ri?versionary  interest  in  the  whole,  405. 
Property  is  heritable  and  can  descend  from  father  to  son,  but  whenevtT  family  die  out  or  leav(», 
it  reveris  agttin  to  canmunity,  40(5.  Inexjiedient  to  alter  this  right  of  jn-operty,  which  it  is 
the  province  of  goveniment  to  guard;  more  detinit^i  recognition  of  individual  ehiims  will  grow 
up  with  permam-nt  improvements.  400.  TiCt  them  alone;  until  they  ask  for  individmil  titles, 
408.  Forfeitun.*  of  land  as  a  punishiucut  for  treuson  is  invariably  recoginsed  by  natives,  406. 
But  if  Ciin-ied  out  C(»lonial  Government  would  nut  W  exactly  in  aceoiflance  with  native 
hiw,  40G.  Pei'liaps  in  IJmldonhlo's  case  it  would  be  in  accordance  with  custom,  but  it  would 
interfere  with  many  peojile  who  were  not  rebels,  including  the  children,  497,  If  a  community 
among  natives  coinmittiMl  rebellion  it  would  be?  fair;  but  when  orgAnised  community  is  in 
abeyance,  proi»ei-ty  is  guarded  by  Govcnnnent  for  tho  community  who  are  as  infants  and  wards. 
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rebellion,  jK^oplc  tn^atcn:!  wry  lonitaitly,  498.     Miuiicipal  or  \Tllage  g:ovunniioiit,  49N 


Peddie,  Finpfo  Hwifbuon — Kauhhi,  J'ahln,  Jvithtrtmi,  and  oth(;rs  n^sidino:  in  Peddie  district,  i).  IG6. 
Caino  out  of  Kafirland  in  is;j,3,  wlicn  Sir  B.  Durl)an  was  Govonior,  KWJ.  Previous  history  and 
adventures,  1G7.  RtMX»ivcd  in  Hintza's  country  and  tn^itmont  there,  167.  Were  kno^^^l  as 
**Fet<jani,"  nnd  Ilintza's  peojJe  namwl  them  **Finp:o  :  "  were  sei'vantsof  Hiiitza,  and  obeyed  his 
laws,  1 67.  ITkulobola  was  praotiscHl ;  when  they  had  no  wittle,  bt.'ads  and  toba<icO  were 
bartered,  167.     Had  Muue  customs  as  to  circumcision,  intonjani  and  ukulobola  then  as  now, 

167.  What  ukulobola  is    not  a  sale,  but  to  marrj',  167.     Maniap^*  of  captives  nuide  in  war, 

168.  Women  do  not  n^j^ard  mamao^e  complet^^  without  cattle  passing,  l(i8.  Forced  marriages, 
168.  Instances  of  dispute  about  lobola  and  cas(\s  decided,  168.  Usual  dowry  10  head  of 
cattle,  169.  People  would  object  to  official  witnesses  at  maniagi^s,  1()9.  Law  of  inherititnce 
among  Fingoes — eldest  son  of  groat  wife  heir  to  great  house,  and  i"ipi*esentiitive  of  doi^ased 
father  of  the  kriial;  eldest  sons  of  other  women  succeed  to  property  of  their  houses.  169. 
Women's  lights  to  property,  169.  Opinions  as  to  ukulobola,  170.  Progress  of  Fingoes  since 
coming  into  cohmy,  170.  Cl(xsing  canteens,  170.  System  of  land  teniu-e  -  lo(;ations  given  to 
hemli  of  clans  and  then  occupied  by  people  as  heads  aiTange,  170.  Objections  to  individual 
titles,  170.  Municipal  regulations,  171.  Complaints  regarding  encroachments  on  locations, 
house  duty,  gims,  and  other  matt<!rs,  171. 

RofiS,  Rkv.  Buyc^,  Missionary  of  Fi*ee  Chuich  of  ScA)tlund,  at  Peiits  King  William's  Town 
division,  p.  215.  Bom  and  brought  uj>  in  Kiiftraiia,  but  n-c^eived  education  in  Scotland;  for 
thirty  years  a  missionary  and  well  a<;quainted  with  luitive  laws  an<:l  customs  and  native  habits 
of  thought  and  character,  21,?.  Natives,  l)oth  heathen  ami  Christian,  very  t<.'nacious  of  their 
customs.  In  the  colony,  colonial  law  might  be  to  some  extent  introduced,  with  exception  of 
law  of  iulieritance ;  but  in  territories  i)eyond  border  recommends  that  native;  laws  and 
(;ustoms  fonu  basis  of  legislation,  loaving  out  such  as  hi*;  bad,  215.  AVhy  natives  disjipprovf* 
of  Roman  Dut^h  law  of  inheritance,  215.  Fingoes  an  agiicultural  p(»ople;  Kafirs  are  pastonil, 
216.  Fingoc^s  gi-eatly  influenced  by  people  among  whom  they  are  plactnl,  216.  Native  syst<»ni 
patriarchal ;  tribal  and  family  rehitions,  21().  Written  regulations  and  laws  of  simple  chanw.'- 
tcr  required,  and  cai-eful  selection  of  officials,  Avhether  white  or  l>lack,  216.  What  natives 
consider  to  be  witchcraft.  216.  Instances  of  belief  in  witch-doctor,  216,  217.  Tortm-e 
practised.  217.  Oaths  and  false  evidence,  217.  Legislation  A^ith  regard  to  polygjuny  and 
registration  of  marriages  :  after  certain  date,  would  not  recognis(»  any  C4ises  arising  out  of  mi- 
regLstcred  or  polygamous  marriagi^s,  217,  218.  Absence  of  euergj'  in  administrsition  of  laws 
and  regulations  a  great  defect  in  South  Africa,  218.  The  KaflFi-ariau  Onlinance  No.  10  of  1^64 
disai)proval  of  its  recognition  of  polygamy,  218.     Innnorality  in  connectifin  with  iiitonjan<v 

218.  Practices  coimcct*?d  "vrith  circumcision;  imi)roprieties  should  be  put  a  stop  to,  21 S, 
What  are  the  essentials  of  a  native  maniage,  218.  Erils  attending  ukulobola,  an^. 
how  to  deal  x^-ith  them,  219,  222.  Canteens  in  locations  an  oil:  and  beer-gatheiings 
to    be    discom'aged    by   punishing    promptly   and  severely  offences    arising    out  of   them ; 

219.  Agents  and  native  assessoi-s  in  <;oui't^,  219.  Chiefs  ti'j'ing  (Ukst;s  \y\ih  right  of 
appeal  to  nuigistnitc,  220.  Natives  huproving  in  certain  things,  but  in  others  going 
back,  220.  Increase  of  drunk<;nness,  220.  L<.)ose  way  of  dcjaling  with  them ;  would  not 
aroust»  them  uimecessarily,  but  have  a  just  code  and  powerfid  atbuinistnition,  220.  Divei-sity 
and  contmdiction  of  law  peculiarly  embarrassing  to  a  native,  220.  Power  of  a  chief  in  his 
tribe;  instance  of  Gaika's  conduct  causing  a  division  of  the  tribe,  221.  Chiss  Legislation,  221. 
Law  of  inheritnnc<?,  221.  Penaltit?s  rccpiired  for  offences  of  adultAay  and  seduction,  221. 
Evils  of  official  men  not  recognising  native  luaniages,  221.  Spoor  law,  in  locations;  instanc<.>s 
of  its  working,  221.  In  Kafir  Ijiav  nearly  every  (?riiiie  punished  >\*ith  a  fine,  222.  Mosaic  code 
nearest  to  the  law  of  natun.*,  222.  If  the  Tnmskiian  Dcpcndencii^s  are  rc'tiiincd,  have  a  written 
body  of  laws  framed  bas(»d  <m  native  Liw,  222.  Abuses  of  ukulobola,  222.  Native  law 
recognises  ten  as  the  number  of  cattle  for  daughter  of  an  ordinary  man,  and  one  hundn-d 
for  flaughter  of  chief,  but  in  pnictice  no  restriction,  22Ji.  St**te  of  morality  among  the  p<*oiilf? 
and  C4iuses  of  it,  22t'J.  Tradition  among  the  Gaikas  as  to  thciu*  original  occupition  of  this 
coiuitry,  223.  Bushmen  the  original  inhalatantu,  223.  Survivors  of  the  Gonaqua  Hottentot 
tribe,  223.  Feeling  among  a  section  that  the  natives  are  neglected,  and  remedies  8Uggt^st-(?d, 
223.  Village  government,  224.  Syst^-m  of  individual  title  saved  many  p(»oplc  from  l>eing 
swept  away  dming  late  war,  224.  Sir  G.  Grey  introduced  idea  of  in(li>'idual  title,  224. 
Natives  learning  more  to  appreciate  its  value,  224.  Lc^cations  such  as  the  one  of  Port. 
Elizalx^th  affecting  t'lt;  couiitiy  injuriously,  221. 

SlMPPox,  J.  S.,  Special  Magistrate,  Keiskannna  Hoek,  i>.  233.  lias  been  S^KH^ial  Magistnite  for 
last  thi'w  years;  received  no  special  instinct  ions  upon  assuming  office,  nor  since:  deidt  "w^ith 
both  civil  and  criminal  cases  amongst  natives ;  always  told  them  he  sat  there  as  arbitrator,  and 
if  they  wished  to  appr  al  could  do  so  io  magistrate  at  King  William's  Town,  233.  Coll«;cti<«i  (»f 
house  duty  and  hut-tax,  233.  Five  locations  surveye<i,  and  eight  unsun'cyed;  thinks  it 
advisnbhi  to  secure  those  locations  to  occupants  ])y  grant.  234.  Indiv-idual  title  holders  ;  souu; 
not  taken  u)).  and  f-ome  confiscated,  234.  Three  canteens  in  distiict;  no  control  over  sale  to 
native;  would  b^  wise  to  restrict  the  sale;  natives  Ix'coming  more  Jiddicted  to  drink,  2il4. 
Mafiistratrs  tlMHild  have  power  to  settle  cases,  or  natives  will  take  them  to  their  headmen,  234. 
Practiire  of  ukv lobola  and  registiation  of  mj»mages,  234.  Does  not  think  it  would  Iw  "wise  at 
I  rcFtnt  to  iiilevfi  re  with  tliiir  maiiiajiC  system,  23o.  Might  say  in  ten  years  hence  Goveni- 
ment  will  not  rec(»gnise  moie  than  one  marriage,  235.  Would  not  })unisli  man  for  having  two 
wives,  but  deny  him  (M.rtain  rights  in  coiu-t ;  would  not  disinh(»rit  the  children,  but  make 
division  of  jropfrty  that  they  might  have  wmiething  to  live  on,  23.').  Tliinks  it  advisible  in 
passing  new  laws  fr»r  eolony  to  stipulate  they  shoid<l  not  be  appliwl  to  Biisutolaiid  without 
consideratioii  by  Parliuuu  nt. 
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SCHERMBRUCKER,  LlEUT.-CoLOXEL  F.,  p.  247.     iSincc  annexation  of  British  KafFmna  roaidod  in 
King  William's  Town  and  has  considerable  kuowlodgc  of  natives,  247.    AVas  nioiiiber  of  Parlia- 
ment in  18G8,  when  Dmft  Bill  for  administration  of  estates  of  natives  Avas  introduced,  an<l 
thrown  out,  247.    lleasons  for  objecting  to  it,  247.    Does  not  see  how  reeognition  of  jwlygiiiny  ciin 
possibly  be  helped,  if  we  act  with  justice,  247.     In  regard  to  native  uiarriiigfis,  would  imi)oit 
tlie  princii)le  of  the  Natal  law,  securing  a  guarantee  of  the  girl's  consent  and  limibition  of 
ukulobola,  247.     Does  not  consider  ukulobola  in  itself  as  immoral,  248.     Polygjimy  in  itself 
bad,  but  natives  Avill  not  see  it  in  that  light,  248.     Ljiws  ail'ijcting  nativos  most  requiring  legisla- 
tion— bi-andiug  act,  pass  law,  liquor  laws,  248.     Woidl  not  absolutely  restrict  sale  of  liquor, 
but  impose  heavy  |>enalties  on  persons  giving  liquor  to  natives  already  under  influence  of 
drink,  and  in  loe^itions  would  not  allow  Side  at  ail,   24"^.     Twenty  yo.ir.^  of  lirandy-drinking 
positively  degraded  Gaika  tribe,  24"^.     Power  of  chiefs  d^'stmy-vd  in  the  colony,  24.^.     Xative 
assessors  acting  in  administt-ring  justice,  248.     CMuti;)u-i  alK»ut  allowing  natives  to  congregjitc? 
to  express  their  wishes,  after  seeing  the  effe(4s  of  /'.V-.-d  in  Busutuland,  24S.     Hepresenfajtive 
system    and   Responsible   Government,  24S.     Penuan(?ii<:y  in  arlmini-itration  of  native  uii'uiis 
dc^sirable,  241).     Should  look  upon  our  Dep*^'iid'.aicios  as  England  regards  ht-r  color.ivs;  wouM 
appoint  a  CommissioniT  to  bo  a  perman.'nt  otH:v'r  as  long  as  he  cond:i  'ts  luatt'^rs  wvll,   24:^. 
Distinct  code  of  law  sliould  be  fi'amed  for  the  Dependencies,  249.     Xativ.^  law  slioiild  form  the 
basis,  249.     Would  not  have  circuit  (u:)nits ;  let  them  have  their  own  couH  with  asses.^ors,  and 
right  of  appeal  to  higher  courts,  249.     Hostile  feeling  of  natives ;  cliiefs  influence  people  to 
much  greater  extent  than  Ls  generaUy  believed,  2  J  9.     Natives  cannot  understand  changes,  and 
are  dissatisfied  until  matters  are  thoroughly  explained,  249.     Would  not  recommend  com- 
pidsorj'  registration  of  marriages  in  all  the  Dependencies ;  in  some  it  might  be  acceptable,  in 
others  not ;  would  call  meeting  of  people  and  propose   it  to  them,  250.     Systfjm  to  enabh) 
natives  to  bring  forward  propositions  or  grievances,  by  an  assembly  of  representatives,  or  men 
representing  each  tribe,  250.     In   framing  code   for  natives  in  the  colony,  would  base  it  on 
colonial  law,  and  wherever  possible  blend   their  customs   with  ours,  250.     Trial  of  cases  of 
mui*der,  250.     In  fa\our  of  individual  tenure  among  natives  ;  in  the  Dependencies  would  give 
title  to  head  of  clan  for  himself  and  tribe,  250.     Create  land  comt  to  deal  with  cases  where 
occupants  wish  to  have  land  converted  into  quitrent  teniu*es,  251.     Allowing  Europeans  in 
limited  number  and  well  selected,  to  become  purchasers,  251.    Woidd  not  give  representation  in 
Parliament   to   the   Dependencies,  251.     Agents  practLsing,  251.     Separation  of  political  and 
judicial  powers  exercised   by  officers,  251.     Removal   of  chiefs  on  good  cause   shown,  252. 
Would  guarantee  security  of  land  tenure  to  natives  in  Dependencies  by  issuing  inalienable  titles 
to  be  held  by  trustees,  252.     Principle  of  native  land  tenure,  in  Basut<jland  and  elsewhere,  if 
clearly  ascertained,  shoidd  be  retained,  252. 

Shepstoxe,  Sir  Tiieopiiilus,  K.C.M.G.,  Natal,  evidence  of,  p.  1.  Entered  public  service  in  1835, 
attached  to  Colonel  Smith's  staff,  and  served  with  Sir  B.  Durban  in  war  of  1835  ;  Diplomatic 
agent  to  Ndhlambe  tribe,  at  i<'ort  Peddie  in  1839 ;  negotiated  treaties  with  several  native  chiefs ; 
appointed  to  Natal  in  1846,  and  subsequently  became  Secretary  for  Native  Afliiirs  there;  also, 
held  position  of  Administrator  of  Transvaal,  page  1.  Territorial  distribution  of  tribes  around 
Fort  Peddie  in  1 839,  1 .  Condition  of  the  Fingoes  when  brought  into  the  Cape  Colony,  2.  Their 
relation  to  natives  of  Natal,  2.  Sir  B.  Durban's  policy,  2.  New  features  introduced  by  every 
Governor,  and  no  system  of  policy  persevered  in  long  enough  to  judge  of  its  suitability,  2. 
Ndhlambe's  people  governed  by  chiefs  and  their  relations  with  colony  regulated  by  treaty,  2. 
Circumstances  under  which  treaties  were  entered  upon  with  Kreli  and  Faku,  3.  Clauses 
securing  protection  of  natives  at  mission  villages  looked  upon  as  Chiistian  Missionary  Charter, 
in  South  Africa,  3.  Extent  of  country  occupied  by  Faku,  3.  Claimants  to  portions  of  it,  3. 
Pondomise,  Bacas,  and  Xesibes,  3.  Pondos  most  powerful  tribe  next  to  Zulus,as  regards  numbers, 
between  this  and  Delagoa  Bay,  3.  No  Man's  land  given  up,  4.  Desirable  if  sovereignty  of  Queen 
could  be  established  and  accepted  by  natives,  4 .  Had  more  or  less  to  do  with  tribes  from  here  to  Lim- 
popo, and  even  beyond,  4.  Generally  speaking,  form  of  government  is  same  among  them,  4.  Chief 
18  apparently  supreme,  but  practically  power  cannot  be  exercised  without  consent  of  people,  4. 
That  consent  given  at  assemblies  of  cidef  men  of  tribe,  4.     Headmen,  rulers  of  special  districts, 

4.  Zulus  and  Matabelc  hold  assemblies  at  special  times,  5.  Modus  operandi  at  these  meetings, 
when  new  laws  are  discussed  or  announced,  5.     Laws  and  customs  preserved  by  oral  tradition, 

5.  Same  laws  obtain  generally  among  the  tribes ;  customs  differ  or  are  modified,  5.  Distinction 
in  native  law  between  oft'enccs  or  wrong  committed  against  individuals  on  one  side  and  chiefs 
on  the  other,  5.  Murder,  robbery,  and  cattle  thefts,  are  ciimes  against  chief,  5.  In  many 
tribes  principle  of  mutual  responsibility  applied  in  the  village  or  community,  5.  Acts  classed 
in  our  laws  as  crimes  would  be  considered  crimes  by  natives  ;  besides  these,  charges  sometimes 
made  against  individuals  of  witchcraft,  or  of  being  umtakati  (evil-doers),  6.  Description  of 
crimes  and  offences  and  procedure  in  trial  of  accused  persons  under  native  law,  6,  7.  Punish- 
ment in  most  cases  takes  shape  of  fine,  7.  No  such  thing  as  vagrancy;  all  belong  to  families 
and  have  right  to  hospitedity,  7.  In  native  dependencies,  alteration  of  law  may  be  necessary 
to  secure  peace,  good  order,  and  uniform  admmistration  of  justice,  7.  Would  introduce  new 
laws  only  by  degrees  as  they  may  be  found  necessary,  and  necessity  commends  them  to  minds 
of  people,  7.  Native  law  which  ought  to  be  abolished  is  that  connected  with  charge  of  witch- 
craft, 8.  It  supposes  the  exercise  of  some  power  for  evil  by  one  person  over  another,  8,  12.  Put 
it  down  by  fining  or  imprisoning  any  one  who  makes  the  charge,  8.  Infanticide,  8.  Not  in 
favour  of  Pass-laws ;  misleading  rather  than  helpful,  8,  14.  Substitute  for  it  the  principle  of 
collective  responsibility,  8.  How  it  is  carried  out,  8.  Law  insisting  upon  natives  branding  their 
cattle  in  locations,  i^eihar.s  good  within  colony,  but  woidd  not  recommtrnd  it  in  the  Depen- 
dencies, 9.  No  law  relatin-  to  master  and  sei-vant  among  natives ;  the  inferior  is  under  general 
obligation  to  help  the  superior,  9.  Thinks  little  difficulty  in  forming  a  criminal  code  adopting 
our  dt^finition  of  laws,  9.  Would  retain  punishment  by  fine,  9.  Desirable  to  recognize  right 
of  chief  to  take  jjart  in  tribunal  as  an  assessor,  and  he  might  be  left  to  adjudicate  Avith  his 
headmen  on  minor  cases,  provided  people  were  allowed  appeal  to  magistrate,  9.  Principle  of 
trial  by  jury  always  existed  among  Kafir  tribes,  but  manner  of  its  application  not  so  technical 
as  ours ;  would  not  recommend  sudden  change  of  form  which  mi^ht  irritate,  -vrhen  substance 
is  available  for  all  purposes,  9.    Indined  to  adopt  suoh  laws  of  natiyeB  as  may  be  found  nnob- 
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joctionable,  and  improve  upon  them  by  degrees  wiih  their  assistance  and  consent,  which  could 
and  always  should  be  secured  beforehand  by  judicious  action  of  ma^strate,  10.  In  Natal,  chiefs 
were  allowed  to  try  minor  cases,  with  appeal  to  magistrato,  and  fvovi  magistrate  to  Secretary 
for  Native  Affairs,  10.  Decisions  of  coui-ts  caniod  out  by  native  messengers,  acting  as  SherifTs 
Officers,  who  receive  percentage  out  of  linos,  or  fee  for  each  journey,  10.  This  called  **ukubusa  " 
systom,  11.  Restitution  made  to  owner  of  stolon  property  as  far  as  it  could  be,  11.  Present 
law  in  Natal  for  government  of  natives.  Act  No.  2(3  of  1875,  aims  at  providing  for  better  ad- 
ministration of  justice,  and  assimilation  of  native  laws  to  laws  of  colony,  11,  19.  Danger  in  grouig 
too  fast,  11  Main  object  of  koi^piiig  natives  under  their  own  laws  is  to  ensure  control  of  them, 
11.  Cannot  control  savages  by  civilized  law,  11.  Pow(»rs  of  chief  both  judicial  and  executive, 
11.  When  a  young  mnn,  the  chief  is  supposed  to  be  under  care  of  souioi*8  of  fhe 
tribe,  12.  Common  exhortation  on  assuming  clii'^ftainship,  that  *'  He  must  give 
up  companions  of  his  youth  and  go  to  those  of  his  father,*'  12.  Imprtwement 
in  social  condition  of  nativ.'s,  12.  Thousands  of  j)loughs  and  European  utensils 
used,  12.  They  arc  not  slow  to  t:iko  advice  by  wliioh  they  are  mutually  benelitvrd,  12, 
Collootivo  r(;sponsi])ility  {t]>]iliod  in  (;asos  of  conspira(jy,  disturbance,  or  rebellion,  12. 
Langalalx^cli'a  ctiso,  l.'{.  Forff?it  of  land  in  occupation,  13.  Cattle  thefts  not  common 
in  Natal,  13.  Appeals  from  cliiefs  to  magistrate!,  and  their  effect,  14.  Horror  of  native 
tribes  when  they  hcai'd  of  murder  of  Mr.  Hope,  the  magistrate,  by  the  Pondomise  chief 
Umhlonhlo,  11.  Serious  crimes  tried  in  Natal  by  Supreme  Court  Judges,  with  jiuy 
of  white  people,  and  minor  cases  by  magistnite,  under  sujyervision  of  Attorney-General, 
thus  securing  uniformity,  14.  In  civil  cases  between  mitive  and  native,  refen^nce  made 
to  supreme  chief,  I'cprosonted  by  Secretary  for  Native  Affairs,  14.  Changes  in  general 
administration  and  policy  of  coimtry  bewilder  natives ;  difficulty  of  ruling  them  by 
party  government,  especially  when  questions  aft'ecting  them  become  party  quoetions,  14. 
what  is  required  is  an  officer  recognised  as  their  head,  whose  position  is  permanent,  their 
confidence  in  whom  woidd  grow,  and  to  whom  they  could  look  for  guidance  as  well  as  control, 
15.  Chiefs  should  be  used  as  a  melius  of  government,  15.  Master  and  servants  law  in  Natal, 
15.  Law  prohibiting  natives  from  carrying  weapons,  15.  Fewer  guns  among  Natfil  natives 
than  any  other  tribes,  15.  Registration  of  guns  and  annual  tax,  15.  Should  native  criminal 
code  be  decided  on,  would  recommend  adoption  of  principle  that  accused  person  may  be 
examined  on  his  statements,  16.  Oath  or  declaration  re(iuired  from  native  witnesses,  16. 
Rite  of  circumcision  not  practised  by  natives  in  Natal,  except  in  the  southern  part,  16.  Chaka 
put  down  the  custom  during  his  reign  over  the  Zidus,  17,  20.  Custom  of  "intonjano  "  observed 
when  young  girls  attain  age  of  puberty,  17.     Adjuncts  of  ceremony  are  what  require  restraint, 

17.  Should  be  inclined  to  attack  the  evils  rather  than  the  rite  itself,  10, 17.  Adult(.»ry,  seduction, 
and  abortion,  17.  Natives  have  no  individual  real  rights ;  nearest  approach  to  it  is  the  right  to 
occupy  land,  18.     So  long  as  a  man  does  no  diimage,   he   can   walk  or  drink  where  he  pleases, 

18.  Insolvency  is  a  device  of  civilization  they  have  not  yet  got,  18.  A  debt  always  remains 
and  descends  to  the  heir  of  a  debtor,  18.  In  Natal,  piinciple  of  m*ister  and  servants'  law  is 
applied  in  cases  of  contract  between  native  and  native,  18.  For  disobedience  on  part  of  a 
servant  to  a  master,  fine  or  imprisoiunent  would  be  most  suitable,  18.  In  cases  of  theft,  magis- 
trates should  have  the  right  to  flog ;  natives  attach  a  feeling  of  disgrace  to  it,  18.  Apprentice- 
ship of  natives  would  be  a  good  thing  if  properly  guarded,  18.  Woman's  rights  under  native 
law,  18.  Would  recognise  her  right  to  property  acquired  by  her  own  industry,  IS.  The  age 
of  maturity  among  natives,  19.  Chief's  relations  with  the  people,  19.  Admission  of  agents 
into  native  courts  imadvisable,  19.  Debts  on  a  contract  are  known  to  native  law,  and  dealt 
with  in  native  courts,  19.  Success  of  all  native  admimstration  depends  upon  selection  of 
qualified  magistrates,  20.  Most  of  difficulties  between  Government  and  mitives  caused  by 
lack  of  knowledge  on  \ynrt  of  natives  of  objects  and  intciitions  of  Government,  20.  In  Natal, 
prerogatives  of  chio.fs  transferred  to  Govenuuent,  and  noiK^  allowed  to  hold  dance  of  first-fruits 
without  receiving  pennission  of  supreme  chief,  20.  Policy  aims  at  ultimately  stamping  out 
polygamy  and  ukulobola,  20.  Native  law  of  inheritance  very  perfect,  20.  Does  not  concur  in 
statement  to  be  fomid  in  Maclean's  book,  that  in  giving  t<vstimony  before  courts,  very  few 
natives  ai*(^  to  be  believ(»d,  21.  It  is  provided  by  law  in  Natiil,  that  individuals  attaining 
reasonable  degree^  of  civilization,  when  fit  for  the  privilege,  may  be  released  from  opi»ration  of 
native  law,  21.  Those  who  have  availed  themsolvtjs  of  it  are  mostly  Christian  converts,  or 
have  been  brought  up  on  mission  stations,  21.  Comparison  between  the  old  and  new  system 
of  native  administration  in  Natal,  21.  Natives  require,  besides  their  local  magistrate,  an 
authority  to  whom  they  can  always  look  as  their  peniianent  head,  22.  Long  time  before  they 
understand  working  of  responsible  governmont,   22.     For  that  reason  it  is  a  disadvantage  that 


ment  in  the  management  of  the  x>€JOple  imder  them,  23.  Reasons  for  exceiitionjil  system  in 
dealing  with  customs  of  natives,  as  compared  with  those  of  Malays  and  Monuons,  23. '  Would 
allow  natives  to  appear  in  our  courts  in  their  own  ways,  21.  AVTiere  such  procedure  secures 
odministiation  of  justice,  wo'dd  not  moddl(j  with  it ;  whcni  the  mode  fails  to  secure  that, 
suitable  changes  might  by  degrees  be  introduced,  :  4.  Dosimble  that  native  law  should  be 
levelled  up  to  our  own  by  degrees  ;  but  apprehend  danger  from  codification  of  native  law  being 
too  rigid,  24.  Natives  in  Natal  fe<»l  their  interest  identical  in  all  material  respects  with  those 
of  the  white  people  ;  creation  of  such  feeling  should  be  the  object  of  rule  of  native  tribes  by  a 
civilized  government,  24.  Would  have  native  officers  in  native  courts,  25.  The  principle 
known  as  laesio  eiiormit  is  recognised  by  these  courts,  25.  Opinion  as  to  reviving 
collective  responsibility  and  spoor  law  in  territories  where  they  have  been  abi-ogatca 
by  disuse,  25.  Separation  of  judicial  and  executive  fimctions  in  administration  of  native 
affairs,  26.  Polygamy  practised  among  all  the  tribes,  26.  Principle  of  **  ukulobola,"  26,  28,  40, 
42.  Custom  much  cherished  among  the  natives  themselves,  esj^ecially  by  the  women,  26.  The 
word  "ukulobola"  represents  passing  of  cattle  from  one  family  to  another,  26.  Natal  law 
fixes  the  number  shall  not  exceed  ten,  and  lays  down  that  no  marriage  is  valid  imless  the  ^irl 
tn  ceremony,  before  official  witness,  publicly  declares  her  assent,  26.    Position  of  woman  after 
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mairiage;  she  has  status  of  a  wife  and  enjoys  privileges  a^such,  27.  Objects  to  use  of  the 
term  **  slavery  "  as  applied  to  their  condition,  *27.  Native  word  tfnga  (barter  or  sale)  never 
used  to  describe  a  niamage,  27.  Is  oppostd  to  tlie  cattle  roooivt'd  by  the  father  being  lecog- 
nised  by  law  as  a  trust  for  the  benefit  of  the  children  of  the  marriage  ;  would  be  too  great  an 
mnovation,  27.  Provisions  of  the  Xat;il  law  checks  t(nd(;ncy  to  native  mairiagcs  bi'ing 
transactions  of  baiier,  28.  Regarding  i)()lvgamy,  in  most  trills  majority  of  common  people 
have  only  one  wife,  20.  Things  connecti^rwith  the  custom  cannot  be  publicly  discussed,  29. 
Prejudices  of  the  women  have  great  bearing  upon  it,  29,  Deny  themselves  during  period  of 
pnjgnancy  and  lactation,  29.  Matter  of  jwide  to  native  wives  that  they  belong  to  a  largo 
establishment,  29.  Monility  of  natives  in  their  kraals  as  compared  with  those  at  mission 
stations,  30.  Practices  in  Zuluhind  and  amomg  some  frontier  tribes,  30.  Direct  legislation 
agamst  l)olygamy  might  produce  great<T  cv-ils ;  only  hope  oi  sncciess  lies  in  changing  ideas  of 
the  people,  30.  To  put  stop  to  it,  would  suggest  regulations  requiring  restriction  of  amount 
of  dowry,  and  publicly  expressed  consent  of  girl  to  maiTiag(\  30.  Recognising  first  wife 
and  her  only  might  be  done  in  time,  31.  Universal  feeling  of  natives  would  be  against 
law  forbidding  man  marrying  a  second  wife,  31.  Registration  of  marriages,  first  step  towards 
getting  control  of  prartice,  31.  Pondo  immorality,  31.  Influence  of  missions  very 
marked,  31.  Recommends  Xatal  marriage  regulations  modified  to  suit  conditions  of 
people  to  whom  they  are  to  apply,  32,  33.  Question  of  chiim  to  lobola  cattle  in  case 
of  woman  d^iiig  without  issue,  33.  In  legislation  on  the  subject,  lobola  cattle  should 
be  held  to  give  daughter  legal  right  of  asylimi  and  maintenance  in  case  she  needed  them,  34. 
Innovations  upon  Kafir  hiws  and  customs  slioidd  be  proceeded  with  cautiously,  34.  Old 
law  among  frontier  tribes  with  regjird  to  divorce,  34.  In  Natal  no  divorce  valid  unless  decreed 
by  competent  authority,  other  than  the  father  of  the  woman,  34.  In  Natal,  father  camiot 
receive  dowry  for  seciond  marriage  of  a  daughter,  34.  Some  payment  or  passing  of  property 
essential  to  validity  of  native  marriages ;  tribes  bej-ond  Zululaud  pay  in  com,  and  in  'H-ansva^ 
the  Amagwamba  or  **  knob-noses,"  give  hoes  as  dowry,  35.  Woman  married  without  some 
dowrj'  looks  upon  h(»rself  as  disrated,  35.  The  custom"^  of  ukucthi  (receiving  cattle  from  the 
mother's  relations),  36.  Custom  of  ukntiraU  (rmming  off  with  a  girJ),  30.  Custom  of  ukuheka 
(giving  a  prc^sent  to  mother-in-law  of  a  woman),  36.  Custom  of  ith-ntif/fna  (raising  up  seed  to  a 
deceased  broth^T^s  family),  practically  the  same  as  the  old  Jewish  biw  of  the  Levirate,  and 
regulations  in  force  in  Natal,  36.  Average  numlx>r  of  wives  of  lif^-ids  of  knials  and  chiefs  in 
Natal,  from  four  to  six :  some  have  twenty,   and  twenty-fivii,   37.     Of  all  native  institutions, 


divorce,  adultery  on  ^.art  of  the  husband  omitted,  38.  G«.»neral  reasons  for  and  against  legis- 
lating on  polygiimy,  but  recommends  recognition  and  tolerati^m  of  the  system,  with  a  view  to 
controlling  and  checking  its  evils,  39.  Does  not  think  missiona^  y  influence  has  had  much 
effect  in  lessening  the  practice,  40.  Labour  pnrformt»d  by  women  ;  the  plough  emancipating 
them  from  most  lal)oriousj)ortion,  40.  Status  of  a  wife,  40.  Guardians  of  a  girl,  41.  Man 
mairied  according  to  Chiistian  form  should  l>e  bound  by  contnict  he  makes,  and  barred  from 
marrj'ing  again  by  native  custom,  while  his  wife  lives,  and  he  is  not  legally  divorced  from  her, 
41.  No  iiicongiiiity  in  pimishing  man  for  bigamy  under  those  circumstances,  41.  Causes 
for  recognition  of  dowiy  under  tJie  Natiil  cod^'.    Indispensable  that  dowry  be  paid  for  a  widow, 

41.  Integrity  of  ofhi'ial  witnesses,  41.  In  case  of  worn  on  eiiptnrKl  in  war,  captor  may  assume 
of  father  or  husband,  as  he  phrases,  41.  System  of  registration  of  mai-riage  in  the  Dej>eiidencies, 

42.  Discretion  and  judg»)meiit  wouM  have  to  be  used  in  introducing  it,  43.  Favourable  to 
giving  women  legal  right  to  protection  and  maintenanco  by  her  father's  family  in  consideration 
of  cattle  received  at  htjr  mairiaare,  43,  Substitution  of  money  payment  for  cattle,  43.  Theory 
of  natives  that  lobola  cattle  fill  the  eyes  of  those  whom  the  daughter  has  left  behind,  as  she  filled 
them  with  her  presence,  43.  Preferc^nc;  of  parents  for  old  and  rich  men,  44.  Heir  of 
a  deceased  person  beciomes  head  of  the   familv   and  controls  the*  establishment,  4^.     Does  not 


all  marriages,  4,3.  General  rule  of  Christian  d(^nomInations  in  regard  to  i)olyg.imous  marriages, 
45.  Disasprov(>s  of  forcuig  nativ<\s  to  give  up  all  tbeir  wives,  46.  Hereditable  pro]:>ertj', 
according  to  nativ(»  custom,  chiefly  eattJf,  46.  Women  caimble  of  inheriting  pro^Hirty  only  m 
rare  cases,  4().  DifFen^nt  si»ction.s  of  a  chief's  houseliold ;  tlie  great  wife,  right-hand  wife  and 
loft-hand  wife,  40.  Eldest  son  required  to  help  his  junior  brothers  to  get  one  wife,  46,  50, 
Primogtuiiture  re<;ognised  law  with  the  Kafirs,  except  in  the  case  of  chiefs,  47.  Naming  of  tho 
great  wife,  47.  Rules  of  inheritance  in  Natal,  47,  oO.  Proiwity  accruing  from  marriage  of 
daughtei-8  devolve  to  eldest  son  of  a  house,  47,  50.  Disputes  as  to  questions  of  succession 
arise  out  of  mattoi*s  of  fact,  such  as  distribution  of  cattle,  repayment  of  advances,  &c.,  48. 
Head  of  family  during  lifetime  may  make  apportionment  of  proiKjrty,  48.  When  daughter 
marries,  dowry  goi*s  to  house  out  of  which  she  is  marri(Kl,  18.  Recognition  of  heirs  to  a  chief, 
48.  Native  custom  does  not  recognise  testamentary  disj)osit ion  of  property,  48.  If  introduced 
among  natives  would  cause  gr(?at  disturbance,  48.  In  Natal  code,  special  provision  for 
testamentary  disposition,  but  thinks  it  is  limited  to  immovable  projwrty,  48.  Would  not  allow 
a  man  at  the  last  moment  to  subvert  arrangements  made  in  aceordancG  with  customs  of  the 
people,  49.  No  objection  if  family  arrangtunents could  be  officially  registered;  such  a  practise 
would  soon  be  re<jognised  by  the  natives  as  a  boon,  49.  Ij^md  is  vested  in  the  chief ,  who 
apportions  tract  of  country  with  right  of  residing  on  and  cultivating  it,  49.  Among  all  the 
tribes,  not  Scsuto,  it  is  the  case  that  females  ennnot  inherit,  oO.  Frontier  Kafirs,  as  compared 
with  Zulus,  in  respect  of  moral  and  iiit<41ectual  character,  51.  Jjtiws  applied  in  the  different 
native  Dt;j>endencies,  52.  Native  and  colonial  laws  differ  little  in  their  recognition  of  what  are 
crimes  and  offences ;  it  is  in  thcdr  treatment  of  them  that  divergence  bijcomos  apparent,  62. 
Practically,  llie  new  offence  createrl  by  the  colonial  regulations  is  that  of  compelling  a  jwrson 
to  undergo  circumcisitm  and  also  witchcraft,  52.  Magistnites  should  be  guided  by  a  book 
in  which  the  laws  of  the  country  are  authoritatively  hdd  down,  53.  Polygamy  and  bi^my, 
53.     Cases  of  cattle  theft  should  be  treated  as  a  crime  as  well  as  civil  injury,  and  punishment 
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addod  to  restitution,  53.  Translation  of  any  code  of  law  for  the  natives  must  be  both  free  and 
carefully  done,  64.  The  benefit  of  requiring  the  validity  of  a  marriage  to  depend  upon  the 
public  utterance  of  the  woman*8  consent,  64.  Offeiings  to  chiefs,  54.  Cetewayo's  views  of 
native  custom,  54.  Kules  governing  land-tonm-e  among  the  natives,  55,  56.  Natal  trust, 
securing  lands  for  the  benefit  of  natives,  56,  71.  Mag:i8tcrial  supervision  over  locations,  57. 
Desire  for  individual  tenure  has  grown  up  among  natives  who  by  accident  have  separated 
from  their  chief  and  tiibe,  57.  Conspicuously  among  the  Amaswazi,  settled  at  Kden- 
tlalo,  near  Maritzbiu'g,  57.  Natives  purchased  land  in  combination,  57.  Title 
vested*  in  trustees,  57,  74.  How  system  could  be  extended  among  the  Kafirs,  58,  66.  No  use 
trjnng  to  gi*aft  institutions  on  native  population  not  fitted  to  receive  them,  59.  No  difference 
of  tenure  among  the  tribes,  59.  In  Natal,  magistrates  are  special  courts  to  determine  and 
decide  all  rights  to  tribal  land,  59.  Would  not  recommend  granting  individual  title  if  natives 
had  no  dosii-e  for  them,  60,  61.  No  gieat  chiefs  in  Natal ;  most  considerable  would  not  be  able 
to  raise  more  than  5,000  juen,  60.  Jantje's  people  of  Zulu  origin,  60.  Veiy  few  of  Moshesh's 
people  there,  61.  The  Basuto's  objection  to  annexation  to  Natal  in  1868  was  restriction  placed 
by  law  on  possession  of  fire-arms  by  natives,  61.  Tribes  in  Natal  from  whom  the  Fingoes  have 
come,  61.  No  standee  expected  by  chief  from  his  people  in  virtue  of  their  holding  land  from 
him,  61.  In  some  tribes  sci-vico  consists  of  contribution  towai-ds  paying  for  the  great  wife  and 
cultivating  liis  gardc^ns,  and  building  ki*aals  or  huts ;  in  Zululand  young  regiments  do  this 
work,  61.  llomody  in  c^tse  of  dispute  as  to  rights  of  water,  61.  Course  to  be  adopted  to 
encourage  natives  to  accept  individual  tenure,  62.  Doubt  ability  of  government  to  aestroy, 
except  nominally,  the  power  of  any  chief,  and  to  supply  his  place  by  an  officer,  62.  It  tract  of 
country  could  bt;  appropriated  to  natives  who  have  learnt  value  of  land,  it  might  attract  many 
of  them  from  their  tribal  conditic^ai,  and  prepare  them  for  further  advancement,  62.  Evils  of 
Emopeans  becoming  owners  of  plots  allotted  to  natives,  62.  System  of  leasing  might  guard 
against  tliis,  ()2.  Indian  system  of  smvej^ng  plots  of  land,  the  marking  off  coinciding  with 
actual  occupation  of  ^hv  grantee,  63.  Hut-tax  good  foundation  for  revenue;  in  Natal  produces 
jL'60,()00  a  year ;  it  is  b0vsid(;s  a  tax  on  polygaiuists,  63,  (jo.  Forfeitme  of  land  for  rebellion 
according  to  native  law,  63.  Xativ(5  locations  in  Natal  about  forty,  varying  from  8,000  to 
265,000  a<;res.  Laud  provision  for  natives  by  the  Natal  Govenuuent  probably  2,000,000  acres,  63, 
70.  Policjy  of  gijvoimaci.t  thcro,  as  far  as  it  (;ould  go,  to  encourage  natives  to  have  land  upon 
individual  title,  61.     Sybt  ^ni  of  gou'.'ral  govornmont  among  natives,  <54.     Based  upon  principles 


they  them<e]v/s  nc'oguisi  .1  in  iiiauagcmont  of  tlioir  affairs,  6. >.  Changes  should  be  carefully 
exphiiufKl  Ix'fon.  b.^i.ifr  dtifid^d  upon,  and  objections,  if  any,  considered  and  answered,  (56. 
Pi-inciple  of  d(»log;jtiu^  to  the  1«  cal  heads  of  a  village  the  settlement  of  local  matters  already 
exists  in  tribal  aiTangoiunit.'^,  (>(».  El(»(;tioii  contraiy  tii  theii*  ideas  ;  voting  is  an  innovation,  (>6. 
Divisional  Council  powers  luiglit  be  introduced  among  Fiugoes,  for  instance,  if  ffuided  by 
magistrates,  (id.  System  of  rewards  and  agricultural  shows,  67.  Payment  of  taxes  in  kind  as 
in  Fiji,  inadvisable,  67.  Sile  of  spii-its  prohibitt^d  by  law  in  Natal,  but  law  is  evaded  to  great 
extent,  67.  Habit  of  djinking  incrreased  much,  notwithstiinding  the  restriction,  67.  Charac- 
ter of  people  at  the  mission  stations,  6S.  In  native  locations,  headmen  left  to  administer 
municipal  government  according  to  th(^ir  customs,  and  this  works  well,  68.  Number  of  huts 
in  each  kraal,  five  or  six  among  coumion  people,  68.  Witchcraft  among  independent  tribe*  a 
political  engine  in  the  hands  of  the  chief,  ()8.  Papers  appended  to  Evidence: — 1.  Statement  of 
native  marriages  registered  under  Natal  law  of  18()9,  p.  69.  2.  Land  provision  for  natives 
in  Natal,  70.  3.  Letters  patent  appointing  trust  for  native  lands  in  Nated,  71.  4.  Form 
of  deed  granting  lands  to  tribe  in  trust,  72.  5.  Grants  of  reserves  for  native  occupation  around 
mission  stations,  73.  6.  Conditions  of  transf^T  of  cei-tain  lands  purchased  by  natives  of 
Edendale  mission-station,  75.     Memorandum  on  above  by  Sir  T.  Shepstone,  78. 

SiGBXU,  Rev.  William,  Fingo  Wesleyan  Missionaiy,  living  at  Rode,  in  Pondoland,  p.  396.     Form 
of  procedure  at  trials  a(!cording  to  Kafir  law,  39(),  397.     Crime  in  Umqikela's  country,  39*^. 
Witchcraft  still  practised,  but  diminishing,  397,  398.     Well  acquainted  witn  natives  in  Tembu- 
land  ;  opinion  ns  to  how  they  should  be  governed,  397.     Select  best  part  of  colonial  laws,  and 
embody  them  with  nativf!  laws,  397,     Would  allow  a  chief  to  try  a  case  ffrst,  with  right  of 
appeal  to  magistrate,  397.     Punishment  by  fines,  397.     Natives  prefer  to  conduct  their  cases 
without  agents,  398.     Brandy  should  not  be  sold  to  natives,  398.     Written  laws  would  be  a 
good  thing ;  many  natives  able  to  read  ;  should  be  ti-anslated  into  Kafir ;  thinks  independent 
chiefs  might  be  induced  to  adopt  them,  3U8.     Laws  suited  to  Tembus  woiUd  be  equally  suited 
to  Tembus  and  other  tribes,  398,     Amongst  these  tribes  also,  chiefs  should  be  cdlowed  to  settle 
disputes  among  their  people,  with  privilege  of  going  to  magistrate,  398.     Some  chiefs  are  luifit, 
398.     Would  not  let  them  hear  cases  of  murder,  hut-burning,  or  destruction  of  property,  399. 
Chiefs  should  get  salary,  and  no  part  of  fine,  399.     In  cases   of  imprisonment,  magistrate 
should  re-hear  the  case,  399.     Magistrates  shoidd  know  the  language,  398,  399.     Gangelizwe, 
Darala,  and  Matanzima  (capable  of  dealing  with  cases,  398,  399.     Polygamy  pre\ail8  as  much 
as  ever ;  deshiibility  of  its  discontinuance ;  rules  of  the  chmcii  in  the  nmtter,  399, 400.     Ukulobola 
objectionable ;  insttmc^;  of  fon^ed  maiTiages ;  officials  of  the  church  not  allowed  to  practice  it, 
400.     Both  customs  should  be  recognized  in  the  Dependencies ;  and  cases  in  connection  with 
them  go  to  the  magistrate,  400.     Registration  of  marriages  and  fees,  400,  401.     Would  not 
allow  registration  of  a  s<»cond  wife,  400.     Would  not  be  wise  to  apply  the  rule  to  chiefs  just 
now,  but  might  do  sc  with  others,  400.     Fingoes  take  money  instead  of  cattle  as  ukulobola,  401. 
Mairiage  customs  of  Pondos  resemble  those  of  other  Kafii-s,  401.     Pondos  and  Bacas  do  not 
circumcise,  because  the  chiefs  jire  not  circumcised,  401.     Fingoes  and  Kafirs  in  Pondoland  pro- 
hibited from  exercising  the  rite,  401.     Status  of  mimhood  when  a  man  marries,  at  nineteen  or 
twenty,  401.     In  Po  doland  the  (;hief  wife  is  usually  the  one  first  married,  except  in  case  of 
chiefs,  402.     Assignments  of  property  or  settlements  for  benefit  of  second  houses,  402.     Regis- 
tration would  not  prevent  their  naving  second,  third,  or  fourth  wives,  402.     Land  tenure  in 
Pondoland;  instance  of  grant  of  a  farm  by  the  chief  Umquikela,  402. 
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Stanford,  A.  H.  B.,  Resident  Ma^trate,  Umtata,  p.  444,  Admimstrating  Kafir  law  as  far  as  it 
is  not  repugnant  to  humanity  and  justice,  as  a  court  of  first  instance,  and  also  as 
court  of  appeal  from  decisions  of  cliiof  and  headmen,  444.  No  limit  to  jurisdiction 
in  civil  cases ;  would  recommend  there  should  bo  some,  in  civil  cases  between  Europeans, 
and  that  they  should  be  heard  at  periodical  court  by  chief  magistrate,  assisted  by  two  district 
magistrates,  445.  In  important  cases,  is  assisted  by  native  councillors  as  advisers,  445.  Ordinary 
form  of  procedure,  445.  Paid  messengers  of  courts,  445.  According  to  Kafir  law  accused  person 
is  competent  to  give  evidence  in  his  own  favour,  445.  In  framing  code  of  laws  would  base  it  on 
Kafir  law.  445,  447.  Judicial  power  of  the  chiefs,  as  granted  by  the  conditions,  should  be 
retained  by  them;  breach  of  condition  would  cause  ill-feeling  and  discontent,  445,  448,  451. 
In  cases  between  European  suitors  colonial  law  used,  445.  No  case  of  European  and  native 
combining  to  commit  crime,  446.  Punishments,  446.  Murder  cases,  446.  Prohibition  of 
sale  of  bi-andy,  446.  Law  agents,  446.  Spoor  law  cases,  446.  Nquiliso  responsible  for  spoors 
traced  into  Pondoland.  447.  Restitution  for  stolen  stock,  447.'  Power  of  chiefs  sensibly 
decreasing,  447.  In  Kafir  law  theft  a  civil  case;  sometimes  a  notorious  thief  declared  an 
outlaw,  447.  Cases  dealt  with  by  the  chiefs,  448.  Proceedings  in  apx>oals,  448,  450.  In 
native  law,  when  an  appeal  is  made  from  minor  chief  to  supreme  chief,  it  becomes  an  entirely 
new  case,  448,  450.  Swearing  witnesses,  449.  Trial  of  Europeans  charged  with  murder,  449. 
Circuit  courts  and  jurors,  449,  450.  Extension  of  townships,  449.  Spoor  law  not  applied  to 
Europeans,  450,  451,  Wine  and  spirit  law,  451.  No  pass  law  in  the  district,  451.  If  stock  is 
taken  from  one  pai-t  to  another  then  a  pass  is  required,  452.  Natives  going  into  the  colony 
require  a  pass,  452. 

Taberer,  Rev.  Charles,  missionary  of  the  Society  for  the  Propagation  of  the  Gospel,  stationed 
at  St.  Matthew's,  Kieskama  Hoek,  p.  224.  Number  of  natives  in  district,  mission  established 
in  1854,  or  1855;  church  erected  at  cost  of  £1650;  industrial  department  started  in  1876, 
carpentry  and  other  industries  including  farming  taught,  and  tin-ware  establishment  carried 
on,  225.  Education  for  native  boys  and  girls,  and  rates  paid  for  them,  apprentices  and  scholars 
come  from  Kraals  in  all  directions,  225,  227.  In  the  same  district,  there  are  lands  inoccupation 
of  Europeans,  225.  Recommends  creation  of  native  villages ;  but  against  allowing  natives  to 
alienate  ♦o  Europeans  ut  jjresont,  226.  Advisable  to  restrict  the  sale  of  brandy-  227.  Views  on 
individual  land  U^iiurc,  227,  228,  229,  230.  Natives  improving  in  material  prosperity,  228.  Cases 
in  which  natives  have  hold  individual  title  for  a  series  of  years,  228.  Title-deeds  preserved 
amongst  them,  228.  Consent  of  Government  to  sales  of  land  by  natives  ought  first  to  be 
obtained  in  (?vtTy  case ;  consider  them  in  this  generation  not  sufficiently  educated  and  civilized 
to  be  allowed  iiv.o  liberty,  229.  Condition  of  personal  occupation  desirable,  but  does  not  think 
it  coidd  be  insisted  upon,  229.  Govoi-niuont  supervision  of  industrial  schools,  227,  230.  Thinks 
ukulobola  tends  to  promote  immornhty ;  giving  of  cattle  not  so  much  an  evil  as  results  arising 
from  it,  231.  Proposes  to  leave  it  alone ;  that  the  law  should  neither  recognize,  establish  it,  or 
know  of  its  (existence,  232.  Practical  and  social  evils  of  polygamy,  232.  Law  prohibiting 
it  under  i)enalties  would  be  a  wise  law,  233.  Not  prepared  to  say  whether  courts  should  bo 
^hut  to  all  poh  gamists,  and  questions  arising  from  contract  relating  to  ukulobola,  233. 

ToTO,  Metu,  TsnuiLV,  Ngqaba,  and  Zonke  (members  of  the  Gtuka  tribe),  p.  82.  A  chief  consults 
his  councillors,  and  is  guided  by  what  they  say,  82.  The  leading  councillor  or  prime  minister 
is  the  chief's  mouthpiece ;  if  the  chief  executes  wrong  he  would  be  interfered  with,  by  having 
his  chief  councillor  **  eaten  up,"  82.  When  a  young  chief  has  |)assed  through  circumcision  his 
councillors  are  sehxjted,  and  he  is  told  these  are  the  men  to  whose  words  he  will  have  to  listen, 
83.  If  chief  loaves  old  councillors,  and  does  wrong,  people  would  not  refrain  from  assegaing 
him,  as  in  the  case  of  Gaika,  during  the  regency  of  Ndhlambe,  82.  The  chief  counculor*s 
kraal  never  far  from  that  of  the  chief,  and  is  a  refuge  to  anyone  escaping  from  punishment  or 
seeking  a  full  enquiry  into  his  case,  83,  85.  This  is  a  limit  to  the  chief's  power,  so  that  he 
should  not  be  absolute,  83.  Procedure  in  trial  of  cases  before  the  councillors  and  chief,  84. 
Every  man  has  a  right  of  appeal  to  the  chief  at  the  great  place,  84.  Jurisdiction  of  petty 
chiefs  or  headmen,  85.  How  the  umsil/i  or  sheriffs  officer  is  chosen,  85.  In  cases  of  murder,  a 
man  does  not  die  for  another,  but  his  cattle  are  confiscated,  85.  If  man  catches  a  thief  in  his 
kraal  at  night,  he  can  throw  an  assegai  at  him,  86.  Criminal  cases  cannot  be  compromised,  86. 
In  cases  of  tlieft,  compensation  to  be  paid  to  owner  of  property,  86.  Cases  arising  out  of  faction 
fights,  86.  Adultery,  abortion,  child  miu^ier,  rape,  how  dealt  with,  86.  The  custom  of  inton- 
jane,  86,  87,  93.  Unnatural  offences,  87.  Grass  burning,  daiuage  to  kraal  property,  trespass, 
wife-beating,  87.  Witch-doctors  Jind  sorcerers,  and  instances  of  bewitching  by  charm  in  a  piece 
of  blanket,  87,  88,  89.  Origin  of  war  between  Gnikaand  Ndhlambe,  90.  Witch-doctors  attached 
to  the  great  place,  90.  Belief  in  native  medicines,  90.  The  rite  of  ukutwasa  (becoming  a  witch- 
doctor) 90.  The  working  of  the  si)Oor  law,  90.  Punishment  for  homicide,  90.  £icestuous 
intercourse,  91.  Contempt  of  a  chief,  91.  Instance  of  people  leaving  a  chief,  91.  Custom  of 
watching  the  chief's  grass,  91.  The  Wizard's  Rock  in  the  Nahoon  riveT,  a  place  of  execution  in 
the  olden  time,  91.  Persons  leaving  one  chief  for  another  liable  to  have  their  cattle  con- 
fiscated, 91.  Chiefs  regulate  punishment  according  to  custom,  92.  Mode  of  trial  by  jury  or 
native  assessors  would  be  following  native  custom,  92.  People  **  busa"  (visit  or  wait  upon  the 
chief)  92.  Mode  of  receiving  gift«  from  the  chief,  92.  Accused  heard  in  his  own  case ;  no 
perverters  (agents  or  advowites)  92.  Custom  of  dowry  and  ikazi,  creating  an  alliance  between 
families  and  forming  the  knot  of  relationship  and  marriage,  93.  How  lobola  cattle  are  dis- 
tributed, 93.  Obligations  imposed  by  the  custom,  93,  94.  Woman's  choice  not  consulted ; 
when  ordered  to  marry  she  must  obey,  94.  Instances  of  amoimt  of  lobola  paid  for  girls,  95,  96. 
A  common  thing  for  married  women  io  tell  their  husbands  to  marry  other  wives  and  **  provide 
the  house  with  a  rafter,"  97,  98.  The  rule  for  a  husband  to  get  his  cattle  back,  if  wife  refuses 
to  live  with  him,  99.  Cases  of  Christians  receiving  lobola  for  their  daughters,  101.  Advan- 
tages of  paying  lobola,  101,  102.  Man*iage  among  Christian  natives,  102.  G&'ls  are  not 
marripd  to  rich  men  only,  102.  Fixing  the  number  of  cattle  to  be  given  for  a  girl  would  not 
be  acceptable,  103.  Gifts  to  children  on  their  marriage  ;  cattle  given  to  girls  c^ed  ubulangu, 
103.  Native  custom  regulating  divorce  and  grounds  for  divorce,  103,  114,  115.  Degrees  of 
consanguinity,  116.    Marrying  deceased  wife's  sister,  116.    Respective  positions  of  several 
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households  where  there  are  many  wives,  and  how  the  inheritance  would  go,  116.  Apportion 
ment  of  cattle  among  thorn,  116,  118.  Universal  heir  has  power  to  dispose  in  marriage  the 
girls  of  the  great  house,  117.  Control  over  tiie  subordinate  wives,  117,  120.  Satisfied  with 
native  law  of  inheritance  and  do  not  want  it  amended,  117.  Relative  immorality  on  mission 
stations  and  in  heathen  kraals,  118,  119,  120.  Old  and  new  system  of  land  teniire,  121. 
Prefer  the  old  system,  121.  Individual  land  tenure  unacceptable,  122.  The  pass  law  and 
other  causes  of  vfiscontent,  122. 

TuRPiN,  Rev.  W.  H.,  Church  Missionary,  St.  Philip's  Mission,  Graham's  Town,  p.  163.  Lived  at  St. 
Mark's  Station,  and  is  now  in  the  native  location,  Graham's  To\\ti,  163.  Natives  partly  practise 
their  customs  there  still,  164.  Regards  ukulobola  as  i>erfect  sale  of  the  girl ;  does  not  believe 
that  any  obligation  as  to  maintenance  enters  into  the  arraugejnent,  164,  Husband  looks  upon 
woman  he  has  paid  ikazi  for  as  a  servant  and  in  servile  state,  164.  The  custom  is  discouraged 
by  the  Church,  but  in  spite  of  prohibition  is  practised  among  Chiistian  natives,  164.  If  there 
is  no  ukulobola  the  women  consider  marriage  incomplete  and  taunt  their  husbands,  164.  Both 
polygamy  and  ukulobola  evils,  but  would  not  punish  parties  guilty  of  them ;  with  advance  of 
Christianity  and  civilization  they  will  die  out,  16o.  Polygamy  decreasing  among  commimities 
where  missionaries  are  working,  165.  With  regard  to  land  tenure,  would  recommend  grants 
of  blocks  of  land  with  grazing^  gi'ound  att^iched,  placed  in  the  hands  of  trustees,  and  men  who 
occupied  for  a  certain  time  to  have  titles,  166.  The  gcnti  of  self-government  in  native  customs, 
166. 

TWEEDIB,  J.,  President  of  Cathcart  Farmers'  Association,  p.  285.  Ninet<3en  yeai-s  in  the  colony, 
in  Graaff-Reinot,  Albany  and  KafFraria,  285.  Within  the  colony,  natives  should  come  under 
our  laws,  285.  In  regard  to  polygamous  marriages,  would  allow  the  rights  of  the  women 
already  married  and  their  children,  285.  In  future,  recognise  only  the  first  wife,  and  ignore 
the  existence  of  second  or  third  ^dves ;  after  certain  time,  woiild  not  allow  them  to  bring 
their  cases  of  ukulobola  into  the  courts,  286,  287.  Would  have  special  code  based  at  first 
upon  Kafir  law,  and  afterwards  gradually  improved  upon  until  assimilated  to  English  law, 
286.  In  native  cases  would  have  magistrates  assisted  by  intelligent  natives  as  a  jury,  286. 
Effect  of  having  a  systc-m  of  law  in  the  colony  differing  from  that  in  the  Dependencies,  286. 
Spoor  law  a  good  law,  and  applicable  within  the  colony,  286.  Thieving  diminishing  since  the 
removal  of  the  Guikas,  286.  Mode  of  procedure  in  coui-ts  as  simple  as  possible,  286.  Circum- 
cision and  intonjano,  should  be  repressed,  287.  Circuit  courts  visiting  the  Dependencies,  287. 
Master  and  servants  law,  as  at  2)rescnt  existing  answers  all  purposes  satisfactorily,  287.  Pass 
law  a  good  one,  287.  Registration  of  maniages,  287.  Opinion  of  ukulobola;  should  be 
discouraged  and  finally  suppressed,  287,  288.  Recovery  of  ukulobola  cattle  by  law,  when 
woman  refuses  to  go  to  her  husband,  288.  Adultery  cases,  288.  Great  precjiution  should  be 
exercised  in  introducing  changes  among  natives,  288.  Individual  tenure  in  locations,  288. 
In  distributing  land,  give  the  peoi^le  their  present  plots  in  occupation  as  nearly  as  possible, 

288.  Give  them  right  to  sell,  but  only  to  other  natives,  as  designing  persons  might  buy  up 
their  lots,  and  we  should  be  minus  the  natives,  288.  As  we  cannot  do  without  them  for  labour, 
wo  must  protect  them,  288.  They  make  good  farm  servants,  and  trustworthy,  289.  Location 
lands  should  be  seciu-ed  by  title  if  occupied  in  common,  286.     Diamkenness  among  the  Guikas, 

289.  Would  support  law  for  prohibition  of  sale  of  liquor  in  Dependencies,  but  not  in  colony, 
289. 

Umiiala,  Nathaxiel,  son  of  the  late  chief  Umhala,  p.  256.  Was  educated  at  Zonnebloem,  Cape 
Town,  and  now  clerk  to  Mr  Byrne,  attorney.  King  William's  Town,  256.  Understands  native 
laws,  both  Kafir  and  Fingoe«,  256.  These  are  not  identical  in  all  points  ;  difference,  for  instance 
in  ukulobola  and  ceremonies  at  marriage,  256.  Dowry  is  essential  to  marriage  in  all  cases,  256. 
Native  marriage  ceremonies,  256.  Always  public,  256.  By  Kafir  law  among  common  people 
the  first  wife  manied  is  the  chief  wife  ;  the  common  people  have  no  left-hand  house,  257.  The 
second  wife's  position,  257.  The  succession  to  the  property,  257.  In  absence  of  any  relative 
it  goes  to  chief,  257.  The  claun  to  ihtzi  by  the  houses  from  which  daughters  were  married, 
257:  Land  belongs  to  chi^f,  257.  Guardians'  rights,  257.  Woman's  rights,  258,  260.  Regis- 
tration of  marriages,  257,  260.  Polygamy  and  ukulobola,  258,  259.  Obedience  of  girls  to  their 
fathers,  258.  Women  much  attached  to  ukulobola,  259.  They  would  not  like  limitation  of 
ikazi ;  it  would  cause  dissatisfaction,  259.  Girls  begining  to  understand  they  can  appeal  to 
magistrate  for  protection,  259.  Circumcision,  259.  Thinks  ukulobola  crises  should  be  enter- 
tained by  magistrates,  260.  Brandy  selling  to  natives  should  be  stopped,  260.  Thinks  com- 
pulsory registration  of  marriages  would  be  best,  260.  Code  of  native  law  desirable,  260.  Kafirs 
who  rea<l  and  write,  260.  Kafir  literature,  260.  Land  tenure :  individual  tenure  a  good 
thing,  260.  The  land  should  be  inalienable,  or  the  white  man  possessing  any  amount  of 
money  would  be  able  to  buy  it,  260.  Ten  acres  with  commonage  sufficient  for  a  family  for 
agricultural  purposes,  260. 

Veldtmax,  and  Fixoo  Headmen  and  inhabitants  of  the  Butterworth  District,  Transkei,  p.  475. 
Regular  system  of  laws  understood  amongst  all  Kafirs,  475.  Laws  made  or  altered  by  chief 
and  councillors,  475.  Instance  of  an  old  law  being  set  aside,  475.  Manner  of  bringing  a  charge 
or  complaint,  475.  Proceedings  at  trial,  476.  Sentence  generally  a  fine,  though  sometimes  a 
man  may  be  thrashed,  476.  Best  punishments  for  theft  ind  for  murder,  476.  Sugge*i;  for  the 
Transkei  a  code  combining  the  best  of  colonial  and  of  natives  laws,  47(5.  Laws  in  the  colony 
which  bear  hard  upon  natives ;  no  punishments  for  seduction  or  adultery,  nor  provision  for 
return  of  dowry  if  wife  returns  to  her  friends ;  difficulty  of  making  complaint  to  magistrate, 
and  having  to  go  to  an  agent;  and  sufferers  by  cattle  thefts  receiving  no  compensation,  476. 
Defects  in  the  Kafir  law  and  custom,  in  regard  to  abiikwda  and  iidoujane  ceremonies,  and  evils 
arising  therefrom  ;  beer  drinking,  and  its  results ;  custom  in  seduction  cases  and  witohcraft, 
477.  Spoor  law,  477,  478.  "Red  clay"  heathens  and  Christians,  478.  Adultery  cases,  478. 
Prohibition  of  brandy  drinking  and  schools  in  locations,  478.  Representation  in  Parliament ; 
desire  to  elect  a  European,  as  is  done  in  the  colony,  by  vote,  479,  481.  Ukidobola,  479. 
Polvgamy  approved ;  a  man  who  marries  many  wives  does  injury  to  no  one,  and  merely  adds 
to  his  own  importance,  479.     No  objection  to  registration  of  \vives  and  of  dowry  paid  for 
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them,  479.  Settlement  of  estates  and  property  of  minors  to  be  dealt  with  by  magistrate  and 
native  advisers,  selected  by  the  people,  479,  Selection  of  headmen  by  ma^tratos,  480.  Final 
decision  to  be  with  magistrates,  ana  hoadmon  mproly  to  advise,  480.  Wish  the  pass  law  to  be 
amended,  480.  One  >vith  a  pass,  on  urgcait  business,  has  to  call  at  a  string  of  offices  on  the 
way  to  report  himself  and  detained  at  each  for  hours,  before  ho  can  be  attended  to,  480.  If  no 
other  way  out  of  difficulty,  issue  certificates  of  citizc^nship,  to  Ikj  presented  yearly  for  renewal, 
480.  Title  to  land  ;  enciourago  those  who  have  made  improvements,  and  let  title  bo  inalienable, 
480.  By  native  law,  a  man  cannot  will  his  property  out  of  his  own  family  ;  we  do  not  think 
a  man  should  have  right  to  cut  off  his  relations,  480.  Instance  of  propoi-ty  a  man  may  hold 
as  his  own  right,  apart  from  his  family,  480.  A  rich  man  may  on  his  death-b(id  give  presents 
to  persons  whoso  claims  for  those  presents  would  bo  Hcknowledg«Ml  by  the  familj',  481.  In 
case  of  an  undutiful  son,  it  should  be  open  for  the  mjigistrate  to  step  in  an«l  invi^stigate,  481 .  No 
desire  to  live  in  villages,  481.  Framing  of  regulations  as  to  settlement  of  disputt^s  respecting 
grazing  or  water  rights,  or  boundaries,  481.  Coimtry  belongs  to  Fiugoes,  and  no  man  of 
any  other  tribe,  Tombu,  Kafir,  Hottentot,  or  Basuto,  or  white  man,  should  receive  indi\'idual 
title  in  the  tenitorj',  481.  Public  metjtings  at  the  residence  of  the  chief  magistrate  every 
six  months  or  so,  to  discuss  inattcTS  of  public  interest  would  tend  greatly  to  welfare  of  the 
country,  481.  School,  in  each  location,  for  education  of  children,  481.  Plan  adopted  by 
Commission  is  the  way  to  get  to  heai-ts  of  the  people  ;  coine  with  kindness  to  find  our  failings  ; 
this  thing  will  make  us  feel  like  men,  482. 

Wahxer,  Rev.  E.  J.,  Wesleyan  missionary.  Mount  Arthur,  Lady  Frere,  p.  337.  Son  of  the  late 
Mr.  J.  C.  Warner,  and  fonnerly  Tembu  Agent  in  Emigrant  Tenibuland ;  had  great  experience 
among  natives ;  residing  for  nearly  47  years  in  Kafirland,  337.  Occupation  of  the  country 
by  Tembus  under  Umterara,  337.  History  of  its  annexation  by  Governor  Sir  H.  Smith,  377. 
Magistrates  appointed,  377.  Tribe  did  not  like  the  change ;  soreness  f(?lt  by  a  portion  led 
to  their  joining  war  of  1852,  337.  Changes  made  by  Governor  Sir  George  Cathcart,  337. 
Further  changes  in  1805,  when  it  was  proposed  to  fill  up  Kreli's  country  with  Tembus  as  a 
friendly  tribe,  337.  Inducements  off(Ted  them  ;  assur(»d  of  their  own  internal  government 
under  native  law  and  custom,  and  supreme  control  by  a  government  officer,  337.  Was  then 
appointed  Tembu  agcmt,  337.  Four  chiefs  accepted  to  go — Mattmzima,  Gecelo,  Darala,  and 
Stockwe  ;  others  preferred  to  remain— namely :  Nonesi  and  Gongubele,  337.  Present  distribu- 
tion of  the  Tembus,  337.  Tambookie  location  divided  into  farms,  occupied  by  the  people  in 
common,  under  headmen;  over  a  group  of  fai-ms  and  headmen  there  is  a  senior  headman, 
responsible  to  Government,  338.  Where  there  are  no  chiefs,  the  system  works  well,  338.  Power 
of  chiefs  can  be  used  with  advantage,  338.  Would  allow  them  to  adjudicate  in  cases  between 
thtjir  people,  with  an  appeal  from  them  to  magistrates,  338.  Natives  as  advisers  or  assessors,  338. 
As  Tembu  agent,  heard  cases  between  men  of  differfjnt  tribes,  338.  Chiefs  were  then  practically 
iiidei>end(mt,  and  people  regarded  as  beyond  British  jurisdiction,  388.  Resigned  office,  in 
order  to  enter  upon  missionary  work,  33.S.  Feeling  of  the  jKJople  then  thoroughly  friendly, 
33>^.  Afterwards  reijoatedly  received  messages  asking  how  it  was  conditions  ujxon  wliich  they 
moved  into  the  country  were  bf^ing  altered ;  and  that  erases  were  settled  otherwise  than  accord- 
ing to  their  o\vn  laws  and  customs,  wliich  they  had  been  i^romised  would  be  followed,  338. 
This  occasioned  sore  feelings ;  but  if  judiciously  brought  about,  and  chiefs  consulted  and  con- 
ciliated, initation  would  not  have  been  so  great,  339.  Emigrant  Tembus  took  no  i)art  in  Gun- 
gelizwe's  proposal  to  be  taken  over  by  government,  339.  Their  protest  agidnst  annexation  and 
I>etitiou  to  Parliament,  399.  Believe  the  altertjd  conditions  of  Government  drove  them  into  war,  339. 
Annexation  of  Emigrant  Tembuland  without  consent  of  peojjle,  an  act  of  injustice,  and  should  not 
be  proceeded  with,  339.  For  the  dependencies,  code  of  law  based  upon  Kafir  law  should  bo 
frjimed,  339.  Recognise  ukulobola  and  polygamy,  and  in  cases  of  succession  and  inheritance 
follow  native  law,  339.  When,  as  in  the  colony,  the  Government  has  power,  jjolygamy  and 
ukidobola  should  be  put  down  by  law;  but  in  the  Deixindencies,  where  circumstances  are 
different,  not  advisible  to  suppress  them,  339.  Government  should  take  steps  for  future  to 
put  down  polygamy ;  do  not  interf(»ro  with  existing  marriages,  but  after  fixed  date,  require 
natives  to  register  first  maiiiages,  and  recognise  no  other,  339.  This  could  be  canied  out 
safely  in  colony ;  and  in  the  Dependencies,  Goverament  should  continue  t^  have  this  object  in 
view,  339.  Prohibit  sale  of  licjuors  to  natives  generally,  but  allow  sale  to  European  travellers, 
340.  Native  assessors,  340.  Natives  would  appreciate  being  consulted  in  municipal  regida- 
tions ;  also  enable  them  to  ventilate  their  grievaiKjes,  340.  Ukulobola  and  its  evils,  340. 
Treatment  of  Kafir  wives  by  their  husbands,  340.  Tenure  of  land ;  individual  title,  and 
inalienable  grants,  340.     Pangela's  sale  of  his  farm,  340. 

Warxer,  Rev.  H.  B.,  Wesleyan  Missionary,  Tsomo  Mission,  Fingoland,  Transkei,  p.  368.  Mission 
work  in  the  Tsomo  circuit,  3G8.  Taking  into  consideration  habits  and  customs  of  the  people, 
tliink  they  should  outside  the  colony  be  ruled  by  their  chiefs,  but  not  by  their  own  laws  and 
customs  entirely,   3()H,  3G9.     Witchcmft,   309,  37G.     Polygamy,  ukulobola  and  circumcision, 

369.  Ukulobola  the  root  of  heathenisui ;  a  si)ecies  of  sliiv(ay,  whereby  women  become  slaves 
in  the  tribe,  369.  Receipt  of  ikazi  creates  no  obligation,  369.  Circimistances  under  which  the 
cattle  paid  may  be  reclaimed,  369.  Witchcraft  not  abandoned,  370.  In  rcgjird  to  the 
Fingoes,  they  are  without  chiefs,  and  colonial  law  should  be  introduced,  and  registering  of 
wives,  370.     Registration  of  one  wife  might  be  secured,  on  condition  of  getting  titles  to  land, 

370.  If  they  knew  they  would  lose  plurality  of  wives,  they  woiUd  not  register,  370.  Would 
allow  chiefs  in  TembuLiud  to  entertain  casts  amongst  their  own  i)eophi,  with  right  of  appeal 
from  their  decision  to  the  magistrate,  370.  Codification  of  laws  and  customs  a  good  tiling, 
370.  Before  onteiing  Wcsloyau  niinif^try  was  in  Govermufnt  service,  in  charge  of  Idutywa, 
370.  S:ile  of  spirituou'^  liquors  gieatest  c^-il  introduced  among  Kaiir  races ;  wou -d  prohibit 
sale  in  the  colony  iis  avcU  as  out  of  it,  370.  Conducting  oases  in  c<.)urt  by  agents,  in  the 
Dependenci(;s,  a  bad  thing,  370.  Native  assessors,  370.  Circuit  court,  371.  Would  not  place 
Europi^ans  under  native  code;  govern  them  by  law  of  the  colony,  371,  Believe  that  with 
judicious  upright  magistrates,  good  gi^vennuent  and  justice}  might  be  administered  upon 
system   based  upon  Kafir  law,   371.     Cannot  recommend  coercive  measures  to  put  down 
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iikulobola,  371.  Disputes  arising  from  it  should  not  be  entertained  by  couits  in  colony,  371. 
Ghreatest  hindrance  to  mission  work  arises  therefrom,  371,  372.  Qualification  for  position  of 
native  magisti*ates,  372,  375.  Land  tenure  ;  Fingoes  hold  their  land  merely  by  occupation ; 
eager  desire  on  their  part  for  individual  teuiire ;  small  farmers  should  be  encouraged,  372,  373. 
Congregating  in  villages  not  suitable  to  natives,  372,  373.  In  Emigi-ant  Tembuland  not  a 
desire  among  people  generally  for  individul  tenure,  but  raor(»  advanced  and  civilized  wish  for 
it,  373.  Recommend  people  be  allowed  to  live  in  tlieir  tribal  way  until  of  their  own  accord, 
they  ask  for  change  of  tenure,  374.  Farms  granted  by  chiefs,  374.  In  Tembuland  Proper, 
titles  to  the  locations  should  be  grant(?d,  374.  Introduction  of  European  emigrants  not 
desirable,  374.  Would  recommend  native  farmer  system  on  lands  now  vacant,  374.  Puper 
appended  to  evidence : — Letter  from  witness,  on  grants  of  farms  by  Emigrant  Tembu  chiefs ;  on 
qualifications  of  magistrates  ;  on  system  of  individual  land  teuui^o  in  Fingoland ;  and  on  causes 
of  recently  dirturbed  state  throughout  Kafirland,  374,  375,  376. 

Wateks,  Rev.  H.  T.,  Archdeacon,  of  St.  Mark's  Emigrant  Tembuland,  p.  357.  St.  Mark's  Mission 
established  in  1856 ;  leave  given  to  occupy  by  Kreli,  paramoimt  cliief  of  the  Amaxosa,  who 
was  then  living  at  Hohita,  357.  When  Tembu  emigration  took  place,  Mr.  Warner,  British 
Resident,  defined  the  boimdaries,  357.  Mission  work  and  industriiil  school,  357.  Want  of  title 
prevents  improvements,  358.  Grant  to  magistrate,  and  traders  allowed  to  occupy  on  payment 
of  small  rental,  358.  Discretion  used  in  lulndttiii.'ic  nv.tivos:  r-.ot  limitod  to  Christian  Kafirs, 
358.  Comparison  between  heathen  and  Chiistian  natives,  oo6,  Disanii::m»'Mt  act :  they  dis- 
approved of  it,  but  obeyed  the  law  and  eventually  accepted  compensation,  3o». 
Intonjane  forbidden ;  circumcision  allowed ;  polygamists  not  received  into  church  membership, 
but  wives  pennitted  to  be  baptized,  358.  IJkulobola  prjictised,  and  not  discouraged ;  reasons 
for  doing  so,  359.  Not  necessarily  an  evil ;  never  met  ^-ith  ease  of  money  being  given  for  a 
wife,  363,  364.  Regulation  of  native  marriages ;  impolitic  to  touch  it  in  the  Dependencies, 
just  at  present;  but  when  matters  quieted  down,  would  recommend  registration  of  all  mar- 
riages, polygamous  and  monogamous,  359.  Divorce  cases  and  causes  of  divorce,  359.  360. 
At  time  of  registration  would  require  amount  of  ukulobola  to  be  stilted,  359.  Status  of  the 
woman  and  custody  of  children  in  cases  of  divorce,    360.     Position   of  a   concubine — idikazi, 

360.  Kafir  law  of  inheritance,-'  360,  361.    Free  tostamentaiy  disposition,  361.     Verbal  wills, 

361.  Executors,  361.  Succession  to  land  and  landed  property  in  a  polygamous  family,  361. 
Distinction  between  civil  and  criminal  laws  among  Kafirs,  361.  Spoor  law;  in  one  instance 
the  mission  station  made  responsible  ;  contributed  individually  and  made  each  family  x^y 
their  quota,  362.  Witchcraft  cases,  362,  Penalties,  and  examination  of  accused,  362. 
Native  assessors,  and  chiefs  aiding  magistrates  in  adiuinisti-ation  of  justice,  362,  363. 
Lessening  power  and  infiuence  of  chiefs  a  mistake,  3()3.  Cattle-killing  mfatuation  ;  Does 
not  believe  it  originated  with  Kreli,  363,  Natives  could  be  safely  governed  and  controlled  by 
a  code  constructed  upon  principle  of  Kafir  law  ;  would  apply  it  oidy  to  areas  where  natives 
live,  and  then  only  to  natives  living  thei*e,  363,  Has  seen  more  indecency  among  natives  in 
the  colony  than  out  of  it,  363.  Ukulobola  not  necessarily  an  Q\il ;  decline  to  recognise  it  as 
purchase  and  sale,  164. 

Welsh,  A.  R.,  Resident  Magistrate,  Tsolo  District,  Griqualand  East,  p.  452.  Experience  among 
Pondomise  and  Fingoes,  452.  Umditchwa  head  of  one  branch  of  Pondomise ;  conditions 
under  which  he  agreed  to  come  luider  Govemmeat,  452.  Guided  by  these  considerations 
until  country  was  annexed  in  1879;  since  then  by  regulations  framed  for  government  of 
Griqualand  East,  452.  People  do  not  seem  to  understand  the  situation ;  the  regulations  rather 
too  far  advanced  for  them ;  must  remember  they  have  only  come  in  contact  with  Govern- 
ment during  the  last  eight  years,  452.  Elevating  influences  at  work,  453.  Sale  of  liquor 
prohibited,  453.  Trial  of  murder  cases,  453.  Native  advisers  to  assist  magistrates  in  impor- 
tant cases  of  dowry  and  inheritance,  453.  Caution  necessary  in  introducing  innovations  into 
native  laws  and  customs,  453.  Different  stages  and  conditions  of  the  natives  in  the  several 
territories,  454.  Code  of  law  suitable  to  Fingoland  might  not  be  desirable  in  Tembuland, 
454.  Chief  magistrate  might  have  discretion  of  not  enforcing  certain  portions  of  law ; 
he  being  on  the  spot  and  best  capable  of  judging  what  is  applicable  to  the  people, 
454.  Kafir  law  should  be  a  large  element  in  framing  any  code,  for  the  Dependencies ; 
and  colonial  law  gradually  introduced  as  people  become  more  capable  of  understanding 
it,  456.  Trial  by  jury,  455.  Penalties  and  punisihments  for  crimes,  455.  Would  not 
give  chief  judicial  functions,  455.  Would  apply  native  law  to  natives  and  colonial 
law  to  Europeans,  456.  Do  not  think  registration  would  serve  any  good  purpose,  456.  Poly- 
gamy and  ukulobola  prevail :  it  would  be  dangerous  to  touch  it  in  any  way,  456,  457,  458. 
Ukulobola  from  native  point  of  view,  has  many  good  qualities,  456.  Look  upcm  it  more  as  a 
sale  than  anything  else,  456.  Men  work  well  with  their  wives  on  the  whole ;  in  harvest  season 
reaping,  and  help  the  women  generally,  456.  Divorce,  456!  Recognize  marriage  as  a  contract, 
256.  Natal  system  of  registration  and  witness  of  marriage  would  be  useful  if  it  could  be  carried 
out,  but  do  not  think  it  practicable,  456.  European  superintendents  on  locations,  456.  Would 
not  give  them  any  judicial  powers,  457.  Recorder  for  the  Dependencies,  457.  Chief  Umditchwa 
tried  cases ;  he  had  no  authority  but  when  the  litigants  agreed  to  refer  cases  to  him,  457.  In 
saying  chiefs  should  not  have  judicial  powers,  do  not  mean  that  faith  should  be  broken  with 
those  who  have  come  under  government  upon  certain  conditions,  457.  Desirable  if  native 
Dependencies  were  under  a  Lieutenant-Governor,  and  beyond  reach  of  party  influence,  457. 
Not  good  for  us  or  the  natives  that  native  policy  should  be  one  of  party  politics,  457.  Costs  in 
native  cases,  457.  Cross-extuning  prisoners,  457.  Native  land  tenure,  458.  Dividing  districts 
into  locations,  458.  Occupation  of  vacant  land,  458.  Centies  of  Europeans,  458.  In  Tembu 
district,  150  farms  could  be  laid  out,  458.  Native  fanners  intennixea  with  Europeans^  459. 
European  centre  at  Umtata  operated  as  a  check  on  the  rebellion,  459.  First  step  towards 
locating  natives  would  be  to  divide  them  into  wards,  with  inspectors  under  the  magistrates, 
and  frame  local  regulations  for  government  of  these  wards,  which  headmen  would  have  to  see 
properly  enforced,  459. 

Wood,  Hon.  Geobqe,  Graham's  Town,  Member  of  Legislative  Council,  p.  168.     Came   into  the 
colony  in  1820 ;    was  a  good  deal  in  Kafirland ;    and  came  in  contact  with  and  obtained  ITikfif 


ANALYSIS  AND   INDEX.  559 

customs,  IdS.  Form  of  procedure  at  trials,  158.  Principal  of  mutual  responsibility  159. 
Model  men  in  managing  natives,  159.  Approves  of  native  jury  system,  159,  Natives  are 
attached  to  their  laws  and  customs,  160.  Troubles  in  Kafirland  owing  to  mistakes  in  application 
of  the  laws,  160.  Lord  Somerset's  Treaty  with  Gaika,  160.  Interference  of  some  of  the 
missionaries,  160.  Would  not  encourage  power  of  native  chiefs,  but  in  case  like  Kama*s  would 
not  deprive  him  of  chieftanship,  160.  Should  not  abolish  ukulobola  by  law;  leave  it  to 
infiuence  of  growing  Christianity,  160.  Hintza^s  character  as  paramount  chief ;  his  death  a 
loss  to  the  country,  161.  Cannot  civilize  Kafirs  while  allowing  trade  in  guns  and  strong  drink, 
161.  Does  not  believe  there  are  as  many  Kafirs  now  as  forty  years  ago,  and  not  half  so  healthy, 
161.  Cbvemment  might  prevent  sale  of  brandy  te  natives,  161;  and  government  should  have 
monopolyof  ammunition  trade  inits  own  hands,  161.  Polygamy  an  inducement  te  immorality,  161. 
Officers  carrying  out  chiefs  jud^uents ;  a  tiger's  tail  their  badge  of  office,  161.  Trade  and  barter 
carried  on  in  former  years,  162.  Pondos  and  Kafirs  had  horses ;  they  did  not  possess  them  before 
arrival  of  Europeans,  162.  How  Percival  and  Thomas  met  their  deaths,  162.  Kafir's  respect  for 
missionaries  and  their  labours,  162,  163.  Polygamy  bad,  but  not  to  be  put  down  by  direct 
legislation ;  discourage  it  by  moral  and  religious  teaching,  162.  Native  land  teniu«  and  how 
it  works,  163.  Fingoes  know  use  of  money,  and  large  amounts  deposited  in  savings'  banks, 
163. 

Xelo,  Christian  headman,  under  Tembu  chief  Gangelizwe,  p.  432.  Statement  regarding  descen- 
dente  of  Europeans  supposed  te  have  been  wrecked  upon  the  CQast  of  Kaffiraria,  432. 

Zalala,  Taxoa,  George,  and  other  Fingo  Headmen  of  Nqamakwe  District,  Transkei,  p.  484. 
Different  opinions  on  native  laws  and  custems:  intonjane,  circumcision,  polygamy,  and 
ukulobola;  law  of  inheritance;  sale  of  brandy  and  beer-drinking;  lana  tenure,  and 
testamentary  disposition  of  property,  485,  486. 
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APPENDIX  A. 


Abstract  of  Cape  Statute  Law  relating  to  Natives, 

TO  WHICH    IS  ADDED  THE   ANNEXATION    ACTS    AND    LAWS    AND    PRO- 
CLAMATIONS  HATING  THE  EFFECT  OF  LAW  IN   FORCE  IN  THE 
DEPENDENCIES  OF  THE  CAPE  COLONY. 


Tliia  may  conveiiientl}'  be  aumninpized  under  the  follotriiig  Iiends  : — 
I.  Lavs  for  the  Peotectiok  of  Property  .\nii  the  Prevestiok  akd  Detection*  of  Thf.it^ 

BY  Natives. 
n.  Laws  to  Preserve  the  Public  Peace  and  to  Reovia^te  the  Traue  with  Natives. 
UI.  Laws  relating  to  the  Emfloymest  of  Nati\-E8  as  Serv.^sts  aki>  Apprentices. 
IV.  Laws  Adoptixo  axu  OI^^^■G  Effect  to  Native  Lawb  asv  Custom.s. 
V.  Laws  behtiso  to  Hut-Tax,  IjOCatioks,  aki>  the  Occupation  aso  Tksire  of  Lakh 
therein  by  NATn-Es. 

VI.  Law  BELATisa  to  the  Tbkure  of  Land  >'or  Native  Pcbposes  by  Rrlioious  and  other 
Bodies  akd  its  Modifications. 

VII.  Laws  for  the  Creation  and  Goverkment  of  Special  Native  Dependencies. 


I.  FOE  THE  PROTECTION  OF  PROPERTY. 

Pass — Peevektiok  of  Theft — VAaiuNCY. 

Ordinance  2,  1837,  after  reciting  that  it  is  expedient  to  make  provision  for 
the  prevention  of  crimes  against  property,  enacts  that  it  any  officer  or  private  person  who, 
by  yirtne  of  Ordinance  73  of  1830,  amending  Ordinance  40  of  1828,  is  authorized  to 
arrest  or  assist  in  arresting  any  perMon  who  has  committed  or  is  on  rciisnnable  grounds 
suspected  to  have  committed  any  munler,  culpable  homicide,  rape,  robbery,  or  assault 
with  intent  to  conmiit  any  of  those  crimes,  or  in  which  a  dangerous  wound  is  given. 
arson,  housebreaking  with  intent  to  commit  any  crime,  or  theft  of  any  cattle  and  alieep 
or  goat,  or  any  other  crime  of  equal  degree  of  guilt  with  any  of  these  crimes,  shaU 
attempt  to  make  such  arrest,  and  the  person  .so  attempted  to  be  arrested  shall  fly  or 
resist  and  cannot  be  apprehended  and  prevented  from  escaping  by  other  means  tlian 
by  such  officer  or  private  person  killing  tlio  person  so  flying  or  resisting,  such  homicide 
shall  be  deemed  in  law  to  be  justifiable  homicide. 

The  Ordinance,  in  Section  2,  after  reciting  certain  treaties  between  Lieut. -Governor 
Stockenstrom  and  certain  Kafir  Chiefs  for  recovery  of  stolen  property  traced  to  such 
Chief's  territory,  imposes  a  penaltj'  of  £50  on  those  who  recover  such  property 
contrary  to  the  terms  of  the  treaty ;  while  Section  3  makes  it  unlawful  for  natives  to 
enter  the  Colony  witli  asse^is  or  any  weapon,  and  authorizes  the  police  to  disarm 
them,  and  to  kill  or  disable  them  if  they  cannot  be  disarmed  by  other  means ;  but  a 
native  in  actual  service  of  a  colonist  may  be  armed  in  such  manner  as  liis  employer 
may  think  prefer. 

By  Section  4,  natives  found  in  the  Colony  without  a  pass  or,  if  imder  contract, 
without  a  vritten  authority  from  his  master;  or  if  with  a  pass  to  procure  faim  employ- 
meat,  he  be  discovered  wandering  without  any  certain  occupation  or  honest  means  of 
llTelibood ;  or  if  absent  from  liis  h^t  master  more  than  fourteen  days,  he  may  bo  appre- 


2  NATIVE   LAWS   AND   CUSTOMS   COMMISSION 

hended  by  any  justice  of  peace,  field-comet,  police,  or  landowner,  and  summarily  dealt 
with  according  to  law. 

If  when  arrested  he  resists,  and  his  arrest  or  removal  cannot  be  affected  without 
killing  or  disabling  him,  such  acts  are   allowed. 

Any  three  or  more  natives  entenng  the  Colony  under  any  pretext  whatever 
shall  be  deemed  and  taken  to  be  enemies,  and  it  shall  be  lawful  for  any  person  to  repel 
them  by  force  of  arms. 

By  the  last  section  everyone  must  under  a  penalty  assist  an  officer  calling  for 
his  aid  to  carry  out  the  law. 

Act  16,  1864, — ^The  Cattle-Theft  Kepression  Act — recognizes  the  principle  of  holding 
*  Native  Kraal  responsible  for  stolen  cattle  traced  thereto,  as  follows: — **  Whereas,  in 
the  several  native  lowitions  ui)on  the  eastern  fiontier  of  this  Colony,  the  principle  of  holding 
«ach  kraal  or  distinct  comiiiuuity,  collectively,  responsible  for  the  value  of  stolen  cattle  traced 
into  such  krmd  or  distinct  community,  has  been  approved  of  by  the  Government  of  the 
Colony,  and  acted  ux^on  since  the  oiiii^ual  establishment  of  such  locations,  and  could  not  at 
present  be  tibrogatod  or  interfered  with  without  very  serious  detriment  to  the  public  interest : 
Be  it  ena<-ted  as  follows  : — 

**  No  action,  suit,  or  pro<;eediug  at  law,  criminal  or  civil,  shall  be  capable  of  being 
instituted  or  maintained,  in  any  court  of  the  Colony,  by  or  on  behalf  of  any  native, 
resident  in  any  native  location  in  this  Colony  for,  or  on  account  of  any  cattle  of  such  native 
which  shall,  by  order  of  the  Acting  Superintendent  or  chief  officer  of  such  location,  acting 
in  conformity  with  the  regidatioiis  and  local  customs  of  such  location,  as  sanctioned  by  the 
Governor,  have  been  taken  and  applied  to  make  compensation  for  stolen  cattle  traced  into 
the  kraal  or  distinct  community  to  which  such  native  belongs ;  but,  on  the  contrary,  every 
such  taking,  whether  before  or  after  the  taking  effect  of  this  Act,  shall  be  deemed  and  taken 
to  have  been  lawful. 

**  For  the  purpose  of  the  last  preceding  section,  the  term  "cattle"  shall  comprise 
horses,  mules,  asses,  homed  cattle,  sheep,  and  goats. 

**  It  shall  bo  lawful  for  the  Governor,  by  proclamation,  from  time  to  time,  to  specify 
the  native  locations  to  which  the  provisions  of  the  two  last  preceding  sections  shall  apply 
and  from  and  after  such  proclamation  the  said  sections  shall  apply  to  the  locations  mentioned 
therein." 

Act  17,  1864,  Jifter  ropealiug  Act  24,  1857,  provides  that  special  officers  be 
appointed  by  the  Governor  to  issue  certificate's  of  citizenship  to  Fingoes,  who  shall 
sign  these  certificates  drawn  up  in  a  certain  form  and  shall  register  them,  so  as  to  show 
its  date  and  tlie  name,  age,  height,  and  marks  of  the  Fingo,  who  shall  be  supplied  with 
such  certificate,  and  a  case?  for  can-ying  it. 

Tliis  certifi(!ate  the  Fingo  nmst  produce  annually  to  the  officer  of  the  location  in 
which  the  Fingo  shall  reside ;  which  officer,  ha\'ing  satisfied  himself  that  the  person 
produ(5ing  the  certificate  is  the  proper  holder,  shall  countersign  it  with  necessary 
alterations,  or  may  issue  a  nc^^'  one. 

The  certificates  of  dead  Fingoes  are  to  be  delivered  under  a  i)enalty  to  the 
superintendent  of  the  locatitin  wliere  he  died  or  to  the  district  resident  magistrate  by 
any  person  who  shall  have  possession  of  the  same.  Ajiy  attempt  to  use  such  certificate  after  the 
death  of  the  holder  may  on  conviction  be  visited  with  two  years'  hard  labour. 

Magistrates  may  appoint  certain  persons  to  examine  all  certificates  at  certain  times, 
and  any  Fingo  wilfully  refusing  or  neglecting  to  produce  it  to  such  officer  shall  be 
incapable  of  again  obtaining  a  certificate  unless  by  the  express  authority  of  the 
Gt>vernor,  who  has  also  the  i>ower  of  issuing  or  refusing  to  ij^sue  fresh  certificates  when 
the  old  ones  are  stolen  or  lost. 

A  penalty  is  imposed  for  wilfully  depriving  a  Fingo  of  his  certificate,  and  also  for 
apprehending  him  after  its  production,  except  on  a  criminal  charge. 

A  Fingo  refusing  to  produce  a  certificate  to  any  one  authorized  to  demand  it, 
and  acting  botid  fide,  and  having  reason  or  probable  cause  for  mistaking  such  Fingo 
for  a  Kafir  without  a  pass,  may  lawfully  be  appi-ehended  ;  and  any  Fingo  who  transfers 
his  certificate  is  liable  to  a  penalty,  as  well  as  the  receiver  of  it. 

Any  Kafir  or  other  native  foreigner  who  shall  i)rovo  to  the  satisfaction  of  the 
resident  magistrate  of  the  district  in  which  he  resides  that  he  has  for  ten  consecntiTe 
years  next  before  liis  application  been  constantly  in  service  in  the  Colon}',  and  has  not 
during  such  time  been  convicted  of  theft,  or  any  other  crime  for  which  ho  should  have 
been  sentenced  to  more  than  ono  months*  imprisonment,  is  entitled  to  receive  a  certificate 
of  citizenship  under  this  Act,  all  the  provisions  of  which  shall  then  extend  to  him. 

Any  applicant  for  such  certificate  making  any  statement  wilfully  and  knowingly 
false,  toucliing  his  right  to  obtain  it,  may  be  sentenced  to  six  months'  hard  labour. 

The  Governor  is  also  empowered  to  grant  a  certificate  of  citizenship  in  certain 
cases  where,  though  the  applicant  be  not  able  to  show  ten  years'  service,  he  has  by  his 
industry  and  good  conduct  during  his  residence  in  the  Colony  merited  the  privilege. 

Any  holder  of  a  cc^rtificate  sentenced  after  conviction  to  more  than  six  montlia' 
imprisonment  shall  ipso  facto  forfeit  his  certificate. 

Any  officer  wilfully  and  knowingly  issuing  a  certificate  to  any  person  not  entitled 
to  receive  it  is  liable  to  a  penalty  of  £50. 

Act  22,  1867,  repealed    Ordinance  49  of  1848,  Act   23  of   1857,    Act  27   of    1857, 
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Act  24  of  1859,  Act  23  of  1860,  and  the   23rd  and  24th   sections  of  Act  16  of   1864  ;   and 
enacts  : — 

That  contracts  under  the  Master  and  Servants  Act,  Act  15  of  1856,  between 
employers  and  native  foreigners  shall  be  good  ;  but  this  contract  shall  not  protect  the 
natives  from  prosecution  or  punishment  for  entering  and  being  in  the  Colony  without 
a  pass. 

No  native  foreigner  shall  enter  the  Colony  without  a  pass  signed  by  a  proper 
officer,  and  if  ho  does  enter  without  such  pass,  or  having  a  pass  violates  its  conditions, 
he  shall  be  liable  to  imprisonment  for  a  month,  with  or  without  hard  labour,  or"  to  a 
fine  of  £1. 

Any  resident  magisti*ate  or  proper  officer  may  endorse  on  the  pass  an  extension 
to  remain  longer  in  the  Colony. 

After  punishment  a  magistrate  may  gi*ant  him  a  ]3a8s  to  complete  an  unexpired 
contract  of  service,  or  to  enter  into  such  contract ;  but,  in  default  of  such  contract 
shall  give  him  a  pass  to  return  to  his  own  countr}-. 

A  native  foreigner  is  defined  to  **  be  any  member  of  an3'  tribe  other  than  a  Fiiigi>- 
of  which  the  principal  chief  shall  live  bej'ond  tho  borders  of  the  Colony-;"  and  all 
£lafirs  belonging  to  any  location  in  the  divisions  of  King  William's  Town  and  East 
London,  and  the  Tambookies  of  the  Tambookies'  location  of  the  district  of  Queen's^ 
Town  shall,  unless  provided  with  certificates  of  citizenship,  be  native  foreigners ;  and 
if  foimd  in  any  other  part  of  the  Colony  than  such  location  without  a  certificate  of 
citizenship,  or  proceeding  beyond  the  bordei*s  of  the  Colony  without  a  proper  pass, 
shall  be  liable  to  imprisonment  with  hard  labour  or  to  a  fine. 

Any  Kafir  or  Tambookie  who  is  the  proprietor  of  any  land  or  the  owner  of  any 
house  or  building  worth  £10  is  entitled  to  a  certificate  of  citizenship,  and  the  Qtjvernor 
may  also  issue  such  certificate  to  any  Kafir  or  Tambookie  who,  having  resided  in  the 
Colony  for  a  period  of  not  less  than  seven  years,  may  appear  to  him  to  merit  tliat 
privilege  in  consequence  of  his  industry  and  good   conduct. 

Any  justice  of  the  peace,  field-comet,  constable,  or  owner  or  occupier  of  land 
may  demand  of  any  native  foreign»^r  the  production  of  his  pass,  and  on  failure  or 
refusal  by  him  to  produce  it,  may  forthwith  apprehend  him  and  convey  him  to  tlio 
resident  magistrate  of  the  district  to  be  dealt  with  according  to  law. 

But  tho  holder  of  a  certificate  of  citizensliip  shall  not  be  liable  to  be  apprehended 
for  not  having  a  pass  to  enter  the  Colony. 

The  annual  revision  and  renewal  of  certificates  is  not  necessary. 

Anyone  who,  imder  colour  of  this  Act,  wrongfully  and  malictiously  and  without 
probable  cause,  arrests  or  causes  anyone  to  be  arrested,  shall  be  lialde  to  a  fine  of 
£1,  to  be  jmid  to  the  person  arrested  as  damages. 

Act  23,  1878  (the  Vagrancy  Act),  repeals  the  11th  section  of  Act  22  of  1867, 
which  had  provided  that  persons  wandering  over  or  loitering  on  private  property-  with- 
out leave  of  the  owner,  and  unable  to  g^ve  a  good  and  satisfactory  account  of  them- 
selves, could  be  aiTCsted  bv  the  owner  or  his  servants,  or  by  a  police  officer  at  tlie 
owner's  request,  and  punished  by  imprisonment ;  and  enacts  that  any  person  found 
wandering  abroad  and  having  no  visible  means  of  support,  or  insufficiBnt  lawful  means, 
who  being  thereunto  required  by  any  resident  magistrate,  justice  of  peace,  field-comet, 
policeman,  inspector  of  locations,  or  owner  or  occupier  of  land,  or  who,  having  been 
summoned  for  such  pui-pose  or  brought  before  any  resident  magistrate  or  special 
justice  of  the  peace,  shall  not  give  a  good  and  satisfactory-  accoimt  of  himself,  shall  be 
deemed  and  taken  to  be  an  idle  and  disorderly  person,  and  liable  to  imprisonment  with 
hard  labour,  spare  diet,  and  solitary  confinement  for  three  months. 

Persons  wilfully  and  knowingly  harbouring  such  idle  and  disorderly'  persons  are 
liable  to  a  penalty,  and  every  person  found  without  lawful  excuse  (the  proof  of  which 
excuse  shsdl  lie  on  him)  wandering  over  any  farm,  on  or  loitering  near  any  dwelling- 
house,  shop,  store,  stable,  outhouse,  garden,  vineyard,  kraal,  or  other  enclosed  place, 
shall  be  deemed  to  bo  an  idle  and  disorderly-  person,  and  liable  to  (6)  six  months 
imprisonment,  with  or  without  hard  labour,  spare  diet,  and  solitary  confinement,  and  such 
idle  and  disorderly  person  may,  with  or  without  warrant,  by  magistrates,  field-cornets,  or 
police,  or  by  the  owner  or  occupier  of  the  land  on  which  he  may  be,  or  by  anybod}' 
acting  under  the  orders  of  such  persons,  be  apprehended  and  conveyed  to  the  resident 
magistrate  or  justice  of  peace  of  the  district,  or  to  the  nearest  one,  to  be  dealt  with 
according  to  law ;  but  police,  not  being  officers,  shall  not  apprehend  on  private  pro- 
perty without  warrant  except  with  owner's  consent  or  by  directions  of  a  magistrate 
or  the  field-comet  of  the  ward. 

If  the  magistrate  is  satisfied  by  information  in  writing  upon  oath  that  there  is 
reason  to  believe  that  an  idle  or  disorderly  person  is  upon  land  of  any  private  person,  ha 
shall  grant  a  general  warrant  authorizing  someone  named  therein  to  enter  on  that  land 
to  ascertain  whether  any  such  idle  and  disorderly  person  is  there,  and  if  found  he  may 
be  apprehended  and  dealt  with  according  to  law. 

Magistrates,  field-comets,  police,  inspectors  of  locations,  or  owners  or  occupiers 
of  land  whereon  any  person  may  be  found  driving  any  live  stock,  are  authorized  to 
stop  such  person,  and  if  on  interrogation  he  shall  not  account  satisfactorily  for  the^ 
possession  of  the  stock,  or  if  there  be  reasonable  grounds  for  suspecting  that  such  stock 
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has  been  criminally  procured,  he  may  conduct  or  cause  to  be  conducted  the  stock  and 
its  driver  to  the  nearest  prison  or  police  station,  so  that  the  driver  may  be  detained  in 
custody  until  the  next  sitting  of  the  court. 

Ally  one  assaulting  or  resisting,  or  aiding  or  inciting  any  person  to  assault  or  resist, 
any  person  authorized  to  make  such  arrest,  or  to  enter  upon  any  land  in  execution  of 
such  authority,  shall  be  liable  upon  conviction  to  punishment. 

All  squatters  trespassing  upon  waste  crown  land,  missionary  institutions,  or  native 
locations,  may  be  summarily  directed  to  remove  by  order  signed  by  the  magistrate  of 
the  district  after  they  have  failed  to  show  sufficient  cause  to  the  contrary  on  being 
summoned  before  the  court  of  such  magistrate ;  and  disobedience  to  such  order  ahafi 
render  anyone  liable  to  the  i^enalty  of  being  an  idle  and  disorderly  person,  but  no  person 
shall  be  deemed  such  a  trespasser  unless  he  shall  have  originally  entered  upon  and  be 
upon  such  land  without  lawful  authority. 

Every  person  insufficiently  clothed  found  in  any  street,  or  road,  or  place  of  public 
resort,  or  in  view  thereof,  without  sufficient  clothing  for  the  purpose  of  decency,  shall 
be  deemed  and  taken  to  be  a  disorderly  person,  and  may  be  arrested  without  warrant 
and  taken  to  the  nearest  magistrate  and  dealt  with  as  an  idle  and  disorderly  person. 

The  court  may  adjudge  any  person,  being  convicted  of  being  idle  and  disorderly, 
either  to  a  term  of  s(?rvice  on  the  public  works  of  the  Colony,  or  to  employment  by  the 
municipality  or  private  person  other  than  the  magistrate  or  prosecutor,  for  any  term 
not  exceeding  that  for  which  he  is  liable  to  imprisonment,  and  at  a  rate  of  wages 
sufficient  for  his  maintenance  ;  and  if  any  one  so  adjudged  to  service  escapes  or  attempts 
to  escape,  or  is  guilty  of  any  offence  imder  the  Master  and  Servants  Act,  he  shall  be 
liable  to  (6)  six  months'  imprisonment  with  hard  labom*. 

Any  person  who,  under  colour  of  this  Act,  wrongfully',  maliciously,  and  without 
probable  cause,  an^ests  or  causes  to  be  arrested  any  one,  shall  be  liable  to  a  fine  of  five 
pounds,  and  shall  pay  to  the  person  arrested  damages  up  to  five  pounds  (£5). 

II.  LAWS  TO  PEESERVE  THE  PEACE  AND  EEQULATlNa  TRADE. 

Ordinaxce  81,  1830,  Ord.  2,  1837,  Act  26  of  1867,  Act  13  of  1878,  and  Act 

4  OF  1879. 

Ordinance  81  of  1830. — This  Ordinance  provides  for  the  better  regulation 
beyond  the  boundaries  of  the  Colony  of  the  trade  between  colonists  and  Kafirs  and  other 
tribes  beyond  the  boundaries. 

It  gives  the  Civil  Commissioner  the  power  to  grant  licences  to  persons  of  good 
character  to  trade  beyond  the  boundaries  of  the  Colony,  on  paying  a  stamp  of  £3 
per  annum,  and  recognizances  being  signed  by  two  siu'eties  of  £100  (one  hundred 
poimds)  each,  that  applicant  will  conduct  himself,  and  will  cause  his  servants  to  con- 
duct themselves,  peaceably  towards  all,  and  will,  in  case  of  attack,  only  act  in  defence 
of  self  and  property  ;  and  will  not  sell,  give,  or  barter  firearms  or  ammunition  to  any 
native,  and  wQl  not  kidnap  or  bring  or  cause  to  bo  brought  into  the  Colony  any 
person  or  persons  without  liis  or  their  free  consent.  Such  ti'ader  having  firearms 
and  ammunition  is  to  make  a  statement  to  civil  commissioner  of  firearms  and 
ammunition  he  intends  to  take ;  and  receive  fi*om  civil  commissioner  a  certified 
copy,    which  the   trader  is  to   show  to   any  justice  of  peace,   field-comet,  or    constable. 

The  justice  of  peace  has  the  power  to  search  all  tradei^s'  wagons  for  firearms 
and  ammunition,  which,  unless  protected  by  certificate  as  above,  renders  trader  liable 
to  a  fine  of  £50  (fifty  pounds)  and  forfeiture  of  licence. 

Natives  leaving  the  Colony  are  to  report  themselves  and  their  firearms  under 
a  penalty  of  £50  (fifty  pounds),  while  those  brought  into  the  Colony  must  be  accounted 
for ;  and  a  penalty  of  £100  (one  hundred  pounds),  was  awarded  to  those  who  brought 
natives  into  the  Colony  against  their  will. 

No  contract  beyond  the  boundaries  was  valid ;  but  a  contract  made  before  a  justice 
of  peace  within  the  Colony  was  valid. 

A  fifty  pounds  penalty  was  imposed  for  proceeding  to  the  boundary  without  a 
licence  to  trade  beyond,  and  the  stoppage  of  wagons  was  allowed  and  required  by 
constables,  who  were  authorizf^d  to  detain  them  unless  licensed. 

The  Ordinance  also  provided  a  penalty  on  a  sale  within  the  Colony  to  persons 
living  beyond  the  Colony  of  firearms;  but  this  was  repealed  by  Act  13  of  1877, 
section  1 ,  which  Act,  in  section  3,  provides  that  no  one  shall  dispose  of,  or  authorijEe 
the  disposal  of,  within  the  Colony  to  any  person  usually  living  beyond  the  bouudaries, 
or  whom  he  shall  have  known,  or  have  reason  to  believe  belongs  to  the  native  tribes 
beyond  the  boundaries,  any  firearms,  powder,  or  caps,  unless  with  the  permission  of 
the  Colonial  or  Native  Socretar}^  in  writing,  under  a  penalty  of  £500  (five  hundred 
pounds)  or  three  years*  hai'd  labour ;  and  no  one  shall  remove  firearms  beyond  tlie 
Colon^'^  without  such  licence  under  a  similar  penalty. 

Ordinance  81  of  1830  also  provided  for  the  issue  of  stamp  licences  to  trade  at 
border  fairs. 

These  fairs  had  by  Ordinance  23  of  1830  been  legalized,  except  for  the  sale  of 
firearms  and  liquor,  which  were  by  it  declared  conti^aband ;  but  this  Ordinance  23  of 
1830  is  now  wholly  in  disuetude  (sec  Cape  Statute  Law,  p.  93) 
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(For  an  instance  of  a  trial  under  the  Ordinance,  see  Walker  vs.  Clerk  of  Peace, 
Albany  1,  Menzies,  p.  474). 

Ordinance  2,  1837,  among  other  things,  having  recited  that  it  is  expedient  to  pro- 
vide for  the  prevention  of  crimes  against  life  and  property,  enacts,  in  section  3,  that 
it  shall  not  he  lawful  for  any  natives  of  Africa,  not  being  natives  of  the  Colony,  to 
cross  from  without  to  within  the  boundary  line  of  the  Colony  armed  with  any 
assegai,  spear,  battleaxe,  fireanns,  or  other  weapon,  or  to  be  found  in  the  Colony  so 
armed,  and  all  justices  of  peace,  field-coumiandants,  field-cornets,  and  military  officers, 
are  authorized  to  prevent  such  entrance,  and  to  disarm  any  so  found  in  the  Colony, 
and  on  resistance,  to  kill  or  disable  them,  if  they  can  not  be  disarmed  by  other  means : 
Provided  that  nothing  in  this  Ordinance  shall  prevent  any  such  native,  actually  in 
the  seivice  of  any  inhabitant  in  the  Colony  from  being  armed  in  such  manner,  as  hig 
-employer  may  think  proper. 

Armed  natives  entering  the  Colony  in  numbers  shall  be  deemed  to  be  enemies, 
whom  any  person  may  lawfully  repel  by  force  of  arms. 

Act  26  of  1857  punishes  any  Kalir  or  other  person  with  two  A^ears'  hard  labour 
whether  ordinarily  resident  in  this  Colony  or  not,  who  shall  within  the  Colony  by  word 
of  mouth ,  or  otherwise,  (convey  to  any  Kafir  or  other  person  belonging  to  any  native 
tribe  beyond  the  boundar}'  any  message  purporting  to  have  been  sent  by  any  native 
chief,  and  calculated  and  intended  to  induce  the  receiver  of  the  message  to  quit  the 
Colony  in  order  to  aid,  visit,  or  to  meet  any  native  chief  or  to  attend  any  meeting  of  any 
native  tribe. 

Act  13  of  1878, — '*  The  Peace  Preservation  Act," — after  reciting  that  it  is  ex- 
pedient to  make  provision  for  protection  of  life  and  the  preservation  of  the  peace  of  the 
CJolony,  enacts,  that  the  Governor,  with  the  advice  of  the  Executive,  may  from  time  to 
time  proclaim  areas  within  which  it  shall  not  be  lawful  to  possess  arms  or  ammunition 
without  a  licence. 

These  proclamations  must  be  published  in  the  Gaiettey  and  also  affixed  to  the 
court-house  of  such  district,  and  at  each  field-cometcy. 

Every  proclamation  must  fix  the  day  before  wliich  every  person  having  arms  and 
ammunition,  and  not  being  a  resident  magistrate,  justice  of  peace,  field-comet,  or  en- 
rolled in  Her  Majesty's  colonial  military  or  armed  police  forces,  shaU  deposit  them 
at  the  office  of  the  resident  magistrate  of  the  district,  who  shall  give  a  receipt  to  the 
depositor. 

The  Governor  may  authorize  certain  persons  to  grant  licences  to  proper  persons 
to  have  arms  and  ammunition. 

A  dealer  in  ai-ms  and  ammunition  need  not  deliver  up  his  stock  of  them  if  he 
receive  a  licence  to  retain  them  from  the  proper  official. 

After  the  date  tixed  by  the  proclamation,  no  person,  not  specially  excepted,  may 
have  arms  without  a  licemio  under  a  penalty  on  conviction  of  seven  years'  hard  labour, 
or  a  fine  of  not  more  than  £500  (five  hundred  poimds)  and  imprisonment  with 
hard  labour  for  two  years,  or  until  the  fine  be  paid. 

Persons  not  excepted  by  the  Act,  if  found  canying  or  having  arms  and  ammuni- 
tion, may,  by  any  magistrate  or  policeman  or  person  producing  his  own  licence,  be 
called  upon  to  produce  his  licence,  and  refusing  to  do  so  may  be  arrested  without 
waiTant,  and  taken  Avith  all  reasonable  speed  before  the  resident  magistrate  of  the 
district,  or  nearest  justice  of  peace,  to  be  dealt  with  according  to  law. 

Magistrates,  upon  reasonable  suspicion  that  any  person  not  excepted  and  not 
licensed,  is  in  possesion  of  arms  and  ammunition,  may,  and  are,  required,  without  war- 
rant, to  search  for  such  arms,  and  when  found  to  sieze  them. 

The  Governor  may  revoke  any  licence,  when,  within  7  (seven)  days  afrer  revoca- 
tion ;  the  arms  and  ammunition  of  the  holder  of  the  revoked  licence  must  be  deposited 
with  the  magistrate,  under  the  same  penalty  as  if  he  had  never  held  a  licence. 

No  one  shall,  in  any  proclaimed  area,  sell  to,  make,  repair,  or  keep  for  any  person 
not  excepted  or  licensed  under  this  Act  any  arms  or  ammunition  ;  and  no  one  shall 
deliver  to  any  one,  unless  a  resident  magistrate,  justice  of  peace,  or  field- 
cornet,  any  arms  or  ammunition  without  production  of  his  licence  under  this  Act,  and 
without  a  written  permission  from  the  magistrate,  under  a  similar  penalty  to  that  al- 
readv  stated. 

All  arms,  weapons,  or  ammimition  deposited  with  the  resident  magistrate,  and 
belonging  to  any  persons  luilicensed, .  shall  be  valued  within  six  months  by  a  person 
appointed  by  the  magistrate  for  that  purpose,  and  the  value  fixed  upon  them  shall 
be  paid  to  the  respective  owners. 

Issuers  of  licences  are  bound  to  keep  a  register  of  them,  and  of  the  arms  and 
ammimition  stated  in  them,  which  register  shall  be  open  to  public  inspection,"  and 
certified  copies  annually  transmitted  to  the  Colonial  Office. 

Persons  authorized  to  issue  licences  may  also  issue  permits  of  removal  to  a  par- 
ticular place  within  a  certain  time. 

Any  one  enrolled  as  a  burgher,  or  serving  in  any  Yeomanry  or  Volunteer  Corps, 
may,  without  production  by  him  of  his  licence,  require  the  production  of  licences 
from  others. 


6  natixt:  laws  and  customs  commission. 

in.  RELATING  TO  THE  EMPLOYMENT   OF  NATIVES. 

As  the  law  which  re^ilates  the  conduct  of  masters  and  servants  has,  to  a  great 
extent,  been  framed  with  the  view  of  dealing  with  native  servants,  a  short  resume  of 
the  Master  and  Servants  Act— No.  15  of  1856,  and  of  Act  No.  18  of  1878  and  7  of  1875 
is  given,  in  addition  to  Act  22  of  1857,  which  deals  with  natives  alone. 

Law  of  Master  and  Servant. 

The  contracts  of  service  entered  into  between  masters  and  servants  have  been 
the  subject  of  special  legislation  on  the  part  of  the  Colonial  Parliament,  but  in  casea 
not  provided  for  by  the  Legislature  are  regulated  by  the  general  law  of  this  Colony 
regarding  bi-lateral  contracts. 

Contracts  of  service  entered  into  out  of  the  Colony,  in  or<ler  to  have  force  and  effect 
here,  must  have  been  in  writing,  and  must  be  didy  certified  by  some  British  Consul  or  by 
some  similar  officer,  or  by  some  magistrate  oi*  other  proper  authority,  unless  some  other 
satisfactory-  proof  of  their  execution  can  be  offered  to  the  magistrate,  before  whom  they  may 
come  into  question. 

Every  contract  of  sei-vice  is  deemed  to  be  entered  into  for  one  month,  unless  it  is  other- 
wise specified,  with  the  exception  that  contra(;ts  in  trade,  where  the  servant  does  not  live 
with  the  master,  end  on  the  Saturday  night,  next  after  the}-  had  been  entered  into,  and  that 
contracts  for  piecework  end  with  the  work  ;  or,  if  the  work  be  not  finished  within  a  reason- 
able time,  whenever  the  master  puts  an  end  to  them.  No  oral  contract  of  service  is  binding 
for  more  than  one  year,  nor  valid,  unless  the  time  at  which  the  service  is  to  be  entered  upon 
is  stipulated.  No  icritttii  contract  of  service  is  valid  for  more  than  one  year,  nor  is  any  such 
contract  in  any  case  valid  or  binding  on  any  servant  unless  the  service  so  contracted  for  is 
stipulated  to  commence  within  the  period  of  one  month  from  the  date  of  the  contract,  except 
the  contracting  parties  have  affixed  their  signature  (or  in  case  of  illiterate  persons,  their 
mark)  to  the  contract,  in  the  presence  of  a  magistrate  or  other  proper  officer,  who  attests 
the  same,  and  who  has  satisfied  himself  that  the  parties  enter  into  the  contract  voluntarily, 
and  with  a  fidl  comprehension  of  its  contents.  Contracts  of  service  entered  into  by  the  fraud 
mis<*re])reBe9tation,  or  concealment  of  either  of  the  parties,  are  liable  to  be  set  aside  bj-  the 
magistrate.     No  contract  of  service  is  vahd  for  more  than  five  years. 

In  the  absence  of  any  special  agreement,  one  month's  notice,  calculated  from  the  day  of 
notice,  must  be  given  in  all  contracts  of  service,  by  the  party  wishing  to  determine  the  same, 
excepting  whore  the  service  is  weekly,  or  where  the  contract  is  put  an  end  to  by  mutual  con- 
sent. Such  notice  is  waived  if  the  seiTant  remains  in  service  after  the  day  on  which, 
according  to  the  notice,  the  contract  of  service  should  expire. 

Servants  hii'ed  to  reside  on  the  premises  of  the  master  must  be  supplied  ^^-ith  food  and 
lodging,  in  the  absence  of  any  special  agi'eement  to  the  ix)ntraiy.  When  an  action  is  bi*ought 
for  i"ecovery  of  wages  for  ser\'ice,  and  the  rate  of  wages  is  specified  in  the  contract,  the 
magristrate  has  to  fix  such  rate  by  local  custom.  In  case  of  illness  a  sei'vant  is  entitled  ta 
one  month's  wages,  and  to  be  boarded  and  lodged  b}'  the  master  during  the  time  of  his 
incapacity,  so  long  as  it  does  not  extend  bej'ond  the  date  of  the  expiration  of  the  contract 
nor  exceed  two  months ;  and  in  case  it  does  exceed  two  months,  the  master  may  at  any 
tmie  after  the  expu-ation  of  that  period  consider  the  contract  at  an  end,  ha^^ng,  however,  to 
make  good  the  benefits  including  food  and  lodging  stipulated  in  the  (H>ntract,  up  to  the  date 
of  liis  declaring  his  intention  to  terminate  the  contract.  Servants  practising  any  trade  or 
handicraft  are  not  entitled  to  wages  during  illness,  nor  to  food  or  lodging  for  any  longer 
period  than  one  month,  after  which  time  the  master  may  tenninate  the  contract. 

A  master  is  not  entitled  to  the  services  of  the  wrPe  and  children  of  his  ser^-ant,  unless 
there  be  an  express  stipulation  to  that  effect  in  the  contract  of  sei*vice.  In  case  the  whole 
family  enter  into  service  and  the  husband  dies,  the  contract  ceases  one  month  after  the 
husbands'  death  with  regard  to  the  services  of  his  wife  and  children. 

Contracts  of  apprenticeship  must  be  in  writing,  and  signed  by  the  master  and  parent, 
or  guardian,  and  hy  the  apprentice  if  ten  years  old.  Children  above  ten  and  under  sixteen 
years  of  ago  may  be  apprenticed  by  their  i)arents  or  guardians  until  their  twenty-first  year, 
or  for  any  shorter  period  ;  Imt  no  contract  of  apprenticeship  by  which  an}'  child  under  six- 
teen years  if  a  female,  and  eighteen  if  a  male,  may  be  apprenticed  as  an  agricultural  or 
domestic  servant,  is  valid  for  any  longer  period  than  until  such  child  has  attained  the  full 
age  of  sixteen  if  a  female  and  eighteen  if  a  male. 

When  parents  abandon  or  desert,  or  by  death  leave  in  destitution  any  child  under 
sixteen,  the  person  with  whom  the  child  is  left  or  is  found  shall  give  notice  to  nearest  field- 
oomet  or  to  magistrate,  for  apprenticeship  purposes,  and  failing  to  do  so,  and  retaining  such 
child  in  Ids  po^^session  or  employ,  is  liable  to  a  penalty. 

AH  persons  wdth  whom  children  may  be  left  destitute  are  required  to  give  notice  thereof 
to  the  resident  magistrate  of  the  district,  or  to  the  nearest  field-comet,  who,  upon  receiving 
such  notice,  will  luive  the  children  removed  or  apprenticed,  the  magistrate  being  considered 
their  ex-officio  guardian.  The  master  of  such  an  apprenticed  destitute  child  may  at  anj*- 
time  thereafter  take  such  apprentice  to  an}'  place  of  residence  to  which  he  may  have 
removed  with  the  consent  of  the  resident  magistrate. 

The  death  or  insolvency  of  a  master  of  any  seiTant  causes  the  contract  of  service  to- 
determine  one  month  after  such  death  or  insolvency,  if  the  time  of  service  does  not  expire 
before  that  time,  the  servant  being  boimd  to  perform  his  service,  and  being  entitled  to  hia 
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wages,  up  to  the  date  of  the  determination  of  the  contract.  The  death  or  insolvency  of  the 
master  of  any  apprentice  serves  as  a  discharge  of  the  contract  of  apprenticeship,  reserving 
to  the  apprentice  the  remuneration  due  to  him,  and  reasonable  compensation  for  any  sum  of 
money  paid  by  or  for  him  to  the  master.  In  the  case  of  the  death  of  the  master  to  whom 
a  destitute  child  has  been  apprenticed  as  a  domestic  or  agricultural  servant,  the  master's 
widow  may  claim  the  apprentice's  service,  other\i'i8e,  and  in  the  case  of  the  master's 
insolvency,  the  magistrate  may,  if  he  deems  it  expedient,  again  apprentice  tlie  child,  if  under 
sixteen  years,  with  his  consent,  and  over  sixteen  mth  his  consent. 

In  the  case  of  the  death  of  a  servant  his  legal  representatives  are  entitled  to  the  wages 
due  to  him,  but  only  up  to  the  time  of  his  death. 

In  the  event  of  the  master  removing  his  residence  from  the  place  at  which  the  service 
was  contracted  to  be  performed  to  any  greater  distance  than  two  miles,  the  servant  or 
apprentice  is  not  bound  to  perfoiin  his  service  at  the  place  to  which  his  master  has  removed, 
unless  his  expressed  or  implied  consent  to  the  removal  has  been  given,  or  any  agreement 
touching  such  removal  has  been  effected.  If  the  servant  or  apprentice  i^efuses  to  accompany 
his  master  to  the  place  of  residence  to  wliich  he  may  have  removed,  or  to  go  on  a  journey 
when  he  is  not  boimd  to  do  so,  such  refusal  acts  as  a  discharge  of  the  contract,  with  the 
same  effect  as  a  discharge,  by  reason  of  the  death  or  insolvency  of  the  master.  No  servant 
or  apprentice  hired  to  perform  domestic  service  can  refuse  to  accompany  his  master  or 
master's  family  on  a  journey  within  the  Colony  and  to  perform  his  service  during  such 
journey. 

A  man  who  marries  a  female  servant  may,  after  his  marriage,  dissolve  her  contract  of 
service  and  receive  her  wages  due,  but  is  bound  to  make  reasonable  compensation  to  the 
master  for  the  loss  of  her  services.  In  the  case  of  pregnancy  of  a  female  servant,  the  master 
may  dissolve  the  contract  of  service,  provided  he  pays  her  the  Avages  still  due  to  her  from 
him.  Domestic  female  servants  residing  on  premises,  marrying,  may  be  discharged  by  their 
masters  on  payment  of  wages. 

Every  resident  magistrate  has  power  to  punish  a  servant  by  fine,  and  in  default  of  pay- 
ment by  imprisonment,  with  or  without  hard  labour,  for  negligence,  insolence,  drunken- 
ness, desertion,  insubordination,  or  other  misconduct,  on  complaint  of  the  master,  such 
complaint  to  be  lodged  within  one  month  from  the  day  on  which  the  master  becomes 
cognizant  of  the  offence.  Tlie  servant  is  bound  to  appear  before  the  magistrate  at  the 
master's  order,  and  failing  to  appear  is  liable  on  conviction  to  all  expenses  incurred  by  his 
default.  In  case  the  master  himself,  after  giving  such  an  order  does  not  appear,  he  becomes 
liable  for  the  expenses  incurred,  and  to  certain  penalties  in  the  case  of  his  failure  to  pay 
them.  The  period  of  the  servant's  imprisonment,  and  that  during  which  he  may  have 
absented  himself  fi'om  the  service  of  his  master,  is  added  to  the  term  of  service  stipulated  in 
the  contract,  and  the  magistrate  may  order  liim  to  make  reasonable  compensation  to  the 
master  for  the  loss  of  his  service  during  his  absence.  Upon  complaint  of  misconduct  of  the 
servant,  made  by  the  master,  the  magistrate  may  cancel  the  contract  at  the  desire  of  the 
master  upon  conviction  of  the  servant,  or  at  the  desire  of  the  servant  in  case  the  master  fails 
to  obtain  such  conviction.  The  servant  may  obtain  a  similar  ctancellation  in  the  event  of  an 
unlawful  assault  made  upon  him  by  liis  master.  The  magistrate,  moreover,  has  the  power 
to  punish  a  master  by  fine  or  imprisonment  for  withliolding  wages  due  to  his  servant,  or  for 
refusing  to  deliver  property  belonging  to  the  latter,  or  for  failing  to  supply  articles 
stipulated  in  the  contract  of  service,  or  for  some  other  similar  misconduct,  at  the  complaint 
of  the  servant.  Any  servant  or  apprentice  may  leave  his  place  of  service  in  order  to  lodge 
such  (jomplaint.  In  case  any  complaint  on  the  part  of  either  the  master  or  servant  is  proved 
to  have  been  unfoimded,  the  magistrate  has  power  to  punish  such  complainant  by  fine,  or  in 
default  tliereof  by  imprisonment.  In  the  case  of  detention  of  a  child  as  servant  by  any 
pers(m  the  magisti'ate  has  the  po^Ncr  to  order  the  restoration  of  the  child. 

No  one  is  bound  to  give  his  servant  a  character,  nor  to  say  why  he  refuses  it.  For 
giving  a  false  character  a  master  is  liable  in  damages  for  what  another  person  suffers  who 
takes  the  servant  under  the  false  character. 

Any  person  who  by  violence,  threats,  intimidation,  or  molesting,  shall  force,  or 
endeavour  to  force  a  servant  from  his  work,  or  prevent  a  servant,  not  being  hired,  from 
accepting  work,  or  shall  endeavour  to  force  or  induce  any  servant  or  apprentice  to  belong  to 
an  association,  or  to  contribute  to  a  fund,  or  who  shall  use  violence  to,  or  threaten  another's 
property,  or  who  shall  molest  another  for  not  belonging  to  a  club,  or  for  not  contributing  to 
a  common  fund,  or  for  refusing  to  pay  penalties  arising  out  of  non-compliance  with  rules 
and  orders  made  to  advance  or  reduce  the  rate  of  wages,  to  alter  hours  of  working,  to  alter 
the  quantity  of  work,  or  to  regulate  the  management  and  carrying  on  of  manufacture, 
business,  trade,  or  labour ;  or  any  person  who  by  violent  means  afore-mentioned  shall  force 
or  endeavour  to  force  any  person  carrying  on  manufacture,  trade,  business,  work,  labour,  or 
agriculture,  to  alter  his  mode  of  carrying  on  the  same,  or  to  increase  or  limit  the  number  of 
his  apprentices  or  servants,  shall  on  conviction  thereof  before  any  resident  magistrate  or 
other  competent  court,  be  imprisoned  with  or  without  hard  labour  for  any  period  not 
exceeding  three  months.  Meetings  for  the  purpose  of  consulting  upon  rates  of  wages  and 
other  lawful  associations  are  however  not  prohibited. 

Act  7  of  187.6. — Act  No.  7  of  1875  enacts  that  on  the  trial  of  any  master  oar 
apprentice,  under  the  provisions  of  the  Master  and  Servants  Act,  the  accused  and  his  or  her 
wife  or  husband  respectively  shall  be  competent,  though  not  compellable,  to  give  evidence. 
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Act  2S?,  18679  was  passed  to  prevent  the  improper  introduction  into  tlie  Colony  of 
children  belonging  to  native  tribes  beyond  the  borders,  and  provides : — ^That  no  native 
children  under  sixteen  years  of  a^e  shall  be  brought  from  bejOnd  the  border  and  kept 
within  the  Colony  without  the  previous  sanction  of  the  Governor,  under  a  penalty  of  £20, 
and  Is.  a  day  for  detention,  unless  the  bringer  and  keeper  be  the  child's  parent  or  unless  he 
within  fourteen  days  delivers  the  child  to  the  magistrate,  who  shall  not  apprentice  the  child 
to  the  bringer.  Temporary  visitors  may,  however,  bring  such  children  with  them  as  servants. 
All  such  native  children  are  under  the  Qt)vernor's  guardianship,  and  are  to  be  apprenticed 
or  placed  at  an  industrial  school  until  their  eightr s  nth  year. 

IV.  LAWS  ADOPTING  AND  GIVING  EFFECT  TO  NATIVE  LAW  AND  CUSTOMS. 

Act  18  of  1864  recites  that  there  are  native  locations  in  the  Colony,  occupied  by  natives 
who  are  becoming  civilized,  but  \o  whom  the  laws  of  inheritance  in  force  in  the  Colony  are 
at  present  unsuitable,  and  as  these  laws  are  also  unsuitable  to  the  Fingoes,  and  it  is 
expedient  that  the  property  of  all  persons  holding  at  the  time  of  their  death,  a  certificate  of 
citizenship,  and  of  all  natives,  resident  in  any  native  location,  should  affer  their  death  be 
administered  according  to  their  own  customs  and  usages,  it  enacts  that  all  property 
belonging  to  the  holder  at  the  time  of  his  death  of  a  certificate  of  citizenship,  shall  be 
administered  according  to  the  customs  and  usages  of  the  tribe  or  people  to  which  the 
deceased  belonged,  relative  to  the  administration  and  distribution  of  property  left  by  him 
at  his  death ;  that  no  letters  of  administration  from  the  master,  as  provided  bj'  Ordinance 
104,  shall  be  necessary  in  regard  to  the  administration  of  this  property,  nor  shall  the  master 
be  called  upon  to  interfere  with  such  administration ;  but  if  any  controversies  or  questions- 
should  arise  between  the  relatives  or  reputed  relatives  of  the  deceased  regarding  the 
distribution  of  the  property  left  by  him  at  his  death,  such  controversies  or  questions  shall  be 
determined  according  to  native  usages  and  customs  by  the  resident  magistrate  of  the  district 
in  which  the  deceased  waa  domiciled  at  the  time  of  his  death,  and  it  shall  be  lawful  for 
the  Governor,  should  he  see  cause  so  to  do,  to  define  or  describe  from  time  to  time  by 
proclamation  the  customs  and  usages  to  be  observed  in  the  administration  and  distribution 
of  such  property ;  which  customs  and  usages,  so  defined,  shall  be  observed,  whether  they  be 
in  conformity  with  native  customs  and  usages  or  not ;  and  the  Governor  inax  bj-  such 
proclamation  lay  down  rules  and  regulations  as  to  the  course  of  procedure  to  be  obseiwed  in 
regard  to  the  administration  and  distribution  of  the  property  left  by  the  deceased. 

The  Act  further  provides  that  the  provisions  shall  apply  to  all  natives,  resident  in  any 
native  location,  as  from  time  to  time  described  by  proclamation,  in  like  manner  as  if  everj- 
deceased  native,  who  was  domiciled  in  any  such  location  at  the  time  of  liis  death,  had  been 
at  that  time  a  holder  of  a  certificate  of  citizenship.  The  Governor  may  also  by  proclamation 
empower  the  superintendent  of  the  location  to  decide  disputes  instead  of  the  resident 
magistrate. 

British  Kaffrarian  Ordinance  No.  10  of  1864,  and  which  is  still  in  foi-ee  in 

the  British  KafF-i'arian  districts,  recites  that  it  is  expedient  that  the  proj^erty  of  Kafirs, 
Fingoes  and  Tambookies,  who  at  the  time  of  their  death  may  be  domiciled  in  these  territories, 
should  in  certain  cases  be  withdrawn  from  the  operation  of  the  ordinary  laws,  and 
enacts  : — 

1 .  That  if  any  member  of  a  Kafir  tribe,  resident  in  that  territory,  or  any  Fingo  or 
Tambookie  should  die,  leaving  a  widow  to  whom  he  shall  have  been  man-ied  according  ta 
the  forms  of  the  Cluistian  religipn  or  by  a  magistrate,  or  any  children  or  direct  issue  of 
such  marriage,  and  not  leaving  any  other  widow,  to  whom  he  shall  have  been  previously 
married  according  to  the  customs  of  his  tribe,  or  any  children  or  direct  issue  of  such 
marriage,  then  any  property  which  he  shall  die  possessed  of,  except  any  property  which 
may  have  descended  to  him  according  to  the  customs  of  his  tribe,  shall  be  administered  and 
distributed  according  to  the  ordinary  law  of  the  Colony. 

2.  If  such  native  die,  leaving  a  widow  married  by  him  according  to  the  forms  of  the 
Christian  reHgiou,  or  by  a  magistrate,  and  likewise  leaving  a  widow  or  widows  to  whom 
he  shall  have  been  previously  mamed  according  to  the  customs  of  Jiis  tribe,  or  children,  or 
direct  issue  thereof,  or  leaving  only  such  widow  or  children,  or  issue  or  both,  then  any 
property  which  he  shall  die  possessed  of  shall  be  subject  to  the  law  of  inheritance  as  to 
moveable  property  established  by  the  customs  of  liis  tribe  ;  and  in  this  last  case,  the  widow 
married  according  to  the  forms  of  the  Christian  religion  or  by  a  magistrate,  and  the  children 
and  issue  shall,  if  they  think  fit,  be  entitled  to  the  same  rights  in  respect  of  deceased 
property  as  any  widow  to  whom  deceased  was  married  according  to  native  custom,  or  child, 
or  direct  issue. 

4.  No  marriage  of  any  such  native  according  to  Kafir  customs  shall  be  valid,  if  the 
native  has  been  previously  mamed  according  to  the  general  law,  and  the  spouse  be 
still  alive. 

5.  Such  native  having  no  wife  or  children  nor  direct  issue  may  bequeath  any  of  his^ 
proi>erty  in  such  manner  as  he  shall  think  fit,  except  that  acquired  by  descent  according  to 
native  custom ;  but  if  he  die  without  leaving  any  widow  or  diildren  or  issue,  and  without 
making  a  will,  his  property  shall  be  subject  to  the  rules  of  inheritance  as  to  moveable 
properi^  established  by  his  tribe. 
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6.  All  property  which  before  and  after  1864  he  acquired  by  virtue  of  the  customs  of  his 
tribe  shall  be  subject  to  these  customs. 

7.  Every  native  whose  parents  shall  have  been  married  according  to  the  forms  of  the 
<Uhristian  religion,  or  by  a  magistrate,  or  according  to  the  customs  of  his  tribe,  shall  be 
legitimate,  unless  in  the  case  of  a  marriage  according  to  the  customs  of  the  tribe  it  be 
shown  that  one  or  both  of  such  parents  had  been  previously  married  according  to  the  forms 
of  the  Chi'istian  religion,  or  by  a  magistrate,  and  that  the  previous  spouse  be  still  alive. 

8.  No  letters  of  administration  to  the  Master  are  necessary  for  the  administration  of 
the  property  of  such  natives ;  but  all  questions  which  may  aiise  respecting  that  property 
shall  be  determined  by  the  magistrate  or  officer  in  cliarge  of  the  tribe  or  location  in  which 
the  deceased  was  domiciled  at  the  time  of  his  death,  an  appeal  lying  to  the  Governor. 

9.  The  magistrate's  certificate  of  his  final  decision  shall  justify  the  transfer  by  the 
Registrar  of  Deeds  of  any  land  belonging  to  the  estate. 

V.  RETATING  TO  HUT-TAX,  NATIVE  LOCATIONS,  AND  THE  TENURE  OF  LAND 

THEREIN  BY  NATIVES. 

(Act  2,  1869,  Act  10,  1870,  Act  6,  1876,  Act  8,  1878,  Act  40,  1879.) 

Act  2  of  1868  makes  provision  for  the  collection  of  hut-tax,  and  after  reciting  the 
<lilficulties  that  had  arisen  in  collecting  from  persons  living  on  Crown  lands  reserved  as 
native  locations,  oct^upiers'  rent  for  huts,  it  provides  that  the  civil  commissioner  of  the 
division  where  the  location  is  situate,  or  other  person  thereunto  authorised  by  the  Governor, 
by  publication  of  his  authority  in  the  Government  Oazettej  msiy  demand  and  sue  for  and  give 
receipts  for  10  shillings  yearly  in  respect  of  each  hut  on  such  location  from  the  occupier 
using  or  claiming  the  hut  during  any  portion  of  the  3'ear ;  and  after  three  months'  default 
the  collector,  in  addition  to  the  ordinary  remedy  by  action,  may  attach  and  seize  a  sufficient 
number  of  cattle,  stock  and  other  moveable  property  of  the  person  liable  to  the  tax,  and  if 
payment  be  not  made  within  fourteen  days  after  such  seizure,  sufficient  of  the  property  seized 
«hall  be  sold  by  public  auction  to  answer  the  demand  and  cost  of  levy  and  sale,  unless 
before  the  sale  the  claimant  of  the  property  shall  commence  an  action  for  its  recovery,  and 
give  8uffi(;ient  secimty  to  prosecute  his  aetion  without  delay,  and  abide  and  perform  the 
judgment,  which  if  adverse  may  be  not  only  for  the  amount  of  the  hut- tax,  but  also  for  the 
amount  of  cost  of  levy  and  seizure  and  cost  of  action. 

Stock  seized  in  satisfaction  of  this  hut-tax  is  however  to  be  released  on  sufficient 
security  being  given. 

The  ten  slullinp^s  is  payable  in  each  year  on  the  31st  September  without  the  necessity 
of  any  demand  ;  and  if  no  person  can  be  found  who  shall  claim  or  shall  have  occupied  or 
used  any  hut  at  any  time  (luring  the  year  ending  31st  December,  the  collector  may  cause 
such  hut  to  be  destroyed. 

Act  10,  1870,  provides  for  the  management  of  native  locations.  It  recites  that  tracts 
of  land  have  })ecn  sold  to,  or  set  apart  for  use  of  certain  individuals  or  communities,  with 
rights  of  uses  of  conmiopago  and  water  over  land  adjoining  them,  and  that  it  is  desirable  to 
establish  rules  for  their  good  management  in  all  cases  where  they  are  not  already  subject 
to  municipal  regulations  or  otluT  regulations  enacted  by  the  legislature,  and  enacts  as 
follows : — 

The  Governor,  witli  the  advice  of  his  Executive,  may,  in  tlie  case  of  any  such  com- 
munity or  tract  of  land,  make,  alter,  and  amend  all  such  regulations  as  may  be  required 
for  the  preservation  of  the  liealth  of  such  community ;  for  the  proper  control  and  equitable 
distribution  of  all  streams  of  wat(»r  belonging  to  it ;  for  the  due  management  of  the  com- 
monage and  rights  of  pasturage,  including  provisicms  giving  travellers  rights  of  outspaning 
upon  rea8(niable  payment,  and  power  of  acquiring  loasoniible  payment  from  members  of 
the  commimity  enjoying  more  largely  or  more  beneficially  than  others  such  common  rights, 
and  to  impound  animals  trespassing  on  such  conmion  lands ;  for  the  preservation  of  timber 
and  brushwood  ;  and  to  prevent  and  remove  nuisances. 

All  moneys  so  received  under  such  regulations  shall  be  administered  for  the  common 
lienelit  of  the  commimity,  and  the  regulations  may  provide  for  penalties  for  contraventions, 
and  have  force  of  law  after  publication  in  the  Gazette. 

Act  6,  1876,  Native  LiOCations  Act,  gives  the  Governor  the  power  to  appoint 
an  inspector  to  supervise  and  manage  each  native  location  of  not  less  than  100  huts  or 
dwellings,  imless  they  are  situate  on  private  land,  and  there  may  be  one  inspector  to  more 
than  one  location. 

Half  of  the  inspector's  salary  to  be  paid  by  occupieis  of  huts,  who  are  liable  for  lOs. 
hut-tax,  and  the  owner  of  a  location  on  private  property  is  to  pay  a  half -share  in  relief  of 
the  other  half  which  would  otlienviso  be  due  by  the  Government. 

These  inspectors  have  the  jiowers  of  a  field-comet  or  police  constable,  and  must  keep 
a  register  of  huts,  names,  and  occupation  of  occupants,  and  nimiber,  marks,  and  discription 
of  stock  of  each  occupiei'.  Inhabitants  of  location  bound  under  a  penalty  to  give  informa- 
tion required  for  registers. 
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Changes  in  number  of  huts  or  stock  ;  and  deaths,  to  he  reported  to  inspectors  under 
penalty. 

Stock  not  registered  may  be  impounded  by  inspector,  whose  written  order  can  alone 
justify  release  by  poundmaster. 

Persons  aggrieved  by  seizure  of  stock  entitled  to  redress  from  resident  magistrate. 

A  penalty'  is  imposed  on  those  who  obstruct  the  inspector  in  execution  of  his  duty. 

The  possession  by  an  inhabitant  of  stock  not  registered  is  prima  facie  evidence  of 
theft  of  it. 

Settlors  summoned  and  not  showing  sufficient  cause  for  being  on  location  without 
authority  may  be  removed  suumiarily  by  order  of  magistrate.  The  Governor  maj'  by 
proclamation  make  and  amend  regulations  not  inconsistent  \n  ith  the  Ac»t  necessary  and 
expedient  for  carrying  i^  into  effect,  and  to  provide  for  punishment  by  fine  and  imprisonment 
for  breach  of  regulations. 

The  Act  is  not  to  apply  to  any  native  h»f*ation  within  the  limits  of  a  municipality, 
which  may  however  apply  the  Act  or  pai-t  of  it  by  a  proper  municipal  regulation.  The 
inspector  may  prosecute  all  contraventions  of  the  Act  or  regulations  before*  the  resident 
magistrate  of  the  district  within  which  the  location  is. 

Act  8,  1878,  amending  the  Native  Locations  Act  G  of  1876,  defines  a  native  location 
to  be  **  any  number  of  huts  or  dwellings  exceeding  five,  within  an  area  of  one  square  mile, 
occupied  by  any  of  the  native  races,  such  as  Kalirs,  Fingoes,  Basutos,  Hottentots  and  the 
like,  such  occupants,  in  case  such  huts  or  dwellings  shall  be  situate  on  land  which  is  private 
property,  not  being  in  the  bond  fide  and  continuous  emplo^•ment  of  the  owner  of  such  land 
either  as  liis  domestic  servants,  or  in  or  about  the  fanning  operations,  or  any  trade,  business, 
or  handicraft  bv  him  carried  on  on  such  land."  No  such  native  location  shall  be  established 
or  continue  to  exist  on  Grovernment  or  private  property  without  the  express  licence  of  the 
Governor  first  had,  which  licence  he  may  revoke  or  suspend,  but  native  locations  in  actual 
existence  at  the  time  of  the  passing  of  the  Act  shall  be  deemed  to  be  established,  and 
continue  with  such  licence,  unless  the  Governor  by  proclamation  notifies  that  it  shall  cease 
from  a  date  named.  This  is,  however,  not  to  be  construed  as  giving  power  to  remove  any 
occupant  of  a  native  location  from  land  of  which  ho  is  the  registered  proprietor.  If  any 
private  proprietor  of  land  desires  to  establish  a  native  location  there,  he  must  apply  to  the 
Governor  for  leave  through  the  civil  commissioner,  who  shall  forward  the  aj^plication  to  the 
Secretaiy  of  Native  Affairs,  with  his  report  thereon ;  the  Governor  may  then  point  out 
the  limits  within  which  huts  are  to  be  erected  on  the  location,  and  may  limit  the  number 
of  huts.  Whoever  establishes  or  continues  a  location  without  licence  is  liable  to  a  penalty. 
All  horses,  homed  cattle,  sheep  and  goats,  belonging  to  residents  in  the  location  shall  be 
branded  or  marked,  as  the  inspector  may  require,  under  a  penalty  of  fine  or  imprisonment, 
and  all  such  stock  foimd  on  a  location  not  branded  or  marked  may  be  impounded  by  the 
insjiector  and  dealt  with  as  stock  not  registered  as  dealt  with  \\\  Act  6,  1876. 

Act  40,  1879,  or  '*  the  Native  Location  Lands  and  Commonage  Act,"  provides  that 
the  Governor  may  divide  a  portion  of  land  in  nativiJ  locations,  into  lots,  and  grant  titles  to 
Buch  lots  on  individual  quitrent  tenure  ;  but  the  grantees  of  such  lands  shall  be  subject  to 
all  regidations  made  or  to  be  made  for  the  proper  government  of  native  locations ;  and  the^ 
Govenu)r  may  also  reseive  land  near  kucjIi  lots  as  commonage  for  pasturage  of  stock,  the 
property  of  the  occupiers  of  these  lots,  and  make  regulations,  fixing  the  number  of  live- 
stock whioli  each  owner  shall  depasture. 


VI.  STATUTES  EEIATING  TO  THE  TENFIIE  OF  IJVND  FOR  NATIVE 
PURPOSES,  NOW  OR  FORMERLY  HELD  BY  RFJ^IGIOI^S  OR  OTHER 
SOCIETIES  FOR  NATIVE  PI^RPOSES. 

Act  12,  1873,  the  London  Missionary  Society's  Institutions  Act,  recites  that  it  is 
desirable  to  give  the  inhabitants  of  these  institutions,  on  certain  conditions,  titles  in  freehold 
of  land  prctviciusly  occ-upied  by  them  ;  free  of  transfer  duty  and  survey  expenses  ;  and  that 
it  is  desirable  that  the  secular  control  of  the  missionaries  shoiUd  cease  imder  the  altered 
circumstances,  and  enacts  that  the  Governor  may  appoint  surveyors  to  divide  and  allot  the 
land  imder  instnictions  to  the  respective  occupiers  ;  disputes  to  be  decided  by  the  Governor, 
who  may  cancel  the  grants  of  the  certain  lands  made  to  the  missionary  institutions,  in  trust 
for  native  puri)oses,  and  gi*ant  titles  to  the  individual  occupiers,  according  to  the  survey 
and  allotments.  The  I^)ndon  Missicniaiy  Society  is  authorized  to  appoint  persons  to  transfer 
the  tracts  of  land  occiipi<Hl  by  the  missionaiy  institutions  at  Hankey  and  Kruisfontein  to 
the  respective  individual  occupiers,  and  such  transfer  shall  vest  in  the  transferees  the  full 
right  and  title  to  what  may  be  transferred  to  them.  The  occupiers  of  laud  at  Hankey  to 
have  certain  grazing  rights,  subject  to  regulations,  over  adjoining  Grown  lands,  and  the 
commonage  to  be  a  free  outspan  place  for  the  use  of  the  public. 

Survey  expenses  to  be  paid  out  of  the  general  revenue,  transfer  dues  remitted. 

All  grants  of  allotments  not  to  be  alienated  for  ten  years,  unless  >\4th  consent  of 
Governor.     Licences  to  sell  wines  in   these  institutions  not  to  be  granted  for  ten  3'ears 
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without  the  consent  of  three-fourths  of  the  occupiers  of  the  land  there.  Qt) vemor  in  council 
to  moke  regulations  relating  to  sanitary  matters,  water,  collection  of  salt,  commona^i 
pasturage,  preservation  of  wood,  and  removal  of  nuisances,  with  power  to  impose  penalties. 

Act  20,  1876,  provides  that  certain  giuints  in  freehold  by  the  Colonial  Gk>vemment, 
one  being  to  the  missionaries  for  the  time  being  of  the  Free  Church  of  Scotland  at  Block 
Drift,  for  the  purpose  of  being  exclusively  used  as  a  seminai'y  and  mission  of  that  Church 
for  religious  instruction  and  agricultural  and  other  useful  occupation  to  the  aborigines ; 
another  to  the  trustees  for  the  time  being  of  the  female  seminary  attached  to  the  Free 
Church  of  Scotland  Mission  School  at  Tx>vedale,  for  the  purpose  of  being  exclusively  used 
as  a  female  seminary  and  mission  of  th(»  8ai<l  Free  Church  for  religious  instruction  to  the 
aborigines ;  both  grants  being  on  condition  that  the  land  thereby  granted  should  revert  to 
the  Ci*own  when  it  ceased  to  bo  used  for  those  purposes ;  and  three  more  gi*ants  to  the 
8Ucces.sors  in  office  to  the  ri^sident  missionar}'  of  the  Free  Church  of  Scotland  at  Lovedale, 
in  trust  for  the  Lovedale  Missionary  Institution,  on  condition  that  the  land  so  granted 
.should  bo  used  exclusively  for  educational  purposes ;  should,  as  to  so  much  of  the  grants, 
as  restricted  the  use  of  the  granted  lands  to  the  special  purposes  therein  named,  be  Ciincelled 
and  the  trustees  for  the  time  being  of  the  Lovedale  Missionary  Institution,  now  by  this 
Act  hold,  possess,  and  enjoy  these  lands  as  free  property. 


VII.   BASUTOLAND,    TRANSKEI,    GRIQUALAND  EAST,  GCALEKALAND,  AND 
TRMBULAND  ANNEXATION  ACTS,  AND  REGULATIONS  THEREUNDER. 

Basutoland. 

Act  12  of  1871  provides  for  the  aimexation  of  Basutoland.  It  recites  a  proclamation 
of  12th  March.  1868,  by  Governor  Wodehouse,  declaring  the  Basutos  to  be  for  all  intents 
and  purposes  British  subjects,  and  the  territory  of  the  tribe  to  be  British  territory ;  that 
as  this  territory-  is  contiguous  to  the  Colon}',  and  it  is  for  other  ])uriwses  desirable  that  the 
territory  should  be  annexed  to  the  Colony ;  and  that  Jis  the  tribe  is  not  yet  sufficiently 
advanced  in  civilization  and  social  progress  to  be  admitted  to  the  full  enjoyment  and  sub- 
jected to  the  full  resiM)usibility  grante<l  and  imposed  by  the  ordinary  laws  of  the  Colony  ; 
Tf>ut  it  is  expedient  for  the  time  being  that  the  tribe  and  their  territory  should  be  subjected 
to  sjwciul  administration  and  lep^slation :  it  enac^ts  that  after  the  publication  by  the 
Governor  of  a  pr(Kdamati(m  for  bringing  this  Act  into  operation,  the  territory  (the 
boundaries  of  which  are  fully  describee!  in  the  Act)  shoidd  be  annexed  to  this  Colony  ;  so 
that  the  territory  include<l  in  tlie  Colony  of  the  Cape  of  Good  Hoi>e  shall  for  the  future 
together  >vith  the  territor}-  of  Basutoland  form  the  Colony  of  the  Cape  of  Good  Hope ;  but 
the  territory  of  Basutoland  as  defined  shall  for  the  time  being  remain  *'  subject  to  the  laws, 
rules,  and  regulations  now  in  force  therein  for  tlie  Goverimient  thereof,"  and  shall  not  by 
virtue  of  its  annexation  be  or  become  subject  to  the  general  law  of  the  Colony. 

It  next  emictts  that  the  power  of  making,  rei)ealing,  amending  and  altering  laws,  rules, 
and  regulations  for  the  Govennnput  of  this  tenitor}'  shall,  until  otherwise  provided  by  Act 
of  Parliament,  be  vested  in  the  Gt)venior  for  the  time  being  of  the  Colony,  and  such  laws, 
rides,  and  regulations  shall  be  by  him  promiUgated  in  the  Govrrnment  Gazette ;  and  no  Act 
passed  or  to  be  passed  by  Parliament  shall  extend  or  b(»  deemed  to  extend  to  this  territory 
unless  such  Act  be  extended  thereto  in  express  words  cither  contained  therein  or  in  some 
other  Act  of  Parliament,  or  unless  the  operation  thereof  shall  be  extended  to  it  by  the 
Governor  by  proclamation  or  Govenmient  notice ;  and  in  such  case  such  proclamation  or 
notice  may  be  amended  or  re2)caled  from  time  to  time  by  a  like  proclamation,  and  no 
proclamation  or  notice  in  the  Gazette  shall  be  deemed  to  extend  to  the  territory  of  Basuto- 
land imless  it  be  declared  in  express  words  in  such  or  some  other  notice  or  proclamation 

to  extend  to  it. 

The  Act  also  provides  that  sudi  laws,  rules,  and  regidations  shall  be  laid  before  both 
Houses  of  Parliament  within  fourteen  days  after  the  beginning  of  the  session  of  Parliament 
next  after  the  proclamation,  and  shall  be  effectual,  unless  in  so  far  as  they  shall  be  repealed, 
altered,  or  varied  by  Act  of  Parliament  during  such  session. 

Its  third  section  provides  that  the  courts  of  this  Colony  shall  have  jurisdiction  and  take 
cognizance  of,  try  and  determine,  any  cause,  or  entertain  any  nuitter,  civil  or  crinunal, 
which  the  Gtivenior  may  from  time  to  time  by  any  proclamation  or  notice  in  the  Gocernnient 
Gazette  (extending  to  this  territory)  declare  to  be  cognizable  by  such  courts,  the  subject 
matter  whereof  shall  have  occurred  within  the  local  limits  of  the  t^mtoi^',  or  the  parties 
whereto,  or  any  of  them,  ai*e  or  may  be  resident  within  such  limits,  in  like  manner  as  if 
such  subject  matter  had  owurred  and  such  parties  were  resident  within  the  former  limits  of 
the  Colony. 

In  addition  to  the  proclamation  of  12th  March,  1868,  there  were  certain  regulations 
framed  on  13th  May,  1870,  })y  Governor  Wodehouse,  which  are  referred  to  in  subsequent 
proclamations. 

On  23i*d  August,  1871,  by  proclamation  No.  ol  of  1871,  published  in  the  Gazetts 
of '25th  August,  1871,  Sir  H.  Barkly,  as  Governor,  divided  Basutoland  into  four  districts, 
and  pix>claimed  that  each  resident  magistrate  should  have  jurisdiction  in  all  civil  and 
c2 
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criminal  cases,  except  those  punishable  by  death,  under  the  laws  of  the  Cape  Colony,  which 
should  be  triable  before  three  of  the  magistrates,  and  punishable  under  the  laws  of  the 
Cape  Colony. 

■      Oii'e^tli  November,   1871,  by  proclamation  No.  4  of  1871,  Sir  H.  Barkly  proA-ided  that 
all  acts  which  by  the  laws  of  the  Cape  Colony  are  held  to  be  offences  against  j^rson  or 

Eropeil)}^  shall,  due  allowance  being  made  for  the  cir(;iimfttanccs  of  the  coimtr}%  be  held  to 
e  offences  and  punishable  accordingly. 

This  proclamation  contained  other  regulations,  those  of  whi(?h  now  in  force  are  repealed 
in  the  subsequent  proclamation  bj'  Sir  H.  Barkly  of  the  29th  March,  1879,  which  contain.s 
the  statute  law  now  in  force  in  Basutoland,  and  deals  first  witli  the 

**  Courts  of  Latcy 

It  autliorizes  the  creation  of  other  magisterial  districts  by  proclamation,  and  the 
appointment  of  acting  magistrates ;  makes  the  courts  of  the  resident  magistrate  courts  of 
record,  and  their  proceedings  public ;  defines  the  lunits  of  the  magistrates'  jurisdiction ; 
also  the  crime  of  murder,  with  cidpable  homicide  and  theft ;  and  appoints  their  punishments, 
among  which  a  fine  may  bo  imposed  for  the  crime  of  culpable  homicide. 

Rape,  >yithout  being  defined  is  made  punishable  by  whipping  and  confiscation  of 
property  or  imprisonment,  with  or  without  hard  labour ;  while  all  other  offences  against 
the  person  or  property  are  punishable  by  confiscation  of  all  or  part  of  the  offenders' 
property,  or  imprisonment,  or  whipping,  or  both. 

All  acts  which,  by  the  laws  of  the  Colony,  are  offences  against  person  or  property,  shall 
(duo  allowance  being  made  for  the  circumstances  of  the  country)  be  held  to  be  offences 
in  Basutoland,  and  punishable  as  if  committed  in  the  Colony. 

Any  person  forcibly  compelling  another  to  submit  against  his  or  her  will  to  circumcision 
(leboUo),  or  any  other  like  act  or  ceremony,  and  any  one  aiding  in  such  circumcision  or 
ceremony  without  the  consent  of  the  child's  parent  or  guardian,  shall  be  guilty  of  assault. 
Any  one  practising  or  attempting  to  x^ractise  witchcraft,  and  falsely  accusing  another  of 
practising  it,  is  called  a  rogue,  and  punishable  bj'  fine,  confiscation  of  property,  and 
inrprisonment. 

Persons  domiciled  in  Basutoland,  committing  crimes  out  of  it,  may  be  punished  in 
Basutoland,  as  if  the  offence  had  been  there  committed. 

No  female  shall  be  subject-to  corporal  pimishment. 

A  return  of  all  cases  is  to  be  sent  to  the  chief  magistrate. 

Crimes  punishable  by  death  are  triable  before  any  three  of  the  magistrates,  and  if  they 
differ  as  to  the  verdict  the  accused  sliall  be  discharged. 

No  sentence  of  death  shall  be  executed  except  upon  warrant  of  the  Governor. 

Ill  case  of  confiscation,  the  property  shall  be  applied  to  pui^poses  of  Gk>vemment,  except 
so  much  of  it  as  the  presiding  magistrate  shall  award  to  the  injured  part}-  or  the  informer. 

For  eveiy  crime  not  cai)ital,  36  lashes  in  addition  to  any  other  punishment  may  be 
awarded. 

Magistrates  have  jurisdiction  in  all  civil  suits,  which  shall  be  dealt  with  according  ta 
the  law  of  the  Cape  Colony,  except  where  all  the  parties  are  natives,  >vhen  it  ma^'  be  dealt 
with  b}'  native  law,  which  in  case  of  difference  shall  be  that  applicable  to  defendant. 

The  proceedings  shall  be  the  same  as  those  in  the  court  of  the  resident  magistrate  in 
the  Colony. 

In  civil  suits  an  appeal  lies  to  the  chief  magistrate,  if  noted  within  fourteen  days  after 
this  decision,  and  £  1  deposited  as  security-  for  costs,  whi(jh  sliall  be  forfeited  if  appeal  held 
frivolous  or  is  abandoned ;  but  otherwise  it  is  paid  to  appellant. 

Cases  in  whidi  tlie  imprisonment  exceeds  one  month,  or  the  fine  or  confiscated  proi>erty 
exceeds  £5,  or  any  lashes  are  awarded,  must  be  sent  for  review  to  the  chief  magistrate,  who 
shall  certify  if  th(»  proceedings  be  in  accordance  witli  real  and  substantial  justice,  and  maj* 
alter  or  reverse  the  sentence,  and  set  aside  or  correct  the  proceedings,  Init  shall  have  no 
power  to  increase  the  sentence. 

Marriages. 

CompiUsory  mamages  are  proliibited.  Marriages  by  Cliristian  ministers,  or  civil 
marriage  officers,  are  as  binding  and  have  same  effect  as  in  the  Cape  Colony ;  and  questions  of 
divorce  or  separation  between  such  spouses  are  decided  before  the  chief  magistrate  by  Cape 
law  ;  but  where  any  mairiage  took  place  before  a  Christian  minister  before  13th  May,  1870 
(the  date  of  the  regulations  by  Governor  Wodehouse),  questions  of  divorce  arising  otit  of 
such  Christian  marriage  shall  be  tried  and  decided  according  to  the  laws  and  customs  of  the 
Basutos  in  force  at  the  time  of  the  maiTiage  by  any  resident  magistrate. 

Persons  married  according  to  Basuto  custom  may  register  the  first  marriage  with  the 
resident  magistrate  of  the  district  where  it  took  place,  or  where  the  parties  reside,  and  may 
also  register  the  dowry  cattle,  provided  the  registration  be  witliin  a  month  after  the 
marriage. 

A  fee  of  2.S.  6d.  in  respect  of  all  mamages.  Divorces  between  parties  married 
according  to  Basuto  custom  shice  13th  May,  1870,  are  triable  by  any  resident  magistrate^ 
but  the  law  is  not  specified. 
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"WTiere  a  husband  (married  according  to  Cape  law)  afterwards  takes  another  wife, 
according  to  Basuto  custom,  he  shall  be  liable  to  the  punishment  of  a  bigamist  by  Capo 
law. 

Any  spouse  married  according  to  Cape  law,  and  dying  testate,  questions  as  to  recogni- 
tion of  his  will  and  administration  of  the  estate  and  property  are  regulated  by  Ordinance 
104,  or  any  other  Cape  law  in  force,  so  far  as  it  is  applicable  to  the  circumstances  of  the 
country,  the  chief  magistrate  being  substituted  for  the  master. 

If  anyone  so  married  dies  intestate,  questions  of  inheritance  or  guardianship  shall,  in 
case  of  Europeans,  bo  decided  by  Cape  law,  and  m  case  of  natives,  by  Basuto  custom. 

If  a  husband  mamed  under  native  custom  die,  his  wife  may  re-marr}',  but  then  the 
custody  (khodiso)  or  guardianship  (bodiso)  of  her  children  b}-  her  deceased  husband  shall 
be  regulated  by  Basuto  custom. 

If  spouses  married  under  Basuto  custom  both  become  converts  to  Christianity,  and  are 
re-married  by  C^e  law,  the  issue  of  both  marriages  «*ome  under  operation  of  Cape  law,  but 
this  shaU  not  affect  the  rights  of  the  children  of  €»ither  s]X)use  bom  of  a  maniage  with 
another  woman  by  Basuto  law.     Twenty-one  is  the  age  of  majority. 

Tetmre  ofLandSy  HuUTaXy  Pounds,  and  Passeft. 

The  Governor  may  allot  the  land  for  occupation  of  the  members  of  the  tribe,  and  divide 
the  territory  for  that  purpose  into  sub-divisions,  nominating  a  headman  to  each,  who  shall 
submit  a  list  of  fit  allottees  to  Governor's  Agent,  and  each  allottee  according  to  Su*  Henry 
Barkly's  proclamation  had  to  pay  a  hut-tax  of  10s.  a  year  for  each  hut  for  the  occupation  oi* 
a  family,  and  in  computing  this  tax  ten  shillings  was  due  for  each  wife,  whether  she 
occupied  a  separate  hut  or  not. 

This  tax  was  by  Sir  B.  Frere's  proclamation  of  12th  April,  1880,  increased  to  £1,  wliile 
ihe  tax  for  each  wife  was  abolished.  The  tax  may  be  paid  in  money,  grain,  or  stock  ;  at 
value  fixed  yearly  by  Qt)vemor's  Agent.  The  headman  to  be  assistant  tax-gatherer.  If 
hut-tax  be  not  paid,  it  may  be  recovered  under  judgment  of  the  resident  magistrate's  court 
by  sale  of  so  much  of  the  property  as  may  suffice  to  cover  the  debt  with  expenses,  and  if 
payment  cannot  be  got  defaulter  may  be  ejected  or  imprisoned  for  two  months. 

Every  resident  leaving  Basutoland,  without  a  pa«s  from  resident  magistrate,  is  finable 
20s.  New  arrivals  must  be  reported  within  ten  days  by  headman  to  i-esident  magistrate, 
under  a  penalty  of  £5.  Governor's  Agent  may  establish  pounds,  and  appoint  poimdmaster, 
and  regulate  pound  fees. 

Trading  licgidationH, 

All  ti*aders  must,  under  a  penalty  of  £10,  have  licences  for  not  more  than  a  year, 
which,  under  Sir  H.  Barkly's  proclamation,  the  Governor's  Agent  might  refuse  to  grant 
or  re-issue,  while  the  licence  may  restrict  the  holder  to  trade  in  a  particular  2)lace,  or  ma}' 
allow  moving  about.  But  by  Sir  B.  Frere's  proclamation  of  12th  April,  1880,  this  power  to 
refuse  is  repealed,  and  now  the  Governor's  Agent  may  ovly  refuse  the  renewal  of  the 
licence  of  any  trader  convicted  twice  before  a  magistrate  of  any  breach  of  a  Basutoland  Eegu- 
lation  or  Government  Notice. 

Where  a  trading  licence  is  refused  or  forfeited  the  holder  unless  it  shall  have  become 
liable  to  seizure  may  remove  the  materials  of  his  buildings  and  his  movables  within  three 
months ;  and  failijig  this  it  may  be  removed  or  sold  by  Governor's  Agent,  and  proceeds  after 
paying  expenses  paid  to  the  owner,  who  shall  be  entitled  to  compensation ;  but  may,  on 
paying  every  month  in  advance  £  1  go  on  trading  for  three  months. 

The  sale  of  wine,  beer,  and  spirituous  liquor  is  prohibited  under  a  penalty  of  £20  for 
first,  and  £40  for  any  subsequent  offence,  and  forfeiture  of  his  trading  licence  and  of  all  the 
liquors  fomid  is  his  possession.  A  pemilt}'  of  £20  aud  forfeiture  of  liquors  is  imposed  upon 
those  who  bring  liquors  into  Basutoland  without  a  licence.  Non-production  of  trading 
licence  at  request  of  police  officer  or  person  authorized  to  demand  it  by  Government  Agent  is 
punishable  by  a  £10  fine. 

All  trading  stations,  premises,  or  vehicle  used  for  purjK)se8  of  ti*ade,  are  liable  to  exami- 
nation by  Governor's  Agent  or  resident  magistrate,  luider  a  penalty  of  £10  for  obstruction. 

All  trading  licences  expired  on  31st  December,  and  those  taken  out  before  30th  June, 
cost  £10,  and  after  that  date  £5. 

Conveyance  of  a  licensed  trader  may  pass  by  the  regular  roads  between  his  residence 
and  the  boundaries  of  Basutoland. 

£1  a  month  is  payable  for  a  hawker's  licence,  with  or  without  a  vehicle,  and  £1  for 
everj'  other  vehicle. 

By  Sir  B.  Frere's  proclamation  of  32th  April,  1880,  it  was  fui'ther  provided  that  no 
hawker  shall  ijursue  his  calling  nearer  than  within  a  radius  of  a  mile  to  any  trading  station, 
under  a  penalty  of  £10. 

Those  who  enter  Basutoland  to  buy  com  from  traders  must  obtain  permit  from  resident 
magistrate,  or  officers  in  charge  of  police  stations,  and  must  on  leaving  get  certificate  from 
seller  of  quantity  sold,  and  if  the  quantity  found  in  their  wagons  exceeds  this  the  trader  is 
liable  to  a  fine  of  os,  for  each  surplus  bushel,  and  the  wagon  and  com  nuiy  be  detained  till 
the  fine  be  paid.  A  licensed  trader  can  only  keep  200  ammals,  whether  his  own  or  not,  at 
his  station. 
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Transfer  of  any  trading  licence  must  be  executed  in  presence  of  Qt)vemor's  Agent,  or 
his  agent,  or  a  magistrate,  on  payment  of  2a.  6d.  transfer  fee. 

Basutos  carrpug  grain  out  of  Basutoland  must  pay  2s.  6d.  pass  for  each  vehicle,  and 
for  each  pack-horse,  cow,  ox,  under  a  penalty  of  £1,  and  in  default  of  pajTnent  are  liable  ta 
one  month's  imprisonment. 

Anyone  who  delivers  any  firearm  or  ammunition  to  any  other  without  magistrate's 
written  consent  is  liable  to  £500  fine  or  seven  years*  hard  labour. 

Anyone  bringing  firearms  or  ammunition  into  Basutoland  without  licence  shall  forfeit 
the  articles  to  the  Grown,  and  be  liable  to  £100  fine,  or  imprisonment  for  two  years. 

Resident  magistrates  i^ceiviug  applications  for  such  licences  may  grant  provisional 
licences  till  he  receives  reply  from  Governor's  Agent. 

Standards  of  weights  and  measures  are  same  as  in  Colony.  All  penalties  are  recover- 
able befon^  any  resident  magistrate  by  seizure  and  sale  of  defendant's  i)ropeii;}%  when  one- 
half  shall  in  ea(^h  <^ase  be  granted  to  iufonner  and  the  balance  to  the  Crown. 


The  Cape  duties  on  staiups  and  on  transfer  of  immovables,  and  on  sales  by  auction  are 
payable  in  Basutoland,  and  the  laws  for  the  time  being  of  the  Cape  Colony  relating  to  posts, 
post-officei*s,  or  postage  stamps,  shall  apply  to  Basutoland,  provided  that  postage  paid  in 
Basutoland  covers  postage  to  all  parts  of  the  Colony. 


On  4th  March,  1879,  Sir  B.  Frere,  as  Governor,  by  proclamation,  declared  that  the 
-crime  of  high  treason,  ti'Oiison,  and  sedition,  when  committed  within  Basutoland,  or  by  any 
one  resident  in  Basutoland,  shall  be  cognizable  by  the  courts  of  the  Cape  Colony  having 
jurisdiction  to  try  and  dettainiue  such  cases  arising  in  the  Ca^K?  (3olony.  Under  this  procla- 
mation, at  a  special  circuit  held  at  Aliwal  North  in  January,  1880,  many  ringleaders  in 
Morosi's  I'obellion  were  tried. 

On  2nd  February,  1880,  Sir  B.  Frere,  in  proclaiming  an  amnesty  to  such  rebel  Baphutis 
as  had  been  engaged  in  Moi'osi's  rebellion,  not  being  ringleaders,  offered  a  pardon  to  those 
who  surrendered  to  a  magistrate  and  gavt^  uj)  their  arms,  proWded  that  they  j)lacod  them- 
selves under  contract  for  twelve  montlis  upon  the  railway  or  other  j^ublic  works  at  lOs.  a 
month  with  rations. 

By  Sir  B.  Frere's  proclamation  of  r2th  April,  1880,  it  was  further  pi'o^dded  that  at  each 
seat  of  magistracy  where  there  is  a  Cfovevument  reserve,  traders  and  others  resident  in 
Basutoland  may,  on  application  to  the  (iovenu)r's  Agent,  obtain  a  quitreut  grant  of  one  or 
two  morgen  of  laud;  the  quitreut  to  be  at  the  rate  of  10s.  an  acre,  and  its  proceeds  to  be 
expended  in  improving  Ihe  township  at  this  seat  of  magistracy,  jind  incase  of  traders  residing 
at  isolated  stations  and  away  from  any  Government  reserve  such  ti'aders  may  obtiiin  (if  they 
are  in  ^owa^V/^  occupation  of  it,  and  have  sj^ent  ou  it  in  buildings  £150)  a  ten  years'  lease  of 
fvoni  one  to  two  morg(»n  of  laud. 

Tkaxskei  AN'i)  GaiQCALAXi)  East. 

Act  38,  1877  (Transkeiau  Annoxal  ion  Act)  recites  that  by  a  resolution  Parliament  in 
1875  resolved  that  this  amiexatiou  was  expedient,  and  on  12th  June,  1876,  the  Queen,  by 
Jjctters  Patent  under  the  Gr(»at  Seal,  autliorized  the  Governor  by  proclamation  to  declare 
the  same,  but  not  until  the  Legislature  passed  a  law  providing  that  the  territory 
become  part  of  the  Colon}',  subject  to  its  laws,  which  might  be  modified  either  by  procla- 
mation or  by  statute,  or  by  Act  of  Cape  Parliament ;  and  as  it  is  exi)edieiit  that  the  territory 
shoidd  become  pai-t  of  the  Colony,  but  the  natives  occupying  it  are  not  sufficiently  advanced 
in  civilization  and  social  progi'css  to  be  admitted  to  the  full  resiionsibility  imposed  by  the 
ordinary  laws  of  the  Colony,  this  Act  provides  that  the  Governor  may  proclaim  a  date  from 
which  the  territorj^  between  the  Bashee  and  the  Kei  Kivers,  known  as  Fingoland  and  the 
Idutywa  Reserve,  and  the  territory^  between  the  Umtata  and  the  Uinzimkulu,  known  as 
Nomansland,  shall  ]>ecome  imi*t  of  the  Cape  (^olouy,  and  subject  to  the  laws  in  force  therein, 
except  *s  the  application  of  the  same  to  the  said  resi)ective  territories  may  be  modified  by 
any  suc^h  proclamation.  The  second  section  provides  that  these  laws  so  modified  may,  untU 
otherwise  provided  by  Act  of  Parliam(;nt,  be  re])ealed  and  amended,  and  new  laws  made, 
which  may  also  ])e  repealed  and  amended  by  the  Governor  by  proclamation.  No  Colonial 
Act  shall  apply  uidess  by  express  words  in  an  Act,  or  unless  it  be  applied  by  pmclamation 
in  express  words,  and  all  such  laws  must  be  laid  before  both  Ilouses.  Under  this  Act,  on 
15th  September,  1879,  Sir  B.  Frere,  as  Governor  and  High  Commissioner,  issued  a  procla- 
mation defining  the  boundaries  of  tlie  Ti-anskei,  and  on  17th  September,  1879,  another 
defining  the  boundaries  of  Griqualand  East ;  and  in  both  proclaimed  regulations  for  tlie 
Government  of  these  territories  under  A(;t.  1877.  Tliese  regidations  for  Transkei  and 
Griqualand  East  are  similar  to  and  are  based  upon  tlie  Basutoland  Regulations,  but  both 
differ  in  several  resp(  cts  from  those  of  Basutoland.  It  will  be  necessary'  here  only  to  refer 
to  those  which  differ  from  the  Basutoland  Regulations ;  thus — 

Under  tlie  Transkei  and  (hiqualand  East  Regulations  as  to  Coui-ts  of  Law : — 

Culpable  homicide  is  not  siiecially  punishable  by  :\  fine. 

Rape  again  is  expressly  so  punishable  there. 

Confiscation  is  in  no  case  allowable. 
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Acts  which  by  Cape  law  are  held  to  \ie  offences  against  the  person  or  property  are  there 
piininhftble  by  fine  or  iiuprt somen t,  with  or  wttbont  spare  diet,  and  with  or  without 
solitarj-  confinement,  or  by  whipping,  not  exceeding  thirty-six  lashes,  or  by  any  tww 
or  more  of  Huch  pimiehinents. 

Those  convicted  of  witchcraft  and  falsely  aeiusiiig  others  of  witchcraft  are  not  there 
called  rogues,  nlthongli  they  are  punishable  as  in  Basutoland. 

Capital  crimes  are  there  triable  before  a  court  of  three  mngistmtes,  the  seuii>r  prcfliding, 
and  if  they  differ  the  judgment  of  the  majority  shall  be  the  iudg^iient  of  the  Court. 

Fines  there  beloug  to  the  Crown,  and  are  applied  similarly  to  confiscations  in  Basutoland, 
and  generally  fines  there  take  the  place  of  the  Basutolnnd  confiscations. 

As  to  marriages,  whereas  in  Bnsntoland  only  marriages  before  a  Christian  niiiufiter  or 
civil  magistrate  are  held  to  hnre  the  same  efTe<-t  upon  the  parties  and  their  issue 
and  prO]>erty  as  similar  marriages  undci'  Capo  Colony  law,  in  the  Transkei  and 
Griqualand  fcast  "marriage  according  to  ordinary  Kafir  or  Fingo  forms,  piuvided 
such  last-mentioned  marriage  shall  be  rc'ifistoivd  within  three  months  from  the  diite 
of  such  marriage  in  a  book  to  l>e  kept  fiij'  that  purpose  by  the  resident  magistrate 
of  the  district,  shall  (also)  be  taken  to  be  in  all  respects  as  valid  and  binding,  and 
to  have  the  same  effect  u^wn  the  iMii-ties  to  the  same  and  their  issue  and  property 
as  a  marriage  pontracted  under  the  marriage  laws  of  the  Cape  Colony." 

All  questions  of  divorce  or  sejmration  arising  between  persons  married  by  n  minister 
of  the  Christain  religion,  or  by  a  civil  marriage  officer,  or  according  to  ordjnarj- 
Kafir  or  Fingo  forms,  and  registered,  shall  be  decided  according  to  the  law  then  in 
force  in  the  Cape  Colony,  and  shall  be  heard  before  the  Chief  Magistrate. 

All  questions  of  divorce  or  separation  arising  between  }»nrties  married  according  tu- 
the  laws  and  customs  of  the  natives  which  may  arise  or  have  arisen  in  reapit-t 
of  marriages  celebrated  between  natives  before  the  promulgation  of  these  (September 
1879)  regidations  shall  be  tried  and  decided  before  any  resident  magistrate,  in 
conformity  with  the  native  laws  and  customs  in  force  at  the  time  of  such  celebration. 

Again,  in  the  Transkei  or  Griqualand  East  there  is  no  regulation  by  which  any  marriage 
by  a  Christian  minister  or  civil  marriage  olHcer  shall  be  tried  and  decided  according 
to  native  custom,  as  is  the  case  according  to  the  Basutoland  Regulations,  wheiv 
such  man-iages  took  place  before  13th  May,  1870. 

Again,  whereas  by  both  laws  only  the  first  native  marriage  can  be  re^stered  in  the 
Transkei  and  Griqualand  East,  the  regintralioii  may  take  place  within  three  montLs 
after  celebration  instead  of  one  month. 

Again,  while  in  Basutoland  only  the  property  of  iho^e  married  according  to  Cape  law, 
or  dj"ing  testate,  shall  l>e  administered  acconliug  to  the  prorisions  of  Ordinance 
104,  in  the  Transkei  and  Griqualand  East  tlie  property  of  pei-sons  married  under 
native  customs  and  registered  shall  be  atlministered  under  that  Ordinance. 

Again,  while  in  Basutoland  if  anyone  die  intestate  all  questions  in  respect  to  inheritance 
or  gimrdianship  shall  ho  decided,  in  case  of  Europeans,  according  to  thit  law  of  the 
Cape  Colony,  and  in  the  case  of  natives,  according  to  native  hiw.  in  Ihe  Transkei 
and  Griqualand  East  such  questions,  both  in  the  case  of  Europeans  and  natives, 
shall  be  decided  according  to  the  law  of  the  (^ijie  Colony. 

As  to  hut-tax,  lands,  &c.,  in  the  Transkei  and  Griqualand  East  the  allotment  of  laud  is 
vested  in  the  Governor,  withont  any  si>ecial  limitation  "  for  the  occupation  of  the 
several  members  of  the  tribe,"  as  in  Basutoland. 

Again,  in  the  Transkei  and  Griqualand  Blast,  hut-tax  is  still  at  the  rate  of  10s.  a  year 
for  everj-  hut  or  wife,  and  this  tax  is  there  only  payable  in  money,  and  not  iu  cattle 
or  grain,  as  in  Ijasutoland. 

As  to  the  tmding  regulations,  the  Governor  may  still  in  his  discretion,  in  Transkei  and 
Griqualand  Ea.st,  refuse  to  grant  or  n'Tiew  atradinglicencewtthout  assigning  cause, 
and  there  is  then  no  special  provision,  as  there  is  in  Basutoland,  lUlowing 
vehicles  of  traders  to  [Miss  freely  between  their  re.'-idences  and  the  boundaries  of 
the  territory-  by  any  regidar  wa^n  i-oail,  nor  is  there  any  provision  that  n  hawker 
shall  not  pursue  his  calling  within  a  radius  of  a  mile  to  any  trading  station. 

As  to  disannament,  the  September  regulations  provide  for  the  disarmament  of  the 
residents  iu  the  Transkei  nud  Griqualand  East,  iu  tei-ms  of  Act  1;!,  1878. 

GcALEKALASD,  Tembul-xkh,  asi)  BomvanaLj\xd. 

Bogulntions  similar  to  those  iu  force  in  the  Transkei  and  Griqualand  East  were,  in  1880, 
submitted  by  the  Government  to  Parlianieut  for  adoption;  but  tlicse  were  not 
adopted,  and  this  Native  Commission  ^'as  then  resolved  on. 
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APPENDIX  B. 


Native  Laws  and  Customs. 


I.    Kafiti  Laws  and  Customs. 
n.    Basuto  Tjaws  ajud  Customs. 
m.    Natal  Native  Code. 


I.  KAFIR  LAWS  AND  CUSTOMS. 

(CoMriLED   FROM   CoLOXEL  MaCLEAN's   COMPENDIUM.) 

Government. 

1 .  Tiie  Government  of  the  Kafir  tribes  is  by  hereditary  chieftainship.  The  paramount 
chief  is  above  all  law  in  his  own  tribe  ;  he  has  the  power  of  life  and  death,  and  is  supposed 
to  do  no  wrong. 

2.  The  checks  upon  the  despotic  inclinations  of  chiefs  are  the  divisions  of  tribes  and  the 
influence  of  the  atnapakati  or  councillors. 

3.  The  amapakati  have  the  privilege  of  going  to  **  ^rwa,"  and  reside  at  the  chief's  kraal 
for  a  longer  or  shorter  period,  and  while  they  remain  there  they  form  the  court  for  the  time 
being.  They  settle  lawsuits  and  share  in  the  fines  accruing  to  the  chief.  They  are  also 
employed  as  "  umsila^^  or  sheriffs  to  enforce  sentences,  and  receive  fees  appertaining  to  that 
office. 

4.  The  regular  sources  of  the  chief's  revenue  consist  of  cattle  inherited  from  his  father, 
offerings  and  occasional  tribute  from  his  people,  and  fines  and  confiscations. 

5.  The  country  of  each  chief  is  divided  into  districts  under  his  principal  councillors ;  these 
districts  are  again  subdivided  under  inferior  councillors,  and  so  the  governing  principle  is 
distributed  throughout  the  tribe,  bringing  every  individual  beneath  its  influence. 

G.  Oases  occurring  between  individuals  of  any  kraal  are  generally  settled  by  the  head- 
man of  the  kraal,  and  if  not  settled  by  him  are  taken  to  the  inferior  councillors,  and  finally  to 
the  chief ;  but  there  is  nothing  to  prevent  the  parties  bringing  the  case  before  the  chief  in 
the  first  instance. 

7.  The  laws  of  the  Kafir  tribes  are  but  a  collection  of  precedents,  consisting  of  the 
decisions  of  the  chiefs  and  councils  of  bygone  days,  and  embodied  in  the  recollections, 
personal  or  traditional,  of  the  people. 

Criminal  and  Civil  Codes, 

8.  The  ''  criminal  code '/  comprises  whatever  cases  may  be  arranged  under  the  general 
heads  of  treason,  murder,  assault,  and  witchcraft;  the  "civil"  all  that  has  reference  to 
property,  including  a  man's  wife  as  the  principal  article,  and  his  character  as  the  next,  and 
proceedEing  downwards  through  his  various  lands  of  live-stock  to  his  houses,  granaries,  and 
corn-fields. 

9.  The  penal  sections  resolve  themselves  into  the  general  system  of  pecuniary  fines, 
varying  from  a  single  head  of  cattle  to  the  entire  confiscation  of  property,  which  is  termed 
being  "eaten  up." 

10.  The  exceptions  to  this  are  cases  of  assault  on  the  persons  of  wives  of  the  chiefs  and 
what  are  deemed  aggravated  cases  of  witchcraft.  These  involve  the  punishment  of  death, 
very  summarily  inflicted. 

11.  A  distinction  is  made  between  cases  involving  personal  injury  and  those  which 
affect  property  merely.  Persons  are  considered  the  property  of  the  chief ;  fines  imposed  for 
violence  on  the  person  are  consequently  claimed  by  him.  In  civil  cases,  t.^.,  affecting  rights 
of  property,  the  party  aggrieved  claims  the  fine  levied,  but  is  expected  to  fee  the  chief  and 
his  officials. 

12.  Parties  have  a  right  to  compromise  any  civil  case,  but  no  right  to  compound  for 
criminal  cases,  as  that  would  be  robbing  the  chiei  of  part  of  his  revenue. 

13.  The  principle  upon  which  fines  are  levied  are  not  very  rigidly  defined.  Li  some 
cases  of  cattle  stealing  the  law  allows  a  fine  of  ten  head,  although  but  one  may  have  been 
stolen ;  but  this  rule  of  ten  for  one  is  not  applied,  whatever  may  be  the  number  stolen,  the 
decision  varying  according  to  circumstances.  If  the  x)roperty  is  recovered  uninjured  no  fine 
is  paid ;  if  portion  is  restored,  the  thief  is  only  fined  for  the  missing  part.  In  petty  thefts  the 
fines  inflicted  are  very  insignificant,  and  seldom  amount  to  more  than  the  value  of  the  artielee 

atc^en. 

14.  Should  a  delinquent  be  too  poor  to  pay  a  fine,  his  father  or  neaxest  living  relative^ 
are  held  responsible. 
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15.  Tlie  accused  party  is  held  guilty  till  he  can  demonstrate  his  innocence. 

16.  The  principal  of  collective  responsibility  is  a  main  feature  of  Ka&r  law.  Every 
clan  is  collectively  responsible  to  the  paramount  chief,  and  every  kraal  is  answerable  for 
each  member  thereof. 

17.  The  custom  of  following  the  *' spoor"  wheresoever  it  goes  is  recog^nised. 
When  owners  of  stolen  j^roperty  trace  the  spoor  within  a  short  distance  of  a  kraal,  say 
500  or  GOO  yards,  they  inform  the  people  of  the  kraal  of  the  **  8X)oor,"  and  they  are  bound 
to  assist  in  passing  it  on  beyond  their  kraal  to  about  the  same  distance  as  above-mentioned, 
when  they  return  and  the  owners  proceed  on  alone.  If  the  people  of  a  kraal  refuse  to  assist  in 
tracing  the  **  spoor"  past  their  kraal  in  the  manner  described,  and  the  owners  cannot  succeed 
in  tracing  it  any  further,  tliey  are  then  considered  as  the  guilty  party,  and  the  charge  of 
theft  is  at  once  laid  against  them. 

18.  In  cases  of  theft  (or  indeed  of  any  other  crimes  to  which  the  principle  of  collective 
responsibility  is  applicable)  it  is  not  necessary  to  identify-  the  thief,  nor  is  it  necessary  that 
ho  should  be  produced  or  even  known.  It  is  sufficient  if  a  case  has  been  clearly  established 
against  a  kraal. 

19.  If  a  stranger  sleeps  at  a  kraal,  the  head  of  that  kraal  is  responsible  for  all  thefts  of 
the  stranger's  property,  cattle  or  horses. 

Marriage, 

1 .  *Polygamy  is  universally  allowed,  nor  is  there  any  limit  to  the  number  of  wives  a 
man  may  take. 

2.  Concubinage  is  also  allowed,  and  among  the  chiefs  exists  to  a  considerable  extent. 

3.  As  concubines  have  a  legal  standing,  their  offspring  are  not  considered  iUegitimate  ; 
they  rank,  however,  inferior  to  the  children  of  the  married  wives,  nor  can  they  inherit  except 
in  default  of  male  issue  on  the  ])art  of  the  latter. 

4.  The  custom  of  paying  a  dowry  or  marriage  price  for  wives  obtains  throughout  the 
tribes.  Cattle  varying  according  to  the  rank  of  the  bride,  from  ten  to  a  hundred  head,  con- 
etitute  this  dowry.  The  transaction  is  not  a  mere  purchase.  The  cattle  paid  for  the  bride 
are  divided  amongst  her  male  relations,  and  are  considered  by  the  law  to  oe  held  in  trust  for 
the  benefit  of  herself  and  children,  should  she  be  left  a  widow. 

5.  f  Marriage  is  simply  the  purchase  of  as  many  women  by  one  man  as  he  desires,  or 
can  afford  to  pay  for. 

6.  The  price  or  dov»Ty  is  not  all  paid  at  the  time  of  marriage,  but  by  degrees. 

7.  That  paid  for  a  wife  is  caUed  the  **  tX-az/,"  which  name  disting^uishes  it  from  the 
**  ikehe,^^  or  price  paid  for  the  temporary  use  of  a  woman  or  concubine,  who  is  called  an 
'^  ishtveshwe,^^  the  name  of  a  proper  wife  being  *^umfaziy 

8.  The  payment  of  the  ^^  ikazf^  is  the  legal  proof  of  marriage,  and  is  the  only  thinfi^ 
necessary  thereto,  although  dancing,  feasting,  &c.,  are  generally  indulged  in  on  8U(£ 
occasions. 

9.  The  girl  is  seldom  or  never  consulted  about  the  matter. 

10.  Until  all  demands  with  regard  to  dowry  have  been  satisfied,  the  father  or  guardians 
have  a  right  to  detain  the  woman.     This  custom  is  called  **  ukutelekay 

1 1 .  If  a  wife  dies  without  having  borne  children,  the  law  will  support  the  husband  in 
his  demand  for  the  do^^Ty  to  be  returned  to  him,  unless  she  has  been  married  to  him  a 
considerable  nmnber  of  years. 

12.  Although  the  power  of  the  husband  over  the  wife  is  considered  absolute  in  eveiy- 
thing  but  taking  her  life,  yet  if  he  mutilates  her  or  inflicts  any  permanent  injury  on  the 
body,  the  chief  will  demand  the  **  «m  "  or  blood  atonement ;  and  if  she  succeed  in  running 
away  to  her  friends,  they  have  a  legal  right  to  make  an  additional  demand  for  cattle  to  those 
already  paid  for  her  imtil  such  demand  has  been  complied  with. 

13.  {Marriage  is  contracted  by  the  payment  of  cattle  to  the  parent  or  guardians  of 
the  female,  the  number  j^aid  being  regulated  by  the  rank  or  beauty  of  the  woman. 

14.  Generally,  after  the  birth  of  the  first  child,  an  additional  demand  is  made,  and  if 
not  complied  with,  the  woman  is  usually  induced  to  return  to  her  parents,  where  she  remains 
until  the  husband  sends  the  cattle  demanded. 

15.  Should  the  woman  leave  her  husband  before  bearing  children  to  him,  and  refuse  to 
return,  he  may  recover  the  cattle  paid  to  her. 

16.  Should  a  man  repudiate  his  wife,  and  show  cause  for  doing  so,  he  may  recover  his 
cattle,  if  she  has  borne  him  no  children ;  but  shoidd  it  be  shown  that  the  dissolution  of  the 
maiiiage  was  caused  by  misconduct  on  the  part  of  the  husband,  it  may  be  decided  that  he 
recover  none  of  his  cattle ;  or,  in  some  cases,  it  may  be  adjudged  that  a  portion  of  the  cattle 
be  restored  to  him ;  but  misconduct  on  the  part  of  the  husband  is  seldom  acknowledged  by 
Kafir  law. 

17.  Shoidd  a  husband  die  before  his  wife  bears  children  to  him,  the  wife  returns  to  her 
relatives,  who  may  again  marry  her,  and  the  heirs  of  the  former  husband  recover  the  cattle 
given  for  her. 

18.  If  only  one  child  should  have  been  bom,  and  the  mother  is  still  young,  and  likelj 
to  marry  well,  a  portion  of  the  cattle  may  be  restored  to  the  husband  or  his  heirs,  and  in  aU 
cases  the  children  remain  with  the  husband  or  his  family,  except  the  cattle  paid  have  be  en 
restored  iti  full.     This  is  called  extinguishing  the  house  or  dissolving  the  mairiag^. 

•  Key.  H.  Dugmore.    t  Mr.  C.  J.  Warner.    X  Mr.  C.  Brownlee, 


AJPPENDIX    B.— KAFIR  LAWS   AND  CVSTOidS.  19 

Divorce. 

19^  Inhere  is  no  legal  process  for  obtaining  a  divotce.  A  man  may  repudiate  liis  wife  fot 
barrenness,  for  adultery,  or  simply  because  he  dislikes  her.  A  man  may  also  repudiate  bis 
wife  for  taking  milk  out  of  a  milk-sack.  It  is  not  necessary  to  obtain  tbc  sanction  of  the 
chief.  A  wife  often  leaves  her  husband  on  the  ground  of  ill-usage,  dislike,  or  jealousy ;  and 
if  a  reconciliation  cannot  be  brought  about  the  husband  can  claim  his  cattle  in  the  same  way 
as  the  heirs  of  a  deceased  husband  recover  from  the  relatives  of  the  Avidow.  The  children 
all  remain  with  the  father.  According  to  law  the  cattle  and  their  progeny  are  recoverable, 
but  it  seldom  happens  that  more  than  the  number  originally  given  are  accounted  for. 

20.  In  all  cases  of  divorce  the  children  belong  to  the  father,  and  are  entirely  under  his 
control. 

Incestuous   Marriages. 

Incestuous  intercourse  is  punished  by  fine.  Eelationship  by  afl&nity  merely,  and  not  by 
blood,  is  no  obstacle  to  marriage.     A  man  may   even  marry  two  sisters  at  the  same  time. 

Inheritance. 

21.  If  a  man  has  three  wives,  their  establishment  will  be  thus  distinguished: — The 
principal  or  great  wife's  establishment  will  be  called  the  **  iboticej^^  the  next  in  rank  will  be 
called  the  "  right-hand,"  and  the  third  in  rank  the  '*  left-hand  house."  If  he  has  less  than 
three  wives,  the  above  principle  will  nevertheless  be  the  nde  or  guide  as  far  as  circumstances 
wiU  allow.  If  he  has  more  than  three,  they  will  be  attached  to  one  or  other  of  the  three 
principal  houses ;  but  each  of  these  minor  houses  will  nevertheless  have  its  own  separate 
establishment. 

22.  It  is  usual  for  the  husband  to  apportion  cattle  to  each  of  the  three  major  houses, 
but  he  seldom  goes  beyond  this ;  hence  tne  minor  houses  are  generally  dependent  in  this 
respect  upon  the  major  houses  to  which  they  are  attached.  The  eldest  son  of  each  house 
inherits  all  the  property  which  has  been  allotted  by  the  father  to  that  house. 

23.  If  the  father  has  neglected  during  his  lifetime  to  declare  in  a  formal  and  public 
manner  what  portion  of  his  property  he  has  allotted  to  his  several  establishments,  he  may  be 
said  to  die  intestate ;  in  which  case  the  eldest  son  of  the  "  ibotice"  or  pi-incii^al  house,  takes 
possession,  as  the  heir-at-law,  of  the  whole  of  his  father's  estate.  But  in  this  case  he  is  bound 
to  take  charge  of  and  provide  for  all  his  father's  establishments ;  which  are,  however,  little 
burden  to  him,  as  the  principal  care  of  getting  a  living  devolves  on  the  women  themselves. 

24.  Females  can  inherit  nothing,  but  are  themselves  property.  A  married  woman  is 
the  property  of  her  husband ;  and  when  he  dies,  she  becomes  the  i)roperty  of  his  heirs ;  nor 
can  she  marry  again  without  their  consent. 

25.  Children  belong  solely  to  their  father,  and  the  mother  has  no  claim  whatever  to 
them  under  any  circimistances ;  and  when  the  father  dies  they  pass  together  with  his  other 
property  to  his  heirs.  The  dowries  of  the  girls  are  claimed  by  the  eldest  son  of  the  house  to 
which  they  belong,  unless  they  had  been  otherwise  disposed  of  by  the  father  during  his  life- 
time. 

26.  The  eldest  son  of  a  chiefs  great  wife  inherits  the  chieftainship  of  the  tribe  at  his 
father's  death. 

27.  The  principal  property  among  the  Kafirs  is  live-stock.  The  only  inheritable  lailded 
property  recognised  by  Kafir  law  is  what  has  been  brought  under  cultivation,  together  with 
the  nomestead  or  site  of  the  kraal.  This  may  be  claimed  from  generation  to  generation, 
and  can  be  forfeited  only  by  committing  some  political  crime. 

28.  Should  a  man  have  no  sons,  his  property  is  inherited  by  his  father,  if  still  living ; 
if  not,  then  by  his  eldest  brother  of  the  same  house ;  if  there  is  no  brother  of  the  same 
mother,  then  the  property  is  inherited  by  the  eldest  son  of  his  father's  great  wife ;  in  case  of 
a  failure  of  a  male  in  that  house,  then  by  the  eldest  son  of  the  next  house  in  rank,  and  so 
on.  In  case  of  an  entire  failure  of  brothers,  then  the  eldest  brother  of  his  father,  bom  of 
the  same  mother  as  his  father,  comes  in  for  the  estate. 

29.  In  case  of  a  failure  here,  then  his  father's  eldest  brother  belonging  to  the  **  Hot  ice  ^^^ 
or  principal  house,  becomes  the  claimant.  If  thoi'e  is  no  male  in  this  house  then  the  eldest 
brother  of  the  next  house,  and  so  on,  descending  from  house  to  house,  according  to  their 
rank,  until  a  male  is  found  to  inherit  the  property. 

30.  In  case  of  an  entire  failure  of  male  heirs,  the  estate  is  claimed  by  the  chief,  together 
with  the  dowries  obtained  for  the  orphan  daughters. 

31.  The  son  of  the  great  wife  inherits  the  property  of  the  father,  though  he  may  be  the 
youngest  of  the  family.  During  the  lifetime  of  the  father  he  ai)i)ort ions  part  of  his  property 
to  the  right-hand  house.  This  jiropcrty  is  inherited  by  the  right-hand  son.  Should  the 
father  be  a  wealthy  man,  he  may  give  a  portion  to  the  eldest  sons  of  his  other  wives,  but  unless 
he  does  so  they  have  no  claim  after  his  death,  the  bulk  of  the  jn-operty  being  inherited  by 
the  great  son,  and  the  right-hand  son  inheriting  the  portion  attached  to  his  mother's  house 
during  the  lifetime  of  his  father.  Should  an  undue  preference  have  been  shown  to  the 
minor  sons,  the  son  of  the  great  house  may  recover  the  property  after  the  father's  death. 

32.  Should  a  man  have  two  or  more  wives,  and  die  witnout  having  named  the  great  and 
minor  wives,  his  brother  or  near  relatives  may  ^x  the  great  house,  and  the  son  of  this  house 
inherits  all  the  property.  Should  the  relatives  not  be  able  to  arrange  this  point,  it  is  settled 
by  the  chief. 

o  2 
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33.  When  a  man  dies  without  issue  liis  brothers  inherit  his  property ;  if  he  has  no 
brother  the  property  goes  to  the  chief.     A  daughter,  or  her  issue,  never  inherits  property. 

34.  Property  is  not  inherited  by  will,  but  according  to  the  law  above  quoted. 

Guardianship, 

35.  The  uncles  or  nearest  relatives  of  the  father  are  the  guardians  of  minor  children. 

36.  Should  a  guardian  abuse  his  trust,  either  by  ill-using  the  children  or  squandering 
their  property,  the  chief  appoints  other  guardians,  who  sometimes  are  no  way  related  to  the 
ehildi^n. 

Offences  against  the  Person. 

37.  A  man  is  punished  for  taking  the  law  into  his  own  hands.  In  no  case  is  he  justi- 
fied in  doing  so,  even  in  a  case  of  retaliation. 

38.  Murder  is  pimished  by  a  fine.  The  law  makes  no  distinction  between  a  murder 
from  malice  or  aforethought,  or  from  one  committed  on  the  impulse  of  the  moment,  or  in 
revenge  for  the  blood  of  a  relative. 

39i  The  law  acquits  the  accidental  homicide,  but  the  chief  not  always ;  compensation 
for  all  kinds  of  homicide  being  generally  insisted  upon. 

40.  Assault  is  punished  oy  fine,  varying  from  one  to  five  head  of  catUe.  In  a  faction 
fight,  if  blood  is  shed,  each  man  concerned  may  be  fined  one  head  of  cattle,  which  goes  to 
the  chief. 

41.  For  adultery  the  fine  is  from  one  to  ten  head  of  cattle  among  private  persons ;  if 
committed  with  the  wife  of  a  chief  it  is  higher.     Fine  goes  to  the  husband. 

42.  For  a  woman  procuring  abortion,  with  or  without  the  will  of  her  husband,  he  is 
fined,  likewise  the  doctor.  Putting  to  death  the  child  after  birth  is  punishable  as  murder. 
The  fines  in  both  cases  going  to  the  chief. 

43.  Hape,  a  heavy  fine,  but  no  fixed  number  of  cattle.  If  on  a  married  woman  the  fine 
goes  to  the  husband ;  if  on  an  immarried  one,  to  her  parents  or  guardians,  though  a  portion 
is  generally  given  to  the  chief. 

44.  Seduction  of  virgins,  fine  of  from  three  to  four  head  of  cattle,  to  the  parents. 

45.  Fornication,  as  with  an  '*  idihiza  "  no  fine,  except  pregnancy  is  the  result,  when  one 
head  of  cattle  is  paid,  and  the  father  retains  the  child. 

46.  Unnatural  crimes,  fine  from  five  to  ten  head  of  cattle,  but  rarely  heard  of. 

47.  Theft  is  punished  by  fine  of  from  five  to  ten  head  of  cattle  for  one,  when  the  pro- 
perty is  not  recovered ;  when  recovered,  a  lesser  fine  is  imposed.  Fine  paid  to  the  owner. 
In  this  as  in  all  cases  the  amount  is  fixed  according  to  the  rank  of  the  person  against  whom 
the  offence  is  committed,  confiscation  of  property  being  the  punishment  for  offences  against 
chiefs.  Children  of  chiefs  are  permitted  to  ste^  from  people  of  their  tribe  and  no  case  can 
be  brought  against  them. 

48.  Wilnil  injury  to  property  is  punished  by  fine  fully  covering  the  injiuy. 

49.  Accidental  injury  to  property  no  penalty ;  but  should  a  man  imintentionally  set  fire 
to  gi-ass,  and  thereby  cause  damage  to  crop  or  huts,  he  is  liable  for  the  damage. 

50.  There  is  no  trespass  on  grazing  land,  nor  damages  for  trespass  on  cultivated  londjs. 
Should  the  owner  of  a  garden  beat  or  ill-use  trespassing  cattle,  their  owners  may  obtain 
damages. 

51.  To  bum  the  gateposts  of  a  kraal  is  an  actionable  offence. 

52.  A  husband  may  beat  his  wife  for  misconduct;  but  if  he  strike  out  her  eye  or  her 
tooth,  or  maim  her,  he  is  fined  at  discretion  of  the  chief. 

53.  A  parent  may  infiict  corporal  punishment  on  his  children ;  but  he  is  fined  for  in- 
flicting permanent  injuries  to  their  persons,  such  as  causing  the  loss  of  an  eye  or  tooth  or 
breakmg  a  limb. 

54.  For  disobedience  to  the  orders  of  a  chief  a  fine  var}'ing  according  to  circumstances 
is  inflicted  on  the  parties  offending. 

55.  Witchcraft  or  sorcery  is  supposed  to  be  a  power  of  evil  of  one  person  over  another ; 
and  the  punishment  for  a  supposed  wizard  or  witch  is  confiscation  of  property,  subjection  to 
tortures,  and  often  death.  The  cattle  taken  for  witchcraft  are  given  to  the  chief,  by  whose 
approval  alone  a  case  of  witchcraft  can  be  carried  out. 

Customs. 

56.  Circumcision  is  performed  at  the  age  of  puberty.  As  a  civil  rite,  it  introduces  boys 
into  the  state  of  manhood ;  and  as  a  religious  rite,  imposes  upon  them  the  responsibility  of 
conforming  to  the  rites  and  ceremonies  of  their  system  of  superstition. 

57.  Intonjane  is  a  female  custom  analagous  to  circiuncision  among  the  men,  in  as  far  as 
it  is  the  initiatory  rite  by  which  girls  are  introduced  into  womanhood.  It  is  performed  at 
the  same  time  of  life,  viz.,  that  of  puberty. 

58.  Vpundhloy  a  licentious  custom,  by  which  ffirls  of  a  certain  age  are  voluntarily 
assembled  for  feasting  and  dancing,  and  are  distributed  to  men ;  but  any  man  on  these 
occasions  seducing  a  virgin,  or  causing  pregnancy,  either  marries  her  or  pays  a  fine  to  her 
relatives. 

59.  As  the  amapakati  or  councillors,  on  going  to  '*iu*rt'*  at  the  chiefs  gr^place,  do 
not  take  their  wives  with  them,  women  as  weU  as  food  are  provided  for  them,  and  the  chief 
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sends  out  a  number  of  young  men  as  a  *'  press  gang  "  to  collect  by  force  all  the  girls  aboye 
the  age  of  puberty,  and  any  other  unmarried  women  they  can  lay  hold  of,  who  are  brought 
to  the  place  and  allotted  to  the  coimcillors. 

60.  UmMahiOy  or  **  smelling  out "  for  witchcraft,  a  procedure  adopted  to  enable  the  priest 
or  witch-doctor  to  name  the  person  who  has  bewitched  any  party  or  parties.  It  is  made  use 
of  as  a  political  engine  to  get  rid  of  some  influential  or  troublesome  individual. 

61.  Eainmakers  follow  certain  rites  and  ceremonies  to  cause  rain.  The  chief  sends  a 
beast  to  the  rainmaker,  who  offers  it  as  a  scusrifice,  and  it  is  expected  that  rain  will  fall  upon 
the  day  on  which  the  bones  of  the  beast  are  burned,  which  is  generally  on  the  third  day 
after  the  beast  is  killed.  If  it  does  not  rain,  the  rainmaker  is  never  at  a  loss  for  excuses, 
such  as  that  the  beast  was  not  acceptable,  that  another  of  a  different  colour  must  be  sent,  or 
that  sorcerers  are  exerting  their  evil  influence  to  prevent  the  rain  from  falling,  and  the 
ceremony  of  Utnhlahlo  or  **  smelling-out "  must  be  performed  in  order  to  discover  them, 

62.  Ukwomhela,  a  ceremony  performed  by  the  priest  or  witch-doctor,  under  the  excite- 
ment of  which  he  professes  to  be  inspired.  Priests  are  paid  when  successful  in  curing 
jmaladies,  or  removing  calamities  for  which  their  services  are  required;  and  a  beast  is 
generally  slaughtered  for  their  special  benefit. 

63.  Ukukafula  is  the  great  national  sacrifice  and  ceremony  performed  when  the  priest 
makes  the  army  invincible. 

64.  Sacrifice  to  the  lightning y  considered  the  direct  operation  of  the  great  or  supreme 
spirit.     When  the  lightning  kills  either  man  or  animal,  a  priest  is  sent  for,  a  beast  is 

.{Utorifli^,  and  certaii^  (^eren^pnies  performed  to  purify  the  people  of  the  kraal  before  ijbey  can 
have  any  intercourse  with  their  neighbours.  The  priest  who  officiates  is  always  well, paid, 
receiving  from  six  to  ten  head  of  cattle. 

64.  Sacrifice  to  the  tmt«Ao^^ti.  When  a  person  is  sick  or  some  misfortune  has  happened, 
a  special  sacrifice  is  offered  to  appease  the  ghost  of  one  of  their  ancestors.  On  some 
occasions  a  special  sacrifice  is  offered  to  the  **  icanti^^  or  '^^  water  uuishologUy**  which  is  supposed 
to  assume  the  shape  of  a  large  snake. 

66.  Uhulunga  and  in^giti  are  two  domestic  ntes,  practised  as  antidotes  and  charms 
against  aU  kinds  of  evil. 

67.  Ukuzila  is  the  custom  of  separation  when  females  are  periodically  unclean ;  and 
"  ukugaha"  is  the  ceremony  of  purification  of  women  after  child-birth. 

68.  When  the  head  of  a  kraal  dies,  all  the  inhabitants  of  the  kraal  are  considered 
unclean  for  a  few  days.  A  husband  is  considered  unclean  for  eight  days  after  the  death  of 
his  wife,  a  wife  for  twelve  or  fourteen  days  after  her  husband's  death ;  and  until  purified  by 
the  doctor  they  are  liable  to  be  fined  if  they  enter  any  kraal,  the  fine  going  to  the  chief. 

69.  **  TTkufungu^'*  or  swearing,  is  a  mode  of  asseveration  voluntarily  and  frequently 
made  in  the  course  of  conversation.  A  man  is  sometimes  caused  to  swear  in  a  law  case,  but 
his  oath  gives  weight  to  a  statement  only  inasmuch  as  he  may  be  fined  for  taking  a  false 
oath. 

70.  UktUonipa, — a  custom  which  cuts  off  a  daughter-in-law  from  intercourse  with  her 
husband's  male  relations,  and  forbids  their  names  to  be  pronounced  by  her. 

Law  relating  to  Zand, 

71.  According  to  Kafir  law  all  lands  are  held  by  the  chief,  no  man  having  a  right  to 
alienate  or  sell  any  piece  of  land,  and  no  individual  having  an  exclusive  right  to  any  spot  as 
grazing  groimd. 

72.  Any  person  leaving  a  kraal  at  which  he  has  cidtivated  may  by  law,  even  after  a 
series  of  years,  recover  from  anyone  who  has  taken  possession  of  the  kraal  and  arable  land 
formerly  used  by  him,  but  obtains  no  right  to  such  grounds  as  have  been  broken  up  and 
brought  imder  cultivation  by  the  last  occupier. 

73.  A  chief  may  eject  a  private  man  from  his  kraal  and  take  possession  of  his  standing 
crops  or  granaries,  or  he  may  eject  a  man  of  his  own  tribe,  for  a  chief  of  another  tribe, 
though  ejectment  in  either  way  is  seldom  resorted  to.  But  it  is  against  law  to  eject  one 
private  individual  for  another,  except  as  above  stated,  it  being  in  consideration  of  pre- 
occupation. 

74.  In  former  times  the  chief  received  a  sort  of  tribute  from  the  produce  of  the  land, 
and  occasionally  cattle  were  given.  The  custom  has  now  fallen  almost  entirely  into  disuse 
and  the  people  satisfy  themselves  with  presenting  these  things  to  the  chiefs  when  they  visit 
the^  kraals  and  neighbourhood. 

75.  An  individual  coming  into  another  tribe  obtains  permission  to  settle  from  the  head 
of  the  kraal  in  which  he  settles ;  the  head  of  the  kraal  obtains  permission  from  the  councillor 
Or  petty  chief  in  whose  location  he  settles ;  a  petty  chief  with  kraals  under  him  obtains  the 
sanction  of  the  diief  of  the  tribe. 
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n.  NATIVE  LAWS  AND  CUSTOMS  OF  THE  BASUTOS. 

{Compiled  from  Proceedings  of  Commission  on  Native  Laws  and   Customs  of  Baeuioe,  presented 

to  House  of  AssenMy  in  1873.) 

Murder, — (i)  If  a  man  kills  anotlier  wilfuUy  lie  is  fined  ten  head  of  cattle,  but  if  he  kills 
another  accidentally  then  he  is  only  fined  four  or  ^e  head  of  cattle.  These  fines  go  to  the 
relations  or  friends  of  the  deceased.  They  afterwards  send  one  or  two  head  of  catue  to  the 
chief  to  report  the  death  of  his  subject,  and  that  he  (the  chief)  may  drink  the  blood  of  his 
subject.  In  the  case  where  a  female  is  the  murderer  or  murdered  no  difference  is  made  in 
the  punishment,  but  where  children  are  guilty  of  murder  or  homicide  the  parents  of  these 
children  are  pimished  by  fine. 

(2)  There  is  no  fixed  law  on  the  subject ;  each  chief  decides  the  case  brought  before  him 
as  he  thinks  fit.  Moshesh  did  not  approve  of  punishment  by  death,  as  the  persons  who  put 
the  murderer  to  death  became  murderers  themselves  by  so  doing.  If  the  person  killed  is  a 
foreigner,  and  has  no  relations,  the  ^e  imposed  goes  to  the  chief. 

(s)  Where  a  woman  is  murdered  no  portion  of  the  fine  goes  to  the  chief,  as  the  Basutos 
say  that  a  woman  has  no  chief  but  her  husband  or  her  parent. 

Rape  (^)  is  punished  by  fine  only. 

Unnatural  Crimes  {})  are  of  rare  occurrence,  and  there  is  no  pimishment. 

Incest  is  known.  It  is  not  considered  as  a  crime  but  only  as  a  disgraceful  thing,  and  is 
not  punished. 

Arson  {})  is  considered  a  very  serious  crime,  and  is  punishable  by  fine  at  the  discretien 
of  the  chief. 

Infanticide, — {})  Cases  occur,  but  pimishment  is  not  defined,  and  the  cases  are  never 
taken  notice  of. 

Assault  (i)  is  always  punished  by  ^e,  according  to  the  rank  of  the  person  assaulted  and 
the  nature  of  the  wounds  inflicted. 

(2)  The  fine  imposed  goes  to  the  person  assaulted  or  to  his  parents. 

Abortion. — (*)  There  is  no  law  about  it,  and  no  punishment. 

Theft  (*)  is  punished  by  fine,  but  in  the  case  of  notorious  thieves  who  are  likely  to 
involve  the  country  in  war  by  stealing  from  neighbouring  nations  they  are  sometimes  put  to 
death.  If  a  thief  is  found  at  night  in  the  act  of  breaking  open  or  stealing  from  a  kraal  he 
can  be  shot  or  stabbed  with  an  assegai,  without  the  person  lolling  or  wounding  hirn  being 
subject  to  any  punishment  or  blame.  If  a  thief  fignts  or  resists  when  he  is  being  appre- 
hended he  can  be  killed. 

(2)  The  receiver  of  stolen  property,  knowing  it  to  have  been  stolen,  can  be  fined  as  a 
thief.  This  applies  to  all  who  partake  of  the  meat  of  stolen  animals,  knowing  them  to  have 
been  stolen. 

Marriage  (*)  either  takes  place  with  the  payment  of  cattle  or  sometimes  without,  but  it 
depends  on  the  wish  of  the  parents  of  the  girl.  As  a  general  rule  marriages  take  place  on 
the  payment  of  cattle.  There  is  no  fixed  rule  laid  down  for  the  number  of  cattle  to  be  given 
for  a  wife.  The  usual  number  is  from  ten  to  fifteen  head  of  cattle.  The  usual  practice  is 
for  the  man  to  send  to  the  girl  or  woman  he  wishes  to  marry  to  ask  if  she  will  many  him. 
If  she  consents  he  will  then  go  and  see  her  himself ;  after  that  he  wiU  see  her  parents  and 
tell  them  that  he  wishes  to  marry  their  daughter.  The  parents  then  say  they  have  no 
objection,  and  the  marriage  is  arranged  and  the  number  of  cattle  to  be  paid  is  agreed  upon. 
It  does  sometimes  happen  that  parents  compel  their  daughters  to  marry  men  against  meir 
wishes  by  beating  them,  &c.,  but  this  compulsion  happens  very  seldom.  If  a  woman  is  iD- 
treated  by  her  husband  she  has  the  protection  of  her  parents  and  relations,  to  whom  she  can 
fly.  If  the  case  of  ill-treatment  is  proved  against  the  husband  he  will  have  to  pay  a  fine 
before  his  wife  is  restored  to  him.  If  a  woman  refuses  to  live  with  her  husband  there  is  no 
law  to  compel  her  to  return  to  him ;  the  husbaud's  only  remedy  is  to  demand  that  the  oatde 
which  he  has  given  for  her  be  restored  to  him.  If  she  has  borne  him  children  he  can  either 
claim  the  children  or  his  cattle.  If  he  claims  all  the  cattle  then  his  wife  can  keep  all  the 
children,  and  he  has  no  further  claim  upon  them.  If  a  wife  dies  without  having  borne 
children  to  her  husband  he  will  have  no  claim  for  the  restoration  of  the  cattle  he  has  g^ven 
for  her,  but  if  his  deceased  wife  has  a  sister  living  he  can  go  to  her  parents  and  tiiey  wiU 
generally  let  him  have  her  for  half  the  nimiber  of  cattle  he  gave  for  her  sister.  If  the  deceased 
wife's  sister  refuses  to  marry  him  the  law  will  not  support  him  in  any  further  claim  on  the 
parents  or  relations  of  his  deceased  wife.  If  the  husband  dies,  his  wife  or  wives  belong  to 
ids  eldest  surviving  brother,  who  is  to  raise  up  seed  to  his  deceased  brother  by  taking  ^em 
to  wife  lumself  or  giving  them  to  other  men  as  wives.  If  the  deceased  has  left  any  c^ildzen 
the  son  of  the  first  wife  wiU  be  his  heir,  and  can  claim  all  the  children  bom  to  his  deceased 
fathers'  wives,  and  all  cattle  given  for  any  of  these  children  belong  to  him.  The  maternal 
uncle  of  every  married  woman  is  called  the  "malome,"  and  he  has  a  right  to  a  portion  of 
the  cattle  given  for  his  niece.  He  is  expected  to  take  care  of  his  niece  and  her  childr^i,  and 
to  supply  ner  with  anything  she  may  require,  such  as  a  kaross,  &c.  A  man  cannot  divoxt^ 
his  wife  without  a  cause,  for  if  he  do  so  he  cannot  claim  his  cattle  back  again ;  but  he  may 
divorce  her  for  adultery,  in  which  case  he  can  recover  his  cattle.  In  some  cases  the  husband 
can  receive  part  of  the  cattle  and  keep  some  of  the  children,  but  he  cannot  recover  all  the 

(1)  Evidence  of  Chief  G.  Moshcbh.     (2)  Sofonia  Mosheah.     (3)  Chief  Jobo  [par.  87.] 
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catile  and  at  the  same  time  keep  all  the  ohildren.  Sometimes  one  child  kept  by  the  husband 
is  considered  to  be  equivalent  to  the  restoration  of  all  the  cattle.  In  cases  where  cattle  are 
restored  the  *'  malome  "  has  also  to  give  up  those  that  he  has  taken  as  his  share. 

(i)  Those  who  marry  without  cattle  do  so  by  priyate  arrangement  between  the  parents 
of  the  parties.  Cattle  are  giyen  to  the  parents  oi  the  girl  as  a  sort  of  compensation  to  them 
for  the  loss  of  her  services,  of  which  the  husband  will  now  derive  the  benefit.  The  wife  is 
not  purchased  with  the  cattle,  as  the  husband  cannot  sell  her  to  another  man.  The  Basutos 
make  use  of  the  word  **reka'*  when  they  say  buy  a  horse,  &c.,  but  the  cattle  given  in 
marriage  are  called  the  **  bohardi,"  and  a  man  does  not  say  he  is  going  to  "  reka,"  or  buy  a 
wife,  but  he  says  he  is  going  to  **  nyala,"  a  wife  or  marry.  The  deceased  husband's  heir  is 
either  his  eldest  son  or  brother  as  the  case  may  be,  and  aU  the  children  and  property  belong 
to  the  heir,  but  the  son  is  not  supposed  to  take  his  father's  wives  although  it  is  done  in  some 
cases.  With  regard  to  divorces,  in  cases  in  which  the  husband  or  wife  has  become  conver- 
ted to  Christianity,  the  custom  has  been  as  follows :  If  a  wife  of  a  heathen  becomes  a 
Christian,  if  he  is  not  a  polygamist,  she  remains  with  her  husband,  but  if  the  husband  is  a 
polygamist  and  his  first  wife  becomes  converted,  she  remains  with  her  husband,  but  if  the 
inferior  wives  become  converted,  they  generally  leave  their  husbands,  or  divorce  themselves 
from  their  husbands,  in  which  case  the  husbands  do  not  claim  their  cattle.  In  all  cases  the 
children  belong  to  the  father ;  they  are  claimed  by  him  as  long  as  his  cattle  are  not  restored 
to  him.  If  a  woman,  on  becoming  a  Christian,  wishes  the  children  to  belong  to  her,  and  to 
be  taken  from  the  control  of  her  heathen  husband,  the  only  way  she  can  do  so  is  by  restoring 
to  him  the  cattle  which  he  gave  for  her.  If  he  refuses  to  take  the  cattle  then  she  cannot  get 
her  children.  If  a  heathen  husband,  who  is  a  polygamist,  becomes  a  Christian,  he  sends 
back  all  his  wives,  except  his  first  wife,  to  their  friends,  but  the  children  aU  belong  to  him. 
If  they  are  very  young  they  remain  with  their  mother  until  they  are  nearly  grown  up,  when 
the  father  takes  them  under  his  charge.  A  man  whose  wife  has  died  without  issue  cannot 
claim  his  deceased  wife's  sister  if  she  is  married  to  another  man.  A  marriage  is  completed 
when  the  father  of  the  bride  has  slaughtered  an  animal  or  animals  as  '^  maf ura,"  with  the 
fat  of  which  the  bride  and  bridegroom  are  anointed,  and  the  bridegroom  has  the  gall 
bladders  put  roimd  his  wrist.  If  the  bridegroom  refuses  to  have  the  gall  bladders  put  on 
his  wrist  it  is  a  sign  that  he  does  not  like  the  bride,  and  the  marriage  in  dissolved.  The  cattle 
are  then  returned,  and  the  animals  slaughtered  by  the  bride's  father  are  paid  for  by  the 
bridegroom  or  his  friends. 

Inheritance, — (2)  Each  wife  has  a  separate  establishment.  The  husband  apportions 
cattle  to  each  house ;  the  eldest  son  in  each  house  inherits  all  the  property  which  has  been 
allotted  by  the  father  to  that  house.  A  widow  can  inherit  cattle  belonging  to  her  house  in 
case  she  has  no  male  children  at  the  death  of  her  husband.  Children  belong  solely  to  their 
father ;  when  he  dies  they  are  left  in  charge  of  the  mother.  The  dowry  cattle  of  the  girls 
is  claimed  by  the  eldest  son  of  the  house  to  which  they  belong,  and  is  divided  between  him 
and  '^  malome  "  in  the  usual  way.  Although  the  eldest  son  of  the  house  claims  the  cattle,  he 
is  only  acting  for  his  mother,  who  has  charge  of  all  her  deceased  husband's  property  during 
her  lifetime  which  belonged  to  her  house.  At  her  death  the  property  then  devolves  upon 
the  eldest  son  of  the  house. 

f8)  A  polygamist,  either  chief  or  common  man,  if  he  has  three  or  more  wives,  has  three 
principal  houses,  called  the  "  Inthekkulu,"  *'Lenaka,"  and  the  "Lerite."  Each  of  these 
houses  has  its  own  establishment  and  cattle  set  apart  for  it. 

(*)  A  woman  can  inherit  property  when  there  are  no  other  collateral  male  heirs  to  her 
father's  property.  A  widow  can  also  inherit  the  property  belonging  to  her  house  as  long  as 
she  remains  witn  her  husband's  friends,  but  if  she  leaves  them  then  she  is  obliged  to  give  up 
the  property.  Under  any  circumstances,  however,  she  has  only  a  life  interest  in  the  property. 
She  can  slaughter  any  of  the  cattle  belonging  to  her  house,  or  sell  them,  and  with  the  cattle 
can  give  in  marriage  to  any  man  she  chooses  to  select  a  wife  to  raise  up  seed  to  her  deceased 
husband.  Any  children  that  a  widow  may  get  after  the  death  of  her  husband  belong  to  his 
heirs. 

Seduction  (2)  is  punished  by  a  fine.  The  man  has  the  option  of  marrying  the  girl,  in 
which  case  the  fine  is  small ;  if  he  refuses  to  marry  her  then  the  fine  is  doubled. 

Infury  to  Property. — (2)  If  wilful  it  is  settled  by  a  ^e,  but  if  it  has  been  caused  acciden- 
tally no  ^e  is  imposed. 

TVeipass  by  Cattle. — (2)  If  cattle  or  horses  break  out  of  a  kraal  at  night  and  trespass  in 
cultivated  ground  there  is  no  penalty ;  but  if  the  trespass  is  repeated  at  night  several  times 
then  a  fine  is  imposed.  If  this  has  not  the  effect  of  making  the  owner  keep  his  stock  from 
trospassing,  they  can  then  be  driven  into  a  kraal  and  killed.  Trespass  in  the  da3rtime  is 
settled  by  a  fine,  if  repeated  more  than  once  or  twice.  At  the  chief's  village  no  pigs  are 
allowed ;  if  they  aro  foimd  trespassing  at  the  chief's  village  they  can  be  killed. 

Guardianship. — {^)  The  eldest  brother  is  in  each  case  guardian  of  the  brother  next  to 
him  in  age  belonging  to  the  same  house.  At  the  same  time  the  eldest  brother  of  the  whole 
family,  including  all  the  houses,  has  a  concurrent  guardianship  over  all  his  lesser  brethren 

fFilk. — (6)  The  practice  of  the  disposal  of  property  before  death  by  making  a  verbal 
will  is  a  rare  one.  It  was  done  by  Chief  Moshesh  beforo  his  death.  In  recognition  of  this 
precedent  the  Basuto  law  will  admit  a  will  by  which  a  man  di8][)oses  of  his  property  if  the 
disposal  is  a  just  one  and  he  does  not  by  it  (Usinherit  his  legal  heirs. 

(I)  Sofonia  Moshesh     (2)  G.  T.  Moshesh.     (8)  S  Moekesh     (4)  Chief  Jobo.    (5)  Chief  Letsie. 
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Parents  and  Children, — (s)  A  father  has  imlimited  authority  over  his  children,  even  the 
power  of  life  and  death.  A  parent  is  liable  for  the  misdeeds  of  his  children,  and  the 
Habilitv  continues  unless  the  father  renounces  the  offending  child  publicly,  when  it  is  in- 
corri^ble.    A  man's  daughter  can  be  seized  or  taken  as  a  security  for  a  fine. 

lAmd  RighU, — (3)  Land  is  not  sold  or  permanently  alienated,  but  is  occupied  with  the 
consent  of  the  chief,  who  apportions  a  certain  part  or  tract  to  minor  chiefs  or  headmen,  who 
again  apjiortion  it  to  the  people  under  them.  A  chief  has  the  power  to  take  a  man's  garden 
ground  away ;  this  however  is  seldom  done,  as  it  is  like  killing  a  man.  If  the  occupier  quit 
his  land  and  another  take  possession,  the  former  occupier  can,  even  after  the  lapse  of  several 
years,  eject  the  latter,  if  at  the  time  of  his  leaving  he  went  to  the  chief  and  told  him  he  is 
leaving  but  intended  to  return  again.  If  he  does  not  inform  the  chief  the  former  occupier 
loses  his  claim  to  the  land. 

Native  Doctor. — (3)  A  Basuto  doctor  is  not  entitled  to  his  fees  unless  he  effects  a  cure. 

JKeportinff  Deaths. — (s)  The  death  of  every  person  is  supposed  to  be  reported  to  the 
guardian  of  the  deceased  person  as  the  case  may  be,  otherwise  a  fine  of  one  to  three  head  of 
cattle ;  and  they  are  supposed  to  report  the  death  to  the  chief,  otherwise  a  fine  is  imposed. 

Zfffw  on  Spoors.-— {')  If  a  sjK)or  is  traced  to  a  village,  unless  some  trace  of  the  stolen 
property  is  found  at  the  viUage,  no  fine  can  be  imix)sed,  although  the  spoor  cannot  be  traced 
past  the  collage.  But  if  stolen  property  is  foimd  at  a  village  and  the  thief  cannot  be  dis- 
covered then  the  village  is  held  responsible,  and  is  liable  to  pay  a  fine. 

Strain  Cattle  [^)  are  re^wrted  to  the  principal  chief,  and  eventually  become  his  property. 
The  people  who  report  the  animals  to  the  chief  are  told  to  keep  them  until  they  are  claimed, 
and  no  means  are  taken  to  have  them  published. 

Right  to  Paatura^fe,  JReedSj  Sfc. — (*)  **MaboelW  is  a  custom  by  which  pasturage  is 
reserved  near  each  village  by  the  headman,  and  is  marked  off  by  stones  or  branches  of  trees. 
The  reserved  pasturage  is  marked  off  about  January  in  each  year,  and  all  stock  is  kept  from 
it  until  the  winter.  The  same  pasturage  is  reserved  every  year.  This  reserved  pasturage  is 
thrown  open  for  stock  generally  as  soon  as  the  chiefs  cattle  have  been  sent  out  to  graze  on 
it.  The  same  applies  with  regard  to  reeds,  grass,  &c.  As  soon  as  the  chief  sencu  to  cut 
reeds  or  grass  then  the  people  do  the  same,  and  each  person  who  cuts  grass  or  reeds  on  the 
first  day  throws  one  bundle  down  for  the  chief  at  a  certain  spot  pointed  out  for  that  purpose. 

(2)  Originally  there  was  no  law  about  wood,  but  Moshesh,  on  the  advice  of  the  mission- 
aries, placed  people  in  charge  of  the  forests  to  prevent  their  being  wantonly  destroyed.  This 
law  has  not  been  strictly  carried  out.  All  the  reeds,  grass,  and  modi  belong  to  the  Govern- 
ment or  paramoimt  chief,  and  he  again  distributes  them  to  the  minor  chiefs,  and  they  again 
give  them  to  thfdr  retainers  as  they  are  reqiiired.  If  a  man  planted  reeds  they  would  belong 
to  him. 

(I)  T.  Mo8heBh.     (3)  Chief  Jobo  [par.  S9].     (4)  Chief  Tsita  Mafo. 
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III.  CODE  OF  NATIVE  LAW  ADMINISTERED  IN  NATAI.. 

(Under  the  Native  Administration  Act,  1875.) 

1 .  Tlie  Queeif  s  Representative  at  the  head  of  the  Natal  Govemment  lias,  as  Supr'.*in« 
Chief  of  the  natives,  absolute  legislative  authority  over  them,  save  so  far  as  such  authority 
may  have  been  expressly  or  impliedly  transfen-ed  or  abandoned  to  the  General  Legislatuio 
of  the  Colony,  or  to  the  board  established  under  the  Native  Administration  Law,  1875. 

2.  It  is  essential  to  a  valid  marriage  according  to  native  ntes,  where  the  woman  is  not  cap- 
tured in  war,  that  when  the  intended  wife  is  other  than  a  widow  or  divorced  woman  there 
shall  be  a  right  to  a  payment  by  or  on  behalf  of  the  intended  husband  (hereinafter  for  this 

Surpose  called  the  husband)  to  the  2)erHon  (hereinafter  for  this  purpose  called  the  father;, 
a\'ing  the  giving  away  in  marriage  of  the  intended  wife,  also  the  consent  of  the  father  and 
of  both  the  parties,  and  a  marriage  feast  at  whicli  are  present  the  husband  or  a  representative 
apjwinted  by  or  for  him  for  the  purpose,  and  the  intended  wife  and  the  official  witness 
referred  to  in  the  reg^ilations  issued  under  the  Proclamation  of  27th  September,  1869  ;  also 
that  such  official  witness  do  make  public  inquiiy  fi'om  the  intended  wife  at  an  early  part  of 
the  coremonv  whether  it  is  of  her  own  free  will  and  consent  that  she  is  about  to  be  married. 
It  is  also  essential  that  the  intended  wife  be  handed  over  bv  or  on  behalf  of  the  father 
to  or  for  the  husband. 

3.  It  is  essential  to  the  validity  of  a  maniage  between  natives,  according  to  Christian 
rites,  or  under  any  rites  other  than  native,  or  for  which  pa^nnent  by  or  on  behalf  of  the 
husband  to  or  on  behalf  of  the  father  is  not  essential,  that  the  father  shall,  previous  to  the 
marriage,  declare  before  the  resident  magistrate  of  the  countiy  or  division  in  which  the 
marriage  takes  place  that  he  voluntarilj'  resigns  a  right  to  such  pa}'ment,  also  that  a  licence 
permitting  such  mamage  signed  by  such  resident  magistrate  be  produced  at  the  marriage  to 
the  officiating  clergyman  or  minister,  such  licence  to  contain  the  particulars  requisite  for  the 
registration  of  marriages  according  to  native  ntes,  and  showing  the  consent  of  the 
father  and  intended  wife  to  the  proposed  marriage. 

4.  It  is  essential  to  the  validity  of  the  marriage  of  a  widow  or  a  divorced  woman  that,  in 
addition  to  some  consideration,  the  official  witness  shall  publicly  inquire  from  her  as  to  her 
free  consent  to  the  proposed  marriage  at  some  time  between  the  engagement  of  the  husband 
to  the  intended  wife  and  the  marriage. 

5.  The  official  witnesses  for  maniage  for  any  organised  tribe  are  ajipoiuted  by  the 
resident  magistrate  for  the  tribe  on  the  recommendation  of  its  chief,  and  are  to  be  two  or 
more  for  each  tribe  as  the  size  of  the  tribe  may  seem  to  require,  and  such  official  witnesses 
are  (subject  to  the  supreme  chief's  orders)  liable  to  dismissal  by  the  magistrate  and  to 
punishment 

6.  If  there  be  no  recognised  chief  of  a  ti-ibe  tliere  is. appointed  by  the  supreme  chief,  on 
the  recommendation  of  such  tribe's  magistrate,  a  chief  for  maniage  purposes,  who  is  known 
as  an  appointed  chief  in  charge  of  a  tribe,  and  mamage  official  witnesses  appointed  for  such 
tribes  conespond  in  all  respects  with  other  official  witnesses. 

7.  The  chief  is  to  see  that  no  marriage  takes  place  within  his  tribe  without  due  atten- 
dancH)  or  recognition  (as  the  case  may  be)  by  a  proper  official  witness. 

8.  The  official  witness  is,  as  soon  as  may  be  after  a  maniage,  to  report  the  same  to  his 
magistrate,  who  is  to  proceed  to  register  the  mamage  ^Yith  the  requisite  particulars  referred 
to  in  the  several  columns  of  the  forms  of  registration  issued  for  the  purpose. 

9.  The  official  witness  is  required  to  prohibit  any  mamage  being  proceeded  with  where 
the  intended  wife  has  not  publicly  stated  her  consent  thereto,  and  he  is,  as  soon  as  may  be, 
to  report  the  circumstances  to  his  magistrate  and  to  the  chief. 

10.  The  number  of  cattle  to  be  received  by  the  father  on  any  mamage  is  neVer  to  exceed 
the  respective  quantities  hereinafter  specified  with  reference  to  the  marriage  daughters  of 
persons  of  the  various  classes  herein  mentioned. 

(A  cow  in  calf  counting  as  l)ut  one  head.) 

Clans  of  Wije\  Father  or  Guardian.  Cattle. 

Hereditary  chief  in  charge  of  a  tribe        No  limit 

His  son,  brother,  or  uncle      1  o  head 

Appointed  chief  in  cliarge  of  a  tribe 20 

Headman  in  charge  of  petty  tribe         15 

Appointed  official  witness       15 

Common  person        10     „ 

1 1 .  The  chief  is  to  seize  any  cattle  given  in  respect  of  any  marriage  so  far  as  they  are  in 
excess  of  the  number  mentioned  in  Article  10  hereof,  and  is  forthwith  to  report  the  circum- 
istance  to  his  magistrate. 

12.  The  father  who  has  been  paffl  in  respect  of  a  marriage  has,  so  far  as  such  payment 
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•hall  not  liave  been  recovered  from  him,  no  claim  for  payment  in  respect  of  any  subsequent 
marriage  of  the  woman,  but  such  last-mentioned  payment  goes  to  the  estate  of  the  last 
preceding  husband  of  the  woman. 

13.  In  addition  to  the  number  of  cattle  mentioned  in  Article  10  the  intended  wife's 
mother  customaril}^  is  entitled  on  the  occasion  of  the  marriage  to  one  head  of  cattle  (ingqutu) 
from  the  husband,  and  the  bridesmaids  are  given  by  him  one  goat  among  them,  and  the 
intended  wife's  father  supplies  one  or  more  head  of  cattle  for  the  marriage  feast  according 
to  his  position. 

14.  Payment  made  to  the  father  in  respect  of  an3namrriage  forms  part  of  the  estate  of 
the  house  to  which  the  woman  married  belonged  next  before  her  maniage. 

•  15.  Payments  in  respect  of  a  marriage  are  not  after  consunmiation  thereof  roooveelbar 
n  whole  or  in  part  from  the  father  or  his  estate. 

16.  If  through  the  ^^Tongful  refusal  or  default  of  the  wife  the  marriage  bo  not  con- 
summated within  a  reasonable  time  after  its  celebration,  there  may  be  a  recovery  back  of 
any  cattle  given  for  the  marnago  or  their  value.  So  also  if  the  intended  marriage  fail 
without  blame  in  the  husband  to  be  in  fact  celebrated.  And  in  neither  of  such  cases  has 
the  father  a  right  of  action  against  the  husband  in  respect  of  any  of  the  marriage  cattle 
remaining  unpaid,  though  the  same  may  have  been  expressly  or  impliedly  promised. 

17.  In  case  of  dispute  as  to  the  amount  of  payment  to  be  made  in  respect  of  any  marriage 
other  than  the  first  of  any  woman  the  magistrate  settles  the  amount. 

18.  If  a  divorce  is  obtained  by  the  wife  for  the  misconduct  of  the  husband,  he  loses  all 
right  in  respect  of  any  payments  on  account  of  any  other  marriage  of  the  woman,  and  such 
payments  go  to  such  person  as  the  magistrate  may  direct. 

19.  Divorce  ean  be  obtained  at  the  instance  of  the  husband  for  the  woman's  adultery, 
or  desertion,  or  refusal,  or  inability  to  render  conjugal  rights,  or  excessive  abusiveness,  or 
other  conduct  very  unbecoming  in  a  wife. 

20.  Divorce  can  be  obtained  at  the  instance  of  the  woman  for  the  husband's  cruelty  and 
ill-treatment,  and  for  his  desertion,  or  for  his  refusal  or  inability  to  render  conjugal  rights. 

21.  There  is  no  legal  obligation  on  anyone  to  provide  payment  for  or  towards  anyone 
else's  marriage,  but  a  Hneal  ancestor  or  an  elder  brother,  who  is  the  common  ancestor's  heir 
usually,  unless  there  be  cause  to  the  contrary,  helps  towards  the  pavment  for  the  descendant's 
or  brother's  first  marriages,  and  this  is  more  especially  so  if  cattle  nave  been  received  for  the 
marriage  of  a  daughter  of  the  house  to  which  the  descendant  or  brother  belongs. 

22.  AVith  natives  other  than  chiefs,  the  wife  first  married,  and  not  then  a  ^vidow  or 
divorced  woman,  Ls  presumably  the  great  wife,  and  those  subsequently  married  rank  partly 
according  to  the  side  of  the  kraal  to  which  they  belong,  and  pai-tly  according  to  the  dat«s  of 
their  respective  maniages,  save  so  far  as  the  head  of  the  kraal  shall  otherwise  direct. 

23.  A  chief's  great  wife  or  tribal  ^vife  is  one  for  whom  tribal  cattle  have  been  given,  or 
who  has  been  so  elected  by  the  chief,  or  by  him  and  the  tribe.  The  period  of  election  is  at 
times  long  delayed.  For  a  woman  to  be  so  elected  she  has  generally  to  be  the  daughter  or 
the  descendant  or  sister  of  a  chief  of  equal  rank  with  her  husband. 

24.  Until  such  election  the  great  wife  of  a  chief  is  she  who  acts  as  such. 

25.  The  following  diagram  represents  a  kraal,  and  the  position  in  it  of  the  houses  of 
the  great  wife  and  the  nght-hand  and  left-hand  wives,  and  their  respective  subordinate 
houses : — 

Great  Wife. 


Left-hand  wife.'  \  Bight-hand  wife. 

Subordinate     I  §  o  1     Subordinate 

houses.       \  9^  ^  I        houses. 


Gate. 

26.  The  wife  secondly  married  is  presumably  the  first  wife  of  the  left-hand  side,  and  the 
wife  thii-dly  married  is  in  like  manner  the  first  on  the  right-hand  side.  Generally  the  head 
of  a  kraal  declares  his  will  on  these  points  at  the  time  of  marriage.  AVhen  for  any 
marriage  of  the  head  of  the  kraal  cattle  are  taken  from  a  house  on  either  side  of  the  kraal, 
the  new  wife  belongs  to  that  side. 

27.  The  head  of  a  kraal  may  alter  the  relative  positions  of  the  houses  of  the  several 
wives ;  but  ccuinot  put  any  house  in  a  lower  position  than  he  had  previously  assigned  to  it. 

28.  When  the  great  wife  dies  in  her  husband's  lifetime  without  leaving  any  male  issue 
surviving  her,  the  husband  not  being  a  chief,  regfidates,  subject  to  the  last  foregoing  article, 
the  future  position  of  the  houses  as  he  sees  fit.  If  there  be  any  male  issue  of  such  deceased 
wife,  the  husband  has  to  nominate  from  the  right-hand  side  houses  a  wife  to  act  as  great 
wife  to  take  care  of  the  children  of  the  previous  great  wife. 

29.  Generally  payments  in  respect  of  the  first  daughter  married  from  any  right-hand 
side  house  belong  to  the  great  wife's  house. 
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30.  Each  house  has  or  may  have  a  separate  property,  according  to  what  may  hare  been 
assigned  to  it  by  the  husband,  or  what  may  have  accrued  to  it  from  marriage  of  women 
belonging  to  it,  or  what  may  have  been  earned  by  the  wife  or  children  belonging  to  the 
house. 

31.  There  are  two  classes  of  property  amone  natives,  and  these  may  be  respeetirely 
described  as  house  property  and  kraal  property  ;  the  former  is  referred  to  in  the  last  forego- 
ing article,  and  the  latter  is  property  of  the  head  of  the  kraal  other  than  the  former. 

32.  Women  are  incapable  of  succeeding  to  property. 

33.  Succession  to  chiefs,  both  as  to  the  chiefdom  and  the  kraal  property  is  regulated  on 
the  same  principles  as  succession  to  kraal  property  is  regulated  among  common  people,  with 
the  exception  that  the  great  wife  is  differently  chosen. 

34.  The  eldest  son  of  any  house,  or  if  he  should  be  dead,  his  eldest  son,  or  if  no  sons  of 
his,  next  brother,  or  if  he  be  dead,  his  male  descendants  in  like  manner,  and  so  on  suc- 
cessively through  sons  and  son's  sons,  is  heir  to  the  house  property,  subject  to  the  like 
liabilities  in  respect  of  maintenance  of  the  members  of  that  house  as  the  ancestor  would  have 
been  subject  to  if  living. 

35.  On  failure  of  all  descendants  through  males  of  a  house  its  propeii;}'  does  not  go  to 
daughters  or  their  children. 

36.  Descent  of  an  inheritance  is  not  to  more  than  one  person  at  the  same  time. 

37.  On  failure  of  the  lines  mentioned  in  Article  34,  the  property  of  the  house  becomM 
kraal  propei-ty. 

38.  The  head  of  a  kraal  has  absolute  power  of  selling  or  pledging,  during  his  lifetime, 
both  house  property  and  kraal  property,  but  has  no  power  of  regulating  by  will  or  otherwise 
the  devolution  of  either  remaimng  undisposed  of  at  his  death.  It  is  usual  for  him  to  consult 
the  wife  of  any  house  in  reference  to  the  disposal  of  property  of  the  house.  The  chief  may 
interfere  to  prevent  dissipation  by  the  head  of  the  kraal  or  family  of  the  property  of  any 
house  or  of  the  kraal. 

39.  The  heir  to  the  house  of  the  great  wife  on  the  death  of  her  husband  assumes  the 
position  of  such  husband  as  to  all  house  and  kraal  propert}\ 

40.  If  the  property  of  any  house  be  employed  by  the  head  of  the  kraal  in  pajTnent  for 
or  towards  the  marriage  of  any  member  of  cmy  other  house  of  the  kraal,  such  payment  is  a 
debt  due  by  or  on  behalf  of  such  latter  house  to  such  former  house  for  and  against  the  res- 
pective heirs. 

41.  Heirs  as  such  are  liable  in  respect  of  debts  of  the  inheritance,  though  beyond  the 
amount  receivable  by  them  as  such  heirs. 

42.  Sons  and  their  male  descendants,  members  of  houses  of  the  right-hand  side,  are  heim 
to  kraal  property  before  members  of  houses  of  the  left-hand  side,  and  among  themselves 
their  succession  is  regulated  by  Article  34,  and  according  to  priority  among  ttie  houses  on 
that  side. 

43.  Sons  and  other  male  descendants  through  males  of  the  left-hand  side  succeed  to 
kraal  property  next  after  those  of  the  right-hand  side,  and  among  themselves  succeed  accord- 
ing to  Article  34  and  according  to  priority  among  the  houses  on  that  side. 

44.  When  for  the  purposes  of  succession  the  male  descendants  of  any  kraal  are  exhausted, 
recourse  is  had  to  the  next  preceding  ancestor  of  the  deceased,  and  such  ancestor's  descend- 
ants in  like  course  of  descent  in  all  respects,  and  so  on  upwards  to  more  remote  ancestors 
and  their  descendants. 

45.  Should  succession  to  property  imder  the  fore^ing  articles  fail,  then  the  chief  of  the 
tribe  at  the  time  of  such  failure  succeeds  or  may  appoint  a  successor. 

46.  Transactions  in  trade  and  ownership  of  and  succession  to  land,  are  under  the  Native 
Administration  Law,  1875,  Section  5,  governed  by  ordinary  Natal  Law  and  none  other 
article  than  this  is  to  be  understood  as  applying  to  such  transactions,  ownerships,  and 
successions  respectively. 

47.  When  the  head  of  a  kraal  dies  leaving  children  of  tender  age  the  head  of  the  family 
becomes  their  guardian. 

48.  When  guardianship  has  devolved  or  any  person  then  unfit  to  exercise  the  same  by 
reason  of  youth  or  otherwise,  such  guardianship  is  to  be  temporanly  exercised  by  some  other 
person  named  by  the  family. 

49.  Children  borne  by  a  widow  to  a  younger  brother  or  cousin  of  the  deceased 
husband  for  the  pui'poso  of  raising  up  seed  to  him  (ukungena)  are  regarded  as  children  of 
the  deceased.     The  widow  is  under  no  compulsion  to  such  a  connection. 

50.  No  cattle  pass  for  validating  the  ukungena  arrangement.  One  head  of  cattle  belong- 
ing to  the  estate  of  the  deceased's  heir  is  customarily  killed  for  the  occasion. 

51.  The  raiser  up  of  seed  is  entitled  to  be  paid  one  head  of  cattle  for  the  Ukungena,  and 
if  three  or  more  daughters  be  bom  to  him  by  the  widow  it  is  customarv  that  he  should  have 
the  disposal  in  marriage,  according  to  law,  of  one  of  such  daughters. 

52.  Ukungena  may  also  take  place  by  the  heir,  not  })eing  a^on  or  other  lineal  descendant 
of  the  deceased,  applying  cattle  from  the  inheritance  to  obtain  for  himself  a  wife  or  wives, 
who,  and  their  respective  offspring  by  him,  are  considered  as  those  of  the  deceased. 

53.  The  head  of  a  kraal  may  transfer  a  child  of  his  from  the  next  lower  house  which  has 
a  child  to  an  upper  house  of  the  kraal  when  the  heirs  (male)  of  such  upper  house  have  failed, 
BO  as  that  the  child  transferred  shall  be  deemed  a  child  of  such  upper  house.  This  would, 
with  reference  to  the  son  of  a  chief,  require  the  consent  of  the  tribe,  in  the  case  of  a  proposed 
transfer  to  the  house  of  the  tribal  wife. 

1  2 


2'6  NATIVE    LAWS   AND   CUSTOMS   COMMISSION. 

54,  The  guardian  of  tlie  children  of  any  house  is  bound  to  proyide.  out  of  the  property 
of  the  house,  for  their  maintenance,  and  is  liable  to  account  to  those  of  them  interested  for 
tlie  management  of  their  property.  The  acting  guardian,  if  not  the  heir  of  the  house,  is 
riititled,  out  of  the  property  of  the  house,  at  the  end  of  his  guardianship,  to  one  head  of 
cattle  in  respect  of  the  guardianship  when  it  shall  have  so  ended  by  the  children's  age  or 
marriage,  or  by  the  substitution  of  the  actual  guardian  on  his  being  of  sufficient  ago  for  the 
purpose. 

00.  There  is  no  limit  by  length  of  time  to  being  entitled  to  enforce  a  claim  as  to  property. 

56.  There  is  a  form  of  obtaining  evidence  by  sending  some  persons  for  each  side  of  a 
case  to  a  witness  unable  to  attend,  and  such  persons  hear  the  witness's  statement  and  narrate 
it  at  the  trial. 

57.  Hearsay  evidence  is  not  necessarily  excluded  as  such,  but  save  as  a  matter  of  family 
or  neighbourhood  reputation  is  regarded  as  of  little  value. 

58.  A  party  may  at  a  trial  challenge  a  witness  to  swear,  and  the  oath  is  generally  an 
adjuration  by  some  chief  or  chiefs  wife's  name. 

59.  An  accused  person  may  be  examined  on  the  subject  of  the  accusation. 

60.  The  evidence  of  an  accomplice  is  not  as  such  excluded. 

61.  There  is  a  civil  liability  to  the  i)er8on  injured,  or  his  heir,  in  respect  of  all  unautho- 
rised acts  (though  they  be  also  crimes)  if  they  occasion  bodily  or  pecuniary  or  social  injury. 

62.  For  the  purpose  of  civil  proceedings,  theft  is  any  fraudulent  physical  dealing  with 
movable  property  for  gain  or  the  like  by  any  person  without  the  authority,  express  or  implied, 
of  the  legal  owner. 

63.  In  civil  proceedings  by  or  on  account  of  the  owner  of  stolen  property,  shown  to  have 
been  in  the  possession  of  the  defendant  after  the  theft,  such  possession  if  not  satisfactorily 
accounted  for  is  proof  of  liability  of  the  defendant  in  such  proceedings. 

64  If  the  defendant  shall  have  bond  fide  purchased  the  stolen  property,  and  shall  also 
have  bond  fide  parted  with  it  before  the  commencement  of  such  proceedings  against  him,  he 
is  not  liable  therein,  otherwise  a  purchase  or  parting  with  the  stolen  propcrh-  does  not  exempt 
from  liability  for  or  in  respect  of  the  goods  or  their  value. 

65  Adultery  or  other  like  infidelity  in  a  man  is  punishable  by  imprisonment  and  a  flogging, 
not  exceeding  twenty-five  lashes,  or  by  a  fine  not  exceeding  ten  |)ounds.  Imprisonment  and 
flogging  to  apply  more  pai*ticularly  to  young  unmarried  men. 

66  Marriage  between  blood  relations  within  any  known  degree  is  invalid,  and  is  punish- 
able severely. 

67.  It  is  rebellion  in  a  chief  not  only  to  be  in  arms  against  the  authority  of  the  supreme 
chief  or  his  Government,  but  also  if  there  be  any  refusal  by  or  at  the  instance  of  the  chief, 
or  with  his  assent,  express  or  implied,  to  obey  any  order  of  the  supreme  chief  lawfully  issued 
in  such  edacity. 

68.  The  power  of  the  supreme  chief  to  impose  tribal  fines  is  regulatod  by  the  Native^ 
Administration  Law,  1875,  Sec.  15. 

Pietormaritzburg,  28th  Feb.,  1878. 


Notes  on  preceding  Abstract  of  Colonial  Laws  Affecting  Natives,  and 

Native  Laws  and  Customs. 


By  the  Hon.  C.  Brownlee,  CiriEF  Magistrate,  Griqualand  East. 


Office  of  the  Chief  Magistrate  of  East  Griqualand, 

KoKSTAD,  30th  August,  1881. 

Sii, 

In  transmitting  to  tho  Government  Commission  on  Native  Laws  and  Customs  the 
accompanying  remarks,  I  have  the  honor  to  state  that  as  in  conseipience  of  political  reasons 
I  will  not  be  able  to  attend  the  next  meeting  of  the  Commission,  I  thought  it  better  to  give 
my  views  on  certain  points  than  to  submit  questions  as  directed  by  the  Secretary,  and  I  trust 
that  the  course  I  have  adopted  will  meet  with  the  concurrence  of  the  Commission. 

I  greatly  regret  my  inability  to  attend  the  meeting  which  is  to  take  place  next  month 
— ^but  I  trust  that  I  may  be  able  to  attend  a  meeting  of  the  Commission  before  its  labours 
are  closed. 

I  have  the  honor  to  be,  Sir, 

ff 

Your  most  obedient  servant,  .^ 

C.    BROWNLEE,  iq 

Chief  Magistrate.       '^'' 
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Page  8,  Appendix  A.     British  Kaffbabian  Ordinance.  ,:u[^ 

1.  Section  1.     I  think  tho  man  described  in  this  section  should  be  permitted  to  mak^(^,ri 
testamentary  disposition  of  his  property,  and  in  absence  of  a  notarial  will,  any  verbal  disposi- 
tion credibly  authenticated  shoidd  be  received  as  the  will.       In  case  no  such  disposition  is 
made  then  the  ordinary  Colonial  law  would  take  effect  with  the  proviso  of  Section  8.        »' 

2.  The  same  rule  should  apply  to  immovable  property,  which  appears  to  be  excludediinC'-^ 
Sections.  '  f  :  rrjq 

3.  If  immovable  propei'ty  is  to  be  administered  according  to  the  Colonial  law,  the  pro- 
bability is  that  at  the  death  of  the  father  the  property  would  go  out  of  the  family ;  few 
relatives  have  land  enough  for  subdivision  among  their  children.  If  the  Colonial  law  stepped 
in,  the  land  must  be  either  subdivided  or  sold,  and  as  the  probability  is  that  none  0f:tbe<to 
children  would  be  able  to  pay  for  it,  an  outsider,  probably  an  Eiiropeuu,  woidd  becouio  the^; 
purchaser,  and  an  important  Government  measure,  namely,  that  tho  natives  should  be  holders 
of  individual  titles  to  land,  may  be  jeopardised  and  shipwrecked,  and  a  powerful  element  in,  i 
the  advancement  of  the  natives  be  thereby  lost.     I  think  the  testator  shoidd  bo  loft  un-  ' 
hampered,  either  to  leave  the  land  for  distribution  among  the  members  of  his  family  or  Im    : 
son,  or  the  law  of  primogeniture  might  come  in,   and  the  eldest  son  or  the  heir  according  to  : 
native  law  might,  if  the  testator  so  wished,  be  sole  heir  to  the  landed  property,  with  such  con*    t 
ditions  in  reference  to  tho  other  childi'cn  as  the  testator  may  direct. 

Page  9. 

4.  Section  seven  (7),  would  be  more  complete  if  it  provided  that  ih  case 
of  marriage  according  to  native  custom,  when  the  spouse  has  been  previously  tnarried  ' 
according  to  Colonial  law,  a  subsequent  marriage  having  taken  place  according  to  native 
custom,  both  spouses  of  the  first  marriage  being  alive  at  the  time  of  the  marriage 
according  to  native  custom,  the  issue  only  of  the  first  marriage  may  inherit  the  property,  while 
the  issue  of  the  subsequent  marriage  being  illegitimate,  cannot  inherit  any  of  the  lather's 
property,  even  though  there  had  been  no  issue  of  the  first  marriage. 

5.  Act  10,  1870,  Section  1.  I  think  **sold  to"  should  be  struck  out;  the  lasid  is  sold  / 
under  certain  conditions,  and  when  land  is  bought  I  do  not  think  the  conditions  >ibitrti^'*4^e><'' 
over  ridden.  The  Native  Location  Act  meets  all  the  requirements  of  the  case,'  it'  i|^plfe(^-^ 
equally  to  white  andc  oloured,  and  beyond  this  we  should  not  go. 
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Page  12. — iCoxTRTs  of  Law  Beoitlations.— BASuroLAin). 

6.  I  think  fine  should  be  adopted  instead  of  confiscation ;  and  in  cases  of  trial  for 
capital  ofPences,  I  think  the  decision  should  be  in  accordance  with  the  judgment  of  the 
majority;  no  injustice  is  likely  to  arise,  as  the  proceedings  must  be  reviewed  by  the 
Goyemment,  and  sentence  cannot  be  carried  out  till  approved  in  ordinary  form. 

Pages  12  and  13. — Mabbiages. 

7.  I  think  the  time  within  which  a  marriage  should  be  registered  might  Lo  left  an  open 
question.  If  a  man  should,  two  or  three  months  or  even  longer  after  his  maniage,  wish  to 
register  the  marriage,  I  see  no  good  reason  why  the  marriage  should  not  be  registered. 

8.  Loit  Section,  If  marriage  according  to  native  custom  is  legal,  is  there  any  necessity 
for  remarriage  according  to  Cape  law.  It  is  provided  that  if  a  man  becomes  a  Christian,  he 
being  a  polygamist  and  remarries  one  of  his  polygamous  wives  that  this  shall  not  affect  the 
rights  of  any  of  his  children.  This,  I  presume,  relates  simplv  to  the  inheritance  of  property, 
but  does  not  provide  for  guardianship  of  children,  and  in  this  case  if  the  leg^l  or  recognized 
guardian  is  a  heathen,  he  could  at  once  take  all  the  childi*en  and  remove  them  from  the 
elevating  infiuences  under  which,  the  father  had  placed  them.  In  the  previous  section,  the 
guardianship  of  minors  is  provided  for,  and  to  make  this  section  complete  it  should  be 
arranged  that  the  nomination  of  guardians  should  rest  with  the  father,  but  in  ease  he  died 
without  nomination,  their  oppointment  should  rest  with  the  Chief  Magistrate,  or  the  Magis- 
trate of  the  District,  to  whom  they  would  be  accoimtable  for  the  proper  discharge  of  their 
duty. 

Page  13. — Tbading  Regulations. 

9.  The  section  making  a  license  of  £10  if  taken  out  before  30th  June,  and  £5  if  taken 
out  on  1st  July,  appears  to  be  hard.  I  think  if  the  license  is  taken  out  at  any  time  between 
Ist  January  and  30th  June  a  charge  should  be  made  in  accordance  with  the  time  already 
expired  of  the  licensing  period,  with  a  small  additional  fee  say  10s.  or  20s. ;  but  this  is  an 
immaterial  point. 

10.  With  regard  to  hawkers'  licenses,  if  it  is  considered  necessar}'  to  fix  the  distance 
from  a  licensed  dealer  within  which  the  hawker  may  trade,  I  think  the  distance  should  be 
at  least  five  miles,  for  if  he  comes  to  within  a  mile  of  the  licensed  trader  he  at  once  comes 
into  direct  competition  with  him,  and  this  may  be  at  the  wool  or  com  season,  just  at  the  time 
when  the  trader  expects  to  make  his  profits,  having  probably  done  so  little  during  the 
previous  portion  of  the  year  as  hardly  to  pay  his  way.  The  hawker  takes  this  opportunity 
and  stays  as  long  as  a  profitable  business  is  done,  then  leaves. 

11.  In  the  previous  section  the  word  *'  other  "  should  be  struck  out. 

12.  The  rates  chargeable  on  pack  animals  used  to  carry  grain  for  sale,  I  think,  are  high 
and  would  act  prejudicially  when  grain  was  low  in  price,  and  when  the  growers  finding  litfle 
•sale  for  it  in  Basutoland  might  desire  to  carry  it  to  other  markets ;  Is.  or  Is.Gd.  at  most,  I 
think  would  be  an  ample  tax  for  each  animal.  I  do  not  know  how  the  thing  has  worked, 
but  Col.  Griffith,  or  any  of  the  Basutoland  Magistrates  could  say,  and  this  might  decide  the 
point. 

Page  14. — Bape. 

13.  It  is  erroneously  stated  that  in  East  Ghiqualand  this  ciime  is  expressly  punishable 
by  fine.  See  the  division  headed  ''  Courts  of  Law,"  10th  Section,  it  is  provided  that  rape  is 
punishable  by  lashes  not  exceeding  fiftjr,  by  fine,  or  by  imprisonment. 

WrrCHCRAFT. 

14.  In  aU  my  experience  till  coming  to  this  part  I  never  had  a  well  authenticated  case 
of  witchcraft,  that  is,  where  one  practised  the  art  with  the  view  of  causing  the  death  of 
another  or  destruction  of  his  property,  though  many  cases  have  come  before  me  for  adjiidica- 
tion  in  which  persons  have  been  so  accused.  In  most  of  these  eases  the  accused  was  said  to 
have  a  familiar  spirit  in  the  shape  of  a  baboon,  an  owl,  a  wild  cat,  or  a  fabulous  serpent,  or 
the  Impandulu  (the  lightning  bird),  and  many  other  agencies,  through  which  the  accused  are 
said  to  work ;  but  the  favourite  animal  is  the  baboon,  on  whose  back  the  accused  mounts  at 
night,  and  scours  the  countr}'  to  work  his  deeds  of  darkness.  The  next  in  importance  is  the 
fabulous  serpent,  the  Jcanfi,  which  can  render  itself  invisible,  but  which,  shoidd  it  be  acci- 
dentally fieeu  by  any  one  but  its  ownr^r,  causes  sicknesa  or  death  to  the  one  who  thus  saw  it. 

15.  It  was  not  till  I  c«me  to  this  pai-t  that  I  found  a  clear  case  of  witchcraft,  and  as  it  is 
melancholy  and  strange  I  may  bo  pardoned  for  refening  to  it  here. 

10.  It  is  believed  among  the  natives  in  this  territory,  that  parts  of  the  hiiman  body  are  the 
most  potent  charms  in  the  prac^tiee  of  witchcraft,  and  for  this  reason  it  had  been  represented 
to  me  that  some  children  had  disappeared  or  been  found  dead  with  small  portions  of  the  liesh 
removed. 

17.  The  year  before  last  a  little  girl,  about  three  years  old,  was  left  in  charge  of  its 
grandmother,  while  all  the  adult  members  of  the  Kraal  had  gone  to  their  gai*dens.  l^e  child 
was  outside  the  hut  occupied  by  the  grandmother,  placing  with  other  children,  when  it 
suddenly  disappeared,  feearch  was  made  in  every  direction  for  days,  all  the  inhabitants  of 
the  looaiity  having  been  turned  out  by  the  Magistrate  for  this  purpose.  The  body  of  the 
-child  was  eventually  foimd  concealed  in  a  gtiUy  with  some  portions  of  the  flesh  out  away. 
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The  grandmotlier  was  arrested  on  siismoion,  and  while  in  prison  stated  that  her  husband  had 
murdered  the  child ;  that  some  of  the  little  children  had  seen  him  come  to  the  village  in  the 
afternoon,  that  he  had  sent  them  to  the  hut,  when  his  little  granddaughter  went  to  meet  him, 
and  that  when  they  rettimed  the  old  man  and  his  grandchild  were  gone.  This  raised  the 
grandmother^s  suspicion,  which  was  further  confirmed  by  the  husband  coming  to  her  hut 
after  dark  quite  wet ;  she  expressed  her  surpnse  at  his  bathing  at  that  time  of  night ;  he 
made  an  evasive  reply,  an^  she  set  up  a  wail  and  said  that  she  knew  it  was  in  connection  - 
with  the  lost  child,  that  he  had  murdered  it,  and  therefore  hod  washed  to  purify  himself ;  he 
did  not  deny  the  charge,  but  told  his  wife  that  if  she  mentioned  what  she  had  seen,  and  ex- 
pressed her  suspicion,  he  woidd  at  once  kill  her. 

18.  The  old  man  was  arrested,  confessed  having  taken  the  child  away,  but  that  he  had 
an  accomplice  who  had  offered  to  pay  him  a  cow  for  a  Ntsweldboeya*  that  he  had  already 
obtained  a  male  NUwelahoeya^  but  still  required  a  female  to  complete  his  charms,  and  that  he 
agreed  to  the  proposal  of  the  accomplice  and  took  his  grandchild  to  him  for  the  purpose  of 
being  killed  and  used  as  charms.  At  the  trial,  which  took  place  before  me,  with  two  other 
Magistrates,  the  old  man  still  adhered  to  his  statement  regarding  the  accomplice,  but  ad- 
mitted that  ho  was  guilty  of  murder,  inasmuch  as  he  had  handed  the  child  over  to  the 
accomplice,  who  he  stated  had  actually  killed  the  child. 

19.  Amongst  the  Frontier  Kafirs  the  distributors  of  charms  are  common  enough.  There 
is  first  and  foremost  the  '*  War  Doctor,"  who  chaims  au  army  before  going  to  war  in  order 
to  ensure  success.     Thieves  in  going  out  on  an  expedition  which  may  prove  difficult  or 
hazardous  apply  to  some  known  professor  who  supplies  the  requisite  charms  to  ensure  success. 
There  are  cnanns  to  counteract  tne  action  of  sorcerers,  charms  to  ensure  l^e  good\dll  of  a 
chief  or  superior,  charms  against  lightning,  hail,  and  blight  in  crops,  charms  for  success  in 
almost  everything  a  man  desires  or  undertakes,  with  the  exception  of  honest  toil.     All  these* 
with  the  exception  of  charms  for  thieves,  are  practised  openly  and  are  regarded  as  quite  le- 
gitimate ;  most  of  them  are  harmless  enough,  but  when  their  influence  in  degrading  the 
people,    and    their    great    power    in  retarding    advancement    and    civilization,  are  con- 
sidered, it  becomes  necessary  to  biing  the  law  to  bear  on  those  who  practise  this  deception  on 
the  people,  though  I  presume  the  law  did  not  contemplate  the  more  harmless  forms  of  witch- 
craft, but  had  in  view  only  the  more  malignant  forms,  under  which  if  any  person  was  charged, 
torture  or  death  might  have  resulted  and  a  confiscation  of  property  was  certain,  and  even 
though  the  accused  escaped  with  life  he  became  an  outcast,  generally  left  his  tiibe,  and  was 
an  object  of  suspicion  wherever  he  went  and  always  liable  to  bo  again  accused,  and  Qu^t 
even  leave  the  suspicion  and  charge  of  witchcraft  as  an  inheritance  to  his  children.     The 
Frontier  Kulivs  are  also  btroug   believers  in  the  potency  of  human  fat  and  flesh,  as  motive 
powers  in  witchcraft,  but  I  have  never  heard  it  alleged  that  any  one  had  been  murdered  for 
the  pm-pose  of  obtaining  this  power ;  though  the  work  of  dogs  and  wolves  which  often  open 
the  shallow  and  superficial  graves,  is  almost  invariably  attributed  to  some  person  practising 
the  black  art.     The  graves  of  Chiefs  are  watched  day  and  night  for  months  and  sometimes 
for  years,  to  prevent  any  sorcerer  from  tampering  with  the  remains. 

Page  15. — Marriages. 

20.  It  is  provided  that  registered  marriages  performed  according  to  native  customs  shall 
in  case  of  separation  or  divorce  be  decided  in  conformity  with  Colonial  law.  A  difficulty 
arises  here  with  reference  to  the  cattle  paid.  A  husband  might  register  his  marriage  in  order 
to  secure  the  legitimacy  of  his  children,  but  even  without  registration  there  is  no  law  which 
makes  the  issue  of  such  marria^  illegitimate,  but  under  the  section  few  or  no  natives  would 
register  their  marriages,  for  m  case  of  desertion  by  the  wife  or  in  case  of  adultery  and 
obtaining  a  separation  ^or  divorce,  the  husband  could  not  recover  the  cattle  paid  for  the 
woman,  and  possibly  in  the  divorce  or  separation  it  may  xmder  Colonial  law  be  decided  that 
the  woman  should  have  the  half  or  a  portion  of  her  husband's  property ;  imder  such  a  regu- 
lation the  registration  of  marriages  xmder  native  custom  will  prove  a  dead  letter. 

See  Marriage  paragraph,  in  "Kafir  Laws  and  Customs.'^Section  3,  p.  18. 

Section  10. 

21.  The  property  of  persons  married  under  native  laws  and  registered  is  to  be  adminis- 
tered under  provisions  of  Ordinance,  No.  104 ;  this  would  prove  another  determent  to- 
registration.  It  woidd  be  better  when  registration  takes  place  of  such  a  marriage,  that  the 
man  shall  declare  imder  what  law  his  property  shall  be  administered,  and  that  under  any 
circumstances  he  may  during  his  lifetime  dispose  of  it  as  he  thinks  best.  It  is  to  be  observed 
in  regard  to  native  marriages,  that  as  the  husband  pays  a  dowrj",  and  the  wife  brings  him  no 

roperty  and  can  inherit  none,  therefore  the  sole  disposition  of  the  property  is  in  the 
u8Dand*8  hands,  and  not  disposed  of  by  the  mutual  and  joint  will  of  the  spouses. 


I 


Seotioit  11. 

22.  In  intestate  estate  of  natives  married  according  to  native  oustomB,  the  estate  is  to  be^ 
administered  according  to  Colonial  law.  I  think  the  estate  should  be  administered  as  in 
Basutoland  according  to  native  law. 

^NUvD€laboeya.-~lAUiCfCO!!fi  wanting  hair,  or  bairlefls.     The  term  applied  in  Uieee  parte  to  a  perion  killed  for 
the  purpose  of  making  charms  with  his  fat  or  flceh. 


/ 
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The  question  suggests  itself,  what  constitutes  intestacy  in  regard  to  natives  married  in 
arcordnnce  with  native  usages?  Some  charged  with  the  administration  of  the  law  may 
regard  all  natives  as  intestate  who  had  not  executed  a  formal  and  properly  attested  written 
t(^stament,  but  iu  point  of  fact  it  is  not  so.  Natives  make  a  disposition  of  their  property 
during  their  lifetime  ;  if  i)olygamists,  a  share  is  appropriated  to  each  house,  that  being  the 
inheritance  of  the  senior  son  of  tlint  house,  the  junior  sons  inheriting  nothing  except  such 
proi)orty  as  the  father  may  have  specially  given  to  them,  and  this  may  be  regarded  as  the 
testamentary  disposal  of  the  property.  In  regard  to  land  we  may  require  to  be  guided  by 
analogy,  for  among-  the  nutives  there  is  no  individual  title  to  land  so  as  to  enable  anyone  to 
alienate  it  by  sale  or  gift — it  belongs  to  an  individual  and  his  descendants  only  bo  long  as 
they  oocnipv  it.  The  analogy  is  tliis,  that  the  princii^al  son  after  the  father's  death  is  the 
head  of  the  kraal  and  the  owner  of  the  land. 

23.  I  have  kjiown  only  one  case  in  which  a  bigamist  died  in  what  might  be  called  intestacy, 
never  having  ma*lo  a  distribution  of  his  propei*t3\  Immediately  on  the  death  of  the  man,  lus 
brotliers  took  all  the  property  and  handed  it  over  to  the  son  of  the  gi*eat  wife,  who  was  a 
weak-minded  young  man,  and  who  with  his  large  inheritance  would  be  entirely  under  the 
control  of  liis  uncles,  while  the  other,  the  sou  of  the  second  wife,  was  an  independent  man, 
and  woidd  not  allow  liimself  to  be  influenced  by  the  uncles. 

24.  The  case  was  referred  to  me  for  adjudication.  I  regarded  it  as  an  intestate  estate, 
and  di^aded  the  property  into  thi*ee  equal  shares,  giving  each  of  the  sons  a  share,  and  placing 
the  third  share  in  charge  of  deceased's  mother,  to  be  inherited  at  her  death  by  the  chief  8on, 
remarking  to  the  ujicles  that  by  the  action  they  had  taken  they  made  the  second  eon  illegiti- 
mate. The  arrangement  made  was  received  with  great  satisfaction,  not  only  by  the  heirs, 
but  by  the  Qaika  tribe  generally,  among  whom  the  deceased  was  a  leading  man. 

25.  According  to  native  law,  the  uudistributed  portion  of  the  property  would  by  right 
have  belonged  to  the  heir — ^that  is,  the  son  of  the  great  wife — but  as  no  distribution  had 
been  made,  I  regarded  the  estate  as  intestate. 

26.  In  regard  to  hawkers,  I  would  refer  to  my  remarks  on  the  same  on  Basutoland 
regulations. 

Page  17. — Kafir  Laws  and  Customs. — Section  13. 

27.  It  is  not  the  case  that  when  stolen  property  is  recovered  uninjured  no  fine  is  paid 
«.^.,  that  there  is  no  punishment.  In  all  cases  of  theft  a  fine  is  paid,  whether  proiierty  is 
recovered  or  not.  Fines  are  also  paid  in  cases  of  attempted  thefts.  It  is  true  that  the  prin- 
ciples of  amount  of  fines  is  not  rigidly  defined :  this  very  much  depends  on  the  influence  and 
position  of  the  thief  or  the  owner  of  the  property.  Should  a  chief  or  leading  man  be  impli- 
cated in  a  theft  he  is  tenderly  dealt  with ;  but  should  the  chief  or  influential  man  be  robbed, 
the  Hne  is  alwavs  heav^'. 

Section  15. 

28.  This  is  not  quite  correct  to  say,  that  the  accused  party  is  held  guilty  till  he  can 
denitmstrate  his  ignorance.  There  must  be  good  ground  for  suspicion  and  some  presiunptiye 
evidence  before  a  man  can  be  accused.  When  such  evidence  is  brought  against  him,  judg- 
ment may  be  given  against  him,  unless  he  is  able  satisfactorily  to  explain  the  suspicious 
circumstances. 

Section  19. 

29.  The  responsibility  of  the  head  of  a  kraal  for  the  loss  of  property  stolen  from  his 
Tillage  and  belonging  to  strangers  is  also  not  quite  correctly  stated.  Wnile  the  presumptioii 
may  be  that  the  inhabitants  of  the  kraal  are  cognizant  of  the  theft  and  are  liable  for  it,  this 
is  not  i*egai*ded  as  sufiicient  for  a  conviction ;  some  kind  of  evidence  must  be  adduced,  such 
for  instance,  in  the  case  of  the  theft  of  stock,  that  some  inhabitant  of  the  kraal  who  was 
present  in  the  evening  was  not  to  be  found  after  the  theft.  This  would  be  sufident  evidence 
to  g^  to  trial  upon,  and  if  the  suspected  pei*son  is  unable  to  give  a  satisfactory  account  of 
himself  judgment  would  be  given  against  him. 

30.  This  manner  of  obtaining  evidence  may  be  oanied  still  further.  A  man  losing 
propei*ty  and  suspecting  anyone  may  go  to  his  residence  and  demand  to  see  him,  and  if  he  is 
not  at  home,  and  no  satisfactory  reason  can  be  given  for  his  absence,  an  action  may  be 
brought  against  him  on  suspicion,  and  lie  will  have  circumstantially  to  detnil  all  his  pro- 
ceedings duiing  his  absence,  which  may  be  proved  or  disproved,  and  hereupon  a  judgment 
will  be  founded,  but  tliis  rule  is  applied  only  to  known  thieves. 

Page  18. — Native  Mahriaoes  and  Payment  of  Cattle. 

31.  This  is  a  subject  on  which  the  greatest  conflict  of  opinions  exists.  Many  hold  that 
the  ikazi  or  cattle  given  for  the  woman  are  simply  a  2)urchase,  and  that  thereby  the  woman 
is  reduced  to  the  condition  of  slaveiy.  I  dissent  from  both  these  points,  and  in  order  to 
combat  the  opinion  pretty  generally  held  and  often  expressed  from  the  bench  and  in  other 
ways,  I  think  it  will  bo  necessary,  with  the  indulgence  of  the  Commission,  that  I  should  state 
my  views  somewliat  in  detail. 

32.  In  order  that  I  may  not  be  misunderstood  in  the  following  remarks  I  would  preface 
them  by  stating  that  I  do  not  advocate  the  giving  of  cattle  for  women  in  marriage,  and  should 
be  glad  to  see  the  custom  discontinued,  but  ihis  I  will  not  see  for  it  will  not  be  in  my  day, 
nor  till  the  natives  are  so  fai*  advanced  that  they  voluntaiily  adopt  our  custom  in  reg^u^d  to 
marriage  because  they  see  it  to  be  better  than  their  own. 
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33.  Tae  payment  of  cattle  in  marriage  is  not  a  purchase,  as  is  frequently  asserted,  and 
on  this  point  many  experienced  missionaries  and  others  who  have  seriously  considered  the 
matter  diffw  from  me.  The  cattle  Jiay  to  a  certain  extent  be  regarded  as  being  held  by  the 
relatives  of  the  woman  in  trust   for  her  issue. 

34.  For  though  they  may  not  be  legally  claimed  at  any  time  by  such  issue,  still  if  the 
woman  or  her  children  should  at  any  time  be  in  want  they  may  claim  to  be  maintained 
by  those  who  received  the  cattle,  and  they  may  further  claim  from  their  mother's  relations 
that  some  stock  should  be  given  to  them  to  start  them  in  life ;  such  a  claim  they  cannot 
make  on  the  father's  family.  Moreover,  should  the  husband  or  wife  die  without  issue,  the 
cattle  may  be  recovered,  and  it  may  be  argued  that  one  ground  of  this  recovery  is  that  the 
maternal  relatives  have  no  longer  any  responsibility.  Had  there  been  a  sale  and  purchase, 
there  could  be  no  gi'ounds  for  the  recovery  of  the  purchase  amount. 

35.  If  the  woman  is  purchased,  it  follows,  as  is  often  asserted,  that  she  is  reduced  to 
the  position  of  slavery ;  but  that  she  is  regarded  by  lier  husband  as  a  slave  is  not  the  fact. 
It  is  true  that  amongst  our  natives,  as  amongst  all  barbarians,  women  hold  a  subordinate 
position,  and  that  the  husband  may  chastise  her ;  and  the  native  law  permits  this  so  long  as 
the  woman  is  not  seriously  injured,  and  in  most  cases  if  she  is  in  the  wrong  she  subnets 
without  a  murmur;  but  wife  beating  is  not  so  common  as  it  is  generally  supposed  to  be ;  public 
opinion  among  the  natives  is  strong  against  the  man  who  Uluses  his  wife,  and  she  has  her 
redi*ess,  for  if  so  disposed  she  can  go  to  her  relations,  who  detain  her  till  the  husband  pays 
a  beast  for  her  ill-treatment,  and  he  has  no  redi*e8s,  for  should  he  go  to  the  chief  to  com- 
plain of  the  detention  of  the  woman,  the  chief,  in  consequence  of  the  iU-treatment,  sanctions 
the  demand  of  the  relatives. 

36.  Then  again,  the  woman  holds  a  position  in  regard  to  the  stock  appropriated 
to  her  house;  the  husband  consults  her  in  its  disposition,  even  though  he  require 
an  animal  for  his  own  use,  and  at  the  husband's  death  the  widows  act  as  g^rdians 
with  the  male  relations,  should  they  be  so  disposed,  and  are  not  re-married;  and 
in  the  case  of  Chief's  widows  the  principal  widow  always  acts  as  regent  should  her  son 
be  still  a  minor  when  his  father  dies,  and  her  orders  and  judgments  have  the  same  effect  as 
if  they  were  delivered  by  the  Chief  himself,  and  this  notwithstanding  that  a  so-called  sale 
and  purchase  has  taken  place  in  her  case  as  in  that  of  any  other  woman. 

37.  The  influence  of  the  widow  is  so  great  in  the  guardianship  of  her  family  and  the 
4?are  of  the  property,  that  it  not  unfrequently  happens  that  the  guardians  on  the  father's  side 
in  order  to  have  a  greater  control  over  the  property  make  it  so  unpleasant  for  the  widow  that 
she  resigns  her  trust  and  returns  to  her  father's  house. 

38.  One  sti*ong  point  urged  in  support  of  the  slavery  theory  is  that  the  women  have  to 
perform  all  the  labour,  while  the  husbands  go  about  in  idleness.  The  question  is,  what 
laboar  do  they  perform  ?  One  may  visit  their  kraals  and  almost  invariably  the  women  may 
be  seen  sitting  about  in  groups,  retailing  the  current  gossip  of  the  locality,  as  idle  and  un- 
employed as  their  husbands. 

39.  The  actual  labour  performed  by  the  women  bears  no  comparison  to  what  is 
performed  by  the  women  of  our  lower  classes  in  England,  or  to  the  labour  of  the  wives  and 
daughters  of  our  German  emigrants  in  British  Kaffraria. 

40.  The  labour  of  the  Ksdax  woman  is  to  cidtivate  her  garden ;  this  takes  her  three  or 
four  weeks  in  the  Spring ;  then  in  two  months  afterwards  she  has  to  hoe  her  ground,  which 
lasts  three  or  four  weeks  more ;  she  is  not  driven  to  this  work,  and  if  so  disposed  may  take  it 
easily  enough,  but  as  a  rule  women  work  hard  only  during  these  eight  weeks  when  their 
actual  hard  work  for  the  year  is  over ;  very  few  of  them  now  cultivate,  as  the  plough  is 
almost  universally  introduced,  and  their  hoeing  is  now  often  shared  in  by  their  husoands. 

41.  During  the  remainder  of  the  year  their  work  consists  in  the  collection  of  firewood 
and  in  cooking ;  this  upon  an  average  would  not  be  more  than  two  days'  work  in  the  week. 

42.  The  hardest  work  which  the  women  have  to  performis  when  there  is  a  removal  from  one 
locality  to  another,  when  they  have  sometimes  to  make  long  journeys  conve3dng  their  house- 
hold utensils  on  their  heads,  and  perhaps  a  child  at  the  back,  the  husband  it  may  be,  on 
horseback  leading,  or  on  foot  carrying  a  light  package  not  one  fourth  of  the  weight  that  his 
wife  carries  ;  but  this  sort  of  work  is  fortunately  but  of  rare  occurrence,  and  now  in  cases  of 
removals  within  the  Colony  as  well  as  on  its  borders  wagons  are  used,  and  altogether,  the 
condition  of  women  is  very  much  better  than  it  was  twenty  or  thirty  years  since.  The  men 
are  idle,  and  though  the  women  do  most  of  their  work  they  cannot  be  said  to  have  hard 
times. 

43.  The  great  point  to  be  considered  in  native  marriages  is,  what  will  make  them 
binding,  and  in  this  we  cannot  apply  the  rule  which  influences  us,  namely :  affection,  faith- 
fulness, high  principle,  and  the  influence  of  public  opinion.  I  do  not  assert  that  there  is  no 
such  thing  as  affection  between  man  and  wife  among  the  natives,  but  faitlifulness  is  seldom 
found  among  them,  and  there  is  no  public  opinion  amongst  them  against  faithlessness ;  and 
if  it  was  decreed  that  it  is  illegal  to  give  cattle  for  women,  the  immorality  now  existing  among 
the  natives  would  be  intensified. 

44.  The  giving  of  cattle  for  women  is  an  evil,  inasmuch  as  the  father  often  marries  his 
daughter  to  the  highest  bidder  without  consulting  her  inclinations,  though  this  is  not  by  any 
means  the  invariable  practise,  as  many  marriages  are  the  result  of  mutual  attachment,  and 
the  evU  of  forced  marriages  are  greatly  minimized  under  our  rule,  under  which  the  girl  oan 
elaim  the  protection  of  the  Magistrate,  in  case  of  ill-treatment  by  her  husband,  or  comptdsioii 
by  the  father  or  guardians. 
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46.  In  the  absence  on  the  part  of  the  natives  of  the  higher  and  nobler  feelings  which 
inftuence  us,  and  in  the  absence  of  the  restraining  influences  of  public  opinion  which  make 
marriage  binding,  we  can  substitute  nothing  to  take  the  place  of  the  cattle  payment,  for 
when  a  man  pays  his  five  or  ten  head  of  cattle  for  a  girl,  it  is  reasonable  to  beheve  that  the 
arrangement  is  binding — at  any  rate  we  can  at  present  substitute  nothing  for  this  arrange- 
ment. 

46.  Most  if  not  all  the  missionary  societies  have  set  their  faces  strongly  against  the 
custom  of  paj-ing  cattle  for  women.  In  some  cases  they  have  succeeded,  but  in  others  though 
professedly  no  cattle  are  paid,  presents  are  made  which  amount  to  the  same  thing ;  but  a 
greater  evil  has  arisen  in  connection  with  these  christian  marriages,  in  which  the  young  man 
spends  in  his  marriage  feast  quite  as  much  as  would  be  considered  as  sufficient  for  an  ikai, 
or  the  dowry  paid  to  the  wife's  relations.  No  one  is  benefitted  by  this  waste,  which  if  it  had 
not  taken  place  the  proceeds  might  have  been  handed  over  to  the  girls'  relations,  and  which 
in  case  of  need  would  give  her,  or  her  children  a  claim  ou  those  who  received  the  ikatti 

48.  But  upon  the  whole,  in  regard  to  these  marriages  in  which  no  cattle  havebeen  paidL 
there  are  quite  as  many  if  not  more  separations  than  in  the  case  of  purely  native  mamagee 
in  which  cattle  are  paid.  The  exceptions  are  when  the  parties  are  true  Christians,  and  not 
only  persons  who  may  have  been  brought  imder  the  influence  or  control  of  native  Christians, 
without  being  themselves  brought  under  the  direct  influence  of  Christianit}'. 

49.  The  question  is  a  complicated  one  and  so  opposed  to  our  ideas  of  propriety,  that  it 
appears  difficult  to  legalize  the  paying  of  cattle  in  maniages,  a  custom  which  in  time  we 
beueve  will  die  without  force  or  violence;  but  a  greater  difficulty  is  what  in  the  meanwhile  to 
substitute  in  its  place  to  make  heathen  marriages  binding,  for  in  marriages  according  to 
Colonial  law,  in  the  case  of  those  who  have  simply  taken,  or  professed  to  have  taken  the  first 
steps  from  heathenism  towards  Christianity  and  civilization,  I  have  found  the  women  to  be 
more  conservative  of  heathen  customs  than  the  men.  I  have  known  CAses  of  young  men 
being  driven  to  the  rite  of  circumcision  through  the  taunts  of  young  women.  I  also  knew  of 
cases  in  which  women  have  deserted  their  husbands  because  they  would  not  be  regarded  at 
cats,  the  only  thing  for  which  nothing  is  paid  ;  cat  being  applied  as  a  term  of  reproach  to 
such  g^ls  as  were  married  without  anything  being  given  to  their  relations. 

50.  Our  great  difficulty  is  not  in  reference  to  the  payment  of  cattle  in  mamagM. 
Personally  I  am  in  favour  of  it,  for  I  see  no  substitute,  or  anything  better  which  the  natives 
will  accept  or  we  can  enforce.  A  law  may  be  passed  against  the  thing,  but  the  law  cannot  be 
enforced,  it  will  be  evaded — and  it  is  folly  to  enact  a  law  which  manifestly  cannot  be  carried 
out.  It  is  much  better  that  the  evU  shotdd  be  minimized  as  in  Natal,  where  in  case  of  all 
marriages  a  Government  witness  is  appointed  to  ascertain  whether  the  girl  is  or  is  not  a 
willing  party  to  the  marriage,  and  that  in  case  she  should  be  a  consenting  party,  and  there- 
after desert  her  husband,  the  cattle  paid  for  her  should  be  restored,  and  1  would  further  pio- 
vide  that  the  death  of  either  party  should  cancel  obligation  for  the  restoration  of  the  cattle 
paid,  even  though  there  was  no  issue  ;  the  hardship  in  this  case  would  fall  on  a  poor  young 
man  who  had  lost  his  wife,  as  he  would  not  be  m  a  position  honestly  to  obtain  another 
without  three  or  four  years'  toil. 

61.  Polygamy  is  the  great  evil  with  which  we  have  to  contend  in  the  social  advanoement 
of  the  natives,  and  this  lies  at  the  root  of  all  our  troubles  in  regard  to  native  marriages. 

1^2.  In  reference  to  this  evil  I  think  that  it  would  be  weU  to  enact  that  a  registration 
should  be  taken  of  all  marriages  according  to  native  custom  already  consummated,  that  all 
women  or  their  issue  who  had  obtained  any  rights  by  these  polygamous  marriages  shonld 
have  these  rights  secured  to  them,  but  that  after  this  registration  the  law  would  recogniae 
the  issue  of  only  one  woman  as  legitimate,  and  that  only  this  issue  should  inherit  the  fli&ei^a 
property.  According  to  our  law  we  cannot  prevent  concubinage,  but  the  issue  of  such  inter- 
course may  be  declared  to  be  illegitimate,  and  this  I  think  would  strike  a  strong  blow  against 
polygamy. 

53.  The  effect  of  such  an  enactment  would  not  immediately  come  into  operation,  the 
people  would  be  educated  up  to  it  before  its  effects  were  felt ;  there  would  be  a  strong  party  in 
its  ravour  in  the  presence  of  the  legally  recognised  heir,  and  the  father  finding  tnat  his 
grandchildren  would  be  illegitimate  and  not  entitled  to  inherit  their  father's  property,  would 
be  in  many  cases  deterred  from  marrying  his  daughter  to  a  polygamist. 

54.  It  may  be  that  the  present  is  not  an  opportune  time  to  introduce  the  meaaore 
indicated.  I  think  the  less  we  embarrass  or  excite  the  natives  with  legislative  acts  the  bett^, 
and  considering  the  trouble  that  we  have  had  during  the  past  year,  it  may  be  deemed  unwiie 
to  introduce  a  law  on  polygamy ;  but  I  think  it  shoidd  not  be  long  delayed,  and  from  the 
reasons  already  stated  I  do  not  think  that  an  enactment  on  this  matter  is  likely  to  cause  the 
feeling  and  excitement  on  the  native  mind,  that  some  of  our  enactments  have  caused,  for  the 
simple  reason  that  over  one  half  of  our  native  population  will  in  no  way  be  affected  by  it, 
and  that  with  the  minority  the  act  will  not  be  felt  for  ten  or  fifteen  years. 

55.  Should  legislative  action  be  taken  recognizing  cattle  payment,  it  should  be  provided 
that  in  case  of  all  marriages,  whether  polygamous  or  otherwise,  that  a  claim  for  restitutioa 
of  cattle  according  to  native  custom  would  be  entertained  whenever  it  was  established  that 
the  claim  arose  in  regard  to  a  marriage  consummated  before  the  passing  of  the  Act,  but  that 
after  the  promulgation  of  the  Act  onlythe  cattle  paid  on  the  first  marriage  would  be  recover* 
able,  and  that  no  other  case  would  be  entertained ;  and  it  might  further  be  provided  tihat  if 
any  JECction  arose  in  regard  to  a  bigamous  or  polygamous  marriage  consummated  after  the 
promulgation  of  the  Act,  either  that  no  action  woidd  be  entertained  or  that  the  cattle  paid  in 
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'  regard  to  such  marriage  would  be  forfeited  to  Oovernment ;  tliis  would  be  a  determent  to  both 
parties,  but  it  might  be  quite  suiEcient  to  enact  that  the  bigamous  or  poljgfamous  arrange- 
ment would  in  no  way  be  recognized,  and  that  the  woman  would  not  be  recognized  as  the 
wife  of  the  bigamist  or  polygamist,  and  that  no  action  aiising  out  of  such  union  could  be 
entertained. 

56.  Much  more  might  be  said  on  this  subject,  but  as  my  remarks  are  already  extended 
I  will  add  nothing  more  on  it. 

Individual  Titles. 

57.  Though  the  (Government  have  for  many  years  past  had  most  of  the  native  locations 
surveyed  within  the  colony,  marking  off  building  and  arable  lots  for  the  inhabitants,  but 
very  few  of  these  lots  have  been  taken  up,  and  in  many  cases  the  traces  of  the  surveys  have 
entirely  disappeared. 

58.  It  might  have  been  supposed  that  so  desirable  an  object  as  to  obtain  individual  title 
to  land  would  have  been  eagerly  seized  upon  by  the  natives,  but  such  has  not  been  the 
case. 

59.  It  is  well  to  look  into  the  causes  of  the  failure  of  this  benevolent  intention  of  the 
Government,  and  to  endeavour  to  adopt  a  remedy. 

60.  I  believe  that  the  first  and  main  cause  of  the  failure  of  the  scheme  was  the  influence 
and  action  of  the  chiefs. 

61.  The  natives  originally  located  in  the  Cape  Colony  were  located  as  tribes,  with  their 
chiefs  exercising  authority  over  the  people,  and  holding  the  power  of  distributing  lands  to 
their  adherents.  In  this  I  refer  especially  to  the  Fingoes,  who  were  located  in  the  colony  in 
1830  and  subsequently. 

62.  Tliis  was  one  difficult}^  against  which  the  Government  had  to  contend.  The  chiefs 
iound  that  when  the  people  held  individual  title  direct  from  the  Government,  the  influence  of 
the  chiefs  over  the  people  was  gone,  and  thus  in  Peddie,  where  Jokweni,  and,  after  him,  hie 
son  Pnndakubi,  had  gi*eat  influence,  I  believe  no  titles  whatever  were  taken  up ;  while  at 
Alice  and  Healdtown,  where  the  missionaries  had  influence,  and  where  the  influence  of  the 
chiefs  was  low,  man}*^  of  the  titles  were  taken  up. 

63.  The  extent  of  arable  land  allotted  to  each  family,  viz.,  six  acres,  I  think  ample,  if 
well  selected,  and  good  ground  well  cultivated;  but  natives,  whether  justly  or  not,  comj^ain 
that  lot  adjoining  lot  has  been  surveyed  without  any  regard  to  its  suitabHity  for  cultivation, 
and  that  this  is  another  reason  why  so  few  of  the  surveyed  allotments  have  been  taken  up. 

64.  The  polygamist  difficulty  also  came  in  the  way.  The  polygamist  who  heretofore  had 
a  garden  lot  for  each  of  his  wives  was  plaoed  on  the  same  level  as  the  monogamist,  and  was 
restricted  to  his  six  acres,  and  could  not  go  beyond  them  as  in  former  days  when  the  land 
became  exhausted. 

65.  AU  paid  their  ten  shillings  for  each  hut,  and  though  this  is  called  a  hut  tax,  I  think 
it  would  be  more  appropriate  to  call  it  a  land  tax,  as  a  man  had  no  hut,  and  cultivated,  as  a 
rule,  no  separate  field  till  he  has  married,  whereas  on  his  marriage  the  headman  always 
allotted  to  nim  a  field  for  cultivation,  and  on  this  I  apprehend  the  tax  was  payable,  though  it 
is  called  a  hut-tax. 

66.  The  difficulty  I  liave  mentioned  in  par.  64, 1  believe,  might  be  met  whenever  the  area 
of  land  permitted,  by  giving  to  each  man  as  many  garden  and  building  lots  as  he  desired  to 
cultivate  or  improve,  taking  for  each  lot  the  annual  ten  shillings  without  regard  to  the 
number  of  wives  or  huts. 

67.  Another  objection  to  taking  out  titles  is  the  amount  to  be  paid  for  survey-  and  title. 
The  native  argues  that  he  has  a  right  to  occupv  a  cert^dn  location,  and  to  cultivate  as  much 
land  on  it  as  he  chooses,  on  the  condition  of  paying  to  Government  ten  shillings  per  annum. 
If  he  takes  up  his  title  he  has  to  pay  £5  or  £6  for  it,  and  according  to  the  Colonial  Law  at 
his  death  he  cannot  leave  his  land  to  his  first  bom  son,  but  must  sub-divide  it  among  his 
children,  who  cannot  all  exist  on  it,  and  that  thus  the  land  to  which  he  obtained  a  title  is 
ivorth  no  more  and  not  even  so  much  to  him  as  the  land  which  he  cultivated  withoufc  title  on 
payment  of  the  ten  shillings  per  annum,  which  sum  he  has  in  addition  to  title  and  survey 
expouses  to  pay  on  the  land  to  which  he  obtains  title;  and  he- argues  further,  that  his  son 
would  take  possesF^ion  of  land  thus  leased  by  him  from  the  Government,  without  the  possibility 
of  being  dispossessed  by  any  one  as  the  land  belongs  to  Government,  and  moreover,  his  other 
sons  could  ontain  land  on  the  same  condition  in  the  location  in  which  they  had  been  bom. 
These  rea^sons  induce  the  belief  that  it  is  better  to  hold  on  the  c)ld  tenure  than  to  take  up  and 
pay  for  a  title  which  may  go  out  of  the  family  at  the  father's  death. 

68.  It  is  unreasonable  to  expect  that  the  Government  can  continue  to  suppjj'  land  from 
generation  to  generation  for  the  native  population.  All  that  can  be  done  is  to  secure  them 
in  possession  of  what  they  have  already  obtained,  and  one  means  towards  this  end  is  to  enact 
that  in  the  case  of  landed  property  the  eldest  son,  or  in  case  of  native  marriages  the  legal  heir, 
shall  remain  in  possession  of  the  landed  property,  unless  the  original  propr  otor  shall  by 
testamentarj'  disposition,  either  before  credible  witnesses,  or  otherwise,  decide  to  the  contrary, 
in  which  case  the  testamentary  disposition  should  take  effect ;  and  it  may  be  further  arranged 
that  the  title  shall  not  be  disposed  of  to  any  one  except  a  native  of  the  location  in  which  the 
title  is  issued,  or  if  it  is  considered  better,  it  may  bean*auged  that  the  land  may  be  purchased 
"by  any  native  without  regard  to  locality.  This  restriction  would  naturally  reduce  the  value 
of  the  land,  but  woidd  retain  it  for  the  purpose  designed  liy  Government,  and  in  the  course 
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of  time  a  number  of  the  most  deserring  of  the  natives  would  rise,  while  others  of  the 
increasing  native  population  would  have  to  earn  a  livelihood  from  other  sources  than  those 
by  which  they  at  present  live. 

Local  Self  Goveknment. 

69.  I  think  this  is  a  measure  which  should  in  every  way  be  fostered  and  encouraged.  I 
believe  that  steps  in  this  diiection  have  been  taken  at  Kamastone,  in  the  Queen's  Town 
Division.  Other  institutions  similarly  situated  in  various  parts  of  the  Colony  and  Tranakei 
might  follow  the  example  of  Kamastone,  and  should  receive  from  Government  the  authoritj 
of  municipal  action,  and  even  though  such  municipal  bodies  should  not  at  the  outsel 
accomplish  all  that  is  desired,  still  it  would  be  a  beginning  which  in  time  would  add  to 
satisfactory  results. 

C.  BEOWNLEE, 

Chief  Magistrate,  East  Oriqualand. 


Remarks  on  the  Summary  of  ''Kafir  Laws 

and  Customs." 

(By  J.  KInox  Bokwe,  Loved  ale.) 


The  principle  observed  in  the  following  Bemarks,— correcting  or  adding  to  the  Suininaij 
of  Native  Government,  Laws,  and  Customs — ^has  been  that  of  adhering  to  what  was  tlu 
4tricte9t  observance  of  these  among  the  Amaxosa  Elafirs  i.e.  Gaika,  Gt;aleka,  Ndlambe,  or 
Amagqimukwebe,  previous  to  modifications  resulting  from  intermingling  with  other  tribes, 
such  as  the  Fingoes,  or  European  races,  and  adopting  some  of  their  customs.  The  names 
of  the  men  from  whom  this  information  was  gathered  are  Tshuka  Fiti,  Toto  (one  of 
Stokwe's  chief  councillors  and  messenger  of  court  in  appeal  cases  to  the  paramount  diiet 
Kreli),  Ngqaba  Balfour,  Ncheni  Cumbe,  Malayo  Dungela,  Bikiwe,  and  Besman,  all  of  wham 
had  opportunities  of  serving  under  all  the  Anmxosa  tribes,  and  I  think  there  is  every  reason 
to  rely  on  their  amendments. 

The  numbering  of  the  sections  in  these  Bemarks,  corresponds  to  the  numbering  of  the 
sections  in  the  Summary  now  under  review. 

J.  XL.  B. 

27th  April,  1881. 

OOVERXME^'T. 

1   and  2.    The  paramount  chief  is  above  law.  .power,  .life,  death,  .do  no   wran§. 

According  to  real  and  ancient  Kafir  custom,  this  is  a  mistake.  On  the  day  of  apnoint- 
ment,  that  is,  when  the  chief  becomes  of  age  (after  circumcision),  this  is  what  he  is  torn : — 
**  These  are  your  men,  or  people,  who  will  have  the  privilege  of  answering  you  when  you 
do  wrong "— (Abantu  bako  ngaba,  abaya  kukupendula  wakona).  The  men  referred  to 
here  are  the  Amapakati,  or  coimciUors,  beyond  whose  decision  the  chief  is  not  expected  to 
act.  Protection  can  always  be  had  from  them,  should  the  chief  persist  in  pressiiig  any 
judgment  adverse  to  theirs.  Civil  wars  often  arise  therefrom,  and  the  chief  dedarea  to  be 
wanting  in  aniasiko.  One  pakati^  or  more  than  one,  is  generally  recognised  as  the  grmi 
councillor  appointed  by  the  paramount  chief,  in  council,  whose  person  and  residence  is  a 
refuge  to  anyone  escaping  punishment,  and  even  the  chief  himself  dare  not  approach.  This 
pakati  has  the  privilege  of  pleading  for  mercv  on  behalf  of  the  offender. 

No  **  despotic "  right  of  government  is  allowed  in  the  Isiko  (custom)  of  the  Kafirs 
The  chief  can  do  nothing  without  consulting  the  Amapakati.  Should  a  split  arise  in  ibe 
tribe  by  departur  o  from  this  law,  the  chief  goes  after  (putuma)  that  portion  of  the  tribe  that 
leaves  him,  to  persuade  them  to  return  so  as  to  discuss  or  "  answer"  him  as  to  the  cause 
of  the  division,  till  either  side  is  convinced  as  to  who  was  on  the  right. 

3.  The  chief's  kraal  is  never  unattended  by  the  Amapakati,  they  relieve  each  other  as 
necessity  arises  for  their  going  to  their  homes. 

**  Fines  "  for  lawsuits  do  not  positively  belong  to  the  chief,  unless  those  of  the  /ttsi,  or 
blood  injury.  He  himself  maybe  given  ukupiwa  in  their  distribution;  but  to  expect  a 
regular  fee  is  a  mistake.     Ho  stands  his  **  luck ''  like  any  other  man. 

4.  Correct  generally.  On  the  occasion  to  which  the  heir  apparent  to  the  chieftainship 
is  known,  so  many  head  of  cattle  called  iwara  are  selected.  These  always  include  an  iaefu 
or  pack-ox  to  carry  the  milk-sack,  and  inkumi  or  bull.  They  are  meant  to  start  him  in  ah, 
ana  are  in  no  way  counted  as  the  ilifa  inherited  from  his  father. 

5.  Correct. 

6.  There  is  only  one  acknowledged  '^headman"  of  a  kraal,  and  he  too  is  an  umpalati,. 
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The  men  of  that  kraal  or  division  as  stated  in  par.  5,  are  his  amapakati,  forming  a  court  ta 
which  all  cases  of  that  division  are  first  taken,  and  he  only  can  appoint  a  man  to  take,  as  it  were 
a  preliminary  examination  of  that  case  and  report  to  the  headman  and  men  of  the  kraal 
assembled.  The  complainants  can  of  course  appeal  to  the  chief  against  the  headman's 
dedsion,  and  it  is  when  this  process  has  been  passed  that  the  chiefs  hearing  can  bo 
reached.  Among  tho  Amaxosa  Kafirs,  the  paramotint  chief  of  all  their  tribes  is  that  of  the 
Ocaleka  tribe — represented  now  by  Kreli — and  an  appeal  may  be  noted  against  any  other 
diiefs  decision  to  him  in  council  as  the  "  supreme  court,"  passing  through  all  the  process 
of  the  inferior  court. 

7.  Correct. 

Criminal  and  Civil  Codes. 

8.  Correct. 

9.  Correct,  but  add — confiscation  of  aU  his  property  together  with  that  of  his  relatives 
sharing  the  same  kraal  or  cattle-fold. 

10.  Correct. 

1 1 .  Correct  except  the  last  clause,  viz  : — Bui  is  expected  to  fee  ths  chief  and  his  officials. 
According  to  the  Amaxosa  customs  the  chief  and  officials  are  in  no  way  entitled  to  any  fee 
neither  is  the  aggrieved  obliged  to  give  a  part  of  any  of  the  fine  levied,  except  only  to  the 
**  XTmsila  "  or  sherifE  who  was  sent  to  enfore  the  sentence. 

12.  Compromise  in  a  civil  case  can  only  take  place  before  it  has  been  decided  by  the 
chief  or  headman,  but  not  after  it  has  been  adjudged  before  a  properly  constituted  court. 
The  clause  about  criminal  cases  is  correct. 

It  may,  however,  be  here  stated  that  the  chief  is  supposed  to  have  no  eyes^  and  con- 
sequently when  he  sees  something  g^ing  wrong  he  must  wait  till  he  is  told. 

13.  Correct. 

14.  Correct — but  it  must  only  be  in  the  case  of  that  relative  residing  in  the  same  kraal 
or  division  and  imder  the  same  chief  or  headman. 

15.  Correct. 

16.  Correct.  It  sometimes  happens  that  the  perpetrator  of  a  crime  is  imknown  to 
the  inhabitants  of  the  kraal,  though  he  may  be  a  member  of  it ;  in  this  case  if  the  crime  is 
sufficiently  proved,  they  are  collectively  expected  to  pay  the  fine  thereof.  If  they  know  him 
they  extract  payment  of  the  fine  from  him,  though  they  need  not  divulge  his  name. 

17.  Correct. 

18.  Correct.     See  Section  16. 

19.  Correct,  but  ''responsible"  does  not  mean  liability  for  payment  but  rather  in  the 
sense  of  interesting  himself  in  the  recovery  of  it  as  if  it  were  his  own. 

Marriage. 

1,  2,  and  3.  Correct. 

4.  Correct  but  not  the  last  clause,  should  she  be  left  a  widow,  and  to  explain  this  it  is 
necessary  to  make  the  following  statement : — 

By  the  payment  of  dowry  with  the  Amaxosa,  it  is  intended  to  make  and  seal  the 
relationship  thus  commenced  between  the  parties  contracting  the  marriage,  and  his  friends 
and  relations  on  the  one  hand,  with  the  friends  and  relatives  of  the  bride  on  the  other.  The 
fact  of  this  having  been  done  enables  the  mother  of  the  children  brought  up  to  have  a  claim 
on  her  friends  for  the  provision  that  may  be  necessary  afterwards  for  her  children,  a  claim 
which  she  can  enforce  by  law ;  and  this  claim  on  her  part  also  extends  to  the  friends  of  her 
husband  should  they  be  in  difficulty.     It  often  happens  that  one  of  her  children  is  brought 


child — can  bo  based  for  herself  on  the  fact  that  her  husband  paid  dowr}'.  Her  trust  of 
support  is  on  whatever  property  was  left  by  her  husband  and  such  of  his  relatives  as  may 
hup  her  provided  she  remains  with  them. 

5.  Object  to  the  word  ''purchase"  inasmuch  as  the  transaction  according  to  the 
original  usag^  among  the  Amieixosa  Kafirs — however  much  it  may  have  been  latterly 
corrupted — ^was  not  of  the  nature  the  meaning  of  which  such  a  word  conveys. 

6.  Correct. 

7.  Correct  as  far  as  the  word  ikani.  The  ikebe  is  not  known  among  the  Amaxosa  and 
not  practised  ;  it  may  be  among  the  Fingoes. 

8  and  9.  Correct. 

10.  It  is  not  necessary  that  all  demands  be  satisfied  before  the  woman  is  given  over  to 
the  man.  See  Paragraph  6.  The  ukuteleka  is  an  usage  allowable  to  the  woman  by  which 
she  can  regulate  the  conduct  of  her  husband  towards  her  and  the  hold  of  her  parents  should 
the  ikazi  not  have  been  fully  cleared.  She  runs  away  home  if  iU-used  by  her  husband  ;  or 
is  persuaded  to  do  so  by  her  own  friends  for  dowry  purposes  when  the  man  is  obliged  to 
give  something  before  he  gets  her  a^ain. 

11.  Correct,  but  also  add  that  mis  is  done  even  in  the  case  of  the  death  of  the  husband 
previous  to  the  issue  of  children  (or  if  the  children  die),  the  cattle  are  are  then  claimed  by 
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12.  Correct)  except  the  clause  oommeuciug  "miming  away  to  her  friends,  &c."  Her 
friends  have  no  right  to  demand  payment  of  cattle  for  an  injury  infUcted  on  her  person,  as 
that  right  only  betongs  to  the  chief-in-council  as  an  mzi,  case,  the  punishment  of  whidi 
is  according  to  the  seriousness  of  the  injury.  The  only  resort  of  the  mends  in  the  instance 
is  the  ukutSeka  explained  in  paragraph  10. 

13.  Correct. 

14.  Not  correct  unless  on  account  of  a  pre\'ious  promise  of  more  cattle  for  ik^ai  and  the 
demand  or  inducement  to  her  to  run  away  does  not  wait  for  the  first,  second,  or  third  child, 
but  at  any  time. 

15  and  IG.  Correct. 

17.  CoiTect.     See  pai'agraph  1 1 . 

18.  Correct.  If,  however,  the  woman  remains  with  hor  husband's  friends  with  that 
one  child,  the  cattle  are  not  restored ;  if  she  leave,  a  correflponding  pcjrtion  of  the  cattle  are 
restored. 

Divorce. 

19.  The  .Summairy  now  under  review  is  not  cori'ect  in  the  following  points  according  to 
the  Amaxosa  customs : — 

(a.)  JianenneRn,  A  man  has  no  legal  right  to  divorce  liis  wife  for  this  reason,  but  may 
take  another  wife  who  is  to  bear  children  for  her.  The  expression  is  the  second  wife  is  the 
ifadi  lahmfazi  ungaialiyo  ue,  if  the  first  wife  chooses  to  remain  notwithstanding  her  faihng. 

(JfJ  Adultery.  A  man  may  not  divorce  also  for  this  reason.  What  generally  happens 
is  that  he  leaves  his  wife  to  go  after  the  man  with  whom  she  is  carrying  on,  when  he  ciaims 
the  oattle  of  his  ikoii  from  her  friends,  and  separation  is  then  complete.  There  is  no  limit 
to  any  fine  the  husband  may  demand  for  the  guilt  of  adultery  on  his  wife. 

(f.)  Disliki.     Correct. 

(d.)  Taking  milk  out  of  (he  milk-sack.  No  divorce  can  take  place  for  this  reason,  unlesB 
this  is  done  by  a  woman  belonging  to  another  house  when  she  is  charged  with  theft  or 
witchcraft  intentions,  and  her  husband  after  being  fined  has  sufficient  cause  to  divoive  her. 
The  woman  of  this  house  though  it  is  a  little  beyond  her  place  to  take  milk  out  of  the 
milk-sack,  mav  do  it  in  oa^e  of  an  emergency,  i.e.  if  she  is  hungry,  or  a  stranger  anivee  and 
asks  for  sommiing  to  drink.  She  has  her  own  calabash  specially  provided  for  her  use,  and 
it  is  not  necessary  that  she  should  require  to  take  out  of  the  milk-sack. 

(tf.)  Sanction  of  Chief  not  necessary. 

(/.)   TFtfe  often  learei  through  iU-mage,  dielike fjeahtisg.     Correct. 

(g.)  The  cattle  and  progeny.  If  by  **  progeny"  is  meant  that  the  breed  of  these  catde 
from  the  time  of  the  giving  of  dowiy  to  that  of  the  separation  are  recovei-able  by  the 
husband,  this  is  a  mistake  as  fai*  as  the  Amaxoaa  custom  is  concerned.  The  only  progeaj 
recoverable  is  such  calves  as  accompanied  the  cows  on  the  handing  over  of  the  dowry  and  it 
some  of  the  cows  were  known  to  be  in  calf  previous  to  handing  over,  the  husband  or  his 
relatives  being  near  enough  to  note  when  and  how  many  are  bred  he  may  claim ;  other- 
wise it  is  onlj'  the  number  originally  given  which  are  recoverable. 

20.  In  all  caees  ofdiroree^  &c.     Coirect. 
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20.  Incestuous  intercoui*se  is  iiot  punishable,  unless  the  woman  was  another  man's  wife^ 
or  the  seduction  of  a  virgin,  when  a  very  heavy  fine  is  inflicted.     See  Para^praph.  44. 

A  man  may  marry  a  dieceased  wife's  sister,  on  which  case  he  may  not  give  cattle  again, 
should  he  have  already  completed  the  number  wanted  for  the  first ;  but  he  cannot  many  tiro 
sisters  at  the  same  time. 

Inueritan'ce. 

21.  CoiTeet  as  far  as  "  right-hand.*'  But  among  the  Amaxosa  Kaflirs  there  it  no  tuehe 
thing  as  a  *'  left-hand  house."  The  third  wife  is  a  branch  or  iqadi  of  the  great  or 
principal  wife ;  for  if  the  latter  dies,  the  former  stops  in  that  place  to  take  care  of  me  gieit 
"wife's  children.  Should  the  man  take  a  fourth  wife,  she  forms  the  branch  or  iqetdi  of  thi 
second  or  right  hand  wife,  who  again  has  quite  an  independent  status. 

**  The}'  will  be  attached  to  one  or  other  of  the  three  principal  hou.ses  "  is  not  correct.  It 
should  be  two  principal  houses. 

22.  and  23,  and  31  are  corrected  together  in  the  following  statement,  in^ffffinA 
as  the  Summary  of  Kafir  l^aws  and  Customs  now  under  reWew,  starts  with  a  wrong  idea, 
viz.,  that  of  **thi*ee  principal  houRes"  instead  of  only  tico^ — that  is,  of  course  according  to  the 
Amaxosa  custom.  So  that  in  explaining  the  claims  for  inheritance,  it  is  uecessaxr  to  divide 
it  under  two  heads : — 

First.  The  custom  in  the  case  of  two  or  four  wivea. 
Second.  The  custom  in  the  case  of  oulv  one  wife. 
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IsT.  IN  THB  Case  of  Fottb  Wivbs. 

(a),  Thejirst  wife  taken,  olaims  the  inheritanoe  of  all  the  property  she  found  her 
husband  in  possession  of;  that  is  to  say,  her  children  hare  the  legal  right  to  it.  Her  eldest 
son  has  a  legal  claim  also  on  the  property  of  the  third  wife,  shouM  ihe  rightful  heir  to  this 
die,  inasmuch  as  she  is  looked  upon  as  the  branch  of  the  first. 

^bj.  The  second  wife  is  known  as  the  riaht-hand  wife,  and  she  thus  gathers  property  for 
her  own  offspring.  Her  husband  consults  nis  relatives,  as  well  as  the  great  or  first  wife, 
that  she  (the  second  wife)  be  given  cattle.  A  number  is  thus  apportioned,  which  at  once 
forms  the  basis  of  her  inheritance.  To  add  to  this  nimiber  wiLl  depend  upon  the  fortunes  of 
her  husband  during  the  days  in  which  he  is  being  attended  to  by  her,  and  residing  in  her 
house ;  these  she  can  claim.  Should  the  husband  get  cattle  while  residing  with  the  first  wife, 
that  is  theproperty  of  the  house  of  the  first  wife. 

fcj.  The  third  wife,  i.^.,  the  Iqadi^  or  branch  of  the  first  wife,  gets  a  share  of  the  property 
of  the  great  or  principal  house,  on  which  she  is  dependent,  though  her  house  too  has  a 
period  of  visitation  by  the  man,  and  the  claims  resultmg  therefrom  as  explained  above.  The 
eldest  son  of  this  house  takes  the  place  of  the  rightful  heir  of  the  first  or  n*eat  house,  should 
the  son  and  heir  of  it  die,  as  well  as  claim  that  falling  under  his  own  (tmrd  wife's)  house. 

fdj.  The  fourth  is  to  the  9eeond,  the  same  that  the  niird  is  to  the  first,  viz.,  the  branch 
or  iqadi  of  the  right-hand  house. 

2nd.  in  the  Case  of  only  One  Wife. 

The  ^eater  pai*t  of  this  inheritance,  we  may  say  the  whole,  is  in  the  hands  of  the  eldest 
son,  who  IS  always  recognized  as  the  rightful  heir.  But  there  is  a  certain  lot  of  cattle  oner 
which  he  has  no  hold,  and  these  are  known  as  "  the  cattle  of  his  mother's  calabash  "—r^nkotno 
ueUliwa  lika  nini.  These  come  into  existence  thus : — His  mother  is  presented  by  her  husband 
or  her  own  father  with  some  cattle,  which  with  their  offspring  make  up  the  above  collection. 
Mnr  second  eon  only  is  the  rightful  heir  to  these.  In  fact,  he  and  his  brother  alone  have  any 
acknowledged  dalm  on  the  inheritance  of  their  parents'  property,  the  former  on  his  mother's, 
and  the  latter,  i.e,,  the  eldest  son.  on  his  father  s,  unless  such  as  had  been  given  to  other 
diSdreii  previous  to  their  parents'  death. 

24,  25,  26,  and  27  correct. 

28.  Oovrect ;  but  add  (at  dose)  ''in  ^wfaich  the  Chief  has  also  a  share  in  the  estate." 

29.  See  remark  under  paragraph  23. 

30.  Correct ;  add  also,  **  the  Chief  in  this  case  is  expected  to  take  over,  and  provide  lor 
these  children." 

31.  See  paragraph  22  and  23. 
32. 


38  and  34  correct. 


Z6  and  36  correct. 


GtJABDIANSHIP. 


Offenoes  against  the  Febson. 

37  and  38  correct. 

39.  Though  the  law  acquits,  therels  always  an  ishi  or  blood  compensation  for  behoof 
of  the  Chief. 

40.  Correct,  but  he  may  substitute  something  else  in  place  of  the  cattle. 

41.  Correct. 

42.  Correct — ^but  add — "The  fine  from  the  woman  is  recoverable  from  (1)  the  husband  if 
he  knew  of  the  matter ;  otherwise  (2)  her  own  parents  are  fined  instead ;  (3)  the  doctor ;  (4) 
the  man  who  gave  the  child  if  he  happen  not  to  have  been  the  husband." 

43.  Correct,  but  no  portion  of  the  fine  goes  to  the  Chief,  unless  the  woman  was  at  that 
time  residing  with  him. 

44.  Not  correct,  as  far  as  the  fine  is  concerned. 

Seduction  of  virgins  according  to  the  customs  of  the  Amaxosa  ancients,  generally  got 
one  of  the  heaviest  fines  inflicted  over  all  the  other  crimes.  The  whole  of  the  stock 
belonging  to  the  guilty  man  together  with  that  of  his  relatives  in  the  same  kraal  may  be 
summarily  taken  away  as  a  fine.  If  the  young  man  offers  to  marry  the  girl,  than  these  may 
be  returned  with  the  exception  of  the  number  necessary  to  ma^e  the  dowry  demanded.  6 
an  offer  to  marry  is  made,  then  the  parents  can  capture  the  whole  stock  for  the  spoliation  of 
their  child. 

45.  Correct,  but  should  be  two  head,  i,e,,  one  for  pregnancy,  and  another  for  birth  and 
bringing  up  of  the  child. 

46.  Don't  understand. 

47.  Theft  already  referred  to  in  preceding  pages. 

48.  and  49  correct. 

50.  Correct  to  as  far  as  *'  cultivated  land ; "  but  not  correct  as  to  damages  for  ill-usage 
of  cattle,  even  if  one  be  killed. 

The  law  of  trespass  and  impounding  cattle  (and  to  this  add  the  Pass  Laws,  and  Bents  or 
Taxes  of  all  kinds)  has  been  a  source  of  great  misunderstanding  between  the  races  that 
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that  practise  it,  and  the  Amaxosa  who  have  not  yet  got  used  to  it.  It  is  a  custom  that  was 
never  known  nor  practised.  A  boy  is,  as  it  were,  the  property  of  every  man,  and  should 
cattle  trespass  in  anyone's  land,  the  hoy»  who  herd  these  cattle  are  at  the  mercy  of  the  owner 
of  the  land. 

51.  Correct,  a  man  found  inside  another's  kraal,  if  at  night  especially,  may  be  killed. 

52.  and  53  correct. 

54.  Not  correct.  A  subject  may  refuse  to  obey  the  Chief's  orders,  and  fwi  render 
himself  liable  to  be  punished,  but  he  rims  the  risk  of  losing  favour  and  gain. 

55.  Correct,  add  **  Should  there  be  children  belonging  to  the  unfortunate  man,  those  are 
taken  charge  of  by  the  Chief. 

Customs. 

56.  57,  58,  59,  60,  61,  62.  All  correct. 

63.  Correct,  but  used  not  to  be  practised  in  olden  times  among  the  Amaxosa. 

64,  65,  (d(i.  CoiTCct. 

67.  Uknzila  correct.  Uktiqaha  is  not  practised  among  the  Amaxosa  for  the  rea.son 
stated  in  the  Summary,  but  rather  to  take  away  the  sticky  feeling  of  the  grease  so  often 
smeared  on  the  body  and  clothes. 

68.  Correct,  but  the  purification  or  end  of  the  days  of  mourning  is  not  counted  from  the 
visit  of  a  doctor,  but  that  of  the  Chief  who  goes  to  condole,  and  **  eat  food,"  with  the  bereaved. 
It  is  allowable  for  them  to  go  to  any  kraal  before  the  purification,  but  not  to  the  Chiefs 
kraal,  else  they  make  themselves  liable. 

69.  Swearing  by  the  Chief  or  any  other  name  is  a  voluntary  act,  it  adds  no  weight 
whatever  to  the  truth  of  any  statement  made. 

70.  Correct. 

Laws  Eelatino  to   Land. 

71.  Correct. 

72.  Correct,  but  now  pieces  broken  up  by  the  second  owner  can  be  claimed  by  the  first 
occupier,  if  they  border  his  land. 

73.  Not  correct.  If  a  man  is  of  a  troublesome  nature,  he  is  ordered  to  build  his  own 
kraal  a  little  distance  out  of  the  dwellings  of  others,  but  he  still  retains  the  garden  lots  and 
crops. 

74.  The  only  tribute,  besides  what  the  Chief  gets  on  his  visiting  or  begging  tour,  i»  d 
the  nature  of  green  food,  i.^.,  new  maize,  im/e,  and  pumpkins,  known  as  ulibo,  and  not  at  all 
of  the  nature  of  quitrent.  There  are  never  cattle  offered  for  the  voluntary  tribute  of  the 
produce.  The  ira/u  (rent  dues)  was  never  practised.  The  Chief  does  go  on  a  begging 
expedition,  but  the  host  may  or  may  not  give,  as  he  pleases.  If  he  gives  he  stands  a  good 
chance  of  s^etting  also  when  he  in  turn  goes  to  buaa,  t.«.,  to  serve  at  the  Chiefs  household. 

75.  Not  correct.  It  is  enough  if  we  man  gets  permission  of  the  house  he  arrive  at, 
either  to  pass  one  night,  or  some  days  in  that  house,  nor  is  it  necessary  to  have  to  report  to 
the  Chief  or  headman. 


All  cases  are  decided  according  to  precedent,  and  the  laws  and  customs  regulating  the 
Gk>vemment  of  the  Amaxosa  are  wus  established  through  the  chief  and  amapakaii  after 
discussion. 

J,  KNOX  BOKWE, 
Lovedale,  27th  April,  1881. 
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ANSWERS  TO  aUESTIONS  ON  CRIiaNAL  AND  CIVIL  LAW, 
MARRIAGE  AND  INHERITANCE,  LAND  TENURE  AND 
SELF-GOVERNMENT. 

fVide  Circular  No.  1,  at  Page  262^ 
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REPLIES  TO   GENERAL  OIROULAR. 


By  Capt.  Matt.  BIyth,  C.M.G.,  Chiet  Magistrate,  Transkei. 

A.— LAWS. 


REPI.XB8T0 
QUBSTIOXS. 


1.  With  the  Fingoes,  GcaJekas,  Bacas,  Basutoson  eastern  mifi  of  the  Drakensberg, 
and  Gkdkas. 

2.  By  the  chief  calling  a  meeting  of  his  tribe,  and  haying  the  proposed  law  fully 
discusfled  and  finally  decided  upon.  They  are  altered  and  added  to  in  the  same  man- 
ner, but  the  win  of  the  chief  has,  of  course,  considerable  influence.  Th^  people  have 
both  directly  and  indirectly  a  part  in  framing  these  laws. 

8.  The  chiefs,  councillors,  and  people.     They  are  not  committed  to  writing. 

4.  Kegret  that  I  cannot  understand  the  question. 

Obihikal. 

5.  /  Murder, — Punished  by  fine,  which  went  to  the  chief — about  10  head  of  cattle. 
^    Theft. — Fine  and  restitution  of  the  stolon  property. 

Assault, — ^Fine,  which  went  to  the  chief. 

Adultery, — ^Fine,  which  went  to  the  husband  of  the  woman.  Amongst  the 
Fingoes,  when  they  Hved  at  the  Tugela,  adultery  was  looked  upon  as  a  very  grave 
crime,  and  punished  with  great  teTcrity,  ae  eating  up  and  lanifihment  from  the  tribe, 
and  the  ears  of  the  man  committing  adulteiy  so  cut  that  he  would  be  recognised  any- 
where.   Amongst  the  Fetcani,  the  punishment  for  adidtery  was  death. 

Witchcraft, — ^A  man  accused  of  witchcraft  was  smelt  out  and  eaten  up  and  killed, 
but  this  could  not  be  done  without  the  direct  sanction  of  the  chief,  who  reoeived  part 
of  the  plimder.  Generally  those  sinelt  out  were  persons  of  property  only.  If  any 
spoor  was  traced  into  a  kraal  or  location,  the  occupiers  were  held  responsible,  and 
had  to  make  good  the  property  lost. 

Rape. — Punished  by  fine. 

6.  I  would  not  retain  the  native  law  in  many  of  the  above  cases,  except  the  Spoor 
Law,  whch  is  a  prrenfc  preventative  to  thieving.  The  other  crimes  are  more  suitably 
punished  by  colonial  law. 

7.  There  are  no  penalties. 

8.  Imprisonment  with  hard  labour,  lashes,  fines,  and  in  cases  of  murder  of  any 
aggravated  nature,  punishment  by  death,  should  be  carried  out. 

Punishments  of  the  above  nature  fall  directly  upon  the  person  committing  the 
crime ;  whereas,  under  the  native  law,  where  finmg  is  alone  done,  a  man  com- 
mitting a  crime  obtains  cattle  from  his  friends  to  pay  the  fine. 

9.  Chiefs,  assisted  by  councillors,  hear  and  decide  cases.  They  are  paid  by  portion 
of  the  fine  inflicted. 

10.  A  messenger  or  **  umsila'*  calls  the  accused  person  to  the  chiefs  kraal.  The 
crime  for  wliich  he  is  charged  is  told  him.  If  he  pleads  guilty  he  asks  for  mercy,  but 
they  nearly  always  deny  the  charge  ;  and  as  they  are  adepts  at  pleading  they  trust  to 
chances  and  any  faleo  evidence  to  got  off.  Witnesses  aJ%  examined  in  presence  of  the 
accused.  The  accused  can  call  any  witnesses  he  likes  for  his  defence,  who  are  duly 
heard  and  cross-questioned  by  chief  or  councillors.  The  finding  or  verdict  is  given 
at  the  termination  of  the  trial.  The  sentence  is  not  generally  made  known  until 
afterwards. 

1 1 .  Almost  any  evidence  is  allowed ;  that  of  women  and  children  is  taken. 

12.  Torture  only  used  in  cases  of  witchcraft  to  compel  the  man  accused  to  admit  his 
guilt,  and  what  poison  or  "  ubuti  '*  he  used,  and  where  he  placed  it.  Gases  frequently 
occur  in  Pondoland.     They  certainly  did  so  when  I  was  stationed  in  East  Griqualand. 

13.  Certainly  not  a  crime.     A  clever  liar  is  rather  admired. 

14.  The  greater  part  taken  by  the  chief .    Informers  are  remunerated. 

15.  A  remission  of  penalty  or  pardon  can  bo  granted. 

16.  I  am  not  aware  they  are. 

17.  The  Colonial  Law  of  Inheritance  should  not  be  enforced,  but  it  be  left  optional 
with  the  natives  whether  they  desire  to  come  under  its  operation  or  adhere  to  their 
own  law  of  inheritance.  This  is  provided  for  as  far  as  regards  Fingoes  who  hold 
certificates  of  citizenship  by  Act  No.  18  of  1864. 

Certificates  of  citizenship  are  not  now  issued  to  the  Fingoes  resident  in  the 
Transkei,  as  was  done  in  the  Colony  by  Act  17  of  1864. 

o 
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Rkpubsto 
Qoxinoirs. 

Natiyes  in  this  district  should  obtain  passes  from  their  respective  magistnilet 
here  when  they  desire  to  enter  the  Colony ;  but  it  should  not  be  made  compiilsoiy 
for  them  to  have  to  report  at  each  mag^istraoy  they  may  pass  on  their  route  to  their 
destination.  There  they  should  report  themselves  to  tiie  magistrate  and  ha;ve  thflir 
passes  endorsed ;  also  if  they  are  driving  cattle  the  number  and  deecripticm  should 
be  entered  on  their  pass. 

I  do  not  know  of  aay  colonial  law  that  presses  unfairly  on  the  naitives. 

I\irther  Reply  to   Question  No.  17  regarding  Pauee. 

I  would  suggest  whether  the  following  plan*  would  not  be  practicable  and  ex- 
pedient,  viz. : — 

That  a  certificate  of  citizenship  be  g^ven  to  all  natives  of  good  character  who 
have  advanced  somewhat  in  civilisation ;  who  are  married  men ;  who  send  their 
children  to  school,  &c.    These  natives  might  be  termed  Class  No.  1. 

Any  holder  of  tins  ticket  should  be  cmowed  to  visit  the  Colony  without  obtainmg 
any  pass.  He  should  produce  this  ticket  when  required  to  any  field-coniet  or 
constable  in  the  Colony. 

This  ticket  to  be  forfeited  by  any  grave  act  of  misconduct  on  the  part  of  the 
holder,  such  as  theft,  &c. 

All  young  unmarried  men,  all  natives  who  have  not  advanced  at  all  in  civiliied 
habits,  and  afi  natives  of  bad  character,  should  be  formed  into  Class  2,  and  should 
be  compelled  to  obtain  a  pass  from  their  magistrate  as  at  present ;  to  report  them- 
selves to  the  different  magistrates  en  route  to  their  destination,  and  on  their 
return  to  hand  in  their  pass  to  their  mafi;istrate.  But  all  natives,  inducing  those  in 
Class  No.  1,  when  driving  stock,  should  have  a  pass  for  that  purpose. 

If  anything  like  the  above  plan  were  carried  out,  the  natives  would  clearly  see 
and  understand  that  by  their  own  food  conduct  and  exertions  they  would  obtain  ce^ 
tain  direct  advantages,  and  be  released  from  some  of  the  inoonreniences  of  dais 
legislation,  and  obtain  the  full  rights  of  British  subjects.  It  would  also  lead  to  self- 
respect,  which,  when  once  estabhshed,  the  government  of  ^e  natives  would  be  an 
easy  matter. 

18.  I  think  that  the  ordinary  colonial  law  is  not  adapted  to  the  wants  of  the 
natives,  but  that  an  admixture  of  this  law  with  such  native  laws  as  are  in  aooordance 
with  humanity  and  justice,  are  best  adapted  to  the  wants  of  this  district. 

19.  The  tribunals  as  established  in  tne  Colony  for  administering  criminal  law  to 
natives  appear  suitable.  In  this  district  the  magistrates*  courts  are  sufficient  for 
certain  cases ;  but  certainly  in  this  district,  and  where  practicable  in  the  Oolonv,  when 
natives  are  tried,  a  certain  portion  of  the  jury  should  be  natives.  1^  jury  snouldbe 
partially  formed  of  certain  natives  who  are  Christians  and  well  conducted  men,  and 
who  are  possessed  of  property.  Headmen  of  locations  would  be  snitaUa  if  not  in 
any  way  connected  with  the  case.  In  this  district  I  would  not  insist  upon  all  the 
members  of  the  jury  being  Christians  ;  at  least  some  should  be. 

20.  Yes.  They  should  be  allowed  to  put  questions  to  witnesses.  They  should  boA 
advise  and  find  a  verdict.    See  answer  to  Question  19. 

21.  I  think  it  would  be  a  beneficial  measure  for  circuit  courts,  presided  over  by 
judges,  to  sit  in  territories  beyond  the  Colony,  for  the  trial  of  very  grave  criminal  cases. 

22.  Chiefs  and  headmen  should  not  be  allowed  to  decide  cases,  but  all  should  he 
brought  to  the  magistrate's  office.  There  the  chiefs  or  headmen  could  sit  as  juron 
or  assessors.  Although  some  of  tho  headmen  could  safely  and  well  bo  entrusted  with 
the  power  of  deciding  petty  cases,  others  could  not  be  so  trusted. 

28.  To  a  certain  limited  extent  it  is. 

24.  I  consider  tha^the  native  law  as  relating  to  spoors  a  good  one,  and  should  be 
maintained. 

25.  This  collective  responsibility 'is  on  the  wane.  Now  persons  committing  crimee 
are  pimished  individually  by  imprisonment,  &c,  and  not  so  much  as  formerfy  by  finely 
which  were  most  frequently  paid  by  the  friends  of  prisoner. 

26.  It  is  not  customary,  except  in  spoor  cases,  to  levy  a  fine  on  any  kraal.  When 
this  is  done,  they  arrange  amongst  themselves  how  this  fine  is  to  be  paid.  In  purefy 
native  districts,  as  Fondoland,  &c.,  this  collective  responsibility  is  fully  carried  omt 

27.  No. 

28.  The  indecencies  and  gross  immoralities  attending  the  **  intonjane  ''  and  circum- 
cision should  be  declared  ponal  offences.  I  would  allow  the  right  of  circumcision  to  be 
carried  out,  but  no  'Vhite.boys"  dancing,  &c.  The  dancing  and  giving  away  of  giib 
to  men  at  ' 'intonjane"  should  be  stopped,  but  a  man  might  be  permitted  to  kill  a  beast 
when  his  daughter  comes  of  age.  The  "  white  bo3r8"  and  i&eir  evils,  as  well  as  Uie 
"  intonjane,*'  or  the  immoralities  attending  this  custom,  have  been  prohibited  in  this 
district  for  the  last  three  years,  and  with  marked  good  results.  It  seema  but  just  and 
right  that  any  civilised  and  Christian  government  should  discounteaanoe  and  die- 

*  This  sdieme  was  submitted  by  me  to  the  Oovcrmuent  in  Letter  No.  90S  of  the  8th  Jiily»  1881.    To  tfaia  no  reply  Im  ben 

reeeiTed  by  me.~M.  B. 
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coiirage  all  iilthj  and  disgusting  and  immoral  native  laws  and  customs,  and  tibe 
best  of  the  people  gladly  welcome  these  customs  being  abolished ;  and  all  the  people 
admit  that  a  Uhristian  ^vemment  are  acting  consistently  by  so  doing.  I  believe 
in  the  Ck)lony  these  **  white  boys ''  ore  allowed.    This  should  not  be  so» 

29.  I  do  not  think  that  any  special  criminal  code  for  natives  is  needed. 

30.  Vide  preceding  answer. 

Civil. 

31.  Not  that  I  am  aware  of . 

32.  Native  laws  deal  with  any  specified  and  distinct  contract  that  may  be  broken. 

33.  Eegret  that  I  cannot  understand  question. 

34.  Do.,  do. 

35.  The  chiefs  and  councillors  deal  with  civil  cases. 

36.  By  messengers  being  sent  by  the  chief  to  enforce  any  judgment. 

37.  Not  that  I  am  aware  of. 

38.  No. 
39. 

40.  Not  necessary. 

41.  After  the  rite  of  circumcision  has  been  performed,  then  the  young  man  is  sup- 
posed to  have  attained  his  majority. 

The  fathers  of  minors  and  husbands  of  wives,  &c.,  ore  responsible,  and  can  be 
fined  for  their  acts.     Women  and  minors  are  not  recognised  by  ICafir  law. 


B.—MAEEIAGE  AND  INHERITANCE. 

Mabbiage. 

1.  Not  to  any  great  extent. 

2.  To  the  spread  of  Christianity. 

3.  No.  I  am  not  aware  that  polygamists  would  be  allowed  to  be  members  of  any 
Christian  church. 

4.  A  native  polygamist  seeking  admission  into  any  church  would  have  to  discard 
his  wives  and  have  only  one.  A  native  practising  polygamy  after  admission  into 
church  would  be  deprived  of  church  membership. 

5.  Natives  not  chujxsh  members  are  not  often  monogamists  from  choice. 

6.  I  do  not  consider  the  custom  of  "  ukulobola"  a  bad  one,  and  it  is  one  that  it 
would  be  impossible  to  do  away  with.  The  cattle  paid  as  dowry  are  a  sort  of  security 
held  by  the  father  of  the  p:irl  that  she  will  bo  properly  treated  by  her  husband,  and 
in  the  event  of  her  being  ill-treated,  she  can  return  home  and  the  husband  cannot 
claim  back  the  dowry  paid  by  him. 

7.  In  purely  Kafir  districts  a  woman's  consent  is  not  asked,  but  in  native  districts 
under  the  Government  a  woman  cannot  be  forced  into  a  marriage  distasteful  to 
her,  and  she  can  appeal  to  the  magistrate's  court  for  protection.  Some  women  have 
come  to  me  for  this  protection,  and  if  I  have  f oimd  upon  inquiry  that  their  complcdnt 
is  a  just  one  I  have  granted  them  the  protection  they  require. 

8.  See  answer  to  preceding  question. 

9.  All  the  labour  has  to  be  performed  by  the  women,  but  as  Christianity  and 
civilisation  spread  so  is  the  condition  of  the  women  improved.  In  Fingoland  many 
of  the  men  work  in  the  gardens.  All  the  ploughing  is  done  by  men.  A  woman  has 
no  discretion  in  the  matter  of  work. 

10.  Amongst  the  heathen  natives  the  woman  is  regarded  as  the  chattel  of  the  hus- 
band, and  merefore  her  condition  is  servile. 

11.  No. 

12.  No.     An  aged  man  often  marries  voung  wives. 

13.  If  the  woman  is  very  badly  treated  she  can  return  to  her  father.  No  other  kind 
of  divorce  is  recognised  imder  which  a  woman  can  leave  her  husband,  but  the  latter 
can  drive  his  wife  away  for  any  reason,  but  he  then  has  no  claim  for  the  restitution 
of  his  dowry. 

14.  Not  a  particularly  happy  one ;  there  is  a  good  deal  of  jealousy  and  ill-feeling. 

15.  The  cattle  pass  to  the  father  of  the  woman,  and  at  his  death  the  cattle  pass  to 
his  eldest  son. 

16.  Should  the  father  so  act  the  first  husband  would  claim  the  dowry  paid  by  him. 

17.  These  customs  should  be  sanctioned.  The  natives  are  not  sufficiently  advanced 
to  make  it  either  safe  or  wise  to  abolish  these  customs  by  law.  The  spread  of  Chris- 
tianity and  civilisation  will  in  process  of  time  raise  the  people  from  these  customs. 

18.  I  would  recommend  that  these  cases  should  be  settled  by  the  resident  magis- 
trates, assisted  by  a  jury  of  native  headmen. 

19.  If  polygamy  were  sanctioned  I  cannot  see  that  bigamy  could  be  considered  a 
crime. 

o  2 
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20.  No. 

21.  No.  In  Natal  heathenism  and  native  barbarism,  with  its  attendant  evil  customs, 
are  far  more  rampant  than  in  this  Colon}'.  The  natives  there  do  not  generally  wear 
clothing,  an4  have  few  wants.  In  this  country  civilisation  has  created  wants,  and  thus 
given  a  stimulus  to  labour. 

22.  A  Least  is  killed,  and  that  is  considered  to  bind  the  marriage.  Also  after  mar- 
riage a  beast,  called  '*  ubulunga,"  is  given  by  the  father  of  the  woman  to  her.  This 
is  her  own  property. 

23.  Dowry  cases,  maniage  cases,  and  custody  of  children,  are  decided  by  the  magis- 
trates in  accordance  with  native  law,  so  far  as  it  is  consistent  with  humanity  and  justice. 

24.  It  might  and  would  be  right  for  the  higher  courts  of  justice  to  refuse  to  recog- 
nise the  ciistom  of  **ukuloboIa"  and  polygamy.  But  it  would  be  a  proper  com- 
promise for  thv'^  (Jovemment  to  direct  magistrates  to  settle  such  cases  in  accordance 
with  equity  and  justice. 

25.  The  proper^  of  a  deceased  person  passes  to  his  eldest  son.  The  natives  who 
have  more  than  one  wife  have  two  houses,  the  chief  house  and  the  right  hand  house ; 
and  during  the  lifetime  of  the  man  he  places  certain  property  for  the  use  and  to 
become  the  property  of  these  respective  houses.  The  eldest  son  of  the  chief  house 
inherits  the  proport}'-  of  that  house  at  the  decease  of  his  father,  and  the  eldest  son  of 
the  right  hand  house  inherits  the  property  in  that  house.  Should  either  of  them  die 
the  next  eldest  brother  succeeds  them. 

There  are  but  few  disputes  under  the  Native  Law  of  Inheritance,  which  is  well 
understood  and  liked  by  the  natives.  No  woman  can  inherit  any  property,  Willi 
are  not  often  made.  Chiefs  or  headmen  do  not  interfere  in  this  matter.  If  the  heir 
is  a  minor,  guardians  are  appointed  ;  gonercdly  the  brother  of  the  deceased  man.  A 
meeting  of  Fingo  headmen  was  held  here  lately  to  discuss  the  question  of  gtiardians, 
&c.,  and  it  was  unanimously  agreed  to  ask  the  Government  to  allow  an  Orphan  Cham- 
ber to  be  formed  of  five  or  six  of  the  best  headmen  in  each  district  to  sit  with  the  magis- 
trate once  a  month  and  see  that  estates  were  properly  administered. 

The  above  matter  has  been  abready  laid  before  the  Government. 

26.  Yes. 

27.  The  natives  are  perfectly  satisfied  with  their  own  Law  of  Inheritance,  and  are 
very  sensitive  of  any  change.  Act  18  of  1864  is  not  clearly  imderstood,  and  the 
natives  do  not  like  what  they  think  is  a  Goverximent  interference  in  their  affairs.  Also 
a  succession  duty  is  charged. 

28.  I  consider  the  Act  a  good  one.  It  is  not  generally  understood.  I  cannot  sug- 
gest any  alteration  that  would  make  it  more  acceptable. 

29.  Succession  to  property  has  been  regulated  by  their  native  law,  and  arranged 
amongst  themselves. 

30.  Ajb  the  natives  are  raised  in  civilisation  they  will  better  appreciate  the  well  in- 
tentioned  attempt  on  the  part  of  the  Government  to  legislate  for  tlieir  wants. 

31 .  It  is  correct  that  according  to  Kafir  law  a  female  can  inherit  nothing.  For  some 
years  past  it  has  been  the  custom  in  Fingoland  that  when  a  man  dies  leaving  a 
widow,  she  can  go  to  her  fathers,  and  the  dowry  paid  for  her  cannot  be  claimed  by 
the  friends  of  the  deceased.  Should  there  be  children  by  the  marriage,  the  widow  and 
the  children  live  at  the  kfaal  of  the  deceased  person.  She  is  not  handed  over  to  any 
relatives  of  the  deceased  to  live  vdth  them  as  their  wife. 

I  do  not  tMnk  that  it  would  be  at  all  proper  to  sanction  such  an  evil  custom. 
I  found  no  difficulty  in  Fingoland  in  putting  a  stop  to  such  a  custom.  The  head- 
men discussed  the  matter  at  a  public  meeting,  and  agreed  willingly  that  it  should  no 
longer  be  carried  out. 

32.  Natives  are  naturally  attached  to  their  customs,  which  have  been  in  vogue 
amongst  them  for  many  years.  Some  customs  are  good,  some  evil.  These  last  should 
not  be  allowed  or  sanctioned  in  any  way  by  the  Government. 

33.  As  the  natives  advance  in  civilised  habits  and  Christianity  they  have  less  attach- 
ment to  their  native  customs. 

84.  But  few  Christian  or  civil  marriages  take  place  before  magistrates. 

35.  A  marriage  made  before  a  magistrate  would  place  the  woman  in  a  better  condition 
regarding  her  civil  rights  than  any  marriage  contracted  imder  purely  native  law  or 
custom.  Before  conti*acting  such  marriage  the  man  would  have  to  put  away  and 
make  provision  for  his  other  wives.  In  the  event  of  the  man  reverting  to  polygamy, 
the  woman  he  had  married  by  civil  contract  before  a  magistrate  cotdd  proceed  against 
her  husband  for  a  divorce,  and  obtain  a  x)roper  settlement  and  control  of  children. 

36.  Vide  preceding  answer. 

37.  That  they  should  register  their  one  wife,  and  that  this  mamage  should  be  eon- 
tiaeted  before  the  magistrate  or  church  missionary'.  I  do  not  see  that  anything 
more  can  be  done  than  by  allowing  magistrates  of  native  districts,  with  the  assist- 
ance of  a  native  jury,  to  settle  disputes  that  may  arise. 

38.  I  should  not  interfere  at  present.  If  natives  wish  to  legalise  their  marriages  in 
accordance  with  colonial  law  they  have  full  opportunities  of  doing  so. 
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39.  Not  interfere  at  present. 

40.  At  present  in  this  district  disputes  arising  from  the  native  law  of  dowry  and 
inheritance  can  he  settled  in  the  magistrate's  court. 

41.  Polygamy  is  certainly  an  ohstade  in  the  way  of  advancement.  The  practical 
evils  are  patent. 

42.  Ohuvch  rule  has  done  much  to  aholish  this  practice. 

43.  No  status  whatever,  except  as  the  daughter  of  her  father,  who  in  time  expects 
some  cattle  to  be  paid  for  her.  In  purely  native  distncts  she  would  have  no  voice  in 
her  marriage.  In  this  district  she  would  and  could  not  be  compelled  to  many  any 
man  against  her  inclination. 

44.  I  should  not  interfere  at  present. 

Inheritance. 

45.  A  native  British  subject  could  will  his  property  away  if  he  so  desired,  so  long 
as  the  disposition  of  his  property  was  in  accordance  with  colonial  law.  It  is  rarely  if 
ever  done,  nor  does  the  testator  desire  to  depart  from  the  Native  Law  of  Inheritance. 

46.  It  is  rarely  if  ever  used. 

47.  Before  a  native  could  marry  according  to  colonial  law  he  would  have  to  put 
away  and  make  provision  for  any  wives  he  might  have  under  native  law.  By 
marrjnng  a  woman  under  colonial  law  she  would,  have  her  full  civil  rights  under 
the  colonial  law. 

48.  I  woidd  make  it  a  criminal  offence.  Some  protection  shoidd  be  given  to  his  legal 
wife. 

49.  The  eldest  son  succeeds  to  his  father's  property  if  belonging  to  the  chief  house  ; 
if  of  the  right  hand  house,  to  the  property  in  that  house. 

50.  No. 

51.  By  the  forming  of  an  Orphan  Chamber  board  as  previously  suggested  by  me. 

52.  I  do  not  see  that  anything  can  be  done  at  present  than  by  preventing  any  imdue 
pressure  Ijeing  brought  upon  the  woman  to  marry  a  man  against  her  desire. 


C— LAND  TENURE. 

1 .  The  land  belongs  to  the  paramount  chief,  who  subdivides  it  amongst  certain 
sub-chiefs  and  headmen,  who  in  their  turn  allow  the  coumion  people  to  settle  upon 
and  cultivate  it.  Each  individual  looks  to  his  own  partic.iiar  chief  or  headman, 
takes  liis  cases  to  him,  and  renders  him  military'  service  when  required.  In  fact  it  is 
much  like  the  old  feudal  system. 

A  chief  could  not  dispossess  a  sub-chief  of  land  except  from  act  of  rebellion, 
&c.,  and  the  chief's  power  over  the  land  is  limited  b}'  the  sub-chiefs  and  councillors. 

2.  Many  years  ago  the  whole  of  the  coimtry  between  the  Kei  and  Umzimkulu  was 
divided  amongst  three  tribes,  viz.,  the  Pondo  tribe,  imder  the  Chief  Eakn ;  the 
Tembu  tribe,  under  Umtirrara ;  and  Gcaleka  tribe,  under  Hintza.  Their  boun- 
daries were  defined  and  acknowledged  to  a  certain  extent  amongst  themselves,  but 
there  were  endless  wars,  &c. 

In  1872  a  commission  went  through  Kafirland  and  laid  down  certain  boundaries 
which  should  be  maintained  for  the  future,  but  these  have  not  been  rigidly  kept,  and 
great  dissatisfaction  has  resulted. 

3.  Yes,  acknowledged,  but  each  tribe  was  constantly  making  war  on  the  other. 
Then,  of  course,  boundaries  were  not  respected. 

4.  Vids  reply  to  Question  No.  1 .  A  man  had  garden  ground  so  long  as  he  cultivated 
it.     Grazing  rights  were  held  in  common  by  mutual  imderstanding. 

5.  Vide  reply  to  Questions  No.  2  and  No.  3.  Every  tribe  almost  has  some  grievance 
about  land  now,  except  the  Fingoes  and  Idutywa,  where  the  boundaries  are  clear 
and  defined. 

C.  Only  a  small  number  of  ten   acre  lots  have  been   given  to  the  Gaikas.     The 

natives  generally  do  not  like  these  grants,  except  in  cases  were  natives  are  civilised. 
In  the  answers  to  questions  addressed  to  chief  magistrates,  I  have  endeavoured 
to  enter  fully  on  this  subject.  I  may  rei>eat  that  I  would  not  compel  a  native  to  take 
out  a  title  for  his  individual  lot,  but  I  woidd  leave  it  optional,  and  grant  the  title  to 
the  place  where  the  man  has  already  cultivated,  built,  or  planted,  and  enclosed ;  and 
there  are  many  instances  where  this  has  been  done  in  Fingoland.  I  would  not 
attempt  to  place  them  in  villages  close  together,  or  give  them  their  garden  lots  along 
side  each  other. 

7.  When  granting  an   individual  title,   a  clause  should  be  inserted  that  no  sale 

could  be  effected.  Were  this  allowed,  many  of  the  natives  would  sell  at  once  and 
become  restless  and  dissatisfied  vagrants.  What  is  wanted  is  to  anchor  the  people 
to  the  soil. 
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8.  The  system  of  granting  individual  titles  has  partiallj  been  carried  out  in  the 
Colony.  In  tho  Transkei,  locations  are  laid  out,  people  are  settled  on  them,  and  a 
headman  is  placed  in  charge  of  the  location. 

9.  I  would  give  as  much  security  to  the  holders  of  the  land  as  possible,  and  cer- 
tainly as  British  subjects  no  obstade,  I  presume,  could  be  placed  in  their  way  o! 
purchasing  what  land  they  might  desir^  at  public  auctions,  Ac.  The  possession  of 
property  does  more  than  anything  else  to  wean  the  possessor  of  the  same  from  die 
influence  of  his  native  chiefs,  and  renders  him  a  respectable  and  law-abiding 
citizen. 

10.  I  think  it  an  excellent  plan,  and  should  certainly  be  carried  out  where  practic 
.able,  and  suitable  sites  could  be  obtained.     First  this  should  be   done   in   localities 

adjoining  the  mcdu  roads. 

11.  A  sufficient  commonage  should  be  attached  to  each  township.  At  present  I  do 
not  think  it  would  be  advisable  to  take  any  land  from  natives  and  grant  it  to 
Europeans  for  farms. 

12.  On  this  side  of  the  Umtata,  I  would  not  uUow  a  chief  to  have  any  voice  in  the 
direct  management  of  his  people,  except  through  the  magistrate. 

A  judicious  administratcnr  would  make  a  point  of  calling  the  native  chief  con- 
stantly to  his  ofi^e,  consulting  with  him,  and  really  govern  the  people  through  the 
chiefs  and  headmen.  In  Pondoland,  &c.,  it  would  be  very  difficult  to  work  with  the 
chiefs  at  present. 

13.  The  whole  question  is  a  very  difficult  one,  ajid  it  would  be  difficult  to  lay  down 
a  general  rule,  so  much  depends  upon  the  tribe,  character  of  chiefs,  &c. 

14.  I  would  make  the  title  imalienable.  It  would  to  aU  good  men  render  the  property 
more  valuable.  In  certain  special  cases  Government  might  purchase  the  land  so 
granted. 

15.  It  would  lead  to  many  selling  their  land  and  rambling  over  tho  country  trying 
to  get  some  more  land  for  nothing. 

16.  I  would  not  allow  the  land  to  be  given  as  security  for  a  mortgage,  except, 
perhaps,  to  the  Government,  should  it  be  deemed  advisable  to  make  any  advances  to 
build  nouses  of  a  substantial  nature,  irrigation  works,  &c. 

17.  That  he  holds  the  title  from  the  Government,  and  that  he  has  to  pay  a  certain 
quitrent,  say  £  1 ,  for  his  arable  lot.  That  his  title  could  only  be  forfeited  by  disloyalty 
and  joining  in  any  rebellion  against  tho  Government. 

18.  From  ten  to  fifteen  acres,  and  right  to  commonage. 

19.  I  do  not  think  so.  In  years  to  come,  when  it  is  to  be  hoped  the  people  have 
advanced  in  civilisation  to  a  far  greater  extent  than  at  present,  it  might  tnen  be  wise 
to  make  a  change.     At  present  only  the  bad  would  sell. 

20.  I  think  the  principle  of  setting  a  standard  to  which  a  man  is  invited  to  attain  an 
excellent  one,  and  it  would  be  highly  appreciated  by  the  natives,  and  they  would 
understand  the  wisdom  of  the  Government  in  so  acting.  It  is  on  the  principle  of 
levelling  up,  and  not  down,  which  I  fear  has  prevailed.  A  native  should  feel  that  bj 
his  own  exertions,  industzy,  and  good  conduct,  he  can  attain  to  the  fullest  rights 
and  privileges  enjoyed  by  any  white  man.  A  powerful  incentive  is  at  once 
supphed. 

21.  I  think  the  question  of  titles  registry,  if  same  could  be  carried  out  at  each 
magistracy.  At  first,  perhaps,  an  extra  aerk  would  have  to  be  appointed.  If  that 
plan  is  not  considered  expedient,  a  registry  office  could  be  kept  at  the  chief  maeis- 
trate's  office  in  each  district.  Perhaps  this  would  be  the  better  plan.  I  would  subject 
them  to  as  few  charges  as  possible,  say  a  half-crown  stamp. 

22.  I  would  give  every  facility  to  the  transfer  of  land  to  the  heirs  of  a  deceased 
native.  It  might  be  arranged  at  the  local  magistrate's  office.  A  small  payment,  say 
2/6,  might  be  charged. 

23.  Heathen  and  uncivilised  natives  object  to  individual  titles.  The  chiefs  also  see 
that  were  individual  titles  carried  out  their  hold  upon  the  people  is  considerably 
lessened. 

24.  In  any  case  the  expense  incident  to  the  issue  of  titles  should  be  as  small  as 
possible.  It  is  desired  that  natives  accept  these  titles,  and  it  is  believed  that  it  is  a 
benefit  to  the  Government.  It  would  hardly  be  fair  to  charge  the  native  heavily  for 
doing  what  we  want  him. 

25.  I  have  no  knowledge  of  the  operation  of  this  Act. 

26.  A  lease  would  not  be  understood.  To  make  the  grant  valuable  you  should  make 
it  the  absolute  property  of  the  holder. 

27.  I  think  the  present  machinery,  viz.,  magistrates  and  chief  magistrates,  can 
report  to  the  (Government  upon  this  question  when  required.  The  establiahment  of 
courts  in  any  district,  in  which  the  administrators  of  ike  law  in  those  diatriots  have  no 
voice  or  standing,  tend  much  to  confuse  the  natives  and  do  no  practical  good. 

28.  A  oourt,  comi>osed  of  the  chief  magistrate  and  magistrates  of  any  diatriotB, 
might  hear  and  setUe  cases  of  the  kind,  and  some  of  the  most  advanced  and  inteUi- 
gent  of  the  natives  might  be  placed  on  the  same.     This  would  give  confidenoe. 
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1 .  By  chiefs,  sub-chiefs,  oounoiUon,  and  people.  The  individualmembers  of  atribehare 
considerable  power  in  influncing  and  determining  the  power  and  policy  of  their  chief. 

2.  The  owner  and  head  of  a  Kraal  is  responsible  for  that  kraal ;  then  the  sub-chief 
or  headman ;  then  the  chief.    A  chain  of  responsibility  is  thus  established. 

The  head  of  a  kraal  can  inquire  hbio  cases  arising  from  the  conduct  of  any  one 
at  that  kraal.  He  then  reports  the  matter  to  the  sub-chief,  but  he  can  settle  any 
case  of  not  great  importance,  where  the  facts  of  the  case  are  admitted,  and  can  arrange 
what  fine  is  to  be  paid.  The  sub-chief  has  higher  powers ;  then  the  chiel.  In  the 
sub-courts  the  parties  in  any  suit  can  appeal  to  the  chief. 

3.  They  have  judicial  as  well  aa  exeoutiTe  power.  Under  purely  native  law,  no 
doubt,  gross  cases  of  oppression  arise.  I  think  that  headmen  and  chi^  nhould  be 
brought  to  the  office  as  much  as  possible,  and  be  induced  to  take  an  intellige^  part 
in  the  government  of  the  country  m  which  they  reside.  I  do  not  think  iiawould  be 
advisable  to  delegate  entirely  administrative  powers  to  any  chief  or  headman. 

4.  No,  except  that  scone  of  these  questions  formed  a  discussion  amongst  those 
interested,  and  were  decided  according  to  common  convenience  by  themsdves.  A 
Kafir,  when  selecting  the  site  of  a  kraal,  looked  to  its  being  on  a  dry  sub-soil, 
fi^neraUy  facing  the  morning  sun,  near  good  water,  and,  living  so  isolated  a&' 'their 
kraals  are,  they  are  naturally  healthy.  No  filth  is  allowed  at  any  kraal.  The  cattle 
kraal  is  always  below  their  own  dwdlling  huts. 

5.  Certainly. 

6.  Not  that  I  know  of.  In  Fingoland  they  understand  combining  together  to  carry 
out  any  public  work. 

7.  I  cannot  say. 

8.  I  have  always  noticed  a  voxy  strong  desire,  more  particularly  when  I  had  good 
oppoortunities  of  doing  so  in  Fingoland  as  magistrate  there  from  1869,  and  I  always 
did  my  best  to  encourage  that  desire,  of  course  sulK>rdinate  to  the  Gk)vemment.  In 
every  vMe  the  more  the  people  became  interested  in  their  government,  and  felt  that 
they  had  a  voice  in  it,  so  much  the  more  ever^'thing  prospered.  We  had  meetings 
in  Fingoland,  who  passed  reg^ulations  to  limit  the  evil  of  beer-drinking ;  to  put  a  stop 
to  the  evil  customs  of  ^'intonjaner''  or  the  horrid  indecencies  attenduig  it ;  to  forbid 
the  '*  white  boys  **  carrying  away  girls  by  force,  or  **  ukutwala  "  ;  to  prevent  a  widow 
being  handed  over  as  a  wife  to  her  deceased  hiisbaud's  relatives  ;  to  prevent  the  spread 
of  infectious  diseases ;  to  raise  money  for  road  making,  &o.  In  1871  about  £700  was 
raised  almost  entirely  from  the  natives,  and  a  road  was  opened  up  to  the  Komgha  and 
King  William's  Town,  and  other  roads  constructed.  To  raise  a  sum  of  money  to  have 
an  industrial  institute  in  Fingoland,  more  than  £3,000  was  raised.  In  East  Chiqua- 
land  this  system  was  carried  out,  but  not  to  such  an  extent,  but  the  principle  was  fully 
recognised  and  successful.  I  think  that  in  thus  nutting  matters  of  interest  to  the  district, 
and  giving  them  not  only  a  voice  but  a  control  in  the  management  and  carrj-ing  out 
of  these  things,  every  possible  good  must  result. 

9.  No,  except  that  all  matters  relating  to  the  district  should  be  fully  discussed  at  a 
meeting  held  at  the  magistrate's,  and  a  vote  taken. 

10.  Certainly.  They  have  been  placed  on  a  committee,  and  would  give,  to  a  certan 
extent,  an  independent  vote,  and  as  they  advanced  in  ci^-ilisation  they  would  naturally 
take  more  interest  and  be  more  independent.  Some  guidance  from  Europeans  who 
desire  the  welfare  of  the  people  is  advisable  and  necessary  at  present. 

1 1 .  Most  certainly,  and  great  value  would  be  attached  to  this  principle  of  voting. 
Yes,  I  would  give  it  at  once,  after  fully  explaining  the  whole  question  to  the  people. 

12.  Innovations  are  taking  place  every  day  almost,  and  appeals  to  Supreme  Court. 
And  the  many  changes  of  the  Oovemment,  I  presume,  is  a  necesssity  under  Bes- 
ponsible  Oovemment.  A  half-way  position,  as  it  were,  between  the  old  system  and 
the  new  it  a  dangerous  one.  I  would  give  full  rights  to  the  people,  but  the  magis- 
trates should  be  considered  as  the  head  of  their  respective  districts,  so  that  meetings, 
&c.,  could  all  be  held  at  the  ofiice ;  of  course,  all  subsen-ient  to  the  GK>vemment  as 
Paramount  Chief.  The  success  or  otherwise  of  managing  native  districts  depends 
almost  entirely  upon  the  administrative  skill  and  character  of  the  magistrates. 

13.  Such  a  system  would,  I  consider,  be  both  practicable  and  advantageous. 

14.  I  consider  that  the  ends  of  justice  would  be  materially  advanced  S  natives  were 
associated  in  its  adnunistration,  both  as  assessors  and  jurors.  When  magistrate  in 
i^goland,  where  I  decided  thousands  of  cases,  in  every  instance  I  found  it  work 
welL    I  have  pressed  upon  the  magistrates  the  importance  of  carrying  out  the  system. 

15.  I  do  not  mink  that  these  districts  are  sufficiently  advanced  for  the  establishment 
of  divisional  councils. 

16.  I  believe  that  if  some  of  the  most  advanced  of  the  natives  were  formed  into 
school  boards  good  would  result.  The  difficulty  would  be  jealousies  arising  from 
different  denominations.  It  would  be  practicable  if  all  schools  were  directly  under 
the  Government  as  undenominational  schools. 

17.  I  do  not  think  that  native  laws  and  customs  woidd  be  necessary  to  secure  the 
proper  working  of  school  boards,  or  would  interfere  with  them. 
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81.  The  natives,  as  a  body,  would  dislike  much  beinfi^  obliged  to  build  their  huts  in 

villages  or  streets.  When  any  township  is  establishea  erven  might  be  sold  to  natives, 
and  then,  when  building  on  them,  they  might  be  obliged  to  build  their  houses  with 
order  and  regularity,  but  I  would  certainly  not  recommend  compulsion  in  moving 
them  from  their  present  abode  into  villages.  The  opposition  and  iU-f eeling  that  would 
be  caused  by  sucn  a  step  would  be  too  great,  and  evil  would  result.  I  do  not  think 
that  it  woidd  be  wise  or  expedient  to  interdict  the  building  of  the  round  hut.  Very 
many  of  these  huts  have  doors  and  windows,  and  square  houses  are  being  built,  and 
in  timn  will  be  more  adopted. 

19.  T  would  cei'tainly  not  charge  more  for  a  square  house  than  a  hut.     The  natives 

would  not  understand  it,  and  it  would  tend  to  prevent  square  houses  being  built. 

30.  lu  certain  cases  it  might  bo  advisable  to  advance  money  to  natives  to  build 

better  houses  and  to  make  water  furrows.  But  the  natives,  certainly  of  Fingoland, 
are  well  to  do,  and  can  afford  themselves  to  carry  out  these  improvements  ;  and  the 
more  natives  stand  alone  and  can  be  made  to  act  independently  the  better.  It  is  a 
fatdt  in  their  character  leaning  too  much  on  the  Gk)vemment  and  others  to  do  every- 
thing for  thenf. 

21.  Any  encouragement  in  this  direction  will  have  a  good  effect.  At  the  last  Trans- 
kei  Agricultural  Society's  Show,  held  in  1880,  prizes  were  given  for  the  best  hoiu^. 
nimiber  of  trees  i)lanted,  cultivation  of  land,  &c. 

22.  I  have  found  them  take  a  very  intelligent  interest  in  agriciJtural  societies. 
In  1872  or  1873  the  first  agricidtural  show  was  held  in  the  Transkei,  and  again  in 
187'),  1879,  and  1880.  The  headmen  are  placed  on  the  committee,  are  made  judges, 
&c.  The  Grovernment  grant  £100  per  annum  to  the  Transkei  Agricidtural  Society. 
The  European  residents  in  the -country  render  every  assistance.  It  would  be  well  to 
have  samples  of  difiPerent  products,  improved  implements,  seeds,  &c. ;  and  short  papers, 
printed  in  Kafir,  on  the  cultivation  of  cereals,  tobacco,  management  of  stock, 
also  tree  planting,  &c.,  might  be  distributed  with  advantage.  Much  good  also  might 
be  done  by  having  an  experimental  garden  where  young  fruit  trees  and  forest  trees 
might  be  grown,  &c. 

23.  Most  certain! f/.  It  is  so  at  present  in  this  district,  and,  (ronsidering  the  diffi- 
culties attending  the  prevention  of  the  sale  of  spirits,  it  is  well  carried  out,  and  it  is 
the  desire  of  all  the  best  of  the  natives  that  liquor  should  not  be  sold  in  thoir  district. 
The  difficulties  are  that  natives  can  cross  the  Kei  bridge,  or  elsewhere,  in  the  Colony, 
and  buy  what  spirits  they  want.  Wore  canteens  estabUshed  in  this  district,  utter  ruin 
would  be  the  result.  It  is  a  difficult  question,  and  a  uniform  system  should  be  estab- 
lished in  aU  districts.  Some  years  ago  I  had  a  meeting  in  Fiugoland  on  this  subject, 
and  a  veiy  large  majority  of  the  natives  desired  that  liquor  should  not  be  sold  in  their 
district,  and  this  wish  was  carried  out. 

MATT.   BLYTH, 
Chief  Magistrate,  Transkei. 

Enhlambi,  Transkei,  Sept.  28th,  1881. 


By  Major  Elliott,  C-M.G.,  Chief  Magistrate,  Tembuland  Territory. 
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1.  Formerly  officer  in  Her  Majesty's  Eoyal  Marine  Force.  Travelled  through 
various  parts  of  South  Africa.     Chief  Magistrate  of  Tembuland  since  1877. 

2.  Native  laws  are  of  very  ancient  origin.  They  have  been  modified  to  a  slight 
degree  from  time  to  time  by  tlie  wiU  of  the  chiefs  and  councillors.  So  far  as  I  can 
learn,  no  material  or  sweeping  changes  have  taken  place  within  the  recollection  of 
living  men.     Natives  are  very  conservative  as  to  laws  and  customs. 

3.  The  people  are  the  repositors  of  the  laws.  They  are  not  committed  to  T^-riting, 
and  ai'e  therefore  traditional. 

4.  Native  customs  recognise  distinction  between  criminal  and  civil  cases.  Criminal 
cases  according  to  Kafii*  law  comprise  murder,  incest,  assaults,  and  all  other  offences 
against  the  subject.  All  other  crimes  are  rated  as  civil  cases.  The  criminal  offences 
above  mentioned  cannot  be  compounded.     There  is  no  civil  romedj'  in  a  criminal  case. 

5.  It  is  impossible  to  define  every  crime  with  exactness,  as  every  conceivable  crime 
is  committed  bj'  natives.  In  criminal  cases,  as  specified  in  answer  to  (question  four 
(4),  the  fine  goes  to  the  chief  of  the  tribe.  In  all  other  cases  the  whole  of  the  fine, 
with  the  exception  of  court  fees,  goes  to  the  injured  person.  Penalties  are  regulated 
by  the  chief  and  councillors. 

6.  Capital  punishment  or  imprisonment  have  no  place  in  native  law.  The  only 
l^enalty  known  is  that  of  fine.  If  the  case  is  very  aggravated,  the  offender  is  **  eaten 
up,"  or,  in  other  words,  deprived  of  all   his  i)ossessions.      All  other  offences  are 
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punished  by  fine,  according  to  the  supposed  magnitude  of  the  crime.  I  think  it 
expedient  to  retain  all  native  laws  that  are  not  absolutely  opposed  to  justice  and 
humanity.  My  reasons  are:  Ist.  Existing  native  laws  are  fairly  well  adapted  to 
the  oondition  and  requirements  of  the  people.  2nd.  They  will  obstinately  resist  any 
attempt  to  break  down  1;|heir  laws  and  customs.  3rd.  It  would  be  most  injudicious 
to  frame  laws  that  would  either  be  a  dead  letter,  or  would  have  to  be  enforced  at  the 
point  of  the  bayonet. 

7.  None  whatever,  excepting  for  trespass  upon  cxiltivated  lands,  which  is  pimished 
or  condoned  by  the  infliction  and  payment  of  a  small  fine. 

8.  For  a  time  the  penalty  for  aU,   excepting  very  grave  offences,  should  be  fine 
(that  understood  by  the  natives).     Grave  offences  might,  however,  be  punished  by  im- 
prisonment with  hard  labour.     Beason — this  system  of  punishment  would  be  under 
stood  by  the  natives. 

9.  Offenders  are  tried  by  a  tribunal  composed  of  the  chief  and  councillors,  who 
virtually  form  a  jury.  All  evidence  is  most  patiently  listened  to,  no  matter  how 
lengthy  or  irrelevant  it  may  be.  The  accused  defends  himself  in  person  or  by  deputy, 
whichever  he  may  elect.  When  the  case  is  concluded,  the  councillors  give  their 
opinion,  and  the  chief  decides.  The  administrators  are  appointed  by  the  chief,  and 
remunerated  by  receiving  a  portion  of  the  fine  imposed. 

10.  I.  The  accused  is  summoned  by  messenger  from  the  chief  to  attend. 
II.  The  pleading  is  made  in  the  defence. 

.  m.  The  witnesses  are  examined  by  the  councillors.     The  parties  to  the  suit 
may  suggest  questions,  but  cannot  put  them  directly. 

IV.  The  accused  person,  who  is  competent  to  give  evidence  on  his  own  case, 
either  defends  himself  or  deputes  a  friend  or  relative  to  do  so. 

V.  The  finding  and  verdict  is  recommended  by  the  councillors.     The  sentence  is 
pronounced  either  by  the  chief,  or  a  councillor  deputed  by  him  for  the  purpose. 

1 1 .  All  evidence  is  heard.  Much  weight  is  given  to  the  evidence  of  informers  and 
accomplices.  Some  weight  is  given  to  the  evidence  of  the  accused ;  little  weight  to 
the  evidence  of  wives,  or  women,  as  they  are  supposed  to  be  influenced  almost  en- 
tirely by  their  husbands  or  relatives.  Great  weignt  is  attached  to  the  evidence  of 
children,  if  it  is  procured  before  they  have  been  tampered  with. 

12.  No  form  or^torture  is  acknowledged  by  Kafir  law. 

13.  Giving  of  false  testimony  has  no  acknowledged  punishment,  although  it  is  some- 
times inflicted  in  glaring  cases. 

14.  First  part  of  question  is  answered  in  Question  5.  Informers  are  entitled  to  a 
remuneration  from  the  person  who  wins  the  case. 

16.  Pardon  or  remission  of  penalty  rests  with  the  chief. 

16.  Crimes  are  not  prescribed.     No  lapse  of  time  is  a  bar  to  prosecution. 

17.  No  colonial  laws  are  in  force  in  this  territory,  excepting  where  Europeans  are 
concerned. 

18.  I  think  general  law  is  preferable.  Laws  relating  to  all  natives  should  be 
assimilated  as  much  as  possible,  which  could  only  be  effected  by  a  general  law. 

19.  All  criminal  cases,  excepting  serious  offences,  to  be  tried  in  the  courts  of  the 
territory.  I  think  a  form  of  tidal  oy  jury  both  practicable  and  desirable.  The  jury 
should  be  constituted  of  trusty  and  experienced  headmen  and  councillors  (men  who  are 
known  to  possess  the  confidence  of  the  people).  The  aid  of  a  jury  is  most  desirable 
in  all  serious  and  intricate  cases,  such  as  murder,  serious  assaults,  and  cases  involving 
important  issues.  No  European,  no  matter  how  well  versed  in  native  law,  language, 
custom,  and  cunning,  can  elicit  truth  so  well  as  natives  themselves.  A  jury,  con- 
stituted as  I  proposed,  would  of  necessity  be  a  packed  one.  Natives,  no  matter  how 
well  disposed  to  assist  in  their  own  Govemraeiit,  could  not  afford  to  travel  long 
distances  and  feed  themselves  whilst  away  from  thoir  kraals.  It  is,  therefore,  abso- 
lutely essential  that  jur3rmen  should  be  paid  while  in  attendance  at  court.  It  would, 
in  my  opinion,  have  a  pacifying  and  soothing  effect  upon  tlie  natives  to  feel  that  they 
had  a  say  in  the  administration  of  their  own  laws,  in  so  far  as  acknowledged 
councillors  of  the  tribe  were  consulted,  oven  should  thoy  not  have  the  power  of 
"finding." 

20.  Very  useful.  They  should  advise  only.  My  opinion  as  to  constitution  of  juries, 
&c.,  explained  in  foregoing  question. 

21.  I  think  it  most  desirable  that  Circuit  Courts,  presided  over  by  Judges,  should 
sit  in  the  territories  beyond  the  Colony,  for  the  trial  of  the  more  important  civil  and 
criminal  cases,  and  also  for  trying  appeals  from  the  decisions  of  district  courts. 

22.  I  am  of  opinion  that  chiefs  and  headmen  should  be  allowed  to  try  all  civil  cases, 
where  both  parties  are  willing ;  the  fullest  and  freest  right  to  appeal  to  the  Court 
of  the  Magistrate  being  accorded  to  all  parties,  thereby  making  this  simply  a  Court 
of  Arbitration. 

23.  I  consider  collective  responsibility  good,  whore  it  is  not  pushed  to  an  oppressive 
extent.  Collective  responsibility  is  a  great  check  to  the  commission  of  crime,  particu- 
larly that  of  stock  thefts,  such  crimes  being  usually  known  to  others  of  the  kraal 
besides  those  actually  engaged  in  perpetrating  the  theft. 
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24.  If  the  spoor  law  were  abolished,  I  believe  stock  theft  would  rapidly  and  greatly 
increase.  As  it  now  stands,  it  is  the  interest  of  every  man  in  the  district  to  suppress, 
stock  thefts  from  other  districts. 

25.  The  system  of  collective  responsibility  is  still  in  fofce  in  this  territory. 

26.  When  a  fine  is  imposed  upon  a  kraal,  the  owner  of  it  arranges  amongst  his  own 
people  how  the  fine  is  to  bo  paid  up.  The  father  or  headman  of  a  kraal  can,  by 
giving  due  notice,  release  himself  from  responsibility  for  acts  of  any  person  whom  he 
declares  he  cannot  control.  Under  Kafir  law  (pure)  any  person  so  proscribed  became 
an  outlaw,  and  forfeited  his  life  for  the  first  offence  after  px)scription. 

27.  None  whatever,  excepting  that  nlready  explained.  That  it  be  acknowledged  as 
a  court  of  abitration. 

28.  I  suggest  that  no  native  customs  should  be  declared  penal  offences  ;  that  moral 
teaching  only  be  depended  on  to  abolish  or  purify  such  as  are  of  a  disgusting  or 
immoral  nature.  I  am  aware  of  no  European  law  that  prohibits  the  right  of  circum- 
sion,  although  it  is  well  known  that  tlio  Jews  persistently  practise  it.  Many  eminent 
naval  and  military  Surgeons  have  assured  me  that  they  considered  this  rite  essential 
to  all  males  residing  in  tropi(;al  climates,  and  strongly  advocated  that  soldiers  and 
sailors  proceeding  to  hot  climates  should  be  so  treated.  I  am,  however,  of  opinion 
that  circumcision  should  be  stripped  of  its  immoral  ceremonies. 

29.  I  think  it  most  desirable  that  there  should  be  a  criminal  code  for  all  natives 
living  beyond  tiie  actnal  imderstood  boundaries  of  the  Colony  proper,  and  that  this 
code  should  be  assimilated  as  nearly  to  that  now  acknowledged  by  native  races  as 
justice  and  humanity  and  the  suppression  of  crime  will  permit. 

30.  I  do  not  thinlc  it  desirable  to  introduce  capital  punishment  amongst  the  natives. 
A  criminal  code  framed  for  the  government  of  natives  shoiild,  in  my  opinion,  be  milder 
than  that  enforced  for  Europeans,  and  therefore  not  be  applicable  to  them. 

31.  See  answer  to  Question  3. 

32.  All  matters,  such  as  are  referred  to  in  this  question,  are  decided  by  equity. 
83.            Natives  understand  no  other  rights  than  personal. 

34.  No. 

35.  No  tribunal  excepting  that  explained  in  answer  to  Question  No.  9  understood 
or  acknowledged. 

86.  By  messengers  from  the  chief's  court. 

37.  No ;  first  come  first  serve.     When  a  man  has  been  stripped  of  aU  he  possesses, 

unsatisfied  creditors  have  to  remain  so  until  he  acquires  fresh  property. 
88.  I  think  there  is  a  great  necessit}'  for  a  code  of  civil  law  embracing  most  native 

customs,  with  of  course  modifications  where  necessary. 

39.  The  only  suggestions  I  have  to  offer  are  those  contained  in  the  answers  U> 
the  foregoing  questions. 

40.  I  recommend  that  the  Masters  and  Servants  Act,  as  in  force  in  the  Colony,  be 
extended  to  all  annexed  territory. 

41.  Males  become  of  ag^  immediately  the  rites  of  circumcision  are  completed. 
Minors,  women,  and  wives,  are  always  under  the  control  of  their  fathers  and  hus- 
bands. 


MiVERIACIE  AND   INHEEITANOE. 

1.  Certainly  not. 

2. 

3.  Persons  are  not  allowed  to  become  polygamists  after  they  have  become  Chris- 
tians.    I  believe  some  Christian  faiths  admit  polygamists. 

4.  I  believe  the  cases  herein  mentioned  are  dealt  differently  with.  My  views  are 
that  every  man  declaring  a  sincere  desire  to  embrace  Christianity  shoidd  be  admitted, 
but  that  admission  shoiud  not  break  previously  contracted  family  ties  and  obligations. 
Tliat  after  admission  the  rules  of  the  society  should  be  adhered  to.  Ministers  of  the 
Gospel  will  no  doubt  deal  far  more  fully  and  lucidly  with  this  question  than  I  am  able 
to  do. 

5.  About  one-third  of  the  married  men  are  monogamists,  not  from  choice,  but  from 
want  of  the  wherewith  (cattle)  to  procure  more  wives. 

6.  I  do  not  adopt  either  \'iew  in  full,  but  both  in  part.  The  system  of  **  ukulo- 
bola "  certainly  brings  gain  to  the  father  of  tlie  bride ;  but  it  is  also  a  pledge  or 
guarantee  of  good  behaviour  on  both  sides,  and  a  probable  provision  for  the  wife  and 
issue.  It  brings  gain  to  the  father  of  the  woman,  because  he  has  the  use  of  the  cattle 
and  the  increase  so  long  as  thoj'  remain  in  liis  possession.  It  is  a  pledge  of  good 
behaviour,  inasmuch  as  in  the  event  of  a  separation  taking  place,  if  the  husband 
is  to  blame,  he  cannot  claim  the  whole  of  his  cattle  back ;  whereas  if  the  wife  is  in  the 
wrong  he  can  claim  the  whole  or  the  principal  part.  Men  would  not  be  nearly  so 
much  opposed  to  the  practice  or  custom  of  '*ukulobola"  being  abolished  as  the 
women,  the  latter  looking  upon  it  as  a  pledge  or  security  for  good  treatment,  as  well 
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as  a  probable  provision  for  themselves  and  their  children.  Existing  vested  rights  in 
this  practice  or  custom  are  so  interwoven  and  extensive  that  I  consider  it  almost 
beyond  the  possibility  of  abolition.  No  matter  how  strongly  the  practice  might  be 
prohibited  by  law  the  law  would  assuredly  be  evaded.  Fathers  woxild  refuse  to  give 
their  daughters  in  marriage  unless  a  pledge  in  cattle  wore  given  ;  daughters  woxild 
refuse  to  marry  unless  a  pledge  or  security  for  good  treatment  were  lodged ;  hence 
cattle  would  pass  under  some  name,  though  possibly  not  under  that  of  '*  ukulobola." 

7.  No.  Girls  are  usually  content  to  marry  whom  their  parents  or  guardians  select 
for  them.  Women  look  upon  marriage  as  a  release  from  restraint,  which  they  are  not 
slow  to  take  advantage  of. 

8.  No  such  cases  have  come  under  my  knowledge. 

9.  Since  the  introduction  of  ploughs,  men  who  possess  them  break  up  the  lands, 
but  rarely  take  any  other  large  share  in  agricultural  labour.  Men  who  do  not  possess 
ploughs  are  taunted  by  the  women.  I  have  never  known  absolute  or  direct  force 
used  to  compol  a  woman  to  do  agricultui*al  work,  but  she  must  either  provide  food  or 
starve.  Men  are  now  inclining  much  more  to  field  labour  in  relief  of  women  than  was 
the  case  in  former  years. 

10.  The  wife  is  not  regarded  as  the  equal  of  the  husband,  but  the  tongue  being;  a 
formidable  weapon,  and  women  knowing  well  how  to  wield  it,  more  frequently  than 
not  carry  their  own  way.     They  possess,  as  a  rule,  great  influence  over  the  men. 

1 1 .  No  limit  whatever. 

1 2.  The  only  prescribed  rules  relating  to  marriage  are  those  prohibitory  of  incestuous 
marriages.  It  frequently  happens  that  an  aged  man  marries  a  number  of  young 
wives,  but  usually  girls  do  not  object  to  marry  any  man,  whatever  his  age  may  be, 
looking  upon  marriage  as  a  release  from  the  necessity  of  observing  chastity. 

13.  iJivorces  are  readily  granted  upon  application  of  either  husoand  or  wife  where 
reasonable  ground  is  proved. 

14.  Occasionally  extreme  jealousy  is  exhibited,  but  this  is  the  exception.  Wives  look 
upon  maniage  as  a  necessity  and  release  from  the  observance  of  chastity.  Each  has 
her  own  lover,  and  therefore  lives  a  life  comparatively  independent  of  her  husband's 
affections  or  attentions. 

15.  On  the  completion  of  marriage  the  cattle  pass  to  the  father  or  guardian  in  trust. 
The  family  of  the  woman  never  relinquish  the  right  of  claim  to  them  until  the  contract 
has  lapsed  or  passed  away,  owing  to  the  demise  of  all  parties  interested. 

16.  Many  such  instances  have  come  under  my  observation,  almost  invariably  arising 
from  a  refusal  on  the  part  of  the  woman  to  live  with  her  husband.  In  such  cases  the 
cattle  deposited  are  returned  to  the  husband,  and  the  new  suitor  provides  other 
cattle. 

17.  I  think  it  better  that  what  cannot  be  prevented  should  be  legalised. 

18.  No.  Non-fulfilment  of  any  i)ortion  of  the  contrar-t  should  render  it  null  and  void. 
I  think  it  most  imdesirable  that  any  court  of  justice  :-.aould  compel  a  woman  to  live 
with  a  man  unless  she  had  been  previously  married  tu  him,  and  not  then  if  she  could 
show  just  and  reasonable  cause  for  not  doing  so. 

19.  r  think  it  most  undesirable  to  alter  or  in  any  way  to  interfere  with  the  Native 
Marriage  Law. 

20.  I  am  at  a  loss  to  know  how  women  coidd  be  trained  and  reai^ed  so  as  to  be  more 
valuable  as  an  article  of  sale.  Women  are  women,  and  can  be  neither  more  nor  less. 
I  have  already  stated  that  cattle  pass  from  husband  to  father-in-law  at  all  native 
marriages. 

121.  ]m)st  certainly  not.  The  practice  of  "  ukulobola  "  is  a  great  inducement  to  young 

male  Kafirs  to  work,  as  it  is  only  by  labour  or  theft  they  can  hope  to  procure  the  stock 
necessary  wherewith  to  obtain  wives. 

22.  The  payment  of  dowry  and  the  marriage  feast,  at  which  a  beast  is  usually 
slaughtered,  but  the  latter  is  not  absolutely  necessary  for  legality. 

23.  This  territory  is  not  in  the  Colony  proper,  nor  has  it  been  recently  annexed. 

24.  Courts  of  justice  must  recognise  laws  and  practices  that  the  Government  cannot 
hope  to  abolish  or  suppress. 

25.  When  a  common  man  marries,  his  eldest  son  by  liis  first  wife  is  his  principal 
heir.  When  he  marries  a  second  wife,  a  niunber  of  cattio  are  apportioned  to  that  house, 
of  which  the  eldest  son  is  the  heir.  The  same  rule  applies  to  all  other  wives.  A  man 
makes  his  will  by  calling  his  neighbours  together  and  directing  how  his  property,  not 
settled  on  any  particular  house,  snaU  be  apportioned,  but  the  eldest  son  of  the  first 
house  can  object  to  the  main  property  being  willed  from  him.  In  cases  where  the 
children  are  minors,  the  eldest  surviving  brother  or  nearest  relative  are  invariably 
executors. 

26.  Decidedly  so. 

27.  Natives  prefer  administering  estates  in  their  own  way  and  under  their  own  laws. 
They  do  not  care  to  take  cases  into  court  entailing  heavy  fees  and  law  costs. 

28.  The  Act  referred  to  is  not  in  force  in  this  territory  as  stated  in  answer  to  pre- 
ceding question.  Natives  prefer,  if  possible,  settling  these  matters  in  their  own  way^ 
without  the  intervention  of  law  courts. 

29.  By  native  law  and  custom. 

h2 
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30.  Possibly  the  fate  of  the  Act  referred  to  does  not  give  encouragement.    Still  I 
think  it  desirable  that  all  laws  should  receive  legislative  sanction. 

31.  In  my  opinion  that  is  a  correct  representation.   Possibly  this  might  not  with  pro- 

Erioty  be  sanctioned,  but  it  is  a  question  whether  it  is  better  to  sanction  or  prohibit  a 
tw  which  can  neither  be  abolished  or  suppressed. 

32.  Natives  are  much  attached  to  their  customs,  and  they  advance  in  supjHHrt  of  them 
reasons  that  it  would  take  volumes  to  contain. 

33.  Very  littio. 

34.  Magistrates  in  this  territory'  are  not  marriage  officers.  Prof  essing  Christians  are 
married  by  ministern. 

35.  Can  give  no  information,  but  T  believe  custom  varies. 

36.  There  being  very  few  Christian  natives  in  this  territory  I  have  had  no  experience 
in  the  matter. 

37.  Legalise  aU  marriages  contracted  according  to  native  law. 

38.  I  propose  no  alteration  in  the  regulation  of  native  marriages. 

39.  Decidedly  wait  imtil  the  natives  themselves  call  for  it ;  a  period  in  my  opinion  so 
distant  that  it  need  cause  little  anxiety  or  thought  now. 

40.  I  have  never  known  any  practical  difficult}'  to  arise  from  native  law  of  dowry  or 
inheritance. 

41.  I  consider  polygamy  is  an  obstacle  to  the  advance  of  civilisation.  The  practical 
evils  attending  it  are,  that  it  enables  men  to  live  in  idleness  and  compels  wonien  to 
work ;  each  woman  being  supposed  to  cultivate  land  for  the  support  of  herself  and 
children  and  her  husband  when  he  thinks  fit  to  visit  her.  The  only  reasons  I  have 
ever  heard  natives  advance  in  favour  of  pol^'gamy  are  that  it  is  convenient  and  plea- 
sant, and  I  have  never  attempted  to  meet  or  refute  this  argument. 

42.  The  effect  of  church  rules  and  presence  of  missionaries  has  tended  to  suppress 
polygamy. 

43.  The  property  of  her  father. 

44.  Question  not  quite  imderstood.  I  know  no  native  law  limiting  number  of  wives, 
AU  women  taken  to  wife  are  considered  as  such. 

45.  Certainly  not. 

46.  Not  in  force  in  this  territory'.  I  have  had  no  opportunity  of  observing  its 
operation. 

47.  I  recommend  that  native  law  and  custom  should  be  strictly  observed  in  these 
cases,  otherwise  injustice  or  cruelty  would  undoubtedly  be  the  lot  of  some.  In  the 
matter  of  inheritance  (distribution  of  property)  native  law  is  liberal  and  comprehensive. 

48.  I  do  not  disapprove  of  the  native  custom  of  polygamy  upon  social  grounds 
(although  I  do  upon  moral),  because  I  consider  in  the  present  condition  of  the  people 
it  is  impossible  to  abolish  it  without  introducing  a  more  questionable  evil. 

49.  The  rules  laid  down  by  native  law  and  custom  should  be  followed. 

50.  Certainly  not  one  per  cent,  of  the  inhabitants  of  this  territory  beinff  able  to 
write,  and  testamentary  disposition  being  usually  made  when  a  man  feels  his  end 
approaching,  when  a  scribe  is  unprocurable,  I  think  verbal  testamentary  dispositianR 
should  be  accepted  as  legal. 

51 .  That  now  in  practice  in  this  territory.  To  force  the  property  of  the  deceased  man 
into  a  colonial  court  would  be  to  deprive  his  heirs  of  a  portion  of  it ;  a  system  vhicli 
would  be  extremely  unpopular  amongst  the  people. 

52.  I  can  suggest  no  system.  The  custom  of  **  ukulobola*'  is  thoroughly  imder- 
stood and  believed  in  by  natives.  Yards  of  parchment,  containing  what  might  be 
considered  in  European  courts  of  law  binding  contracts,  would  have  no  weight  with 
natives.     There  are  no  expenses  attendant  upon  administration  of  their  own  laws. 


LAND  TENUKE. 


1 .  As  regards  land,  the  chief  is  looked  upon  as  the  trustee  of  the  people.  He  cannot 
act  arbitranly  without  incurring  the  odium  of  his  councillors  and  people,  which  chiefs 
rarely  care  to  do.  Possession  by  Kafir  law  is  fully  nine  points  of  the  law.  No  one  can 
oust  or  displace  a  man  who  has  cultivated  gardens  or  occupied  a  kraal  site  for  one  season, 
imless  some  other  person  can  prove  that  the  land  was  his,  and  therefore  claim  it  by 
prior  right,  or  that  his  vested  rights  are  in  someway  infringed  or  interfered  with. 
No  material  alteration  could  be  made  with  regard  to  land  tenure,  that  would  be 
acceptable  to  or  meet  the  views  of  the  people. 

2.  Intertribal  boimdaries  in  all  territories  adjacent  to  the  colonies  have  been  fixed 
by  Government.  Preference  has  usually  been  given  to  natural  geographioal  lines  or 
defining  marks,  such  as  rivers,  mountains,  &c.  In  some  cases  wagon  roads  have  been 
adopted,  but  this  is  very  objectionable,  as  they  are  liable  to  obliteration  and  nev 
roaos  are  frequently  formed,  thereby  causing  misconception  and  disputes  which  not 
unfrequently  lead  to  wars. 


APPENDIX   C. — ^REPLIES   BY   MAJOR   ELLIOTT,    C.M.O.  6^ 


BXPUM  TO 
QUBflTIONS. 


3.  Tribal  boundaries  were  usually  respected,  but  where  disputes  arose,  as  explained 
in  answer  to  foregoing  question,  wars  were  not  unfrequently  the  result,  although 
sometimes  such  disputes  were  settled  at  a  general  meeting  of  the  tribes  interested. 

4.  Tenure  of  land  is  as  described  in  answer  to  Question  1.  The  same  applies  to , 
all  immovable  property.  Eights  are  defined  by  what  is  in  actual  possession.  There 
is  no  limit  to  the  extent  of  a  man's  possessions  so  long  as  he  does  not  infringe  on  the 
rights  of  others.  Grazing  is  common  to  all  without  any  reservation.  There  is  a  penalty 
for  trespass  upon  cultivated  lands  during  the  hours  of  night ;  during  daylight  every 
holder  of  a  garden  is  supposed  to  protect  it  from  trespass. 

5.  I  am  of  opinion  that  land  and  boundary  disputes  between  separate  tribes,  before 
they  became  associated  with  the  English  Government,  were  as  common  as  they  have 
been  since.  I  am  unable  to  produce  any  facts  in  support  of  my  opinion,  but  I  know 
the  natives  as  a  whole  to  be  a  litigious  and  law-loving  (not  law-abiding)  people,  and 
am  convinced  that  they  require  excitement  of  soiue  kind  to  break  the  monotony  of 
ordinary  everyday  life. 

6.  No  opportimity  whatever. 

7.  No  experience. 

8.  No  experience  as  to  settlement  of  natives  in  Cis-Kei.  Natives  in  Transkei  have 
been  settled  according  to  their  own  laws  and  ideas,  as  far  back  as  the  liistory  of  tliis 
Colony  extends. 

9.  I  am  of  opinion  that  natives  advanced  in  civilisation  and  the  arts  of  land  culture 
might  with  advantage  be  granted  individual  titles.  Many  advanced  natives  in  the 
SoutheyviUe  and  Xalanga  districts  have  applied  for  titles  to  their  present  holdings, 
and  I  have  recommended  that  such  be  granted ;  but  men  so  applying  have  no  idea  of 
the  heavy  survey  expenses  that  such  would  entail  upon  them.  Certainly  not  ten  per 
cent,  of  the  most  advanced  and  deserving  natives  in  this  territory  who  are  asking  for 
titles,  could  meet  the  ordinary  survey  expenses  without  mortgaging  their  holdings.  I 
therefore  think  it  very  important  that  when  individual  titles  to  natives  are  granted 
Government  should  bear  the  survey  expenses,  otherwise  land  granted  to  natives  will 
inevitably  under  some  pretext  or  other  fall  into  the  hands  of  la!nd  sharks  and  specu- 
lators, thereby  in  no  way  benefiting  the  native  races. 

10.  I  have  ^eady  advocated  the  establishment  of  a  chain  of  townships  connecting 
the  Cape  Colony  with  Natal,  the  townships  to  be  placed  upon  suitable  positions,  and 
at  convenient  distances  apart,  to  be  used  as  depots  for  Government  stores,  &c.,  and 
rallying  points  for  all  loyal  persons  in  time  of  need.  If  this  wore  done  I  think  it  would 
ensure  keeping  open,  or  ([uickly  re-establishing  when  obstructed,  telegraphic  and  road 
communication  between  the  two  colonies.  It  would  not  only  suppress  but  bo  a  preven- 
tative to  outbreaks.  Of  course  it  is  essential  that  all  townships  should  bo  supported  by 
a  considerable  number  of  farms  occupied  by  Europeans. 

1 1 .  Decidedly  Europeans. 

12.  I  would  allow  chiefs  **to  talk  cases,"  as  is  now  the  case  in  tliis  territory.  This 
would  give  them  something  to  do,  and  to  a  certain  extent  satisfy  their  pride,  but  no 
chief's  decision  should  be  final.  All  persons  should  be  granted  &ee  right  of  appeal  to 
theofBlcers  of  Government.  Minor  chiefs  would  in  many  cases  in  my  opinion  be  very 
useful  as  jurymen. 

13.  I  do  not  advocate  the  abolition  of  chieftainship,  because  I  am  of  opinion  that 
will  be  impossible  for  many  years  to  come.  Many  chiefs  would  gladly  accept  an  annuity 
from  Government,  and  nominally  or  virtually  cease  to  exercise  any  influence  over  their 
tribes,  but  this  would  not  prevent  their  descendants  setting  up  a  claim  to  the  chieftain- 
ship of  a  tribe  or  the  people  supporting  them.  I  think  it  is  possible  to  win  the  chiefs 
to  the  side  of  the  Gk)vemment,  and  make  them  useful  assistants  or  administrators. 

14.  If  individual  titles  were  granted  to  natives,  I  would  undoubtedly  make  them 
inalienable,  otherwise  natives  would  speedily  become  a  prey  to  land  jobbers.  I  would 
require  the  entail  to  extend  over  at  least  several  generations.  Natives  woidd  in  my 
opinion  appreciate  this  security  of  property  to  their  descendants. 

15.  I  would  not  permit  it  at  all. 

16.  I  would  make  mortgage  illegal,  so  that  the  conditions  of  a  mortgage  could  not 
omder  any  circumstances  be  enforced. 

17.  I  woidd  in  the  first  instance  make  a  title  deed  conditional  upon  certain  improve- 
ment or  advancement,  to  be  effected  within  a  stated  number  of  years.  If  conditions 
were  complied  with,  title  might  be  granted,  subject  to  conditions  of  native  land 
tenure  regulations  ;  if  not,  all  claim  will  be  forfeited. 

18.  I  would  grant  title  to  only  a  small  extent  of  ground,  sufficient  for  agricultural 
purposes,  huts,  kraals,  &c.,  but  provide  liberal  and  extensive  grazing  lamds  for  all 
natives  ;  such  to  be  common  to  all  residing  within  a  district  or  location. 

19.  I  think  not. 

20.  I  think  absolute  title  to  property  could  not  be  granted  without  great  danger  of 
the  holder  being  swindled.  Time  may,  and  no  doubt  wiU,  alter  the  condition  of  these 
people,  but  the  above  expresses  my  opinion  at  the  present  time. 

21 .  This  territory  not  naving  been  annexed,  the  question  does  not  apply.     In  the 

event  of  native  titles  being  granted,  I  think  it  important  that  a  separate  registrar  of 
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deeds  office  should  be  established  for  this  purpose  ;  the  conditioiis  under  which  titles 
granted  to  natives  will  be  so  dissimilar  to  those  granted  to  Europeans  that  I  fear 
were  both  registered  in  the  same  office  confusion  would  arise. 

I  think  existing  rules,  stamps,  and  costs,  should  not  be  made  applicable  to  native 
titles,  (few,  if  any,  could  afford  to  pay  them).  The  natives  of  this  territory  look  upon 
Government  as  trustees  or  custodians  of  their  rights,  and  would  not  understand 
having  to  pay  for  having  those  rights  defined. 

22.  I  would  give  every  facility  for  the  conveyance  of  land  to  the  heirs  of  a  deceased 
native,  and  make  such  conveyance  no  cost  if  possible.  Natives  could  not  afford  to 
pay  heavy  transfer  dues,  and  would  not  consider  it  just  to  have  to  pay  for  what  they 
considered  a  legally  inherited  right. 

23.  So  far  from  observing  any  reluctance  to  accept  individual  titles,  my  personal 
experience,  is  that  advanced  natives  are  very  anxious  to  obtain  them.  The  raw  Kafir 
does  not  uudorst!ind  or  appreciate  the  meaning  of  an  individual  title,  and  theref'>re 
may  look  up(m  such  as  an  innovation  upon  tribal  rights  and  customs. 

24.  In  the  event  of  Govornmont  deciding  to  grant  individual  titles  to  natives,  I  think 
they  should  be  confeiTcd  at  little  or  no  expense  to  .the  receiver. 

2o.  I  have  had  no  experience  of  the  working  of  Act  No.  40  of  1879,  but  can  quite 

believe  that  the  natives,  as  a  whole,  do  not  imderstand  why  a  Governor  should  be 
vested  with  power  to  divide  or  dispose  of  lands  that  they  look  upon  as  purely  their 
own  rightful  possessions. 

26.  Natives  would  not  understand  that  there  is  justice  in  making  them  pay  for 
what  they  look  upon  as  their  lawf  id  hereditary  rights,  although  they  would  be  willing 
to  pay  hut  tax  or  house  duty.  I  think  it  very  imdesirable  to  place  a  tax  upon  im- 
provements made  by  the  holder. 

27.  Were  a  court  to  sit  for  twenty  years  I  do  not  think  it  could  arrive  at  any  aatia- 
factory  solution  of  this  matter.  Improvements  and  alterations  in  existing  native 
systems  in  regard  to  land  may  be  gradually  introduced,  but  anything  like  a  compre- 
hensive measure,  according  to  our  viewing  of  the  case,  would  meet  with  a  determined 
opposition,  and  must,  in  my  opinion,  prove  a  lamentable  failure. 

28.  I  think  the  courts  of  the  district,  assisted  by  experienced  councillors  and  head- 
men, the  best  constituted  tribunals  for  dealing  with  such  cases,  all  decisions  being 
liable  to  be  appealed  against  to  a  higher  court. 


LOCAL    SELF-GOVERNMENT. 

1 .  To  give  anything  like  a  clear  or  comprehensive  idea  of  the  system  of  general 
govornmont  among  natives  would  require  the  compilation  of  a  very  larg^e  volume  or 
})ook.  The  members  of  the  tribe  exercise  considerable  and  important  control  or  check 
upon  such  government  or  legislation  both  directly  and  indirectly.  Few  chie&  or 
their  councillors  would  dare  to  introduce  alterations  or  innovations  that  would  be 
considered  by  the  people  geuorally  to  be  an  infringement  of  ancient  laws,  rights,  or 
customs,  henco  innovations  are  rarely  attempted,  and  when  so,  very  tenderly  and  cau- 
tiously introduced.  If  strenuously  resisted  by  the  people,  the  x)roposed  measure  is 
usually  withdrawn.  Native  self-government  is  far  more  constitutional  and  under  the 
control  of  the  populace  than  it  is  generally  understood  to  be. 

2.  Native  laws  and  <;ustoms  recognise  and  allow  the  establishment  of  kraals,  the 
extent  or  magnitude  of  which  is  not  limited.  Each  location  is  under  the  immediate 
supeiTision  of  a  i>etty  chief  or  lieadman  who  is  responsible  to  the  chief  for  the  good 
behaviour  of  all  residing  within  it.  The  headman  is  allowed  to  talk  and  settle  pettj 
cases  and  offences,  but  in  this  case  is  looked  upon  solely  as  an  arbitrator,  all  deci- 
sions of  his  being  subject  to  an  appeal  to  the  cMef  of  the  clan  or  tribe ;  therefore  the 
actual  power  vested  in  the  headman  of  a  location  is  absolutely  nil. 

3.  The  headman,  as  above  represented,  has  no  legislative  and  executive  powers,  ex- 
cepting where  both  parties  concerned  are  satisfied  with  his  decision  and  do  not  wish 
to  appeal  to  the  chief.  I  think  the  system  good,  and  one  that  might  be  adapted  to 
the  condition  of  natives  under  Government  with  considerable  advantage.  I  am  oon- 
vincod  that  it  is  not  desirable  to  force  natives  into  courts  of  law  where  such  acti<m 
woidd  entail  heavy  expenses  upon  those  concerned. 

4.  I  am  aware  of  no  such  laws  or  customs,  neither  do  I  consider  them 
under  the  existing  condition  of  these  people. 

5.  Popular  will  has  a  great  deal  to  do  with  Native  Government. 

T).  There  being  no  recognised  village  or  municipal  regulations  amongst  natives 

there  is  no  system  of  taxation  for  those  purposes.  The  only  public  works  ever  under- 
taken by  natives  are,  the  erection  of  schools  or  chapels,  to  which  each  contribntee 
according  to  his  individual  will  or  fancy.  Taxation  is  utterly  unknown  amongst  in- 
dependent native  tribes. 
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7.  The  right  of  voting  in  the  Colony  is  appreciated  by  natives  as  a  means  whereby 
to  obtain  liquor  or  some  small  remuneration.  I  believe  that  only  in  rare  cases  is  it 
exercised  intelligently  and  independentl}'.  I  am  a  strong  advocate  for  native  repre- 
sentation in  Parliament,  but  do  not  thiiJc  they  could  be  entrusted  with  the  election 
of  their  own  representatives. 

8.  I  think  my  opinion  on  this  subject  have  been  fairly  expressed  in  answer  to  a 
previous  question,  viz.,  No.  — ,  in  which  I  advocated  a  system  of  a  trial  by  jury,  and 
I  think  it  very  desirable  thac  some  such  system  should  be  established.  A  desire  to 
excercise  control  in  the  management  of  their  own  affairs  is  exhibited  daily  in  the 
courts  of  this  district ;  the  people  complain  they  are  treated  as  children  and  allowed  no 
voice  in  the  management  of  matters  appertaining  to  themselves. 

9.  The  duties  and  powers  usually  vested  in  divisional  councillors  and  municipal 
commissioners  would  be  totally  incomprehensible  to  those  people. 

10.  Natives  usually  leave  these  matters  to  the  European  or  Europeans,  who  prompt 
or  promote  such  objects.  They  like  to  be  considted  as  to  design  and  execution,  but 
rarely  express  any  opinion,  thinking  or  pretending  to  think  that  the  white  man  must 
know  best. 

11.  If  some  practicable  scheme  could  be  adopted  for  giving  the  several  territories  in 
the  Transkei  modified  self-government,  I  think  parliamentary  franchise  might  safely 
be  conceded  to  such  of  the  people  who  had  shown  a  desire  to  advance  in  civilisation. 
The  raw  blanket  Kafir  would  not  appreciate  the  privilege  of  voting,  unless  he  consider- 
ed some  pecuniary  or  personal  advantage  was  attached  to  it.  I  uiink  the  time  is  not 
far  distant  when  the  natives  will  demand  the  privilege  of  voting.  It  might  therefore  be 
desirable  to  ofEer  it. 

12.  No  scheme  would  be  desirable  that  lessened  the  authority  or  influence  of  Govern- 
ment, but  I  think  a  well  and  carefully  considered  system  of  partial  self-government 
might  be  devised  that  would  satisfy  the  people  and  materially  strengthen  the  hands  of 
Government, 

13.  I  am  totally  unacquainted  with  the  Ceylon  system  of  village  management.  There 
are  no  villages  in  this  territory  excepting  at  Mission  Stations,  where  such  do  exist. 
I  believe  inteUigent  headmen  are  allowed  a  voice  in  their  management  which  I  think 
most  desirable.  I  think  it  very  important  that  natives  should  be  treated  as  men  as 
far  as  is  practicable.  So  long  as  they  are  treated  as  children  they  will  be  sullen  and 
dissatisfied,  and  act  like  children  if  only  from  a  spirit  of  opposition. 

14.  In  my  opinion  the  ends  of  justice  would  be  advanced  by  employing  natives  both 
as  assessors  and  jurors.  It,  however,  being  enacted  that  the  opinion  of  assessors  or 
jurors  is  not  final.  Where  the  opinion  of  the  assessors  or  jurors  differ  from  that  of  the 
presiding  officer  the  case  at  issue  should  be  referred  to  a  higher  court. 

15.  Duties  usually  accorded  to  divisional  councils  should,  in  this  territory,  be  vested 
solely  in  the  hands  of  Government.  They  are  not  understood  by  these  people, 
and  if  the  i)Ower  of  taxing  were  left  to  them  no  taxes  would  be  levied. 

16.  I  think  where  schools  are  established  the  school-boards  should  be  formed  from 
the  more  intelligent  natives  of  the  district  assisted  by  such  Europeans  as  might  be 
available.  This,  in  my  opinion,  would  gradually  educate  the  natives  to  take  a  leading 
part  in  what  concerned  the  welfare  of  their  own  children. 

17.  I  think  not. 

18.  Natives  would  not  live  in  villages  excepting  under  severe  pressure,  and  I  think 
it  undersirable  that  they  should  be  restricted  to  any  particular  style  of  architecture. 
The  round  hut  (such  as  I  reside  in)  is  cool  in  summer,  warm  in  winter,  rapidly  and 
cheaply  constructed,  and  the  only  style  of  architecture  thoroughly  understood  by  the 
natives.  It  would  be  a  severe  hardship  upon  natives  to  require  a  style  of  dwelling 
that  would  entail  heavy  outlay  ;  rather  than  incur  such  many  would  prefer  living  in 
the  open  veldt  or  in  the  forests.  What  European  would  not  resist  an  order  to  erect 
any  particular  style  of  building  upon  land  he  considered  his  own,  or  to  be  interdicted 
from  living  in  a  round  hut  if  he  elected  to  do  so  ? 

19.  I  would  limit  the  amount  paid  on  square  houses,  whether  in  villages  or  in  the 
open  veldt f  to  that  now  charged  upon  huts  as  an  encouragement  for  the  construction 
of  such  buildings. 

20.  I  think  the  provisions  of  the  Irrigation  Act  might  fairly  and  advantageously  be 
extended  to  natives  who  were  desirous  of  taking  advantage  of  them.  Building 
societies  would  meet  with  no  encouragement  or  support  amongst  natives. 

21.  I  recommend  that  natives  be  encouraged  by  every  possible  means  to  improve 
their  condition  and  mode  of  living,  each  being  rewarded  either  by  money  prize,  or 
some  other  way  in  proportion  to  the  advancement  he  has  made. 

22.  Advanced  natives  take  great  interest  in  agricultural  societies  and  shows,  even 
raw  Kafirs  not  imfrequently  exhibit  produce.  If  encouraged  by  Government  (by 
prizes  and  rewards)  they  would  become  very  popular,  and  I  think  not  only  improve 
the  condition  of  the  people  but  increase  the  products  of  the  country. 

23.  In  my  opinion  the  sale  of  spirituous  liquors  to  natives  should  be  prohibited  not 
only  in  the  territories  beyond  the  Colony  but  in  the  Colony  itself.  This  opinion  has, 
I  am  aware,  an  odour  of  class  legislation,  but  where  classes  are  so  dissimilar  as 
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those  forming  the  population  of  Her  Majesty's  South  African  Dojunions,  I  oonsida 
class  legislation  not  only  desirable  but  absolutely  essential. 

It  would  be  abortive  to  prohibit  the  sale  of  spirituous  liquors  to  natives  in  the 
teiTitories  beyond  the  Colony,  if  ihoy  could  pi-ocure  thorn  by  stepping  across  the 
Colonial  border. 

n.  G.  ELLIOTT,  Chief  Magistrate, 
Tembuland  Territory. 


By  Hon.  C-  Brownlee,  Chief  Magistrate,  Griqiialand  East. 

No.  26/82.  Chief  Magistrate's  Office, 

Kok^tad,  East  Griqualand. 

10th  January,  1882. 

J.  Noble,  Esq.,  Secretary  to  Native  I^ws  Commission,  Cape  Town. 

Sir, — ^I  regret  that  from  the  causes  stated  (in  consequence  of  unavoidable  and 
lengthened  absence  from  Kokstad  on  public  duty)  1  have  not  been  able  to  attend  any  of  the 
meetings  of  the  (/ommissiou.  Whether  immediate  legislation  results  or  not  from  the 
laboiu-s  of  the  Commi&sion,  1  regard  the  work  as  most  important,  and  the  information  ed- 
lected  will  prove,  hereafter,  of  tne  utmost  importance,  whenever  legislation  is  undertaken 
for  the  control  and  good  government  of  the  large  masses  of  the  native  population,  whose 
efficient  control  cannot  but  exorcise  the  most  vital  results  to  the  well-being  of  at  least 
our  frontier  districts. 

I  have,  &c., 

C.  BROWNLEE,  Chief  Magistrate. 


Re  LAWS. 

Rbplikh  to 
quebtiosb. 

1 .  I  am  well  ac<][uainted  with  the  Gaikas,  Gkalekas,  and  Fingoes,  and  have  some  know- 
ledge of  the  Zulus,  and  for  the  last  three  years  have  in  my  official  capacity  become 
acquainted  with  the  Bacas,  Pondomise,  and  other  tribes.  My  knowledge  of  the  laws 
and  customs  of  the  first-mentioned  tribes  has  been  acquired  by  an  acquaintanoe  with 
them,  officially  and  privately,  for  fifty  years. 

2.  Among  the  natives,  laws  are  handed  down  from  generation  to  generation.  In 
special  cases  the  judgment  of  a  chief  may  be  quoted  as  a  precedent,  and  by  this 
process  a  recognised  law  may  be  modified.  I  only  know  of  one  instance  in  which  any 
attempt  was  made  to  change  a  law,  and  that  was  by  ICreli,  who  directed  that,  in  the 
t«se  of  the  death  of  a  siwuse,  no  cattle  should  1)0  claimed  or  recoverable,  and  as  he 
was  then  the  supi*eme  judicial  authority  among  the  Amaxosa,  any  judgment  in  oppo- 
sition to  his  order  would,  in  the  c^se  of  anyone  recognising  his  authority,  be  re- 
versed on  ap[)eal  to  him.  That  laws  are  but  seldom  changed  is  illustrated  by  the 
fact  tliat  among  the  Kafir  and  Basuto  tribes  the  fundamental  laws  are  similar, 
though  there  may  be  slight  modifications  in  immatei-ial  points. 

o.  As  the  natives  of  South-Kastem  Africa  have  no  literature,  they  have  no  writteo 

code  of  laws.  Tlio  repositories  of  the  laws  aw)  the  (chiefs  and  councillors,  and,  in  fact, 
the  whole  })ody  of  the  people,  for  as  the  laws  are  simple  and  few,  every  man  is  sup- 
posed to  know  them. 

i .  Among  natives  there  are  two  classes  of  offences,  namely,  those  aeainst  the  state 

and  those  against  the  individual.  Murder,  witchcraft,  assaults,  ana  injniy  to  the 
pei-son  of  anyone,  are  regarded  as  offences  against  the  state  and  caimot  be  compounded, 
the  fines  in  such  cases  going  to  the  chiefs.  All  other  offences,  such  as  theft,  adultery, 
and  injury  to  property,  are  considered  as  offences  against  the  individual,  and  the 
offended  party  may  either  prosecute,  compound,  or  pass  over  the  offences. 

.).  As  already  stated,  offences  against  tlie  state  are  murder,  witchcraft,  and  assaults, 

CUIMIXAL. 

In  the  case  of  murder  a  confiscation  of  property  may  be  the  penalty,  but  this  dime 
may  be  compromised  by  a  fine  of  from  five  to  ten  head  of  cattle.  Murders,  however, 
among  the  natives  are  but  of  rare  occurrence.  The  alleged  crime  of  witchcraft  ie 
gen<3rally  visited  by  a  confiscation  of  property,  and,  in  case  the  person  supposed  to  he 
bewitched  is  a  chief,  death  may  be  the  penalty  in  addition  to  confiscation  of  property. 
The  reason  assigned  why  the  penalty  should  be  greater  in  witchcraft  than  in  murder 
is,  that  a  man  may  defend  himself  against  an  open  assaidt,  whereas  in  the  case  of 
wit(Oi  raft  he  is  wholly  defenceless.  In  c€uses  of  tiieft  a  fine  of  from  two  to  ten  for 
one  may  be  imposed  on  the  thief  or  his  relations.  From  one  to  ten  head  of  cattle  is 
the  fine  infiicted  for  adultery  and  seduction.  Assaidts,  when  blood  has  been  shed, 
or  where  maiming  or  serious  injuiy  has  taken  place,   may  be  atoned  for  by  a  fine  of 
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one  beast.  There  is,  however,  a  marked  distinction  made  should  the  assault  or  other 
offences  be  upon  or  against  a .  chief  ;  in  this  case  the  fine  imposed  would  be  made 
greater  than  if  a  private  person  were  the  aggrieved  party.  In  such  cases  the  fine  is 
arbitrary.  In  cases  of  faction  fights  in  any  particiuar  tribe,  when  blood  has  been 
shed,  each  person  engaged  is  liable  to  the  fine  of  one  head  of  cattle;  the  father  or 
nearest  relation  of  each  man  being  liable,  should  the  offender  not  be  able  to  pay  the  fine. 

6.  An  essential  difference  between  Colonial  and  native  law  is,  that  theft  and  rape  are 
regarded  as  civil  offences,  and  may  be  either  condouad  or  not  prosecuted,  or  the 
plaintiffs  may  recover  a  fine.  And  another  difference  is,  that  thefts  and  other  offences 
against  chiefs  are  regarded  as  more  serious  than  if  against  private  persons. 

In  regard  to  thefts,  the  Colonial  law,  while  regarding  the  offence  as  criminal, 
meets  the  case  of  the  injured  party  by  permitting  him  to  recover  the  value  of  his  loss, 
should  the  thief  have  the  means  of  restitution.  The  law  in  regard  to  rape,  theft  and 
offences  against  chiefs,  might  be  assimilated  to  Colonial  law.  My  reason  for  this 
opinion  is,  that  when  natives  come  under  Colonial  rule,  the  common  law  of  the  Colony 
must  in  time  be  adapted  to  all  Colonial  subjects  alike,  and  if  laws  are  to  be  enacted, 
we  should  at  once,  on  such  points  as  those  indicated,  have  uniformity,  though  there 
are  other  points,  referring  more  especially  to  customs,  hereafter  to  be  noted,  m  which 
it  would  at  present  be  inexpedient  to  make  changes. 

7.  There  are  no  penalties  for  any  of  the  acts  mentioned  in  this  question. 

S.  As  a  rule,  imprisonment  is  a  most  effective  punishment  to  natives  of  the  Kafir  race ; 

fines  may  also  be  adopted  in  case  the  offender  has  property. 

It  is  the  general  opinion  that  imprisonment  is  not  regarded  as  a  punishment  by 
the  Kafir.  This  may  be  true  in  regard  to  the  drunken  and  degraded  natives  found  about 
towns,  but  is  not  so  in  regard  to  the  native  in  his  normal  state ;  he  dreads  restraint. 
Many  cases  have  come  under  my  notice  where  natives  after  undergoing  lengthened 
periods  of  imprisonment,  taking  advantage  of  the  comparative  liberty  granted  them 
towards  the  end  of  their  term,  have  made  their  escape,  risking  recapture,  lashes, 
and  additional  imprisonment,  rather  than  serve  out  the  month  or  two  of  their  unexpired 
period.  The  punishment  to  Kafirs  convicted  in  the  Eastern  Province  would  be  more 
felt  if  they  were  deported  to  the  Western  Province,  where  chances  of  escape  would  be 
less  than  in  the  East.  As  a  rule,  I  think  that  the  sentences  passed  for  cattle  thefts  are 
too  light.  A  Kafir  will  work  a  year  for  a  cow  and  calf,  and,  if  he  continues  in'service 
for  four  or  five  years,  what  with  the  additional  wages  and  the  natural  increase  of  his 
stock  in  the  meanwhile,  ho  may  at  the  end  of  five  years  return  to  his  location  with 
over  twenty  head  of  cattle,  but  the  thief  prefers  a  shorter  method  of  enriching  himself, 
he  steals  from  one  to  ten  cattle,  and  the  chances  are  one  to  ten  that  he  will  escape,  but  if 
discovered  he  has  to  undergo  two  years'  imprisonment.  The  chances  are  in  his  favour 
and  even  after  his  two  years*  imprisonment  he  will  steal  a^ain.  Longer  periods  of 
imprisonment  would,  I  think,  have,  at  least  in  many  cases,  the  effect  of  a  deterrent. 
D.  The  tribunals  amongst  natives  for  trial  of  offences  are  the  chief  and  his  coim- 

cillors.  Any  one  at  the  chief's  residence  may  f^ke  part  in  the  trial  by  questioning 
and  cross-questioning  both  the  parties.  No  one  is  personally  appointed  to  this  duty, 
but  men  are  always  in  attendance  at  the  chief's  residence  to  take  part  in  law  cases, 
and  when  a  judgment  is  given,  whether  in  a  civil  or  criminal  case,  one  or  more  of 
the  attendants  is  appointed  to  carry  out  the  sentence,  and  he  receives  as  a  fee  a  por- 
tion of  the  fine  imposed  or  property  recovered. 

1 0.  Every  man,  whether  as  plaintiff  or  defendant,  as  a  rule,  conducts  his  own  ca^e, 

though  counsel  may  be  employed  by  either  party.  The  parties  often  by  mutual 
agreement  appear  before  the  chief,  but  should  the  defendant  not  voluntarily  appear, 
a  messenger  is  sent  for  him,  and  this  person  acts  as  the  oflS.cer  of  the  court,  and 
carries  out  the  judgment  of  the  court,  receiving,  as  above  stated,  a  portion  of  the  award. 
When  both  parties  are  present,  the  plaintiff  states  his  case,  after  which  the  defendant 
makes  a  counter  statement  or  admits  the  charges,  as  the  case  may  be.  Witnesses  are 
examined  in  the  presence  and  hearing  of  each  other,  and  are  rigidly  questioned  and 
ci OSS-questioned  by  the  chief  and  attendants.  The  verdict  is  generally  given  by  the 
chief  without  consultation,  but  in  difficult  and  complicated  casesne  consults  his  coimcil- 
lors,  and  he  himself  gives  judgment  or  deputes  one  of  the  councillors  to  give  it  in  his  name. 

i  1 .  Hearsay  evidence  is  allowed,  but  as  a  rule  has  no  great  weight.     The  evidence 

of  informers  and  accomplices  is  regarded  as  good.  Accused  person's  children,  wives, 
and  women,  may  also  give  evidence. 

12.  I  know  of  no  instance  in  which  torture  is  exercised  to  extort  confession,  except 
in  case  of  alleged  witchcraft,  when  the  accused  is  tied  down  to  four  stakes  driven  into 
the  earth,  and  is  burnt  with  heated  stones. 

13.  The  giving  of  false  testimony,  when  it  is  to  the  prejudice  of  another,  is  a  civil 
offence,  and  the  accused  may  recover  damages.  The  giving  of  false  testimony  in 
defence  is  not  regarded  as  an  offence. 

14.  Fines  in  civil  cases  go  to  the  plaintiffs,  except  the  share  of  the  chief's  messenger 
or  unmla. 

In  criminal  cases  the  fine  goes  wholly  to  the  chief,  who  'distributes  the  greater 
part  to  the  councillors  and  others  in  attendance.     Informers  are  rewarded. 
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15.  There  is  no  special  law  on  this  point,  but  it  frequently  happens  that  as  a  matter 
of  favour  a  lighter  penalty  is  imposed  for  the  same  offence  on  one  person  than  on 
another. 

16.  There  is  no  prescription  for  crimes.  An  offence  may  be  prosecuted  at  any  time, 
and  a  liability  incurred  by  a  father,  or  an  unsatisfied  judgment,  may  be  inherited  by  hia 
heirs. 

17.  I  am  not  prepared  to  say  that  any  Colonial  law  relating  to  natiyes  should  be  re- 
pealed, and  have,  in  paper,  sdready  submitted  to  the  Commission  on  the  2nd  AuguM, 
1881  {vide  appendix  o.)  indicated  certain  ameudmeutn,  especially  in  reg^ard  to  inheri- 
tance of  land. 

18.  I  do  not  think  that  general  laws  could  well  be  applied  by  local  or  municipal 
regulations  ;  but  special  enactments  regarding  commonage,  cultivation  of  lands,  pre- 
servation of  wood,  and  general  order  in  villages,  might  with  advantage  be  applied  by 
local  or  municipal  re&^ulations. 

19.  I  do  not  think  tnat  a  better  tribunal  for  administering  criminal  law  for  natives 
within  the  Colony  coidd  be  ins*  ituted,  than  the  system  now  in  existence.  In  the 
dependencies  a  modified  form  of  trial  by  jury  might  be  adopted,  somewhat  in  the 
same  form  as  is  the  practice  among  the  natives  themselvoH,  in  which  the  magistrate 
might  be  assisted  in  the  investigation  of  cases  by  intelligent  and  influential  natives 
who  miglit  be  asked  to  give  an  opinion  or  verdict.  Such  a  course  may,  if  judidallv 
carried  out,  be  productive  of  good,  inasmuch  as  it  would  give  leading  men  an  int<^ 
rest  in  the  gi;vcrnment  of  the  people ;  but  the  satisfactory  working  out  of  such  a  course 
would  require  gi'eat  judgment  and  discriminaiion  on  the  pai-t  of  the  magistrate,  lest 
it  should  be  thought  that  any  of  the  assessors  or  jiurors  exercised  an  undue  influence 
in  the  decision  of  the  cases.  It  might,  however,  be  optional  with  the  defendant, 
whether  the  Ciuse  shall  be  tried  by  the  magistrate  and  jury,  or  by  the  magistrate  alone. 
A  jury  of  four  or  five  would  be  quite  enough,  though  the  number  need  not  be  re- 
stricted to  this  amount. 

20.  Included  in  foregoing. 

21.  I  think  it  most  desirable  that  Circuit  Courts  sliould  try  the  more  important  cases. 

22.  Even  in  cases  where  the  authority  of  chiefs  and  headmen  has  been  most  re- 
restricted,  tliey  hear  and  decide  cases  as  abitrators,  but  are  not  permitted  to  enforce 
their  decision,  and  in  case  of  dissent  from  the  decision  the  case  is  then  brought  before 
a  magistrate,  who  trios  it  de  novo.  I  do  not  see  that  we  can  interfere  with  such  an 
arrangement.     This  should  apph*  solely  to  cdvil  cases. 

23.  In  the  present  position  of  the  natives  I  consider  that  collective  resxK>n8ibility  is 
necessary.  As  a  rule,  no  native  would  interfere  with  another  in  a  case  of  theft'  for 
instance,  and  bring  him  to  justice  because  he  considered  it  his  duty  to  do  so;  on 
the  contrary',  he  would  rather  facilitate  the  escape  of  the  offender ;  but  in  case  of  col- 
lective rosponsibilitj^  and  to  i)revent  an}'  evil  consequences  to  himself,  anyone  becom- 
ing cognizant  of  the  offences  woidd  either  arrest  the  offender  or  give  information. 

24.  In  spoor  cases,  before  the  inhabitants  of  any  locality  become  liable  the  stolen 
property  must  be  clearl}"  traced,  but  not  of  necessity  from  one  district  to  another,  for 
it  frequently  happens  that  neighbours  steal  from  each  other  and  the  law  in  such  a 
case  applies.  Spoor  cases  ore  the  most  difficult  and  complicated  with  which  anyone 
can  deal.  It  occasionally  happens  in  wot  weather  or  for  short  distances  that  the 
spoor  may  be  traced  fi'om  one  locality  to  another  without  break  or  dispute,  but  in  the 
majorit}'  of  cases  two  or  three  days  may  be  spent  in  tracing  stolen  animals  with  the 
certainty  that  other  animals  will  cross  the  traces  of  the  stolen  ones,  and  which  gives 
rise  to  endless  di.sputes.  Nevertheless,  I  think  we  cannot  abandon  the  system  of  hold- 
ing comnuuiitics  or  individuals  responsible  for  stolen  property  clearly  traced  to  them, 
though  the  property  may  not  be  found. 

25.  The  system  of  collective  responsibility  is  on  the  wane  where  natives  have  come 
under  our  rule,  in  consequence  of  magistrates  adopting  Colonial  law,  and  requiring 
more  proof  against  a  man  than  the  mere  tracing  of  stolen  property  to  his  neighbonr- 
hood.     The  result  has  been  that  6to<ik  and  other  thefts  have  greatly  increased. 

26.  The  headman  is  directed  to  make  up  the  fine  imposed.  On  failing  to  do  this, 
the  persons  entrusted  by  the  chief  to  caiTj'  out  the  sentence  may  either  arbitrarilj 
take  from  the  kraal  tlie  number  of  cattle  required  or  asstiss  so  many  from  each  in- 
dividual who  is  liable. 

27.  In  Tombuland  aufl  other  partfi  of  our  Colonial  dependencies,  where  chiefs 
exercise  judicial  functions,  without  authority  to  enforce  judgments,  I  think  that  when 
cases  adjutlicated  upon  ])y  them  came  before  magistrates  in  appeal,  the  tribunal  be- 
fore which  cases  were  heard  should  be  recognised,  but  when  chiefs  and  headmen 
have  no  right  to  exercise  judicial  functions,  but  are  simply  arbitrators,  I  do  not  think 
it  necessary  that  they  should  be  recognised. 

28.  The  heathenish  and  impure  accompaniments  of  circumcision,  and  espedaUj 
'*  intonjane,"  should  be  discountenanced,  and  when  they  ai'e  carried  on  in  puWic 
places  or  when  they  are  a  public  nuisance,  the}'  should  be  punishable  by  law.  I 
am  doubtful,  however,  whether  it  would  be  wise  to  make  the  practice  penal  when 
not  carried  on  where  it  is  a  public  nuisance. 
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29.  I  hardly  see  any  necessity  for  having  a  special  criminal  code  for  the  natives,  as 
almost  all  offences  cognisable  by  our  laws  are  ofEences  against  iheir  laws,  with  the 
differences  already  inmcated,  that  according  to  their  law  some  offences  are  regarded 
as  civil  while  our  law  regard  them  as  criminal. 

30.  Should  any  change  be  made  in  the  criminal  law,  it  could  not  be  made  to  apply 
to  Europeans,  and  coiud  only  apply  as  between  natives  and  natives. 

Civil. 

31 .  No  native  tribe  in  South  Africa  has  any  written  laws  whatever. 

32.  There  is  no  special  law  in  relation  to  the  points  contained  in  this  section,  as 
until  recently  few  or  none  of  these  points  could  arise  among  natives  and  before  com- 
ing in  contact  with  Europeans  or  traders  ;  but  aU  agreements  and  liabilities  arising 
out  of  the  points  indicated  are  decided  on  the  principles  of  equity. 

33.  Native  law  does  not  recognise  real  rights,  for  instance  such  as  title  to  land,  to 
alienate,  or  sell. 

34.  Offences  are  divided  into  only  two  classes.  The  taking  of  life  or  injuring  any- 
one are  criminal  offences  ;  all  others  are  civil,  and  the  plaint&s  may  recover  damages 
or  compensation. 

S5,  In  civil  disputes  natives  generally  in  the  first  instance  take  their  cases  to  the 

head  of  the  village,  then  to  the  headman  or  petty  chief  of  the  locality,  and  finally  to 
the  superior  chief,  whose  decision  is  final,  though  there  is  nothing  to  prevent  their 
going  to  the  chief  in  the  first  instance.  Tribunals  and  mode  of  procedure  (see 
Answer  9). 

'36.  A  messenger  is  dispatched  by  the  chief  to  cany  out  his  decision.     In  case  of  con- 

tumacy the  messenger  is  provided  with  a  tiger  or  lion's  tail,  fixed  on  the  end  of  a 
pointed  stick.  This,  in  case  the  head  of  the  village  or  the  whole  village  is  liable,  is 
nxed  in  front  of  the  cattle  kraal ;  if  an  individual  only  is  liable,  the  tail  is  fixed  on  his 
hut.  If  the  parties  after  this  remain  contumacious,  the  chief  sends  a  sufficient  num- 
ber of  men  to  enforce  the  judgment. 

37.  Native  law  is  not  yet  so  far  advanced  as  to  deal  with  cases  of  insolvency. 

38.  I  think  in  the  meanwhile  the  regulations  we  have  for  the  government  in  the 
Colonial  dependences  are  quite  sufficient  to  meet  aU  requirements. 

39.  Included  in  above. 

40.  I  see  no  objection  to  the  introduction  of  the  Master  and  Servants'  Law  into  the 
annexed  territories,  and,  if  introduced,  I  think  it  needs  no  modification. 

-4 1 .  Where  circumcision  prevails,  the  performance  of  this  rite  fixes  the  age  of 

majority — this  may  be  from  16  to  20.  Amongst  tribes  which  do  not  practice  this  rite, 
there  is  no  particular  age  or  form  for  fixing  the  period  of  majority.  In  the  case  of 
the  decease  of  a  father  with  minor  sons,  the  guardians  fix  the  period  of  majority,  and 
this  is  generally  by  the  marriage  of  the  minor,  or  the  guardians  publicly  hand  over  to 
him  the  inheritance ;  this  amoimts  to  the  declaration  of  his  majority,  Women  are 
regarded  as  minors  till  their  marriage,  and  their  parents  or  guaxdians  are  liable  for 
all  their  actions — civilly  as  well  as  criminally.  The  husband  is  in  like  manner  liable 
for  all  actions  of  his  wife. 


MARRIAGE  AND  INHERITANCE. 

Marbiaoe. 

1.  I  do  not  think  that  polygamv  has  appreciably  lessened  among  the  natives  since 

they  came  under  British  rule,  and  missionary  teaching  has  not  lessened  it,  except  with 

those  who  have  come  directly  imder  missionary  influence, 
2  &  3.     With  one  exception  I  think  that  all  Christian  missionaries  receive  no  polygamist 

as  a  church  member ;  and  to  the  extent  only  that  missionary  influence  has  affected  the 

question,  has  polygamy  decreased. 

4.  As  already  remarked,  there  is,  so  far  as  I  know,  only  one  exception  to  the  rule  of 
admitting  no  polygamist  into  the  Church,  but  none,  without  exception,  would  permit 
polyeftmy  after  a  man  had  been  received  into  the  Church.  No  native,  in  my  opinion, 
shouM  be  regarded  as  a  Christian  who  after  making  a  profession  of  Christianity  became 
a  polygamist.  In  the  case  of  his  being  a  polygamist  before  professing  Christianity,  I 
would  most  decidely  say  that  he  shomd  not  be  received  into  the  Church  Unless  he 
renounced  all  his  wives  except  one,  though  I  am  inclined  to  this  opinion. 

5.  I  know  many  heathen  natives  who  are  monogainists,but  I  should  not  say  this 
was  from  choice. 

'6.  I  have  dealt  with  the  customs  of ''  ukulobola,"  at  some  length,  in  a  previous  paper 

(see  appendix  B,  pars.  31  to  36)  under  head  of  *'  Marriages,  and  payment  of  cattle." 

7.  Amongnatives  in  matrimonial  arrangements,  the  consent  oS  the  woman  is  not 

essential.  The  arrangements  may  be  conducted  without  reference  to  her  feelings^ 
though  in  many  cases  marriages  are  arranged  in  consequence  of  the  previous  attach- 
ment of  the  parties  to  eadi  oUxer. 
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8.  I  have  known  of  cases  in  which  women  have  been  taken  to  men  in  mairiafife^ 
.   against  their  will.    I  remember  cases  of  force  and  severe  punishment  before  tne 

natives  came  under  the  Qovernment,  and  have  heard  of  cases  sinoei  but.  none  has  come 
under  my  own  notice,  that  is  for  adjudication,  though  cases  have  come  before  me  in 
which  women  who  had  left  their  husbands  assigned  as  a  reason  that  they  had  been 
married  against  their  wiU. 

9.  In  hut  building  the  woman  provides  the  thatch  and  thatches  the  hut ;  the  hiu- 
band  provides  the  wattles  and  the  posts,  and  generally  puts  up  the  frame  work.  Cul- 
tivation is  now  almost  universally  done  by  the  plough ;  the  woman  often,  assisted  bj 
the  husband,  hoes  and  weeds  the  crops.  It  is  expected  that  the  woman  shall  labour, 
and  if  she  absolutely  refuses  or  neglects  to  do  what  is  expected  of  her  she  may  be 
sent  back  to  her  parents  and  the  husband  recovers  his  property.  (See  ppevious 
paper.  Appendix  B.,  jMirs.  37  to  42.) 

10.  No  barbarous  tribes  regard  women  as  the  equals  of  their  husbands,  though  I 

should  not  say  that  the  Kafir  woman  occupies  a  servile  position*  She  has  the  con- 
trol of  the  cattle  attached  to  her  house,  and  the  husband  seldom  disposes  of  one  of 
them  without  her  consent,  and  should  the  husband  die  and  have  minor  children,  she 
has  the  chief  control  of  the  property  and  of  the  children  during  their  minority,  and 
we  irequently  find  the  wives  of  chiefs  exercising  regency  after  the  death  of  their  hus- 
bands. 

11 4  Kafir  law  fixes  no  limit  to  the  number  of  wives  a  man  may  marry. 

12.  There  is  no  rule  to  prevent  marriages  by  reason  of  disparity  of  age,  and  an  aged 
wealthy  man  frequently  marries  several  young  wives. 

13.  Divorces  may  take  place  on  the  ground  of  desertion,  mutual  dislike,  and  some- 
times for  faithlessness.  The  wife  may  sue  for  a  divorce,  and  the  CToimd  for  it  gene- 
rally is  ill-usage.  In  cases  of  divorce,  if  they  take  place  before  the  birth  of  a  chUd,  the 
husband,  if  not  to  blame,  may  recover  all  lus  cattle ;  but  if  the  separation  is  caused  by 
ill-treatmeut  a  portion  or  even  the  whole  of  the  cattle  paid  by  the  husband  may  be- 
retained  by  the  wife's  relations,  according  to  the  nature  of  the  ill-treatment. 

14.  Occasionally  there  is  much  jealousy  and  quarrelling  among  the  wives  of  a  poly- 
gamist,  especially  if  his  attention  to  a  particular  wife  should  be  very  marked ; 
but  as  a  rule  the  wives  live  verj-  harmoniously  together,  and  cases  frequently  occur  in 
which  other  wives  are  taken  at  the  recommendation  of  the  older  wives. 

15.  The  cattle  paid  as  ikazi  go  absolutely  to  the  wife's  parents  or  g^iardians ;  neither 
she  nor  her  children  have  any  right  to  them,  but  in  case  of  need  she  can  claim  support, 
and  if  her  children  shoidd  be  destitute  and  apply  in  vain  to  their  mother's  famuy  for 
assistance  in  cattle,  they  may  by  application  to  the  chief  obtain  redress  on  the  ground 
of  the  cattle  received  as  ikazi, 

16.  I  have  known  several  cases  in  which  a  father  has  disi)osed  of  his  dau^tor  to  a 
second  husband  without  returning  the  cattle  received  from  the  first.  Such  cases  occur 
in  the  Colony  where  magistrates  do  not  entertain  cases  for  the  recovery'  of  the  ikm 
or  cattle  given  for  the  wife. 

17.  We  cannot  sanction  or  legalise  polygamy,  but  I  most  decidedly  think  that  we 
should  recognise  **  ukulabola  "  tUl  we  can  give  the  natives  something  better  to  make 
maiTiages  binding. 

1 8.  No  court  eoidd  comp^  a  woman  to  live  with  her  husband  or  intended  husband 
against  her  will,  but  if  any  marriage  arrangements  were  entered  into  and  not  con- 
Bimmiated  and  cattle  lianded  over  to  the  father  of  the  girl,  I  think  the  cattle  should 
be  recoverable  in  any  court  of  justice ;  likewise  if  the  woman  after  marria^  aban- 
doned her  husband  without  sufficient  reason. 

19.  If  in  this  question  bigamy  means  the  marriage  to  a  second  woman  during  the  life- 
time of  the  first,  both  marriages  having  been  contracted  in  accordance  with  the 
colonial  form  and  ritual,  I  would  regard  such  a  bigamous  marriage  as  a  serious 
offence,  though  polygamy  were  sanctioned,  for  the  heathen  native  in  almost  every 
case  takes  a  second  or  third  wife  if  he  can,  and  the  first  wife  at  her  marriage  knows 
that  such  a  thing  is  likely ;  whereas  the  man  who  marries  according  to  our  ritual 
solemnly  pledges  himself  to  his  wife  that  ho  will  be  faithful  to  her.  ^ 

20.  The  statement  that  ''daughters  are  systematically  trained  and  reared  as  an 
article  of  sale  and  form  the  chief  circulating  medium  of  the  Kafir  in  the  puzchase  of 
cattle  "  is  an  exaggerated  statement  of  the  transaction.  The  woman  does  not  regard 
herself  as  sold,  the  husband  does  not  consider  he  has  bought  her,  the  cattle  given  are 
designated  as  the  iknzi — a  term  not  applied  to  cattle  obtained  in  the  ordinaij  way  of 
purwiase,  and  the  transaction  is  call^  ''  ukidabola  "  and  not  "  ukutenga  "  (to  pur- 
chase). Besides  this,  the  woman  can  always  claim  protection  from  ul-treatment. 
(See  previous  paper.  Appendix  B.,  from  31st  to  56th  section). 

21.  The  want  (^  native  labour  cannot  be  attributed  to  pGdygamy,  but  to  the  small 
wants  of  the  natives.  The  polygamist  generally  is  a  wealthy  man  aiid  well-advanced 
in  life,  and  does  not  belong  to  the  class  that  seeks  employment.  FdLygamy 
does  not  enable  the  young  male  Kafir  to  live  in  idleness  any  more  than  mono- 
gamy, for  each  young  person  woidd  obtain  his  food  and  clothing  frOm  his  motherl:;^ 
hut,  and  would  have  no  claim  on  any  other  of  his  father's  wives. 
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22.  The  main  formality  for  the  ratification  of  a  native  marriage  ia  the  handing  over 
of  the  cattle  to  the  bride's  father.  This  without  any  other  formality  may  ratify  the 
marriage,  but  it  is  generally  accompanied  with  a  dance  and  the  slaughter  of  one  or 
more  cattle.  This  always  ta]kes  place  when  chiefs  or  persons  of  rank  and  wealth 
marry. 

23.  The  Act  No.  18  of  1864  recognises  and  leg^sea  native  marriages  by  providing 
for  the  inheritance  and  guardianship  of  the  children,  but  in  many  cases  in  the  Colony 
the  estates  of  natives  are  administered  according  to  the  common  law,  especially  if  the 
parties  had  been  married  according  to  Colonial  law.  In  the  dependencies  inheritance 
and  custody  of  minor  children  are  arranged  according  to  native  law. 

24.  Under  the  present  position  of  the  natives  I  do  not  think  that  '*  ukulabola  "  is 
an  evil  with  which  the  Government  should  deal  or  seek  to  remove ;  but  if,  in  the  case 
of  polygamic  wives,  the  Grovernraent  refused  to  entertain  cases  of  cattle  paid  for  them, 
and  fldl  cases  arising  out  of  them,  I  think  this  would  have  a  tendency  to  lessen 
polygamy. 

25.  See  previous  paper,  sections  1  to  3. 

26.  According  to  native  laws,  the  great  injustice  in  the  distribution  of  property  and 
inheriting  it,  is,  that  the  youngest  child  of  a  polygamist  may  be  his  heir ;  though,  as 
this  is  in  conformity  with  native  custom,  no  native  regards  it  as  an  injustice  or  hard- 
ship. 

27.  I  am  not  aware  that  the  Act  18  of  1864  finds  little  favour  from  natives  in  the 
Colony,  but  I  believe  that  as  natives  generally  recognise  certain  established  principles 
in  regard  to  inheritance  and  succession,  they  fall  into  the  groove  without  disturbance 
and  excitement  on  the  death  of  any  one,  and  the  reason  why,  it  may  be  imagined, 
that  the  Act  does  not  meet  with  favour,  is  that  its  requirements  are  acted  upon  with- 
out troubling  the -magistrate. 

28.  Even  though  the  Act  18  of  1864  had  not  accomplished  the  end  intended  by  it, 
this  affords  no  reason  why  further  legislation  should  not  be  adopted.  I  think  that  a 
declaration  of  what  the  law  of  inheritance  is,  and  the  requirements  of  the  law  in  the 
transference  of  landed  property,  would  be  wise,  and  woiild  make  the  law  popular. 

I  believe  that  estates  have  been  administered  in  accordance  with  the  Act,  and  would 
as  a  rule  be  so  if  natives  were  left  to  follow  their  own  inclinations ;  the  only  cases 
for  the  magistrate's  interference  being  when  disputes  arise  in  regard  to  inheritance, 
though  no  doubt  in  many  cases  the  ordinary  course  of  native  inheritance  is  departed 
froin  through  the  intervention  of  law  agents  who  look  more  to  fees  than  to  the  interest 
of  the  parties  concerned.  One  important  point  in  succession  to  land,  and  even  in  the 
sale  of  land  by  one  native  to  another,  is  that  they  do  not  understand  the  necessity  of 
legal  transfer  and  payment  of  transfer  dues,  but,  regarding  the  title  as  representing 
the  land,  they  consider  sale  and  transfer  complete  by  the  simple  transfer  of  the  title. 
This  will  yet  lead  to  great  confusion,  for  titles  have  passed  from  hand  to  hand 
without  the  performance  of  the  requisite  condition. 

30.  See  answer  28. 

31.  It  is  true  that,  according  to  Kafir  law,  females  do  not  inherit  property,  never- 
theless they  may  obtain  and  hold  property,  and  this  occasionally  happens  even  in 
the  case  of  married  women.  They  may,  by  their  own  earnings,  more  esi)ecially  as- 
doctors,  obtain  and  hold  property ;  then  among  the  Xosa,  Tombu,  and  Fmgo  tribes, 
a  married  woman  frequently  receives  a  cow  from  her  father ;  this  ^nd  its  progeny  is 
her  exclusive  right,  and  the  husband  can  exercise  no  control  over  this  nhulunga  cow, 
or  its  progeny.  This  could  liardly  be  the  case  if  the  woman  were  regarded  as  the 
property  of  her  husband,  under  the  general  acceptation  of  the  term  property.  Amongst 
the  Zulus  and  cognate  tribes  there  is  a  custom  called  ukungena^  by  which,  on  the  death 
of  any  man,  one  of  his  near  relations  takes  the  wife  or  wives  of  deceased,  and  any 
children  bom  from  such  intercourse  are  regarde<l  as  the  children  of  the  deceased. 
Under  such  circumstances  obstacles  are  thrown  into  the  way  of  the  remarriage  of  the 
widows ;  but  among  the  Tembus  and  Xasas,  where  the  practice  of  ukungena  is  not  per- 
mitted,  the  widow  may,  if  she  desires  it,  return  to  her  father's  bouse  and  remarry ; 
but  should  she  have  children,  and  desire  to  live  with  them  at  her  late  husband's  village, 
she  IS  at  liberty  to  do  so,  and  acts  as  guardian  of  the  children  and  curator  of  their 
property. 

32.  Natives  are  greatly  attached  to  their  customs,  because  they  are  their  customs  and 
the  customs  of  their  forefathers,  and  they  prefer  them  to  any  other  customs.  I  do 
not  think  that  any  more  valid  reason  could  be  given  for  their  attachment  to  their 
customs. 

38.  I  think  customs  vary  very  little  from  generation  to  generation. 

34.  Christian  or  civil  marriages  among  natives  very  seldom  take  place  before 
magistrates.  Some  years  since  I  married  two  or  three  couples.  The  reason  was  that 
one  or  other  of  the  parties  not  being  a  Christian  they  cpuhf  not  be  married  in  church, 
and  therefore  applied  to  mei 

35.  Should  a  polygamist  marry  according  to  the  Christian  ritual,  he  thereby,  as  a 
matter  of  necessity,  renounces  all  his  other  wives,  though  they  and  their  children 
retain  the  rights  acquired  to  property  from  the  husband  or  otherwise.    A  subsequent 
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marriage  according  to  native  form  should,  I  think,  not  be  regarded  as  a  marriage  at 
all,  and  if  the  wife  thought  fit  she  might  seek  redress  and  obtain  a  divorce.  A  seoood 
marriage  according  to  Colonial  law  during  the  first  wife's  lifetime  would  subject  the 
husband  to  punishment  for  bigamy. 

36.  In  case  a  2K>l7gamist  marries  one  of  his  wives  and  separates  from  the  rest,  the 
peculiar  hardship  is  that  the  mothers  are  separated  from  their  children  who  are  re- 
tained by  the  father,  and  in  some  cases  there  may  be  real  affection,  especiallj  by  the 
wife  to  the  husband.  These  two  points  constitute  the  chief  hardships  in  cases  of 
separation.     I  see  no  remedy  for  this. 

37.  I  think  that  the  Act  18  of  1864  suffidentlpr,  though  indirectly,  legalises  native 
marriages,  inasmuch  as  it  provides  for  the  inheritance  of  the  children. 

38.  I  have  dealt  with  the  matter  of  native  marriages  in  previous  paj>ei8.  (See 
Appendix  B  ,  pars.  31  to  35). 

39.  The  Native  Law  of  Inheritance  may  be  defined.  I  do  not  think  that  farther 
legislation  is  at  present  necessary.  I  have  given  my  views  on  **  ukulobola  "  in  pre- 
vious papers.     (Bee  above — par.  38). 

40.  The  chief  difficulty  in  regard  to  dowry  cases  arises,  when  cattle  are  claimed,  from 
the  misrepresentation  as  to  the  description  and  number  paid,  and  it  sometimes 
happens  that  such  cases  arise  when  me  defendants  are  not  in  a  position  to  return 
the  cattle. 

The  chief  difficulty  in  inheritance  cases  arises  when  there  has  been  a  long 
minority  and  when,  either  by  the  culpability  or  carelessness  of  the  g^uardians,  property 
has  been  lost  or  squandered.  Otherwise  there  are  no  more  practical  difficulties  in 
dealing  with  these  cases  than  with  others  where  conflicting  evidence  has  to  be 
considered. 

4 1 .  Prima  facie,  polygamy  is  antagonistic  to  civilisation  and  therefore  an  obstacle  to 
its  advance  among  the  natives.  The  most  serious  evil  arising  from  polygamy 
especially  in  the  case  of  an  old  man  with  yoimg  wives  is  that  it  leads  to  great 
immorality.  Natives  sometimes  assign  as  a  reason  for  polygamy  that  it  is  a  safe  and 
good  investment.  A  man  may  lose  his  cattle  by  war,  con&cation,  and  otherisaasee, 
but  his  wife  and  children  cannot  be  taken  from  Mm,  and  when  he  is  old,  or,  it  may 
be,  unfortunate,  he  may  recover  his  lost  fortune  by  the  marriage  of  his  daughteia. 

42.  Polygamy  is  not  practised  on  Mission  Stations,  and  to  this  extent  it  has  been 
lessened,  but  the  numbers  of  those  under  missionary  influence  are  so  insignificant  in 
comparison  with  the  masses  that  what  has  been  accomplished  by  missionary  influence 
has  made  no  appreciable  difference. 

43.  An  unmarried  female  is  regarded  as  a  minor,  but  occasionally  women,  especially 
widows,  take  liigh  position,  and  command  CTeat  respect  in  all  that  relates  to  their 
sons,  or  to  their  brothers  should  they  be  with  them. 

44.  I  am  not  aware  of  any  law,  besides  native  law,  dealing  with  native  marriages. 
My  views  are  given  in  previous  paper. 


Inhebitakce. 


45.  The  law  of  succession  or  inheritance  cannot  be  departed  from  by  an  expressioii 
of  the  intention  of  the  deceased  before  his  death ;  but  by  a  formal  and  public  action 
he  may  disinherit  his  heir.  In  order  to  do  this,  it  would  be  necessary  for  the  father 
to  assemble  his  kinsmen  'and  the  leading  men  of  his  neighbourhood,  and  intimate  to 
them  that  for  gross  misconduct  he  had  found  it  necessanr  to  disinherit  his  som  and 
to  apxK)int  anouier  in  his  place ;  but  this  cannot  be  privatdy  done,  though  this  disin- 
heritance would  only  take  the  form  of  placing  the  heir  in  the  position  of  the  second 
or  third  son  in  regard  to  rank  or  inheritance.  I  know  of  no  case  in  which  the  chief 
son  of  any  particular  house  has  been  disinherited  of  the  inheritance  of  that  house. 

46.  I  am  imable  to  say  how  far  the  Act  No.  18  of  1864  has  been  beneficial  or  other- 
wise. 

47.  I  should  not  say  that  any  man  should  of  necessity  be  subjected  to  operation  of 
the  law  of  inheritance  laid  down  by  the  customs  of  his  tribe.  If  for  instance  a  man 
willed  that  his  widow  or  widows  should  inherit  a  portion  of  his  property,  and  that  the 
remainder  should  be  equally  distributed  among  all  his  children,  male  and  female,  I 
do  not  tliink  that  such  £ree  testamentary  disposition  should  be  prevented,  though  if  he 
made  no  such  disposition,  the  law  of  inneritance,  either  colonial  or  native,  would  step 
in.  Care  would  nowever  have  to  be  taken,  that  in  the  testamentary  dii^position  the 
father  did  no  injustice. 

48.  The  difficulty  in  making  it  criminal  for  a  native  to  marry  a  wife  according  to 
native  custom  during  the  lifetime  of  a  wife  married  according  to  colonial  law,  is  that 
it  may  deter  many  &om  adopting  the  colonial  form  of  marriage.  It  mis^ht  probably 
be  sufficient  that  the  woman  should  not  be  regarded  as  his  wife,  and  me  off-spring 
be  regarded  as  illegitimate,  while  the  first  wife  would  have  the  option  of  suinff  for  a 
divorce  and  obtaining  a  portion  of  her  husband's  property,  and  it  may  fuxmer  be 
enacted  that  the  cattle  paid  in  such  a  marriage  should  be  confiscated  to  Qovenunemt. 
The  law  may  in  time  be  much  more  rigid. 
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19.  In  the  absence  of  testamentary  disposition,  that  is  the  appropriation  of  a  man's 

property  during  his  lifetime,  the  native  law  of  inheritance  would  take  effect — 
that  is,  the  son  of  the  great  ^dfe  would  take  aU.  In  the  only  case  of  this  nature, 
which  has  come  before  me,  I  adopted  a  different  course,  with  satisfaction  to 
the  tribe,  as  stated  in  the  previous  papers.     (See  Appendix  B,  pars.  23  to  25). 

50.  Any  well  attested  testamentary  disposition,  though  not  recorded  in  writing,  I 
think  should  be  recognised.  I  have  go^e  into  the  matter  in  my  previous  papers. — ^para. 
1  to  3. 

51.  I  do  not  think  that  we  could  adopt  a  bettor  system  for  administering  the  property 
of  a  deceased  native  than  that  which  is  in  operation  among  them. 

52.  Any  attempt  to  make  the  ikazi  a  marriage  settlement  for  the  wife  and  her 
children  would  fail,  and  would  be  resisted. 


LAND    TENUEE. 


1.  Eveiy  tribe  is  regarded  as  a  family ;  the  land  they  occupy  is  their  joint  pro2)erty, 
and  the  whole  of  the  land  is  subdivided  under  the  leading  headmen,  who  may  have 
lidnor  headmen  under  them,  who  are  in  charge  of  smaller  subdivisions ;  and  lastly 
come  the  heads  of  kraals,  who  also  claim,  within  the  last  subdivision,  a  smaller  extent 
of  land.  The  head  of  the  kraal,  or  village,  distributes  arable  land  to  those  under 
him.  The  headmen  point  out  the  land  to  the  heads  of  kraals  ;  the  j)^tty  chiefs  or 
heads  of  clans  point  out  to  the  headman ;  while  the  chief  appropriates  to  the  head  of 
the  clan.  The  boimdaries  are  well  defined  natural  features  such  as  mountains,  rivers, 
and  ridges. 

Any  stranger  coming  to  a  certain  locality  would  apply  to  the  head  of  the  kraal 
for  a  piece  of  land  for  cidtivation,  but  in  case  he  wished  to  establish  his  own  village 
he  would  ai>j)ly  to  the  headman  or  to  the  liead  of  the  clan ;  but  as  often  happens  a 
clan  or  large  number  of  persoiLs  coming  to  another  tribe  in  consequence  of  war  or 
other  causes  would  apply  to  the  cliief ,  and  as  it  is  always  the  T^ish  of  native  chiefs 
to  strengthen  themselves  by  accessions  of  people,  they  never  refuse  to  receive  acces- 
sion from  other  tribes,  even  tliough  there  may  not  be  room  for  them.  Any  applica- 
tion for  land  made  to  the  chief  would,  as  a  matter  of  form,  be  submitted  to  the  head 
of-the  clan  where  it  is  proposed  to  locate  the  people,  and  from  the  head  of  the  elan 
to  the  subordinates  Should  the  head  of  the  clan  and  others,  however,  refuse  to  re- 
ceive the  a2>plicants,  the  chief  may  on  his  own  authority  and  responsibility  appoint 
places  of  residence  to  the  applicants. 

The  ownership  to  land  is  only  to  arable  land,  and  this  cannot  be  sold  or  alienated* 
Land  may  descend  from  father  to  son,  fi'om  generation  to  generation,  and  the  occu- 
pier cannot  be  dispossessed  ;  and  evon  though  ho  should  leave  for  a  number  of  years 
and  return,  ho  may  resume  the  uf^e  of  his  land,  though  it  may  have  been  in  the  mean- 
while cidtivated  b}'  another,  but  ho  has  no  power  to  alienate  the  land.  The  only 
case  in  which  a  man  ma}'  be  dispossessed  of  his  land  and  village  is  when  the  chief 
requires  them  for  his  own  use  or  for  that  of  another  chief  who  may  have  joined  him 
from  another  tribe.  The  process  of  ejectment  is  very  simple.  The  chief,  without 
8a3dng  a  word  to  the  proprietor,  simply  has  his  cattle  sent  to  the  cattle-pen,  and  the 
proprietor  understands  that  this  is  a  signal  to  quit.  If  he  submits  quietly,  time  may 
be  allowed  him  to  erect  huts  and  make  a  cattle  enclosure  elsewhere,  but  if  ho  remon- 
fltratefi  or  raises  objections,  the  chief  simply  takes  possession. 

Within  a  particular  clan  or  tribe,  the  boundaries  are  chiefly  for  the  purpose  of 
defining  arable  lands,  the  grazing  land  within  reach  of  each  person  of  the  clan 
being  conmion  to  the  whole  clan ;  and  though  fierce  altercations  and  violence  often 
ensue  on  aceomit  of  trespass  and  damage  to  crops,  it  is  very  rare  indeed  that  any 
misunderstanding  arises  in  regard  to  gi^azing.  The  only  cases  I  know  of  being  when 
cattle  in  any  locality  are  suffering  from  contagious  or  infectious  diseases,  when  the 
reason  of  the  dispute  is  the  contact  of  the  diseased  cattle  with  the  healthy,  and  this 
may  be  said  even  in  regard  to  tribes  acknowledging  separate  chiefs.  Cattle  may  cross 
the  separating  bomidary,  but  no  cultivation  or  building  is  allowed  over  it. 

2.  Interti'ibal  boimdaries  among  our  natives  have  been  fixed  and  decided  upon 
pretty  mucli  as  the  same  question  is  dealt  with  all  the  world  over  by  civilised  as  well 
as  barbarous  peoples  ;  that  is,  by  conquest,  cession,  or  purchase.  Mozilikatsi,  the 
founder  of  the  ^latabele  power,  went  from  Zulidand  in  the  early  part  of  this  cen- 
tury, and  by  conquest  established  his  authority  over  a  large  area,  then  sparsely  occu- 
pied by  tribes  of  the  Sesuto  family.  Mozilikatsi,  having  made  an  attack  on  the  Dutch 
emiCTants  in  1837,  was  in  his  turn  conquered  and  dispossessed,  and  retiring  to  the 
north-east,  again  by  right  of  conquest,  established  himself  in  country  then  occupied 
by  other  tribes,  and  the  present  boundaries  of  the  Matabele  people  include  the  land 
of  the  people  thus  conquered. 
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The  country  from  the  Bashee  to  Cape  Point  appears,  about  four  hundred  yean 
since,  to  have  been  thinly  occupied  by  Hottentots  and  Bushmen,  all  the  rivers  aad 
chief  mountains  having  Hottentot  or  Bushmen  names. 

This  country  has  been  appropriated  by  us  and  the  Kafir  tribes,  and  the  process 
of  appropriation  and  fixing  of  boundares  has  been  pretty  much  the  same,  with  the 
difference  that  we  have  fixed  our  boundaries  first  by  proclamation  and  afterwards  hj 
surveys  and  beacons,  whereas  the  boundaries  of  the  natives  are  determined  chiefly  by 
occux^ation. 

In  some  cases,  tribes  coming  from  the  north-east  found  immense  tracts  either 
wholly  unoccupied  or  very  sparsely  populated  by  Hottentots  and  Bushmen.  The  Hot- 
tentots were  easily  conquered  and  incorporated.  The  Bushmen,  who  never  kept 
stock  or  cultivated  the  ground,  retired  to  mountains  and  caves  subsisting  on  game; 
but  as  game  disappeared  before  the  new  occupants  of  the  land,  the  Bushmen  suppHed 
themselves  from  the  stock  of  the  intruders,  taking  life  wherever  opportunity  offered. 
This  brought  about  a  war  of  extermination,  and  now  probably  from  the  borders  of 
Natal  to  the  Stormberg  two  hundred  pure  Bushmen  could  not  be  found.  Among 
several  of  the  tribes,  a  few  families  are  still  to  be  met  with,  though  even  these  to  the 
present  day  live  separate  from  the  people  among  whom  they  reside,  and  though  in 
constant  contact  with  them  have  not  acquired  the  Kafir  language  so  as  to  speak  it 
correctly. 

In  some  cases,  when  tribes,  such,  for  instance,  as  the  Xosas  and  Tembus,  haye 
gone  to  occupy  a  vacant  country,  they  have,  in  course  of  time  and  with  the  increase  of 
stock  and  population,  extended  towards  each  other,  and  when  coming  into  contact 
fierce  fights  have  taken  place,  each  party  endeavouring  to  extend  its  own  border  and 
prevent  farther  advance  on  the  part  of  the  other.  The  Bolotwa  was  the  point  at 
which  the  Galekas  and  Tembus  met  fifty  years  since.  This,  for  about  thirty  years, 
was  the  bone  of  contention  between  the  two  tribes,  and  the  contest  was  only 
finally  settled  when  the  Colonial  GK)vemment.  in  1858,  expelled  Kjreli  from  hiscountiy 
and  the  Bolotwa,  which  some  years  later  was  given  to  Gangelizwe. 

2.  As  a  rule,  tribal  boundaries  are  respected.     No  tribe  would  go  to  war  with 

another  with  the  avowed  object  of  obtaining  possession  of  land  which  has  been 
occupied  by  another,  and  formally  recognised  as  belonging  to  that  tribe ;  but  when  one 
tribe  covets  the  land  of  another  a  pretext  for  going  to  war  is  easUy  found,  and  in  the 
final  settlement  there  may  be  a  change  or  reaajustment  of  boundary  in  favour  of  the 
conquering  side. 

4.  This  question  has  been  dealt  with  in  paragraph  1.      There  are  no  penalties  for 

infringement  of  boundary.  Should  an  outsider  cultivate  on  the  arable  land  set  aside 
for  any  particular  kraal  or  village,  the  ease  is  referred  to  the  headman  or  diief ,  who 
either  ejects  or  gives  permission  for  the  cultivation  or  occupation  according  to 
circimistances.  The  i^eason  for  permission  may  be  that  arable  land  in  one 
particular  locality  is  being  exhausted,  while  uncultivated  lands  are  to  be  found  in  ano- 
ther. The  chief  or  headman  may  give  authority  for  their  cultivation  by  an  outsider, 
though  the  man  to  whom  the  locality  was  appropriated  objects. 

6,  Laud  and  boundary  disputes  were  not  in  former  days  very  common.    The  reason 

is  that  there  was  an  abimdance  of  vacant  country,  and  even  the  best  x>art8  of  the 
occupied  coimtry  was  but  sparsely  peopled  and  lightly  stocked.  As  population  and 
stock  increased,  with  no  more  vacant  land,  and  with  British  ELaffraria  and  the  division 
of  Ciueen's  Town  annexed  to  this  CJolony,  the  natives  found  themselves  circumscribed, 
and  had  it  not  been  for  GK)vemment  control,  land  disputes  would  no  doubt  be  very 
frequent,  but  as  the  boundaries  of  each  chief  and  location  have  been  defined,  land 
disputes  have  been  prevented.  The  only  case  of  land  dispute  of  any  eonaequence 
that  I  am  aware  of,  is  that  between  the  Pondos  and  Xesibes,  the  latter  having  been 
taken  over  by  the  Government,  while  the  Pondos  are  still  an  independent  people. 
Disputes  between  private  parties  in  locations  I  believe  to  be  common. 

6.  I  believe  that  the  system  of  giving  individual  titles  to  land  has  worked  w^ 
when  the  titles  have  been  taken  up.  I  am  not  aware  whether  sales  have  been  fre- 
quent or  who  the  purchasers  are. 

7.  I  am  unable  to  answer  this  question. 

8.  I  believe  that  the  principles  on  which  natives  have  been  settled  in  locations  on 
both  sides  of  the  Kei  are  the  same ;  namely,  that  a  suitable  spot  for  a  village  should 
be  fixed  upon  with  arable  land,  as  many  people  to  be  placed  on  this  land  as  that  to 
each  a  reasonable  extent  of  arable  land  would  be  available,  with  a  commonage  in 
proportion  to  the  extent  of  arable  land  and  number  of  |)eople  to  be  located  on  it, 
with  the  view  of  hereafter  giving  individual  titles  for  building  and  garden  grounds  to 
the  inhabitajits. 

9.  I  think  it  to  be  a  matter  of  the  highest  importance  that  natives  should  obtain 
individual  titles  to  land.  Few  men  would  care  to  improve  land  and  invest  money  on 
it  when  they  had  no  title  to  it.     This  naturally  retards  advancement. 

10  &  1 1 .  I  think  it  of  the  utmost  importance  that  sites  for  magistracies  among  the  native 
tribes  should  be  so  selected  that  they  may  become  the  nucM  of  towns  in  the  future, 
and   that  at  these  centres  Europeans  should  be  encouraged  to  settle.     Civilisation 
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would  spread  from  these  points,  and  in  case  of  disturbances  in  the  future  they  would 
be  rallying  points  to  Europeans  and  loyal  natives. 

12  &  J3.  The  influence  of  chiefs  is  a  matter  we  cannot  ignore.  It  is  a  difficulty  which  mxist 
die  in  time,  though  so  long  as  it  exists  we  must  endeavour  to  control  and  utilize  it. 
Hereditary  chiefs,  such  as  those  of  Basutoland  and  of  other  tribes,  who  have  volun- 
tarily come  imder  us,  have  the  right  of  adjudicating  in  civil  suits  between  their  people, 
but  not  authority  to  enforce  decisions. 

14  &  Id.  In  granting  individual  titles  to  people  whom  we  took  over  with  their  land,  we 
must  bear  in  mind  that  the  land  is  the  common  property  of  the  tribe,  in  which  each 
individual  has  a  right,  but  which,  according  to  native  custom,  cannot  be  alienated. 
It  might  form  a  matter  of  great  inconvenience  to  the  original  owners  if  outsiders  were 
permitted  to  come  in  by  purchase.  I  would  make  no  restriction  of  sale  to  men  of  the 
same  tribe  or  location,  and  probably  there  would  be  no  necessity  to  prohibit  sale  to 
any  native  whatever ;  but  shoidd  Europeans  be  permitted  to  purchase,  they  would,  as 
a  rule,  soon  come  into  conflict  with  the  natives,  and  great  trouble  would  result. 

Natives  who  obtain  land,  as  a  rule,  do  not  obtain  it  for  the  purpose  of  specida- 
tion  or  resale.  I  do  not  think  that  any  restriction  in  regard  to  sale  would  depreciate 
the  land  in  the  estimation  of  the  native  holder. 

16.  If  restriction  in  regard  to  sales  were  decided  upon,  there  could  be  no  mortgages. 

17.  I  am  not  prepared  to  suggest  any  other  conditions. 

18.  The  extent  of  ground  to  be  granted  to  each  native  would  depend  very  much  on 
the  nature  of  the  groimd.  Ten  acres  of  good  arable  land,  with  commonage,  would 
be  sufficient  for  the  maintenance  of  a  family ;  many  families  would  not  be  able  to 
cultivate  so  much,  others  would  cultivate  more. 

In  a  settled  location  where  subdivision  for  the  purpose  of  granting  individual 
title  takes  place,  I  think,  in  fixing  the  limits  of  each  lot,  some  consideration  might  be 
shewn  to  the  man  who  had  cidtivated  extensively  and  made  improvements,  and,  as  a 
rule,  his  improvements  should  be  secured  to  him. 

19.  No  doubt  some  men  woidd  like  to  have  titles  to  their  grants  without  restriction 
of  any  kind,  but,  as  a  rule,  I  do  not  think  restriction  would  cause  discontent,  especi- 
ally if  a  native  could  sell  to  another  of  his  location  or  tribe. 

20.  In  suggesting  restrictions  on  sales,  I  do  not  contemplate  that  they  would  be 
perpetual,  and  when  a  man  has  made  the  advances  described  in  this  question,  re- 
strictions might  be  removed  to  sale,  provided  that  the  bxle  would  not  prejudicially 
affect  others  in  that  particular  locality,  and  probably  the  magistrate  of  the  district 
would  be  the  best  reference  in  matters  of  this  kind. 

21.  I  think  it  would  be  well  in  native  grants  to  modify  the  charges,  and  in  case  of 
modification,  I  do  not  think  it  would  be  necessary  to  create  a  special  office  for  the 
purpose,  though  it  would  be  necessary  in  the  office  of  registrar  of  deeds  to  have  a 
separate  department  for  native  titles. 

22.  I  do  not  think  that  in  the  case  of  a  wealthy  native  who  had  purchased  land 
for  himself  out  of  a  native  location,  that  the  ordinary  law  should  be  departed  from 
in  conveyance  of  the  land  to  the  heirs. 

Any  change  should  simply  apply  to  the  lots  in  the  location  on  which  they  pay  a 
high  quitrent,  and  on  which  most  natives  are  quite  content  to  live  without  title,  their 
heirs  occupying  the  land  after  them  without  the  cost  and  trouble  connecited  with 
transfer. 

23.  There  are  various  influences  in  operation  against  the  acceptance  of  titles. 
Headmen  of  locations,  who  have  a  voice  in  distribution  of  arable  land,  lose  the 
influence  which  this  patronage  gives  them,  inmiediately  individual  title  is  issued. 
They  have,  therefore,  in  most  cases  been  strong  opponents  to  the  measure.  Politically, 
therefore,  we  gain  great  influence  in  issue  of  title,  and  tho  influence  we  thus  gain, 
may  well  be  paid  for  in  relinquishing  certain  fees  and  cliar^'eB  wliich  must  be  paid 
before  title  can  be  obtained.  Another  objection  to  taking  title  is  that  the  individual 
is  fixed  to  his  land,  he  cannot  get  an  extension  with  the  increase  of  his  family,  or 
break  up  new  ground  when  the  first  becomes  exhausted,  while  the  costs  in  connec- 
tion with  the  titles  have  been  another  obstacle. 

24.  No  doubt,  if  a  reduction  was  made  in  charges  on  titles,  many  woidd  be  taken 
up,  and  reduction  of  expenses  could  be  fairly  urged  on  the  ground  that  the  land  is 
not  a  gift  to  the  people,  but  that  we  are  simply  securing  their  o\^ti  to  them,  and  in 
doing  so  are  securing  to  ourselves  an  important  political  advantage. 

25.  I  have  no  knowledge  of  the  operation  of  Act  No.  40  of  1879. 

26.  I  think  it  would  be  well  to  ensure  the  land  to  lessees,  by  eventually  granting  free 
title,  shoidd  improvements  be  made  and  the  lessee  has  conducted  himself  well.  In 
case  of  anyone  who  has  made  improvements,  and  by  tlirift  and  good  management  is 
in  the  position  of  removing,  either  by  purchase  or  lease  of  other  lands,  I  think  that 
compensation  should  be  made  to  him  by  anyone  who  succeeds  him  in  the  occupation 
of  the  lands  thus  improved. 

27  &  28.  I  hardly  see  the  necessity  of  a  court  to  ascertain  who  have  an  interest  in  land 
under  tribal  custom,  as  it  is  an  established  rule  that  each  member  of  the  tribe  has 
a  right,  though  a  court  may  be  established  for  deciding  in  what  cases  leases  shall 
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be  converted  into  absolute  property,  and  this  court  might  have  authority  to  hear  and 
settle  aU  native  cases  relating  to  land. 


LOCAL  SELF-GOVERNMENT. 

1  The  'ordinary  tribunals  have  been  described.  It  would  be  only  on  a  most 
exceptional  occasion  when  there  would  be  any  meeting  for  legislation  ;  I  have  nerer 
heard  of  any.  Should  any  matter  of  policy  ejecting  me  people  arise,  that  is,  such  u 
a  dispute  with  another  tribe,  which  may  lead  to  a  rupture,  then  all  the  heads  of 
clans  and  leading  men  are  called  to  the  residence  of  the  chief,  and  the  matter  is 
arranged  in  accordance  with  the  public  voice. 

It  occasionally  happens  that  the  chief,  instead  of  summoning  a  meeting  to  hk 
residence,  sends  messengers  to  leading  men  to  ascertain  for  his  g^dance  and  action 
their  views  on  any  particular  point. 

2.  The  control  exercised  by  the  headman  of  each  village  can  hardly  be  called 
government. 

3.  The  head  of  the  village  has  neither  legislative  nor  executive  authority. 

4.  Tliere  are  no  municipal  arrangements  such  as  are  described  in  the  question. 

5.  See  foregoing. 

6.  There  is  no  taxation  among  the  natives  for  any  purpose  whatever. 

7.  I  believe  that  the  right  is  appreciated  by  natives  in  the  Colony,  and  judging 
from  the  representatives  for  whom  tney  vote  I  should  say  that  their  votes  are  intelli- 
gently given — ^I  refer  to  Kafirs  and  Fingoes. 

8  &  9.  I  Iiave  not  observed  amongst  the  natives  any  desire  to  exercise  any  direct  oontiol 
in  the  management  of  their  own  government,  except  in  such  matters  as  intertribil 
questions,  the  coming  of  age  of  chiefs,  the  marriages  of  chiefs  and  chiefs'  daughters, 
tne  selection  of  the  wife  who  shall  be  regarded  as  the  great  wife  and  whose  son  shall 
succeed  to  the  chieftainship.  On  all  such  matters  the  leading  men  expect  to  be  con- 
sulted, and  regard  it  as  a  slight  if  ignored,  and  resent  it  accordingly.  Any  diief, 
systematically  passing  over  the  leading  men  of  his  tribe,  would  become  unpopidar  and 
lose  their  support.  The  only  way  in  which  a  beginning  can  be  made  with  the  people 
in  the  introduction  of  local  self-government  is  by  endeavouring  to  interest  them  in  the 
management  and  control  of  their  villages.  There  are  some  h^ffe  and  old-established 
mission  stations  in  the  Colony  and  Transkei,  and  for  these  single  codes  of  regulations 
could  be  formed  and  municipal  commissioners  elected  to  carry  out  the  law,  out  such 
local  self-government  would  be  purely  a  new  institution,  there  being  no  analogy  to  it 
in  native  custom. 

10.  I  do  not  know  of  any  case  in  which  natives  of  themselves  have  been  concerned 

in  important  imdertakings  of  road-making  and  schools.  All  such  undertakings  have 
beeij  initiated  and  pushed  by  Europeans,  the  natives  being  content  to  follow,  and 
requiring  constant  stimulation  to  keep  them  up  to  the  work.  In  committee  the  natives 
act  intelligently  and  usually  independently. 

1 1  &  12.  When  the  masses  of  the  people  are  still  barbarous  and  attached  to  their  customs 
and  their  chiefs,  I  do  not  see  how  the  franchise  could  be  extended  to  them  for  the 
purpose  of  self-government. 

13.  I  do  not  think  that  the  Ceylon  village  system  would  work  here.  The  villages 
here  are  too  small  and  too  much  scattered  to  bring  them  under  the  influence  of  a 
committee.  The  system  could  only  be  adopted  in  regard  to  such  villages  as  are 
referred  to  in  Sects.  8  and  9. 

14.  I  cannot  say  that  the  mode  of  justice  would  be  advanced  in  these  territories  by 
obtaining  the  co-operation  of  natives  as  jurors  or  assessors  in  its  administration. 
The  main  advantage  to  be  gained  by  such  a  system  would  be  to  give  the  people  an 
interest  in  the  administration  of  the  law,  and  to  take  much  responsibility  from  the 
magistrate. 

15.  Divisional  councils  in  the  Colony  are  established  en  the  assumption  that  eveiy 
landed  proprietor  either  has  a  vehicle  of  his  own,  or  uses  one  on  the  roads,  he  must 
therefore  pay  for  their  construction  and  maintenance.  Here,  where  the  natives, 
except  in  veiy  rare  cases,  have  no  title  to  the  land,  and  where  one  in  five  hundred 
does  not  possess  a  wagon,  transi)ort  being  mainly  performed  by  residents  of  Natal 
and  the  Cape  Colony,  the  people  would  not  consent  to  be  taxed  as  suggested.  In  tiie 
present  state  of  the  people,  the  construction  of  roads  must  be  met  from  the  general 
revenue,  and  for  this  the  revenues  of  the  Colonial  Dependencies  would  now  have  been 
ample,  had  it  not  been  for  the  late  rebellion. 

16.  In  this  division,  the  time  has  not  yet  arrived  for  the  establishment  of  school 
boards.  The  natives  are  not  sufficiently  advanced,  and  do  not  sufficiently  appreciate 
education,  and  even  at  the  aided  mission  schools  it  is  a  constant  struggle  for  the 
school  committee  to  get  in  the  necessary  fees. 

17.  See  above. 
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18.  There  woidd  be  no  gpeoial  difficulty  in  the  establishment  of  villages  to  provide 
for  the  maintenance  of  order  and  regularity  in  the  placing  of  the  huts  ;  though  for 
convenience  and  for  the  purpose  of  affording  protection  to  cattle  against  thieves  and 
formerly  against  wolves^  the  huts  are  placed  around  the  cattle  enclosure.  It  would 
be  regarded  as  a  hardship  to  interdict  the  round  hut,  which  all  Kafirs  can  construct, 
and  to  compel  them  to  incur  the  expense  of  the  square  huts. 

19.  In  a  native  location,  we  should  not  charge  a  higher  rate  on  a  good  square  house 
than  we  do  for  a  hut ;  if  any  difference  wore  made  it  should  be  in  favour  of  the  square 
house. 

20.  With  most  natives  th^re  is  a  strong  inclination  to  take  extensive  credit  without 
any  prospect  of  repayment,  and  when  adjudged  to  pay  interest,  or  if  a  writ  is  issued 
to  enforce  payment  of  the  principal,  the  native  feels  himself  sorely  aggrieved  that  a 
judgment  should  be  givei)i  against  him  for  recovery  of  an  account  voluntarily  lent  to 
him,  while  he  admitted  his  Lability  and  intended  to  repay.  Were  it  not  for  this 
objection  the  loans  contemplated  in  this  section  would  in  many  cases  form  a  great 
boon ;  but  I  would  not  recommend  the  loan  unless  in  very  exceptional  cases. 

21 .  I  think  prizes  issuM  for  houses  of  a  certain  standaid  would  act  beneficially. 

22.  Amongst  the  mora  advanced  of  our  native  population,  agricultural  shows  have 
been  held  with  great  fiiiccess,  and  were  highly  appreciated  by  the  natives.  In  this 
matter,  as  well  as  in  the  establishment  of  schools,  their  effects  appear  to  be  spasmodic 
and  pass  off  with  the  novelty  of  the  thing.  It  would  be  well  if  the  Government,  in 
each  native  divisioHy  should  set  aside  money  to  be  given  in  prizes,  and  with  any 
magistrate  interested,  in  the  matter  and  taking  it  in  hand,  I  believe  that  agricultural 
societies  might  be  established  and  be  productive  of  good. 

123..  The  sale  of  ^irituous  liquors  in  native  locations  and  in  territories  beyond  the 

Colony  should  as  far  as  possible  be  prohibited  to  natives.  The  better  class  among 
natives,  and  w)io  can  use  spiritous  liquors  without  abusing  them,  would  submit  to  the 
restriction  for  the  sake  of  those  of  their  countrymen  who  cannot  restrain  themselves, 
and  to  whom  the  free  purchase  of  liquor  would  prove  destruction.  We  now  contem- 
plate special  legislation  for  the  natives  suited  to  their  jpresent  position,  and  the 
prohibitioa  of  the  sale  of  intoxicating  liquors  to  them  is  a  fair  and  necessary  measure 
for  special  legislation,  which,  in  their  interests  and  welfare,  we  are  bound  to  adopt. 
It  is  a  matter  beset  with  great  difficulty,  and  the  law  is  being  constantly  broken  and 
evaded,  nevertheless  I  think  it  should  not  be  laid  to  our  cl^arge  that  we  brought  ruin 
and  destruction  on  the  native  population  under  our  care  ivnd  control  by  permitting 
it\0m.  to  purchase  drink  without  let  or  hinderance. 

It  is  the  custom  at  some  trading  stations  to  give  each  customer  a  glass  of  liquor 
after  each  transaction  of  trade ;  this  is  regarded  as  a  present,  but  is  to  all  intents  and 
purposes  a  sale,  for  though  no  (Urect  charge  is  made  for  the  liquor,  it  is  indirectly  char- 
ged for,  and  the  dealer  makes  his  profit  upon  it.  This  practice  should  be  as  strictly 
prohibited  as  the  direct  sale. 

C.  BEOWNLEE, 

Chief  Magistrate, 

East  Griqualand. 


By  the  Right  Rev.  the  Bishop  of  St.  John's,  Umtata. 

LAWS. 

1 .  Acquainted  with  Natal  Kafirs  chiefly,  alec  Bacas,  Pondos,  Qcalekas,  &c. 

2.  They  have  customs  or  traditions  of  law,  t.^.,  rememborcd  precedents  of  decisions 
given  (ukuteta)  of  the  chiefs  or  great  men,  rather  than  any  **  framed  laws  "  or  system 
of  law.  I  do  not  think  "  the  people  "  have  any  influence  in  determining  any  law  or 
custom  beyond  the  personal  ii&uence  of  a  clear  head  and  power  of  speech,  exerted  in 
the  chief's  council,  or  in  discussion  of  cases.  They  sometimes  speak  of  the  Qreat 
Words  of  Unkulunkulu,  but  I  do  not  know  them. 

3.  The  memories  of  the  chiefs  and  great  men.     There  are  no  written  laws. 

4.  I  conceive  any  offence  or  crime  admits  of  being  compounded  by  fine  in  money 
or  other  valuable  consideration. 

5. 

6. 

7.  No. 

B.  Offences  or  crimes  against  society  should  be  punished,  if  possible,  on  the  prin- 

ciple that  restitution  is  due  to  society,  that  the  offender  has  wronged  society,  and  with 
a  view  to  correct  the  offender  and  prevent  the  recurrence  of  the  wrong  to  society. 

For  theft,  the  value  of  the  property  to  be  restored  to  the  injured  person,  and  the 
offender  be  required  to  pay  in  addition  a  fine  to  cover  all  expenses  incurred  in. 
detectives,  &c.,  and  further,  a  fine  to  the  Gt)vemment  for  the  offence. 

k2 
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If  the  offender  has  no  property,  and  restoration  cannot  be  made,  I  con- 
sider that  lie  owes  a  debt  to  society,  which  he  is  bound  to  par,  and  I  would  have  liini 
punished  by  incarceration,  during  which,  by  labour,  he  should  earn  the  amount  of  the 
debt  he  has  by  his  conduct  incurred  to  society.  I  would  have  no  system  of  imprison- 
ment  without  labour,  with  feeding  of  offenders,  which  induces  some  offenders  to  offend 
agrain  for  the  sake  of  the  treatment  they  get  in  prison.  A  prisoner  should  have  lus 
offence  recorded,  the  amount  of  damage  be  assessed,  and  his  term  of  labour  be  pro- 
portionate ;  he  should  be  fed  on  food  sufficient  to  keep  him  in  health  and  ability  to 
labour,  and  clothed  in  prison  liver}\  The  amount  against  him,  added  to  the  cost  of 
his  food  and  raiment,  snould  be  entered  against  him,  and  the  amount  of  the  value  of 
the  work  done  by  him  regularly  credited  to  his  account.  Tho  prisons  might  be  made 
industrial  institutions,  and  men  leave  them  more  able  members  of  society,  instead, 
as  is  often  the  case  now,  more  idle  and  more  disposed  to  commit  offenoee  for  the  sake 
of  idle  prison  life.  They  may  be  engaged  in  public  works,  road  making,  &c.,  or  thej 
may  be  obliged  to  labour  at  various  trades.  I  do  not  think  it  wise  to  confiider  in  a 
weeik  or  effeminate  way  the  comforts,  &c.,  of  offenders. 

As  crimes  and  offences  against  society  are  due  very  largely  to  ignorance  and  want 
of  training,  x>nsons  should  be  places  of  discipline  and  instruction,  rather  than  reta- 
liation ;  the  debt  to  society  incurred  should  be  repaid,  but  not  vengeance  dealt  out  to 
offenders.  The  refractory  and  disobedient  may  be  punished  by  flogging,  fonnally 
determined  and  administered,  reduction  of  diet,  seclusion  from  tiie  society  of  others, 
if  possible,  without  cessation  of  labour.  Perhaps  * 'treadmill,"  which  might  be  adjusted 
to  g^rind  com,  or  to  do  such  work :  *  'stocks"  doubtful,  as  it  would  be  valueless  to  sodetj. 

It  is  well  to  bear  in  mind  that  natives  are  very  apt  to  consider  a  fine  as  haying 
the  effect  of  clearing  them  from  all  offence.  This  notion  must  be  corrected  by  the 
hard  facts  connected  with  the  demand  for  restitution,  and  they  must  be  taught  that 
the  offence  does  not  stand  alone,  but  has  many  collateral  effects. 

9.  The  chief  men,  by  themselves,  or  with  the  chief.    The  administration  rests  with 

the  chief  theoretically  at  least. 

11.  Yes ;  it  is  tested  by  cross-examination. 

12.  Not  to  extort  evidence,  except,  it  may  be,  in  the  case  of  a^0^'a^f  togetthem 
to  confess  that  of  which  they  have  been  already  found  guilty. 

13.  I  do  not  think  they  care  much  for  false  testimony.     A  man  proved  by  examina 
tion  to  have  given  false  testimony  may  be  at  once  beaten. 

14.  A  portion  of  fine  is  given  to  injured  person,  but  he  has  to  pay  expenses  in  case, 
if  given  in  favour.     The  chief  takes  the  chief  part  of  fines. 

15.  I  should  conclude  remission  of  penalty  was  a  matter  of  favour  or  caprice 
on  the  part  of  the  chief. 

16. 

17.  The  principle  of  legislation  for  natives,  it  appears  to  me,  should  be  that  of  dis- 
turbing as  little,  and  with  as  little  suddenness  as  possible,  their  present  system.  Thej 
are  very  slow  in  adopting  changes. 

Their  very  existence,  however,  requires  that  changes  should  take  place  for  the 
better  protection  of  life  and  property,  and  equal  justice  between  man  and  man. 

They  should  be,  if  possible,  under  British  magistrates,  and  men  of  high  character 
and  sense  of  equity  should  be  selected  rather  than  technical  lawyers. 

Much  of  English  law  might  gradually  be  adopted,  which  is  founded  on  univer- 
sal equity  and  on  social  necessities ;  but  the  technicalities  of  English  law  courts 
might  not  be  of  any  service.  In  examination  of  witnesses  or  criminals,  the  natives 
consider  the  Engli^  system  as  verj-  defective ;  and  it  is  probable  that  in  many  cases 
their  own  system  might  elicit  truth  more  effectually  than  our  O'wn. 

18.  I  consider  that  the  general  principles  upon  which  the  natives  should  be  gov- 
erned should  first  be  determined  by  a  general  law,  and  that  the  codification  of  hws 
should  be  systematically  and  continuously  entered  on. 

It  may  be  required  to  legislate  for  many  things  with  the  view  of  reguhting, 
rather  than  of  absolute  immediate  suppression  ;  and  strive  to  look  at  things  from 
a  native  standing  point  rather  than  European.  The  European  may,  by  years 
of  wise  adimnisti*ation,  be  made  to  penetrate  the  native  system,  but  nothing 
but  force  or  extirpation  could  at  once  displace  the  native  by  the  European. 

It  would  be  well  to  consider  that  native  law,  so-called,  is  an  outcome  of  their 
social  life,  and  that  European  law  is  the  outcome  of  a  vastly  different  social  life ; 
and  the  same  legal  system  is  not  likely  to  suit  such  different  social  conditions. 

Eight,  righteousness,  equity,  may  be  regarded  as  abstractedly  right  everywhere. 
But  in  dealing  with  men  we  must  not  regard  abstract  right,  which  cannot  often  be 
carried  out ;  but  right  must  be  that  which  can  be  carried  out  in  certain  concrete  con- 
ditions. 

Polygamy,  the  relation  of  women,  heritage,  circumcision,  may  all  require 
legislation ;  remembering,  if  we  make  laws  unfit  for  a  people,  they  will 
become    a  dead    letter,    or    be   the    cause    of    constant    contention   between  tho 
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people  and  the  authorities,  and  the  people  will  follow  custom  rather  than  obey  law. 
The  wise  administration  of  a  bad  system  is  better  than  a  corrupt  or  bad  administra- 
tion of  the  best  system. 

Local  powers  should  be  evoked  for  the  purpose  of  framing  or  administering 
law  as  much  as  possible. 

19.  ^  I  consider  that,  as  chiefs ^  all  leg^lative  or  administrative  functions  should  be 
withdrawn  from  native  chiefs.  They  have  neither,  as  a  general  rule,  the  intellec- 
tual ability  nor  moral  integrity  for  such  functions. 

But  under  British  magistrates,  the  chief  or  his  headman,  or  headmen  appointed 
by  him,  should  form  a  oouit. 

The  responsibilities  of  framing  and  administering  law  should  be  thrown  as 
much  as  possible  on  the  natives  themselves. 

I  do  not  think  our  system  of  jury  would  suit  the  present  state  of  the  Kafirs. 

The  above  proposition,  as  to  chief  or  headmen,  mav  be  so  modified  so  as  to  become 
equivalent  to  a  jury,  and  may  be  made  tht  moans  of  protecting  litigants  from  par- 
tiality of  judges. 

20.  I  consider  the  British  judge,  in  all  cases,  should  have  the  final  word,  as  1  be- 
lieve the  chief  has  now.  I  should  say  the  native  court  should  advise,  not  find,  a 
verdict. 

21.  This  would  naturally  cease,  or  find  an  answer  when  the  principle  of  G-ovemment 
shall  have  been  settled. 

I  am  of  judgment  that  the  native  races  should  be  brought  under  the  judicial 
administration  of  the  white  men.  But  it  is  to  be  remembered  that  no  administrator 
or  legislator  can  efEect  anything  unless  he  has  absolute  power  to  enforce  obedience 
to  the  law,  as  expounded  in  special  cases  by  his  judgment. 

22.  I  should  not  recommend  that  chiefs  or  headmen  should  try  or  decide  either 
civil  or  criminal  cases  alone,  but  rather  as  assessors  or  jurymen  under  the  direction 
and  authority  of  British  officers — at  least  until  they  have  been  efficiently  educated 
and  trained  for  such  purposes,  and  been  appointed  to  the  fimction  of  judges  or 
assessors  by  competent  authorities,  after  giving  satisfactory  evidence  of  integrity. 

23.  I  consider  collective  responsibility  a  good  principle  in  the  state  of  the  countr}* , 
and  that  some  modification  of  the  system  may  be  useful  for  many  generations  to 
come.  The  whole  country,  by  the  principle,  may  be  made  the  means  of  preventing 
and  detecting  crimes,  but  it  must  be  maintained  in  aU  cases. 

24.  Spoor,  if  satisfactorily  posited  at  a  certain  place,  the  positing  of  course  being 
settled  by  satisfactory  evidence.  I  do  not  see  what  corroborative  evidence  is  neces- 
sary. 

The  natives  claim  that  spoor  should  be  allowed  as  regards  white  as  well  as 
black  men.     That  might  be  conceded. 

All  that  would  be  necessary  woidd  be  to  take  such  precautions  as  would  prevent 
spoor  being  led  to  an  honest  man's  homestead. 

25.  I  do  not  know  anything  to  lead  me  to  think  that  amongst  the  natives  them- 
selves collective  responsibility  is  on  the  decline. 

26. 

27.  Answered  above. 

28.  So  far  as  immoral  habits  or  exhibitions  connected  with  circumcision  or  *'  inton- 
jane  "  are  public,  or  open  to  the  public,  and  so  have  a  tendency  to  destroy  public 
morality,  they  should  be  suppressed.  The  practice  of  circumcision  in  itself  is  not  im- 
moral, nor  in  any  way  unchristian,  and  may  be  treated  with  indifference  by  the  law, 
if  it  be  not  attended  with  evil  practices.  **  Intonjane  "  is  attended  with  customs 
which  apx)ear  to  us  destructive  of  female  modesty,  but  we  are  not  sufficiently  well 
acquainted  with  it,  probably,  to  understand  it.  It  has  been  the  fashion  to  denoimce 
practices  with  which  we  are  not  acquainted,  and  to  be  in  a  hurry  to  urge  legislation 
against  names^  without  our  understanding  the  things  themselves.  I  would  not  abolish 
anything  but  visible  immoralities.  If  publicly  put  down  by  law,  the  attendant  evils 
could  be  continued  in  some  other  way  in  private.  We  must  leave  it  to  the  influence 
of  moral  and  religious  principles  ultimately  to  get  rid  of  such  things. 

29.  I  think  that  the  criminal  law  requires  to  be  considered.  Murder — private,  or  by 
the  order  of  the  chief — or  by  the  process  of  smelling  out. 

Whether  the  process  of  **smemng  out"  might  not  be  met  by  allowing  the  * 'smeller- 
out"  to  be  liable  to  an  action  for  damages  for  Kbel. 

30.  I  consider  it  very  important  to  avoid  class  legislation  as  much  as  possible. 
Wherever  it  is  possible,  the  European  and  native  should  be  equal  in  the  presence  of 
the  law  and  law  courts. 

It  may  be  necessary  to  give  the  native  particular  legislation,  of  which  the  Euro- 
pean has  no  need. 
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For  example,  the  law  prohibiting  strong  liquors  may  be  made  for  natives  with 
their  approbation,  but  could  not  be  made  for  whites. 
31.            I  Imow  not  of  any. 
33  to  37.  

38.  Probably,  in  regard  to  inheritance.  I  have  heard  from  Natal  Kafirs  that  the 

adjudications  of  British  magistrates  is  so  unsatisfactory  to  them,  that  they  do  not 
regard  the  cases  settled,  but  that  they  would  be  again  opened  if  the  white  powa 
were  >vithdrawn.  This  must  be  understood  to  refer  to  cases  of  property  arising  from 
*'  ukulobola  "  or  from  inheritance  chiefly. 

39. 

40.  The  more  effectually  the  native  can  be  made  to  understand  the  duty  the  em- 
ployed owes  to  the  employer  the  better ;  and  nothing  woidd  be  more  effectual  as  a 
teacher  than  the  promulgation  of  a  law  on  the  subject,  and  enfomng  it  when  in- 
fringed. 

4 1 .  There  cannot  well  be  a  law  as  to  age  of  majority,  when  they  have  no  means  of 
calculating  age.  Maturity  of  male  and  female  is  the  only  way  they  have  of  dete^ 
mining. 


MAEEIAGE  AND  INHERITANCE. 

Mabkiaoe. 

1.  On  the  contrary,  polygamy  has  become  more  extended  since  the  settlement  of 
the  white  man  in  the  country.  Formerly  it  appears  to  have  been  confined  to  chie& 
or  great  men  ;  that  is,  polygamy  in  the  form  of  having  a  large  nimiber  oi  wives,  as 
5,  10,  20.  Now,  arising  from  the  greater  security  of  property  and  stability  of  affairs 
under  a  fixed  Government,  property  has  become  common,  and  even  wealth  compaia- 
tively,  among  the  general  populace,  and  polygamy  has  extended  to  the  commcm 
people. 

The  usual  form  of  polygamy  practised  by  the  common  people  was  that  of  taking 
a  second  wife  when  the  first  was  getting  past  her  youth. 

The  woman  becomes  a  wife  at  an  early  age ;  sexual  appetite  with  the  woman 
ceases  before  virility  with  the  man,  usu^y  about  36  to  40 ;  and  it  is  regazdsd 
amongst  them  as  unbecoming  or,  in  some  way  improper,  for  a  woman  to  be  bearing 
children  when  her  daughters  are  married  and  sucking  children.  At  this  period  A 
her  married  life  a  woman  will  consider  the  question  of  the  time  when  slie  should 
'^  go  to  live  with  the  children,"  that  is,  go  to  live  with  her  eldest  son,  and  leave  her 
hiisband's  home,  in  preparation  for  whicli  she  tells  him  to  get  another  wife,  as  Ab 
wishes  to  become  one  of  the  children,  and  that  ho  should  be  her  father.  TiiOM  is  a 
formal  act,  which  is  called  fungela,  after  which  the  husband  looks  for  a  young 
wife,  who  is  subordinate  to  the  older  one,  and  lives  with  her  for  a  year  to  be  trained 
to  fill  her  place.  She  still  holds  a  place  of  pre-eminence  in  her  husband's  home,  and 
in  the  eldest  son's,  which  is  regarded  as  belonging  to  the  husband ;  and  all  marital 
intercourse  ceases,  they  retaining  all  other  social  relations  and  good  will  to  each 
other. 

2.  Certainly.  If  there  has  been  any  diminution  of  the  practice,  it  is  due  to  the  in- 
fluence of  Christian  teaching  and  the  example  of  monogamy  set  before  them  by 
Europeans ;  and  monogamy  is  almost  entirely,  I  believe,  oonfined  to  professing 
native  Christians.  For  the  most  part  the  wild  native  derides  the  notion  of  mono- 
gamy, and  does  not  believe  that  in  any  way  polygamy  is  wrong. 

It  would  be  worth  while  to  get  statistics  of 

1 .  The  number  of  polygamists  that  have  put  away  their  wives  to  become  Christians. 

2.  How  many  of  these  have  reverted  to  polygamy. 

3.  How  many  men  who  have  been  trained  in  Christian  institutions  have  accepted 

monogamy  in  practice. 

4.  How  many  have  become  polygamists. 

5.  How  many  have  begun  as  monogamists,  and  after  a  longer  or  shorter  period  be- 

come polygamists. 

I  observe  that  there  are  two  periods  when  the  temptation  occurs  for  native  mono- 
gamists to  revert  to  the  practice  of  polygamy: — 1.  When  they  have  been  married 
2 — 5  years.  2.  When  they  are  about  35  to  40  ;  viz.,  at  the  time,  when,  as  heathen, 
they  might  have  taken  a  second  wife. 

I  further  observe  a  disposition  of  some  who  have  adopted  Christianity,  to 
try  to  employ  divorce  for  the  purpose  of  getting  a  second  wife,  to  malLe  '*  put- 
ting away  "  something  as  an  equivalent  for  the  polygamy  they  have  theoretically 
given  up. 

3.  Church  authorities  do  not  consider  polygamy  compatible  with  Christian  ibiith. 
Polygamists  are  not  admitted  into  church  membership,  and  a  Christian  man  idling 
into  polygamy  would  be  excommunicated. 
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4.  A  polygamifit  applyixig  for  church  membership,  that  is,  to  put  himself  under 

instruction  preparatory  to  baptism,  would  be  taught  that  in  becommg  a  Christian  he 
would  have  to  renounce  polygamy,  as  he  would  any  other  practice  incompatible  with 
Christian  morality. 

DISCIPLINE. 

*'  1.  The  law  of  Christian  monogamic  marriage  shall  be  strictly  adhered  to. 

**  2.  No  person  living  with  more  than  one  wife  at  a  time,  or  who  in  any  other  way  is  living  in 
open  violation  of  the  laws  of  Christian  social  life,  shall  be  admitted  to  baptism. 

**  3.  No  person  who,  having  been  married  in  accordance  with  Christian  rites,  afterwards  takes 
a  second  wife,  the  former  still  living,  shall  be  admitted  to  Holy  Communion. 

**  4.  A  womtm  living  in  a  state  of  compulsory  polygamy,  that  is  from  which  she  is  not  able  to 
free  herself .  shall  be  reoommended  to  persevere  in  all  right  efforts  to  obtain  her  liberty, 
but  her  involuntary  mode  of  Ufe  shall  not  be  allowed  to  bar  her  from  Christian  privi- 
leges ;  if  the  missionary  is  satisfied  of  the  sincerity  of  her  professions,  she  may  be  ad- 
mitted to  Holy  Baptism. 

**  5.  The  missionary  shall  not  celebrate  marriage  between  parties,  either  of  whom  is  ur. bap- 
tised. 

«*  6.  A  Christian  marrying  a  heathen  by  heathen  rites  shall  not  be  admitted  to  Holy  Commu- 
nion until  he  maxufests  assured  signs  of  repentance. 

**  7.  Marriage  by  a  magistrate  affords  a  secure  legal  contract,  and  missionaries  should  encour- 
age such  marriages  when  one  or  both  of  the  2>nrties  are  heathen. 

•*  8.  iul  doubtful  points  relating  to  marriage  amongst  natives  are  to  be  referred  to  the  Bishop.'* 

The  above  rules  of  discipline  express  the  judgment  of  the  church. 

There  is  no  hardness  or  undue  strictness  in  such  rules.  It  is  only  in  accordance 
with  the  necessary  custom  of  every  association  for  special  purposes  to  enforce  the 
observation  of  rules  of  the  association  on  its  members. 

The  abstract  question  as  to  the  lawfulness  or  unlawfulness  for  man  of  poly- 
g^amy  is  not  before  us ;  but  whether  in  the  judgment  of  the  Christian  church  poly- 
gamy is  not  compatible  with  that  Christian  morality  which  it  is  her  mission  to  teach 
and  enforce. 

We  express  no  judgment  on  the  sinfulness  in  God*s  sight  of  polygamy  entered 
into  before  a  knowledge  of  Christianity. 

Polygamy  was,  in  a  sense,  tolerated  for  a  time  among  the  Israelites,  and  appears 
to  have  been  regarded  as  not  belonging  to  breaches  of  t£e  Seventh  Commandment. 
In  the  Christian  church  it  is  so  regarded. 

As  to  the  duty  of  requiring  a  native  polygamist  to  put  away  all  but  one  of  his 
polygamic  wives,  as  a  condition  of  becoming  a  member  of  a  Christian  church,  there 
is  considerable  difficulty  and  some  diversity  of  opinion. 

I  cannot  state  what  is  the  judgment  of  the  Church  in  the  matter,  because  I  am 
not  aware  that  any  united  judgment  has  ever  been  given. 

The  judgment  has  been  lai-gely  declared  by  the  practice  of  the  Catholic  Church, 
that  polygamy  is  not  compatible  with  membership  in  Christ's  church. 

But  it  does  not  necessarily  follow  that  the  Church  would  rightly  require  a  man 
to  put  away  his  wives  (all  but  one,  or  all  without  exception)  to  become  a  member  of 
a  church. 

The  other  alternative  is,  that  he  should  remain  outside  the  Church  as  a  cate- 
chumen, imtil  events  release  him  from  moral  obligations  or  covenants  entered  into 
before  he  was  acquainted  with  Chiistian  doctrine. 

The  Church,  as  a  religious  association,  claiming  divine  sanction  for  its  constitution 
and  teaching  and  practice,  must  maintain  its  position  pure  and  incorrupt,  and,  there- 
fore, she  cannot  admit  a  polygamist  as  a  member. 

At  the  same  time,  it  is  quite  possible  that  other  offences  against  the  moral  law, 
natural  and  Christian,  of  a  gpraver  character  than  even  polygamy,  may  be  committed 
by  requiring  a  polygamist  to  put  away  his  wives,  Tsithout  their  consent  and  due  con- 
sideration of  their  legal  status  and  claims.  I  should  recommend  that  the  polygamist 
should  bo  allowed  to  remain  a  catechumen, — that  is,  a  man  believing  in  God,  and 
receiving  daily  instruction,  and,  we  may  suppose,  growing  in  knowledge  of  Him  and 
Christian  truth,  rather  than  that  he  should  be  urged,  in  order  to  improve  his  own 
position,  to  run  the  risk  of  inflicting  an  injury  upon  others.  I  would  leave  him  in 
Gt)d*s  hands  in  doing  his  duty  in  regard  to  past  covenants  which  he  entered  into  in 
a  time  of  ignorance,  rather  than  urge  him  to  use  his  new  light  as  a  reason  for  break- 
ing these  covenants,  in  order  to  attain  the  position  of  a  member  of  the  Christian 
church,  and  incurring  the  responsibilities  of  that  membership,  and  thus,  as  he  would 
suppose,  secure  his  own  salvation. 

For  I  hold  that  the  Christian  law  has  not  a  retrospective  obligation  to  condemn 
men  for  offences  committed  in  a  time  of  ignorance,  nor  the  power  to  absolve  men 
from  obligations,  or,  on  the  other  hand,  to  add  to  the  stringency  of  obligations 
incurred  at  that  time. 

I  would,  therefore,  allow  all  the  latitude  allowed  by  native  law  and  custom  in 
reference  to  the  dissolution  of  marriage  or  polygamic  unions  to  a  man  who  becomes 
a  Christian,  and  not  applv  to  his  contracts  with  many  wives  those  Christian  laws  which 
apply  to  the  Christian  marriage,  which  is  indissoluble. 
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In  fine,  the  church  cannot  admit  polygamy  within  her  bounds.  Yet  it  may  be 
her  duty  not  to  urge  a  polygamist  to  put  away  his  wives  as  a  means  of  secuiing 
his  own  safety. 

But  the  8tate  may  for  a  time  tolerate  and  legislate  for,  with  a  view  of  ultimately 
getting  rid  of,  polygamy ;  for  polygamy  may  be  regarded  as  injurious  to  the  temporal 
interests  of  society. 
5 .  I  have  heard  from  natives  that  polygamy  is  not  universally  preferred  amongst  them, 

and  the  state  of  the  first  wife  would  api>ear  to  point  to  the  supposition  that  monogamy 
formerly  was  the  custom  of  the  people. 
(3.  It  is  probable  that  **  ukulobola  "  was  originally  a  friendly  consideration  given  to 

the  father  of  the  woman  in  bestowing  her  on  another  as  his  wife ;  and  a  sign  and 
moans  of  union  between  the  families  of  the  father  of  the  bride  and  bridegroom* 

It  is  said  amongst  them  ''  a  son  is  the  builder  up  of  his  father  house,"  that  is,  by 
bringing  >^ives  and  begetting  children,  and  thus  increasing  his  father's  family  and 
influence.  But  a  daughter  builds  up  the  house  of  another  man,  by  leaving  her 
father's  house,  and  bearing  children,  which  belong  to  another  family. 

I  do  not  consider  that  any  accurate  examination  of  the**  ukulobola"  system  Vould 
lead  us  to  regard  it  as  a  **  sheer  sale  and  purchase,"  though  in  some  resx)6ct8  it  has  aD 
the  appearance  of  barter. 

But  the  woman  is  an  article  of  value  to  her  father.  She  has  really  no  voice  in 
the  disposal  of  her  person,  and  the  father  and  others  settle  the  question  who  shall 
marry  her ;  but  she  often,  or  perhaps  generally,  manages  to  get  the  husband  she  preferB. 
In  reckoning  the  amount  of  **  ukulobola,"  the  father  considers  the  special  expenses 
incurred  by  him  in  her  education,  for  medical  attendance,  &c.,  of  that  kind ;  and  on 
this  ground  requires  her  future  husband  to  g^ve  him  a  valuable  consideration. 

Further,  the  handing  over  a  daughter  to  another  does  not  imply  that  the  father 
gives  up  all  future  interest  in  her. 

He  retains  a  right  to  interfere  for  her  welfare.  He  is  responsible  for  her  health, 
and  the  expenses  for  medical  attendance  after  marriage,  for  a  year  at  least,  fall  on  him. 
The  **  ukulobola  "  received  on  her  account  obliges  her  father,  and  his  representatives, 
to  protect  her  in  person  and  proi)erty  in  her  husband's  kraal,  and  to  listen  to  an  appeal 
made  against  her  husband  and  his  family. 

I  should  not  regard  the  **  ukulobola"  as  a  settlement  for  the  woman  and  her 
children ;  but  only  giving  her  a  claim  on  her  father  for  protection.  The  children 
belong  to  her  husband,  and  secondarily  to  her  house  in  her  husband's  kraal,  and  not 
to  her  father's. 

The  system  of  ukupata^  that  is,  a  number  of  cattle  given  to  the  daughter  at  the 
time  of  marriage,  varying  in  number,  not  apparently  by  rule,  but  with  the  wealth 
of  the  father,  and  favour  with  which  the  girl  is  regarded  by  him,  is  theproperty  of  the 
woman,  that  ia,  of  her  house^  for  the  Moman  is  not  regarded  as  possessed  of  property 
at  all. 

I  consider  the  **  ukulobola  "  system  to  have  for  its  objects — 

1 .  The  protection  of  the  maiden  from  corruption. 

2.  The  security  and  welfare  of  the  maiden  when  she  becomes  a  wife. 

And  tliat  to  a  largo  extent  it  effects  these  puri)oses,  more  effectually  than  we  by 
a  law  could  effect  them. 

7.  The  consent  of  the  woman  is  not  necessar}%  and  marriage  negotiations  may  be 
conducted  without  reference  to  her  feelings. 

But  it  is  common  for  the  woman  to  make  the  offer  of  herself,  as  the  first  step  in 
the  negotiations.  '*  Falling  in  love  "  and  courtship  take  a  somewhat  similar  course  as  in 
other  countries. 

8.  Yes,  in  opi)08ition  to  her  wishes,  and  the  use  of  force  and  punishment. 

9.  The  man  has  his  allotted  department  of  labour,  and  the  woman  hers  ;  but  a  very 
much  larger  amount  of  labour  faUs  on  the  woman.  There  are  bad  and  Kood  wivee, 
and  bad  and  good  husbands ;  there  are  peaceful  marriage  lives,  in  which  the  man  and 
woman  live  haiinoniously ;  in  some  the  woman  is  the  trouble,  and  in  others  the  man. 
It  is  the  custom,  and  in  accordance  with  public  opinion,  that  the  woman  should  be  the 
servant  of  tho  man,  and  that  the  man  should  be  the  protector  of  the  woman.  A 
troublesome,  lazy,  or  disobedient  wife  would  be  punished. 

10.  The  woman  is  not  regarded  as  equal  to  the  husband,  and  in  a  certain  sense  holds 
a  sen- lie  position.  But  tlie  woman  has  a  considerable  amount  of  influence  in  kraal 
life,  as  well  as  in  domestic  affairs. 

11.  I  believe  not. 

12.  I  know  of  no  such  rules.  An  aged  man  may  marry  as  many  young  wives  as 
he  can  afford  to  get,  or  lie  can  succeed  in  persuading  their  fathers  to  agree  to  allow 
him  to  have. 

13.  Yes.  A  man  may  **  drive  away"  his  wife,  but  a  case  >ould  arise 
for  determination,  not  for  the  purpose  of  calling  his  right  in  question,  but 
to  effect  reconciliation  between  the  parties,  or  to  determine  the  terms  upon 
wliich   the   separation  is  to  take  i)lace.     The  groimds   of   divorce    may   be   simply 
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dislilre  on  the  part  of  tke  man,  or  mutual  dislike, — ^impotency  of  the  husband,  or 
sterility  of  the  woman ;  ill-health  of  the  woman ;  adultery,  but  in  thin  case,  whilst  she 
may  be  killed,  (which,  I  take  it,  would  be  usual  in  their  savage  life)  as  well  as  the 
man,  it  is  often  compounded  by  fine,  and  the  husband  takes  back  his  wife.  A  wife  may 
apply  to  her  friends  to  be  relieved  from  her  husband,  if  he  misuses  her ;  and  thoy 
would,  if  they  thought  fit,  return  some  part  of  tlie  **ukulobola,"  and  set  her  free, 
that  is,  she  would  be  allowed  to  return  to  her  father's  house,  and  might  at  once  marrj' 
again. 

14.  It  is  a  saying  with  some  natives,  *' the  kraal  of  a  polygamist  is  bad."  But  no 
doubt  different  kraals  have  different  management.  I  have  known  a  polygamist 
with  seven  wives  and  thirty-seven  children  boast  of  the  haj^piness  of  liis  iK)lygaraic 
kraal,  and  explain  it  by  the  fact  that  he  dealt  with  an  even  handed  principle  with 
his  several  wives. 

The  chief  wife  approves  of  the  accession  of  younger  women.  Tliey  are  subordinate 
to  her,  and  if  she  be  a  woman  of  power  and  management  she  rules. tliem  so  as  to  keep 
them  on  good  terms  with  herself  and  with  each  other.  The  accession  of  each  new- 
wife  is  supposed  to  add  dignity  to  tlie  chief  wife,  as  well  as  to  tlie  iiusbaud.  Tlie 
husband  is  head  of  the  kraal, — of  all  its  households ;  each  house  has  its  own  status, 
and  all  the  women  are  subordinate  to  the  chief  wife,  but  she  cannot  interfere  with  tlie 
rights  of  their  individual  houses.  I  presume  the  same  kind  of  difference  would  arise 
aa  in  an  English  house  where  there  are  many  servants ;  one  master  would  keep  all  in 
order,  whilst  under  another  there  woidd  be  constant  differences. 

15.  I  do  not  understand  this  question.  The  cattle  of  **ukulobola"  passes  to  the 
woman's  kraal,  and  the  house  to  wliich  she  belongs  has  a  claim  in  them ;  e.g.,  if  that 
house  has  also  a  son,  the  cattle  might  be  expended  in  providing  an  '*  ukiilobola  "  for 
him.  Thus  the  sister  is  the  means  of  jproviding  a  wife  for  the  son.  Another  house 
may  be  assisted  by  some  of  the  cattle,  but  it  is  regarded  as  a  loan,  and  must  Ije  repaid 
in  some  way  or  other. 

16.  .  Only  as  the  residt  of  differences  between  the  paiiies  ;  women  not  unfrequently 
return  home,  being  recalled  at  their  own  request,  or  in  the  exercise  of  their  own  will, 
or  driven  away  by  their  husbands.  Some  fathers  encourage  differences  between  tlieir 
daughters  and  their  husbands,  expecting  to  gain  by  the  transaction.  They  ai^e,  of 
course,  as  soon  as  possible,  disposed  of  to  other  husbands,  without  thinking  of  tlie 
first,  whether  he  be  dead  or  living. 

17.  Possibly,  the  '*  ukulobola  "  might,  with  advantage,  bo  regulated  by  law,  but  its 
ramifications  are  so  intricate  and  extensive  that  any  hasty  or  unwise  legislation  might 
create  evils  which  do  not  exist  now.  And  at  all  times  if  the  '^ukidobola"  wore 
abolished,  the  natives  would  always  be  able  to  render  the  law  nugator}'  hy  an 
understanding  with  each  other. 

As  to  pofygamy,  I  have  already  spoken. 

The  question  for  the  State  to  determine,  it  appears  to  me,  is  a  matter  of  iw)licy, 
not  of  morality.  Polygamy  may  bo  inconsistent  not  only  with  Cliristian  but  with 
natural  morality ;  but  the  State  finds  itself  in  the  presence  of  a  people  who,  for 
generations,  have  practised  i)olygamy,  and  do  not  perceive  any  evil  in  it,  nor  feel  any 
conscience  about  it ;  and  therefore  all  legislation  should  bo  cautiously  entei-tainecl, 
lest  greater  evils  sliould  arise  than  are  removed.  The  marriage  rites  may  be  given 
M\}  and  concubinage,  or  worse,  take  its  place,  as  was  largely  the- case  in  Natal,  ujk)!! 
the  passing  of  tlie  law  of  marriage,  to  avoid  the  tax  of  £5  le^-ied  on  the  bridegroom. 
It  is  bettor  to  i)reserve  to  the  Tr,oman  the  rights  she  possess  under  native  law,  and 
the  respectable  status  as  a  wife,  than  to  destroy  it  for  the  doubtful  position  of  a 
concubine,  or  the  disreputable  one  of  a  prostitute,  where  she  would  have  no  rights  nor 
status. 

18.  I  do  not  consider  that  British  courts  of  justice  should  "force  the  woman  to 
fulfd  tlie  contract  and  live  Avith  the  husband"  ;  but  shoidd  have  jwwer  to  insist  that 
the  cattle  should  be  returned  to  the  bridegroom,  and  he  might  have,  besides,  a  claim 
for  diimages  for  breach  of  promise. 

19.  If  plurality  of  wives  were  legally  sanctioned,  punishment  for  bigamy  is  clearly 
excluded ;  but,  bigamy  may  be  liable  to  the  same  pimishment,  as  in  England,  in  cases 
in  whicli  a  man  and  woman  had  contracted  a  monogiimic  marriage,  at  the  time 
understanding  and  intending  that  the  marriage  covenant  was  binding  upon  them  to 
live  each  for  other  for  life,  which  is  the  case  with  marriage  contracted  by  Christian 
rites. 

20.  I  believe  the  extract  fiom  '*  An  Official  Beport  on  Native  Affairs  in  Natal "  is 
incorrect,  and  must  have  had  its  origin  in  some  strange  misapx)reh6nsion,  and  theories 
not  founded  on  ohseiTation  of  facts  amongst  the  natives  themselves. 

21.  I  do  not  think  the  statement  that  polygamy,  and  the  forced  labour  of  female 
Kafirs,  are  causes  of  tJio  idleness  of  the  men  either  in  Natal. or  in  thin  colony. 

The  giving  to  the  owner  of  the  woman  a  consideration  agreed  on  between  the 

i)artieR,  the  **  ukulobola,"  and  a  public  aj^pearance  of  the  bride  at  the  bridegroom's 
:raal,  which  is  attended  by  a  marriage  dance,  which  some  regard  as  necessary  to 
constitute  a  valid  marriage,  in  which  opinion  I  do  not  coincide ;  neither  is  even  the 
public  appearance  of  the  bride  at  the   husband's  kraal,  that  is,  at  her  future  father- 
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in-law's,  absolutely  necessary.  Marriages,  which  have  been  contracted  witho(ut  eijjtti, 
have  been  allowed  to  pass  as  valid  without  question,  and  in  times  of  general  Slrai 
even  the  **  ukulobola'' has  been  in  abeyance  until  more  prosperoua  thnes,  the  owxur 
ol  the  girl  having  given  her  up  to  the  bridegroom.  :  ^  ^ 

23.  By  adjudicating  in  the  questions  arising  from  ^'ukulobola,'*  and  detennining  bbob 
disputes  which  may  arise  as  to  the  ownership  of  children  and  inheritance  of  polygamie 
families,  I  conclude  we  have  indirectly  recognised  the  legality  of  Kafir  maznages. 

24.  Whilst  regarding  polygamy,  and  in  a  lower  degree  "ukulobola,"  as  an  evil,  I 
do  not  see  how  it  woiUd  be  possible  so  long  as  we  profess  to  be  governing  the  Ka&i, 
to  refuse  to  take  cognizance  of  disputes  respecting  property  which  arias  froia  the 
practice ;  but  think  it  of  great  importance  to  frame  forms  for  settling  audi  osae^ 
which  should  be  free  from  technieaJities  which  prevail  in  "Rngliwh  law  auits,  and  hj 
which  cases  might  be  settled  with  as  little  expense  and  as  much  promptitade  m 
possible,  and  with  imif ormity  throughout  the  colony. 

For  the  ultimate  suppression  of  polygamy  and  "  ukulobola "  there  will  be 
necessary  a  long  continued  mfluence  of  moral  teaching  and  general  education  ol  tbe 
women.  They  are  now  in  favour  of  both,  and  do  not  see  their  own  degisded 
condition  implied  by  the  system,  but  the  education  of  the  women  is  morelimitea  thu 
that  of  the  men. 

25.  The  man  is  the  head  of  the  kraal.  He  has  property  of  his  own,  and  has  a  Toiee 
in  the  whole  property  of  the  kraal,  but  not  absolute  power  over  it,  for  his  power  ii 
limited  by  the  rights  of  the  houses  and  of  the  several  wives,  which  may  be  aasertel 
by  their  friends  if  he  refuse  to  regard  the  expressed  wishes  of  the  honaes.  The 
eldest  son  of  each  house  is  the  owner  of  the  property  of  that  houae^  not  abaolvto^, 
but  as  the  administrator  for  the  other  children.  The  man  can  will  boa  own  property, 
but  there  are  no  written  wills ;  he  makes  known  his  wHl  either  at  any  time  dmiag 
his  life,  or  Portly  before  his  death  ;  he  declares  his  will  (yaleffela)  aa  to  the  diqioeu 
of  his  property,  executor  of  his  will,  and  other  matters  over  in^ch  he  liaa  the  lig^ 
of  control.  His  eldest  brother,  especially  if  the  heir  is  a  minor,  appeaia  to  have  some 
recognised  right,  or  to  assume  it ;  the  younger  sons  look  to  the  elder  aon  for  direc- 
tion, protection,  and  support,  and  for  the  cattle  for  their  own  "  ukulobola"* ;  thej 
hand  over  to  hhn  their  gains ;  but  it  appears  that  their  gains  are  regarded  as  re- 
served or  belonging  to  the  house  or  person  who  obtained  them.  In  the  abaence  d 
documents,  there  are  continual  disputes  in  native  families  about  property,  the  amooat 
and  character  of  which  and  the  proper  inheritors  of  which  they  have  a  veiy  keen 
recollection  of ;  but  there  is  no  safeguard,  so  far  as  I  know,  for  aeenrinff  the  inte- 
rests of  the  junior  members  from  the  rapacity  or  dishonesty  of  the  actual  poaseseor 
of  the  propertv, 

26.  It  is  possible  that  generallv  they  are  managed  in  a  fair  and  just  way,  bat  that 
is  room  for  mistakes,  and  improx>er  administrations,  and  dishonest  appropriatica  d 
property. 

27—30.    

81.  The  statement  very  nearly  represents  what  is  my  own  impression  with  regard  ie 

the  status  of  woman.  The  native  woman,  under  certain  cirouxnstancea,  actually  oyh 
property  of  her  own,  e.^.  that  which  has  been  given  her  by  her  father  or  friends,  or 
for  which  she  has  laboured ;  but  we  must  regard  it  as  the  rule  that  all  auch  propei^ 
is  not  strictly  hers,  but  belongs  to  her  house ;  she  may  do  with  it  aa  ahe  likea,  Imt  it 
death  the  house  inherits  it ;  Uie  question  of  woman's  rights  would  preaent  aa  gieit 
difficulties  as  those  of  European  women,  or  greater. 

32.  Naturally  they  have  grown  up  in  ;the  sight  and  imder  the  influence  of  HUb 
customs,  and  are  therefore  attached  to  them.  Some  customs  are  not  only  hannleB^ 
but  are  intended,  and  are  calculated  to  exercise  a  salutanr  influence,  and  are  framei 
as  the  result  of  experience,  by  men  who  fully  understand  the  natives  and  feeliDgicI 
the  natives.  In  dealing  with  their  customs  in  legislation,  we  should  flrat  diatinginh 
between  customs  which  are  immoral  or  contrary  to  humanity,  and  othera  whidt  tie 
harmless  or  indifPerent,  or  only  objectionable  from  a  European  standpoint.  Tie 
native  perfectly  understands  that  certain  things  are  in  themselvea  evi^  and  wooU 
submit  to  legislation  which  had  for  its  object  the  suppression  of  evil,  auch  as  WKt' 
der,  theft,  adultery,  covenant-breaking,  &c.,  &c. 

They  would  be  jealous  of  legislation  which  affected  their  marriage  coatoms  or 
the  status  of  their  women. 

33.  I  cannot  say,  but  a  change  in  many  respects,  both  good  and  bad,  ia  perceptiUlf 
takingplace. 

34.  Christian  marriages  take  place  regularly  amongst  Christians,  I  do  not  kiior 
an^rthing  of  civil  marriages.  A  law,  determining  the  registration  of  maniages,  ie 
desirable,  and,  if  possible,  requiring  that  they  should  take  place  in  the  presenee  ol 
the  magistrate  or  some  Government  official. 

85.  A  Christian  marriage,  I  think,  should  not  be  allowed  to  take  place  before  Am 

settlement  of  all  legal  obligations,  arising  from  previously  contracted  poljgamie 
marriages,  have  been  made. 
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A  Christian  marriage,,  regarded  simply  as  a  civil  contract  between  the  parties, 
would  restrain  future  polygamy. 

I  do  not  know  whether  the  law  would  acknowledge  and  enforce  the  validity  of 
ibis  restraining  power  of  the  Christian  Marriage  covenant.  If  not,  I  think  a  law  is 
required,  which  would  have  the  effect  of  hindering  a  man,  who  has  been  married  by 
church-rites  from  taking  a  second  wife  without  incurring  the  penalties  of  bigamy. 
The  church  would  punish  by  excommunication. 

A  law  of  divorce  is  required.  I  do  not  think  it  is  desirable  to  make  divorce 
easy,  or  titat  the  granting  of  a  divorce  should  be  left  in  the  power  of  one  man,  but 
be  placed  in  the  power  of  a  court  consisting  of  several. 

The  custom  of  the  disposal  of  widows  requires  consideration  and  legislation. 

It  would  be  also  desirable  to  fix  the  mode  in  which  Christian  marriages  should 
take  place,  viz.,  by  banns,  how  and  where  to  be  published ;  license,  by  whom  to  be 
given ;  the  person  by  whom  the  marriage-rite  can  be  performed.  I  think  it  ques* 
tionable  whether  it  is  desirable  to  allow  native  teachers  indiscriminately  to  be  mar- 
riage^  offeiBrs; 

Are  not  marriages,  monogamous  or  polygamous,  already  contracted  by  natives, 
according  to  native  custom,  legally  valid  ?  It  would  be  a  great  wrong  to  make  a 
law  that  should  have  a  retrospective  power  to  do  away  w  ith  that  validity. 

1 .  The  conduct  of  Chrutian  marriages  amongst  natives  should  be  regulated  by  law : 
a.  The  publication  of  the  banns. 
h.  The  parties  should  be  free  from  all  previous  marriage  obligations,  and  all  matters 

of  property  arising  from  them  should  be  settled. 
c.  The  w(mian  should  have  a  veto  on  the  disposal  of  her  person. 
^  "  Ukulobola ''  should  not  be  necessary  to  give  them  validity. 
#.  The  obligations  of  monogamic,  t.^.,  Christian  marriage,  should  be  recognised  by 

law  as  Doing  for  life  and  indissoluble. 
/.  Bigamy  to  be  considered  as  a  crime,  and  to  be  punished  in  these  cases. 
/•  A  court  of  divorce  to  be  constituted ;  not  allowable  for  one  magistrate  to  pronounce 

disaolution. 

The  meaning  and  force  of  a  judraient  of  divorce  to  be  distinctly  defined. 

A  decree  of  divorce  should  not  be  given  where  one  of  the  parties  has  delibe- 
rately been  guilty  of  adultery  with  a  view  of  obtaining  a  divorce. 

2.  The  wmivct  of  native  marriages : 
a.  The  formal  marriage  before  wlute  magistrates  to  be  encouraged,  not  enforced. 
h.  Begistration  of  marriages,  without  expense  to  the  parties,  or  a  nominal  fee  of,  say, 
68.;,  might  be  required. 

1.  Ta  be  eonfirmation  of  the  fact. 

2.  The  names  of  parties  and  residence  to  be  recorded.    The  names  of  parents 

and  residence  to  be  recorded. 

3.  The  amount  paid  as  '^  ukulobola,''  or  no  '^  ukulobola  "  ^aid. 

4.  All  such  matters  as  would  be  likely  to  be  called  in  question  as  to  inheritances. 

5.  First  marriage  ;  or,  if  polygamic,  how  many  wives  and  children  man  has. 

6.  Widows*  status  to  be  fixed,  disallowing  the  system  of  *'  ukungena." 

The  law,  in  Natal,  now  abolished  by  allowing  cattle  to  be  claimed  for  widows  of 
the  man  who  married  them^  may  be  regarded  as  calculated  to  give  a  sanction  and 
stability  to  the  *^  ukulobola  "  system.  But  the  position  of  the  woman  is  a  part  of  the 
whole  social  system  of  the  Ka&rs,  and  it  is  difficult  to  touch  one  part  without  interfer- 
ing with  maty  others. 

I  do  not  think  either  the  natives  or  the  Government  are,  as  yet,  prepared  for 
legislation  on  this  matter. 

The  only  difficulty,  so  far  as  I  know,  arises  from  the  disputes,  which  would  be 
much  diixUnidied  if  records  of  marriage,  &o.,  could  provide  documentary  evidence 
of  facts. 

Where  heathen  relatives  have  claimed  the  right  of  "  ukungena,"  or  of  disposing 
oi  ihe  person  of  a  duristian  woman  and  Christian  children,  it  would  be  a  cruel  hard- 
shin  to  the  advanced  free  woman  to  be  subjected  to  the  presence  of  the  heathen  men 
clanning  her  and  forcing  her  back  from  her  Christian  home  to  the  life  of  savagedom  ; 
and  to  we  children  to  be  taken  away  from  school  and  the  elevating  influences  of 
Christian  teaching  for  heathen  treatment  and  savagedom. 

It  is  difficult  to  say  whether  polygamy  is  an  obstacle  to  civilisation  or  not.  No 
doubt,  the  necessity  of  ceasing  to  be  a  jwlygamist  as  a  condition  of  becoming  a  mem- 
ber of  the  Christian  church  may  prevent  many  from  even  entering  on  the  question  of 
becoming  Christians.  But  I  beheve  that  it  is  not  polygamy,  to  the  extent  some  ima- 
gine, that  prevents  the  natives  from  becoming  Christians,  for  polygamy  is  but  one  of 
the  conditions  of  native  life  which  wars  with  the  Christian  system.  If  polygamy 
ceased  to-morrow,  especially  by  law,  the  Kafirs  would  not,  therefore,  be  ready  to  bo- 
come  Christians.  It  appears  to  me  that  the  converted  man  sees  for  himself  that  poly- 
gamy is  wrong,  rather  than  that  polygamy  prevents  conversion.  It  is  a  mistake  to  con- 
centrate our  attention  on  this  one  bocM  evil  without  seeing  that  there  are  many 
others  which  effectually  obstruct  the  progress  of  Christianity. 

I«    4H 
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42.  I  believe  that  the  iiilluonco  is  very  limited,  but  it  is  effectually  working  to 
change  the  native  views  on  the  subject. 

43.  ■  An  unmarried  female  has  no  status  amongst  natives ;  they  are  not  treated  badly. 
Ihoy  arc  servants  in  the  household,  subject  to  their  mothers  directly,  but  liable  also 
to  be  ordered  by  their  brothers,  or  even  allotted  to  them  as  servants. 

4 1.  Reo  in  i>revious  answers. 

4  3.  It  would  appear  that  the  expression  of  his  'will  by  a  chief  or  other  man  does,  at 

times,  determine  an  heir,  but  it  is  regarded  as  irregular,  and  can  be  disputed. 

•10.  

17.  The  position  of  widows  requires  legislation.     (See  abo/e.) 

43.  AVlien  a  marriage  is  solemnised  by  Christian  rites,  a  breach  of  marriage  cove- 

nant  should  be  regarded  as  a  crime  to  bo  pimished. 
49.  The  ride  of  their  own  customs. 

00.  As  to  the  distribution  of  property,  which  a  man  has  a  right  to  bequeath  in  the 

absence  of  a  written  testament,  I  would  accept  the  evidence  of  witnesses  as  vahd 

proof  of  his  will. 

51.  See  49. 

52.  The  '*  ukulobola"  is,  only  to  a  certain  extent,  a  settlement  for  the  benefit  of  the 
bride;  it  goes  to  the  purpose  of  providing  an  ^'ukulobola''  for  the  brother  or 
brothers. 


LAND  TENURE. 


1 .  I  am  not  aware  of  any  law  or  custom  relating  to  land  that  implies  the  existence 

of  aii}'  such  thing  as  a  tenure  of  land.  The  chief  is  theoretically  regarded  as  the 
owner  of  the  land.  I  do  not  know  whether  ho  allots  land  to  individuals,  but  indivi- 
dual kraals  have  a  certain  understood  but  undefined  right  to  a  certain  locality  with 
>\  liich  otlicr  kraals  do  not  int(irfere.  Individuals  have  a  recognised  riglit  to  the  oon- 
t  lull od  occupation  of  garden  lands  which  they  have  cidtivated,  and  to  green  g^^tus  whidi 
grows  after  their  burning.  A  native,  locating  himself  in  an  unoccupied  place  at  a  distance 
irom  others,  docs  so  without  asking  leave.  Occupation  is  regarded  as  possession,  and 
ex(  hides  Others  except  they  exercas©  force.  He  titII  sometimes  dig  at  certain  places, 
or  make  a  umrk  with  his  pick  as  an  indication  that  he  intends  to  occupy  the  land 
>\  ithin  such  marks.  He  asks  permission  of  the  occupier  of  a  former  garden  to  be 
allowed  to  cultivate  it.  Quarrels  arise  when  the  cattle  of  another  trespass  on  the  sup- 
lK>Bed  land  belonging  to  another  kraal,  especially  on  green  or  new  grass.  The  land 
is  pi*actically  very  free  and  open  for  the  use  of  aU. 

2.  The  border  land  is  a  locality  of  intertribal  quarrels.  I  do  not  know  of  any 
fonnal  method  of  fixed  intertribal  boundaries.  They  appear  to  have  been  tadt^ 
settled  by  ocxjupiors  and  fixed  by  continued  occu^iation  between  different  tribes;  there 
is  sometimes  a  belt  of  laud  marked  off  as  unoccupied,  or  no  man's  land,  between  tribes. 
The  bouiidarieis  are  generally  natural  or  marked,  boundaries. 

3.  They  are,  in  a  limited  sense,  so  far  respected  that  they  are  not  trespassed  for 
cultivation  or  for  grazing,  and  the  attempt  to  do  so  would  be  regarded  as  a  sign  ol 
hostility,  and  if  persisted  in,  woidd  be  resisted. 

4.  l^y  force  or  by  ai)peal  to  the  chief. 

5.  I  have  not  sufficient  definite  information  to  say. 

6.  In  some  cases  individual  titles,  olitained  by  purchase,  have  soon  been  lost  by  sak 
or  mortgage  to  others.  In  Griqualand  East,  although  the  Griquas  are  in  eveiy  iny 
much  more  advanced  than  the  natives,  the  individual  grants  to  the  Qriquas  haTB 
either  wholly  or  in  part  passed  into  the  hands  of  European  owners. 

7.  I  cannot  answer  this  (juestion,  which  I  think  does  not  apply  to  any  part  ol  A» 
coimtry  with  wliich  I  am  ainjuaiuted. 

I  shoidd  encourage  the  immigration  of  Europeans  as  a  means  of  civiliBing  the 
natives. 

8. 

9.  I  am  in  favour  of  encomia ging  the  natives  to  become  landowners. — 1.  Becaase 

a  desire  to  bectmie   landowners  implies  great  progress  in  the  applicants.     2.  It  hi* 
a  tetuhMK  y  to  break  up  the  tribal  system.     3.  To  CTcate  individual  indepoidence  aai 
manhood.     4.  And  to  make  them  interested  in  maintaining  peace  in  the  country  by 
the  ri.-sk  tlicy  run  in  linu^s  of  war. 
10.  I  regard  the  ivst^iblisluuoiit  of  towns  or  villages,  on  a  well-ordorod  plan,  as  tb 

proper  way  oi  beginning  a  principle  of  centralisation,  which  is  the  way  to  civilisatioBr ; 
which  implies  congi-egating  in  cities  as  distinct  from  the  country.  Europeai  | 
towns  would  hiiv(i  a  mixture  of  natives,  and  native  towns  or  villages  may 
have  Kun)])ean.s  if  the}' are  willing  to  settle  in  them.  Tlio  missionary,  the  trader, 
small  farnuTs,  if  they  miglit  have  allotments  of  land  in  the  neighbourliood,  andotherSi 
would  hcttle  in  them  if  the}' have  sufficient  inducements  offered  them  to  do  so.  T^ 
present  system  of  living  far  ai)art  is  a  very  practical  obstacle  to  improvement  in  any 
way.       The   Christian  pastor  teaches  them  duty  and  doctrine;   the  sohool-mast^l 
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teaches  them  iu  useful  kuowledgu ;  the  European  settler  gives  them  an  example  of 
living  and  doing  which  is  a  very  effectual  education  for  them  in  daily  life. 

11.  I  should  think  it  would  bo  wise  to  give  land  grants  to  Europeans,  as  well  as 
uativeSi  in  the  neighbourhood  of  such  towns. 

12.  It  should  bo  remembered  that  by  taking  posses.sion  of  a  country  the  Government 
H^isumes  the  position  and  rights  of  the  chiefs,  and,  for  the  benefit  of  the  coimtry,  the 
GovoriiHiont  ought  to  assume  the  attitude  of  the  chief  to  the  people.  I  see  no  middle 
M'ay  that  is  likely  to  work  well.  The  rights  of  the  chief,  such  as  to  property  or  to 
t:ixo3,  or  iu  any  other  rosjiect,  shoidd  be  fully  regarded,  and  justly  and  liberally 
estimated  and  provided  for.  If  the  Government  can  use  the  chief  as  a  means  of  aiding 
it  iu  the  more  effectual  government  of  the  ^ieople  for  the  peoples'  good,  which  implies 
.security  of  life  and  property  and  progress,  the  cliief  may  be  used  as  much  as  possible, 

.  bitt  iu  no  way,  as  chiefs,  slioidd  they  be  allowed  to  have  any  voice  in  legislation,  or 
administraliou  of  law. 

13.  TJie  chiefs  should  be  provided  for  out  of  the  taxes  of  the  country,  anfl  be 
encouraged  to  assume  the  position  of  advanced  men  to  lead  on  their  people  by  their 
example  on  the  i)ath  of  progress,  and  should  be  placed  in  responsible  positions,  not 
because  the}'  are  chiefs,  but  bet^ause  they  have  abilities  which  fit  them  to  fill  respon- 
sible positions.  Nothing  should  be  done  rashly ;  the  people,  having  been  accustomed 
to  the  autocracy  of  the  chiefs,  would  require  to  be  treated  autocratically  by  the 
Government. 

It  should  not  be  forgotten  what  evidence  wo  have  of  the  incapacity  of  the  native 
chiefs  to  restrain  their  people  from  rebellion  or  stealing,  or  the  murders  which  arise 
from  the  system  of  smelling  out,  or  border  raids  which  must  be  regarded  as  tpar. 
Their  power  appears  more  iu  urging  the  people  to  evil  and  to  continue  in  savagedom, 
than  in  inducing  them  to  leave  off  evil  and  the  destructive  habits  of  savage  life.  We 
should  wisely  consider  whether  an  individual  man,  a  native  chief ;  or  a  body  of  pien, 
a  native  tribe,  has  any  right  to  remain  savages,  and  not  only  themselves  live  lives 
unworthy  of  human  beings,  but  block  the  way  of  others  who  are  in  need,  and  who 
wish  to  advance  himian  interests,  and  who  are  capable  by  their  energy  and  knowledge 
to  be  helpers  of  others. 

If  the  Government  is  not  able  to  assume  practically  the  f imetions  of  Gt)vemment, 
it  had  better  leave  the  government  of  the  i>eople  to  the  native  chiefs,  and  confine  itself 
to  suppressing  border  raids,  or  raids  into  the  Colony,  or  into  the  ooimtry  of  friendly 
native  tribes  who  have  put  themselves  under  British  rule.  A  message  from  the 
Central  Government  is  no  longer  much  respected,  as  the  opinion  is  now  tolerably 
strong  and  general  that  there  is  no  power  that  is  likely  to  be  exerted  to  enforce  the 
message. 

14.  The  native  shifts  his  position  so  frequently  from  various  causes,  such  as  death, 
a  lightning  stroke,  or  from  a  kraal  becoming  unhealthy  from  accumidation  of 
rubbisli,  or  any  whim,  any  sickness  among  his  cattle,  or  a  dream,  that  individual 
titles  to  land,  unless  of  some  size,  would  not  be  much  valued,  as  it  would  appear  to 
the  native  to  bind  him  to  the  place.  And  it  is  probable  that  advanced  men  only 
would  care  to  have  or  could  be  wisely  trusted  with  an  unrestricted  title  to  the  land. 

I  should  recommend  that  they  should  be  allowed  to  purchase  individual  titles 
and  to  have  titles  similar  to  other  men.  If  they  lose  their  land  again  in  the  competi- 
tion of  life,  they  will  learn  a  lesson  for  the  future  by  their  misfortimes  as  other  men 
do.  The  daily  wear  and  tear  of  life  is  the  best  teacher  of  men  how  ta  conduct  their 
affairs,  and  the  instruction  thus  given  is  more  real  and  permanent  than  a  mere  law, 
or  indiscriminating  charity. 

15.  Grants  to  natives  shoidd  be  in  trust  for  them  ;  and  the  proper  method  of  dealing 
with  land  grants,  it  appears  to  mo,  to  be  that  of  settUng  natives  in  villages  under 
headmen  who  should  be  resi)onsible  to  the  magistrate.  The  village  location  shoidd 
not  bo  very  large,  divided  into  allotments  of  cultivatoable  land  and  commonage.  It 
should  have  sefi-govemment  as  to  local  affairs ;  and  these  villages  might  become  the 
moans  of  enabling  Government,  not  only  to  give  individual  titles  to  land;  but  to  attain 
tliat  knowledge  of  the  native  laws  which  would  enable  it  also  to  impart  to  the  natives, 
in  time,  a  voice  in  the  legislation. 

16.  This  (iuostion  has  been  answered  above.  I  consider  that  any  attemjrt  to  relieve 
the  native  from  the  ordinary  obligations  and  duties  in  relation  to  property,  and  his 
conduct  to  others,  cannot  succeed  in  the  long  run.  The  law  should  protect  the 
ip^norant  native  from  injustice,  but  not  attempt  to  shield  him  by  any  special  legisla- 
tion from  the  results  of  his  own  indiscretion  or  crime.  He  will  become  a  useful 
monibor  of  society  by  a  coercion  which  obHges  him,  if  unwilling,  to  fulfil  his  duty  to 
other.3,  and,  if  ho  fail,  imnislies  him. 

17.  -— 

18.  This  must  dopond  on  the  locality  and  character  of  the  land.  I  believe  that  the 
mode  in  which  the  natives  are  scattered  is  a  wasteful  mode  of  occupation  of  the  land. 
It  is  probable  that  a  native  family  would  requu'O,  under  i)resent  circumstances,  a 
greater  or  less  power  to  occupy  250  acres  or  more.  There  are  large  unoccupied  spaces 
between  native  kraals ;  they,  in  many  places,  require  summer  and  winter  farms  :  the 
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inland  or  mountain  parts,  and  the  lower  lands  are  not,  in  consequence  of  the  variation 
in  the  rainfall,  equally  productive  in  different  years.  Cattle  thrive  in  one  place,  com 
in  another.  This  variation  could  be  readily  settled,  if  matters  were  managed  on  right 
commercial  and  economical  principles,  but  under  the  arrangements  of  the  natives 
there  are  frequently  recurrent  famines,  local  and  general. 

19.  See  answer  to  14  and  16. 

20.  It  would  be  quite  proper  to  encourage  in  every  way  such  occupation  of  the  land 
as  here  intimated;  but  I  consider  it  better  to  let  them  first  become  sufficiently 
advanced,  as  to  be  purchasers  of  land,  and  then  there  would  be  no  difficulty  in  the 
titles. 

21.  I  should  not  regard  it  necessary  to  have  a  district  office  of  Eegistrar  of  Deeds. 
I  would  suggest,  however,  that  the  survey  fees  for  an  original  free  grant  should  be 
either  very  small,  or  entirely  borne  by  Gbvemment ;  but  for  purchase  of  land  from 
others,  or  amongst  themselves,  the  fees,  &c.,  shoidd  be  the  same  as  in  cases  of  Euro- 
peans. 

22.  I  think  it  would  be  desirable  to  give  such  facilities,  for  natives  are  really  poor 
in  one  sense,  arising  from  the  impossibility  of  accumulating  property  under  their 
system,  and  its  division  amongst  many  owners. 

23.  They  do  not  understand  the  value  of  individual  titles  ;  the  heathen  would  regard 
it  as  an  isolation  not  desirable.  The  advanced  only  is  likely  to  prefer  it  to  a  title 
which  is  common  to  his  people  and  himself.  The  mere  possession  of  an  individual 
title  in  the  absence  of  the  wnite  man  would  be,  probably,  a  dangerous  possoflaon,  as 
the  possession  of  any  other  property. 

24.  I  do  not  think  it  is  a  question  of  expense,  but  a  question  of  communism  inherent 
in  the  Kafir  system,  which  is  so  preventative  of  aU  progress,  by  forcing  upon  the 
people  an  almost  absolute  equality. 

25.  No. 

26.  liong  leases,  if  given,  would  come  to  be  regarded  as  a  freehold,  and  it  may  be 
difficult  to  refuse  renewal  when  ended.  At  the  termination,  comx)ensaiton  should  be 
given  for  improvements,  on  terms  specified  in  the  lease  if  possible.  Natives  may 
possibly  be  trained  by  leases  of  moderate  duration  to  see  the  desirability  of  individual 
title  to  land,  and  a  term  of  the  lease  may  be  that  the  lessee  shoidd  have  the  right  of 
purchase,  either  during  or  at  the  termination  of  the  lease. 

27.  Any  means  by  which  the  exact  tenure  or  property  in  land  could  be  ascertained 
are  desirable. 

28.  I  think  existing  courts  sufficient. 


LOCAL  SELF-GOVERNMENT. 

1«  .  The  theory  of  native  government  appears  to  be  the  absolute  autocracy  of  the 
t^ef .  He  is  regarded  as  the  owner  of  the  country  and  of  the  natives ;  the  persons  and 
the  property  of  the  people  are  his.  Practically,  however,  this  absolute  power  and 
universal  ownership  is  not  claimed.  The  power  of  the  chief  is  hold  in  check  by  his 
great  men*  The  word  of  the  chief  is  law  ;  a  new  word  may  be  proposed  by  him, 
directing  that  some  new  custom  should  be  adopted,  but  his  great  men  may  object 
to  it,  or  show  that  it  is  contrary  to  those  traditionary  laws  of  wmch  they  are  the  depo- 
sitories, and  so  endeavour  to  prevent  its  promidgation,  and  succeed,  notmthstandmg 
the  wishes  of  the  chief  ;  and  a  law  issued  without  the  assent  and  contrary  to  the 
judgment  of  the  great  men  has  no  chance  of  being  observed.  The  headmen  also 
take  part  in  law  cases,  and  have  an  influence  in  preventing  illegal  or  unjust  decisions ; 
but  both  in  the  promulgation  of  law  and  the  administration  of  justice  the  word  of 
the  chief  i^  final.  It  appears  that  in  some  cases  the  chief  acts  with  his  ffreat  men ; 
in  others  he  allows  them  to  act  by  themselves,  and  then  detail  the  substance  of 
the  case  and  their  decision,  and  then  passes  judgment  himself.  If  a  chief  is  arbi- 
trary or  tjnraumioal,  and  abuses  his  power,  he  may  be  destroyed  and  displaced ;  and 
either  the  next  heir  assume  the  chieftainship  or  his  who  would  have  been  chief 
had  he  died  before  he  became  chief ;  or  if  he  have  an  heir  a  minor,  his  brother  may  be 
regent  during  the  minority  of  the  heir.  The  chief,  therefore,  is  subject  to  checks  on 
the  exercise  of  autocratic  power. 

2.  Under  the  chief  there  are  heads  of  districts,  heads  of  kraals,  and  householders. 
The  father  or  head  of  a  house  is  regarded  with  great  deference,  and  within  the  circle 
of  his  authority,  his  word  is  law,  and  formerly  he  probably  had  the  power  of  life 
and  death  over  his  family.  But  he  is  subject  to  the  headmen  and  idtimately  to  the 
chief.  It  may  be  regarded,  however,  as  a  practical  part  of  the  system  that  the  self- 
government  of  houses  and  kraals  should  be  little  interfered  with  by  the  headmen  or 
chief.  But  I  do  not  think  that  any  self-government  existing  amongst  the  natives  can 
be  properly  regarded  as  a  government  '*  conducted  concurrently  with  the  supreme 
government  of  the  chief." 

3.  I  consider  that  the  native  system  of  what  may  be  regarded  as  the  graduated 
authority  of  the  chief,  great  men,  or  nobles,  and  householders,  might  be  adopted  so  as 
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to  effect  the  improvement  of  the  natives  and  their  gradual  education  in  right  prin- 
ciples of  self-government,  and  to  make  them  fit  to  be  intrusted  with  a  voice  in  legis- 
lation.    But  it  must  be  a  gradual  process. 

If  the  chiefs  and  great  men  could  be  induced  to  concur  with  the  British  Govern- 
ment, there  would  be  no  great  difficulty  in  devising  a  working  plan  for  the  general 
introduction  of  bettor  laws  amongst  them  and  a  better  legislation. 

There  are  three  systems  of  government  of  the  natives  which  the  British  Govern- 
ment may  adopt : — 

I.  The  British  Government  may  undertake  the  whole  fimctions  of  government 
over  the  whole  country,  and  declare  all  the  inhabitants  of  the  country  to  be 
British  subjects,  and  under  British  law.  To  carry  out  such  a  scheme  would 
be  to  override  arbitrarily  the  wishes  of  the  people,  and  would  be  inconsiderate 
and  unreasonable  ;  it  would  require  force  in  daily  employment  to  be  carried 
out,  and  with  any  amount  of  force  it  would  not  be  able  to  effect  an  efficient 
administration  against  the  will  of  the  people. 

II .  The  British  Government  may  regard  itself  as  a  superior  government  coming  into 

the  midst  of  an  inferior  government  or  governments,  and  assume  to  itself  a 
central  authority,  and  determine  to  legislate  (and  enforce  the  laws)  on  im- 
portant matters  for  the  whole  country,  and  leave  other  matters  of  less  conse- 
quence or  not  of  supreme  importance  to  the  authorities  of  the  inferior  gov- 
ernments, to  be  administered  by  their  own  laws  and  customs.  Up  to  the 
present  time  it  can  scarcely  be  said  that  the  British  Government  has,  de  ftkcto^ 
exercised  the  power  of  a  government  over  the  native  population,  even  of  those 
parts  of  South  Africa  which  are  regarded  as  British  territory. 

The  subjects  which  the  central  power  would  require  to  legislate  for  are  as 
follows : — 

a.  Intertribal  wars. 

h.  Border  raids,  which  mean  intertribal  war,  and  without  the  determined  suppres- 
sion of  which  there  cannot  exist  for  any  length  of  time  peace  either  between 
natives  and  natives,  or  between  natives  and  white  men. 

c.  Boads  through  the  country  to  be  made  by  the  several  tribes,  either  through 

their  own  country,  or  in  union  with  other  tribes  for  the  whole  country,  each 
tribe  paying  the  quota  of  the  expense,  and  all  acting  under  the  central 
authority.  All  taxes  thus  raised  may  be  expended  in  wages  to  the  natives 
who  are  engaged  in  making  the  roads. 

d.  The  status  of  women  and  domestic  slavery. 

tf.  To  put  an  end  to  the  system  called  '*  smeUing  out." 

/.  To  encourage  schools,  especially  of  industry. 

g.  To  accept  and  provide  a  portion,  say  a  half,  of  the  expenses  of  a  British  Eesident, 
whose  duty  should  be  to  act  as  intermediary  between  the  central  government 
and  the  tribes,  to  assist  to  educate  them  in  self-government,  and  make  himself 
acquainted,  by  all  possible  means  with  their  laws  and  customs  as  carried  out 
amongst  themselves. 

III.  The  British  Government  may  assume,  defacto^  the  actual  government  of  all  the 

population,  not  regarding  any  not  already  British  subjects  as  British  subjects, 
but  encoiLraging  all  to  become  registered  as  such.  All  natives  wishing  to 
have  the  privilege  of  British  citizenship,  and  to  live  im^der  British  law,  to  be 
allowed  to  purchase  the  rights  of  citizenship.  Let  British  citizenship  be  made 
to  appear  a  valuable  acqmsition,  and  to  bestow  other  privileges  of  freemen, 
besides  those  of  being  taxed  and  governed  by  a  law  that  is  alien  to  them, 
and  the  spirit  of  which  they  do  not  understand  and  are  unable  to  appreciate. 

Let  the  British  Government  acknowledge,  as  fully  as  possible,  Christian  natives  ; 
doubtless  they  are  not  more  perfect  than  English  Christians,  but  they  contain  a  germ 
of  a  future  civilisation  which  does  not  exist,  or  not  in  the  same  degree,  in  any  other 
section  of  the  native  race. 

Those  who  are  not  British  citizens,  and  who  feel  no  present  wish  or  inclination 
to  obtain  that  privilege,  should  be  placed  under  British  magistrates,  who  shall  admi- 
nister native  laws  and  customs,  so  far  as  they  are  compatible  with  humanity,  defining 
the  meaning  of  the  term,  and,  remembering  that  what  appears  inhuman  to  a  trained, 
educated,  and  civilised  man,  may  be  regarded  not  only  as  harmless  and  innocent 
but  even  laudable  to  a  savage,  specifically  naming  the  laws  and  customs  now  existing 
among  the  native  tribes  which  are  to  be  regarded  as  contrary  to  himianity,  e.g.y  legal 
murder  and  all  the  accompaniments  of  smelling  out,  domestic  slavery,  the  status  of 
women. 

The  magistrate  further  should  administer  justice  by  the  aid  of  the  headmen  or 
chiefs  as  expounders  of  native  law  ;  that  is,  in  his  court  the  magistrate  should  assimie 
a  similar  position  to  the  chief,  who  sits  in  consultation  with  his  headmen ;  and  in 
cases  in  which  property  is  concerned  his  judgment  shoidd  be  in  accordance  with  their 
expKOsition  of  the  native  law  referring  to  property.  For  the  present,  at  least,  the 
native  headmen,  as  expounders  of  the  mw,  may  be  regarded  as  experts.    All  cases  of 
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doubt  where  the  mngistrate  may  think  the  views  of  the  headmen  are  contraiy  to 
humanity,  which  must  not  bo  confounded  with  natural  or  personal  impressions, 
should  1)0  referred,  with  liis  reasons  for  liis  views,  to  the  central  government,  and 
Judgment  deferred  until  they  liave  been  fully  considered.  In  all  such  cases,  having 
been  duly  considered,  tlie  case  and  the  conclusion  on  it  should  without  delay  be  for- 
warded to  magistrates  to  guide  them  in  future.  In  this  way  would  be  avoided  the 
very  objectionable  system  of  magistrates  assuming  the  functions  of  legislators,  and 
judgments  on  law  expounded  on  the  judgment-seat,  founded  on  their  own  notions  of 
equity,  which  must  of  necessity  vary  in  difFerent  men  according  to  their  education, 
training,  and  experience.  There  would  be  unifonnity  of  judgment  in  similar  cases 
throughout  the  countiy,  the  natives  would  see  their  customs  and  laws  receive  con- 
sideration, and  sot  aside  only  when  they  themselves  would  soon  see  their  evil,  in  fact 
or  in  tendency ;  and  they  would  feel  satisfied  that  their  interests  were  sale  when  they 
saw  their  own  gi-cat  men  sitting  with  the  magistrate,  and  an  English  magistrate  pre- 
venting them  by  his  presence  from  ])ecoming  the  \actims  of  the  prejudice  or  injustice 
of  their  own  countrj-men,  and,  further,  in  a  few  years  might  be  gained  such  an  inti- 
mate knowledge  of  native  law,  custom,  and  practice,  as  may  at  last  enable  the  Gov- 
ernment to  codify  laws  on  the  most  common  and  most  important  matters  for  the 
guidance  of  the  magistrates. 
4.  I  am  not  aware  of  such  a  local  government,  but  it  is  perfectly  easy  to  graft  the 

principle  on  their  own  village  system.     I  shall  perhaps  best  and  most  fully  state  my 
views  on  the  subject  1)}'  giving  the  facts  of  my  own  mission  work. 

On  entering  upon  mission  work  among  natives  in  Natal,  on  the  Umkomanzi, 
in  the  midst  of  a  people  far  removed  from  any  town  or  even  habitation  of  white  men, 
and  who  had  had  very  little  association  with  them,  it  naturally  presented  itself  to 
me  as  a  necessity  that  the  natives  who  were  gathering  around  mo  should  in  some 
way  be  under  local  law.  Those  on  the  station,  3,000  acres,  were  left  with  very  little 
iutiTference  with  their  habits  or  customs  ;  but  for  all  matters  which  were  not  stricdy 
local,  they  were  under  the  jurisdiction  of  the  magistrate,  who  was  twenty-five  miles 
off,  and  visited  them  once  a  j'cnr  for  the  pm-pose  of  collecting  taxes.  But  there  were 
constant  questions,  generally  trivial,  but  others  of  a  graver  character,  which  thc-v 
could  not  settle  without  some  one  to  guide  them,  but  which  it  was  not  desirabk*  to 
take  before  tlio  magistrato  l.ocausr*  of  the  distance  and  exi>enso;  so,  gradually,  I  l«c- 
(•aiue  arbitrat<n-  amonrcst  tliom  in  tlioir  petty  differences,  and  when  the  village  had  so 
increased  as  to  cause  tliis  position  to  take  up  a  great  amount  of  mj'  time,  I  ealleil 
two  of  tlio  most  iniporhint  men,  and  told  them  I  could  not  continue  to  undertake  the 
burdcm  Ijy  myself,  nnd  suggested  that  they  sliould  speak  to  the  i)eople,  and  form  a 
system  l\y  which  their  difTercnces  might  be  settled  amongst  themselves,  and  that  I 
thouglit  it  would  be  a  good  plan  for  them  to  select  from  amongst  themselves  five  men 
whom  they  sliould  nominate  to  me,  and,  if  I  apjuoved  them,  I  would  apjwint  them; 
and  tliat  tlio  five  should  elect  one  of  themselves  as  a  head  or  chief,  and  before  these 
five  men  all  cases  should  bo  brought  in  the  first  instance,  and  then  in  a  definite 
fonn  1)0  brought  to  me  that  I  might  give  my  advice  and  judgment. 

The  proposition  did  not  appear  to  bo  at  all  anytliing  strange  to  them  or  onto! 
the  way,  but  met  with  thoir  entire  concurrence,  nnd  they  told  me  that  tlicy  alreadj 
had  such  men  amongst  themselves,  and  tliey  were  called  **  amapini."  The  five  men 
were  sele(<ted  nnd  appointiMl,  and  the  head,  so  called  by  the  people,  ah^o  appointed, 
and  from  that  time  the  syetem  worked  well ;  many  diffei'cnces  amongst  them  which, 
if  left  to  themselves,  would  have  ripened  into  a  gidevous  case,  which  the  mngistrate 
alone  could  settle,  was  settled  in  tlie  beginning ;  and  otlier  matters  which  were 
of  rather  a  domestic  charactta*,  arising  in  a  collection  of  houses  instead  of  in  one,  and 
which  we  ourst^ves  should  rarel}'  take  to  any  law  court,  were  settled  at  home,  and 
thus  nuich  litigation  was  pr(» vented.  Thorn  woro  some  offences  wlueh  demantW 
punishment,  wliic^h  of  course  I  could  not  inflict  uj^on  a  volimtaiy  association  such  as 
ours  without  their  consent.  I  wished  them  to  understand  fully  that  our  little  village 
arbitration  system  was  for  their  good,  and,  therefore*,  I  as  freely  fined  offenders  as 
they  woid<l  bo  fined  by  their  own  laws  and  customs,  and  all  fines  went  to  form  a 
village  fund  for  assisting  widov»s  or  oth(r  por r  people.  Evei*ything  was  i^erfd-dy 
open  and  free.  If  the  case  were  of  such  a  character  that  di£fei*eneos  of  opinion 
might  be  fonucd,  anyone  might  niako  a  case  of  it,  and  go,  as  in  the  fijrst  instance,  to 
the  magistrate.  During  al-out  sixteen  years  two  cases  only  wero  taken  to  the  magis- 
trato, and  in  each  the  jmlgnient  v>as  in  aeeonlance  with  that  given  in  the  village, 
and  the  fine  imposed  much  heavier.  Every  fine  im^wsed  was  i'cadil3-  i>aid,  and  tl» 
system  worked  well,  giving  the  vilijigers  a  sense  of  securitj*  and  justice. 

This  shows  how  readily  a  munieipal  system  might  bo  intwduced  into  a  natire 
system. 

A  second  village  was  started  about  sixteen  miles  distance,  whieli  was  prevented 
from  various  hindrances  from  ever  attaining  an,y  magnitude,  and  never  hail  a  headman 
and  c(unniittec  appointed,  but  tliere  v/ero  tlie  Fame  readiness  to  be  subject  to 
direction,  and  at  any  time  when  nofMl  rerpiitvd.  the  same  regidat ions  would  have  l=con 
thankfully  adopted. 
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A  third  village  was  formed  at  Clydesdale,  on  the  ITmzimkiLlu,  about  twenty-fivo 
miles  from  the  first,  and  it  has  been  worked  for  the  most  part  by  the  Rev.  Thurston 
(now  Archdeacon)  Button,  who  was  from  his  childhood  with  me  at  Springvale.     The 
village  arrangements  at  Springvalo  were  never,  I  believe,  oven  adopted  at  Clydes- 
dale, but  the  principles  of  the  system  was  acted  on,  and  by  assemblies  of  the  native 
men  of  the  village,  all  village  matters  were  discussed  under  Mr.  Button  and  settled. 
The  system  there  has  been  more   autocratic  than   at   Springvalo,  but  now  there  is  a 
large  village  of  natives,  Griquas,  and  a  few   whites,  all  living  together  orderly  and 
harmoniously.     The  mission  at  the  Umkomanzi  was  established  on  a  farm  which  I 
received  as  a  free  grant  as  a  colonist  from  the  Government.     I  charged  no  rent,  in 
which  probably  I   was  mistaken.     I   attempted  to  give  personal  grants  of  land  and 
titles ;  garden  allotiiionts  were  sui'voyod  and  given  to  certain  natives,  and  the  persons 
to  whom  the  allotments  were  first  allotted  continued  to  occupy  them  so  long  as  I  was 
connected  with  the  mission.     Clydesdale,  4,500  acres,  was  purchased  of  a  white  man, 
who  had  received  it  from  Captain  Kok,  in  pa3nnent  for  services  rendered  instead  of 
payment  in  cash.     It  has  been   surveyed  mto  plots   of   eight  acres,  which  may  be 
divided  into  one  acre  plots,   and  a  native  or  Griqua  may  purchase  or  rent  either  an 
eight  acre  allotment,  or  take  up  one  acre.     Roads  and  streets  are  made  between  a 
certain  number  of  eight  acre  allotments,  and  other  streets  crossing  at  right  angles  ; 
in  fact^  a  township  is  laid  out.     At  first,  allotments  were  sold  on  the   same  terms  as 
allotments  at  Kokstad ;  but  it  has  since  been  concluded  that  it  will  be  better  to  let 
allotments  on  terms  nearly  equivalent  to  a  freehold,  but  subject  to  a  small  annual  fee 
or  quitrent.     A  sale  or  transfer  of  the  right  of  the  holding  is  under  some  conditions. 
A  large  number  of  the  allotments  are  taken  up,  chiefly,  I  believe,  by  Griquas,  who 
have  farms  in  the   neighbourhood,  who  like  to  have  a  town  lot  for  the  purposes  of 
church  and  school.     The  magistrate  resides  near  Clydesdale,  but  village  regulations 
are  still  required,  and  general  meetings  of  the  men  are  held  from   time  to  time  to  dis- 
cuss and  determine  cases  which  arise. 

At  the  Ibis,  another  village  is  being  formed.  The  Ven.  Archdeacon  Button  re- 
ceived applications  from  many  natives  to  purchase  land  for  them  to  settle  on  under 
village  regulations.  He  found  a  farm  of  4,500  acres  on  the  Ibis  for  sale,  and  deter- 
mined to  purchase  it  fur  the  purpose.  I  think  it  was  to  be  sold  for  £850  pr  £900. 
The  natives  were  ready,  so  fax  as  possible,  to  raise  the  purchase  money,  but  it  waa 
necessary  to  borrow  £400,  which  tne  natives  understood  they  must  pay  as  soon  aa 
possible,  and,  in  the  meantime,  pay  interest  on  that  amount.  The  farm  was  for  the 
present  set  out  into  80  twenty-five  acre  allotments  for  arable  puri)oses,  making  2,000 
acres,  the  other  2,000  acres  are  left  for  commonage.  In  the  first  place,  eight  allotments 
were  set  apart  for  the  church,  for  church  school-room,  houses  for  tne  clergyman 
and  teacher,  and  glebe.  The  natives  were  aDowed  to  buy  fi'om  one  to  six  allotments, 
and  to  have  a  pro  rata  right  of  commonage.  They  are  not  allowed  to  have  absolute 
freedom  of  sale  or  sub-letting.  I  give  below  a  set  of  village  laws  and  regulations, 
which  will  be  carried  out  as  far  as  possible  at  the  village.*  Everything  is  working 
well ;  I  believe  all  the  allotments  are  taken  up ;  the  purchase  money  has  been  nearly 
•  raised ;  the  debt  of  £400  has  had  its  interest  duly  paid,  and  £200  of  the  amount  has 
been  repaid,  leaving  the  debt  only  £200,  which  would  have  been  cleared  off  but  for 
the  recent  war-unsettlemont,  which  has  so  much  .interfere<l  with  the  usual  industry 
of  the  people,  and  thereby  impoverished  them  for  a  time. 

It  appears  to  me  that  these  examples  show  what  might  be  done.  I  see  no  reason 
why  the  system  adopted  by  me  at  Springvale,  when,  in  reality,  I.  was  a  mere  private 
person,  might  not  bo  adopted  with  slight  modifications  by  any  farmer  ;  and  with  the 
same  results — a  concentrated  community  aroimd  him,  who  wore  ready  to  yield  their 
services  willingly  for  wages,  or,  if  not  working  on  the  mission,  were  engaged  in  some 
way  in  working  for  others,  often  imdertaking  to  plough  for  natives  for  cattle  or 
money,  or  assisting  to  build  huts  or  houses  of  better  construction,  and  thus  carrying 
the  habits  and  improved  mode  of  doing  things,  which  they  had  learned  at  the  station, 
into  the  surroundmg  heathen  population,  and  so  becoming  teachers  of  those  things 
which  they  themselves  had  been  recently  taught. 

I  have  been  anxious  to  carry  out  a  similar  system  for  the  natives  of  KafEraria. 
At  a  very  early  period  of  my  residence  here,  some  years  ago,  I  applied  for  a  farm  or 
location  to  be  used  for  the  purpose.  Successive  governments  have  all  appeared  to 
approve  of  my  application,  but  up  to  the  present  tune  I  have  not  been  able  to  do  any- 
tnmg.  At  this  place  I  cannot  do  more  than  form  an  educational  establishment  for 
book-learning  and  instruction  in  trades.  I  have  had  application  from  a  large  number 
of  natives  who,  in  the  unsettlement  of  the  country,  have  found  themselves  unattached, 
to  obtain  a  farm  and  place  them  on  it.  Had  my  application  for  a  piece  of  land  been 
possibie  to  be  acceded  to  three  or  four  years  ago,  these  wandering  natives  would  now 
have  been  gathered  into  an  orderly  community  under  some  law.  I  trust  that  before 
long  the  Government  will  bo  able  even  now  to  put,  say,  6,000  acres  at  my  disposal 
for  the  purpose,  not  far  from  the  Umtata.  It  will  be  seen  that  the  land  at  Clydes- 
dale was  purchased  wholly  by  myself,  with  the  assistance  of  friends,  for  a  church 

*  Vide  "  Proposed  regulations  for  the  more  effectual  and  better  management  of  natitea  on  miadon  tftstlooB  or  natiYO 
'Christiazi  yillagee,  publiffbed  mtb  the  Cooatitntiooy  Aote,  and  reaolutione  of  the  St..  John's  Diooesan  Synods. 
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mission.  But  it  appears  to  me  a  hard  thing  that  Christian  missionaries,  who  are 
yielding  a  large  political  benefit  to  the  Government  in  undertaking  to  teach  and 
g^ide  the  natives  in  their  lowest  depths,  with  a  patience  and  perseverance  which  we 
are  not  likely  to  find  among  any  other  section  of  the  community,  and  on  whoso  stations 
a  large  annual  amoimt  is  expended,  should  have  also  to  expend  their  ah-eady  scanty 
funds  in  purchasing  hind. 

5.  So  far  as  I  know,  only  as  expressed  in  public  gatherings,  by  disapprobation  or 
otherwise,  or  in  trying  cases. 

6.  Not  that  I  am  aware  of. 

7.  I  have  no  information. 

8.  No.  I  presimie  that  the  Government  will  thing  it  desirable,  just,  and  safe,  to 
give  the  natives,  at  the  proper  time,  a  voice  in  the  government  by  which  they  are  gov- 
erned. To  give  them  votes  at  the  present  time  would  be  to  hand  over  the  govern- 
ment of  the  coimtry  to  savages,  which  would  be  not  only  intolerable  to  Europeans, 
but  dangerous  to  the  natives  themselves,  by  introducing  them  to  our  public  political 
life  before  they  scarcely  comprehend  the  common  duties  of  social  life.  I  think  the 
natives  would  best  be  taught  to  become  interested  in  public  life  by  being  trained  first 
in  the  courts  where  a  magistrate  sits  with  their  own  headmen,  and  by  giving  them 
village  regulations  by  wluch  they  have  an  opportunity  of  considering  and  discussing 
questions  of  utility  to  them  as  a  village  community.  If,  in  addition  to  this,  some  scheme 
could  be  devised  by  which  each  magistrate  might  consult  regularly  with  native 
headmen  of  his  own  district  in  matters  of  native  law  and  customs  and  police ;  and  the 
ma^strates,  with  a  delegated  mmiber  of  headmen,  at  stated  times,  meet  together 
imoer  the  chief  magistrate,  to  compare  and  discuss  more  thoroughly  their  separate 
conclusions,  aU  such  meetings  being  open  to  the  native  public,  I  am  of  opinion  it 
woidd  be  possible  to  educate  the  natives  to  comprehend  and  appreciate  the  power  of 
voting,  and  to  fit  them  for  the  duty  of  voting. 

A  people  cannot  be  effectually  governed  except  in  accordance  with  their  om 
ideas,  certainly  not  by  a  system  contrary  to  meir  habitual  mode  of  thought, 
without  constant  employment  of  physical  coercion,  which  is  likely,  in  the  long 
run,  to  lead  to  resistance.  It  does  not  follow  that  because  what  is .  <^ed  a 
''constitutional  form  of  government"  suits  the  British,  that  a  constitutional 
form  of  government  would  suit  all  people.  The  natives  know  nothing  of  snch 
a  form  of  government:  they  have  been  accustomed  to  be  subject  to  absolutism, 
and  the  masses  of  the  x>eople  are  not  conscious  that  their  great  men  have  power 
to  limit  the  absolutism  of  their  chiefs.  But  they  will  in  time,  and  possibly  in 
much  shorter  time  than  we  are  inclined  to  imagine,  awake  to  the  perception  that, 
even  in  their  own  absolute  system,  there  are  hidden  the  principles  of  constitu- 
tionalism. It  woidd  be  useless,  imtil  they  are  educated,  to  give  them  the  rights  and 
privileges  of  a  highly-educated,  law-loving,  and  law-abiding  people. 

The  English  people  should  be,  by  their  presence  amongst  them,  the  harbingers 
of  peace  and  order,  and  set  up  over  them  an  organised  and  upright  government, 
which  insure  security  of  life  and  property  and  equality  before  the  law  for  all  peopk 
within  their  limits,  white  or  black.  And  thus  they  can  become  to  the  natives  with- 
out suddenly  raising  them  to  a  seat  amongst  the  governors  and,  legislators,  which 
would  imply  an  equality  which  has  no  existence  anywhere  but  in  the  imagination  of 
fanatics. 

We  find  these  people  liidng  a  not  unhappy  life,  and  not  wholly  evil.  It  may  be 
they  enjoy  life,  though  to  a  great  degree  negatively  as  much  as  we  do,  and  whilst 
their  total  social  life  may  show  a  much  lower  morality  than  our  own,  there  is  not 
committed  amongst  them  the  same  multiplicity  of  crimes,  nor  crimes  of  the  same 
magnitude,  nor  probably  even  of  the  same  frequency,  as  among  our  teeming  popula- 
tions. Their  life  is  not  greatly  raised  above  that  of  animals.  They  live  and  trade 
amongst  themselves,  no  commerce  with  other  people,  no  arts,  no  maj^nfactory,  no  in- 
dustry of  any  kind.  But  they  are  not  children  but  full-grawn  men,  living  unmanlj 
lives,  not  yet  awake  to  the  dignities  and  x)otentialities  of  man.  They  have  manly, 
personal,  and  local  interests,  and  for  all  outside  the  narrow  limits  of  the  personal  and 
the  local,  they  feci  more  or  loss  of  hostility  or  indifferent  selfishness,  or  ignorant  dread 
and  suspicion,  which,  rather  than  any  natural  cruelty  of  character,  may  lead  them  to 
be  ^^ty  of  many  cruel  things.  It  would  be  possible,  however,  for  the  higher  race 
to  hve  amongst  them.  They  are  a  source  of  much  trouble,  woxry,  disapjxHntment, 
and  loss.  But  it  is  our  mission  by  coming  amongst  them  to  bdlp  tnem  to  take 
the  first  step  in  the  path  of  a  new  life,  and  to  raise  them  and  to  ma&e  them  better. 
It  is  not  necessary  that  they  should  be  extirpated  to  make  room  for  us ;  such  ft 
thought  is  alien  to  the  mind  of  the  colonist.  If  they  are  incapable  of  improvement, 
they  are  incapable  of  taking  their  place  amongst  the  nations,  and  will  die  out.  It 
would  be  a  national  sin  to  enter  on  any  scheme  of  systematic  oppression,  or  to  pick 
quarrels  with  them  for  the  purpose  of  getting  rid  of  them  to  make  room  for  our  own 
coimtrjinen.  But  ocxually  it  would  not  only  bo  a  great  national  sin,  but  a  great 
national  foUy,  not  to  take  our  rroper  position  amongst  them  and  give  them  to  unde^ 
stand,  not  by  talking,  but  by  action,  that  it  is  our  mission  amongst  them  to  punish 
crime,  and  to  protect  the  lives  and  property  of  men  from  violence  and  deprecbtiofis. 
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We  have  the  right  to  assume  that  supervision  which  is  implied  in  constituting 
ourselves  the  central  power  of  government  over  the  whole  country.  It  is  our  duty  to 
take  ui>on  ourselves  that  position,  and  not  to  i)erform  it  would  be  to  leave  the  Kafir 
races,  so  far  as  we  are  concerned,  to  their  savagedom  and  interminable  intertribal 
warfare.  Hitherto  they  have  manifested  no  power  of  self-originated  civilisation ; 
all  change  for  the  better,  and  in  some  respects  it  has  been  considerable,  giving  pro- 
mise of  a  better  and  brighter  future,  has  been  due  to  the  presence  of  Eiiropeans,  and 
as  the  distinct  result  of  that  presence.  What  chief  or  great  man  has  risen  amongst 
them  that  has  not  been  the  advocate  of  savagedom  and  war,  the  enemy  of  those  Mmo 
are  the  instnunents  of  the  improvement  of  his  people,  and  who  have  brought  to  them 
great  material  prosperity  and  advantages  which  the  savage  himself  can  see  and 
appreciate,  and  the  enemy  too  of  those  natives  who  have  in  part  accepted  the  new 
culture  ?  In  conversation  with  a  Natal  native  on  the  subject  of  a  possible  Zidu  inva- 
sion of  Natal,  I  asked  him  what  would  be  the  attitude  of  the  advanced  natives  in  the 
contest.  He  replied,  we  would  be  on  the  side  of  the  whites  in  our  own  defence,  for 
the  Zulus  would  not  spare  us,  we  should  be  the  first  to  fall  victims  to  their  rage.  The 
chief  and  great  men  have  taken  no  steps  in  the  direction  of  pix)gres8,  or  of  giving 
greater  enlightment  or  liberty  to  the  people.  They  have  talked  of  driving  the  Eng- 
Bsh  into  the  sea  whence  they  came,  and  nursed  the  discontent  of  the  people  instead 
of  seeing,  themselves,  and  pointing  out  to  them,  the  vast  gain  which  is  placed  within 
their  reach  by  the  white  man,  and  thus  encouraging  them  to  live  on  undisturbed  in 
their  savage  customs  and  habits.  No  Kafir  reformer  has  arisen  nor  is  likely  to  arise. 
It  is  the  duty  and  privilege  of  England  to  take  the  initiation  by  bringing  amongst  them 
good  government  and  education,  religious  and  secular,  and  thus  to  prepare  the  way 
for  their  becoming  a  people  capable  of  self-government,  or  of  taking  a  place  amongst 
self-governing  people. 
9.  This  question  is  probably  answered  in  the  previous  one. 

10.  I  can  only  answer  partially.  I  believe  Europeans  invariably  have  initiated  and 
carried  out  all  such  works.  An  influence  has  been  exercised  for  their  good  by  Euro- 
peans under  which  they  have  contributed  their  means  for  such  useful  purposes ; 
probably,  more  or  less  under  the  supposition  that  they  were  obeying  a  power  which 
they  had  no  right  to  disobey.  This  system  might  soon  come  to  assume  the  character 
of  arbitrary  taxation  or  forced  contribution,  though  named  voluntary  gift,  and  easily 
become  an  abuse. 

11.  Answered,  No.  9. 

12.  My  impression  is  that  the  scheme  of  self-government  suggested  above  would 
tend  to  confirm  the  authority  of  the  magistrate  aa  an  officer  of  the  law,  whether  it  would 
lessen  or  increase  his  direct  or  personal  authority  appears  to  me  immaterial.  lUither 
we  require  to  release  the  native  by  proper  education  and  training  from  the  direct  and 
personal,  which  must  be  more  or  less  arbitrary,  to  bring  them  under  the  law  of  the 
land,  to  which  magistrates  as  well  as  the  peox>le  are  subject. 

13.  See  above,  I  am  not  acquainted  with  the  Ceylon  village  system.  But  it  was 
the  principle  I  adopted  at  Springvale. 

14.  At  first,  as  I  have  said,  it  woidd  be  well  to'havo  them  present  as  expounders  of 
law,  or  experts,  out  of  which  woidd  surely  grow  further  advancement  in  the  path  of 
self-government. 

15.  Answered. 

16.  I  do  not  think  the  natives  are  ripe  for  school  boards. 

17.  It  is  very  important  that  natives  everywhere  should  be  subject  to  uniformity  of 
law  and  of  admimstration. 

18.  I  would  not  have  the  round  house  interdicted,  but  have  all  houses  built  in  order 
in  streets.     But  this  may  well  be  left  to  the  village  authorities. 

19.  In  Natal,  an  attempt  to  encourage  a  better  class  of  house,  by  an  ordinance  that 
a  square  house  with  a  door  and  window  should  be  exempted  from  hut-tax,  was  made. 
I  do  not  think  it  was  in  any  way  effectual.  It  in  realify  implied  that  the  builder  of 
such  a  house  would  have  to  expend  an  amount  of  money  on  it  to  be  exempted  from 
the  hut-tax,  which  would  be  little  more  than  a  third  of  the  capital  expended.  To 
enter  on  improvf^ments,  either  in  building  or  customs  of  any  kind,  the  people  must, 
grow  up  to  the  feeling  of  desire  for  and  the  sense  of  need  of  such  improvement.  I 
at  one  time,  assisted  natives  to  build  themselves  better  houses  by  provicHng  the 
material  and  paying  them  wages  whilst  they  were  engaged  in  makmg  bricks  and 
building,  &c.  But  I  do  not  thmkany  of  these  people,  when  they  left,  biult  for  them- 
selves such  houses  as  I  had  provided  for  them,  out  reverted  to  round  houses,  more  or 
less  improved,  for  instance,  with  a  door  and  window.  The  round  house  is  more  com- 
fortable for  them  than  a  small  square  one  with  a  chimney  on  one  side. 

20.  My  judgment,  which  is  daily  being  confirmed,  is,  that  the  less  the  natives  are 
made  recipients  of  free  gifts  for  any  purpose,  instead  of  being  taught  to  rely  upon 
themselves,  the  better  for  them.  But  I  presume  building  societies  and  Government 
loans  are  not  on  the  principle  of  nothing  for  nothing,  but  on  ordinary  dealing. 

2\,  Doubtful. 

H  2 
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22.  I  consider  agricultural  societies  calculated  to  be  made  very  useful. 

28.  Prohibited  altogether,  if  possible.    The  more  sensible  natives  in  this  matter 

would  be  thankful  for  a  law  which  would  preserve  them  from  their  own  wishes. 

Umtata,  Tembuland.  HENET,  ST.  JOHN'S. 


By  the  Right  Rev.  Bishop  of  Graham's  Town. 

Graham's  Town,  October  10th,  1881. 
J.  Noble,  Esq.,  Secretary  to  Native  Laws  and  Customs  Commission. 

SiK, — I  beg  to  acknowledge  the  receipt  of  the  questions  issued  by  the  Native  Laws  and 
Customs  Commission  which  I  have  road  through  very  attentively. 

Most  of  the  subjects  of  these  144  questions  lie  beyond  the  sphere  of  my  observation  and 
study.    They  belong  rather  to 

(a)  Those  who  have  been  long  resident  among ''  natives"  whether  missionaries,  magis- 
trates, or  traders ;  or  else 
{h)  To  those  who  make  Civil  and  Criminal  Law  their  special  study ;  or 
\e)  To  those  whose  special  sphere  is  in  politics  and  legislation.   Accordingly,  I  restrict 
my  replies  only  to  a  portion  of  section  £.,  which  faUs  within  the  range  of  my 
vocation,  viz: — Questions  3,  4,  17,   19,  24,  27,  39. 

And  of  those  I  would  say  first  to  No.  3  :  No  such  practice  has  ever  been  practised  (as 
far  as  I  know)  by  any  public  authority  in  the  church  as  being  compatible  with  a  sincere 
profession  of  ihe  Christian  Faith.  There  may  be  some  exceptional  cases,  as  Liidia  and,  perhaps, 
Abyssinia,  but  these  are  not  recognised  by  the  Church  at  large. 

4.  Every  sound  ecclesiastical  authority  would,  I  think,  deal  differently  with  a  polygamisi; 
seeking  admission  to  the  Church  and  one  adopting  the  practice  after  having  been  accepted 
as  a  member.  Over  the  first,  the  Church  would  asume  no  punitive  jurisdiction,  the  second  would 
]be  treated  as  an  evil  doer. 

In  the  former  ciuse,  if  a  man  being  converted  sought  admission  to  the  Church  by  baptism, 
I  should  insist  on  his  retaininfi;  only  one  wife  as  his  chosen  partner,  and  providing  adequately 
tor  all  the  rest  before  he  was  baptised. 

But  should  any  wife  or  wives  of  a  polygamist  be  converted,  I  should  admit  such  to 
baptism,  the  wife  not  having  power  over  her  own  body. 

17.  I  should  say  that  both  '^  ukulobola  "  and  polygamy  should  be  so  far  recognised  and 
sanctioned  as  to  be  dealt  with  exclusively  by  '^ native"  or  rather  heathen  courts  of  judicature, 
«'.#.,  courts  established  purposely  for  native  heathen  cases,  such  as  I  presume  are  alluded  to  in 
section  D.,  No.  13. 

19.  To  the  first  half  of  this  question  I  should  say  yes,  to  the  second  half,  no. 

Bigamy  committed  by  a  Christian  native  should  be  punished  as  in  the  case  of  Europeans. 
I  do  not  see  that  there  need  be  any  embarrassment  in  dealing  with  a  Christian  in  one  way,  and 
leaving  a  heathen  to  be  dealt  with  in  his  own  court  in  another  way. 

This  involves  a  similar  answer  to  No.  24.     The  first  half,  yes ;  the  second  half,  no. 

37.  I  think  no  steps  should  be  taken  other  than  what  are  applicable  to  Christian 
marriages.     Christian  should  be  dealt  with  in  one  way,  and  heathens  in  another. 

39.  With  a  view  to  the  great  complications  airising  out  of  these  questions  of  "native" 

Eroperty,  I  deem  it  far  safer  at  present  to  make  no  stringent  legislation  beyond  establishing 
eathen  courts  of  judicature  for  heathen  cases  until  either  the  ** natives  "  ask  for  it,  or  untu 
they  have  a  voice  in  the  legislature  by  which  the  changes  are  made. 

I  will  conclude  by  observing  that  when  the  word  *'  native  "  is  used  in  these  questions,  I 
have  been  unable  always  to  determine  whether  heathen  natives  alone  are  spoken  of,  or 
Christian  and  heathen  both  together.  I  think  the  difference  in  their  mode  of  treatment  in 
these  questions  should  be  broadly  marked. 

Again,  I  cannot  imagine  that  there  is  an  entire  imiformity  in  customs  of  inheritance, 
''lobola,"  &c.,  cunong  so  diiferent  native  tribes,  Basutos,  Pondos,  Tembus,  Oaikas,  Ndhlambee, 
&c.,  which  want  of  imiformity,  would  make  legislation,  in  many  of  these  questions,  as  applied 
to  all  alike,  a  difficult  thing :  and  as  those  who  are  brought  into  contact  with  Europeans 
gradually  alter  many  of  their  customs,  so  different  juries,  assessors,  or  pakati  of  a  native  court, 
would  naturally  give  different  verdicts,  yet,  perhaps,  in  each  case,  a  verdict  equally  satisfactory 
to  the  feelings  of  those  concerned. 

It  appears  to  me  that  any  legislation  that  is  required  is  rather  for  the  purpose  of  settling 
the  principles  on  which  appeals  irom  native  juc^es  should  be  heard  and  decided,  wherein 
it  is  assumed  that  the  highest  court  is  not  directly  responsible  for  the  rules  under  which  the 
inferior  tribunal  acts  and  decides  its  cxises. 

The  dictum,  I  presiune,  will  apply  that  '*the  decision  of  an  informal  tribunal  will  be 
binding  if  it  has  proceeded  in  a  manner  consonant  to  the  principles  of  justice,  and  courts 
will  give  effect  to  their  decisions  asthey  give  effect  to  the  decisions  of  arbitrators  whose  ground 
work  rer.ts  upon  the  agi-ecment  of  tlie  parties." — Long  v.  Gray. 

If  the  heathen  natives  are  considered  as  having  contracted  together  to  abide  by  their 
native  laws  and  usages  (which  would  be  implied  by  their  having  recourse  to  their  heaths 
judicature),  the  main  difficulty  seems  to  me  to  vanish. 

I  am,  &c., 

N.  J.  GRAHAM'S  TOWN. 
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By  F.  J.  Hodges,  Esq.,  Resident  Magistrate,  Peddie. 

Resident  Magistrate's  Offico, Peddle, 

21st  November,  1881. 

J,  Noble,  Esq.,  Secretary  to  the  Commission  on  Native  Laws  and  Customs. 

Sib, — ^I  have  the  honour  to  acknowledge  the  receipt  of  your  letter,  dated,  the  8th 
September  last,  enclosing  a  series  of  questions  upon  various  points,  upon  which  the 
Government  Commission  on  Native  Laws  and  Customs  require  information  and  opinions, 
and  to  acquaint  you  that  my  experience  of  Natives  extends  only  to  the  Colonial  Fingoes 
within  the  divisions  of  Victoria  East  and  Peddie,  in  both  of  which  I  have  held  the  appoint- 
ment of  Civil  Commissioner  and  Resident  Magistrate ;  being  at  present  in  charge  at  the 
latter  station. 

With  regard  to  laws  amongst  the  Fingoes,  it  may  be  authorativoly  stated  that  they  are 
always  ready  to  compound  offences,  whether  against  person  or  property,  and  it  is  only  when 
they  are  unable  to  obtain  the  cattle,  or  fine,  demanded  from  a  delinquent,  that  they  have 
recourse  to  the  law  courts. 

With  regard  to  polygamy  and  "  ukulobola,"  I  am  of  opinion  that  both  should  b3  put 
down  with  a  firm  hand.    Polygamy  is  not  on  the  decrease,  and  is  not  likely  to  be  whilst 
polygamists  are  allowed  to  belong  to  religious  bodies,  provided  only  that  they  are  married 
in  CSurch  to  one  of  their  wives ;  and  a  better  instance  of  this  cannot  be  g^ven  than  that  of  a 
headman  in  this  division,  David  Matomela,  who  calls  himself  a  Christian,  ii  rairried  to  one 
wife  in  Church  and  has  also  two  other  wives  to  whom  ho  is  mirried  according  to  Native 
usage.   As,  according  to  Native  custom,  the  husbanl  83ld:)m  provide  3  for  more  than  his  three 
principal  wives,  seldom  apportioning  cattle  to  any  greater  numbar,  there  would  b3  no  hard- 
ship in  prohibiting  polygamy  by  Act  of  Parliament,  and  allowing  the  oae  princip  il  wife  only  to 
inherit.     I  have  never  heard  of  any  monogamists  from  choice.      With  regard  to  the 
'4obola."  I  look  upon  it  as  nothing  more  nor  less  than  a  sheer  transaction  of  sale,  and  it  is 
a  ridiculous  idea  to  consider  it  as  in  aav  way  a  83ttlement  upjn  the  womxa,  an  I  the  woman's 
consent  cannot  be  regirded  as  essential  to  a  proposed  union,  as  cases  are  of  daily  occurence 
where  two  men  are  paying  dowry  for  thi  same  girl,  the  oae  who  pays  the  most  eventually 
getq  the  girl,  the  other  man  receiving  back  his  cattle.    A  case  of  this  kind  occurred  only 
fourteen  days  ago,  where  two  men  were  paying  dowry ;  the  one  who  paid  most  obtained  the 
girl,  and  the  rejected  suitor  obtained  his  cattle  back,  and  drove  them  straight  to  another 
kraal,  where  he  obtained,  or  purchased,  a  wife,  thus  showing  how  very  much  his  affections 
w^e  bound  up  in  the  bride  he  first  proposed  to  take  to  his  kraal.  Sometimes  force  and  even 
punishment  is  used  to  make  a  girl  marry  the  man  who  has  paid  dowry  for  her,  and  I  heard 
q^ite  lately  of  an  instance  where  a  girl  was  strapped  to  a  horse  and  taken,  screaming  and 
howling,  to  the  kraal  of  the  man  who  had  paid  for  her.    The  wife  is  simply  a  slave,  and 
is  not  considered,  in  any  way,  the  equal  of  her  husband ;  she  is  looked  upon  simply  as  a 
chattel^  she  can  inJxerit  nothing,  and  passes  away  as  property  to  his  h3irs  upon  th3  death  of 
her  husband.    There  is  no  limit  to  the  number  of  wives  a  man  may  take,  and  very  often  aged 
men  marry  quite  young  girls  who  are  not  consulted  in  the  matter.   Dowry  passes  absolutely 
to  the  father  or  guardian  of  the  girl,  and  so  far  from  being  kept  as  a  provision  for  her  in 
case  of  necessity,  it  is  often  used  to  purchase  a  wife  for  thi  eldest  unmarried  son,  and  if  there 
b0  none  marriageable,  unmarried,  to  purchase  an  extra  wife  for  the  father  or  guardian  him- 
self.   I  look  upon  this  **lobola"  as  a  most  immoral  practice,  and,  as  I  said  before,  nothing 
than  clavery,  and,  to  take  an  extreme  point,  if  it  be  legal,  I  see  nothing  to  prevent  an 
immoral  and  unscrupulous  white  man  from  settling  in  a  location,  purchasing  wives,  and 
selling  his  daughters.    It  has  been  said,  and  that  too  by  a  membsr  of  tho  Commission  for 
whose  opinion  I  have  the  very  highest  respect,  that  the  Act  No.  18  of  IH'Tl  would  prevent 
thds,  but  I  have  read  the  Act  most  carefully,  and  cannot  so3  that  it  refers  to  any  way  of 
obtaining  property  except  such  as  is  left  at  death.     When  Resident  Magistrate  at  Alice,  I 
have  on  more  than  one  occasion  dismissed  cases  brought  to  recover  portions  of  dowry  paid. 
on  the  ground  of  immoral  consideration,  and  I  allow  it  to  be  distinctly  kuowii  here  that  I 
mil  not  entertain  such  cases  upon  the  same  ground,  nor  will  I  until  directed  to  dv)  so  by 
Act  of  Parliament,  or  ordered  by  a  superior  court.    The  natives  still  ax^prove  of  thoir  old 
customs,  and  would  be  glad  to  have  them  in  full  sway  again,  but  my  opinion  is  most  decided, 
particularly  with  regard  to  the  Colonial  Fingoes,  that,  if  wo  give  tliom  land  and  protection, 
it  is  no  hardship,  but  a  very  small  matter,  to  expect  them  to  be  bouud  by  Colonial  law,  and 
to  obey  it. 

The  tenure  of  land  is  at  present  almost,  and  has  be  on  entirely,  in  the  hands  of  the 
headmen,  and  disputes  are  of  daily  occurrence.  There  aro  instances  of  men  having  from  sixty 
to  one  hundred  acres  of  garden  ground  whilst  others  have  but  three  or  four.    The  only  way 
to  put  land  matters  upon  a  satisfactory*  footing  would  be  to  have  all  the  locations  surveyed, 
and  individual  titles  issued.  These  titles  should,  I  think,  contain  soma  special  proviso  as  to  sale. 
If  I  mistake  not,  the  proviso  in  the  titles  in  Victoria  East,  where  nearly  aU  are  taken  up,  is 
that  uo  transfer  shall  be  effected  without  the  consent  of  the  Government  and  it  should  be 
compulsory  on  the  natives  to  take  them  up,  any  man  refusing  being  sent  out  of  the  location, 
to  earn  his  living  elsewhere.    The  reason  why  the  titles  which  were  prepared  were  not 
taken,  up  in  this  mvision  was  because  tiie  headmen,  seeing  that  their  power  and  influence, 
would  be  lessened,  did  all  in  their  power  to  prevent  them  being  taken  up.  As  I  stated  abore, 
nearly  all  are  taken  up  in  Victoria  East,  and  matters  there  work  very  smoothly.    I  also 
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consider  that  it  would  be  vexy  advantageous  to  locate  .all  the  Fingoes  in  villages  of  froor 
forty  to  fifty  huts,  as  this  "would  make  available  a  good  deal  of  land  for  grazing  purposes, 
which  is  now  useless  as  such,  on  account  of  huts  being  spread  about  in  every  direction.  I 
would  not  allow  any  form  of  self-government. 

The  above  are,  I  think,  the  only  points,  raised  in  the  questions  forwarded  with  your 
circular,  upon  wliich  I  can  give  any  information  or  opinion,  \*ith  regard  to  the  natives  of 
this  and  the  neighbouring  division. 

I  have,  &c., 

F.  J.  HODGES, 

CO.  &  B.M.,  Peddie. 


By  R.  Tillard,  Esq.,  Graham's  Town. 

Graham's  Town,  11th  October,  1881. 
J.  Noble,  Esq.,  Secretary  to  the  Native  Laws  and  Customs  Commission,  Graham's  Town. 

SiK, — I  have  the  honour  to  acknowledge  the  receipt  of  your  circular  of  the  8th  ultimo, 
enclosiug  a  series  of  questions  upon  the  subjects  to  be  inquired  into  by  the  Commission.  I 
confine  myself,  however,  entirely  to  the  question  of  Land  Tenure,  and  more  particularly  to 
the  reasons  which  induced  the  natives  in  the  Peddle  district  to  decline  to  take  up  their  titles^ 
as  I  understand  this  is  the  point  on  which  the  Commission  desire  my  information.  I  must 
premise  by  stating  that  I  was  Clerk  in  the  Kesident  Magistrate  and  Civil  Commissiaxier's 
Office,  Peddie,  from  1860  to  1867,  with  the  exception  of  six  months  in  1865,  so  that  I  had 
considerable  opportunities  of  studying  the  characters  and  wants  of  the  Fingoes.  The  sorvey 
of  the  native  locations  was  begun  shortly  before  I  arrived  at  Peddie,  the  number  of  titlfiB 
taken  up  was  infinitesimal,  and  when  I  left  there  were  some  thousands  of  title  deeds  in  the 
office. 

Not  long  before  I  left  Peddie,  the  resident  magistrate  held  a  meeting  for  the  puipoee  of 
finding  out  why  the  titles  were  not  taken  up.  I  was  present  at  the  meeting  which  was 
largely  attended,  and  the  following  reasons  were  given : — 

1.  That  they  were  satisfied  with  the  old  system  of  having  their  lands  apportioned  by 
their  chiefs,  and  did  not  desire  any  other. 

2.  That  they  did  not  understand  paying  £2  10s.  (survey  expenses)  for  what  was  stated 
to  be  a  free  gift. 

3.  That  paying  128.  lO^d.,  the  quitrent  under  tide,  instead  of  lOs.  hut-tax,  was  a  dis- 
advantage. 

4.  That  they  preferred  living  in  families  or  dans  as  hitherto,  to  being  placed  in  lai^ 
villages. 

5.  That  the  best  garden  ground  was  not  given  out. 

With  reference  to  No.  1,  it  appears  to  me  to  be  a  mistake  to  try  and  ioroe  titles  on 
people  who  feel  no  want  for  them. 

No.  2.  It  could  not  be  expected  they  would  pay  for  what  they  did  not  want. 

No.  3.  It  was  no  doubt  a  serious  mistake  to  nuJce  the  quitrent  more  than  the  hut-tax. 

No.  4.  I  think  there  is  great  force  in  this  objection.  The  native  plan  of  having  a 
headman  to  each  village  work^  well.  On  sanitary  grounds  large  villaj^es  are  objectionaUe, 
and  having  titles  they  were  immovable.  Under  the  native  system,  if  a  kraal  gets  unhealthy 
it  is  very  easily  removed. 

No.  5.  This  was  imdoubtedly  the  case  with  the  majority  of  the  titles  which  were  litho- 
graphed in  blocks  of  50  or  60  ;  consequently,  only  a  lai^e  rectangular  piece  of  fi;round  Would 
answer.  I  am  aware  that  the  Superintendent  of  Fingoes  protested  most  strongly  against  the 
way  they  were  laid  out,  but  without  success.  I  must,  however,  add  that  tiiese  remaib 
do  not  apply  to  the  land  laid  out  by  Mr.  Surveyor  Greaves,  who  was  most  careful  in  ginng 
out  the  best  garden  ground.  I  am  not  in  a  position  to  say  whether  the  titles  he  made 
diagrams  of  were  taken  up  more  readily  than  others,  but  I  fancy  not. 

There  was  another  very  strong  cause  of  opposition  to  the  system  of  individual  titles, 
which  was  that  the  chiefs  had  only  the  same  quantity  of  land  given  them  as  aa  ordinsir 
man  ;  this  ensured  the  strong  opposition  of  the  chiefs  as  they  were  placed  in  a  very  mnca 
worse  position  than  they  were  in  before.  I  believe  that  this,  and  the  fact  that  the  natives 
did  not  feel  the  want  of  them,  were  the  real  reasons  of  the  failure  of  the  attempt  to  fores 
individual  titles  on  the  Peddie  Fingoes. 

I  have,  &c., 

B.  TILLABD. 


By  Rev.  J.  Longden,  Wesleyan  Minister,  Peddie. 

Peddle,  November  Sth,  1881. 

To  the  Commissioners,  Native  Laws  and  Customs,  Graham's  Town. 

SiBs, — ^I  beg  to  say  that  the  printed  sheets  of  questions,  relating  to  Kafir  laws  sad 
eostoms,  duly  reached  me. 
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After  a  careful  consideration  of  the  subject,  I  have  come  to  the  conclusion  that  there 
does  not  at  present  exist  any  real  necessity  for  special  legislation  on  Kafir  laws  and  customs. 

Let  all  the  natives  in  the  Colony  be  governed  by  colonial  laws  modified  on  minor  points, 
such  as  the  registration  of  deeds,  etc.,  to  meet  their  peculiar  circumstances ;  and  lot  the 
natives  beyond  the  colonial  boundary,  under  British  rule,  be  govemod  by  native  law,  elimin- 
ating from  it  the  vile  and  heathenish,  and  improving  it  by  the  introduction  of  a  few  colonial 
regulations,  such,  for  example,  as  the  marriage  laws,  and  others  of  a  civilising  and  moral 
tendency. 

But  if,  in  the  opinion  of  the  Commissioners,  special  legislation  is  needed,  and  must  be 
recommended,  then  I  beg  to  trouble  you  with  tne  enclosed  replies  to  some  of  the  printed 
questions,  which,  though  crude,  have  been  given  according  to  the  best  of  my  knowledge  of 
Kafir  laws  and  customs. 

I  remain,  &c., 

JOHN  LONGDEN. 


LAWS. 


BSPUBfl  TO 
QUBBTIOVS. 


1.  I  am  most  familiar  with  the  Amaponda,  Amafingoe,  and  Amagcaleka  tribes.  Six 
years  I  was  resident  missionary  at  Buntingville,  Pondoland ;  eight  years  (Utto  at 
Butterworth,  Fingoeland ;  and  during  the  last  ten  years  I  have  had  charge  of  native 
churches  at  Bathurst,  Salem,  and  Peddie,  composed  of  Pingoes,  Kafirs,  Basutos,  and 
Hottentots. 

2.  Native  laws  are  made  by  chiefs  and  councillors,  and  are  altered  or  added  to 
by  the  same  authorities;  the  people,  through  their  headmen,  being  consenting 
p«urties. 

3.  The  repositories  of  native  laws  are,  in  a  general  sense,  the  people  ;  in  a  more 
particular  sense,  the  chiefs  and  their  advisers. 

The  laws  are  not  committed  to  writing. 

4.  Native  laws  recognise  a  distinction  between  offences  and  civil  rights.  Criminal 
cases  are  called  amatyala  amagqwira\  and  civil  cases,  simply  amatyala,  A  case 
of  theft,  for  example,  would  belong  to  the  former,  and  one  of  debt  to  the  latter. 

GRuazrAL. 

5.  The  native  law .  as  to  crimes  and  offences  is  the  law  of  amatyala  amagqwira, 
and  includes  such  offences  as  murder,  assault,  theft,  adultery,  &c.,  such  crimes  being 
punishable  by  fines. 

Punishment  for  crime  varies  in  degree  according  to  circimistances. 

6.  The  nfitive  law  as  to  crimes  and  offences  differs  from  the  colonial  law : — 

faj  la  the  mode  of  proceedure,  and  often  in  the  kind  of  punishment  for  the 
same  offence. 

fhj  In  the  constitution  of  the  jury  to  try  such  cases. 

fej  Kafir  law  assumes  not  the  innocence  but  the  guilt  of  the  accused  until  he 
has  proved  himself  not  guilty. 

7.  There  are  no  penalties  for  drunkenness,  vagrancy,  carr3ring  weapons,  but  there 
is  liability  for  trespass.  The  law  permits  the  owner  of  a  gurden  to  beat  a  herd  who 
allows  his  cattle  to  damage  it. 

8.  The  best  and  most  effective  punishments  to  be  awarded  to  natives  are  fine,  im* 
prisonment ;  and  for  murder,  death.  Such  punishments  are  definite  and  deterrent^ 
and  are  not  justly  open  to  the  charge  of  barbarity  and  cruelly. 

9.  There  is  a  supreme  court  for  t£e  trial  of  offenders,  which  is  also  a  final  court  of 
appeal,  and  is  presided  over  by  the  paramount  chief .  Below  this,  there  are  numerous 
minor  and  subordinate  tribunals  varying  in  influence  and  importance  but  adminis- 
tering the  same  laws,  and  presided  over  by  inferior  chiefs.  In  the  constitution  of 
the  courts  we  find  the  chiefs,  or  judges,  councillors,  the  accuser  and  accused,  and 
witnesses.  Some  of  these  judges  inherit  the  position,  on  others  it  is  conferred  by 
chiefs  and  councillors,  and  they  are  remunerated  by  receiving  a  portion  of  the  fines. 

10.  The  mode  of  procedure  in  criminal  cases  is — 

faJ  The  parties  are  summoned  to  appear  at  court  by  authority  of  the  chief. 

fhJ  The  accuser  and  accused  are  both  present.  The  plaintiff  and  defendant 
sitting  forward,  and  away  from  the  rest ;  the  witnesses  on  both  sides  sitting  behind^ 
or  on  each  side,  but  near. 

fcj  Witnesses  are  examined  and  cross-examined  by  the  councillors. 

fdj  There  is.  strictly  speaking,  no  defence,  the  plea  being  one  of  innocence. 

f$J  The  verdict  is  found  by  the  councillors. 

ffj  The  sentence  is  pronounced  by  the  chief. 

1 1 .  faJ  Hearsay  evidence  is  not  admissable.  fhJ  Some  importance  is  attached  to 
the  evidence  of  informers,  accomplices,  wives,  and  children.  fcJ  The  evidence  of 
accused  is  not  jreoeived,  since  he  is  su^^sed  to  be  pleading  falsely,  until  he  make  his 
innocence  manifest. 
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qukstions. 

12.  No  foim  of  torture  according  to  law  is  used  in  regard  to  the  accused,  oi  to 

witnesses. 
1 B.  The  giving  of  false  testimony  is  not  a  crime. 

14.  Part  go  the  chief,  and  part  to  pay  expenses.  Informers  are  remujuerated  onto! 
the  fine. 

15.  The  chief  with  the  consent  of  his  councillors  can  remit  penalty. 
16. 

17.  The  Peace  Preservation  Act,  the  Pass  Law,  and  ♦he  Branding  Act,  should  be 
amended. 

(a)  A  native  really  requiring  a  gun  for  the  protection  of  his  property,  should  be  allowed 

to  possess  one. 
•  h)  The  Pass  Act,  so  far  as  crossing  the  Colonial  boundary  is  concerned,  might  remain 
as  it  is.  Colonial  Kalirs  should  bo  protected  by  certificates  of  citizenship,  and  allowed 
.  to  move  about  freely  in  any  part  of  the  Colony. 

y)  The  Branding  Act  might  be  so  altered  as  to  allow  the  natives  to  use  their  own 
brands,  to  which  few  of  them  woidd  have  any  objection. 

18.  These  laws  would  be  better  applied; by  a  general  law,  than  by  a  local  one.  A 
local  or  municipal  regulation  might  become  an  instrument  of  oppression  in  certain 
districts. 

19.  (a)  The  ordinary  law  courts  would  be  most  suitable  for.  important  criminal  cases: 
native  tribunals,  presided  over  by  the  local  magistrates  might  settle  all  others  of  less 
moment. 

(i)       Trial  by  jury,  though  in  form  difEering  from  an  English  jury,  is  in  use  in  all 

Kafirdom. 

[c)      The  jury  might  consist  of  councillors,  and  educated  natives  of  good  rejiort. 

20.  Modified  by  excluding  the  relatives  of  the  chiefs,  they  mighj  be  useful,  (h)  They 
might  both  advise  and  find  a  verdict,  {c)  Let  the  juries  be  composed  of  ooimcillorB 
and  men  of  good  character,  and  let  all  cases  except  important  ones  be  submitted  to 
them. 

21.  Should  think  it  desirable  that  judges,  but  not  Colonial  ones,  should  preside 
over  Circuit  Courts  in  the  territories  beyond  tiifi  Colonies,  for  the  trial,  of  the  most 
important  civil  cases  and  criminal  cases. 

22.  If  retained,  they  might  bo  allowed  to  try  certain  civil  casos,  and  petty  offences, 
subject  to  an  appeal  to  the  magistrate. 

23.  The  principal  of  collective  responsibility  is  good  and  advantageous,  where 
Kaffirs  can  live  by  themselves ;  but  a  aoubtfid  matter  where  they  are  surrounded  by  a 
European  population. 

24.  In  districts  where  Kafirs  live  by  themselves,  responsibility  in  spoor  cases  should 
be  maintained. 

25.  The  system  of  collective  responsibility  ia.on  the  wave ;  and  there  is  consequently 
much  greater  difficulty  in  tracing  and  recovering  lost  or  stolen  stock. 

26.  It  is  enforced  by  authority  of  the  chief  with  whose  people  the  spoor  is  left. 

27.  Permission  to  exercise  such  functions  at  all  under  Colonial  law  would  seem  to 
imply  the  recognition  of  fiuch  tribunal  in  some  way,  • 

28.  The  heathen  accompaniments  of  circumcision,  and  '^intonjane*' should  not  b« 
allowed  in  a  civilised  community.  Moral  teaching  has  its  sphere,  and  will  iu  the  enu 
succeed;  but  a  Christian  government  should  show  itself  to  be  the  patron  of  moMlity 

'    by  disallowing  such  impure  and  unseemly  practices. 

29.  The  administration  of  criminal  law  among  the  natives  is.  ordinarily  f|urly  just. 
In  the  event  of  special  legislation  for  natives  in  the  Colony  taking  place,  a  crimiual 
code,  if  made  intelligible  to  them,  might  bo  of.serrice.to  natives  both  in  the  Colonv 
and  in  its  dependencies. 

30.  A  law  made  to  meet  the  special  requirements  of  the  2^U4ves  -shou}d  not  includt 
Europeans,  at  least  not  in  the  Colony.  r 

OrviL. ' 

81.  I  am  not  aware  of  any  written  laws. 

as. 

.33.  They  do  recognise  personal  as  distinguished  from  real  rights.     A  native  can 

dispose  of  his  personal  estate  as  he  pleases  ;  but  his  teal  rights  he  enjoys  iu  conunoa 
with  the  rest  of  his  tribe,  and  are  not  at  his  disposal. 

84. 

86.  The  tribunals  are  the  same  as  in  criminal  cases,  bothas  to  constitutioiL  aud  mode  of 

procedure. 

36.  Civil  judgments  are  enforced  by  authority  of  the  chiefs. 

37.  I  am  not  aware  of  any  custom  dealing  with  insolvency. 

38.  Under  special  legislation  for  the  Colonial  natives,  a  code  of  civil  law  embodying 
native  customs,  not  heathenish,  might  be  a  convenieno^. 

39. 
40, 
.  41.  According  to  native  law  a  male  attains  manhood  when  ciromncised ;  and  a  female 
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womanhood  when  the  custom  of  *'intonjane*'  hiis  been  performed.  Women  haretlie 
right  of  maintainanoe  and  protection.  Tlie  duty  of  a  Kafir  wife  is  to  serve  her 
busbandy  and  to  take  care  of  the  children  she  has  borne  him. 


MARRIAGE  AND  INHERITANCE. 

Mahelvge. 

1.  The  practice  of  polygamy  has  been  appreciably  lessened  since  Christian  missions 
hare  been  settled  in  the  country. 

2.  The  cause  of  this  diminution  of  the  practice  ;nust  be  attributed  to  the  influence 
of  Christian  teaching. 

3.  In  the  judgment  of  a  few  Church  authorities,  polygamy  is  considered  compatible 
with  a  sincere  profession  of  the  Christian  faith,  and  polygamisls  are  allowed  to  be 
members  of  the  churches  of  those  authorities. 

4.  Ecclesiastical  authorities  do  not  all  deal  in  the  same  way  with  a  polygamist 
seeking  admittance  to  the  Church,  and  one  adopting  the  practice  after  having  been 
accepted  as  a  member. 

In  the  one  case,  a  heathen  seeks  to  escape  from  heathenism ;  in  the  other,  a 
nominal  Christian  attempts  to  inttoduce  heathenism  into  the  Church. 

5.  :  Cases  have  oocurred  in  which  natives  have  been  monogamists  from  choice.  It 
may  be  acoounted  for  in  many  ways,  viz.,  a  position  of  influence  in  the  tribe  already 
attained;  the  influence  of  the  only  wife  over  an  easy  and  contented  mind;  and  a 
feeling  of  unconcern  about  the  opinion  of  others  on  the  subject  ol  monogamy. 
Botman,  Kreli's  old  and  chief  councillor,  was,  ten  years  ag^,  and  may  be  so  now, 
one  of  this  class  from  choice. 

6.  I  do  not  quite  adopt  either  view.  In  a  ease  of  sale,  the  right  of  possession 
passes  from  the  sdlor  to  the  purchaser  when  the  bargain  is  concludod.  But  in  a 
csase  of  '^ukulobola ''  the  right  of  the  father  in  his  daughter  does  not  pass  to  the 
husband  when  the  cattle  are  transferred  from  the  husband  to  the  father.  The 
authority,  and  protection  of  the  father  (and  a  Kafir  woman  is  never  without  a  father), 
i^ow  her  through  life ;  and,  if  necessary,  she  can  daim  her  father's  protection,  and 
often  does,  and  can  do  it  according  to  law.  It  does  not,  therefore,  appear  to  include  tlie 
elemidnts  of  a  real  sale ;  nor  does  it,  on  the  other  hand,  apx)ear  to  be  a  settlement  for 
the  woman  and  her  children.  It  does  seem  to  imply  some  sort  of  provision  for  the 
woman,  but  none  for  the  children.  Children  are  the  property  of  the  father  and  his 
heirs. 

**  Ukulobola  "  seems  rather  to  partake  of  the  nature  of  a  loan  or  hire  than  of  a 
sale.  A  father  agrees  to  lend  his  daughter  to  a  man  on  condition  that  a  stipulated 
amount  in  cattle,  or  money,  be  p^id  for  the  loan,  in  consideration  of  the  children  she 
shall  bear  him,  and  the  service  she  shall  render  him  while  in  his  house,  tJhe  term  of 
service  ending  when  she  is  past  child-bearing.  Then,  on  an  intimation  from  her 
husband,  she  can  make  choice  of  one  of  two  things,  she  can  go  and  live  with  the 
children,  under  the  protection  of  her  second  son,  son  of  the  left-hand  house ;  or  she 
can  elect  to  return  to  her  father's  house  and  people,  and  from  them  claim  maintenance 
and  protection,  the  claim  being  based  on  the  cattle  which  they  received  for  her  at  her 
marriage.  It  should  not  be  forgotten,  in  this  connection,  that  the  mother  has  no 
Ifegal  right  in  her  own  children. 

7.  It  is  not  essential  to  a  Kafir  marriage  that  the  woman  bo  a  consenting  party ; 
the  Aogotiations  are  conducted  by  her  father,  or  his  representatives. 

8. ..  Cases  have  occurred,  within  my  knowledge,  in  which  girls  have  been  gently, 

but  rtoUy,  driven  from  their  father's  house,  in  company  with  the  husband's  messengers. 

9.  It  is  a  fact,  that  until  the  introduction  of  ploughs,  &c.,  all  the  agricultural  labour 

of  the  establishment  was  performed  by  the  \viie  ;  and  she  has  not  now  any  discretion 
in  the  matter,  but  may  be  required,  and,  if  necessi\ry,  forced,  to  do  the  work. 

10.  She  can  hardly  be  said  to  have  any  soi^ial  status.  She  is  not  regarded  as  the 
equal  of  her  husband,  and  her  condition  is  servile. 

11.  Kafir  laws  do  not  limit  the  number  of  wives  a  man  may  marry.  He  may  marry 
as  many  wives  as  he  can  pay  for. 

12.  Kafir  laws  do  not  prescribe  any  rule  to  prevent  ill-assorted  marriages.  Aged 
men  very  often  marry  young  wives. 

13.  Kafir  laws  do  recognise  divorce.  The  grounds  of  divorce  are  barreness,  adultery, 
&c.»  and  both  husband  and  wife  may  obtain  the  benefit  of  it. 

14.  On  the  authority  of  one  of  the  chiefs,  who  had  many  wives,  the  condition  of  the 
polygiuuist'e  domestic  circle  is  one  of  considerable  worry  and  perplexity,  and  of 
jealousy  on  the  part  of  the  wives.  The  circle  once  formed,  its  enlaxgement  by  the 
addition  of  a  young,  or  younger  wives,  is  regarded  as  a  matter  of  course ;  and,  some- 
times, by  the  dLd  wile  a«  a  piece  of  good  fortime,  the  young  wife  becoming  a  kind  of 
waiting-maid  to  the  old  queen  of  the  circle. 

K 
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15.  On  tLo  completion  Of  the  mamage  contract,  the  cattle  pass,  but  not  alwolately, 
to  tho  father,  and  are  then  ilistributod  among  the  male  children.  The  family  of  the 
husband  have  still  a  conditional  lion  on  them  according  to  law. 

16.  Such  a  case  has  come  under  my  notice. 

17.  For  Government  to  legalise  i>olygamy,  and  **ukidobola  "  would  be,  not  only  an 
act  of  tho  gi-eatest  folly,  but  a  crime ;  and,  as  far  as  such  a  law  could  do  it,  would 
doom  tho  heathen  tribes  to  perpetual  heathendom. 

18.  

19.  In  tho  event  of  **  ukulobob."  and  plurality  of  wives  being  sanctioned  by  Gk)(Vora- 
nient,  I  fail  to  see  how  bigamy,  past,  present,  or  future,  could  be  justly  dealt  with  as  a 
crime.     But  such  a  stiito  of  tho  law  would  bo  embarrassing  and  abamrd* 

20.  Kafir  daughters  aro  trained  and  reared  as  part  of  the  property  of  tlie  father,  or 
establishment,  and  are  one  of  tho  circulating  mediums  of  the  natires  in  proconng 
cattle. 

21.  Tho  same  may  be  said,  iu  a  (qualified  sense,  in  resx)ect  to  the  natiTOB  in  this 
Colony. 

22.  The  fonuttlities  necessary  for  the  validity  of  a  Kafir  marriage,  Ac,  are  exchange 
of  cattle,  and  the  marriage  dance. 

23.  Am.  not  aware  of  any  Colonial  law  for  the  recognition  of  Kafir  manriaffes.  Some 
decisions,  in  courts  of  law,  would  seem  to  imply  a  recognition  of  their  legality.  (FA 
the  evidenco  of  John  Ngwekaxi  before  the  Native  Laws  Commission  at  rWdie.) 

24.  It  is  the  dutjy^  .of  a  good  Government  to  abate  and  remove  polygamy  and 
**  ukulobola,"  and  it  woidd  ^eom  to  compromiso  the  principles  of  good  govetnment  to 
settle  disputes  relating  to  Kafir  marriages  in  such  a  way  as  to  imj^y  the  sa^Ation,  by 
authority,  of  polygamy.  Besides,  such  attempts  to  settle  disputes  arising'  <mt  of  Kifir 
marriages  would  lead  to  endless  litigation. 

25.  Tho  land  belongs  to  tlie  chief  and  tribe.  At  his  decease,  his  territory  is  divided 
between  his  s<Jii  of  the  right  hand  house  ami  his  son  of  the  left  handhc^use,  theaeoond 
in  rank  holding  his  territory  under  tlio  chief  paramount.  Property  is  divided  between 
heirs  accoi-ding  to  principles  and  usages  well  understood  by  the  nativtes.  Malnng  a 
will  and  am)ointing  executors  aro  not  known,  as  understood  by  the  Ihigliflh  people; 
but  Kafir  law  dues  mako  provision  for  the  distribution  of  a  deoeased  person's  propeftj 
for  pivteetiug  tho  interests  of  young  chihlren,  and  of  the  members  of  inferiof 
housoi*. 

26.  The  succession  to  propter ty  is  generally  conducted  in  a  way  both  fair  and  just. 

27.  Tho  Act  18,  1861,  finds  little  favour,  because  the  natives  do  not  understand  it; 
and  further,  it  differs  from  their  system  which  recognises  no  individual  right  in  knd. 

28&2'J.  Succession  to  property  eince  tho  x>as8ing  of  tho  Act  has  been  mainly  regulated  by 
their  own  customs. 

30.  To  give  legislative  sanction  to  native  laws  and  customs  in  the  Colon j  would  be  a 
mistake.  In  the  Colony,  the  natives  should  be  governed,  except  in  minor  matters,  hj 
Colonial  law. 

31.  8uch  iH  a  fair  represt  ntatiou  of  the  case,  and  do  not  think  that  such  a  law  can  be 
guilthn4f»ly  fUTictiouKl  in  a  British  Colony. 

32.  The  natives  ai*e  much  attached  to  their  customs.  They  state  that,  they  are  tbe 
laws  of  tin  ir  nation,  and  the  customs  of  their  forefatherR, 

33.  Sjme  of  iIloui,  as  the  result  of  Christian  teaching  are  less  cruel  and  less  oommos 
than  f  jruierly  ;  tliosM  ix»lating  to  witchcraft,  for  example.  Hiuidreds  now  weir 
European  (iolli(.'8,  wlio,  in  a  heathen  condition,  would  be  wearing  a  skin,  and  smearing 
themsi'lves  >\  ith  rovl  C'lay. 

31.  <  'ivil  niarriiiges  befcn^e  magisti*at4\s  aro  not  common  ;  at  least,  not  in  this  district 

33.  »^uili  nianiiigi's  make  ]H>ly(2;umous  marriages  illegal ;  and  absolve  tke  paitiee  to 

a  previously  c()iitr.ict«Hl  |K>lyganiou8  maniago,  from  the  matrimonial  duties  val 
obligations  implied  in  Kafir  law,  and  render  the  parties  to  a  subsequiant  manngeol 
tills  natures  g^^iltv  of  adultery  if  not  bigamy. 

3G.  liardi^liip  is  involved  in  such  dissolutions  to  tho  polygamous  wives   and  to  their 

thilth'en ;  but  Huch  hardships,  as  fur  as  the  wife  is  concerned,  might  bo  greatly  modified 
by  a  mutual  arruug  nu^nt  being  made  between  the  man  and  his  poly^gaanous  wifc'i 
friends  as  1o  the  **  ikazi  '*  gift,  or  maintainence,  before  the  civil  or  christian  maniBge 
takes  1 1  ic«.».  ■       • 

87.  1  o  'ist ration  of  the  first  marriagfe  by  a  magistrate,  or  going  throiigli  the  civil  oi 

Chi islian  form  of  marriage  recognised  in  the  Colony. 

38.  That  no  native  man  be  allowed  to  many  more  than  One  w*if* ;  and  that  le 

marrijjgo  !»♦•  con«idor(»d  l(»gal  which  is  not  |)erformed  aocording  to  the  law  of  the  ImA 
rolygamy  inipli<  s  a  great  injustice  to  a  large  portion  of  the  male  populati<»,  wboi 
owing  to  its  exisIciKc,  must  necessarily  remain  unmarried.  The  institution  is  •!!• 
contrary  (o  nntuie  and  (lu'istian  teachin^j. 

30.  Ii»'gislution  miglit  be  useful,  but  to  legalise  **  ukulobola"   would  beagreateriL 

40.  It  i^  a  great  temptation  to  a  young  man  who  wants  to  many,  but  has  nothing  to 

many  witli,  to  steal  as  much  as  he  rex^uires.  Besides,  the*  fatiisv  for  a  ftincied,  er 
real  gricvanco^  may  cull  his  daughter  home.    At  his  call  she  will  leave  her  husbsaili 
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and  her   children,  and  go  to  her  father's  honse,  and  will  remain  there  until  th* 
husband  release  her  by  paying  an  ox,  or  an  etjuivnlent  in  sometliing  else. 

41.  Polygamy  is  a  hiuderanee  to  the  advance  of  civilbcation  among  the  natives.  It  is 
easier  to  provide  articles  of  civilisation  for  one  houso  than  for  two.  Tlio  aim  of  the 
polygamist  is  not  to  become  civilised,  but  to  multiply  wives  iji  onlor  to  augment  hi* 
importance  in  the  tribe.  An  argument  often  used  by  tlu*m  in  favour  of  iK>lygamy  is, 
that  it  is  a  provision  for  old  age,  since  iha  childi-en  of  tlie  young  wives  will*  maintain 
them  when  the  children  of  the  first  wives  are  gone,  and  thoy  ai'O  no  longer  able  to 
maintain  themselTes. 

42.  The  effect  of  church  rule,  and  the  teaching  of  missionaries  has  been  to  discourage, 
and  to  lessen  the  practice  of  polygamy. 

43.  The  unmarried  female  is,  aet^ording  to  native  custom,  the  property  of  her  father. 

44.  The  Christian  law  which  requires  a  man  to  be  the  hnshand  of  one  wife.  The 
reason  for  recommending  this  law  is,  it  is  the  law  of  God. 

InHBIIITANC'E. 

45.  

46.  It  does  not  seem  to  have  been  a  great  btmefit  to  the  natives. 

47.  He  should  not  be  subject  to  the  rules  of  inliontance  laid  down  by  the  customs  of 
each  tribe.  Being  married  under  Colonial  law,  and  a  Oolonist,  his  propei*ty  slibuld 
be  inherited  according  to  it.  The  women  and  children  of  polygnmons  marriages, 
previously  to  the  marriage  according  to  Colonial  law,  might  receive  portions. 

48.  It  should  be  made  a  criminal  offence  to  contract  a  marriage  according  to  native 
customs  subsequent  to  the  marriage  according  to  Colonial  law. ' 

49.  Let  the  Colonial  rule  of  successiim  be  made*  applicable  to  natives  in  the  Colony. 
Beyond  the  Colonial  border  apply  the  native  laws.  A\ifh  the  exceptions  already  referred 
to. 

50.  A  declaratory  testamentary  disposition  might  be  made  in  the  presenee  of 
competent  witnesses,  say,  the  magistrate,  his  dork,  and  two  natives. 

51.  Would  recommend  the  Colonial  mode  of  administration,  both  when  there  is  a 
will,  and  when  there  is  not. 

5^.  Let  the  cattle,  &c.,  given  at  uuin-iage,  be  really  and  truly  a  gift,  or  marriage 

portion,  but  in  no  sense  a  sale  or  purchase;  loan  or  hire.     This  would  not  be  accept- 
ftble  to  heathen  natives,  but  would  pi-obably  be  so  to  the  majority  of  Christian  natives ; 
.  and  being  a  final  arrangement,  would  load  to  no  HHgntion  aftei^wards. 


•  I 


.,  '  luS!^I)  TENirRE. 

1.  .  The  chief  paramount,  and  the  peoi>lc  of  the  tiibe  collectively,  are  the  proprietors 

of  the  tribal  lands.    .The  paramount  chief  is,  by  common  consent,  tlie  custodian  of 
'  these  Jdhds,  which  he  holds  aind  uses  fbr  the  benefit  of  hte  people  only.     Here  his 
p6wer9  end.     He  has  no  authority  to  Aell  or  to  alienate  any  portion  of  the  tribal 
lands.     The  coimcillors  are  a  check  to  any  abuse  of  power  on  the  part  of  the  chief. 

2.  Boundaries  have  been  fixed  by  conquest  and  maintained  by  force.  Evidence  of 
identification  has  been  perpotuafcd  by  occupation  and  tradition. 

3.  Boundaries,  especially  local  boimdaries,  have  often  }>oon  disputed.  Encroach- 
ments are  resisted  by  force. 

4.  liand  tenure  is  not  individual  but  collective  or  tribal.  Occupation  is  by  per- 
mission of  the  chiefs,  arid  includes  agricultural  find  grazing  rights. 

5.  Oreat  wars  between  tlio  tribes  appear  to  be  fewer  now  than  formerlj',  but  boun- 
I  dary  disputes  seem  to  have  increased  rather  than  diminished  since  the  tribes  were 

associated  with  the  lilnglish  Govei'nment. 

6.  The  system  ol  giving  individutd  titles  to  natives  has  not  worked  well.  The 
tenure  has  not  been  thoroughly  understcjod  b}'  them,  and  the  allotments  have  usually 
been  too  small.     Sales  and  transfers  have  takon  place,  and  Europeans  hare  generally 

Veen  the  x>urcliasers. 

7.  

8.  ^be  location  lands  belong  tu  Government.  The  natives  occupy  the  Ijind  by  permis- 
sion of  Government.     Each  location  has  a  headman,  who  is  recognised  by  Govern- 

,  rnent'*  The  natives  in  the  I^eddie  district  and  the  Transkei  seem  to  be  located  on  the 
same  plan,  the  only  difference  being  that  the  Teddie  Fingoos  are  «niiTOunded  by 
fanners,  which  is  by  no  means  fi  happy  circumstance  to  either  party. 

The  system  in  the  Colony  is  not  a  good  ono,  sin(^i  it  recognises  ''ubukosi/*  and, 
so  far,  fosters  a  disturbiug  element  in  the  government  of  the  country.  It  is  also  a 
hinderaiice  to  the  spread  of  civilisiition,  suppoi-ting,  as  it  does,  a  kind  of  government 
Whiich  not  only  permits'mon  to  go  about  in  a  nude  st4it<^  and  smeared  with  red  clay, 
but  which  also  encourages  aiul  enjoins  tliepi'actice  of  all  sorts  of  heathen  oustoms. 

9.  The  system  of  enabling  individual  nativt^s  to  acquiro  property  in  land,  secured 
by  formal  title  deeds,  should  bo  encouraged.  It  would  havo  the  effect  of  binding 
me -holder  to  the  soil;  would  help  to  promote  st^ttled  habits  of  life  y  and  would  xtiake 
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him  and  his  family,  in  a  manner  in  which  they  are  not  noir,  useful  members  of  the 
community  and  ot  the  Britisli  Empire. 

10.  European  townsliips,  in  the  centre  of  native  districts,  would  be  a  doubtful  good 
to  tlio  natives,  but  they  might  be  usefid  as  rallying  points  for  Europeans  in  the  c?vent 
of  an  outbreak. 

1 1 .  Europeans  and  natives  cannot  live  together  without  irritating  each  other ;  they 
are  better  apart. 

12.  If  elected  by  the  people,  and  duly  qualified,  would  give  them  a  seat  in  the 
Legislature  of  the  country. 

13.  Let  the  chiefs,  according  to  rank,  be  pensioned  for  life,  and  let  the  people  enjoy 
the  privileges  of  colonial  law. 

14.  I  would  g^ve  him  a  title  to  land,  but  it  should  include  a  clause  making  it  impos- 
sible to  sell  under  fifteen  or  twenty  vears,  and  then  only  to  a  native.  It  would  have 
the  effect  of  locating  him,  and  teaching  him  the  value  of  a  settled  home  on  bis  ovq 
property. 

15.  Would  limit  it  to  a  native,  but  not  to  one  of  any  particular  tribe. 

16.  The  mortgagee  should  be  a  native. 

17.  

18.  Ten  acres  at  least  and  grazing  rights. 

19.  In  the  event  of  such  restrictions  oeing  expressed  in  the  title  deed,  do  not  think 
there  would  be  much  risk  of  discontent,  and  no  fears  need  be  entertained  arising 
from  the  rapid  advance  of  civilisation  among  them. 

20.  One  who  thus  improved  his  property  would  be  less  likely  to  remove  than  othen, 
and  the  restrictions  would  not  hurt  bun. 

21.  The  establishment  of  a  separate  office  for  the  registration  of  native  titles  would 
not  hurt  him. 

22.  It  might  be  well  to  give  special  facilities  for  the  conveyance  of  land  to  the  hein 
of  a  deceased  native  by  making  simple  registration  sufficient  for  purposes  of  convey- 
ance, since  technicalities,  and  heavy  charges,  on  such  transactions,  would  be  incom- 
prehensible to  most  of  them  and  vexatious  to  all. 

23.  I  have  noticed  that  the  natives,  in  certain  districts,  have  shown  a  decided  rebcft- 
ance  to  accept  individual  titles  to  land.  This  may  be  accounted  for  in  two  or  three 
ways :  1 .  The  cost  of  transfer  is  usually  great  in  proportion  to  the  value  of  the  propertj. 
2.  The  land  is  generally  too  small  for  the  requirements  of  a  native  to  make  nim  caie  , 
much  about  possession.  3.  It  may,  in  some  cases,  dash  with  an  accepted  doctrine  of 
the  natives  tnat  title  to  land  should  be  tribal  not  individual. 

24.  The  reluctance  to  accept  individual  titles  would,  in  some  measure,  be  ovarane 
by  a  reduction  of  the  expenses  incident  to  them.  Let  the  charge,  on  taking  possei- 
sion,  be  for  surveying  only. 

25.  Am  aware  of  the  Act,  but  have  no  certain  knowledge  of  its  working.  So  lo^ 
as  Government  gives  to  chiefs  a  recognised  position  in  the  locations,  the  enfoce- 
ment  of  the  Act  will  be  difficult  and  irritating  both  to  chiefs  and  people  as  an  inter 
f  erence  with  their  vested  rights. 

26.  The  system  of  long  leases  would  not  do.  The  tenure  should  be  free,  barriiig 
the  clause  mentioned  in  answer  to  Question  No.  14. 


LOCAL  SELF-GOVERNMENT. 

1.  The  system  of  government  among  natives  is  patriarchal.  The  people  hs?eM 
direct  control  over  the  government  of  the  country,  but  they  can  influence  it^  indiiec^, 
through  the  councillors  and  their  local  or  petty  chiefs. 

2.  Native  laws  recognise  the  subordinate  government  of  petty  chiefs,  or  diieli  d 
clans.  The  subordinate  government  of  the  dans  is  the  supreme  government  of  Ai 
country  in  miniatiure. 

3.  The  subordinate  chiefs  have  executive  but  no  legislative  powers.  Do  not  tliiik 
such  a  system  could  be  adapted  to  the  condition  of  natives  in  Ine  Colony. 

4.  Am  not  aware  of  any  sort  of  any  municipal  government  acconung  to  na6i% 
usage. 

7.  The  right  of  voting  is  appreciated  by  the  natives,  but  do  not  think  that  it  ii 

exercised  by  them,  except  in  individual  cases,  intelligently  and  independently. 

10.  They  have  taken  part  in  founding  schools  and  in  Bcho(d  oonmiittees,  bat  At 

head  work  is^usually  left  with  Europeans. 

13.  Such  a  scheme  might  be  useful  in  the  village  locations. 

17.  It  would  be  difficult  to  make  native  laws  and  customs  conformable  in  their  weric- 
ing  with  the  principles  referred  to. 

18.  Such  a  regulation  would  be  approved  by  a  few  and  rejected  by  many.    Tointer 
diet  the  old  round  hut  woidd  be  a  nardship  to  some. 

19.  No  very  marked  improvement  in  thekmd  or  style  of  houses  built  l^  the  natiTM 
^     would  result  from  the  mere  limitation  of  the  rate. 


Rkpltis  to 
Questions. 

20.  .  .  Such  a  system  of  loans,  on  very  easy  terms,  might  be  of  great  serrice  to  naiives 
of  good  character  and  industrious  habits. 

21.  I  would  not  recommend  it  since  it  might  induce  them  to  spend  more  money  than 
they  could  afford  on  mere  style,  without  a  due  regard  to  its  utility  and  the  comfort 
of  their  homes. 

22.  In  some  districts,  the  natives  have  shown  their  appreciation  of  agricultural 
societies,  and  this  feeling  might  become  general  if  Government  were  to  encourage 
such  societies,  for  native  competition  only,  by  grants  or  prizes. 

28.  The  sale  of  spirituous  liquors  to  natives,  in  the  territories  both  within  and  beyond 

the  Colony,  shouhl  be  prohibited,  except  on  the  recommendation  of  a  competent 
medical  man. 

JOHN  LONGDEN, 

Wesleyan  Minister, 
Peddie,  November  9th,  1881, 


By  the  Rev.  George  Brown,  St.  Mungo,  Victoria  East, 

LAWS. 


RSPLIKS  TO 
QUKSTIONfl. 


1 .  Have  been  in  contact  with  the  natives  for  thirty-three  years  as  missionary  and 

employer  of  labour.     Have,  throughout,  observed  and  studied  their  character  and 

manners. 
3.  The  will  of  the  chief  is  really  the  only  law.     Whatever  customs  or  laws  they 

may  profess  to  have,  means  will  be  easily  found  to  override  or  evade  them  when  it  is 

his  wish  or  interest  to  do  so. 

23.  I  do  consider  the  principle  good.  It  is  in  realitv  the  principle  upon  which  the 
system  of  trial  by  jury  of  high  civilisation  is  basea.  Justice  dften  miscarries  from 
our  courts  ignoring  the  principle  as  the  natives  have  it. 

24.  If  proved  that  spoor  has  been  satisfactorily  traced,  that  is  enough. 

28.  Scarcely  think  it  possible  that  circumcision  can  be  put  down  by  law.      The 

restriction  imposed  by  missionaries  provokes  to  contimiacy  and  insubordination 
'  am(mg  the  members  and  office-bearers  of  their  churches,  or,  what  is  worse,  to  hypo- 
crisy and  dissembling.  In  itself  the  rite  is  not  immoral ;  but  I  hardly  know  any- 
thing more  disgusting  and  offensive  to  oommon  decency  than  the  parading  about  of 
the  youths  when  in  their  ^^abakweta"  state.  By  all  means  let  them  be  kept  from 
.  pttbUc  view. 

41.  Very  few  of  these  questions  are  at  all  applicable  to  people  in  the  low  state  of 

our  natives. 


MABBIAOE  AND  INHERITANCE. 

6.  However,  certain  parties  may  theorize  about  the  matter,  it  is  iu  effect  and  to  all 
^  intent  and  purpose  a  sale. 

7.  Her  feelings  count  as  nothing. 


LAND  TENUBE. 


1 .  The  chief  is  absolute  in  disposal  of  land,  as  in  all  else. 

4.  Do  not  think  that  any  such  distinctions  and  definitions  exist. 

'  '6.  The  most  improving  and  to  be  encouraged  natives  wish  to  have  individual 

titles.     In  such  locations  as  I  am  acquainted  with,  as  Auckland,  Victoria  East,  squat- 
<    'ting  is  so  encouraged  as  to  more  than  neutralise  the  benefit  of  individual  title. 
9.  No  man  will  seek  to  improve  what  he  holds  in  common  with  others.     If  good  to 

hold  land  in  common,  why  not  everything  else  ? 

10.  Townships  are  in  every  way  desirable. 

1 1 .  Am  at  a  loss  to  percteive  the  drift  of  this  question.  The  '*  immediate  neighbour- 
hood "  of  a  township  is  not  to  be  turned  into  wilderness  surely.  Is  th^  question  then 
to  elicit  whether  European  or  native  farmers  are  to  be  preferred  ?  Of  the  two  Euro- 
peans. 

12»  None  whatever.    Is  not  the  magistrate  of  the  civilised  government  enough? 

tJproot  by  all  means  **  hereditary  "  position. 

13.  Have  ever  advocated  the  ^'abolition  of  chieftainship."    That  has  been  at  tiie 

root  of  our  native  difficulties.  We  deprive  the  chief  of  no  honest  source  of  revenue, 
are  not  therefore  under  obligation  to  provide  for  him  at  all.  Tell  the  people  frankly 
that  dual  government  cannot  exist  with  real  advantage  to  any  party.  It  is  uot  ustiiill j 
l^ft  to  children  to  have  school  organised  just  to  their  liking. 


9,(1  KATIYX  LAWS  AJEO)  CU8XQH8    COMlOSaiQir, 

BiPUBB  TO 
QUBBTIOXS. 

14r ..         Haye  always  thought  the  principle  underlying  the  **  tweniy-one  "  jeara*  Bptem 

peoiiliarly  applicable  to  grants  of  land  to  natiTes.     They  are  inatnmsition  state. 

Such  a  period  of  probation  would  deteimine  as  to  whom  of  them  are  worthy. 

.  t6,  Bestrict  from  both  sale  and  moi-tgage.     If  a  man  fail  to   improve  or  make  a 

good  use  of  what  has  been  granted  to  him  of  public  property,  which  a  sale  or  mort- 

I  S^S^  would  imply,  why  should  benefit  accrue  to  him  ?    Let  it  revert  to  Goyemment. 

17,  Let  conviction  of  theft  or  other  crime  imply  forfeiture. 

18.  Would  not  have  a  uniform  extent.  Let  there  be  employers  of  labour  and 
labourers  among  them  as  among  other  people.    It  is  impossible  that  they  should  be 

.    .  all  made  raoprietors,  and  kept  such  for  all  time. 

20.  By  aQ  means.  When  a  man  has  proved  himself  capable  of  well  using  a  prori- 
sio^  grant,  and  sl^own  himself  worthy  of  fuller  trust,  encourage  him. 

21.  C^  hardly  conceive  of  a  ^'judicious  adaptation  of  laws  and  customs  "  of  bar- 
barism, as  ag^nst  those  of  Christian  civilisation. 

22.  Would  have  not  any  distinction  in  the  conveyance  of  land  between  odlonists 
and  natives. 

23.  Have  not  observed  this.  Have  heard  that  such  a  state  of  feeling  exists  in  some 
districts.  Aiii;  convinced  som^^i^inister  influence  has  been  at  work  upcm  such  parties. 
Let  law  and  conditions  for  ownership  of  land  be  one  without  respect  of  dan. 

24.  By  no  means.     Would  have  no  partiality.    I^et  all  be  alike. 

25.  Do  not  know  that  any  case  exists  from  which  to  illustrate  working  of  said  Act 
Where  has  it  been  applied  ? 

I..  26.  Answered' above,  14^^20. 

:27»  Would  i¥>  such  additional  machinery. 


I 


LOCAL  SELF-GOVERNMENT. 

1I4  There  is  no  swjh  thing  as  legielatidn.    The  headman  of  the  kxaal  is  like  the 

Englishman  in  his  own  house,  master  thereof. 

2.  Answer^  above.  1 

6.  No  such  thing  is  known  as  municipal  or  public  wor^ka. 

•  2.  Not  appreciated,  not  exercised  intelligently  or  independently.    Wliore  exerdaed 

.    at  all  (XHitrolled  by  other  parties. 

'8.'  Only  to  retain  their  own  barbaix>us  ■  customs.    Would  fostet  no  aueh  thing  ai 

^al  government,  or  government  of  natives  as  natives.  They  are  coknliad  aubjecta, 
and  have  all  the  rights  and  privileges  which  other  colonists  hrtve.'  Siltely  tnat  ifl 
enough.         •     i  • 

10.  Same  answer  as  No.  6. 

11.  Do  not  suppose  any  such  scheme  practicable  or  advisable. 

14.  If  otherwise  qualified  am  not  aware  of  anything  lo^prevent  a  native  being  a  juror 

1^,  No  such  thing  could  be  wrought,  or  ought  to  bo  attempted. 

16.  This  question  implies  ignorance  of  the   true  eonditipn  of  jthe  native.     A  school 

board  of  men  who  do  not  know  the  top  frpm  the  bottom  of  a  printed  book,  or  the  last 
letter  of  the  alphabet  from  the  first.     Befool  not  education  thus  ! 

18 — 22.     Would  have  no   petting  or  exceptional  treatment  of  any  class  of  the  population ; 
the  result  is  otherwise  than  beneficial. 

23.  Presume  this  is  meant  to  ti^ply  to  natives.     Then  why  not  within  as  well  ai 

beyond  the  Colony?  Access  tojspiritous  liquors  is  a  curse,,  aada  curse  only,  to  our 
barbarous  population,  bringing  the  people  rapidly  into  that  condition^  pf  pov^i|y  and 
,  :  recklessness,  when  they  wiU  have  nothing  to  lose  by  any  violence  or  di^rder.  Were 
there  nothing  higher,  a  regard  to  our  own  interests  and  safety  would  pxompt  to  the 
resti^iction  of  the  means  of  obtaining  spirituous  liquors  both  within  a|id  beyond  the 
Colony. 


.    By  B.  H.  Holland,  Resident  Magistrate,  Fort  Beaufort. 

Fort  Beaufort, 
^  28th  Septexnbor,  1881. 

J.  NotBLB,  Esq.,  Secretary  to  the  Commission  on  Native  Laws,  &6.,  Gxaham^ai  Town. 

Sm, — In  eomx>lionce  with  your  letter,  dated  the.  8th.  instant,  I  have  the  honour  to 
'return  aiiswers  to  such  of  the  questions,  thcreioi  enclosed,  as'dqal.with  subjjBctB  With  which  I 
*^  ain  conyersant. 


'..:   .     -1 


— BBFLISa  BY  UE,  B. 


I  am  merely  acquainted  with  the  mixed  native  |>opiilation  found  in  the  Colony,  anAtnlj 
knowledgn  of  (heir  cDsbDoiB  haft  been  principaUr  dsiOTed  from  facto  broHglkt  mit  iivridence 
in  ca«B  tried  before  tne. 

I  have,  &c., 


B,  H,  HOLIiANI), 

Besident  Ma^eC&te. 


Long  tcnns  of  imprisoumont  with  hard  labour  for  suchoJiences  as  stock-stealing 
I  beliovO  to  be  one  oS  the  most  efEective  puniahm^nts.  I  have  adopted  this  mode  of 
punialuuent  aince  my  appoiaUmmt  here,  uid  hava  iouad  it  answor  well.  Natives  abhor 
being  sepftratod  from  their  families  for  a  long  period,  odd, , I  believe,  i£  ^ven  the 
option,  would,  in  nino  oofies  out  of  taa,  i>refer  flgggiug  to  impriBOtinirat> 

I  have  not  resorted  to  the  ptmiNlimcnt  of  dpare  diet,  as  I  believe  it  tio'be  calcu- 
lated to  caiue  permauout  injur;  to  the  cou^titutiou;  of  the  p^iuotiw,  wbb  is  subjected 
to  it  to  tlie  fullest  oxtont  permitted  by  the  lavr,  namely,  thizty-aeven  dayl  out  of 
eighty-four,  and  in  a  mild  form  it  in  no  punishmont  at  all. 

I  tluuk  magistrates  shpohl  bo  given  larger,  powers  in  cases  of  stbohrelMling  and 
thefts  geu<»rally.  I  am  convinced  that  punishment  fo^win^  iftanadiat^rofter  the 
comnueeiunofacriuio  lias  a  good  moral  effect,  and,  as  all  sentencee  above  a  month  have 
to  go  before  oue  of  the  higher  courts  for  review,  prisoners  would  not  be  prejudiced 
in  auy  way,  .,,.., 

I  do  not  cousider  tho  PaRS  Acts,  particulai'ly  that  under  which  certificates  of 
citiEeuahip  are  granted,  suffieieut  to.  chofk  roaming  without  any  de&iitp  object,  T^tih 
it)  said  to  hav«  mm  oiie  of  tho  principal  obJBfte  for  passing  those  mc-asiirds.  'With  this 
.ia  view,  iu  1878,  when  stiffk- stealing  was  very  provaleut  in  this  diHtritt,  I  made  it  a 
rule  thot  every  nutive,  whether  possessing  a  eortiiicate  of  catizenehip  or  not, 
should  ho  furuisht'd  with  nu  additional  pajjs,  in  tho  event  of  iiis  wieliing  to  move  about, 
showing  whei'e  lie  was  goifig  to,  for  what  purpose,  the  rout*  by  which  Uu  intended  to 
travel,  and  the  number  of  daj-s  the  journey  would  JJroTiably  otcupy,  ih'rettiug  him  to 
ir^port  to  tho  authorities  along  the  laain  rond,  and  to  every  farmer  whose  homestead 
ho  visited,  whoso  pfnaissiou  lihbulil  be  ubtniued  for  remaining  on  thti  farm  a  night, 
if  hew-ished  to  d')  SI).  I  li^iv..  louud  lliis  sy^t.'iu  work  wi'ii,  iiiid.  with  a  few  police 
■  siationed'aboiit  lln-  ili.-lri.-t,  it  ]nvvciit,s  idlcri*  wiiudcriiiir  a).niit  in  seiiri'li  of  what  thoy 
GBiipickup.  1  may  state  that  no  native  holding  a  "ceFtlfieato  was  ev6v  punished 
ipr  not  takinc  out  this  pass,  Bor  was  any  obj  action  ever  raised  to  t&e  'Mgtoation  by 
ihe  natives  themselves. 

This  s^'sfem  wa»  merely  iifstiti^od  as  a  chock  911  ,fhoe6  who'^'^e  indmedtobe 
lawless,  aud:  was  but  a  slight  ihconvenleqce  to  th^o  K^o  ^ere  %ii^^,  particularly  ax 
a  great  hujnber  Of  natives  moyo  a1>6ut  with  stock  of  somp  dftKiri|)tiopi,  |qr  w^ch  uiey 
are  bound  to  have  a  pass  under  the  Cattle  ^inqval  Act,  whe^ier  'p6t9esdiElig  a  certifi- 
cate of  citizenship  or  hot.  ,        ■,  '"."    ■   '  - 

I  consider  the  Act  22  of  1867  should  be  altered  so  as  to  foubraoe  all  .persons  be- 
loDgjug  to  the  Kafir  family,  together  with  Basutoe  and  Tambookies,  no  matter  whe- 
ther tl^r  chiefs,  reside  beyond  tho  limits  of  the  Colony  or.not,' Atcordingtoa  d'teision 
df  the  Supreme  Court  (keo' Argus  1 -1th  May,  1880),  it  was  held  that  ^aeiitos  did  not 
come<  under  the  operation  of  the  Act.  ,.,(.,. 

For  the  reasons  stated  in  the  6rst  part  of  this  answei';lllnu]ybt'1auve  that  it  would 
be  an  advantage  to  alter  tho  hiK  regarding  gertificatea  of  ciliiienehip,  allowing;  those 
that  have  ijrea^  been  granted  to,  hold  good,  but  in  future  simply  to  grant  protection 
.pnwee  to  those  now  enliSed  to  t-crtificates,  to  hold  good  during  the  time  the  holder 
remain's  at  his  honse,  and,'  in  the  event  of  his  wishing  to  move  about,  to  be  compelled 
to  take  out  a  pass  of  tho  nature  already  described.  Should  the  holder  of  the  protec- 
tion pass  wish  to  change  his  residence,  the  fact  tould  be  noted  on  that  pass. 

I  also  think  that  tho  Master  aud  Sorvanta  Act  should  bo  altered  so  as  to  enable 
mngistrates  to  sentence  to  hard  labour  in  cases  where  thw  consider  necessary. 
The  law,  as  it  at  present  stands,  which  only  authorises  the  inmction  of  a  fine,  or,  in 
default  of  pa}:mQut,  impriBonmoiit,  iiUfioul  iard  lahovr,  for  ofTences  committed  by  ser- 
vants residmg  in  townw,  is,  as  far  as  tho  natives  ^re  coui;erned,  wholly  {inadequate. 
Why  the  distinction  was  made  betTrcen  town  and  country  servnnts  I  f au  to  see. 
8.  I  do  not  consider  that  laws  affecting  natives  could  be  better  applied  by  local  or 

municijial  i«gulfiti«ns  tliau  by  a  general  law,  asit  is  most  undesirab^  to  have  a  com' 
]>licatiuu  of  I^ws,  whiiib  wouul  probably  be  the  case  if  municipal  comnussionera  had 
■    tli6  trianing-of  fliemj  at  there  appears  to  be  no  question  upon  which  pwjle  differ 
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Rbplibh  tw 

:  mor^  than  the  mauagemeut  of  nativoB,  and,  therefore,  it  would  be  possible  to  har^ 
two  laws  upon  the  same  subject,  existing  in  adjoining  districts^  totally  opposed  to  one 
another. 

19.  I  consider  the  present  courts  of  law  within  the  Colony  sufficient  to  meet  all  re- 

quirements, and  I  think  it  would  be  difficult  to  alter  them  for  the  better  as  far  as  the 
natives  «ure  concerned.  The  natives  themselves  have  no  fault  to  find  with  the  present 
mode  of  administering  justice  as  far  as  I  know. 

28.  I  think  every  native  found  wandering  about,  painted  with  white  clay,  should 

be  liable  to  some  punishment.  It  has  been  brought  out  in  evidence  in  a  case  tried 
before  me,  in  which  certain  of  these  people  were  convicted  of  sheep-stealing,  that 
they,  the  '' Abakwetas  "  as  they  are  called,  are  turned  out,  after  being  ciroumciBed. 
to  fish  for  themselves  for  a  certain  period,  and  that  they  are  compelled  tc  either  steal 
or  starve,  usually  adopting  the  former  alternative. 

If  a  hut  were  set  apart  in  each  location  where  circumcision  might  be  performed 
by  the  proper  person,  and  if  the  parents  of  the  young  man  were  bound  to  supply 
him  with  food  during  the  necessary  period,  it  would  prevent  all  the  mischief  whicn  is 
entailed  by  the  present  customs  suiroimding  this  practice,  as  I  presume  there  is  no 
objection  to  circumcision  itself. 

No  doubt  there  would  be  great  difficulty  in  getting  the  natives  to  carry  out  the 
latter  suggestion. 

The  accompaniments  of  ''  intonjane "  are,  I  believe,  immoral  in  the  extreme 
without  being  actually  criminal,  which  makes  this  custom  even  more  difficult  to  deal 
with  than  the  former. 


MABBIAGE. 


.17  ft  18.        As  far  as  my  experience  mes,  heathen  natives  appear  to  treat  their  daughter 

simply  as  a  chattel,  and  to  self  them  to  the  men  who  will  give  the  most  catfle  for 

them,  without  any  regard  to  the  feelings  of  their^daughters  whatever.     Of  course, 

'     there  are  many  others  who  have  lived  amon^  the  natives  nearly  all  their  lives,  and 

who  are  better  able  to  give  an  opinion  on  this  point  than  I  can  possibly  be. 

I  rather  incline  to  the  opinion  that  it  would  be  better  to  leave  the  natives,  to  a 
greater  extent,  to  work  out  their  own  civilisation.  The  attempts  at  forcing  them  out 
of  the  ordiaary  dow process  necessary  to  change  a  people  from  a  state  of  Darbarism 
to  a  state  of  civilisation,  have  not,  I  think,  proved  very  satisfactory. 

If  legislation  is  considered  desirable,  I  think  a  partial  remedy  would  be  found 
in  making  a  law  to  the  effect  that  the  giver  of  cattle  for  a  woman  should  not  be 
entitled  to  recover  them  under  any  circumstances,  and  that  they  should  be  looked 
upon  as  a  free  gift.  This  would  prevent  the  cruelty  which  often  takes  plaoe.in  forcing 
a  girl  to  live  with  a  man  aninst  her  will,  because  if  the  man  knew  that  he  could  not 
'  recover  his  cattle,  he  would  not  give  them  away  imtil  he  knew  he  had  secured  the 
affections  of  the  g^rl.  Of  course,  it  would  be  necessary  to  provide  against  a  woman 
being  given  away  for  cattle  a  second  time,  or  she  might  be  sold  several  times  over  by 
an  unprincipled  father,  that  is,  if  she  entered  into  his  plans.  Possibly,  the  first  hus- 
band might  be  given  the  power  to  recover  the  cattle  he  gave  onhj  in  the  event  of  the 
girl  bemg  sold  a  second  time. 

19.  Perhaps  it  would  be  as  well  only  to  recognise  the  first  or  chief  wife  of  a  native 

as  his  legal  wife,  and  the  others  merely  be  looked  upon  as  his  concubines ;  but  even 

then  if  he  first  married  a    woman  according  to  native  law,  and  afterwards  married 

.  another  according  to  colonial  law,  and  tice  %trm^  I  do  not  see  how  he  cotdd  well 

escape  a  charge  of  bigamy. 

.24.  I  think  it  would  be  undesirable  to  give  power  to  magistrates  within  the  Colony 

to  settle  disputes  arising  out  of  so-called  Kam:  marrriages,  as  the  less  these  customs 
are  recognised  the  greater  the  probability  of  their  gradually  dying  out.  A  good  many 
natives  even  now  are  married  m  the  church. 

26,  27,  28.  I  believe  the  natives  must  settle  questions  regarding  succession  of  property  in 
a  fair'  and  just  way  according  to  their  view,  as,  although  I  have  been  many  years  a 
magistrate,  I  have  never  had.  a  case  referred  to  me  under  Act  18  of  1864.  I  consider 
the  Act  might  safely  be  repealed,  and  the  natives  left  to  settle  disputes  amongst  them- 
selves which  they  appear  to  do  to  their  own  satisfaction.  When  they  are  tired  of 
their  own  system  they  will  probably  take  advantage  of  our  law  of  inheritance,  which, 
I  think,  Mmisters  of  the  Gospel  might  encourage  them  to  do. 

34.  Three  couples  have  been  married  by  the  magistrate  during  the  last  ttree,  years. 

W.  B.  HOLLAND, 

C.a  &  B.1L|  Fort  Beaufort 
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By  the  Rev.  H.  R.  Woodrooffe,  Somerset  East. 

The  Bectory,  Somerset  East,  29th  October,  1881. 

SiK, 

I  beg  to  submit  answers  to  a  few  questions  to  the  Government  Commission  on 
Native  Laws  and  Customs.  I  have  confined  myself  almost  entirely  to  points  upon  which  I 
have  occasion  to  act  or  deliberate  in  past  years. 

I  am,  &c., 

Henry  R.  Woodrooffe. 

John  Noulk,  Esq.,  Secretary,  Commission  on  Native  Laws,  &c. 

LAWS. 

Kri'Lliif  TO 
<ir|>TIONM. 

1 .  I  have  lived  among  the  Grcalekas,  Gaikas,  Fingoes,  and  Tombus.     My  knowledge 

is  deiived  from  the  peoi)le  themselves,  and  almost  all  of  it  from  the  heathen  natives. 
28.  I  would  never  put  down  any  native  custom  by  law,  except  in  so  far  as  a  custom 

should  be  opposed  to  outward  decency  and  good  order.  Intonjane  is  a  secret  custom, 
that  is,  it  is  scarcely  outwardly  offensive.  And  circumcision  is  in  itself  a  harmless 
rite;  but  I  am  of  opinion  that  the  "abakweta"  ought  to  keep  away  from  public 
roads,  and  not  obtrude  themselves  upon  any  portion  of  the  community  to  which  they 
may  be  an  unwelcome  sight. 


3^[ARRL\GE  AND  BSTIERITANCE. 

1.  Polygamy  ai)pear8  to  me  to  be  somewhat  on  the  decrease,  but  from  external 

caiises ;  the  heathen  Kafir  or  Fingo  is  at  heart  a  x^olygamist. 

:?.  Any  diminution  of  this  practice  may  chiefly  be  caused  by  the  fact  of  contact 

with  a  superior  race,  which  ranks  bigamy  as  a  crime.  (I  am  not  aware  of  anj*^ 
English  law  against  polygamy.)  And  without  coercion  of  the  woman  polygamy  is 
often  impossible.  Coercion  lias  often  been  discoimtenanced,  though  not  steadfastly 
opposed,  under  British  nde,  and  thus  polygamy  has  received  a  gentle  check ;  and  as 
('hristian  missionaries  do  not  allow  their  converts  to  be  polygamists,  the  practice  has 
so  far  been  abated. 

3.  By  the  term  ^*  Chur<rh  authorities,"  I  understand  mainly — (1)  The  decisions  of 
the  first  four  General  Councils;  (2)  The  usage  of  the  Primitive  Church ;  (3)  The  laws 
of  the  Anglo-Catholic  Communion.  None  of  these  tolerate  polygamy.  Were  any 
society  calling  itself  a  Church  to  do  so,  it  could  not  in  truth  be  styled  a  Church.  The 
(^hurch  of  England,  and  all  Cliurches  in  communion  with  her,  are  strongly  guided 
l)y  what  may  be  termed  historical  Chiistianity;  and  if  the  historical  treatment  of 
polygamy  by  Chiu'ch  authorities  be  examined,  it  will  be  found  that  polygamy  was 
never  allowed,  and  that  even  a  second  marriage,  after  the  death  of  the  first  wife,  was 
discouraged. 

4.  My  own  \'iew  of  a  heathen  polygamist  is  that  he  has  committed  an  offence 
against  morality,  but  a  venial  one,  because  he  has  done  so  ignorantly  and  in  unbelief. 
If  he  seeks  churcli  membership,  he  cannot  be  admitted  so  long  as  he  is  a  polygamist ; 
if  he  becomes  one  nfter  admisision,  he  is  an  adulterer.  Marriage  is  between  one  man 
and  one  woman.  This  law  of  man*iage  is  far  older  than  Chiistianity  itself.  Any 
infringement  of  this  law,  either  by  an  alliance  between  one  man  and  more  than  ono 
woman,  or  by  an  alliance  between  one  woman  and  moi^  than  one  man,  is  not 
marriage ;  it  is  concubinage. 

5.  Nearly  eveiy  heathen  native  would  be  a  polygamist,  if  circumstances  ^\-ere 
favourable  thereto.  I  have  known  a  few  who  were  monogamists  fi*om  choice,  and 
have  asked  the  reasons ;  in  some  cases  mutual  fondness  has  been  alleged,  in  others 
th(?  danger  of  disturbing  peaceful  domestic  relations. 

f).  **Ukulobola"  is  not  exactly  a  sheer  buying  and  selling ;  nor  should  I  call  it  a 

s(ittlement  for  the  women  and  her  children.  This  expression  '^settlement  for"  is  to 
mo  ambiguous ;  if  by  it  is  meant  pa3rment  for,  then  it  denotes  payment ;  but  if  it  be 
taken  as  indicating  what  is  termed  a  marriage  settlement,  then  it  is  inapplicable  to 
**  ukidobola,"  because  under  this  custonithe  woman  derives  no  benefit  from  the  cattle, 
&c.,  given  for  her.  **  Ukulobola  "  is  distinguished  fi'om  mere  purchase  because  the 
woman's  relations  do  not  lose  all  hold  upon  her ;  were  she  grossly  iU-used,  they 
could  interfere  by  natiye  custom ;  and  also  in  certain  cases  of  her  misconduct  they 
could  be  held  liable. 

7 — 8.  The  wishes  of  the  woman  are  not  consulted,  exwpt  in  extreme  cases;  as  when 
her  relatives  fear  that  she  wiU  escape  into  the  Colony  to  avoid  being  handed  over  to  a 
man  whom  she  dislikes,  or  that  she  will  in  some  other  way  give  so  much  trouble  that 
tlie  projec't  wiU  be  unremunerative.  It  is  no  imcommon  thing  for  women  to  bo 
ciiiefiy  beaten  when  they  refuse  theii*  consent ;  and  I  have  known  three  cases  ia 
which  girls  have  committed  suicide  rather  than  bo  forced  into  a  hateful  alliance. 
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14.  The  wives  as  a  rule  agree  wouderfully  well.     Hut  axe  brouglit  ux>  under  the 

system  of  polygamy,  and  look  upon  it  as  their  normal  conditicm.  It  happens  often 
enough  that  the  elder  welcome  a  young  wife  without  any  manifestation  erf  jmIous?. 

17 — 24,  I  am  of  opinion  that  neither  i)olygamy  nor  "  ukulobola  "  ought  to  be  sanctione^l 
by  the  law  of  the  Colony  imtil  they  can  be  proved  to  be  things  good  and  right  iu 
themselves.  No  one  woidd  dream  of  legalizing  polygamy  for  the  white  ]K)pa]atiou; 
and  to  do  so  for  the  native  races  would  be  morally  wrong  and  politically  inexpedient. 
Such  a  course  would,  I  believe,  be  opposed  to  those  principles  of  Law  which  for 
twenty  centuries  have  guided  the  best  legislators  of  the  world.  Marriage  and 
I)olygamy  are  not  South  African  specialities;  and  surely  it  would  be  extreme 
imwisdom  to  treat  them  as  if  they  were,  and  to  make  any  laws  affecting  them  whicL 
should  differ  in  principle  from  those  of  the  best-governed  nations.  Even  if  polygamy 
be  legalized  only  for  ix)lygami8ts  as  now  existing,  a  backward  step  is  taken,  and  a 
difference  becomes  more  deeply  marked  between  ourselves  and  a  people  whom  ure 
desire  to  live  peaceably  under  oiu*  laws.  The  question  is  not  one  which  affects  a 
subject  race  living  in  a  separate  territory.  In  the  Colony  the  races  are  intermingled, 
and  if  there  be  much  difference  in  the  laws  by  which  they  are  ruled,  danfter  must 
follow.  It  must  be  remembered  that  the  native  races  are  steadil^^  assimilatmg  their 
habits  to  those  of  the  white  man,  and  iu  proportion  as  they  do  so,  their  own  custom* 
must  decay*  Higher  laws  than  those  of  parliaments  work  national  cbatiges,  and 
these  changes  are  most  healthy  when  most  free. 

I  shoidd,  therefore,  deprecate  any  legislation.  In  itself  ** ukulobola"  is  harmless. 
If  any  interference  with  the  freedom  of  the  woman  were  rigorously  punished,  both 
this  custom  and  that  of  polygamy  would  receive  an  indirect  check.  The  cattle,  &t., 
shoidd  be  given  at  the  owner's  risk,  and  not  be  recoverable  at  law,  and  thus  anotber 
beneficial  influence  would  be  at  work.  And  similarly  with  regard  to  polygamy,  if  m> 
wife  of  a  polygamist  had  a  legal  status,  no  child  a  legal  right  of  inheritance,  the 
custom  would  continually  be  opposed  by  an  indirect  influence ;  but  as  each  wife  han 
stock  and  laud  belonging  to  her  house,  let  them  be  hers  absolutely  upon  the  death  of 
the  man ;  and  let  the  children  have  a  claim  for  maintenance  and  for  services  rendered, 
claiming  not  as  heirs,  but  as  bastards,  or  as  servants. 

28.  Act  18  of   1864  is  very  little  known.     It  appears  to  me  that  it  is  not  explicit 

enough,  that  it  does  not  give  the  magistrate  sufEcient  power,  and  that  if  repealed  uo 
one  woidd  suffer  injury.  I  have  not  heard  of  a  single  caae  in  which  it  was  carried 
out,  and  of  only  one  in  which  it  was  tried  ;  and  then  the  man  ol  law  told  his  client 
that  the  act  was  inoperative  and  best  left  alone ;  the  client  took  the  advice. 

48.  Certainly  not.     I  shoidd  Consider  the  act  to  be  one  of  adultery,  not  of  bigamy. 

49.  In  succession  to  property  the  Colonial  law  ought,  I  think,  to  be  obserted  if 
possible;  the  question  is  complicated  by  reason  of  the  frequency  of  antenuntisl 
contracts,  and  of  tlie  existence  of  what,  I  believe,  is  termed  the  Married  WoiMi'ft 
Act.  Unwilling  as  I  am  to  see  special  legislation  for  one  portion  of  the  commniiitj 
in  matters  relatmg  to  social  life,  I  fear  that  justice  will  not  be  done  without  tome 
special  re-enactment  to  regidate  the  succession  in  intestate  estates.  I  presume  thai 
nearly  all  the  legally  married  natives  ure  married  in  community  of  property.  Bat  in 
their  case  to  carry  out  the  law  would  cause  deep  dissatisfaction,  and  would,  I  think, 
involve  substantial  injustice.  I  should  prefer  to  treat  the  property  as  if  the  owners 
had  been  married  by  antenuptial  contract ;  this  of  course  coidd  not  be  done  without 
special  legislation. 

In  the  case  of  natives  married   according  to  native  custom,  I  have  nothing 
further  to  suggest  beyond  my  reply  to  Questions  17  and  24. 

50.  I  think  so.  Instead  of  making  a  will,  persons  might  be  allowcnl  to  give 
instructions  to  the  magistrate  of  the  district  in  which  they  are  domiciled,  before 
witnesses. 

51.  As  far  as  practicable,  I  would  suggest  that  the  property  itself  be  dirided. 
without  a  sale. 


LAND  TENUEE. 


9.  I  am  opposed  to  the  granting  of  individiuil  titles  to  land  which  is  either  mission 

property  or  native  location.  Mission  lands  appear  to  have  been  granted  to  enable 
natives  who  desired  religious  instruction  to  obtain  it,  and  to  live  unmolested,  and 
also  to  enable  the  missionary  to  cultivate  land  and  keep  stock  for  his  own  necessities. 
Now  that  voluntaryism  has  been  specially  adopted  by  Act  of  Parliament,  mission 
lands  ought  surely  not  to  be  allotted  by  titles,  but,  if  not  required  by  the  missionaiy 
personally,  be  sold  to  the  highest  bidder,  and  the  proceeds  go  to  the  Colonial 
Treasury.  And  as  regards  the  granting  of  titles  in  native  locations ;  they  seem  to 
me  to  be  encroachments  upon  the  common  right  of  the  tribe,  and  I  could  bring  one 
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or  more  iustanoes  from  the  Tainbookie  Location  in  whicli  this  jwlicy  has  been  thus 
intei-preted  by  the  Tambookies  themsolyes.  Then,  again,  the  native  population 
fluctuates,  and  it  is  necessary  that  the  locations  should  not  be  narrowed  by  grants ; 
they  are  none  too  large  now.  Nor  are  the  natives  yet  ripe  for  such  titles  as  are  in  use 
by  law,  and  to  issue  a  fresh  class  of  titles  would  be  a  bizarre  proceeding ;  property 
belongs  to  a  man,  or  it  does  not.  And  again,  in  any  extensive  issue  of  titles 
deserving  persons  would  be  left  out,  for  many  natives  are  in  service  in  the  Colony 
who  neverdieless  consider  their  domicile  to  be  in  one  or  other  of  the  native  locations. 
If  something  must  be  done,  I  should  prefer  registration  as  a  temporary  measure. 
So  long  as  a  family  occupied  ceiiiain  land  and  behaved  well,  I  woidd  have  their  name 
and  abode  entered  on  record,  and  let  them  live  fi*ee  from  distiu'bance.  In  course  of 
yoai's  titles  might  follow. 

12.  The  power  of  the  chiefs  I  should  like  to  see  abolished.     But  while  holding  the 

opinion  that  such  a  step  is  necessary  for  the  peace  of  the  countiy  and  the  welfare  of 
the  natives,  I  cannot  heartily  advocate  it  until  the  system  of  government  by 
magistrates  is  more  perfect.  If  the  Civil  Service  in  native  locations  were  considered 
to  be  as  efficient  as  possible,  then  I  woidd  not  fear  to  debar  all  hereditaiy  chiefs 
from  any  voice  in  ruling  the  people.  Most  native  chiefs  know  how  to  rule ;  many 
have  much  natui*al  ability ;  they  can  only  be  supplanted  effectually  by  men  who  are 
their  supeiiors  in  every  respect. 

l.*5.  If  ever  chieftainship  is  abolished,  probably  the  best  thing  would  be  to  lociito 

the  chiefs  up  close  together,  to  give  them  an  allowance  during  good  conduct,  and  to 
r(»serve  (if  there  were  land  to  spare)  fanns  for  their  sons,  if  able  to  occuj)}*  them ; 
thus  the  children  would  have  influence  but  not  power.  Ten  years  disuse  of  power 
would  bring  about  a  good  result. 

18.  The  extent  of  land  allotted  to  a  native  ought,  I  think,  to  depend  mainly  upon 

the  quality  of  the  land.  It  differs  much  in  value.  For  example :  land  near  the 
Indwe  is  worth  to  a  native  as  much  again  as  any  on  the  Kahoon.  If  a  native  has 
only  one  wife,  he  ought,  I  think,  to  have  from  four  to  six  acres  of  arable  land,  and 
pasturage  for  ten  head  of  cattle,  and  thirty  of  small  stock.  But  arable  land  is  to  a 
native  an  indefinite  term.  Fingoes  are  larger  cultivators  than  Tembus,  Tembus 
than  Ama-xosa  Kafirs.  And  in  allotting  land  for  cultivation  great  care  and  pains 
woidd  be  required. 


LOCAL  SELF-GOVERNMENT. 

12.  I  should  be  jealous  of  any  authority,  as  yet,  except  that  of  the  magistrate,  but 

think  it  well  that  in  local  matters  he  should  have  local  advisers.  The  chief  evil  that 
I  should  apprehend  from  any  wide  system  of  loocd  self-government  would  arise  from 
the  moi-e  civilized  natives  lording  it  over  those  who  cling  to  native  customs. 

16.  I  see  no  reason  for  establishing^  school  boards;  I  believe  that  in  the  native 

locations  and  the  Transkei,  the  people  are  in  enjoyment  of  as  great  facilities  for 
education  as  can  be  desired ;  and  while  we  have  no  school  boards  in  the  Colony 
proper,  I  should  hesitate  to  advise  their  adoption  where  the  missionaries  and  the 
Education  Office  are  doing  even  more  than  can  reasonably  be  expected. 

18.  I  think  the  natives  would  strongly  object  to  the  straight  lines  of  streets,  and  I 

shoidd  be  sorry  if  any  attempt  were  made  to  insist  upon  straight  rows  of  dwellings. 
The  prettiest  English  villages  I  know  are  full  of  curves  and  corners  ;  and  I  think  tho 
native  holds  that  a  kraal  with  the  huts  pai*allel  to  its  cmrve  is  the  most  suitable  form 
lor  his  village,  and  would  mislike  any  change.  And  as  regards  the  round  hut,  the 
natives  will  cling  to  it ;  they  wiU  justly  say  that  it  is  of  the  same  shape  as  a  bell 
tent,  only  it  is  more  conifortable.  I  hate  myself  tried  many  months  in  a  roimd  hut, 
and  prefer  it  to  an  inferior  hartebeest  house  or  pondok ;  and  most  natives  and  many 
Europeans  would  consider  that  to  abolish  the  round  hut  would  be  an  arbitrary 
proceeding.  Moreover,  nineteen-twentieths  of  the  Kafirs  and  Fingoes  in  the  Colony 
live  in  round  huts,  and  unless  they  are  interdicted  in  the  Colony,  to  forbid  them  in 
the  locations  woidd  seem  very  harsh  and  unreasonable.  Nor  do  I  think  that  the 
interdiction  would  tend  in  any  way  to  mend  the  morals  of  the  people. 

19—21.  I  would  have  the  same  law  as  in  the  Colony,  and,  except  byjmvate  liberality, 
I  shoidd  strongly  object  to  any  prize-giving  for  a  better  class  of  dwellinff.  The  more 
acute  among  the  heathen  natives  woidd  ridicule  or  be  jealous  of  su3i  a  course  as 
exalting  their  neighbour  at  their  own  expense.  To  me  it  is  like  pacing  a  drunkard 
to  keep  sober,  or  bribing  a  rogue  to  make  him  honest. 

23.  I  am  in  favour  (with  hesitation)  of  prohibiting  the  sale  of  strong  drink,  but  not 

of  prohibiting  the  making  of  ICafir  beer.  Brandy  is  a  chief  cause  of  crime.  On  tho 
otlier  hand,  duruig  the  recent  disturbance  many  Kafirs  and  Tembus  kept  aloof 
because  they  did  not  like  to  part  from  their  brandy.  But  the  natives  are  something 
like  children,  and       the  temptation  is  in  their  way,  they  yield  unthinkingly.     If 
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strong  diink  be  prohibited,  its  sale  must  be  forbidden  altogether  to  Europeans  and 
natives,  or  else  the  law  will  be  an  idle  letter.  As  to  Kafir  beer,  it  is  a  cIuiilsy 
intoxicant,  and  harmless  compared  to  brandy ;  in  bad  seasons  it  is  very  scarce,  and 
though  evil  arises  from  its  use,  I  cannot  see  that  it  is  of  such  magnitude  as  to  will 
for  legislative  interference. 

If  the  sale  of  spirituous  liquors  is  allowed,  I  trust  that  it  will  be  so  \mder 
restrictions  such  as :  Duo  accommodation  for  travellers  ;  no  house  except  on  a  well- 
travelled  public  wagon  road ;  no  two  houses  within  ten  miles  of  each  other,  unle^-i 
a  large  unbridged  river  intervene;  no  sale  except  to  travellers  before  10  a.m.  or 
after  6  p.m. ;  rigid  inspection ;  prompt  withdrawal  of  licence  to  sell  brandy  or  tl^ 
keep  any  kind  of  shop  on  first  offence  being  proved  ;  no  liquor  debt  to  be  recoverable 
at  law. 

TI.  E.  WOODEOOFFE.  M.A. 
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By  W.  C.  Jeffrey,  Esq.,  Superintendent  of  Natives,  Kamastone. 

LAWS. 

1.  Only  with  the  Fingoes.     I  know  nothing  about  the  Kafir  tribes.     My  sources 

of  knowledge  of  their  (that  is  the  Fingoes)  laws  and  customs  have  been  through  a 
long  intercourse  of  tw'enty-five  years  standing  with  the  people  of  these  locations,  and 
having  been  selected  by  them  cSter  the  death  of  the  Eev.  H.  Shepstone,  and  the  re- 
moval of  the  Superintendent,  to  settle  their  cases  for  them  some  years  before  I  entered 
the  Ci'sil  Service. 

2 — 16  I  cannot  answer  these  questions  better  than  by  appending  a  full  report  of  a 
meeting  of  chiefs  and  headmen,  held  on  the  3rd  October,  where  this  subject  was  fully 
discussed.     I  am  strongly  in  favour  of  Colonial  Law : — 

MEETiNa  OF  Cheeps  axd  Hilvdmex,  October  3kd,  1881. 

ji  large  mid  ir  ell -conducted  meeting  of  the  old  men,  chiefs,  head,  and  leading  men  of  all 
the  locations  was  held  to-day.  The  superintendent  explained  the  object  of  the  Com- 
. mission  to  enquire  into  native  laws  and  customs,  and  that  the  object  of  the  Govern- 
ment was  to  find  out  if  anything  could  be  done  to  aid  a  better  governance  of  the 
natives.  The  questions  on  laws,  mamage,  land  tenure,  local  self-government  were  read 
and  explained  to  the  meeting,  and  listened  to  with  very  great  attention.  As  usual, 
before  answering,  time  was  asked  for  to  deliberate,  and  as  a  goodly  muuber  of  men 
were  outside,  time  was  allowed  for  consideration,  and  two  hours  was  spent  in  talk. 
On  the  return  of  the  men  to  the  office  James  Mathoha  was  chosen  as  spokesman — he- 
said  :  We  thank  for  anj-thing  we  have  heard ;  we  do  not  know  what  the  Gk>vermneiit 
means ;  does  it  mean  to  drive  us  back  to  Kafir  laws  and  customs,  which  killed  us  in 
our  own  country.  (Superintendent,  **No.")  We  have  only  a  few  old  men  left,  and 
they  haTe  been  so  long  in  the  coimtry  that  they  have  forgotten  all  about  our  old  lavs; 
we,  here  to-day,  have  been  bom  in  this  Colony;  we  are  now  grey;  we  know  no  other 
law  but  the  law  of  this  land  ;  we  are  quite  contented  with  the  law  of  the  land  we  are 
in ;  we  do  not  want  any  other ;  we  have  never  complained  about  this  law  that  the 
Government  should  wish  us  to  go  back  to  Kafir  law ;  we  have  only  complained  about 
what  was  done  some  time  ago.  (Superintendent,  **  The  gims.")  Yes,  the  guns;  and 
branding ;  that  we  do  comx^min  of ;  all  the  rest  is  good ;  we  want  no  change. 

The  meeting  was  asked  if  tliis  was  the  unanimous  feeling  or  wish,  and  the 
answer  was  *>  All." 

Zicaarthoy  Mlomhini  said  :  After  what  James  had  said,  he  had  not  much  to  say; 
they  did  complain  about  the  passes ;  many  years  ago  they  were  given  certificates  and 
told  they  were  Englishmen,  but  to-day  when  they  .went  anywhere  they  were  told  thej 
must  have  a  pass  as  well  as  a  certificate,  and  if  they  did  not  have  one  they  were  taken 
up  and  put  in  prison ;  if  they  wanted  to  go  a  mile  beyond  the  location  they  had  tt> 
ride  ten  to  ask  a  x)ass  ;  he  did  not  think  it  was  right  to  go  without  a  pass  when  stock 
was  removed,  but  it  was  hard  to  be  told  the  certificate  was  no  good  when  you  were 
alone  and  only  a  horse  to  ride  on ;  he  should  like  this  looked  into. 

It  was  explained  to  the  meeting  that  the  certificate  was  as  good  as  ever ;  that  any 
man,  a  Fingoe,  holding  one  and  riding  ojie  horse  had  no  need  of  a  further  pass,  and 
if  any  case  of  imprisonment  took  i)lace,  and  the  circumstances  'fully  rex>orted  to  the 
superintendent,  the  matter  would  be  laid  before  the  Government  and  put  right ;  but 
that  in  the  removal  of  stock  the  pass  was  a  safeguard  to  them. 

Pamhani  said  he  wished  he  could  strengthen  the  words  spoken  by  James;  he  was  glad 
the  branding  was  not  done  in  these  locations ;  he  was  glad  to  hear  tho  Superintendent 
was  opposed  to  it,  and  had  opposed  it ;  he  woidd  be  built  up  to  keep  it  out ;  he  (Pam- 
bani)  would  brand  his  o^vn  stock  with  his  own  mark ;  he  liked  that ;  aU  the  people 
\  woidd  do  that  if  told  to  do  so,  but  he  coidd  not  have  Government  mark  on  his  stock; 
iho  Government  had  told  them  to  buy  guns,  but  the  Qt)vermnent  had  taken  them 
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away  again;  if  a  Govoninieut  mark  went  on  to  his  stock,  they  woidd  bo  Government 
property  too,  and  they  coidd  come  and  take  his  cattle  as  well  as  his  gims ;  the  Govern- 
ment wanted  them  to  be  happy  and  contented ;  this  thing  was  ^vrong ;  they  were  not 
men  ;  they  never  had  been  as  far  as  the  Government  went ;  they  were  children,  and 
the  Government  ought  to  see  what  was  bad  for  their  children. 

Zulu  (chief) :  All  these  wonls  were  liis  words ;  he  had  no  more  to  say;  they  did 
not  want  change. 

Xaymipi  (chief) :  He  was  quite  satisfied ;  he  thought  some  provision  shoidd  havf 
been  made  for  the  wives  of  a  man  when  the  survey  was  made ;  when  mon(?y  was 
wanted,  the  houses  of  all  the  wives  were  found  out,  but  no  land  was  given  th(*m. 

He  was  reminded  that  the  Government  did  not  give  lands  to  women,  but  as  ho 
knew  it  had  been  the  objec*t  of  the  Land  Commission  to  provide  for  a  man  and  his  son« 
in  dealing  out  the  land,  and  though  the  women  had  not  land  their  sons  liad. 

It  was  then  luianimously  resolved  that  the  Superintendent  shoidd  express  these 
views  to  the  Commission,  and  at  the  request  of  the  Superintendent,  three  men  were 
appointed  to  assist  him  in  answering  the  questions  put  by  the  Commission.  Tlie  whole 
meeting  was  in  perfect  unanimity,  the  utmost  good  feeling  prevailed,  and  a  perfect 
accordance  inside  and  outside  the  meeting  to  have  no  change  from  Colonial  Law,  save 
in  the  two  matters  mentioned,  \\z.  :  the  guns  and  the  branding. 

17.  I  would  repeal  the  Branding  Act,  or  amend  it  by  requiring  each  stock-holder  to 
brand  with  his  own  mark  and  register  the  same.  I  would  repeal  the  Disamuiment 
Act,  or  amend  it  by  making  it  apply  only  to  disaffected  tribes.  Both  these  Acts  are 
veiy  obnoxious  to  natives,  and  especially  to  Fingoes,  who  look  upon  themselves  as 
Colonists. 

18.  I  think  for  all  natives  local  authority  is  of  more  value  and  efficacy  than  at  a 
distance,  and  local  rides  for  all  minor  matters  better  than  a  general  law. 

19 — 20  The  magistrate  is  the  best  administrator  of  Criminal  Law  in  the  Colony;  but  I 
would  suggest  that  in  all  large  towDS  there  should  be  a  Native  Office  with  its  magis- 
trate for  native  cases.  Native  cases  are  slow  and  take  time.  Natives  complain  that 
they  are  kept  for  days  waiting  or  cannot  get  a  patient  hearing.  If  they  are  heard  by 
the  one  magistrate  of  a  town,  the  European  work  suffers,  and  it  would  be  far  better 
if  there  was  a  native  coiu't  in  all  towns  which  have  much  to  do  with  natives.  I  would 
give  all  superintendents  of  large  locations  certain  magistenal  powers.  "With  regard 
to  juries,  nothing  can  be  better  than  the  old  English  method. 

In  civil  cases,  such  as  Act  No.  18,  1864,  I  have  long  employed  a  juiy ;  that  is, 
selected  a  certain  number  of  old  men  to  sit  and  hear  the  case,  and  then  pass  their 
opinion.  I  also  allow  both  plaintiff  and  defendant  to  employ  counsel,  or  some  one  to 
talk  for  them.  Native  juries  shoidd  only  advise,  as  they  are  apt  to  be  hard  in  tlieir 
judgments. 

21 .  Cannot  give  an  opinion. 

22.  I  woidd  retain  headmen  as  wo  have  them  in  these  locations — not  as  paid  men, 
I  would  allow  them,  and  do  allow  them,  to  settle  any  civil  cases  arising  in  their  own 
blocks,  or  to  assist  if  called  in  by  the  headmen  of  another  block,  subject  to  appeal  to 
me  or  the  magistrate  ;  but  I  do  not  trust  them  with  offences,  nor  allow  them  to  try 
such  cases. 

23—  26   I  do  not  think  the  sj^oor  system,  &c.,  suitable  to  the  Colom*. 

27.  I  would  not  allow  any  chief  in  the  Colony  to  exercise  judicial  functions  as  far  as 
criminal  law  is  concerned,  nor  any  other  tribunal  than  the  one  we  have. 

28.  With  regard  to  circumcision,  I  do  not  see  that  it  can  bo  made  an  offence.  It  is 
as  much  a  custom  with  the  natives  as  with  the  Jews.  We  allow  the  Jew  that  jn-ivi- 
lege,  we  ought  to  allow  the  native.  The  way  I  have  dealt  with  it  since  the  land  has 
been  surveyed  is  as  follows : — I  do  not  allow  huts  to  be  built  on  the  commonage  for 
that  purpose ;  I  allow  no  congregating  of  boys  for  that  purpose  ;  if  a  boy  is  found  off 
his  father's  erf,  he  is  in  danger  of  apprehension  as  a  public  nuisance  ;  any  hut  built 
for  that  j^urpose  is  broken  down.  1  have  found  this  plan  a  check  to  the  heathen 
accompamment  of  circumcision ;  still  they  circiuncise,  and  many  go  into  the  Ti*anskei 
to  perform  the  rite.  Intojane  might  be  made  an  offence,  and  should  be,  as  it  is  very 
demoralising  and  practised  much  to  the  disgust  of  the  Christian  portion  of  the  natives. 
Moral  teaching  aoes  not  touch  that,  as  it  is  practised  by  those  who  have  no  morals. 
I  would  make  large  beer-drinking  parties  an  offence  when  the}'  become  a  nuisance  to 
the  public. 

29 — 30  I  would  not  alter  the  present  criminal  code  of  the  Colony ;  if  a  native  did  not 
like  it  let  him  leave  the  Colony ;  but  I  am  satisfied  our  criminal  code  is  less  severe 
than  their  own. 

I  would  not  advise  a  civil  c  ode.  Cu'cumstances  arise  in  their  cases  which  no  hand  and 
foot  rule  can  touch,  and,  I  tliink,  magistrates  could  be  left  to  decide  on  the  merits  of 
the  case.     I  am  sure  the  people  of  these  locations  do  not  wisli  for  any  change  in  this 
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Tray.  What  is  necessary  is  that  the  superintendents  should  be  invested  with  civil 
power  in  order  to  enable  them  to  carry  out  a  judgment,  or  cause  an  appeal  to  a  higher 
court  within  a  certain  time. 

40.  I  would  recommend  that  Special  Justices  of  the  Peace  should  have  power  to  act 
under  the  Master  and  Servants  Law. 

41.  Majority  in  men,  circumcision    in  women,   puberty.     In  these  locations  much 
the  same  as  among  Europeans. 


MAEEIAGE  AND  INHERITANCE. 

1 .  Most  undoubtedly.  Christian  missionaries  have  not  laboured  in  vain,  and  the 
polygainist  stands  more  in  dread  of  the  influence  of  the  missionary,  or  rather  the  true 
preaching  of  the  Gosi)el  is  likely  to  exert  over  his  wives,  than  the  British  Government. 

2.  To  Gospel  preaching.  I  have  known  men  whose  hearts  have  been  touched  by 
the  same  to  put  away  as  many  as  three  wives,  and  behave  in  an  honourable  way  by 
providing  for  them  or  making  them  a  fair  allowance  of  his  g^ds. 

0.  I  cannot  answer  for  any  churches  except  the  two  in  these  locations.     A  man 

making  a  profession  of  religion  is  expected  to  have  only  one  wife  before  he  can  become 
a  mcmDer  of  the  church,  and  also  to  marry  one  wife  according  to  the  law  of  the  Colony 
as  soon  as  possible. 

4.  In  the  Wesleyan  chui'ch  a  polygamist  seeking  admission  to  membership  would 
be  required  to  show  his  sincerity  by  putting  all  wives  away  but  one.  A  member 
taking  a  second  wife  would  at  once  be  expelled.  While  the  former  case  seems  a 
hai*d  one,  I  am  of  the  opinion  that  in  the  Colony  we  have  no  right  to  acknowledge 
polygamy  in  any  way  whatever.  If  we  do  so  with  native  colonists,  we  ought  to  with 
European  also,  and  turn  South  Africa  into  a  second  Utah.  I  hold  that  by  a  wise  and 
judicious  arrangement  of  laws  this  matter  will  and  must  put  itself  right.  This  will 
be  referred  to  again. 

5.  Only  from  want  of  means  in  heathen  cases. 

6.  I  am  inclined  to  think  there  is  reason  in  both  views.  In  many  cases  I  f oimd  the 
highest  bidder  has  won  the  game.  In  the  latter  view  I  have  found  that  the  woman 
has  a  jK)or  chance  of  gaining  any  benefit  by  the  settlement,  if  it  is  one,  as  the  father, 
or  guardian,  often  i)ays  out  the  cattle  given  for  a  wife  for  himself,  else  the  cattle  have 
died,  and  there  is  nothing  left ;  or  if  the  father  dies  the  son  or  heir  will  not  g^ve  them 
up.      The  consideration  of  many  cases  has  confirmed  me  in  these  opinions. 

T.  In  nine  cases  out  of  ten  in  which  I  have  had  to  do  with  the  woman  is  not  con- 

sulted. 

B.  Many  cases.      Only  last  week  a  legal  marriag:e  was  contracted  ;  the  girl  had  re- 

fused the  man  ;  she  was  beaten  by  her  brothers,  then  submitted.  At  the  altar  she 
did  nothing  but  weep,  she  would  not  even  walk  out  of  church  with  her  husband,  yet 
was  afraid  to  say  to  the  minister  she  would  not  have  the  man  they  were  forcing  upon 
her. 

One  case  I  had  to  do  with,  the  father  nearly  strangled  his  first  daughter  because 
she  would  not  have  the  man  who  had  paid  for  her.  The  second  daughter  was  forced 
upon  another  old  man,  and  was  afraid  to  resist,  after  seeing  what  had  been  done  to 
her  sister,  but  at  the  end  of  the  yeai*  left  the  man,  and  wished  the  man  to  have  the 
cattle  back  he  had  paid  for  her,  but  the  law  decided  against  her. 

Another  case.  A  g^l  was  most  brutally  beaten  by  her  relations,  conveyed  by 
force  to  the  hut  of  the  man  they  wanted  her  to  have ;  again  beaten  by  him  liecause 
she  would  not  lie  with  him,  made  her  escape  to  the  mountains,  stayed  there  till 
nearly  starved,  went  back  to  her  kraal,  was  again  beaten  and  taken  back  to  the  man ; 
this  time  she  was  so  sick  she  could  not  get  away,  but  when  better  took  refuge  with 
the  minister  of  Hackney,  who  reported  the  case  to  me.  I  took  the  girl  into  my  own 
house,  prosecuted  the  relations  and  the  man,  and  got  them  fined  and  imprisoned  for 
three  months. 

9.  Not  in  these  locations.      The  men  complain  that  the  English  have  made  the 

women  lazy,  and  they  (the  men)  have  to  work.  The  agiicultural  labour  is  mostly 
done  by  the  men. 

*0.  In  many  houses  that  I  know,  the  woman  is  the  better  man,  and  now  that  wife 

beating  is  put  down,  I  think  the  women  stand  i)retty  equally  with  the  men. 

11.  Means  seem  the  only  limit,  but,  with  the  exception  of  a  few  heathens,  polygamy 

is,  I  think,  dying  out  in  these  locations. 

12*  No  rules  that  I  know  of.      It  does  happen  so  in  a  few  cases,  but  they  are  the 

plague  of  their  life  and  generally  run  away. 

jj»^  13.  I  am  not  aware. 
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15.  Diiring  the  life  of  the  father,  absohitely  to  him.  He  is  responsible  to  his 
daughter. 

16.  Yes.  A  case  was  settled  by  me  some  years  ago  of  the  kiud.  It  was  an  open 
case  of  second  disposal ;  the  man  was  adjudged  to  return  the  cattle.  Ho  would  not, 
and  at  last  fled  from  the  locations  to  avoid  the  judgment.  The  ease  was  again 
prosecuted  in  the  Kafirland  courts,  and  he  has  been  compelled  to  re-pay  the  cattle  with 
the  increase. 

17.  By  no  means,  not  in  any  shape  or  form. 

18.  I  do  not  think  any  woman  shoidd  be  compelled  to  fulfil  a  contract  made  without 
her  consent,  but  there  should  be  power  with  all  native  courts  to  compel  the  restora- 
tion of  cattle  when  the  contract  cannot  be  fulfilled,  but  I  think  it  a  blot  on  our  legal 
system  that  courts  of  justice  should  entertain  cases  arising  out  of  ukulobola  and 
polygamy. 

20.  Do  not  know  any  such  system  in  these  locations,  though  I  do  kn(tw  that  all 
fathers,  even  Christian  men,  expect  somethuig  for  their  daughtei*8. 

21.  Do  not  think  so. 

22.  Can  be  best  answered  by  those  who  live  in  Kafirland ;  have  to  do  mostly  with 
legal  marriages. 

23.  Not  that  I  know  of,  but  think  there  ought  to  be.  I  would  legalize  all  thoroughly 
proved  native  mai-riages  after  native  custom  up  to  the  end  of  say,  1881  ;  after  that  I 
would  only  legalize  one  wife,  and  acknowledge  her  children  only  as  inheritors.  A 
man  might  many*  by  what  law  he  liked,  but  he  should  be  obliged  to  legalize  one 
woman.     This  law  would  deal  a  death-blow  to  jwlygamy. 

24.  Both  are  evils  every  good  Citovemment  will  seek  to  put  an  end  to,  and  our  own 
superior  courts  should  not  recognize  them.  But  if  we  legalize  past  native  marriages, 
it  will  be  necessary  for  some  time  to  come,  that  magistrates,  and  especially  native 
magistrates,  should  have  a  code  of  rules  (one  code)  whereby  to  settle  more  by  arbitra- 
tion than  law,  the  disputes  which  must  for  a  long  time  to  come  arise  out  of  such  a 
state  of  life. 

27.  As  far  as  I  can  ascertain,  the  chief  or  headman  had  no  right  to  distribute  pro* 

property  imless  chosen  by  the  man  during  his  lifetime.  The  owner  of  the  property 
generally  looked  to  his  nearest  relative  to  see  to  this.  The  rights  of  the  different 
houses  seemed  to  have  been  clearly  defined  during  lifetime,  and  such  house  could 
put  in  no  claim  on  another  house's  property.  The  eldest  son  of  the  first  house 
seems  to  have  claimed  all  property  left  to  his  father,  either  by  grandfather  or  grand- 
mother, at  his  father's  death,  the  father  providing  for  each  house  as  he  got  it. 

26.  Partially  fair.  If  a  woman  is  left  a  widow,  and  is  too  old  to  marry  again,  she  has  a 
say  in  all  that  concerns  the  proi^ertj*  left  by  her  husband  and  the  dis][>osal  of  her 
children.  If  she  is  young  and  marries  again,  the  property  and  children  pass  ab- 
solutely to  her  late  husband's  nearest  relative,  and  she  has  nothing  more  to  do  with 
either.  But  there  are  adverse  opinions  and  judgments  as  to  this  custom  or  native  rule. 
A  woman  residing  in  this  location  lost  her  husband  ;  she  had  two  girls,  and  some 
property ;  she  returned  to  her  father's  kraal ;  the  elder  brother  of  her  husband  was 
left  in  charge ;  a  younger  brother  sued  the  elder  one  in  one  of  the  Kafirland  courts 
for  possession  of  the  girls  ;  he  gained  the  case,  but  the  mother  refused  to  give  up 
possession.  As  they  lived  in  this  location,  I  was  indtten  to  to  enforce  judgment.  As 
both  mother  and  girls  (over  17)  refused  to  go,  and  as  I  know  of  no  power  in  the 
Colony  to  make  people  go  where  they  did  not  wish  to,  I  did  nothing  in  the  matter, 
and  the  magistrate  of  the  district  would  not  interfere.  I  hear  different  customs  pre- 
vail in  different  tribes,  and  while  their  custom  of  settling  succession  is  open  to  abuse, 
it  is  simple  and  they  understand  it. 

27.  Because  it  is  so  little  known.  Since  I  have  been  appointed  to  settle  estates 
imder  that  Act,  I  have  an'anged  the  succession  of  property  in  many  cases,  and  in* 
volving  hundreds  of  poimds  worth  of  property  ;  in  every  case  but  one  to  the  satisfac- 
tion of  the  parties. 

I  think  one  code  of  niles  on  this  subject  should  be  adopted  and  embodied  in  the 
Act,  and  I  am  certain  that  it  woidd  be  gladly  accepted  and  used,  if  made  known. 
Ijast  week  I  settled  a  case  under  this  Act  which  Zulu  and  the  headmen  of  Ox  Kraal 
coidd  do  nothing  with.  A  case  in  which,  at  least,  £350  worth  of  pro2>erty  was  con- 
cerned. 

28.  The  Act  is  a  good  one,  but  not  generally  imderstood.  As  I  said  above,  if  a  code 
of  laws  were  embodied  in  the  Act,  and  every  native  magistrate  directed  to  make  the 
Act  generally  known,  I  think  it  would  be  largely  used.  But  I  woidd  suggest  that 
some  provision  be  made  in  the  Act  to  enforce  a  judgment  when  given,  or  compel  an 
appeal  to  the  superior  court  before  a  certain  time. 
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29.  I  would  make  the  machinery  by  which  native  estates  are  settled  as  pimple  ai 

possible.  They  do  not  understand  death  notices,  inventories,  or  Master's  letters.  I 
would  invest  every  native  magistrate  with  the  powers  of  Master  in  his  own  district. 
I  require  every  death  to  be  reported  to  this  office.  I  enquire  into  his  condition  of 
life,  &c.  I  have  divided  property  at  the  request  of  the  family,  and  appointed  a 
guardian  to  the  same.  But  I  would  make  this  legal,  and  require  it  to  be  done  in 
oveiy  case,  and  the  deed  of  settlement  re^stered  in  the  magistrate's  office.  Here  tlie 
Act  would  come  in  and  save  much  litigation,  as  it  should  be  settled  at  once. 

.30.  I  do  not  think  a  fair  iudgment  can  be  given  as  to  the  fate  of  Act  No.  18, 

1864.  It  has  not  been  fairly  known  or  made  known.  I  believe  it  to  be  good  and 
suitable. 

.31.  I   do   not  think  such  a  case   as  the  one  refeiTod  to  can  with  propriety  be 

sanctioned  by  a  British  Colony,  and  think  a  clause  should  be  added  to  Act  No.  18  of 
1864,  providing  that  the  widow  or  widows  should  have  some  allowance  out  of  her 
Imsband's  estate,  siiid  allowance  to  be  settled  by  the  administrator — according  to  age 
— as  their  women  are  often  put  to  great  straits  and  are  often  dependent  on  tSe 
4»aprice  or  tender  mercies  of  the  heir.  I  believe  the  repi'csentation  in  the  question 
as  to  women  is  practically  correct. 

32.  I  do  not  think  so  in  these  locations.     The  tending  towards  Colonial  law  gets 

stronger  every  year.  They  say  our  law  (that  is  Euglish  law)  is  not  so  oppressive 
as  theirs. 

34.  Very  seldom  among  the  people  I  know. 

37.  I  have  already  I'cf erred  to  this  in  my  answer  to  No.  23.     I  would  legalise  all 

proved  native  marriages  to  a  certain  date  ;  after  that  ohly  one.  In  the  first  instance  1 
would  make  all  the  children  inheritors.  In  the  second  mbtance  only  the  children  of 
the  legal  wife.  I  would  pimish  any  native  who  contracted  a  second  marriage 
(defining  what  constitutes  a  native  maniage),  the  first  wife  being  alive,  in  the  same 
way  as  an  Englishman  would  be  punished. 

39.  I  do  not  thinkit  would  bo  wise  to  legislate  on  ^'ukulobola,"  legislate  against  it.  It  will 
still  be  practised,  though  not  allowed  among  Christians.  I  know  it  is  practised  in  nine 
cases  out  of  ten  on  the  sly.  If  you  legislate  in  its  favour,  a  whole  host  of  evils  will 
become  law.  I  look  ux>on  it  as  one  of  those  things  which  is  best  left  to  itself.  A  non- 
acknowledgment  of  it  in  our  courts  would  be  the  best  remedy  for  it,  as  that  would  hare 
a  direct  effect  iix)on  the  women,  who,  I  think,  are  the  best  to  put  this  matter  right. 

40.  Inheritance  is  amore  serious  matter.  The  people  of  these  locations  are  fast  acquiring 
property;  they  ore  landed  proiirietors.  As  I  have  stated  above,  Act-  No.  18  ex- 
tended or  added  to  is  sufficient  to  meet  all  the  requirements  for  a  generation  or  two, 
and  any  legislation  on  this  iK>int  which  is  simple  but  effective  will  De  a  great  boon. 
I  am  generally  getting  the  old  people  to  make  wills,  and  have  been  made  the  guordiai 
of  the  same.  This  is  a  matter  m  which  the  Government  has  taken  the  initative,  and 
it  should  complete  the  work.  Having  made  these  people  what  they  are,  I  think  we 
are  bound  to  see  that  the  laws  of  inheritance  are  clearly  defined,  or  we  shall  have  tie 
next  generation  upon  us  as  a  discontented  troublesome  lot. 

41.  Polygamy  is  an  obstacle  to  civilization.  It  absorbs  females  who  would  other- 
wise be  the  wives  of  jioorer  men,  and  jwrhaps  who  are  liked  better.  It  links  youj^ 
girls  to  old  men  against  their  wish,  and  a  polygamous  kraal  is  a  hot  bed  of  iD 
heathen  customs  and  abominations.  It  opposes  the  missionary  and  Europeu 
clothing.  Nothing  good  can  be  done  with  either  man  and  woman.  The  onlj 
arguments  I  have  heard  advanced  in  its  favour  are: — It  makes  a  man  great;  it 
enables  him  to  get  a  lot  of  land ;  he  himself  has  less  work  to  do ;  he  can  get  a  lot  of 
saleable  articles,  and  be  much  coveted  for  his  daughters. 

42.  Very  good  effect  in  these  locations.     It  is  much  lessened. 

43.  Much  the  same  here  as  amongst  Europeans,  only  that  they  seem  often  to  be  too 
much  for  their  parents. 

44.  I  know  of  no  law  I  could  recommend. 

45.  Yes.  If  a  man  likes  before  his  death  to  divide  his  own  property  he  can  do  it 
Though  I  have  had  to  do  with  a  case  where  it  was  opx)Osed  by  the  survivors. 

46.  I  am  sure  of  it.  Case  1. — A  woman  nuirries,  has  two  sons ;  her  husband  dies; 
8lie  contracts  asocond  marriage,  has  another  son ;  her  mother  adopts  the  last  son; 
the  woman's  father  dies  and  loaves  some  stock  to  his  wife  for  her  support ;  she  goes 
to  live  with  her  daughter  and  dies  there,  having  first  left  what  property  she  had  to 
her  grandson  she  had  adopted.  The  two  sons  by  the  former  marriage  claim  this  rtodfi 
30  head  of  cattle,  1 50  sheep,  6  horses,  the  increase  of  some  years.  The  mother  resifltt 
the  claim ;  the  case  goes  before  the  chiefs ;  the  sons  will  not  give  up  the  stock ;  it  is  re- 
ferred to  me.  I  settle  it  under  the  said  Act,  and  the  woman  gets  her  property  or  koUs 
it  in  trust  for  the  son  to  whom  it  was  g^ven.  Case  2. — ^A  man  has  two  sons  befo« 
marriage ;  he  then  legally  marries  her ;  she  dies  ;  before  he  dies  he  divides  his  pw- 
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]»ert3'  between  the  two  boys,  giving  tlie  youugor  more  than  tlie  elder,  each  liave  tlieir 
mark ;  after  their  father's  death  the  boys  live  witli  their  uncle  ;  then  the  younger  son 
dies,  and  the  elder  son  claims  his  bi\>ther's  pcn-tion  ;  the  uncle  holds  fast  the  stock ;  it 
is  refen*ed  to  me.  Under  the  Act  I  decide  in  favour  of  tlie  elder  son ;  the  uncle 
opposes  on  the  ground  that  he  is  not  his  brother's  son  ;  this  is  disi)roved  by  afiidavits 
taken  in  Kafirland.  Still  there  is  no  provision  in  the  Act  for  the  officer  to  enforce  his 
judgment.  I  might  add  to  these  cases  to  sliow  tliat  it  works,  but  think  these  will 
suffice. 

•17.  I  should  think  the  fact  of  making  one  wife  legal  should  shut  out  all  inheritors 

save  her  own  children ;  he  should  provide  for  the  other  folk  before  that  Act. 

48.  Most  decidetlly,  place  him  on  the  same  footing  as  any  other  man  in  the  Colony. 

51.  Already  answered  under  (piestitm  29. 

52.  I  would  not  touch  it  in  any  shape  or  form.  I  ma\'  have  remarked  that  among 
the  Fiugocs  here  there  seems  a  difference  of  opinion  as  to  lobola.  Originally  it  was 
looke<l  up  to  as  a  token  of  a  bond  or  agi-eement  made  between  the  two  contracting 
parties,  so  much  so  that  a  Kafir  hoe,  or  even  a  handkerchief,  has  been  given  when  the 
man  was  too  poor  to  give  anything  else.  By  some  it  is  called  the  middle  pole  of 
the  marriage  hut,  by  others  a  pledge  of  friendship  on  the  part  of  the  suitor's  kraal 
to  the  ki*aal  fix)m  which  the  girl  is  to  come ;  others  that  the  woman  does  not  look 
upon  herself  as  a  wife  unless  lobola  has  been  given  ;  but  I  have  had  to  do  with  many 
eases  where  lobola  has  been  given,  and  the  parties  acknowledge  that  it  is  not 
marriage.  Others  again  argue  that  if  "  ukulobola"  is  done  away  with  theii'  is  no 
safety  for  their  girls ;  every  fellow  would  be  after  them,  and  use  them,  and  the 
parents  will  get  nothing. 

At  this  i>oint  I  would  suggest  that,  if  possible,  some  law  in  accordance  with 
native  custom  should  be  made.  In  the  early  days  of  Fingoe  life  I  am  told  that 
the  punishment  for  fornication  was  death.  That  later  on  such  care  was  taken  of  the 
girls  that  such  a  thing  was  hardly  ever  known,  and  if  such  a  case  did  occur  it  was 
punished  by  a  heavy  fine.  Now  these  cases  are  very  common,  and  there  is  no  redress, 
only  for  rape  or  force.  To  put  a  check  to  this  evil  which  the  people— the  old  x)eople — 
much  deplore,  I  would  suggest  that  every  such  («se  should  be  punished  by  native 
law.  The  kraal  of  each  party  should  be  made  responsible,  and  both  parties  fined — 
half  the  fine  to  go  to  the  Government  and  half  to  the  parents  of  the  girl  if  she  is  in 
the  family  way.  All  decent  men  wish  for  this.  I  am  sorry  to  say  that  among  the 
yoimg  people  moi^alit}'  does  not  ride  high ;  the  parents  say  because  there  is  no  power 
to  pimish. 

I  append  to  this  paper  the  copy  of  a  petition  forwarded  some  yearn  ago  to  the 
Ilonourable  C.  Brownlee  on  these,  or  some  of  those  subjects,  but  which,  unfoi'tunately, 
was  not  taken  any  notic3  of.  Sets  of  rides  and  rogidations  have  also  been  sent,  but 
have  shared  the  same  fate : — 

o  the  Honourable  Chirks  Brotcnlee,  Enq,^  Sccrvdirt/  for  Xatt'vc  Affairs,  Cape  Town, 

Petition. 

Wc,  the  undersigned  native  inliabitants  of  the  Kamufitone  and  Ox  Kraal  locutions, 
and  members  of  the  two  Mission  Churches  of  Kamastoue  and  Hackney,  desire  very 
rcsi>ectfiilly  to  make  you  acquainted  with  our  wishes  in  regard  to  polygamy  and 
many  other  Kafir  customs  equally  injurious  to  morality. 

1st.  We  wish  to  see  polygamy  utterly  stamped  out  together  with  its  attendant  evils. 

"We  had  a  rule  of  our  own  by  which  we  did  not  allow  men  to  have  two  wives  on 
mission  stations.  But  now  individual  allotments  have  been  given,  without  the 
assistance  we  pray  for  from  the  Government,  we  are  powerless  to  i>revent  it. 

2ud.  We  wish  to  see  all  Kafir  customs,  which  retard  the  progress  of  tlio  Gospel,  and 

do  hurt  to  our  young  people,  entirely  abolished. 

Without  the  strong  arm  of  the  Governniejit  to  lean  upon,  we  are  here  also  power- 
less, and  pray  for  help  to  put  these  things  down. 

3rd.  Your  petitioners  pray  you  to  cause  that  the  rides  and  regulations  long  since  for- 

warded to  the  Government  mny  be  assented  to  and  put  in  force  by  His  Excellency 
the  Governor's  command,  so  that  our  magistrate*  may  have  power  to  punish  evil-doers, 
and  carry  out  our  wislies  in  the  good  government  of  the  locations. 

4th.  The  Government  has  been  good  enough  to  give  us  our  lands ;  we  wish  to  keep  them 

clean  ;  but  already  some  say  **  I  am  on  my  own  land  now,  what  can  you  do  ?"  and 
there  is  no  law  to  help  us.  Knowing  your  desire  for  the  welfare  and  progress  of 
the  native  races  in  tnis  Colony,  we,  your  humble  petitioners,  beg  your  considerate 
attention  to  these  things 

And  wc  will  ever  i>ray, 
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LAND  TENURE. 

1  — 1  Muy  !)(»  aiiswcrod  g^euerally  by  iiic  ;  before  the  survey,  the  chief  or  lieaihjian, 
assisted  by  one  or  Iavo  old  men  used  to  give  out  lauds.  I  do  not  think  fixed  bounda- 
ries cxinted.  As  I  had  iKjt  much  to  do  with  land  in  those  days,  I  do  not  know  much 
iibout  these  things. 

5.  I  do  not  know  about   disputes  between  separate  tribes,  but  I  do  know  that  iu 

th(^so  locations  dij>putes  about  land  and  their  boundaries  have  almost  ceased  since  tlip 
.siuv'\v,  and  that  boundaries  and  beacons  are  taken  gi'eat  care  of.  I  have  very  littlo 
(rouble  in  this  way, 

0.  T  liave  had  a  good  o2)portunity  of  marking  the  system  of  iudi^'idllal  tenure.    I 

know  of  no  sales  since  the  survev. 

7.  A  great  antipathy  exists  in  the  native  mind  to  the  admission  of  Europeans  into 
the  locations,  and  offers  of  purchase  have  been  rejected.  I  do  not  think  Europeau 
and  native  residents  work  well  together  in  one  location. 

8.  Not  prepared  to  answer  tliis  question. 

1).  T  am  strongly  of  opinion  that  it  is  the  best  way  of  settling  natives  iji  the  colony, 

if  we  wish  to  checli  their  roving  propensities;  reasons  for  this  opinion  will  be  given 
further  on. 

10.  I  shoidd  think  so,  and  the  township  shoiUd  be  the  seat  of  magistracy. 

11.  I  am  not  in  favour  of  mixing  up  natives  and  Europeans.  A  low  class  of  Eui»- 
pt'ans  geneially  find  their  way  into  these  places,  and  their  morals,  not  being  of  tho 
best,  arii  too  often  adopted  by  the  native.  If  the  Euroi>ean  is  rich,  liis  stock  is  t<j«j 
often  a  temi)tation  to  the  native  or  an  opi)ression  to  him.  These  locations  are  entlTely 
surrounded  l)y  European  fannins,  and  I  think  a  s^-stem  of  give  and  take,  as  far  as 
gi\!ss  is  concerned,  is  adopted.  I  hear  very  foAv  complaints  from  the  farmers.  I 
know  some  of  the  fanners  imj^ound  tin?  Fingoes'  stock  when  they  trespass,  but  tin* 
Fingo  is  often  much  too  careless  about  the  rights  of  mine  and  thine. 

12.  Aery  litth*  excei)t  in  general  oversight  of  his  own  immediate  locality.  I  would 
allow  him  to  receive  reports  of  offences  or  disputes  among  his  people,  and  oveninquir»* 
into  the  case.  If  the  matter  was  a  trivial  affair  he  might  settle  the  disinite,  but  in  tli»' 
matter  of  crime  or  offence,  or  a  dispute  involving  tmy  serious  interests,  lie  should  have 
no  power  to  settle  the  case  till  he  had  reported  the  whole  matter  and  consulted  with 
the  officer  in  charge,  liy  allowing  them  to  settle  serious  matters  themselves  we  set  iiji 
in  the  cohmy  a  number  of  coiurts  in  opposition  to  the  colonial  courts,  and  if  the  i^mty 
judged  is  not  jdeased  and  aj^peals  to  an  agent,  and  the  case  comes  before  a  magis- 
trate and  the  chiefs  decision  is  reversed,  he  (the  chief)  is  placed  in  a  WTong  jioeitiou 
with  his  people. 

13.  I  would  provide  for  the  chiefs  as  we  have  done  in  these  locations — each  cliiff 
Jias  a  grant  ox  a  farm  of  1,000  acres,  A\'ith  full  riui  of  grazing  ground  throughout  the 
block  or  sub-location  in  which  he  resides.  In  the  colony  there  shoidd  be  no  chiefs. 
If  tlio  peoj^lc  wish  to  retain  them  let  them  move  out. 

11.  T  Avould  place  native  titles  on  the  same  footing  as  European  titles,  were  it  not 

that  it  woidd  seriously  interfere  with  the  good  and  orderly.  I  know  many  men  have 
accepted  gi'ants  simph'  to  make  money  out  of  them,  but  if  they  were  allowed  to  sell 
to  any  one  it  would  seriously  perplex  those  men  who  have  made  up  their  minds  to 
stick  to  tlieir  gi-ound.  If  lots  were  sold  h<re  to  Eiux)peans  this  class  of  men  would 
be  gradually  eaten  out  and  compelled  to  leave. 

10.  T  Avoiild  not  restrict  the  sale  of  land  altogether,  but  woidd  insert  a  condition  on 

tin*  titles,  that  if  a  man  wishes  to  sell  his  lots,  he  shall  first  make  his  determination 
known  to  the  grantees  of  tlie  sub-location  in  which  he  resides,  giving  them  a  certain 
time  to  purchase  at  fair  valiuition.  If  at  the  expiration  of  the  time  fixed  none  of  tin.' 
said  grantees  are  ready  or  willing  to  buy,  tlie  owner  shoidd  be  at  liberty  to  go  outside 
the  loeations  and  find  a  purchaser. 

IG.  The  titles  should  show  that  mortgage  is  not  acknowledged  at  all;  mortgage 

would  be  worse  than  sale,  as  it  coidd  be  done  without  knowledge  of  the  other  grau- 
tees.  Anyone  lending  nnjncy  on  a  native  location  titld  shoidd  Know  that  he  does  it 
at  his  o^rn  risk  without  chance  of  recovering  by  law. 

17.  I  think  with  the  above  clauses  added,  the  resti'ictions  in  the  Kamastone  titles 
are  sufficient ;  that  is  if  it  is  wished  that  the  people  shoidd  retain  the  ground  granted 
to  tin  in.     If  not,  then  remove  every  hiinlrance  to  a  free  sale-. 

18.  From  C  to  8  acres  for  the  head  of  the  family,  and  6  acres  to  each  of  liis  soDi> 
able  to  work.     Tln^se  locations  run  out  about  80  morgen  a  man,  grazing  and  arable 

laud. 

19.  I  «lo  not  think  so,  the  good  and  orderly  woidd  be  ghxd  of  them. 

20.  It  might  be  tried,  but  I  am  afraid  it  would  not  work  and  might  press  hard  upja 
the  poor  man  who  eoiUd  not  do  so,  and  wished  to  keep  his  hmd. 
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21.  I  woiild  make  evuvvtliiii^  counoctt'd  witli  udtivo  titles  as  siinjdo  as  j^ossible,  and 
have  all  things  conuocted  with  natives  carried  ou  in  i;Oj)arate  offices.  1  woidd  liavo 
their  titles  made  as  legal  as  possible. 

22.  I  would  enable  the  heir  of  a  deceased  native  to  receive  the  land,  or  title  to  it, 
upon  tlie  registration  of  his  name  and  proof  that  he  is  the  hiwful  luir,  and  tlie  pay- 
ment of  some  nominal  amount. 

23.  I  have  not  obs€*rved  anv  reluctance  to  take  individual  title — rather  the  other 
wav. 

24.  I  do  not  think  that  the  present  price  of  titles  in  these  locations  is  thought  too 
much.  £2  10s.  cannot  be  too  much  for  any  man  to  i^ay  for  so  groat  a  ri;>'ht.  As 
stated  in  my  superintendent's  paper,  the  way  of  acting  in  the  ])ast  has  hhidorcd  tlio 
issue  of  titles  hero,  aiwl  T  adAnsc  one  strong  d'H-isive  word  fi'om  tlio  (Ti)\'ernin«nt  a«^  t<» 
a  positive  charge. 

What  1  do  tliink  excessive  is  the  3'early  (|uitreut  charge — fiftc<ni  shillings,  and 
stam2)s  sixpence.  The  quitrent  should  have  remained  at  the  old  ju'ici*  of  10s.  with 
stamps.  This  may  have  had  a  little  influence  in  hindering  the  redemption  of  titles. 
Had  the  both  lots  been  in  one  title,  a  10s.  stamp  might  have  been  saved.  I  coidd 
advise,  as  a  man  has  two  lots,  two  titles,  and  two  10s.  stam2)s,  ihat  both  titles  should 
be  reckoned  as  one,  and  only  one  10s.  stamp  charged.  But  this  would  bo  another 
change.  It  would  bring  the  titles  down  to  £2  Os.  3d.,  and  also  those  who  had  paid 
£2  103.3d.  would  have  to  get  a  refund.  The  few  discontented  would  still  agitate  and 
say  *^  Wait,  we  will  get  them  for  nothing  directly. 

2.5.  Have  n©  knowledge. 

20.  I3o  not  believe  in  leases  for  natives.     It  will  take  a  long  time  to  educate  them 

up  to  ••  substantial  comi)ensation."  Give  him  his  land  it'  he  is  to  have  it,  and  let  him 
know  that  it  is  his  for  ever,  unless  he  rebels  against  the  Goveniment  which  ;:»'ave  it 
to  Iiim.     I  believe  individual  tenure  to  be  strong! v  conducive  to  lovalt\'. 

22  —  28.  Not  competent  to  pass  an  opinion,  but  think,  from  what  I  know  of  natives, 

that  if  such  a  coiu't  was  established  they  would  find  the  interests  of  natives  in  Lin«l 
Bo  conflicting  and  contradictory  that  the  members  of  that  court  would  he  a^i  speedily 
to  take  refuge  in  a  lunatic  asylum. 

As  I  am  of  opinion  that  the  settlement  of  the  land  tenui'e,  and  fixing,  as  fav  as 
pos^^ible  the  native  to  the  soil,  in  order  to  prevent  his  ro>-ing  propensities,  is  of  more 
value  than  any  other  action  the  GK)vernment  can  take  in  making  them  an  industrious 
and  useful  people,  I  will  conclude  this  jmper  by  some  general  remarks  on  the  same. 

The  people  of  these  locations  were  always  mider  the  impression  that  the  land 
on  which  they  had  been  located  was  to  become  theirs  in  some  way.  For  a  long  time 
the  ideas  as  to  how  it  was  to  become  theirs  were  many  and  vague.  Perhaps  the  pro- 
vailing  one  among  the  heathen  was  that  it  was  to  be  granted  as  a  whole — one  general 
title,  and  then  they  were  to  do  with  it  as  they  thought  best.  I  think  about  the  year 
1872  I  was  the  first  to  trj'  and  get  these  ideas  into  shape,  and  to  make  one  idea  oiit 
of  many.  I  found  the  common  peojde  did  not  hold  with  the  headmen  as  to  a  whole 
grant,  as  the}-  woidd  have  been  at  the  mercy  of  powei-ful  families^  who  woidd  have 
absorbed  the  whole.  Take,  for  instance,  notwithstanding  the  provisions  of  the 
surve}-,  in  one  location,  out  of  a  lot  of  135  grantees,  of  one  family,  51  have  grants. 
Had  tliat  pai-t  of  the  location  been  gi'anted  as  a  whole,  tliat  family  Avould  Iiave  laished 
all  others  out. 

I  held  a  series  of  meetings  with  tlie  people  to  discuss  this  subject,  and  in 
those  meetings  I  was  ably  seconded  by  the  Eev.  C.  Pamla,  a  native  2)reacher,  who 
saw  things  in  their  trua  light  and  set  before  his  coimtrymen  as  a  man  only  could  do 
who  knew  the  value  of  individual  right.  As  the  Government  of  that  day  had  nega- 
tived these  propositions  and  stated  how  the  land  might  become  the  property  of  the 
people,  I  called  a  large  assembly  and  laid  the  case  before  them.  The  meeting  was  a 
large  one  and  a  stormy  one  at  times ;  feeling  ran  high  between  the  people  and  tlie 
old  men.  After  a  long  discusyion  I  called  for  a  division.  All  who  were  in  favour  of 
individual  lots  were  to  follow  me.  I  went  to  some  distance  and  sat  down.  At  first  I 
thought  I  should  be  alone,  but  gradually  one  after  the  other  came,  and  the  upholders 
of  a  \shole  grant  were  left  in  a  miserable  minority,  being  mostly  men  who  had  large 
lands  and  feared  they  should  lose  them.  Strange  to  say,  the  man  who  most  vehe- 
mently opposed  the  individual  grant  wa"^  almost  the  first  man  in  Kamastone  to  take 
up  his  titles  when  they  came. 

After  this  the  Commission  was  appointed ;  the  Commission  met  the  x^c^<^plo, 
and  though  the  opinion  was  varied,  as  it  ever  will  be  on  the  subject  of  land,  suffi- 
cient was  seen  to  comnnoe  the  Commission  that  the  bulk  of  the  peo^de  wanted  indi- 
vidual tenure. 

As  the  locations  had  been  parcelled  out  by  chiefs  under  headmen,  the  first  work 
was  to  define  the  boundaries  of  each  sub-location,  and  now  the  fight  began,  each  one 
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striving  to  overroaeli  the  otlier.  lu  tlio  Kuiruistouo  locutiou  this  part  of  the  businog<t 
Avjis  done  quicldj.  It  luul  heeii  dotidcd  that  a  large  portion  of  Oxkraal  should  l»o 
divided  into  tlu^ee  farms,  to  he?  allotted  to  Zulu,  who  was  acknowledged  the  head 
thief,  iind  his  two  brothers,  hut  when  the  people  under  hini  eamc  to  understand  tliLi. 
they  utterly  objected.  Meeting*  after  meeting  was  held.  Zulu  demanded  his  right,  a« 
a  thief,  to  the  whoh^  as  given  to  his  father.  The  j^eople  said  **The  laud  was  given 
to  us,  not  to  3*ou.  If  left  in  your  hantls  we  shall  not  get  our  rights.  You  luay  lx» 
ehief  still,  but  we  want  our  lands  our  own,  and  we  will  have  them."  The  whole 
matter  was  rcfen'ed  to  the  Government,  an  ho  decided  that  the  wish  of  the  i>eople  \ras 
to  be  complied  with,  and  I  divitled  that  piece  of  country  into  eight  sub-locations,  to 
suit  the  wants  of  the  people  who  ah-(»ady  occupied  it,  and  appouited  seven  headmeu 
to  take  charge.  From  that  tlay  Zulu's  two  brothei*s  are  only  looked  upon  as  common 
men,  tliey  have  not  the  charge  of  a  sub-location,  and  such  was  the  lireakdowu  of 
chieftainsliip  in  these  locations,  that  had  I  not  appointed  Zulu  headman  over  one 
sub-location,  he  would  Jiave  hoen  confinetl  to  his  faiin  of  1,000  acres.  The  ])eople 
chose  individual  tenure  in  preference  to  any  submission  to  chief's  rights.  I  do  not 
tliink  the  people  have  ever  forgiven  Zulu  for  trying  to  get  jiossessiou  of  all  the  land. 
Since  then  indivitlual  tenure  allotments  have  been  zealously  guarded  and  improved 
upon  and  every  man,  I  tliink,  feels  that  he  has  a  home,  a  place  he  can  never  lose; 
that  he  is  independent  of  chief  or  headmen.  Had  the  pemue  been  in  favour  of  the 
old  tiibal  system,  land  as  the  gift  of  the  (jhief,  the  struggle  I  have  mentioned  agaiiu^ 
their  i)owerful  chief  would  nc^ver  have  taken  place.  But  they  showed  themselves  to 
bo  men  Avho  could  value  individual  property. 

I  did  think,  and  still  do  so,  that  six  acres  of  gi-ound  is  too  little  for  a  family, 
but  as  was  arranged  here  the  father  and  his  sons  each  got  one  allotment ;  1)y  that  pro- 
vision every  one  has  sufficient 

If  we  wish  to  make  natives  contented  give  them  the  ground  thc3'  are  to  have, 
each  man  Ws  own,  and  let  them  know  that  nothing  but  rebellion  can  ever  take  if  from 
him. 

I  append  a  copy  of  the  petition  sent  by  Zulu's  headmen  and  people,  in  H*ply  to 
which,  from  the  Crown  Lands  office,  I  was  instructed  to  divide  the  country  into  seven 
farms,  under  date  6th  March,  1879  : — 

Addressed  to  the  Hon.  C.  Bbowxlee,  Sec.  N.  A. 

"We,  the  imdersigned  headmen  and  inhabitants  of  Zidu's  location,  having  heard 
from  the  Superintendent  of  locations  that  Zulu,  our  captain,  has  decided  to  have  the 
country  we  occupy  cut  oidy  into  two  farms,  after  his  owti  farm  is  taken  out,  we  heg 
respectfidly  to  appeal  to  the  Goverimient  against  such  a  decision,  as  it  has  been  made 
without  consulting  our  wishes. 

"NVe  pray  that  the  country  now  to  be  given  to  us  by  the  Govei'nment  may  be 
tlivided  into  at  least  eight  farms  or  blocks,  out  of  which  farms  we  indiWdiially  get 
our  allotment. 

As  onr  own  captain  has  been  taken  care  of  by  our  father,  we  pim-  that  samo 
father  will  allow  us  to  havt?  the  other  gi'ound  acc(mling  to  our  wishes,  and  give  the 
nocessarv  order  to  carrv  out  the  same. 

(Signed).  Joux  (|i  ah,  Lida,  .T.vmes  Mtia, 

Pamija.vi,  SciiKA,  Ja^'jiie, 

.\fkka,  Mtoxzi,     and  7<>  others. 


LOCAL  SELF  OOVERNI^rEXT. 

1.  From  all  I  can  gather,  the  chief  is  supreme.  He  has  his  councillors,  but  they 
too  often  side  with  tlu>  chief,  right  or  wrong. 

2.  I  found  in  these  locations,  petty  chiefs,  or  ••isibondas,"  placed  over  rivers  or 
patches  of  country,  but  it  was  simply  as  overlookers  and  informers  to  the  chiefs.  1 
caimot  find  out  that  they  had  powers  of  their  own. 

.3.  Such  a  svstem,  if  one  existed,  is  not  suited  to  the  Colouv. 

••  .  *■ 

4.  I  do  not  know  what  the}'  had  in  their  native  state.  We  recognise  some  kind  of 
municijial  rule,  viz.,  with  regard  to  washing  places;  to  places  where  kraals  shoiddbe 
built;  not  building  on  the  commonage;  brickmaking;  qimrr^'ing;  right  of  water. 
At  present  the  grazing  question  has  not  been  touched. 

5.  I  alwaj-s  consult  the  peojde  and  take  the  views  of  the  majority. 

G.  I  do  not  know  of  any,  except  in  doing  any  i)ublic  work,  such  as  water-furrovs, 

dams,  roads,  &c.     If  a  man  is  not  present  at  these  works  when  called,  he  has  to  par 
from  five  to  ten  frhillings.  and  if  he  does  not  jiay,  lie  gets  no  water  till  he  does. 
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7.  At  present  I  do  not  think  it  i^.  Few  iiion  understand  the  lualier,  and  my  ex- 
perience as  a  polling  officer  is,  that  they  are  ji^enerally  led.  Not  till  the  black  can 
read  and  MTite,  and  thus  bo  led  to  think  for  themselves,  will  they  act  independently 
in  this  matter.  It  is  a  matter  wliich  should  be  very  slowly  pr(»ssod  upon  them,  and  I 
would  wait  for  each  man  to  ask  to  be  registered,  or  make  some  otlior  qualiiicatii  n 
than  mere  property-. 

8.  As  I  wi*ote  in  pajier  No.  1,  I  wish  the  people  of  each  block  to  look  after  their 
internal  affairs  as  much  as  possible,  tlierefore,  there  is  a  head  to  each  village  and 
a  headman  over  all.  But  I  find  the  people  of  these  locations  have  l)cen  under 
European  rule  so  long,  that  there  is  a  resistance  to  native  ride  and  an  unwilliugnt^ss 
to  obey,  arising,  perhaps,  from  the  fact  that  each  man  now  feels  himself  an  indepen- 
dent man.  Take  an  instance  :  I  want  a  mm  to  attend  the  oifice.  1  tell  his  headman 
to  call  him.  The  headman  will  seldom  do  so  by  word  of  moutli ;  he  must  have  a 
letter  from  me,  as  without  it  it  oftens  happens  that  the  man  will  not  attend.  But  I  find 
with  the  exception  of  a  few  cases,  the  people  ready  and  willing  to  do  anythijig  1 
reasonably  expect  them  to  do. 

9.  I  cannot. 

10.  Head  work  is  not  a  paramount  feature  in  the  Fingo  ehai*acfcer;  there  are  a  few 
intelligent  men  among  them  but  not  many  competent  to  plan.  The  Fingoes  arc*  good 
workers  but  it  must  be  imder  direction. 

1 1 .  The  franchise  question  has  been,  and  is  a  matter  of  very  serious  import,  and  shoidd 
be  very  carefiUly  handled.  I  certainly  would  not  give  the  franchise  to  a  native  who  was 
not  a  landed  proprietor ;  holding  his  titles,  he  would  have  an  interest  in  the  country, 
aiul  more  likely  to  enquire  into  these  things. 

12.  The  magistrate  must  be  supreme  in  authority  no  matter  what  helps  he  may 
have. 

lit.  I  do  not  know  what  the  Ceylon  system  of  village  management  is :  but  I  think 

the  Village  Management  Act  of  1881  might  be  applied  to  these  sub-locations.  I 
have  already  brought  this  before  the  people  of  one  Bub-loc?ation,  and  we  were  to  have 
had  a  meeting  to  bring  tliis  matter  before  the  (xovernment.  I  believe  it  wouhl  bo 
the  correct  principle  to  apply,  but  a  press  of  other  matters  has  prevented  me  from 
moving  further.  I  woidd  not  apply  it  all  at  once,  but  to  each  sub-location  as  they 
are  asked  for  it.  Get  a  gooil  set  of  rules  passed  for  the  one.  The  same  rules  wouhl 
soon  be  adopted  by  the  others  when  they  saw  how  they  worked.  As  it  is  we  have 
our  committees  and  local  rules,  but  thev  want  the  sanction  of  law. 

1-1,  I  have  already  stated  how  I  use  natives.     If  a  native  man  possessed  eei*taiji 

qualifications,  was  a  man  of  property,  thoroughly  uudc»rstood  Knglish,  and  (<oiddread 
aiul  wiite,  and  not  been  punished  for  a  known  crime,  I  would  admit  him  to  the  jur}' 
lists  in  all  courts. 

14,  No. 

16.  School  boards  shoidd  be  appointed  wherever  possible  to  look  after  the  iuterestr 
of  the  Government  as  well  as  their  own.  I  would  i)lace  ten  or  twelve  schools  undes 
one  board,  and  moke  cme  of  tlie  board  a  local  inspector.  Tlie  lM>ards  should  be  com- 
ixised  half  of  Europeans,  half  natives. 

17.  I  do  not  think  so. 

18.  Tn  these  locations  streets  are  laid  out  in  all  the  villages,  and  the  ride  is  that  all 
new  houses  must  be  built  on  the  erven ;  there  was  much  opposition  at  first,  but  they 
are  gradually  faUing  into  the  plan.  The  round  straw  hut  should  be  interdict(Hl,  but 
T  woidd  not  oppose  the  building  of  good  stone  hoii.ses  or  burnt  brick. 

19.  I  do  not  tliink  it  would  be  any  encouragement  as  at  present  the  veriest  hut 
pays  10s.,  and  a  house  of  the  value  of  £100  only  pays  the  same,  not  that  I  think  the 
tax  a  fair  one  in  that  resiJect. 

20.  T  should  say  such  a  scheme  might  be  made  of  ben(»fit  if  the  machinery  were 
simple  for  working  it,  but  woidd  require  much  time  and  patience  to  get  the  peoph^ 
to  adopt. 

21 — 22.  I  would,  in  connection  with  an  agi*icultui*al  society.  I  believe  in  agricultiu'al 
shows  for  natives,  and  in  this  district  there  should  \m  a  society  to  embrace  all  the 
principal  locations  on  it.  I  had  two  very  successful  shows  in  tliese  locations, 
a  repoi-t  of  the  last  I  append,  but  as  the  two  first  were  so  good  and  bad  seasons  set 
in,  I  would  not  have  one  again  till  better  times.  I  had  about  80  members  who  paid 
5s.  yearly.  The  European  fiiends  subsciibed  liberally,  but  the  Government  did  nf>t 
act  the  same.  1  would  recommend  a  liberal  grant  to  start  the  tiling  going  again, 
make  the  membership  fee  easy,  and  connect  as  the  list  suggests,  prices  for  other  things 
in  the  way  of  improvement  to  houses,  lands,  &c.,  and  the  Government  ought  to  take 
the  initiative  in  this  matter,  and  show  that  it  takes  an  interest  in  t*ie  advancejnewt 
of  its  coloured  subjects^ 
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23.  I  would  proliibit  tJio  sale  of  iutoxieatiu«>;  liquors  entirely  and  intryichty-,  hut 

uioro  especially  in  the  vicinity  of  native  lociitions.  On  tlio  borders  of  tlie  Ox  Knuil 
Jjocntion  there*  ore  three  canteens  each  within  tlu'co  miles  of  each  other.  In  this 
matter  I  would  have  class  legislation,  that  it  should  be  an  offence  t*)  5*ell  a  nativo 
lic[uor.  without  a  written  order  from  some  res2>e<-table  Kuropean. 


♦  

By  the  Rev.  E.  I.  Barrett,  Wesleyan  Minister,  Kamastone. 

LAW8. 

1 .  Tembus  and  Fingoes. 

A  residence  among  them  since  18G3,  and  a  rej^idence  for  several  year.^  in  th'^ 
family  of  the  late  J.  C.  AVarner,  Esquire,  Bi-itish  Eesident  in  the  Transkie. 

2.  I  think  that  theoretically  the  chief  is  the  f<mntain  of  law — in  any  ca.-cs  of 
difliculty  precedents  are  sought  for  and  carefully  followed. 

3.  They  are  not  conmiitted  to  writing,  but  are  treasured  iq)  in  the  memories  of  tlic 
people. 

4.  They  draw  a  distinction  between  offences  against  the  cliief,  and  that  which 
belongs  to  liim,  namely,  tho  persons  and  honour  of  his  subjects;  and  offences  agaiiL<t 

/  l)roperty,  of  which  women  fomi  a  i)art ;  the  former  are  their  criminal  or  Llood  caHcs, 

»  tlio  latter  are  regarded  as  civil,  theft  among  the  number,  because  it  is  an  offence 

against  the  pro2)erty  of  an  equal.  Thus,  a  man  having  been  lined  for  a  theft  is  not 
liable  to  any  f ui-thcr  pmiishment ;  tho  fine  goes  as  compt^usatiou  to   the  man  from 

'  whom  the  property  was  stolen,  the  chiefs  messengt^rs  (Jmittila)  having  to  l>o  paid  hv 

'  him  for  their  trouble  in  collecting  it. 

Jn  an  offence  against  the  i)erson  of  the  subject  the  fine  goes  to  the  chief, 
o.  Kvery   offence,   whether    against  person   or  property   (inchuling   murder},  is 

punished  by  line,  except  in  the  case  of  witchcraft,  which  seems  to  be  regarde*!  as 
something  out  of  the  itinge  of  ordinaiy  law,  and  is  piinishf  d  bj'  torture  and  death, 
v.ithout  any  tn'al  at  all.  The  severity  of  the  fines  infiicted  is  apt  to  vaiy — beinj;  a 
goml  deal  infliu^nced  by  the  supposed  power  of  the  neeuso<l  to  pay,  and  abi  b}'  aggra- 
vating or  mitigating  circumstances  connected  with  tlie  wnnmission  of  the  crime. 
G.  The  principle  of  collective  resi)onsibility  and  the  view  of  crimes  and  offence -s 

"\N  hich  I  have  above  given,  being  at  the  root  of  native  laws,  I  do  not  see  how  they 
can  well  be  admitted  into  the  colony  proper,  without  introducing  endless  confusion, 
but,  as  I  sui)pofee,  it  is  the  desire  of  Government  gradimlly  to  prepai'e  the  natives  f«ir 
a  place  in  a  civilised  community,  I  judge  it  would  be  best  to  have  no  distinction  in 
law  between  Englishman  and  Native  in  the  Colony,  but  to  have  large  native  reserves 
and  dependencies  outside  the  Colony  where  native  laws  may  be  made  use  of.  en- 
lightened Gmstian  magistrates  or  advisers  taking  advantage  of  the  large  poweis 
that  native  laws  give  to  the  chiefs,  for  the  j)m*posG  of  leading  the  people  into 
civilised  habits. 

7.  I  do  not  know  of  any  penalty  for  drimkenness,  but  I  am  told  by  the  old  Fingiv-s 
that  in  their  own  country,  none  but  old  men  were  allowed  to  take  beer.  Yagrancv  is 
guarded  against  by  the  system  of  collective  responsibility,  the  arrival  of  a  stranpor 
] laving  to  be  reported  to  the  head  of  the  kraal,  and  the  whole  conununity  being  hcW 
responsible  for  the  acts  of  each  of  its  membei-s,  a  careful  watch  is  kept  by  each  on  the 
movements  of  the  rest.  Tresjjass  of  cattle  upon  the  cultivated  lands  in  tlie  nig^lit 
makes  the  owner  liable  for  damages — in  the  day-time  (»ach  cultivator  is  expected  to 
take  care  of  his  lands,  and  no  damages  are  recoverable  for  tresi>ass. 

The  carrying  of  weapons  is  allowed. 

8.  I  think  their  own  way  of  punishing  by  fine  is  the  most  effective,  but  I  wonltl 
not  say  it  is  the  best. 

9.  The  tribiuial  consists  of  the  chief  with  such  of  his  counsellors  as  may  bo  present 
with  him  when  the  (;ase  is  brought  forward,  or  as  tho  chief  may  call  to  his  assistant'e. 
but  in   off(;nces  against  propei-ty  (civil  c^ses)  as  theft,  adulteiy,  or  seduction,  the 

— _^  man  aggiieved  nuiy  first  make  his  denmnd  for  payment  of  damages  to  the  nmn  i!sbo 

has  injured  him  :  failing  to  get  stisfaction  he  may  call  upon  the  head  of  the  knial 
or  ma}'  go  direct  t«}  the  chief.  The  decision  of  a  minor  chief  or  headman  may  ho 
:i]ipealed  against  to  tho  paramount  chief  of  the  tribe;  the  chief  or  headman  having 
given  his  decision  appoints  a  messenger  or  messengers  (imisila)  to  cany  it  out,  ana 
tliey  on  delivering  the  cattle  i»aid  over  to  tho  complainant  demand  from  him  a 
sufficient  payment  for  their  trouble,  which  he  is  boimd  to  j)ay. 
10.  I.  The  complainant  going  in  i>erson  to  make  his  complaint  to  the  chief,  is  tohh 

if  it  be  what  th(\v  reganl  as  a  civil  case  involving  projierty  rights  merely,  to  c:i!l 
the  man  whom  ho  accuses  to  appear  with  him  before  the  chief ;  but  in  a  criminal  casi*. 
i.e.,  a  case  of  offence  against  the  person  of  one  of  the  chief's  men,  as  assault  or  murder, 
messengers  are  at  once  sent  from  the  chief's  kraal — '^ho,  if  the  ac<nise<l  acknowlcilgi* 
his  guilt,  proceed  at  once  to  cx)llect  the  fine,  but  should  he  deny  it.  summon  him  to 
a2>pear  with  his  witnesses  before  the  chief. 
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II.  Tlio  roniplaiunnt  is  culled  ii2)on  to  state  liis  case,  which  lie  does  himself,  aud 
that  as  many  times  as  the  various  counsellors  present  may  choose  to  call  upon  him, 
and  is  frequently  subjected  at  once  to  a  keen  cross-examination,  especially  should 
tliere  be  any  appearance  of  his  havinjj;;  in  any  way  contradicted  himself .  The  accused, 
haviuj^  heard  all  that  the  complainant  has  said  against  him,  is  then  called  upon  to 
answer,  which  he  does  himself.  The  points  in  which  his  account  agrees  with  that  of 
liis  accuser  are  carefully  noted  and  kej)t  in  mind ;  and  he  is  generally  questioned 
upon  the  points  in  which  liis*  account  contradicts  or  disagi'ees  "with  that  of  his 
accus^*r.  Complainant  is  then,  frequentl}^  called  upon  to  clear  up  any  point  that  may 
pre-^icnt  a  difficulty,  and  in  many  cases  the  calling  of  witnesses  is  dispensed  with,  one 
or  other  having  becii  driven  by  the  force  of  reasoning  to  acknoAvledge  that  lie  is 


wrong. 


III.  Should  it  be  nocesrsary  to  call  a  witness,  he  is  heard  in  the  presence  of  ]>oth 
]>arties,  he  not  having  been  previously  allowed  to  be  within  hearing.  iVfter  giving 
his  t(»stimony  he  is  genei*allv  allowed  to  remain  in  court.  Any  counsellor  present  is 
at  libertv  to  cross-examine  a  witness. 

IV.  This  has  been  alreadv  descnbed. 

V.  The  endeavour  of  the  coui't  is  to  oblige  the  accused  to  acknowledge  himself 
guilty,  if  guilty ;  or  the  complainant  to  confess  that  he  has  no  cause,  so  that  there 
nui}'  be  no  room  for  murmuring  afterwards.  And  this  U  very  commonly  done. 
Should  it  be  imi)ossible  to  argue  the  matter  to  this  point,  the  chief  being  convinced 
that  he  has  elicited  all  the  infonnation  that  can  be  gained  from  either  part^',  requests 
all  interested  in  the  case  to  ^^'ithdraw ;  he  then  asks  the  opinion  of  his  counsellors 
and  decides  what  coui*se  to  pursue. 

YI.  The  pai-ties  are  then  called  into  court  and  the  chief  gives  his  decision.  The 
man  in  whose  favour  the  case  is  decided  expresses  his  thanks,  but  the  man  condemned 
is  not  allowed  anv  further  answer. 

11.  Hearsay  evidence.     Any  man  und<»r  examination  is  allowed  to  say  whatever  lie 

thinks  lit,  but  no  value  is  placed  upon  hearsay,  aud  he  may  be  reminded  if  too  prolix, 
that  he  is  speaking  away  from  the  i>oint.  Iniomiers  and  accomplices  may  be  heard, 
but  the  main  point  aimed  at  is  to  bring  the  culprit  to  criminate  himself.  The  evi- 
dence of  children,  wives,  and  women  is  t^iken  if  required. 

I'J.  Toi'ture  is  oidy  used,  so  far  as  I  know,  in  cases  where  a  persim  is  accused  of 

witchcraft,  and  then  only  on  the  accused  and  for  thf^  purj^oso  of  bringing  him  to 
acknowledge  his  giult. 

I  believe  tire,  the  tree  ants,  and  impalement  are  resorted  to. 

lo.  I  am  not  aware  that  the  gi^'ing  of  false  testimony  is  treated  as  a  crime. 

H.  Fines  for  offences  against  nu^n's  persons  are  paid  to  the  chief,  and  by  him  either 

retained  or  distributed  as  largesses  among  his  followers.  Fines  paid  in  comi)ensation 
for  injury  done  to  property,  as  theft,  seduction,  trespass,  &c.,  are  paid  to  the  o\\ner 
of  the  property  injiu-ed. 

13.  It  is  s<»lely  in  the  power  of  the  chief  to  panlon  or  remit  a  penalty. 


M.\iaiIAGE  AND  INHERITANCE. 

1 .  Yes. 

2.  The  ripread  of  Christianity. 

o.  '^^^y  t^i'o  Jiot  allowed  to  be  members  of  the  Wesley  an  Church  as  we  con.sider 

the  2»i*ft<^tice  to  bo  unchristian.  "Women,  who  are  the  wives  of  jxdygamists,  are  re- 
ceived on  trial  for  member  diip,  in  the  hope  that  they  will  see  the  necessity  of  dissolving 
the  unsuitable  connection.  »Nhoidd  they  fail  to  do  so  within  a  reasonable  time  spent 
under  instructions  we  drop  them  again,  except  in  the  case  of  the  eldest  wife,  who  is 
allowed  to  be  bajitized  and  received  into  full  church  communion. 

4.  A  polygamist  seeking  admission  to  the  chiu'ch  is  taken  under  instruction,  and 

the  nei'cssity  is  ])ointed  out  of  his  putting  away  all  of  his  wives  but  one,  to  whom  he 
must  be  nuimed  after  the  Cliristian  foiiu  before  he  can  be  baptized.  A  churcli 
member  taking  a  second  wife  during  the  life  of  the  lii'st  woidd  bo  at  once  ex2)elled. 

,'}.  I  think  they  arc  few.     "Wliere  poverty  is  the  cause  they  can  hardly  be  said  K) 

be  monogamists  from  clioice. 

G.  1  take  the  former  view. 

How  the  cattle  paid  can  b(»  regarded  as  a  settlement  for  the  woman  and  her 
thildien  I  cannot  understand,  eNcej't  in  the  sen>i0  in  which  it  is  said  that  a  thing  is 
settled  for  when  paid  for.  Tlio  cattle  are  not  left  in  the  j)OHScssioii  of  the  newly 
niarrit.d  pair,  but  are  paid  to  the  father  of  the  woman.  Should  her  husband  die  she 
may  remain  as  a  dependent  in  her  husband's  family,  or  she  may  retui'n  to  her  own 
friends,  when,  if  she  ehoidd  many  again,  the  first  husband's  friends  will  bo  able  to 
procure  the  return  of  the  cattle  paid  for  her,  imless  she  have  borne  lum  children.  In 
case  of  a  disagreement  arising  between  husband  and  wife,  it  is  common  for  the  wife 
to  run  away  and  return  to  her  parents,  who  take  care  that  the  husband  shall  pay 
another  beast  before  she  returns  to  him.     ►Should  a  couple  w  far  disagree  as  to 
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12  WJiere  it  is  possible  to  make  ii.se  of  the  influouco  of  an  liereditary  clui»f  ou  the 

side  of  order  and  good  government,  a  very  ffi-eat  point  is  gained ;  if  a  ehief  or  head- 
man is  troublesome,  the  magistrate^  has  simpy  to  exercise  patience,  to  take  as  little 
notice  of  him  as  possible,  and  nmke  use  of  better  men. 

13.  I  think  the  attempt  to  abolish  chieftainship  has  been  a  very  serious  mistake, 

and  has  had  much  to  do  with  the  troubles  in  which  we  have  been  so  long  involved. 
It  is  a  gi-eat  mistake  to  suppose  tluit  if  a  chief  or  other  man  is  particularly  trouble- 
some the  fault  all  lies  ^dtli  himself ;  he  is  mainly  influenced  by  others,  and  represents 
feelings  and  opinions  wliich  exist  and  must  be  dealt  with,  and,  so  far  aa  I  can  see,  it 
is  far  b(»ttcr  to  have  to  deal  with  such  difficulties  in  the  person  of  one  man,  who  is 
probably  superior  in  intelligence^  to  the  majority  of  his  tribe,  and  who  has  something 
to  lose  by  misconduct,  and  much  to  liope  for  should  he  succeed  in  maintaining  good 
relations  with  us?,  than  it  would  be  to  have  to  deal  with  the  same  difficulties  in  every 
individual  of  a  disorganised  community. 

1  { — 19      Only  to  be  sold  to  another  native. 

'2'S.  There  is  an  apj)earance  of  reluctance  on  the  part  of  the  Kamastone  natives  at 

the  2>resent  time  to  acce2)t  iudi^'idual  titles.  Not,  as  thoy  say,  that  they  object  to 
them  as  such;  they  all  desire  them,  but  they  are  auspicious  about  tlie  charges  on  them. 
I  think,  Jiowcver,  that  now  these  have  been  fully  explained  they  will  take  up  their 
titles  as  soon  as  they  possibly  can. 


LOCAT.  SELF-CIOVEKN-MENT. 

1.  All  public  business  is  transacted  at  the  chief  s  lu'aal,  and  any  man  belonging 
to  tlie  tribe  is  at  liberty  to  l)e  present  and  to  S2)eak. 

A\nien  there  is  anything  of  unusual  interest  impending  it  is  usual  tt>  call  together 
the  whole  tribe  so  that  the  matter  mav  be  thorouyrhlv  discussed. 

The  arguments  ai*e  carried  oji  in  the  form  of  question  and  answer,  the  same  man 
putting  question  after  question,  until  he  has  brought  out  answers  illustrating  tlie 
point  he  aimed  at,  he  then  draws  back  and  another  begins  to  question  from  bis  own 
point  of  >dow ;  the  man  who  has  introduced  the  business  of  the  meeting  ha\-ing  to  up- 
hold his  own  opinions  and  answer  all  questioners.  No  matter  how  obscure  an  indi- 
vidual may  be,  if  he  is  sus2)icious  of  the  course  proposed  to  be  pursued,  he  is  at 
liberty  to  press  his  questioning  until  he  is  satisfied,  but  should  ho  through  stupidity 
seriously  retard  the  businer^s  of  the  meeting,  there  are  not  wanting  nien  whose  sar- 
casms will  soon  make  him  feel  that  he  had  better  be  silent ;  frequently  an  adjourn- 
ment is  called  for,  it  being  thought  that  some  absent  member  of  the  tribe  ought  to 
have  an  opportimit}-  of  speaking.  \Mien  all  have  had  a  fair  opportimity  in  argument 
the  chief  holds  a  consultation  with  his  more  immediate  followers,  and  then  gives  his 
decision,  which  has  the  force  of  law. 

2.  Everv  ki^aal  or  village  has  its  headman  who  stands  related  to  the  people  of  the 
hnuil  mudi  as  the  chief  does  to  the  tribe,  except  with  respect  to  criminal,  i.e  ,  blood 
cases  ;  these  belong  to  the  chief  alone. 

In  all  civil  cases,  /.r..  those  which  arise  between  man  and  man,  alK)ut  property, 
wonnn,  tlieft,  trespass,  &e.,  tin*  man  aggrieved  may  bring  his  case  for  settlement 
before  the  headman  of  the  kraal,  who  will  decide  and  carry  out  his  decisions  shoidd 
no  appeal  be  made  ;  but  either  complainant  oi*  defendant  has  a  right  of  appeal  to  the 
( hiet  of  the  tribe. 

3.  See  juTvious  answer.  I  think  them  veiy  suitable  for  native  dejiendencies  out- 
side the  Colonv. 

4.  These  matters  are  settled  by  the  headmen. 

o.  Any  man  belonging  to  the  community  has  a  right  to  be  present  and  to  speak. 

6.  In  ])urely  Kafir  society  there  is  no  regular  taxation,  but  when  necessities  arise 
the*  chief  calls  for  a  largess  fi-om  his  subjects. 

7.  Those  whom  I  knr)w  appreciate  it  highly ;  they  are  apt  to  consult  together  and 
v<jte  togetlier  in  a  body,  but  not  without  careful  consideration  of  tlie  matters  which 
the}'  fiUp2>osc  will  lie  influenced  by  their  vote. 

8.  "NYiierever  I  have  been  living,  in  Glen  Grey.  Emigiant  Tembuland,  in  h^'ngolund. 
anxl  here,  at  Kamastone,  and  also  wherever  I  have  had  opportunities  of  obsei'\  ing 
them,  they  have  taken  a  lively  interest  in  such  matters..  I  think  that  within  the 
(I'olony  they  shoidd  be  allowed  to  elect  the  members  of  a  kind  of  nmnicipal  council 
for  their  village  or  location,  and  in  resenes  beyond  the  Colony,  the  headmen  should 
be  encouraged  to  consult  with  the  more  intelligpnt  members  of  their  clans  on  such 
matters. 

9.  Outside  the  <  .'olony,  such  of  the  hereditary  chiefs  as  would  co-operate,  should  be 
associated  with,  and  some  well  (chosen  headmen  appointed  by  Qtjvemment,  who  should 
form,  under  the  iircsidency  of  their  magistrate,  a  council  of"  this  kind  for  the  whole 
district  over  which  the  one  magistrate  presides. 

10.  In  road-making  their  advice  as  to  locality  and  the  character  of  ground  is  some- 

times xery  valuable.     For  instance.  I  uas,  some  years  ago,  repairingthe Butterworth 
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Drift,  in  tlio  approach  to  which  there  was  a  most  olifitiiiate  and  troubh?S(>me  liolo. 
One  of  the  labourers  I  had  emph)yed,  seeing"  iny  ill  success  advised  luo  to  take  a  par- 
ticular sort  of  earth  from  a  little  further  up  and  fill  tho  hole  with  it,  which  being 
done,  the  place  gave.no  more  trouble  so  long  as  I  remained  in  the  neighbourhood. 
Again,  on  an  adjoining  hill,  there  was  a  rock  jutting  out  into  the  road  we  were 
making,  so  large  that  wo  were  unable  to  move  it  with  our  crowbars  and  we  liad  no 
material  for  blasting.  I  was  gratified  one  day  on  coming  to  look  at  iho  work  to  find 
that  my  men  had  made  a  slow  fire  on  this  rock,  then  poured  water  on  it  thus  bursting 
it  abroad  and  easily  removing  tho  di^culty.  Of  course,  they  lack  engineering  know- 
ledge, as  I  do  myself,  but  their  habits  of  keen  and  close  observation  of  natural  objects 
should  make  them  very  valuable  advi^40rs  to  a  man  capable  of  turning  their  know- 
ledge to  good  account.  In  founding  schools  I  have  received  very  great  help  from 
natives  Tlie  chief  Veldtman  in  Fingolaud  has  been  wonderfully  helj^ful  to  me,  as 
have  many  others,  in  work  of  this  kind.  They  contribute  freely  towards  tlie  expense 
of  erectiug  buildings,  so  much  so,  that  in  I^ingoland  T  never  opened  a  school  or  chapel 
with  a  debt  remaining  upon  it  after  the  day  of  oy)ening  ;  they  show  gi'eat  intelligence 
in  pointing  out  suitable  places  for  the  opening  of  new  schools,  suggest  how  it  will  be 
best  to  deal  with  any  man  whose  influence  will  be  likely  to  be  unMendly  to  the  pro- 
ject, and  li'equently  form  a  very  correct  judgment  of  the  suitability  or  otherwise  of  a 
teacher  for  a  particular  place.  Of  course,  I  <;ould  give  the  discouraging  side  of  the 
pictui'e,  but  I  am  here  merely  concerned  to  show  that  natives  are  capable  of  render- 
ing us  valuable  help,  and  are  constantly  doing  so. 
11.  I  cannot  see  how  native  communities,  such  as  those  in  the  Transkei,  could  here-, 

presented  in  Parliament,  without  coming  directly  under  the  control  of  Parliament  ? 
Would  it  not  be  better  for  them  to  be  under  the  authority  of  the  High  Commissioner  ? 
And  if  he  should  wish  to  consult  with  Parliament  on  any  matter  concerning  them,  he 
might  summon  to  Cape  Town  a  representative  body,  consisting  of  two  or  three  of  th(» 
most  intelligent  or  influential  headmen  fi'om  each  of  the  native  districts  concerned, 
togethc  r  with  their  magistrates,  and  only  make  such  new  regulations  for  the  several 
districts  as  shoidd  be  approved  by  Parliament,  and  consented  to  by  this  meeting  of 
representative  men. 

13.  I  have  seen  too  much  trouble  and  bloodshed  caused  by  the  importation  of  Indian 
ideas  to  South  Afiica.  I  had  rather  see  good  use  made  of  tho  institutions  natural 
to  the  (ountry,  than  any  attempt  to  copy  foreign  ones. 

14.  Yes,  very  much  bo. 

15.  »See  answer  to  question  No.  9. 

16.  I  think  the  missionaries  should  manage  the  schools,  tliey  have  founded  them, 
and  are  the  only  people  who  have  succeeded  so  far  in  native  education.  They  avail 
themselves  of  native  help,  and  the  help  of  magistrates  and  others  where  it  is  to  be  had, 
but  tlie  responsibility  rests  on  the  missionaiy^s  shoulders,  and  were  it  reuKACd.  I 
think  most  of  the  schools  woidd  fall  to  the  ground. 

18.  I   think   the  fn'ghtful  stale  of  affairs  in  our  town  locations  is  enough  to  give 

natives  a  horror  of  anything  like  a  town  or  village  system.  If  these  could  be  cleansed 
and  made  decent,  the  people  from  beyond  the  colonial  boundary,  who  are  constantly 
visiting  the  Colony,  might  wish  to  imitate  what  was  good  in  them,  and  the  Fmallest 
advance  made  of  their  own  free  will  and  choice  is  worth  a  hundred  times  as  much 
forced  work. 

22.  It  seems  to  depend  almost  entirely  on  the  magistrate  of  a  district  whether  the 
people  show  much  interest  in  these  matters ;  of  course  they  ought  to  be  encouraged 
to  do  so. 

23.  Yes,  entirely.  Where  men  have  been  allowed  to  keep  liquor  for  sale  to  Euro- 
peans, they  have  not  failed  to  sell  to  natives  also,  and  the  residents  in  Tambookie 
location  in  the  Queen's  Town  district  now,  or  those  who  have  lived  among  tho  Gaikas 
in  Kaffraria  in  former  times,  coidd  tell  something  of  the  effects  of  brandy  on  a  native 
community. 


By  R.  Fielding,  Esq.,  Special  Magistrate,  Middle  Drift,  King  William's  Town. 

LAW8. 

1.  I  liave  very  little  knowledge  of  Kafir  law,  but  have  always  acted  as  an  arbi- 
trator ;  persons  not  being  satisfied  with  my  decision  have  tlie  option  of  appealing  to 
the  head  office,  King  William's  To\\-n.  To  prove,  however,  how  satisfactory  my  actions 
have  been,  no  decisions  of  mine  have  been  altered  upon  appeal.  And  so  few  have 
been  appealed  fiom,  that  I  cannot  now  refer  to  the  last  one  as  far  as  pai-ticulars  are 
concerned,  but  iho  period  must  be  about  fourteen  years  ago. 

2.  I  tun  not  sufficiently  acquainted  with  the  language  and  of  native  laws  and  cus- 
toms to  give  a  satisfactory  opinion,  and,  therefore,  would  not  attempt  it. 

3.  Neither  chiefs  or  headmen  have  any  power  to  deal  with  or  give  any  decision 
in  f ases.     All  case*  have  come  before  me  as  arbitrator.     They  have  no  written  laws. 
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4.  Natives  would  conipuund  offeDoes,  if  thoy  wevo  aUuwtnl,  but  I  do  i\<4  <dk»w  ai»v 
oases  to  be  settled  except  by  myself- 

5.  The  natives  in  this  dislriot  aro  sinp^nlArly  free  from  committiug  any  offencf*8. 
Thefts  are  rare,  and  such  eases  are  tried  by  th(^  eireiut  judge.  Petty  thefts  are  dealt 
with  by  mo  and  generally  i)iinished  by  hard  la]x)ur. 

G.  My  opinion  is,  that  all  natives  being  ;7itbin  reach  of  the  laws  of  the  Colony 

sliould  be  dealt  with  in  acfordanco  with  those  laws,  and  the  sooner  they  came  to 
understiind  these  laws  lhr>  br»tter ;  any  other  laws,  such  as  those  ppoposcKl,  might  dti 
beyond  tlio  Kei,  where  tiny  woidd  bo  out  of  the  reach  of  tho  circuit  judge,  and 
would  only  tend  to  retard  civilization,  and  if  a  naw  code  is  framed  the  imtivcs  >rill 
take  sonio"^  time  to  acquire  it,  so  that  they  might  just  as  well  acquire  the  Colonial 
laws  and  enjoy  tho  bonotits  of  them. 

7.  All  those  are  puui.<h<»d  by  money  fines  or  liord  labour. 

S.  Thefts  are  the  most  serious  crimes,  and  are  brought  before  the  Civi-uit  C'ouit. 

9.  None  in  this  district. 

10.  All  proceedings  in  cases  are  in  accoixlance  with  Cohmial  laws. 

11.  All  natives,  as  a  rule,  are  very  uutrutliful,  I  am  very  careful  in  taking  evidcivo. 

12.  None  in  this  district. 

13.  Natives  would  have  no  comimncti<m  in  giving  false  evidence,  but  for  the  fear 
of  punishment. 

14.  All  fines  ai*e  forwarded  to  the  Civil  Commissioner  of  the  division,  and  I  never 
renumerate. 

15.  T  do  not  deal  with  Kafir  law  entirely. 
10.  Same  as  foregoing. 

17.  None. 

18.  No. 

19.  I  cannot  recoumieud  any  changes. 

20.  I  can  only  adhere  to  my  opinion  of  tho  adoption  of  Colonial  laws  >>  ithin  tlio 
reach  of  a  Circuit  Court. 

21.  I  fear  to  give  a  decided  opinion  on  this  question,  but  I  think  it  is  desirable.  n>  It 
woidd  sooner  bring  all  th«:»  natives  under  <nir  rule,  as  no  doubt  is  the  ultimate  intf-n- 
lion. 

22.  T  shoidd  not  adopt  this  liern,  beyon<l  the  Kui  it  might  do  for  a  time. 

23.  As  my  opinion  is  for  Colonial  laws,  1  canitot  answer  this. 

25.  It  is  on  the  wane. 

26.  Fines  are  never  imposed. 

27.  I  slioidil  never  allow  the  chief  to  have  any  say  in  cases. 

2H.  I  should  certainly  put  down  these  practices,   espe<;ially  in  districts  whei*e  Eun>- 

peans  ate  residing:  these  licathenisli  practices  lead  to  much  evil,  and  nmUe  tho 
endeavours  to  civilise,  and  christinamse  the  people  much  more  difficult.  Tbcsc 
practices  lead  to  the  most  immoral  ideas  in  young  people  entering  into  manh<tod  an»l 
wonmnlujod. 

29.  My  oi)inion  is  only  for  Colonial  law. 

30.  *    1)0.  do.  do. 

31.  None. 

32.  Cases  of  this  kind  are  frequently  brought  before  me  as  arbitrator.  Natives 
have  a  peculiar  notion  of  redeeming  x>ledges,  an<l  constant  disputes  take  place  in 
consequence. 

33.  I  cannot  answer  this  more  satisfactorily  than  by  stating  that  I  endeavour  to 
satisfy  all  by  a  fair  Bc*ttlement  by  arbitration. 

35.  Tliese  are  dealt  with  bj*  me  as  arbitrator. 

30.  All  judgmetits  are  settled  before  the  persons  l(\'ive  the  officK?. 

37.  None  that  liave  been  und«T  my  notice. 

38.  No. 

39.  1  assume  there  l^  no  net  Ci-^sitv. 

« 

40.  I  cannot  satisfactorily  answer  this  (question. 

41.  Fr(mi  about  10  to  20  years  of  age.     The  remaining  portion  of  thi:>    question   I 
am  not  sufficiently  up  in  Kafir  laAvto  reply  to  my  satisfaction. 


MAinUAGE  AND  FNHraiTANCK. 

G.  !Mv  experience  is  decidedly  in  favour  of  the  first  view. 

7.  The  girl  is  rarely  consulted,  and  she  generally  goes  to  the  highest  bidder, 

K.  I  have  heard  of  such,  but  none  have  been  brought  before  me  officially. 

9.  iSince  the  introduction  of  the  plough  the  women  are  much  helped  ;  but  tliev  are 
forced  to  work. 

10.  8he  is  not  regarded  as  the  equal  of  her  husband.     She  is  her  husband'»  slaTi\ 

1 1,  None  that  I  am  aware  of. 
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1*2.  As  to  several  yoiiug  wives,  I  cannot  my  ;  but  old  men  niaiTv  young   girls,  and 

there  is  no  objection,  if  he  ean  afPoinl  to  pay  the  father  or  guardian  well. 

13.  I  consider  that  if  either  commit  a  breach  of  the  contract  thev  have  entered  into, 
that  would  be  sufficient  reason  for  claiming  a  divoi^e.  The  beating  of  women  is  a 
very  g<>od  reason ;  as  they  treat  them  shamefidly  in  this  way. 

14.  This  leads  to  a  deal  of  jealousy.  The  women  are  kept  in  order  by  the  husband 
b}-  beating. 

1.).  As  far  as  I  know,  that  cattle  go  abaolutel}'  to  the  father  or  guardian. 

IG.  Yes.     Tliis  trick  is  tried  on  frequently. 

17.  Certainly  not. 

18.  I  should  always  assist  the  woman;  as  she  rarely  has  justice  done  to  hor  by 
Kafir  law. 

19.  1  would  do  without  Kafir  law  altogether. 

20.  The  system  has  not  been  called  bv  that  name,  but  it  ccrtainlv  is  so. 

21.  Yes. 

22.  I  caunot  sav  satisfatitorilv. 

21.  In  the  absence  of  Colonial  law  I  think  arbitration  would  l)e  useful. 

2.>.  As  far  as  I  understand  the   native  law  in  these  cases,  it  is  verv  j^ood  and  falvlv 

cari'ied  <mt.     Nothing  is  however  written. 
26.  As  far  as  I  know,  certainlv. 

27  —  29.  I  cannot  satisfaetorilv  answer  this. 

30.  I  am  only  for  ono  law,  viz  :  Colonial  law. 

31.  It  is  a  correct  repi'esentation,  ami  should  certainly  not  be  sanctioned  under  our 
laws. 

32.  The  unchristianized  natives  are  attached  to  their  customs,  and  wouhl  not  care 
to  give  them  up. 

33.  I  have  not  noticed  any  change,  imless  when  natives  become  Chnstians. 

34.  Before  missionaries  they  do.     Never  before  me. 

3;>.  This  only  occurs  at  mission  stations.   When  the  i^ol^'gamist  marries  he  gives  up 

all  wives  but  the  one  he  marries  according  to  C/olonial  law. 
36.  Colonial  law  must  be  introduced  to  settle  all  these  questions. 

37  —  38.  I  ciinnot  sav. 

39.  I  fancy  we  should  interfere,  as  the  natives  will  not  soon  call  for  it. 

40.  T  cannot  answer  this. 

41.  Yes.  The  want  of  aifecticm  between  man  and  wife.  Polygamy  leads  to  nxany 
evilp.  All  wives  in  this  case  ani  unfaithful  to  their  husbands,  which  is  a  great  social 
evil. 

42.  Done  much  to  put  a  stop  to  it. 

43.  None,  that  T  am  aware  of.  When  a  girl  is  fit  for  maniage,  .she  is  man'ied 
without  her  having  much,  if  anytliing,  to  say  in  the  matter. 

44.  I  don't  know. 

4.3.  Persons  ex})ecting  death,  sometimes  dispose  of  their  propei'ty,    not   in   writing, 

and  his  or  her  wishes  are  generally  respected. 

4G.  »Solit*:le  connected  with  this  has  ever  come  before  me,  that  I  am   not  in   a  posi- 

tion to  sav. 

47.  I  should  make  ij:  lawful  only  for  the  wife  man-ied  by  Colonial  law  to  inherit, 
but  only  after  a  lapse  of  time ;  so  as  not  to  make  it  appear  too  hai^sh  and  sudden. 

48.  1  should  certainly  punish  in  such  casos. 

49.  By  equity. 

.50.  I  do  not  understand  much  of  law. 

ol.  By  Colonial  law  as  far  as  po.ssilde. 

O'J,  1  would  not  recommend  **  ukulobola  "  in  anv  case. 


LAND  TENURE. 

1.  This  is  a  questi(m  settled  by  the  magistrate  through  the  Government  paid  head- 
men. 

2.  In  this   distri<'t  the  boundiri*"^  have   been  pointed   out  by   a   magistrate   and 
records  kept. 

3.  This  has  not  occurred  h('r(\ 

4.  Each  married  woman  must  liave  a  ganlen,  whidi  is  generally  well  defined.  Any 
infringement  woidd  be  punislicd  by  tlie  magi.strat<\ 

o,  I  <'an't  satisfaetorilv  answer  this. 

6.  It  acts  well.     ►Sales  have  uon  er  taken  place.     I   am  only  aware  of  one  case  of 
transfer. 

7.  None  in  this  location. 

8.  They  were  allotted  a  tract  of  countiy.    Large  or  small  villages  were  established 
in  favoiu*aT)le  spots,  without  any  definite  regulations. 

9.  Yes,  it  fixes  natives  to  the  soil,  having  their  own  property,  and  does  away  with 
the  restless  spirit  thej'  would  have  iu  times  of  excjitomeAt 
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fre<iiieiit :  tlio  cliicf  ^oa^?on   buiii^   tlint   C'liriytinu   clt*rjji;yiii»'U   uill  not  pci-fornl  tL*^ 

eeremou\'  >vlieu  one  of  the  persous  is  a  heatliou. 
05.  Cannot  sav.     Have  not  had  time  to  note  the  effect. 

o7.  Put  past  marriages  under  no  special  disabilities,  but  put  restriction.^  on  futiu-e 

second  marriages. 
38.  Register  all  first  man'iages,  which  recognise  as  legal.     Second  man'iages  should 

not  be  regarded  as  legal. 
iiO.  Wait  a  little. 

42.  To  discourage  it. 

45.  Ho  may   dispose  of  the  property  before  death;  after,  it  mu!!ft  go  according 

to  the  customs  of  the  tribe. 
48.  Not  at  in'esent. 

52.  No, 


LAND  TENUKE. 

2.  No   dcHued  boundaries  exist  between  tribes.     Occupation  generally  fixes  tho 

boundary.     When    a   large  river  divides  tribes,   such   woidd  be  regarded   as  the 
boundarv. 

ft/ 

o.  Encroachments,  if  pei*sisted  in,  fi-ecpienth'  result  in  war;  unless  settled  amicably 

by  the  chief. 
5.  Land  and  boundary  disputes  were  not  so  common  formwly  ;  it  is  the  neees»>ity  of 

laying  down  defined  boundaries  that  give  rise  to  so  many  disputes. 
G.  The  system  is  still  in  its  infancy,  and  tlic  natives  do  not  yet  understand  it ;  their 

favour  to  it  arises  diiefly  from  their  regarding  it  as  a  guarantee  that  they  will  not 

lose  the  land. 
8.  In  this  division  all  the  natives  are,  or  shortly  will  be,  occupying  the  land  on  the 

system  of  individutd  tenure. 
0.  The  system  shoiUd  prevail,  but  should  not  be  forced  upon  them* 

14.  Tlie  owner's  right  miglit  be  restricted  a  nimiber  of  years,  say  10  to  20,  to  enable 

the  natives  to  acquire  a  just  estimate  of  the  system. 
16.  If  mortgage  is  permitted  it  woidd  virtually  do  away  with  the  restriction,  or  eUo 

the  mortgage  would  lie  until  the  jieriod  of  restriction  liad  lapsed. 

18.  Ten  acres  each  is  gi*iintcd  in  the  division,  and  appears  to  be  sufficient. 

19.  No;  and  if  discontent  arose  to  any  extent  the  Crovernraent  coidd  deal  with,  ur 
remove,  the  restriction. 

20.  Certainly,  the  restriction  should  be  removed  at  the  request  of  theiwi'son  in  whof-e 
favour  it  was  made. 

21.  No  special  office  need  be  created, 
28.  I  have  seen  no  instances  of  the  kind. 

25.  Two  locations  (Umqwali  and  Wartburg  Mission  Stations)  are  in  process  of  being 

dealt  with  under  this  Act,  and  so  far  it  is  satisfactory,  and  the  natives  anxious  for  it. 
2().  I  think  the  quitrent  tenure  much  preferable  to  leaseholds. 

27.  Not  necessary  that  I  am  aware  of. 


LOCAL  SELK^aOVEKNMENT. 

1 .  No  definite  system.  The  chief  and  his  councillors  form  the  Government.  An 
expression  of  opinion  of  the  tribe  at  a  public  meeting  a*»sombled,  would,  no  doubt, 
influence  the  cliiefs. 

2.  Headmen  in  villages  are  recognised,  but  they  have  no  authority  to  act  inde- 
pendently of  the  chiefs. 

3.  No  defined  powers. 

4.  There  is  no  such  system  amongst  the  natives. 
().  None. 

7.  The  right  of  voting  is  not  exercised  independently,  but  geueiiilly  und«:'r  tli»^ 
intiuonce  of  others. 

8.  If  possible  the  peoj»le  should  l>e  allowed  a  voice  in  the  managemeut  of  the 
affairs  of  their  own  government.  I  am  not  quite  jrropared  to  say  how.  and  in  what 
wav. 

y.  Probably  a  more  simph?  system  of  municipal  and  divisional  rule  than  tliat  exi^t- 

ing  in  the  Colony  might  be  found  more  suitable  than  that  embodied  in  the  Colonial 
►Statute  Law. 
20.  Most  strictly  prohibited.     It  is  the  mauifest  duty  of  the  Government  in  xhv 

present  comlition  of  the  natives. 
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J»Kr!.ir.^  TO 

UlCSTlUNS. 


jRfj)orC  on  Puss  Law  in  compliuncc  icith  Circular  of'l^th  June,  1881. 

Eesidout  Magistrate's  Offi.cc,  StutterLoiin, 

latliJulv,  1881. 

Sin, 

I  have  tliohonoui'  to  report  that,  in  this  district,  the  2n•o^'i«ion8  of  Act  22  of  1867 
ai*e  strictly  carried  out,  as  far  as  the  police  supcniaion  at  my  disposal  'w ill  admit. 
Certificates  of  citizenship,  as  by  law  rerpiii'ed,  have  exempted  the  liolder  fi'om  inter- 
ference. A  constant  stream  of  native  travelhn-s  from  the  Tvanskei  to  Keiskania 
Hoek  and  Victoria  East  and  back,  passes  through  this  place,  and  the  number  of  passes 
endorsed  daily  at  this  office  is  very  gi*eat.  I  may  state,  that  for  twenty  years  I  served 
in  the  F.A.M.  Police  Force,  during  which  time  I  had  ample  opportunity  of  observing 
the  effect  of  the  Pass  Law,  and  siit)sequently,  also  whilst  ('hi(*f  Magistrate  in  Tembu- 
land,  and  after  very  careful  consideration,  T  do  not  think  that  in  the  present  condition 
of  native  society  any  relaxation  of  ihe  Pass  Ijaw  will  be  good  for  the  natives ;  and  I 
am  decidedly  of  opuiion,  that  it  will  cause  a  vast  increased  expenditure  on  police  to 
keep  stock  ihefts  down  were  the  Pass  Law  abolished.  Bpsides  the  check  on  stock 
stealing,  which  the  Pass  l^aw  provides,  it  also  imposes  a  wholesome  restraint  on  the 
roaming  habits  of  the  natives  which  they  are  too  apt  to  indulge  in. 

While  advocating  tliat  the  Pass  Law  should  be  retained,  I  would,  at  the  same  time, 
endeavour  to  make  its  restriction  bear  as  lightly  as  possible  on  the  native  community, 
and  would  recommend  that  every  facility  for  the  gi'anting  and  endorsement  of  i)asses 
be  provided.  Native  Lispectors,  as  being  responsible  officers,  and  most  intimately 
acquainted  with  the  natives  under  them,  are  most  proper  officers  for  the  duty  of 
granting  passes. 

Fingoes,  as  well  as  all  other  natives,  should  be  subject  to  the  Pass  Law,  and  no 
further  certificates  of  citizenship  should  be  issued,  merely  on  the  ground  of  a  seven 
years'  residence  in  the  Colony,  which  would  entitle  nearly  all  the  natives  in  Kaffraria 
to  certificates,  but  the  property  qualification  provided  in  section  7  of  the  Pass  Act,  or 
a  something  lighter  one,  say  £20,  entitling  the  possessor  to  a  certificate  should  be 
retained.  It  is  necessary  that  the  law  should  be  somewhat  clearer  than  at  present,  as 
whether  a  certificate  of  citizenshiji  protects  the  property  of  the  holder  found  in  his 
possession  (say  a  horse  upon  which  he  is  riding)  from  seiziu-e.  Certificates  should  not, 
in  my  opinion,  cover  the  removal  of  stock  which  should  be  authorized  by  a  special  pass 
independent  of  the  certificate.  The  form  of  pass  pi^ovidcd  by  the  Act  is  not  suited  to 
the  present  time,  but  the  one  supplied  to  Pcsident  Magistrates  (form  annexed)  is  more 
simple  and  suitable. 

I  have  the  honoui*  to  be, 
Sir, 
Your  obedient  Sei'vaut, 

(feigned)  W.  WEIGHT,  E.M. 

The  VmJer  Sevrciart/  for  Xatice  Affairs,  Cape  Town. 


By  J.  Liefeidt,  Esq.,  of  Cathcart,  late  Special  Magistrate  With  Sandili  and 

Anta  (Gaika  tribe). 

LAWS. 

1.  With  the  Gaikas  chiefly  (Sandili's  and  Anta's). — Was  born  among  them ;  have 
resided  among  them  nearly  all  my  life.  Was  clerk  in  charge,  and  Special  Magistrate 
over  them  during  some  eleven  or  twelve  years. 

2.  Are  handed  down  from  generation  to  generation, — are  looked  upon  more  as 
unalterable  customs,  than  laws;  ^^isiko*'  being  tho  word  used  expressive  more  of 
custom  than  our  signification  of  the  term  law.  Our  fathers  and  progenitors 
did  thus,  and  ruled  thus,  and  handed  down  their  manners  and  customs  to  us.  They 
found  such  to  be  the  most  suitable,  and  we  are  bound  to  follow  custom  immemorial, 
chief  and  people  alike,  such  is  their  cr<;ed.  Tliese  ancient  customs  are  virtually 
unalterable,  but  necessarily  by  reason  of  increasing  intercourse  with  us,  some  such 
customs  imperceptibly  become  modified,  or  slightly  altered  by  mutual  consent,  and 
are  viewed  in  this  light,  viz  :  Such  and  such  a  custom  has  ftdlen  into  disuse,  or, 
such  and  such  a  custom  has  now  become  prevalent.  In  fact,  the  strict  term  law 
is  unknown,  though  the  word  **  umteto  '*  approaches  it,  but  refers  more  to  a  com- 
mand, order,  &c. 


1 24  Kative  laws  xsh  cvstoms  coMirissioJc. 

Kp.plies  to 
qukstiox.-*. 

Thus  the  2^<^ople  have  indirectly  some  jiai-t  iu  framing  cu.stoms,  or  what  wc 
would  teim,  new  laws  bv  mutual  conseut. 

3.  Eveiy  male  nccessaiily  as  he  comes  to  vears  of  descretiou,  through  attending  at 
trials  hy  chiefs  or  headmen,  and  information  and  traditions  imparted  by  ancients  of 
the  tribe,  becomes  acquainted  with  the  **  Amasiko  Amadala,"  or  **  customs  of  old." 

None  committed  to  writing.  In  eases  of  occasional  doubt,  reference  can  always 
be  made  to  gi'cy -headed  repositories  of  parallel  cases  in  times  of  yore. 

4.  No.  Any  oifence  or  crime  can  be  condoned  with  the  exception  of  the  taking  of 
hiuuan  life.  Every  subject  is  the  iiropeiiy  of  the  chief,  and  the  destroyer  of  such 
])r(>perty  is  liable  to  the  chief,  who  inflicts  a  severe  iine,  which  is  retained  by  him.  «nd 
is  not  necessarily  awarded  to  the  family  of  the  deceased.  The  infliction  of  a  fine  is  the 
oidy  punishment  in  force,  very  occasionally  it  is  banishment  fi'om  the  location,  but  tliis 
is  seldom,  the  chief  always  preferring  an  increase  to  a  reduction  of  liis  tribe 

There  is  no  fixed  limit  to  extent  of  fine  imposed,  the  amount  chiefly  depends  on 
possessions  of  the  culprit.  If  he  has  much,  much  is  expected,  if  he  has  little,  he  must 
give  idl  he  has. 

The  term  fine  is  hardly  applicable  in  our  sense.  Defendant  is  charged  with 
theft,  assault,  damage,  &c.,  not  necessai'ily  before  the  chief  or  headmen.  Plaintiff 
proves  his  case  to  the  satisfaction  of  the  audience,  most  probably  at  defendant's 
kraal,  sends  a  messenger  to  demand  restitution.  Defendant  admits  the  charge  and 
offers  something  in  the  shape  of  stock.  Messenger  reports  to  plaintiff,  who 
ju-obably  refuses  to  accept  so  small  an  amount.  This  procectui*e  continues  till  plain- 
tiff is  satisfied  with  the  amount  i>aid,  or  succumbs  to  the  entreaties  of  defendant  fur 
mercy,  defendant  accepts  the  fine,  rewards  the  messenger,  and,  as  a  rule,  mutual 
good  feeling  is  restored. 

Should  the  defendant  utterly  refuse  to  make  compensation,  or  consider  the  plaintiff 
too  exorbitant  in  his  demand,  the  case  is  taken  before  the  chief,  who  instructs  ms  head- 
men to  enc[uire  into  the  nuitter.  Even  then  the  chief  gives  no  decision  as  to  amount 
of  reparation,  but  merely  orders  him  to  pay,  or  declares  that,  in  his  opinion,  the 
defendant  has  paid  sufficient.  The  chief  rai'ely,  if  ever,  acts  solely  on  his  own  opinion, 
>nit  argues  the  cuse  with  his  councillors ;  the  losing  party  submitting  with  a  goixl 
grace.  Even  in  giving  tlic  opinion  that  sufficient  has  been  tendered,  ho  wxirds  it  as 
beseeching  plaintiff  to  behave  a  little  more  leniently,  and  have  some  little  tH>mpassion 
towards  the  defendant. 

At  the  same  time  the  chiefs  decision  is  final,  and  his  messengers  are  promptly 
sent  to  the  kraal  to  collect  the  fine. 

All  crimes  being  pimishable  by  fine,  civil  remedy  is  not  destroyed  ;  for  instance, 
in  a  case  of  theft,  the  rei)aration  made,  include  both  a  x>unishment  to  the  offender 
and  restitution  to  the  losing  i>ai-ty.  Amount  of  fine  varies  according  to  circum- 
stances. 

Any  offence  (with  the  exece2)tion  of  murder)  may  be  compounded.  In  fact,  the 
culprit,  Ids  guilt  being  jiroved  to  a  certain  extent,  submissively  nmlcts  himself  in  a 
quantity  of  stock  sufficient  to  represent  both  a  punishment  and  civil  act  of  compen- 
sation for  the  danmge  sustained  by  the  prosecutor.  Seduction,  adultery,  assault, 
theft,  ai'son,  wilful  damage  to  i)roperty,  damage  to  gardens,  defamation  of  cliaracter, 
&c.  are  all  condonable,  and  reference  to  chiefs  or  other  tribunals  is  either  necessar^'t 
nor  binding,  where  matters  can  be  amicably  arranged. 

C^llLVINAL. 

5.  No    fixed    penalty  ;     all   crimes    are    settled     b}'     pa}-ment    of    pi*operty    in 
stock  or  otherwise ;  no  detention  of  the  person,  coriwral  punishment,  or  otherwise. 

I  may  here  refer  the  Conmiission  to  a  pamphlet   issued  some  years  since  by  Sir 
John  Maclean,  "  Kafir  Laws  and  Customs.'' 
G.  Crimes  and  offences  looked  ujion  as  such  by  ourselves,  do  not  materially  differ 

fi'om  native  custom,  with  a  few  exceptions,  such  as  seduction,  perjury,  witchcraft, 
&c.,  but  differ  chiefly  in  the  mode  of  punishment.  In  very  few  instances  their  (rustoms 
would  clash  with  our  laws,  and  these  could  be  easily  modified,  and,  in  course  of 
time,  ignored.  In  the  matter  of  accusation  of  witchcraft,  I  treated  this  as  defama- 
tion (if  character,  and  open  to  damages.  The  tribe  took  my  decisions  as  a  matter 
of  coiu'se,  and  in  a  short  time  very  little  was  heard  of  witchcraft,  and  so-called 
witch  doctors,  who  ^^•ere  ver}'  chary  about  exposing  themselves,  and  gradutdly  fell 
into  disrepute  and  ignominy,  though  I,  by  no  means,  affirm  that  the  woidd-be 
practice  of  witchcraft  was  entirely  exploded.  I  carefully  collected  and  treasured  all 
nostrums,  &c.,  said  to  be  iu  use  and  produced  in  cases  before  mc,  and  by  having 
them  in  my  office,  residence,  about  my  person,  freely  handling  them,  and  hold- 
ing them  up  to  general  derision,  convinced  numbers  of  their  utter  worthlessness  and 
inutility,  as  regards  their  supposed  jiowers  of  evil.  Of  course,  among  them  may  have 
been  violent  poisons,  &c.,  dangerous  to  taste,  or  too  freely  handle.  I  think  such 
Vustoms   as  do  not    chi^h   \vith  our  hiM  s,  nor  with  the  progrosi    of  Christianity 
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and  civilisation,  might  safely  be  retained,  and  may,  in  many  instaiK  os,  serve  a  good 
end.  A  few  trivial  cnstoms  which  unnecessarily  interfere  witli  tJie  liberty  of  thc^ 
subject,  such  as  pertain  to  the  chiefs  grave,  &c.,  will  die  a  natural  death,  and  need 
not  be  interfered  with.  Whatever  may  be  said  to  the  contrary,  the  natives,  as  a 
whole,  are  only  too  glad  to  be  released  from  tyrannous  despotic  rule,  wliich  o(jcasion- 
ally  crops  up,  and  x)refer  being  ruled  by  white  chiefs,  ^ho  are  just  and  impaii:ial  in 
their  decisions,  and  administer  the  law  without  fear,  favour,  or  prejudice. 

As  yet  they  are  ignorant  of  the  full  benefits  resulting,  and  woidd  bow  witli  a 
better  grace,  did,  op  could  they,  always  be  made  to  understand  the  whys  and  wliore- 
fores,  instead  of  being  merely  informed  that  it  is  «o,  bocause  it  is  so. 

i3y  custom,  both  parties,  plaintiff  and  defendant,  invariably  retiu'ii  thanks  for  a 
decision  given,  be  it  favourable  or  otherwise. 

7.  No.    Penalty. 

8,  Fines  combined  with  lashes,  or  with  strictlv  Imrd  labour.  Fines  are  niostlv  Mt 
by  those  who  jwssess  property  and  are  men  of  any  standing.  They  would,  in  most 
cases,  prefer  a  short  imprisonment  to  a  fine. 

I  may  hero  quote  a  reply  given  by  the  chief  Sandili,  with  the  concurrence  of  his 
tribe,  which  I  duly  transmitted  to  the  Government. 

I  had  been  ordered  to  inform  Sandili  and  his  headmen  that  stock-lifting  must 
be  checked  (it  was  particularly  rife  at  the  time.  Sheep  were  stolen  in  droves  of  80 
to  100  and  more),  or  the  Gaikas  would  be  removed. 

The  chief  replied : — 

**  Tell  Govei-nment  they  have  taken  away  what  authority  I  had.  I  am  helpless. 
Had  I  my  own  way,  I  could  stop  stealing  to  a  great  extent.  Thieves  are  encouraged ; 
they  are  not  deterred  by  fear  of  punishment ;  both  the  act  of  stealing  and  the  punish- 
ment for  the  crime  are  very  easy.  Stealing  pays  too  well.  Tlio  culj)rit  is  made  to 
suffer  very  mildly  ;  he  seldom  is  forced  to  disgorge ;  he  is  cautioned  not  to  criminate 
himself,  and  often  escapes  punishment  after  having  freely  and  candidh-  confessed  his 
crime  out  of  court.  Tliis  teaches  him  prudence  and  caution.  For  instance,  he  steals 
20  live  sheep,  distributes  them  among  his  fiiends  and  partners  in  the  trade ;  the  sheep 
are  stolen,  say  immediately  before  shearing.  They  are  stolen  at  once,  and  the  ear-marks 
obliterated,  rendering  identification  difficult,  if  not  impossible ;  but  say  he  is  caught 
with  2  or  3  in  his  possession.  He  is  cautioned  not  to  say  anything  against  himself ; 
after  a  protracted  trial  (generally  looked  upon  as  a  mere  farce),  he  is  possibly  acquit- 
ted lor  want  of  sufficient  evidence,  if  not,  he  gets  a  few  months*  imprisonment, 
perhaps  a  longer  period,  even  say  a  year,  Avith  so-called  hard  labour.  He  is  taken 
away,  comfortably,  if  not  luxuriantly,  fed  on  bread  and  meat,  probably  sujiplied  with 
coffee,  sugar,  and  tobacco,  housed,  well-l)edded,  well  treated  in  every  way,  and  veiy 
humanely  worked.  At  the  expiration  of  his  term,  ho  is  sleek  and  fat,  gets  a  suit  of 
clothes,  and  returns  home  to  hud  that  his  sheep  have  been  well  looked  after,  and 
possibly  increased  an  hundred  fold. 

**I  say,  could  he,  by  any  possible  application,  have  done  so  well  for  himself  by 
diligent  and  honest  labour  in  a  twelve  month  ?  By  no  means.  A  farmer  would,  per- 
ha^is,  have  paid  him  6  or  8  ewes  for  herding,  and  being  responsible  for  800  or  1,000 
such  ewes. 

**  Having  succeeded  so  well,  no  wonder  liis  sons  are  tempted  to  follow  in  their 
father's  footsteps.  Punish  them  severely  I  say.  Cat  them  to  within  an  inch  of  their 
lives ;  eat  them  up,  down  to  pots  and  dishes ;  burn  their  kraals  out,  renumerate  the 
loser  handsomely,  pay  informers  and  detectives  well,  work  him  hard  and  feed  him 
sparingly,  by  these  means  you  may  stop  stealing.  I  shall  give  all  assistance,  but  let 
the  red  men  I  employ  be  paid  out  of  the  fines;  they  could  fen-ot  out  cases  of  theft 
with  more  chance  of  success  than  clothed  and  dialled  policemen. 

**  Hand  the  prisoner's  stock  tothemagistrate ;  let  him  reward  me  and  my  (unofficial) 
men,  and  do  what  you  like  with  the  thief.  Such  do  not  receive  encouragement  fi*om 
me.  When  I  had  authority  I  acted  thus.  It  has  been  taken  away  from  me ; 
Government  deposed  me,  and  told  me  I  was  to  do  nothing,  and  draw  my  monthly 
allowance  in  lieu  of  my  share  and  income  in  fines  arising  from  these  sources." 

I  fully  endorse  the  late  cliief's  views.  Our  routine  is  so  tardy  that  seldom  does  the 
farmer  stand  a  chance  of  compensation  ;  long  before  the  culprit  has  received  his 
sentence  his  pro]>erty  has  been  secreted. 
9  —  10.  No  formalities  in  any  way.  A  thief  may  occasionally  have  a  reim  round  his  neck. 
The  jirocedure  takes  more  the  form  of  an  enquiry,  or  examination  into  the  charge, 
b}'  the  headmen  of  the  ki'aal ;  the  headmen  of  the  sub-location  or  the  chief  men 
present  at  the  kraal  of  the  chief,  who  is  not  necessarily  present  himself.  Accused  is 
sent  for.  Complainant  preferes  his  charge.  Accused  is  requested  to  roj^ly,  probably 
admits,  or  prevaricates  if  guilty,  seldom  denies  fiiitly  if  guilty ;  witnesses  are  exa- 
mined on  both  sides,  if  found  guilty,  is  informed  that  ho  must  pay.  He  makes 
an  offer,  which  probably  is  refused  as  insufficient,  and  so  on,  tiU  he  gives  full  satisfac- 
tion (describing  the  stock  he  tenders,  if  at  the  time  in  his  possession.)  If  poor,  he 
pleads  poverty,  and  offers  what  little  he  has,  or  borrows  from  friends.  On  proceeding 
home,  the  chiefs  messengers  are  sent  to  seize  the  stock.    Where  such  custom  still 
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j)rovails,  the  ''umeila"  is  sent,  ^Yith  a  tiger's  tail  drawu  over  a  Btick,  tliis  is  thiiist  into  tlio 
ground  at  tlie  kraal  gate  of  the*  culprit,  as  a  badge  of  authority,  and  is  sacnod.  The  iino 
l>uiug  paid,  it  is  witlidrawu  by  the  messengers.  Sandili  carried  on  this  custom,  but 
Iseizud  the  tail  on  the  first  opi)ortunity.  and  it  is  now  at  homo  in  some  museum.  Adminii^- 
trators  are  not  paid,  but  by  hanging  about  the  court,  tliey  get  occasional  pickings.  The 
messengers  are  x^aid  by  the  i)arty  who  bnugs  the  case,  wliich,  if  not  proved,  no  reward 
is  given. 

11.  Evidence  oi  any  kind  is  allowed,  the  worth  of  such  evidenoe  being  left  to  the 
opinion  of  the  examiners. 

12.  I  have  not  known  any  one  case. 

13.  No.     "Witness  is  told  flatly,  ho  lies. 

14.  In  case  of  a  bona  tide  fine,  some  of  the  stock  is  immediately  slaughtered  to  feed 
the  men  employed  to  enforce  payment  of  same.  Tlie  remainder  is  distributed  as  the 
(•liief  may  see  lit.  An  informer  may  bo  rewarded  by  tlio  loser  on  regaining  his  pro- 
perty, or  valuation  of  same. 

15.  No  special  law.  Anyone  may  withdraw  a  charge,  or,  as  he  would  term  it,  the 
demand. 

IG.  Not  prescribed. 

17.  I  see  no  necessity  for  repealing  any  law,  but  punishments  may  bo  slightly 
altered,  and  those  charged  with  native  management,  shoidd  be  entiiisted  with  iucreaFcd 
powers.  Much  of  the  routine,  now  in  vogue  may,  with  advantage,  be  also  done  away 
with. 

18.  In  minor  cases  yes,  providing,  that  the  local  or  municipal  bodies  are  subservient 
and  answerable  to  the  officer  in  charge. 

19.  Chief  Magistrate,  resident,  and  special  magistrates,  inspectors,  and  superviw)i*<». 
Among  the  Fingoes  in  the  Transkei,  perha2>s  ye??.  Among  the  broken  triljes,  I  wouW 
liardly  consider  it  advisable.  In  cases  pei-tainlng  to  native  modes,  if  livin«^  jieculiar 
to  themselves,  perhaps.  In  villages,  sub-locations,  and  the  larger  communities  geur- 
rally,  the  jur^  might  be  selected  fnmi  headmen  and  otlier  men  of  influence,  who 
are  always  peniianent  members  of  society.  Tlie  prisoner,  of  course,  having  the  right 
of  challenging,  but  giving  his  reasons. 

20.  Yes,  I  think  so,  especially  is  cases  of  theft,  and  cases  of  suspicion  generally,  to 
advise  only,  or  give  their  mutual  opinion. 

21.  I  see  no  necessit}-,  but  in  cases  of  murder,  &c.,  where  cajutal  punishment,  or  a 
severely  lengthy  term  of  imprisonment,  may  be  cousitlered  as  tit  punishment. 

22.  I  cei-taiidy  think  they  may,  with  advantage,  but  merely  giving  decisions,  still,  Ly 
no  means,  enforcing  them. 

23.  I  consider  it  both  a  good  principal  and  very  advantageous  ;  they  do.sii*e  it  them- 
selves, as  a  rule ;  it  is  seldom  that  the  innocent  are  made  to  suffer;  by  keeping  a  kei-n 
watch  on  each  other,  for  the  j)urpose  of  sclf-presenation,  much  ciime  in  the  shape  of 
theft  pai*ticularly  will  be  i>revented. 

24.  I  am  not  aware  that  no  coiToborative  evidence  is  necessary.  The  fact  of  the 
spoor  of  the  missing  stock  being  traced  from  one  side  to  the  other  has  always  Won 
considered  satisfactory  proof.  Kiaals  situated  near  a  drift  are  responsible  for  strange 
stock  crossing. 

25.  On  the  wane,  only  in  so  far  as  we  have  discountenanced  it.  Whenever  Kafir 
law  has  been  sus])endcd,  results  are  that  stock-thefts  are  vastly  increoscd,  convidion 
being  difficult.  The  kraal,  hehl  responsible,  is  always  reh^asod  from  reKi>onsibility  on 
tracing  the  62)oor  fui-thcr.  I  know  of  no  case  in  which  a  whole  location  has  been  hdd 
responsible  to  another,  unless  it  were  an  open  case  of  seizure  by  foi-ce  of  arms. 

26.  ^Messengers  (see  *^  umsila,"  paragraphs  9  and  10)  arc  sent  by  the  chief  to  collect 
the  same. 

27.  I  see  no  such  necessity  where  there  is  British  authority. 

28.  Outside  of  our  own  code.  I  can,  at  present,  only  recall  the  practice  of  witch- 
craft, or  smelling  out.  I  do  not  well  see  how  we  can  forcibly  put  down  either  of 
these  two  2)ractices,  while  confined  to  their  own  kraals.  Publicity  m  as  far  as  would 
come  under  the  head  of  *'  jniblic  nuisances  "  could  easily  be  put  down.  The  accom- 
paniments of  th(»  •'  intonjane  "  may  dio  out,  but  circumcision  will  stand  for  ages. 

29.  I  see  no  such  neccFsity,  excci)ting  in  so  far  as  I  have  alluded  to  this  before. 
Fines,  and  heavy  fines,  where  practicable,  will  facilitate  the  course  and  aim  of 

justice  vastly. 

30.  Where  Europeans  arc  resident  among  the  natives  on  sufferance  only. 

C[\TL. 

31.  None. 

32.  I  know  of  no  actual  law ;  simple  word  of  mouth  is  held  binding,  and  such 
business  is  generall}'  made  public  for  security  of  prodiunng  witnesse.s  if  required. 

Interest,  only  in  peculiar  cases  where  the  increase  of  stock  sold,  borrowed,  hired, 
&c.,  may  be  demanded. 
34.  Damages  generally ;  payable  in  stock.     All  injuries  to  the  person^  character, 

or  property,  &c. 
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oo  —  3G.  Idontical  with  crimes  p^enerally  before  referred  to. 

37.  None  fixed.     In  peculiar  cases  deiuand  is  made  ou  uoarost  of  kin. 

38.  I  see  no  necessity. 

^0.  Tlie  Masters  and  Servants'  law  would  be  beneficial  to  both  parties. 

41.  Males,  after  circumcision,  minors. 


MARRIAGE  AND  INHERITANCE. 

Marriage. 

1 .  No,  certainly  not,  examples  of  one  wife  are  rare,  and  these,  with  comparatively  few 
exceptions  ;  but  on  mission  stations,  and  among  the  more  civilised  Fingoes,  it  is  so. 

2.  No  eheclc ;  but  niissionary  influence. 

3.  I  l)elieve  I  may  safely  say,  not  as  a  rule.     Certainly  not. 

4.  I  leave  tliis  question  to  the  several  missionaries  whose  opinions,  I  understand, 
have  been  requested  on  such  matters. 

5.  See  paragraph  4. 

G  I  have  found  that  I  personally  tliink  differently  on  the  matter  to  many  others 

equally  conversant  with  natives.  I  do  not  consider  it  a  mere  transaction  of  sale  and 
purchase.  The  pleasure  of  the  female  is  not  studied  to  the  extent  we  would  deem 
necessary,  unless  it  appear  that  it  is  so  among  Europeans  as  a  whole.  Were  it  a 
more  matter  of  sale,  would  not  a  Fiugo  or  Hottentot  be  deemed  fit  for  a  husband  ? 
Yet  this  is  vc»ry  rare.  A  woman,  in  many  instances,  is  not  allowed  her  own  choice, 
but  her  parents  or  guardians  arc  supposed  to  know  what  is  better— rank  is  certainly 
nn  object.  The  fact  of  bein^  im«'irounifi.sed  is  also  a  great  bar.  Tlio  sum  of  cattle 
is  not  necessarily  fixed,  but  the  richer  the  husband,  the  more  the  cattle  is  demanded. 
Many  a  poor  fellow  gets  his  wife,  so  to  sa}',  on  credit;  ho  tenders  a  trifle,  the  acceptance 
of  tliij  satisfies  the  marriage,  and,  in  course  of  time,  he  makes  up  the  required  sum, 
failing  this,  she  may  be  taken  from  him.  The  cattle  paid  in  dowrj-  are  divided  among 
her  relations,  one  is  set  apart  as  lier  "nbulunga."  a  usual  custom,  and  is  not  made 
away  with;  she  wears  a  necklet  made  of  the  brush  of  this  animal ;  should  anything 
happen  to  it,  it  is  replaced  by  another  beast.  Sliould  her  husband  die,  or  ill-use  her, 
she  has  the  right  of  d(.»manding  protection,  and  maintenance  from  any  one  who  shared 
in  the  cattle.  She  re<^eives  an  outfit  before  leaving  lier  home.  In  a  caso  of  ill-usage 
the  husband  is  fined,  and  these  cattle  tend  to  swell  the  original  amount.  In  very 
flagrant  easels  of  ill-treatment,  the  marriage  may  bo  cancelled,  and  the  cattle  not 
returned.  Should  the  wife  voluntarily  leave  her  husband  without  sufficient  cans-,',  ho 
may  demand  the  cattle  with  their  increase.  Very  few  cases  now  oecur  in  wliieli  a 
female  is  cruelly  forced  into  the  possession  of  a  husband,  and  rarely  is  she  rofu^od 
l»y  the  man.  The  children,  on  becoming  orphans,  make  the  same  call  on  the  families 
among  whom  the  (.-attle  were  divided.  In  some  instances,  money  or  anything  else 
in  the  shape  of  goods  is  paid,  such  as  slieep,  goats,  ploughs,  a  gun,  &o.,  from  inter- 
course witli  the  natives. 

7.  Not  essential ;  but  I  would  hesitate  in  asserting  that  her  feelhigs  wore  entirely 
ignored ;  she  either  threatens  or  attempts  suicide,  and  gives  such  continual  worry  in 
liiding,  running  away,  &c.,  that  in  most  cases  she  gains  lier  point,  but  in  many  more 
instances,  submits  to  her  fate;  and  finding  the  yoko  not  quite  so  irksome  a^  sho  expected, 
lives  contentedly  after. 

8.  Cases  have  occurred ;  I  have  known  no  case  of  actual  cruelty.  Appeal  to  the 
European  officer  would,  in  most  cases,  prevent  this  ;  I  speak  only  from  experience, 
knowing  little  of  natives,  not  under  one  rulo    I  treated  such  cases  as  criminal  assault. 

9.  Not  quite,  for  instance,  in  hut-l)uilding,  iho  men  cut  the  i)oles  and  laths,  and  erect 
the  same.  "Women  do  the  grass  and  thatdiing  pai*t.  Thomen,  as  a  rule,  do  the  x^last(»r- 
ing ;  and  it  is  by  no  means  unusual  to  see  them  hoeing  and  planting.  ( )f  course,  they  do 
tho  ploughing.  But,  as  each  wife  has  her  own  garden  plot,  she  is  interested  in  the 
labour.  In  reaping,  men  cut  the  corn,  women  do  tho  carrying,  ^fen  often  assist  in 
the  thrashing,  and  have  the  general  oversight  of  the  crops,  as  regards  theft,  trespass, 
and  damage. 

10.  Not  his  equal,  subservient  to  him,  but  I  cannot  sa}'  servile  exactly.  They  have 
a  good  deal  to  say  in  housoliold  matters.  A  husband  often  says,  '*  I  would,  but  my 
wife  is  unwilling,"  or,  "  I  would  part  with  so  and  so,  but  it  belongs  to  my  wife.'*  He 
is  bound  to  supply  her  -with  food,  clothes,  and  shelter,  failing  this,  she  would  have  j  ust 
grounds  for  deserting  him.  In  outside  matters  she  is  suppose:!  to  say  nothing,  and 
knows  less,  restricting  herself  to  hous(»hold  matters  only. 

1 1 .  No  limit. 

12.  No  rule.  Yes,  (?;e^  often.  Several  not  seldom  (in  these  cases  tho  husband  is 
generally  very  well  off,  and,  perhaps,  a  man  of  rank  and  position). 

13.  Yes,  flagrant  ill-usage,  non-support  by  tlie  husband,  suspicion  of  dealings  in  so- 
called  witchcraft ;  in  some  cases,  non-beanng  of  children,  and  continuous  abortions- 
Very  rarely  adultery  (extreme  and  continued)  on  the  part  of  the  wife. 
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14.  As  a  rule,  hapi)y  and  contented,  occasional  jealousies  of  course.  By  no  means 
necessarily  witli  displeasure.     The  older  she  is,  or  hecomos,  the  more  they  assist  her. 

15.  Absolutely,  in  a  sense,  but  are  still  looked  ui)on  as  the  property  of  the  woman. 
The  actual  cattle  may  be  made  away  with  in  sale,  slaughter,  work,  and  so  on  ;  possibly 
one  or  more  are  used  to  repay  the  wedding  expenses  and  outfit  (when  such  have 
been  bon-owed),  but  the  claim  of  the  woman  vitually  remains,  whether  the  cattle 
remain  in  existence  or  not ;  guaiTantee  is  not  considered  necessarj',  as  the  whole  pro- 
ceedings are  made  public,  and  are  generally  Icnown  by  all  related  and  interested. 

16.  (Occasionally,  but  not  without  divorce  or  lengthy  disappearance  of  the  husband. 
In  some  instances  the  marriage  is  disputed,  the  husband,  having  only  paid  one  animal, 
which  is  often  argued  as  having  l)iHni  paid  as  a  fine  for  connection  with  the  woman 
before  mania  ge.  ^ 

17.  In  no  way,  but  by  all  possibh?  nif^ins  discountenanced. 

18.  Oei-tainly  not. 

19.  I  see  no  probability  of  legalising  plurality  of  wives,  so  I  do  not  see  the  necessity 
for  supposition. 

20.  No.  The  future  dowTy  (cattle  to  be  paid)  is  cei-tainly  an  object  in  view,  as  the 
girl  comes  of  age,  but  1  do  not  quite  agree  with  the  Natal  view  oi  the  matter. 

21.  No. 

22.  '  Publicity  and  ceremonial  dance.  Occasionall}'  the  dance  is  deferred  till  some  more 
convenient  season  ;  and  is  not  held  immediately  on  the  sending  of  the  woman  to  her 
future  husband's  abode  by  formal  escort. 

23.  I  know  of  only  such  as  are  decided  by  most  European  officers  (if  not  all),  resi- 
dent auKuigst  natives,  according  to  usual  Kafir  custom. 

24.  I  quite  agree  with  this  com'se  in  both  respects. 

25.  Occasionally  an  invalid  di^livers  his  wishes  to  his  family  and  fi'iends  when  death 
ajipears  inmiinent,  but  the  rendering  of  wills  is  not  usual  or  common. 

A  polygamist  is  presimied  to  have  two  chief  wives,  the  *' head  wife"  Uin/azi 
Omhtlu ;  and  the  **  right-hand  wife,"  or  the  Umfazi  Wa^ehmnie,  lie  may  have 
any  number  of  other  wives,  but  each  of  such  is  attached  to  one  of  the  former,  and 
woidd  be  looked  upon  by  us  as  a  concu])ine.  The  father  usually  divides  his  property 
between  these  two  houses.  As  a  son  is  born,  something  is  apportioned  to  him.  The 
eldest  son  of  the  chief  wife  inherits  the  gi'eatcn*  share,  the  son  of  the  right-hand  wife 
the  share  of  that  side  of  the  house.  The  eldest  son  of  the  chief  wafe  represents  his 
father,  and  that  house  has  the  gi'eater  share  for  this  reason.  The  other  women  and 
their  children  look  to  their  several  houses ;  and  the  father  usually  gives  them  a  share 
according  to  their  respective  houses.  This  division  is  generally  known  by  the  family, 
relatives,  head  of  the  kraal,  and  also  by  the  chief.  There  are  very  seldom  any  diffi- 
culties or  di8i)utes  in  regard  to  the  inheritance.  Eveiy  one  who  knows  anything 
about  the  shares  may  be  regarded  as  a  witness,  and  any  near  relative  as  guaixlian, 
and  very  little  check,  if  any,  is  necessary  as  to  a  fair  division. 
20.  Yes,  certainly. 

27.  The  administration  of  the  estate  is  usually  so  fair,  simple,  and  short,  that  there 
i.^  seldom  any  necessity  for  applying  for  any  interference  from  us. 

28.  I  think  the  provisions  of  this  Act  will  be  more  generally  known,  and  taken 
advantage  of,  as  locations  and  kraals  are  broken  up  ;  individuals  scatter  to  isolated 
lots,  and  i>olygamy  decreases. 

29.  In  native  locations,  pure  and  simjde,  by  the  usual  native  custom. 

30.  I  hold  that  fate,  though  not  exactly  encouraging,  need  not  be  wholly  dis- 
couraging. 

31.  I  am  not  quite  sure  about  a  married  woman  becoming  the  property  of  her 
deceased  hiLsband's  heirs,  and  that  she  can  inherit  nothing.  If  sno  has  children 
she  nec<\ssariiy  inherits  through  them  ;  if  not,  she  can  return  to  her  parents  or  guar- 
dians. Daughters  become  the  property  of  their  brothers,  who  house,  clothe,  and  feed 
them  till  married,  which  repays  tln»m.  ]3ut  I  leave  this  to  the  opinion  of  others  ; 
to  me  the  word  propei^ty  appears  too  harsh  to  meet  the  situation  exactly,  tliongh  it 
btn-ders  on  the  same.  The  position  of  being  as  it  were  ^* goods  and  chattels"  always 
partakes  more  or  less  of  being  under  guardianship,  ana  having  a  proper  home, 
more  than  ''the  slavery,"  the  word  would  lead  one  otherwise  to  infer.  The  brother 
has  no  more  right  to  ill-use  his  sister  in  any  way  tlian  he  has  his  own  wife. 

32.  Very  much  so.  Simply  that  they  follow  in  the  steps  of  their  own  progenitors, 
and  were  brought  up  in  that  mode  of  life.  8ej)arate  tribes  have  separate  customs, 
and  are  not  nee ?ssarily  ridiculed  for  any  custom  of  their  own. 

33.  Nut  to  my  knowledge  as  regards  ancient  customs.  A  few  have  been  modifieil, 
others  have  fall(Mi  into  disuse,  owing  to  changes  in  mode  of  living  and  contact  with 
Euro])eans. 

34.  To  my  knowledge  few,  but  see  missionaries. 
35  —  3G.    Missionaries  best  able  to  answer  these. 

37.  I  do  not  see  that  anjiJiing  can  be  done  as  regai'ds  mamages  ah'eady  contracted. 

It  would  be  unjust,  imfair,    and  bring  about  no  end  of  confusion  and  discontent,  if 
not  more  open  rebellion  ;    immorality  and  vice,  1  leave  out  of  the  question. 
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38.  The  acknowledging  of  one  wife,  the  liead  wife ;  this  one  to  bo  registered  as  the 
legal  wife.  Thus,  in  course  of  time,  polygamy  may  be  stamped  out ;  but  it  must  be  a 
slow,  steady,  and  careful  process.  Under  any  circiunstances  it  will  meet  with  much 
opposition  and  discontent,  and  will  be  difficult  and  dangerous  in  the  extreme,  but  no 
doubt  Christianity  and  civilisation  will  have  their  effects. 

39.  I  think  it  preferable  to  wait,  but  we  will  have  to  wait  a  long  time. 

40.  In  a  space  of  over  ten  years  I  had  no  difficulty  in  either ;  occasional  cases  were 
tedious  and  peculiar ;  for  instance,  a  younger  son  might  many  ofE  a  sister  residing 
with  him,  ignoring  the  fact  that  the  elder  brother  had  already  done  so  to  a  previous 
husband.  A  liusband,  turning  up  after  having  disappeared  for  a  lengthy  period,  his 
whereabouts  being  unknown,  or  neglecting  to  come  for  her ;  but  these  are  trifling — 
practic&l  difficulties  I  can  state  none. 

41.  An  obstacle,  heathenism  generally,  immoralities  connected  therewith,  theft  as  a 
crime  ^particularly.  All  the  stock  stolen  does  not  necessary  go  to  the  so  called  dowries, 
but  a  very  large  proportion ;  not  only  is  the  atock  very  much  scattered,  but  the  "  very 
much  maniage  "  makes  no  end  of  connexions,  and  thus  infinite  ease  of  hiding  and 
secreting,  or  obliterating  trace  of  such. 

Simply  custom  inmiemorial. 

42.  Very  slight  check  indeed  (refer  to  missionaries.) 

43.  She  is  under  the  control  of  her  parents :  elder  brothers,  uncles,  or  guardians, 
who  are  presumed  to  do  tlieir  best  for  her  interest  (not  losing  sight  of  their  own) ; 
she  is  supposed  to  have  no  will  of  her  own,  as  regards  her  marriage.  The  home-ties 
are  never  broken,  and  the  distribution  of  the  cattle  '*lobola'd  "  for  her  increase  and 
preserve  such.  "Were  it  not  for  these  cattle,  her  husband  could  at  any  tune  throw  her 
clistitute  on  the  world ;  and  were  it  not  for  the  cattle  in  view,  parents  would  think 
little  of  female  children,  whereas  the  contrary  is  the  fact.  A  woman  not  **lobolaM," 
as  sometimes  happens,  has  no  home,  and  no  one  to  look  to,  should  lier  husband  become 
weaiy  of  or  negiei^t  her.  Native  women  would  strongly  object  to  abolition  of  the 
custom  of  '*  ukulobola,"  and  non-payment  woidd  be  considered  a  degredation.  The 
more  cattle  paid  the  more  the  woman  considers  herself  raised  in  the  social  scale. 

44.  I  cannot  sav. 

*> 

Marriage  .v>t)  Ixitkuitaxec. 

4.5.  1  have  known  of  cases  in  wliich  a  father  has  disinherited  his  son  for  crime,  ill- 

character  and  general  worthlessnoss,  putting  another  in  his  place.     This  being  pub- 
licly made  known. 

46.  I  have  not  the  Act  at  hand  for  reference. 

47.  I  take  it  that  on  being  manied  by  Colonial  laws,  he  sends  the  otlicr  wives  and 
children  home  with  a  share  of  his  property  for  beginning  life  afresh,  and  has  noth- 
ing whatever  more  to  do  with  them,  unless  ho  maintains  claim  to  the  children,  and 
thus  continues  to  supi>ort  them. 

48.  Having  mari'ied  by  Colonial  law,  I  do  not  see  that  there  can  be  any  subsequent 
legal  marriage  by  native  custom  during  the  lifetime  of  the  legally  manned  wife.  -^Vny 
subsequent  mamage  by  native  custom  would  be  no  marriage,  and  should  be  ignored 
and  looked  upon  as  adulteiy.    I  see  no  other  course  open. 

49.  For  polygamists,  the  succession  in  vogue  under  native  custom.  Tliose  maiTied 
under  our  law  must  necessarily  conform  to  oiu*  rules. 

50.  By  witnesses. 

51.  See  49. 

52.  A  difficiUt  question.  1  shoidd  allow  the  woman  the  right  of  refusal  of  i\\ii  hus- 
band, yet  I  should  not  be  prepared  to  allow  her  free  choice,  or  in  9  cases  out  of  lO 
she  would  throw  herself  away  on  the  first  love.  Smitten-swain,  destitute  of  any  honest 
means  of  support,  and  allow  her  some  direction  in  the  distribution  of  the  cattle  under 
guidance  of  her  parents  or  guardians.     Tliis  might  j^ass  without  much  opposition. 


LAND  TENUEK, 

1 .  May  be  looked  upon  more  as  possession  or  occui)ation  of  the  land.     Might  to  a 

great  extent  is  right,  where  there  is  no  probability  of  our  interfering.  A  new 
arrival  merely  enters  under  some  headmen,  and  even  not  necessarily  with  the  consent 
of  the  chief  first  had  and  obtained.  He  requests  permission  to  erect  his  kraal  on 
some  favourable  spot,  sufficient  land  is  apportioned  him  for  agi'icultural  purposes, 
and  ho  makes  use  of  the  general  commonage ;  it,  of  course,  being  understood  that  he 
dispossess  no  one  of  any  i)rior  right,  nor  inconveniences  the  community  in  general* 
The  chief  occasionally  dispossesses  an  individual  of  a  site,  or  garden  land,  but  these 
instances  are  rare,  and  disputes  about  lands,  on  the  whole,  are  easily  adjusted ;  natural 
boundaries  being  the  rule  ;  and  grazing  is  free  to  all. 
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UlKSTlONS. 

2.  Father  to  son,   headman  to  headman.   &c.      As  a  rule  there  are   no  actual 

inter-tribal  boundaries,  garden  ground  only  being  limited.     See  1. 
i).  Reference  to  the  chief  and  headmen. 

4.  No  individual  tenure  known. 

5.  Inter-tribal  yes  ;  tribal,  cannot  say 

Titles  no.     Leases  yes.     Work  well.     Fingoes  chiefly.     Sales,  not  aware. 

7.  Earely. 

8.  Am  only  informed  as  regards  the  Gaika  location  and  the  uper  Kabousie  Crown 
roseiTe.  In  the  former  the  lands  arc  hold  in  community  (with  exception  of  a  f'^w 
plots  on  mission  stations).  In  tlie  latter,  sales  and  leases,  with  commonage  attached. 
Both  in  their  way  work  Avell,  but  do  not  think  many,  if  any,  titles  have  been  taken  up 
on  lujids  set  ajiart  for  mission  purposes. 

9.  As  to  Transkei,  cannot  say.  Cei-tuinly,  improvements  made  under  the  present 
S3stem  are  few  and  trifling,  where  existant  at  all ;  on  eecured  pi*operty  there  would 
naturally  be  far  more  scope  and  evident  result,  as  regards  fencing  (stone  or  other- 
wise). Stone  kraals,  iiTigation,  tree  i^lanting,  cultivation  (in  connected  lands,  instead 
of  isolated  patches  as  at  present  prevails),  and  lasting  improvements  generally. 

10.  Certainly  ;  but  the  more  general  sale  of  brandy  would  necessarily  be  a  residt- 
ing  evil. 

1 1 .  Depends  upon  the  size  of  the  lots  ;  if  small  I  should  recommend  natives  or 
immigiants.  But  should  give  cultivators  of  the  soil  the  preference,  Ly  which  I 
mean,  proportion  of  commonage  to  be  a  secondary  consideration,  the  chief  one  being 
the  extent  of  giound  to  be  cultivated. 

12.  Reference  as  arbitrators  in  matters  generally  but  alwajs  under  sufferance,  with 
nght  of  appeal  to  oiu'  authority.  The  chief's  influence  being  secured  to  the  forward- 
ing of  our  own  measures  and  interests. 

13.  I  would  not  attempt  to  abolish  chieftainship  in  its  entirety,  but  endeavour  by  a 
gradual  process  to  wean  his  authority  from  him.  I  am  convinced  that  this  decrease 
of  influence  and  authority  is  steadily  but  surely  progressing,  in-esj>ective  of  any 
force  exerted  on  our  pai-t,  and  will  end,  in  course  of  time,  in  entire  suomission  to  our 
rule  in  all  matters.  The  events  of  the  last  thirty  years  have  shown  this  very  palpably. 

14.  I  should  not  make  it  inalienable,  but  only  alienable  under  permission  firet 
obtained  on  good  official  recommendation.  I  do  not  think  the  native's  estimate  of 
the  land  would,  in  any  way,  be  prejudiced,  but  rather  the  contrary. 

15.  I  should  in  no  way  discountenance  this,  and  should  allow  any,  and  eyeiy  native 
the  privilege  of  purchasing. 

16.  I  should  prevent  mortgage  in  every  possible  way  ;  that  is,  in  favour  of  Euro- 
peans. 

17.  I  can  only  think  of  squatting,  but  this  would  probably  require  special  legisla- 
tion. It  would,  by  no  means  answer,  to  allow  a  native  to  locate  more  2)eople  on  his 
land  than  could  make  an  honest  living. 

18.  25  to  50  acres  of  arable  land,  chosen  for  such  purpose,  commonage  to  be 
land  general. 

19.  I  think  not.     I  doubt  if  contrast  would  be  favourable  in  the  long  run. 

20.  Granted  that  he  has  earned  out  these  improvements,  I  should  remove  the 
restrictions  as  a  reward  for  the  industry  exhibited. 

21.  I  should  recommend  that  the  whole  necessary  machinery  be  as  simple  and  inex- 
pensive as  possible. 

22.  Cannot  sav. 

.    23.  Want  of  energy,    expense,  objection  to  being  crowded  together,  bad  choice  of 

arable  land,  and  groat  ease  with  which  use  of  sufficient  land  to  meet  their  lev 
requirements ;  can  bo  acquired  in  other  ways,  not  losing  sight  of  tedious  process 
before  acquiring  individual  right. 

I  know  numbers  of  natives  who,  when  the  Kabousie  reserve  was  still  vacant, 
were  prepared  to  invest  cash  amounts  ranging  from  £40  to  £100  and  more,  in  the 
purchase  of  land,  but  before  the  necessary  machinery  could  be  put  in  motion,  thcv 
encroached  upon,  and  gradually  exhausted  this  hoard,  and  eventually  relinquished 
all  attempts  at  becoming  purchasers  or  lessees.  In  numerous  instances  the  machinenr 
having  been  ultimately  set  a-going,  the  lands  were  secured  by  European  land- 
jobbers,  who  made  it  a  hopeless  task  for  the  natives,  to  whom  they  sub-let. 

24.  Small  lots,  reduced  expenses  generally,  purchasable  by  natives  only. 

25.  Only  Kabousie  reserve.  As  far  as  I  know  worked  well,  and  were  it  not  for  the 
tedious  procct-ftcs  above  referred  to,  would  have  worked  most  satisfactorily. 

26.  Perpetual  leases  if  possible. 

Compensation  certainly.  Yes.  (Restriction  to  loyalty  and  good  faith  of  course.} 
I  think  perpetual  lease  best,  but  would  be  very  doubtful  of  the  advisability  of  giving 
grants  under  any  circumstances.  "NVhat  little  I  liave  seen  of  free  grants  has  given  me 
by  no  means  a  favourable  ojiinion.  I  should  prefer  a  middle  course,  such  as  a  sub- 
stantial reduction  in  amount  of  lease  after  a  specified  term  of  years,  with  the  option 
of  having  the  lease  cencellcd;  receiving  no  compensation  for  improremeuts. 
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i7^  I  do  not  quite  nndentand  what  is  meant  by  "interest  in  land  under  tribal 

onstom."  Perhaps,  individuaUj  no  one.  If  what  is  meant,  is  the  making  our- 
selves acquainted  with  the  several  admitted  boundaries  of  the  various  tribes  ?  cer- 
tainly, as  under  any  circumstances  disputes  will  and  must  arise,  which  will  be  refer- 
able to  onr  decisidta. 

28.  A  court  consisting  of  the  several  magistrates  would  certainly  bo  beneficial,  as 

all  boundaries  are  natural  rivers,  mountains,  roads  and  ridges,  and  natives  have, 
in  nearly  all  parts,  encroached  upon  each  others  territory,  but  under  amity  and  mutual 
understanding,  till  some  trifling  matter  sets  them  by  the  ears,  and  di  faculties  of  a 
serious  nature  follow. 


LOCAL  SELF-GOVEENMBNT. 

1.  By  chiefs,  petty  chiefs,  lieadraenof  sub-locations,  and  heads  of  kraals.  Tradition 
as  handed  down  from  generation  to  generation,  and  custom  immemorial,  constitute  what 
we  denominate  the  laws  of  the  comTnunity,  and  tlieso  are  scrupulously  adhered  to 
in  every  respect.  It  woidd  be  a  very  exceptionable  case  Trero  a  chief  or  his  council- 
loTB  to  act  arbitrarily  in  any  case. 

2.  Each  village  has  its  own  headman,  and  in  many  instances  is  constituted  of  a 
sinsie  family.  All  resident  in  such  village  bow  to  the  rule  of  this  headman.  He 
settles  all  disputes  and  grievances,  but  the  defendant  lias  right  of  appeal  to  the  diief . 

Oases  of  peculiar  difficulty  are  inquired  into  hy  the  headman,  and  assisted  by  the 
headmen  of  the  neighbouring  kraals.  kShould  the  difficulty  then  appear  unaurmount- 
able,  the  litigants  are  referred  to  the  head  diief . 

All  cases  being  condonable  (with  the  exception  of  murder),  the  headman  may 
settle  any  case,  in  the  position  of  arbitrator. 

3.  .         See  previous  question.     The  govejnment  exercised  by  the  headman  is  merely 

patriarchal.  They  act  merely  as  arbitrators,  or  rather  heads  of  family ;  adjusting 
any  differences  impai'tially,  and  to  the  best  of  their  ability,  among  the  commimi ty 
under  them. 

It  is  very  seldom  that  justice  and  equity  are  wilfully  perverted  by  men  in 
such  position.  They  are  always  looked  up  to  with  respect  and  obedience,  and  as  a 
rule  endeavour  to  increase  and  retain  such  respect.  The  population  under  a  just  and 
fatherly  headman  is  continually  on  the  increase.  This  places  him  eventually  in  the 
position  of  an  influential  minor  chieftain,  so  to  say.  And  his  position  becomes  here- 
dftary.  With  the  exception  of  jealousy  on  the  part  of  brother  headmen  and  superiors 
in  position  he  leads  an  easy  and  comfortable  life,  aspiring  to  nothing  outside  of  his 
immediate  circle. 

I  consider  the  system  very  good,  and  under  proper  guidance  and  supervision,  of 
much  benefit  to  us,  and  of  vast  importance  and  assistance  to  any  European  officer 
•  placed  over  them. 

Making  use  of,  and  directing  the  headman's  influence,  should  be  one  of  our  chief 
;  objects.  If  succesfidf ul  in  this  we  obtain  influence,  and  are  able  to  place  a  check  on 
both  the  headman  and  his  superiors. 

4.  No  municipal  government. 

As  before  remarked,  every  kraal  or  bevy  of  kraals  may  be  looked  upon  as  a 
f^ilv,  without  regard  to  actual  relationship. 

The  heads  of  these  kraals  arrange  about  agricultural  lands,  footpaths,  water- 
rights,  grazing,  position  of  new  kraals,  &c.  In  a  sanitary  measure  they  do  absolutely 
nothing.  For  this  reason,  and  this  reason  chiefly,  they  have  a  horror  of  being 
crowd^  into  villages.  Another  is  that  single  kraals  being  massed  together  neces- 
sarily requires  many  of  the  garden  lancLs  to  be  at  a  distance,  and  often  out  of  sight, 
as  fencing  is  the  exception.  Damage  to  stock  would  be  seriously  prevalent,  and 
neariy  unavoidable.  As  a  rule  valleys  are  restricted  to  gardens,  and  nd^  and  hills 
to  grazing  purposes.  Where  convenient  gardens  are  massed  in  one  direction,  and 
grazing  rights  m  the  other ;  fuel  is  free,  as  adso  location  of  kraal  or  kraals.  As  a  rule 
mere  is  little  squabbling  about  land,  which  is  not  easily  settled  by  the  community. 
But  difficidties  frequendy  occur  in  finding  lands  for  new  anrivals.  During  my  iehure 
of  office  I  allowed  no  one  to  cultivate  new  soil,  unless  it  bordered  on  land  akeady 
cultivated  by  him,  without  tiie  sanction  of  the  headman.  Public  feeling  acted  as  a 
check  upon  any  favouritism  on  his  part. 

I  entertained  no  cases  of  this  description  unless  referred  to  me .  by  the  head- 
man, then  my  decision  was  final.  I  aUowea  no  one  to  retain  any  claim  on  a  plot  of 
land  after  he  had  allowed  it  to  remain  fallow  for  more  than  one  season.  I  allowed 
no  footpaths  to  be  closed,  and  allowed  no  compensation  lor  damage  done  by  stock 
during  daylight,  except  under  special  ciroumstances.  I  had,  for  a  time,  some  33,000 
natives  in  my  location,  but  disputes  under  the  abovementioned  head  were  oonqmrative- 
ly  rare. 
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I  should  at  the  aaxne  time  adrooaU  the  establiriu&eiit  ol  soitad»ral  reasoiiible 
distances  aplEirt,  as  a  pretentatiye  to  assaulie  and  ill-^eeungp  neceasteily  thus 
engendered.  .'      '' 

1  flhould  not  advocate  crowded  villages  as  has  been  attismpte^,  bnt  communities 
of  sub-locations  with  short  intervening  distances  between  the  kiuab;  not  allowing 
any  isolated  kraals  under  any  circumstances.    Thus : —  ' 


Grazing 


'(y-JSj^aals 


'Siwe^ 


fo„/.g    o;     <.      ^^        e„^ 


Supervisions  would  be  much  facilitated.    I  would  here  suggest  exemption  from 
hut-tax  for  properly  fenced  gardens  by  sod  or  stone  wall. 

5.  The  comfort,  convenience,  and  welfare  of  the  majority  is  the  aim  and  end. 

6.  None  whatever. 

7.  Certainly  not,  only  by  a  few  resident  on  mission  stations,  where  the  influence  of 
the  missionary,  or  such  as  are  interested  is  brought  to  bear. 

8.  Decidedly  not.  As  a  mass,  they  certainly  prefer  that  we  should  hold  the  rdns, 
and  are  perfectly  wiUine  to  be  guided  by  us,  so  long  as  we  treat  them  justly  and 
straightforwardly.  With  us  there  need  be  no  favouritism,  and  we  can  act  fearlessly, 
disinterestedly,  and  without  prejudice.  As  a  whole  they  would  readily  embrace  any 
opportunity  of  guidance  and  assistance,  wore  they  fully  convinced  that  it  was  plainly 
and  sincerelv  for  their  benefit. 

9.  Does  this  refer  to  land  purchasers,   lessees,   &c.,    or  natives  in  locationi? 

Under  any  circumstances  I  think  this  could  be  arranged.  The  native  rules  are 
very  simple,  and  with  a  few  modifications  most  of  over  own  would  be  adaptable,  and 
X  think  would,  Lf  the  benefits  resulting  were  fully  explained,  meet  the  hearty  approval 
and  co-pperatipn  of  the  several  communities,  land-holders  particularly. 

lOw  Cannot  say  positively,  bnt  am  under  the  impression  that  all  the  headwork  has 

been  left  to  Europeans. 

1 1.  Must  leave  this  question  to  such  officers  as  Capt.  Blyth  and  others. 

12.  I  certainlv  would  think  it  unsafe. 

13^.  Am  not  acquainted  with  the  Ceylon  system. 

14.  In  some  instances.  YeSs  But  at  first  with  very  limited  powers,  and  under  ex- 
treme sup^rvisipn  and  criticism.  Natives  are  very  grasping  at  authority  ;  a  little  goes 
a  long  wav,  and  my  experience  is,  that  they  have  to  be  continually  cheeked.  In  the 
absence  oi  the  magistrate  the  native  j^olicemen  becomes  dignity  personifled,  and 
becomes  a  laughing  stock  to  his  ow];l  people, .  and  if  not  dosdly  watched,  and  lield 
with  a  shcri-t  rein,  arrogateii  to  hinvselr  the  importance  and  authority,  litl)e  dreamed  of 
by  his  European  superior..    I  have  had  numbers  of  native  pblice  and  headihen  under 

•  me,  but  everyone  hadthi^  failingmore  or  less,  though  otherwise  thoroughly  hpneat  and 
trustwoi;th^,  a  little  ^uthcnitY 'Appeared  to  occupytheir  foil  powers  of  setf-oontrol, 
and  generally  with- yeiyittdi^^r^tsufc<?ess.  •  -j  ..    . 

15.  Not  Divisional  Councils  exactiyi  the  natives  are  hot  sufficiently  advanced,  in 
course  of  time  as  land-holders,  increase  suoU  matters  will  come  of  necessity.  Tax 
andsj;)eudby  aU  means  for .  tVe  benefit  of  t!he  several  communities,  were  suich  exist 
in  sufficiQut  numl^ei-s,  but  le^ye  the  general  inan^g^ii^^i^^  to  some  fit  European 
piS&cer,  \ifho  may  be  asssi^tpd  by  iti^elligent  luatives  appiointed  by  the  native  oom- 

.:.'.    ^^niiiy.*       j^'    /  *   ■'..  '     ' ''  *■  .;  ./  ■  V       '..'.'   .'  .  '* 

•    «.16.  Hate  formed  none.      ;    .:«. 

'  1 Y^      ■  .  i  I  jialef  no  dbubt  of  It'  I  know  of  Ao  native  laws  ot  customs  which  ti^ed  Unneces- 
'•    -        sariljr'daih  witu'dny  tfechtmderfakin^^ 

_j    IB.         {  Pie  conlor^tipn  q|^, the.,, lo9aKtV|VouId  m^^  llaces  be  iinj^avourable  to 

^    .a  r  ;?^flP*'^9^'^.  V^^^^^ P^il^fh  ^Sj^^g?^^  ^f*|lt^^i  ^P^^i  foundation,  .&c.  ^  . 

h,.,  i.  I  I  .do.  not  aee  \hat  round  hitits^«otild  weE  be  interdicted ;  HsauTely  evexyt  Ine^  citizen 
A  J  .  'is^at liberty :td>buiid.lusjreeidence  aoeot^ng.to  any  pattern  tkat;may  .^eato  lum  beet, 
\h,  at  the  same  tima  indncemente.oould.be  held  i9uti  to^.suoh  ae  migl^l  aat^ioe  to'  angular 

>  .  ^.  ;.  dwellings,  iauohiafliDeduotkm>df|  oi^  exetnptionlrom)  ta^leev  juoeialanee  in  easl,  m  way  of 


-timber,  fto.  I Aug^eeted tliit^,  years  siuco,  totlie  Govemment  with  ro^rd to  stone 
fences  round  gardens,  Tvater-contsos,  stono  kroala,  tmproTed  buMinga,  drifts,  &c.,  Lut 
without  result. 

See  previous  quPHtion. 

Not  so  freely  with  rcgiii'il  to  buildings,  but  moro  so  with  rognrdto  irrigation. 
I  have  taken  levels  of  several  ivatcr-uouvses,  gratis,  with  most  pleasing  results.  I  know 
man;  who  have  thrown  awny  vnst  labour  iu  attempting  to  iniluoo  wnter  to  ruu  up 
hill  AsBtatance  in  levelling,  «nd  the  loan  of  tools  would  bo  most  bouelicial,  and  would, 
most  p^teftiUy,  be  received  and  made  use  of  pnilicularly  by  land-holderg. 

Would  be  very  bouefn-ial,  but  I  should  includo  keeping  lu  reiwir  to  the 
actual  erection.  Klnny  a  native  coiumcncoslus  residence  with  great  ideas,  but  by  tbn 
time  It  is  concluded,  much,  iE  not  nil,  idwi  of  the  i>crj)cudieulnr  ia  lost,  niid  iu  a  sliort 
time  the  hovel,  or  shanty,  is  intiuitely  i\  greater  eyesore  than  the  nonnal  beehive  hut. 
The  improved  hut,  half  wall  and  half  grass,  wotild  bo  a  happy  mediiuu,  neat, 
comfortable,  and  substautial. 


Fig.  1.    Bepreaents  the  usual  grass  hut, 

Fig.  2.  The  improved  hut,  walls  of  wattles,  brick,  or  stone.  In  Anta's  location 
ntunbers  of  huts  were  beautifully  aud  Bubatuntinlly  built  in  this  stylo  or  with  rough 
Btoae,  by  reason  of  scarcity  of  wattles  and  laths.  Under  auy  circumstances  it  must 
come  to  this,  as  timber  and  brushwood  is  daily  becoming  scarcer  and  more  exjiensive. 
.  These  huts,  whitewaabed,  presents  a  very  respectable  appearance,  and  are  preferred  by 
fitimhers  of  Europeana  who  live  in  the  wilds.  ^    _ 

Compare  this  with  Fig.  3,  and  result 
Bpeaka  for  itself,  irresj>ective  of  colds, 
diwig^its,  damp,   general  filth   and  health, 

with  the  exception  of   smoke  ond  soot,  an    ^ , 

4Terag«ly  decent  Kafir  hut  is  a  model  of  ^=^^"0?' ^V  J 
clean^neea  and  neatness  inaide.  ^—ixt^M   J^.    •& 

Have  had  little  oxperience. 
As  much  as  ^msidble,  in  and  out  of  the 
Odonv,  wherti  natives  are  <:oncemed  and  per-  3 

mitted,    only    at    road-side    Dccoiumodiition 

.  honses,  and  only  such  places,  where  strict  authority  and  simeillunce  will  always  be 
bbtainuble  I  have  repeatedly  urjj'ed  this,  by  rcfjueat  of  the  'Gaikas  tliemselvee, 
addicted  as  they  were  to  drink, 

T,  LIEFELDT. 


By  J.  M.  Stevenson,  Esq., 


Inspector,  Native  Locations,  King  William's 
Town  Dislrict, 


LAWS. 


,1  am  familiar  with  the  Gaika  tribes.  The  sources  of  my  knowledge  of  natives 
and  their  laws  and  customs  are  the  natives  themselves '  and  personal  ob.servation. 

The  chief  and  councillors  assembled  make  tho  laws,  «nd  niter  and  add  to  them, 
as  occasion  may  require.  The  people  take  uo  part,  directly  or  indirectly,  in  making 
lawa  ;  they  are  merely  called  together,  bj'  the  chirf  to  hear  them  exphiiued. 

The  chief  and  chief  councillors,  commonly  tailed  the  "amapakaff,"  are  the 
rei>oBitories  of  the  lawfc.    These  laws  are  not  committed  to  writing. 

Yea,  faj  The  offender  is  punished  but  at  the  Funne  time  liis  civil  rights  and 
obligations  are  renj>ecfed  by  the  "  amajMlcatt  "  nhd  junior  councillors,  flij  It  punish- 
ed for  a  crime  by  the  chief,  the  native  has  no  civil  remedy,  but,  if  punishcil  by 
one  chief  and  several  junior  councillors  assembled,  and  dissatisfied,  he  can  u]>peal  to 
the  chief,  whooadershie  "amapakati"  ttf  assemble  to  try  the  case,  ^rj  The  chief 
and  "  amapakati "  allow  the  p  eoplMo  ccmqwund  thefts  and  vtherpetly  cases,    liut 
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crimes  such  as  murder,  rape,  arson,  assault,  and  unlawful  connection  wHk  a  maiden, 
must  be  adjudicated  by  the  chief  and  ''  amapakati." 

Ceihikal. 

5.  The  native  law,  in  a  case  of  assault,  for  instance,  is,  that  the  criminal  is  tried  by 
the  chief  and  * '^amapakati,"  or  by  a  chief  coimcillor,  with  several  junior  councillors 
sitting  with  him.  •  In  regard  to  offences,  for  instance,  a  man  havmg  unlawful  con- 
noction  "with  another  man's  wife,  or  with  any  woman  who  is  not  a  maiden,  and  who 
has  relatives  alive,  the  law  is,  that  the  case  may  be  compoimded  and  settled  by  the 
parties  concerned,  but  if  they  cannot  ag^eo,  the  case  is  taken  before  the  chief. 

6.  The  difference  between  the  native  law  and  that  of  the  Colony,  regarding  crimes 
and  offences  is  this :  That  by  Kafir  law,  theft  and  offences  may  be  compounded  by 
the  pa^Tnent  of  a  goat  up  to  one  or  two  homed  cattle.  Whereas  by  the  Colonial  law 
the  same  crime  and  offences  would  incur  for  the  former  from  six  months'  to  five  years* 
imprisonment,  with  hard  labour,  and  for  the  latter  from  fourteen  days'  to  two  months' 
imprisonment,  with  hard  labour. 

I  would  not  retain  the  nativo  law,  for  the  reason — ( 1 )  that  the  punishment  ib 
inadequate ;  (2)  as  civilisation  advanc^os,  the  Colonial  law  must  of  necessity  follow. 

7.  There  are  no  penalties,  for  drunkenness,  vagrancy,  trespass,  and  carrying 
weapons. 

8.  I  can  advise  no  other  punishment  than  those  inflicted  by  the  judicial  courts  of 
the  Colony.  For  one  reason,  that  heavy  fines  in  oattle,  inflicted  by  the  chief,  ruin  the 
innocent  luombers  of  the  criminars  family. 

9.  The  tiibunal  for  the  trial  of  serious  native  crime  is  the  chief  and  his  **  ama- 
pakati." Loss  heinous  crimes  are  sometimes  tried  by  a  chiqf  councillor,  aided  by 
several  junior  councillors.  Those  constitute  the  administration  of  the  law,  and  they 
are  reiuuncriited  from  fines  when  fines  are  im]x>sed.  When  no  fines  are  imposed,  no 
remuneration  is  expected  by  the  members  of  the  court. 

10.  The  mode  of  procedure  in  criminal  cases  is  thus  defined:  1.  Complainant  lavs 
his  ca:je  before  the  chief  or  one  of  the  chief  councillors,  as  the  case  may  be,  and  the 
cliief  convenes  the  **  amapakati  "  for  the  trial  of  the  case. 

(2)  Tlio  accused  is  not  aiTaigned,  he  does  not  even  appear  in  court,  consequently  he 

does  not  plead  himself.  The  com't  proceeds  with  the  trial  of  the  case,  and 
the  sentence  is  conveyed  to  the  accused  through  his  relatives,  which,  if  not 
ttom plied  with,  is  enforced  by  order  of  the  chief. 

(3)  The  examination  of  witnesses  is  the  same  as  in  Colonial  courts,  esoept  the  eri- 

donces  are  not  written  down. 

(4)  The  accused  sends  his  advocate  **  Igqweta,"  with  his  witnesses,  if  any,  and  the  ease 

proceeds  as  in  a  Colonial  court. 

(5)  The  verdict  is  arrived  at  in  a  similar  way  as  that  of  judge  and  jury  in  a  Colonial 

court.     The  chief  is  the  judge ;  and  the  councillors,  the  jury. 

(6)  The  chief's  councillors  or  jury  find  the  verdict,  and  the  enief  pronounces  judgment 

1 1 .  No  hearsay  evidence  is  allowed.  No  weight  is  given  to  the  evidence  of  an 
informer ;  he  is  sometimes  punished  by  a  fine  for  nis  trouble.  The  statement  of  the 
accused  is  not  entertained.  The  evidence  of  women  and  children  have  weight  with 
the  coui-t,  also  wives,  if  their  evidence  is  not  against  their  husbands. 

12.  No  tortiu'e,  during  Sandili's  time,  was  exercised  in  regard  to  the  accused  and 
witnesses  in  criminal  or  petty  cases.  But  about  the  year  1843,  a  native  was  hung  on 
a  ti*ee  at  the  **  Ziuqayi,"  Chumie  Valley,  for  being  possessed  of  witchcraft,  and  making 
Gqomose,  his  cousin,  sick.  There  was  another  case  in  the  same  year,  when  Pjyo 
and  N'fono  were  accused  by  the  witchdoctor  of  making  the  chief  Tyale  fuck.  H^ 
escaped,  but  N'fono  was  caught,  and  tortured  by  being  held  down  on  the  ground,  nis 
hkin  smeared  with  fat,  and  a  large  quantity  of  forest  ants  let  run  over  his  body.  After 
he  was  sufficiently  tortured,  he  was  released,  and  his  property,  with  that  of  Piyo's, 
was  confiscated. 

]  3.  False  testimony  is  not  considered  a  crime,  but  it  is  an  offence  which  is  punialied 

by  a  fine. 

14.  The  fines  are  appropriated  to  the  use  of  the  chief  and  his  *'  amapakati." 

15.  By  native  law,  when  the  fiat  of  the  chief  and  the  councillors  has  gone  forth, 
there  is  no  pardon  or  remission  of  penalty  afterwards. 

16.  Crimes  are  not  punished  by  any  lapse  of  time.  The  fine  paid  expiates  the 
o£Pence. 

17.  I  think  it  not  advisable  to  repeal  or  amend  any  of  the  Colonial  laws  relative  to 
natives  in  the  Colony  at  present. 

18.  No.  The  natives,  on  the  whole,  are  not  sufficiently  advanced  in  civilisation  to 
admin  irtter  tbese  laws  by  municipal  regulations.  The  general  law  or  regulations  ad- 
ministered by  the  magistrates  has  more  force  on  the  native  nund,  are  more  respected, 
and  would  give  greater  satisfaction  than  any  local  mimicipal  lawS|  administered  by 
oouauiUois  tad  headman,  could  fosaihlj  do* 
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1 9.  fa)  I  recommend  that  the  present  Oolouial  tribunak  sliould  continue  to  adjopnister 
criminal  law  among  the  natives  of  the  Colony,  and,  as  far  as  practicable,  bj  the  magis- 
trates in  the  Tran^eian  territories,  (h)  Trial  by  jury  in  the  Trauskeian  territories^ 
applicable  to  native  cases  alone,  is  practicable.  Yet  I  think  its  introduction  at 
present  woidd  be  premature.  The  jury  should  consist  of  the  chief,  a  few  councillors, 
and  other  intelligent  aged  leading  men  of  the  tribe  and  of  missionary  stations  or 
villages,  (c)  The  cases  to  be  submitted  to  the  judge,  or  magistrate,  and  jury  should 
be  murder,  manslaughter,  rape,  serious  assaults,  arson,  and  incest.  Thefts  of  all 
descriptions  in  our  dependencies  should  be  tried  by  the  judge  or  magistrate  alone, 
as  these  crimes  are  not  considered  to  be  of  a  serious  nature  by  the  natives ;  bein^ 
viewed  by  them,  when  the  theft  is  discovered,  as  a  simple  offence  to  be  compounded 
and  condoned  by  a  fine  of  a  goat  up  to  one  or  two  head  of  cattle,  according  to  the 
mag^tude  of  the  theft. 

20.  (a)  Yes ;  in  the  dependencies  only  they  are  likely  to  be  useful,  (h)  They  shoidd 
advise  only  for  the  first  few  years,  (c)  The  constitution  of  the  juries,  and  lie  cases 
to  be  submitted  to  them,  are  noted  in  answer  to  Question  No.  19. 

21  ^,  Yes.     In  consequence  of  the  increase  of  the  European  element,  and  the  likeli- 

'  hood  of  a  further  speedy  increase,  am  of  opinion  that  circuit  courts,  presided  over  by 

judges,  should  sit  in  the  territories  beyond  the  Colony  Proper,  but  that  no  native 

should  be  permitted  to  assist  at  the  trial  of  important  civil  cases,  whether  European  or 

native. 

22.  No. — 1.  My  reason  for  this  reply  is  as  stated  in  my  answer  to  question  No.  18. 

2.  In  seven  eases  out  of  ten  an  appeal  would  be  made  to  the  magistrate,  causing  the 
chiefs,  councillors,  and  headmen,  to  look  with  great  jealousy  upon  that  officer.  8.  As 
the  rising  generation  advance  in  education  and  civilisation,  and  the  elderly  members 
of  native  society  disappear,  the  decisions  of  chiefs  and  headmen  will  be  discarded,  as 
is  the  case  now  in  some  native  locations  in  the  Colony.  4.  The  people  of  these  loca- 
tions almost  invariably  take  their  civil  cases  to  be  settled  by  their  inspectors  and 
special  magistrates.  5.  I  would  suggest,  therefore,  that  all  petty  civil  cases 
and  offences  in  the  Trauskeian  tribes  or  clans  be  dealt  with  by  the  magistrates,  and 
justices  of  the  peace  in  large  locations.  6.  Such  cases,  however,  as  trespass  on  stlmd- 
ing  crops,  the  recovery  of  dowry  or  **  ukolobola  "  in  consequence  of  a  wife  deserting 
her  husband,  or  a  husband  putting  away  his  wife  without  a  cause,  men  cohabiting  or 
having  unlawful  connection  with  other  men's  wives,  deflowering  a  maiden  with  ner 
consent.  These  latter  cases  all  come  within  the  range  of  **  ukulobola,"  aud  many 
others,  not  of  the  same  nature,  may  be  left  to  be  settled  by  the  chiefs  and  headmen, 
who  would  thus  find  ample  employment  without  participating  in  the  administration  of 
criminal  and  civil  law. 

23.  Yes.  The  principle  of  collective  responsibility,  imposed  by  Kafir  law  on  families, 
kraals,  and  clans,  is  a  good  one,  and  advantageous  to  all  parties  concerned.  But  if 
penalty  falls  on  one  family  alone,  it  should  not  be  imposed  to  such  an  extent  as  to 
ruin  the  innocent  members  of  the  family. 

24.  Yes.  This  system  of  responsibility  for  stolen  stock  from  other  districts  and 
locations,  and  within  all  districts  and  locations  in  the  Cis  and  Transkei  should  be 
maintained. 

25.  Yes.  faj  The  collective  responsibility  in  the  Colony  is  on  the  wane.  I  cannot 
speak  of  the  state  of  the  system  in  the  Transkei.  fbj  And  the  result  is,  that,  in  many 
cases  of  theft  of  stock,  justice  is  defeated,  and  the  owner  of  the  stolen  cattle  is  the 
sufferer,  fcj  I  give  a  case  in  point,  and  it  is  one  out  of  many: — 1.  A  had  an  ox 
.  siiolea  by  B.,  who  brought  it  to  C's  kraal  where  it  was  slaughtered  by  D.,  E,,  F.,  and  B., 
and  the  meat  was  portioned  out  to  the  five  men  including  C.  B.  was  apprehended  by 
Special  Magistrate  Simpson's  police,  acknowledged  his  crime  and  sentenced  to  one 
year's  imprisonment  with  hard  Labour.  2.  Previously  to  the  apprehension  of  B.,  A. 
reported  his  case  to  me,  my  police  spoored  the  ox  into  C's  kraal,  found  the  contents 
of  the  paunch  there  and  some  fresh  bones  near  the  huts.  3.  I  wrote  down  the  deposi- 
tions of  C,  D.,  E.,  and  F.,  who  confessed  to  having  killed  the  ox  and  eaten  the  meat, 
bat  when  brought  before  the  magistrate,  having  previously  engaged  an  attorney  to 
plead  their  case,  one  and  all  denied  their  statements  to  me,  and  any  knowledge  of  an 
ox  having  been  brought  to  their  kraal  by  B.,  and  killed  and  eaten  by  tiiem.  These 
men  got  off  free,  and  A.  got  no  compensation  for  his  ox. 

26.  When  a  fine  is  imposed  under  the  collective  responsibility,  the  kraal  to  which 
the  stolen  animal  was  traced  and  killed  must  pay  the  fine.  But  if  the  trace  only  has 
been  found,  and  no  proof  of  the  beast  having  been  killed,  at  a  kraal,  the  whcie  village 
or  sub-location  contributes  towards  the  fine. 

The  imx)osition  of  a  fine  by  the  chief,  or  one  of  the  coimcillors,  is  seldom  ever 
resisted,  but  should  it  be  so,  the  chief  or  councillors  sends  a  message  to  the  headman 
to  enforce  it  on  the  kraal  or  village,  as  the  case  may  be. 

,  ST.  I  think  that  magistrates  should  preside  over  all  such  tribunals. 

28.  I  think  that  no  mere  native  customs  should  be  declared  penal  offences.     "  In- 

tonjane  "  should  be  put  down  by  law  at  the  time  *^  ukulobola  *'  and  folY^kaxj  are  put 
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4oirti — say  in  1891.    (Circumcision  should  not  be  interfered  with,  but  left  to  moifl 
teikichinff  to  effect  it4S  abolition. 

29.  I  nare  no  suggestions  to  offer  on  the  Kafir  criminal  law,  and  its  administntioii 
among  the  natives.  1  do  not  approve  of  an  exclusive  criminal  code  ot  laws  lor 
natives  in  the  Cis  and  Transkei.  The  Colonial  law  should  apply  to  all  without  distinc- 
tion— perhaps  modified  a  little  in  some  of  the  recently  annexed  territories. 

30.  Assuming  the  necessity  of  a  criminal  code,  I  should  confine  it  to  the  natives 
alone  in  the  annexed  territories,  excluding  Europeans  from  its  operation.  I  am  not 
prepared  to  say  what  that  code  should  consist  of. 

Civil. 

31.  No.    The  natives  have  no  written  laws  of  any  kind. 

32.  There  are  no  particular  native  laws  and  customs  as  to  obligations  arising  from 
contracts,  &c.  If  a  contract  is  broken,  the  complainant  may  bring  his  caae  bslne 
the  chief  or  councillors.     The  same  course  may  bo  pursued  repecting  suretyship,  &c. 

33.  Yes ;  there  is  a  distinction.  The  land  and  improvements  thereon  are  inyestsd  is 
the  chief.  No  one  can  interfere  Vt  ith  a  native's  personal  rights  at  his  knuJ  or  in 
the  location. 

34.  Yes ;    there  are  civil  obligations  arising  from  crimes  of  lifoi  person,  and  pio- 

Eerty,  but  I  question  whether  those  obligations  bind  the  native  further  than  his  own 
ousehold.    He  esteems  lightly  the  breaking  of  an  oath,  vow,  or  oontmct.    Tho 
temedhr  is  an  application  to  the  chief  or  counci&ors. 

35.  This  question  is  already  answered. 

36.  This  question  is  already  answered. 

37.  No ;  tney  have  no  custom  dealing  with  insolvency. 

38.  No  ;  not  at  present. 

39.  There  are  no  native  customs  worth  embodying  in  a  civil  code  of  laws. 

40.  I  would  recommend  the  Master  and  Servants'  Law  of  this  Colony  being  intiodaced 
into  the  annexed  territories  without  any  modification. 

41.  The  age  of  majority  is  fifteen  years  in  women,  and  a  man  is  of  age  immediaisly 
after  circumcision,  which  takes  place  when  he  is  about  nineteen  years  of  age.  Miners, 
women,  and  wives,  have  no  rights  or  immunities ;  duties  ihey  have  in  abnndaaoe  in 
domestic  matters,  and  cultivating  the  lands  when  necessary.  These  persona  are  ths 
property  at  tiieir  fathers,  husbands,  or  brothers,  according  to  Kafir  law* 


MABBIAQE  AND  INHEBITANCE. 

Marriage. 

1 .  Yes ;  there  has  been  a  little  deerease  in  the  practice  of  polygamy,  especially 
near  the  missionary  stations  and  some  of  the  school  villages. 

2.  (1)1  attribute  the  diminution  of  the  practice  of  polygamy  to  the  inflnenoe  and 
teaching  of  the  missionaries  and  the  natives  connections  with  iluropean  families.  (3) 
To  the  want  of  stock,  in  thousands  of  cases,  to  enable  the  natives  to  indulge  in 
plurality  at  wives.  (I  have  heard  of  two  cases  of  a  heathen's  two  Christian  wifet 
being  admitted  to  membership  in  the  church). 

'  3.  The  practice  of  polygamy  is  not  considered  by  church  authorities  to  be  compa- 

tible with  the  Christian  faith,  nor  are  polygamists  admitted  to  memberahip  in  any 
Ghristian  church.  At  least,  I  can  aver  this  respecting  the  fcdlowinff  miwwiomary  insti- 
tutions : — Ix)vedale ;  Heald  Town ;  Annshaw ;  Bum's  Hill ;  Kna Ws  ^pe ;  St.  Mathew'i, 
Keiskama  Hook  ;  Perie  Mission,  Emdizini ;  Bev.  Mr.  Johl,  Tahulshu  aiuu  Tembani  i 
Rev.  Newhause,  Moimt  Coke;  Brownlee's  Station,  King  William's  Town;  Pedton; 
If ewlands ;  Dohne ;  Swartsberg ;  and  flmgwali. 

4.  Ecclesiastical  authorities  usually  deal  with  these  eases  in  this  manner :— •The  poly- 
gamist  seeking  to  become  a  member  of  the  church  is  not  admitted,  and  the  one 
already  a  member  of  the  church  adopting  the  practice  is  ejectedi  luilees  eaeli  of  thsm 
-discards  one  of  his  wives. 

5.  There  are  very  many  natives  monogamists  from  choice.  This  is  accounted 
for  in  my  answer  to  No.  2  question. 

6.  My  opinion  is  that  the  custom  of  **  ukulobola  ''  is  a  trade  in  which  women  ate 
bartered  for  a  fixed  number  of  cattle  without  any  regard  to  their  feelinga.  This  I 
have  had  verified  by  intelligent  aged  natives.  Instances  have  occurred  some  time 
ago,  when  the  father  was  rich,  of  his  giving  his  daughter's  husband  one  or  two 
cattie  of  his  own — not  those  he  received  in  barter— to  be  kept  for  the  benefit  of  bis 
wife  and  children.     But  this  is  not  compulsory. 

It  often  happens  that  when  a  father  receives  four  to  eight  head  oi  cattle  iet  bis 
daughter,  he  immediately  assists  one  of  his  eons  to  get  married  bj  giving  )um 
three  or  four  head  of  those  catde.  *^ 

If  &e  daughter  dies,  the  cattle  are  not  returned  to  the  widower. 
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H  the  daughter  discards  and  leay^  lior  husband,  which  often  happdns,  Kafir  law 

compels  the  father  to  return  the  cattle  which  the  husband  paid  tor  her,  proTided  she 

has  no  children ;  but  if  she  has  children,  one  head  of  cattle  is  retained  for  each  child 

,  Aft^r  this  matter  is  settled,  the  father  is  again  prepared  to  dispose  of  his  daughter 

,  |oT  a  fixed  niunber  of  cattle.    Several  cases  similar  to  the  foregoing  have  come  before 

me  for  settlement,  which  leads  me  to  conclude  that   '^  ukulobola ''  is  a  barter  of 

women  for  cattle. 

7,  As  a  rule,  the  matrimonial  negotiations  are  carried  out  between  the  father  or 

guardian  and  the  suitor,  without  reference  or  regard  to  the  woman's  feelings.    In 

some  peculiar  cases,  however,  when  the  father  is  rich,  the  girl's  feelings  are  respected. 

9.  None  of  these  cases  have  come  under  my  personal  notice,  but  I  have  it  from 
trustworthy  aged  natives  that  contracts  and  marriages  have  been  carried  out  in  oppo- 
sition  to  the  girl's  wishes,  and  I  can  say  from  the  same  sources  that  force  and  punish- 
ment have  been  used  when  the  girl  refused  her  consent. 

;  .   9,  This  used  to  be  the  case  before  the  introduction  of  ploughs  among  the  natives. 

But  now  the  great  majority  of  the  men  take  the  largest  ^are  in  afi  agricultural 
worky  and  also  a  full  share  in  hut-building ;  the  women  taking  their  part  in  cutting 
ffrass  and  thatching  the  hut.  There  are  cases  in  which,  when  a  man  is  given  to 
drink  and  too  lazy  to  work,  he  compels  his  wife  to  do  all  agricultural  work.  She  has 
two  alternatives,  either  to  do  it,  or  abscond. 

10.  .        The  wife  holds  a  very  inferior  position.     She  is  not  regarded  as  the  equal  of 
her  husband.     She  is  in  a  servile  condition. 

11.  Kafir  law  puts  no  limit  to  the  number  of  wives  a  man  may  marry.     His  riches 
alone  prescribe  the  limit. 

12.  There  are  no  laws  or  rules  to  prevent  maiTiages  liy  reason  of  disparity  of  age ; 
and  it  happens  very  fi'equently  that  an  aged  man  marries  several  young  girls. 

13.  Natives  recognise  a  form  of  divorce  in  this  manner  :  The  husband,  if  he  has 
just  cause,  sends  his  wife,  accorapaniod  by  one  of  his  friouds,  to  her  father  or  guar- 
dian. But  in  most  cases,  when  the  huslmnci  is  tired  of  his  wife,  even  without  a  cause, 
and  about  to  marry  a  j'oung  girl,  lie  orders  hor  away  from  his  hut,  and  if  she  does 
not  go,  he  persecutes  her  until  she  is  oblig^»d  to  ily.  In  this  latter  case,  he  claims  the 
cattle  which  he  paid  for  her.  But  if  he  sent  hor  away  without  just  cause,  and  she 
went,  he  could  hot  claim  the  cattle ;  on  the  other  hand,  when  the  woman  wishes  to 
separate  from  her  husband,  she  cannot  get  a  divorce ;  she  simply  runs  away  with 
another  man,  who  is  fined  for  the  elopement  with  her,  or  falls  back  to  her  father,  and 
if  she  persists  in  not  returning  to  hor  husband,  tlio  dowry  (misnamed)  or  cattle  must 
be  refunded.  There  is  groat  hardship  and  cruelty  perpetrated  in  this  **  ukulobola" 
system.     Humanity  calls  for  its  abolition. 

14.  The  polygamist's  domestic  circle  is  in  a  continual  state  of  misery — at  least  in 
very  many  cases — through  his  wives  and  children  quaiTclling  with  each  other  and 
not  working  in  unison,  there  is  a  jealousy  among  the  spouses.  The  first  and  oldest 
wife,  as  a  rule,  regards  the  accession  of  young  wives  to  the  family  circle  with  dis- 
pleasure and  jealousy. 

15.  On  completion  of  the  maniage  contract,  the  cattle  or  dowry  pass  absolutely  to 
the  father  or  guardian  without  any  conditions  as  to  the  future. 

16.  Yes.     I  had  a  case  before  me  the  other  day  in  which  the  father  resumed  control 
}'             of  his  daughter  and  disposed  of  her  to  another  husband  for  three  head  of  cattle,  with 

the  prospect  of  getting  some  more,  the  fii'st  husband  being  still  alive.   . 
"    17.  No.     I  think  that  the  system   of  ** ukulobola"  and  polygamy  should  not  be 

legalised  by  the  Government  of  this  Colony ;  on  the  contrary,  these  means  of  hard- 
ship and  cruelty  should  be  abolished  in  time. 

18,  My  opinion  expressed  above  answers  this  question. 

19,  **  Ukulobola  "  and  x^lurality  of  wives,  if  legalised  by  Colonial  law,  would  not 
even  then  be  regarded  as  a  crime  by  the  natives,  but  it  would  be  recognised  as  a  crime 
by  the  Christian  world. 

20.  No.  I  never  knew  of  such  a  gross  system  to  obtain  in  this  Colony.  Yet,  I  am 
aware  that  daughters,  m  hen  they  become  of  ago,  are  looked  upon  by  their  parents 
and  guardians  as  a  means  of  profit  and  wealth.  It  is  not  fair  to  compare  the  natives 
of  Natal  or  Zululand,  in  1 852-53,  with  the  natives  of  this  Colony,  even  as  far  back  as 
1835.  The  natives  of  this  Colony  were  much  further  advanced  in  civilisation  in  1835, 
if  the  oldest  inhabitants  are  to  be  believed,  than  the  Zulus  of  Natal  were  in  1853.  I 
was  at  the  taking  of  Natal,  under  Colonel  Cloete,  and  wounded  there  in  1842,  and  at 
that  time  the  Ziuus  were  in  the  most  abject  state  of  barbarism,  and  they  could  not 
have  improved  much  in  ten  years. 

21.  The  question  of  want  of  labour  in  Natal  in  1852-3,  as  stated  in  the  Report,  to 
be  attributed  to  polygamy  is  not  quite  correct,  that  is  in  my  humble  opinion.  It  is 
true  that  a  polygamist  having  to  do  with  two  or  three  Tiives  is  not  a  fit  subject  for 
hard  work,  but  what  is  to  be  said  of  his  numerous  grown  up  unmarried  sons  ?  Did 
they  go  out  to  service  ?  If  not,  it  may  be  attributed  to  their  uncivilised  state,  wealth 
xrx,  cattle,  indplent  habits  in  which  they  were  reared,  the  abundance  of  land  to  sustain 
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the  fitodc,  and  to  Riipply  themselyes  with  the  few  necesAariefl  required  for  thmr  afaite 
of  life,  which  enabled  them  to  sit  at  home  under  their  own  fig-tree.  It  is  true  that 
the  polygamist  had  more  wires  and  children  to  work  for  him  than  the  monogamirt,- 
but  ne  had  more  mouths  to  feed.  The  monogamist  of  that  period  was  in  a  similar 
oondition,  only  on  a  smaller  scale  through  want  of  wealth  to  be  otherwise,  ezoept  that 
he  did  not  require  to  stay  so  much  at  home,  as  the  x>olygami8t  did,  to  watch  the  con- 
duct of  a  numerous  family  of  wives  and  children.  He  was,  in  all  probability,  a 
stronger  man,  and  he  had  some  cattle,  and  more  than  sufficient  land  to  aupj^y  his 
rude  wants. 

Give  the  Natal  Kafir,  or  any  other  native,  less  land  than  he  had  then  to  breed 
stock  and  supply  his  few  wants,  civilise  him  and  create  in  him  a  taste  for  the  use  and 
consumption  of  articles  which  his  land  cannot  supply,  and  he  will  then  enter  the 
service  of  Europeans,  as  Colonial  natives  now  do  to  a  large  extent.  In  mr  location 
alone,  440  natives  are  now  out  in  the  service  of  Europeans.  When  the  Nataliani 
accomplish  these  reforms,  no  more  importation  of  coolies  into  Natal  will  be  needed. 
'  The  system  of  land  in  common  to  natives  in  Natal  and  in  this  Colony,  and  its  depen- 
dencies, is  one  of  the  causes  of  want  of  labour.  The  system  gives  a  home  to  di^ant 
relatives,  lazy  strangers,  and  vagrants,  who  are  supplied  with  food  as  an  equivalent 
for  milking  a  few  cows,  until  they  are  discovered  by  the  Inspector  or  police,  whidi  if 
not  an  easy  matter  at  all  times,  and  sent  out  of  the  location. 

22.  The  formality  nocoFsary  for  the  validity  of  a  marriage,  Kafir  law,  is  as  follows : 
— After  the  contract  of  marriage  is  completed,  a  meeting  of  all  the  relatives  and 
friends  of  the  contracting  pai-ties  take  place  at  the  bridegroom's  father^s  kraal,  where 
a  dance  is  proceeded  with  nearly  all  day  by  both  sexes,  dressed  in  the  usual  native  festive 
costumes.  The  fiitlier  calls  the  bride  from  her  hut ;  she  then  proceeds  with  an  assegai 
in  her  right  hand,  accompanied  by  two  bridesmaids,  to  the  gate  of  the  kraal  where 
she  sticks  the  blade  of  tlie  assegai  into  the  ground.  She  then  witli  her  maids 
prooceods  to  hear  the  dancers  and  takes  her  seat  in  front  of  the  old  women 
and  looks  on  for  a  time,  when  she  and  her  maids  return  to  the  hut  from 
whence  she  came.  Here  then  she  and  her  maids  are  robed  in  new  red 
ornamented  blankets.  At  this  stage,  the  bridegroom  and  his  five  grooms 
wiU  proceed  to  the  kraal  gate,  and  without  stopping,  turns  and  joins  in  the 
dance.  "When  the  dancing  is  over  in  the  evening,  they  return  to  the  hut  and 
robe  themselves  in  blankets.  About  8  p.m.,  the  bride  and  her  maids  proceed  and  join 
the  bridegroom  in  his  liut,  and  immediately  afterwards,  the  grooms  and  bridesmaids 
retire,  and  leave  the  hai)py  couple  alone.  At  daybreak  next  morning,  the  bride 
retires  to  her  own  hut,  and  at  9  a.m.,  a  number  of  the  bridegroom's  female  relatives 
approach  her  hut,  call  her  outside,  and  congratulates  her  upon  her  marriage.  At 
the  same  hour,  9  a.m.,  the  fatlier  and  a  number  of  the  bride's  male  relatives  proceed  to 
the  hut  of  the  bridegroom,  call  him  outside,  and  congratulates  him  upon  his  mar- 
riage.    This  concludes  the  ceremony,  and  completes  tlie  validity  of  the  marriage. 

23.  There  is  no  Colonial  law,  regulation,  precedent,  or  authority,  for  legal  recogni- 
tion of  Kafir  marriages  that  I  am  aware  of.  Disputes  relating  to  such  marriages  in 
the  Colony  are,  if  an}',  settled  by  special  magistrates,  or  inspectors  of  native  locations, 
when  the  parties  conoemod  bring  their  raises  before  those  officers.  But,  in  fome 
instances,  they  are  settled  by  the  petty  chiefs  and  headmen.  I  am  not  aoquainted 
with  the  mode  in  which  those  matters  are  disposed  of  in  the  Transkeian  territories. 
There  are  no  disputes  as  to  custody  of  cliildren  except  when  a  man  puts  away  his 
wife  or  when  the  latter  absconds. 

24.  No.  The  objects  desired  would  not  be  gained,  the  natives  would  still  continne 
the  evil  practi  'o,  and  fall  back  upon  tlieir  chief  and  headmen  to  settle  their  diapntss. 
It  would  certainly  be  a  breach  of  the  principles  of  the  rule  referred  to,  but  it  would 
be  the  safest  for  the  Government  to  pursue  by  directing  the  magistrates  to  settle  aD 
such  disputes. 

.25.  In  the  case  of  the  death  of  a  father,   the  whole  of  his  property   goes  to  his 

eldest  son  in  trust  for  the  support  of  the  whole  family.  If  the  aeceased  has  no  sons 
or  male  relative,  a  trustee  is  a])pointed  to  adnnnistor  the  property  for  the  benefit  of 
the  family.  The  latter  also  takes  place  if  tlie  deceased  leaves  minor  sons,  until  one 
of  those  sons  become  of  age. 

.  There  is  no  written  will  made ;  the  dying  man,  as  a  rule,  intimates  to  his  family 
that  he  wishes  his  son,  relative,  or  friend,  as  the  case  may  be,  to  administer  his 
property  for  the  benefit  of  his  family. 

Chiefs  and  headmen  have  no  voice  in  the  disposal  of  the  deceased*s  property. 
But  in  the  event  of  the  deceased  leaving  no  family,  or  relative  of  any  kind^his  pio- 
perty  goes  to  the  chief.  •    ~ 

26.  Yes.     I  tliink  reasonably  fair  to  all  the  deceased  family. 

27.  Some  of  the  Cluistian  natives  avail  themselves  of  Act  No.  18  of  1864,  but  ths 
grcBi  majority  do  not  like  it ;  and,  in  regard  to  the  heathen  Kafirs,  they  know  nothing 
of  the  Act,  nor  would  they  avail  themselves  of  it  if  they  did. 

28.  I  tbink  that  Act  No.  18  of  1864  is  a  good  one.    No  formal  dedaration  or  eznla- 
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naticm  of  tho  Act  would  make  it  more  aooeptable  than  it  now  is,  exo^t,  perhaps,  to 
a  few  more  of  tlie  native  Christian  oommunity. 

29.  My  reply  to  this  question  will  be  found,  in  substance,  in  my  reply  No.  25. 

30.  I  think  it  is  premature  to  make  laws  for  natives  who  are  not  sufficiently  ad- 
vanced in  education  and  civilisation,  and  consequently  incapable  of  appreciating 
them. 

31.  It  is  a  true  and  correct  representation  on  aU  the  head  points.     I  think  that  no 
i       Colonial  law  should  be  made  to  sanction  the  Kafir  law  regarding  females  of  a  de« 

ceased  husband,  or  father  being  handed  over  to  his  heir  as  more  chattels  and  slaves 

32.  The  natives  are  very  much  attached  to  their  customs.  Thev  argue  that  their 
lawi  and  customs  have,  existed  from  time  immemorial,  that  they  were  born  and 
brought  up  in  them,  and  that,  in  fact,  they  are  a  second  nature  to  them,  except  to  a 
few  of  the  educated  natives. 

I  give  an  instance  of  natite  fidility  to  his  nation  and  its  customs  : — ^While  in 
command  of  Colonial  troops  and  conducting  a  branch  of  the  Native  Intelligence 
Department,  at  Peelton,  during  the  Giuka  rebellion  in  1878,  I  had  occasion  to  get  my 
native  clerk  and  interpreter  (N'kohla  Filati)  to  copy  a  letter  containing  native  intel- 
ligence, and  when  he  had  finishevl,  I  said :  **  I  hope  you  do  not  tell  the  natives  any- 
thing you  see  in  my  letters."  He  stood  up  erect,  looked  me  full  in  the  face,  threw 
his  right  hand  across  his  breast,  and  said  : — **  1  am  a  true  Kafir  ;  all  my  feelings  and 
sympathy  are  with  my  nation  and  its  customs  in  the  bush  (Poiie)." 

33.  .  There  has  been  no  change  in  the  Kafir  customs,  except  improvements  in  agri- 

culture, adoption  of  European  clothing,  and,  in  many  cases,   style  of  living.     The 
vices  which  nave  crept  in  amongst  them  are  drunkenness,  adultery,  and  fornication. 
^4.  Native  Christian  marriages  rarely  take  place  before  magistrates.     When  they 

do,  it  is  in  consequence  of  the  opposition  of  their  parents  to  the  marriage,  the  missio- 
nary refusing  to  marry  a  heathen  man  to  a  Christian  girl,  and,  lastly,  to  evade  the 
system  of  "  ukulobola." 

35.  I  have  never  heard  of  a  case  of  this  nature,  consequently  cannot  speak  on  the 
subject.  But  it  is  clear  that  such  a  marriage,  and  the  issue  thereof,  would  naturallyt 
affect  the  polygamous  marriage  and  its  issue  in  regard  to  the  property,  &c. 

36.  See  reply  to  No.  35.  There  could  be  no  remody  in  this  matter,  the  couple  were 
lawfully  married. 

37.  I  recommend  no  steps  be  tak^^n  for  it  would  be  encouraging  polygamous  habits 
and  the  system  of  **ukulobola/* 

38.  I  recommend  tliat  a  law  be  passed  prohibiting  the  system  of  "ukolobola,"  and 
polygamous  and  monogamous  marriages  oy  Kafir  law  after  the  year  1 891,  to  be  applied 
to  children  now  under  ton  years  of  age.  This  would  enable  all  natives  from  ten  years 
of  age  and  upwards  to  marry  ar^iording  to  Kafir  customs,  and  all  under  that  age 
shoiild  be  trained  up  and  instructed  by  their  parents,  missionaries,  and  school 
teachers,  that  when  thoy  bocome  of  age  and  wish  to  get  married,  they  shall  be  mar-* 
Vied  by  a  minister  or  a  magistrate. 

I  had  a  meeting  of  twelve  licadmen  of  my  location,  and  explained  matters  to  them 
on  this  and  other  suojects,  viz. : — The  chief  Dom  Toise,  Masingata,  Zone,  Mdito, 
Meme,  Tyelingana,  Fobongo,  Quntsele,  Landa,  Male,  Sheshegu,  Qweni,  and  Jasepe 
Dekwini. 

The  polygamists  who  were  present  objected  strongly  to  any  interference  at  pre- 
sent with  their  laws  of  marriage  and  inheritance,  but  they  approved  of  my  sugges- 
tion above  stated,  that  a  Colonial  law  may  bo  passed  and  applied  to  their  young  chil- 
dren, say  those  under  ton  years  of  age,  when  they  become  of  age. 

In  conjunction  with  this  proposed  new  law,  I  suggest :  (1)  That  the  natives  in 
the  Colony  and  in  the  Transkeian  territories  shoidd  be  brought  into  villages,  aay  from 
forty  to  sixty  heads  of  families,  and  even  100  where  sufficient  arable  land  surrounds 
the  viUage,  and  give  each  family  ten  acres  of  good  arable  land  with  sufficient  com- 
monage for  a  fixed  number  of  stock.  (2)  That  a  school  be  established  in  each  village, 
and  the  heads  of  families  compelled  to  send  their  children  to  it.  (3)  The  Govemmenlf 
should  grant  to  the  missionaries  ample  means  for  the  maintenance  of  these  schools 
for  one  year,  and  at  the  expiration  of  that  period,  the  parents,  should  pay  the  full 
school-fees  for  their  children,  the  present  usual  school  grant-in-aid  being  continued. 
(4)  At  these  schools,  the  missionaries  and  teachers  should  instruct  the  pupils  respect- 
ing the  meaning  of  the  proposed  law  which  is  to  be  applied  to  them.  (5)  The  heaomen 
already  mentioned  fully  concurred  in  this  scheme. 

If  this  plan  is  strictly  carried  out,  it  would  be  money  well  spent,  and  in  all  proba- 
bility the  country  would  have  to  thank  the  Oovemment  for  the  suooeas  of  a  soheme 
which  would  greatly  assist  in  doing  away  with  future  Colonial  and  Transkiean  wars. 
It  is  no  use  mincing  the  fact  that  so  long  as  the  natives  remain  uneducated  and 
uncivilised,  so  long  will  **  ukulobola  "  and  polygamy  continue  in  vogue,  even  in  de* 
fiance  of  a  law  in  some  respects,  and  so  long  may  the  Colony  expect  to  have  tp  cope 
with  periodical  outbursts  of  rebellion, 
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39.  I  wbuld  propose  to  legislate  now  on  '^  ukulobola  "  and  polygamy  as  BUgeested 
above.  The  Colonial  law  of  inheritance  would  follow  in  substitution  of  the  Kamr  law 
of  inheritance  in  regard  to  those  only  who  marry  after  1891.  But  should  the  abore 
scheme  not  be  adopted,  I  would  suggest  that  no  legislation  take  place  on  these  sub- 
jects until  a  favourable  opportunity,  as  it  would,  in  all  probability,  if  enforced,  bring 
on  another  rebellion.  At  this  moment,  the  natives  in  the  Cis  and  Transkei  should 
be  carefully  watched,  and  not  harshly  dealt  with. 

40.  I  know  of  no  practical  difficulties  having  arisen  from  native  law  of  dowry  and 
inheritance.  These  cases  have  always  been  easily  settled  by  the  special  magistrates, 
inspectors  of  locations,  chiefs,  councillors,  and  headmen. 

41.  Polygamy  retards  civilisation.  The  evib  arising  from  it  are: — (1.)  Thefts  of 
stock  from  the  farmers  and  others  to  enable  the  thief  to  pay  dowry  for  his  wives.  (2.) 
It  induces  laziness.  (3.)  It  unfits  the  polygamist  for  hard  work,  consequently  the 
wives,  in  many  cases,  are  sent  to  till  the  land.  (4.)  It  induces  a  dislike  to  the  Christian 
religion  and  eSl  natives  connected  with  it.  (5.)  It  induces  drunkenness,  and  causes  him 
to  live  an  unsocial  and  secluded  life  to  enable  him  the  better  to  watch  the  conduct  of 
his  jealous  wives. 

The  native  polygamist  say  that  liis  advantages  over  the  monogamist  are  many. 
(1)  He  has  more  wives  and  cluldronto  cultivate  the  land.  (2)  More  people  to  adminis- 
ter to  his  pleasures  and  wants.  (3)  That  he  has  a  prospect  through  his  daughters  of 
becoming  rich  in  cattle  when  he  is  forty-fivo  years  of  age. 

The  European  polygamist  would  tell  j'ou  that  his  tastes  and  actions  respecting 
women  arise  from  a  more  refined  feeling  and  delicacy  than  that  possessed  Dy  the 
monogamist. 

I  have  mot  the  arguments  of  the  polygamist  by  adducing  the  abovo  enumerated 
evils. 

42.  The  presence  of  mis8ionaries  and  church  rule  has  had  a  very  great  olfect  upon 
the  natives,  as  witness  the  large  number  of  Christians,  and  even  heathens,  living  on 
mission  stations  and  villages. 

43.  An  unmarried  or  married  female  has  not  any  status  according  to  native  law  and 
customs. 

44.  I  know  of  no  existing  law  dealing  with  native  polygamoufi  marriages  except  the 
Kafir  law,  and  which  I  do  not  approve  of. 

Inheritance. 

45.  Yes.  The  rule  of  succession  can  be  departed  from'  })y  a  native,  previously  to 
death,  expressing  his  wish  to  that  effect.  For  instance,  a  Christian  native  at  Peelton 
desired  that  his  jiroperty  should  be  divided  equally  between  his  wife  and  children. 
The  heathen  Kafir  can  also  adopt  the  same  principle,  the  Kaflr  law  of  inheritance 
notwithstanding. 

46.  Very  few  natives  have  availed  themselves  of  Act  18  of  1864,  and  as  I  have 
heard  nothing  said  about  it  amongst  them,  I  cannot  say  whether  the  few  natives  who 
have  availed  themselves  of  it,  have  been  benefitted  by  it ;  but  assuredly  the  Act  is  good. 

47.  A  man  married  to  one  or  two  wives  by  native  customs,  having  issue,  and  after- 
wards marrying  another  wife  by  Colonial  law,  shows  that  lie  discarded  his  first  wife. 
And  unless  a  law  were  passed  to  the  contrary,  on  his  decease,  his  lawfully  married 
wife  and  issue,  if  any,  could  claim  the  whole  of  his  property.  If  he  died^  leaving 
only  a  widow  or  widows  to  whom  he  was  manied  by  the  native  law,  his  property 
should  be  subject  to  the  rules  of  native  laws  and  customs. 

48.  No.  I  would  not  make  it  a  criminal  offence  if  a  native  married  by  Colonial  law, 
his  wife  still  living,  marrying  a  second  wife  by  Kafir  custom,  the  latter  wife  would 
simply  be  his  concubine.  But  I  would  suggest  a  Colonial  law  or  regulation  to  pro- 
hibit making  or  wasting  his  means  on  such  a  marriage.  And  if  lie  did  so,  impower 
his  lawfully  married  wife  to  claim  and  get  possession  of  the  half  of  his  property  at 
once.     Cases  of  this  nature  are  very  rare  and  will  be  less  in  the  future. 

49.  In  the  absence  of  the  testamentary  deposition,  the  eldest  son  takes  possession  of 
deceased's  property  for  the  benefit  of  the  family.  If  there  be  no  sons,  tho  nearest 
male  relative  administers  the  property  in  the  interest  of  the  family.  If  there  is  no 
male  relative,  the  family  and  friends  of  deceased  appoint  a  trustee  for  the  same 
purpose. 

50.  Yes.  I  would  legalise  the  verbal  testamentary  deposition  of  a  dying  native,  in 
the  presence  of  two  witnesses,  from  the  fact  that  he  cannot  write,  and  if  he  could,  he 
would  not  go  to  the  expense  of  employing  an  attorney  to  do  so.  The  natives  seem 
perfectly  satisfied  with  their  own  law  of  inheritance,  and  I  would  not  recommend  any 
alteration  unless  an  extensive  prospective  scheme  were  contemplated  for  the  benefit 
of  the  natives  generally. 

51.  I  would  recommend  that  the  present  mode  of  administration  of  a  deceased  native's 
mroperty  should  not  be  interfered  with  at  present.  If  a  change  is  contemplated,  the 
Koman-Dutch  law,  which  is  the  nearest  to  the  native  law,  should  be  administered. 
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52.  I  cimnot  suggest  any  means  to  convert  *'  ukulobola ''  into  a  maitiage  settlement 

which  would  be  unobjectionable  to  parents  who  have  daughters  whom  they  wish  to 
dispose  of  for  cattle  during  the  next  ten  years.  The  only  cure  for  '* ukulobola" 
is  abolition,  which  I  have  suggested  in  my  answer  to  Question  No.  38. 


LAND  TENUEE. 


1 .  The  rules  upon  which  the  lands  are  held  by  the  natives  are  few.  The  arable  lands 
were  divided  among  the  people  by  their  chiefs,  councillors,  and  headmen,  according 
to  the  number  of  wives  a  man  possessed,  or  as  much  as  he  could  cultivate.  Once 
possessed  of  this  land,  no  person  can  deprive  him  of  it,  except  the  chief  for  some 
crime.  To  these  plots,  a  large  commonage  is  allowed  for  common  pasture.  This 
system  is  practised  by  all  the  tribes.  The  chief  has  no  real  power  to  alienate  the 
land  without  the  consent  of  the  '' Amapakati  "  and  the  people.  The  people  are  ex- 
pected to  pay  tribute  to  the  chief  every  year  in  cereals,  pumpkins,  &c. 

2.  The  boundaries  between  tribes  were  indicated  by  rivers,  knolls,  and  mountain 
ranges. 

3.  Tribal  boundaries  were  usually  respected,  but  when  an  encroachment  took 
place  it  was  settled  by  the  chiefs  and  councillors  concerned.  On  one  occasion,  however, 
about  fifty-one  years  ago,  the  cattle  of  the  Gcalekas  trespassed  on  the  Gaika  territory, 
and  a  war  ensued  between  the  two  tribes,  which  lasted  nearly  nine  months,  ending 
by  the  Gaikas  being  driven  back  as  far  as  Bedford. 

4.  This  question  is  answered  in  my  reply  to  Question  No.  1. 

5.  No ;  land  and  boundary  disputes  were  not  so  common  previously  to  the  English 
Gt>vemment's  connection  with  the  natives.  The  continual  boimdary  disputes  between 
the  Kei  Kiver  and  Kokstad  are  proofs  of  this. 

6.  I  have  observed  how  individual  titles  giving  to  natives  work.  The  system  is  a 
good  one,  and  answers  well. 

7.  Yes.  Europeans  have  become  the  purchasers  of  native  sections  in  location 
No.  3.  They  reside  on  them,  and  have  caused  no  inconvenience  whatever.  On  the 
contrary,  they  live  peaceably  with  their  neighbours,  and  show  the  natives  an  example 
in  agriculture,  which  it  woidd  bo  to  their  Ordvantage  to  follow. 

8.  The  system  upon  which  natives  have  been  settled  in  locations  (Giskei  and  Trans- 
kei)  is  in  accordance  with  the  Kafir  system,  which  I  have  already  described.  It  is 
not  a  satisfactory  one. 

9.  Yes.  I  approve  of  natives  getting  title  deeds  to  thoir  lands,  because  in  that 
case  tliey  would  pay  more  attention  to  improvements  in  cultivation,  planting  orchards, 
and  in  building  houses,  which  woidd  redound  much  to  the  advantage  of  their  heirs 
and  successors,  as  well  as  to  the  revenue  of  the  Colony. 

10.  Yes.  Townships  would  be  of  great  use  in  facilitating  the  administration  of  the 
country,  advancing  civilisation,  and  affording  rallying  points  in  case  of  an  outbreak. 

1 1 .  Yes.  In  the  immediate  vicinity  of  these  villages,  both  European  and  native 
farmers  should  be  located. 

12.  I  would  allow  the  chief  a  no  real  power  in  the  management  of  the  tribes.  They 
may,  however,  render  good  services  to  the  magistrates,  for  which  they  should  have 
an  annual  salary. 

13.  I  would  satisfy  the  people  by  placing  the  chief  in  a  position  to  assist  the  magis- 
trate in  all  matters  coimocted  Avith  the  tribe,  and  at  the  same  time  ho  should  have  a 
fitting  salary  becoming  his  rank  and  labour.  That  his  sons  should  bo  educated  to  fit 
them  for  minor  offices,  and,  eventually,  to  succeed  him  to  the  advantage  of  the  tribe, 
the  Government,  and  the  country. 

14.  I  would  make  the  land  alienable  to  native  or  European,  so  as  not  to  weaken 
his  estimate  of  its  worth.  From  experience,  I  can  say  that  nati  /es  are  very  tenacious 
of  land,  which,  once  in  their  possession,  will  not  be  i)arted  with  easily. 

15.  This  question  is  answered  above. 

16.  I  would  not  allow  the  natives  to  mortgage  their  land  at  aU.  If  this  was  made 
known  to  the  public,  debts  would  not  be  contracted  on  the  security  of  the  land. 
Natives  now  contract  debts,  but  it  is  generally  on  the  security  of  their  cattle  and 
crops. 

17.  I  would  iusei-t  in  the  title  deed  issued  to  a  native  that  the  land  should  not  be 
made  executable  for  a  debt  of  any  kind.  This,  with  the  proposal  in  No.  16,  would 
secure  the  native  in  his  land  until  he  really  wished  to  sell  it  and  change  his  abode, 
which  he  sometimes  has  a  desire  to  do  for  various  reasons. 

18.  I  would  suggest  from  ten  to  fifteen  acres  to  each  head  of  a  family,  according  to 
the  numbers  in  it. 

19.  I  do  not  think  there  would  be  any  risk  of  discontent.  When  civilisation  advanced 
80  far  as  to  induce  them  to  ask  for  an  alteration  in  their  title  deeds,  it  could  be  made 
by  legislation. 

X2 
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20.  A  native  who  would  build  a  aubstantial  house,  make  a  fiarsi-olaM^  sardeiiy  and 
other  improyements  on  his  land,  would  not  seek  an  alteration  in  his  titia,  as  suoh 
progress  would  show  that  he  had  made  the  land  the  home  at  his  familj  for  Hies 
Howeyer,  on  this  point  of  progress,  absolute  title  might  be  granted  to  IndividuaL 

who  asked  for  it. 

21.  I  would  be  in  favour  of  the  establishment  of  a  separate  office  for  the  registra- 
tion of  native  titlo  doeds. 

22.  Yes.  I  would  convey  the  land  to  the  heirs  of  a  deceased  native  at  half  the 
present  cost. 

23.  No  instance  of  this  kind  has  como  under  my  notice,  but  I  have  heard 
of  such  cases.  I  think  this  arises  from  the  proposed  system  of  individual  titles 
not  having  been  properly  explained.  The  people  in  my  location  are  in  favour  of  the 
system. 

24.  The  system  of  individual  titles  beinp:  for  the  better  pacification  of  the  coimtry  as 
well  as  for  the  benefit  of  the  natives.  I  think  that  the  expense  of  survey  and  tifle 
deeds  should  be  borne  in  equal  shares  by  the  Government  and  the  natives. 

25.  I  am  acquainted  with  the  Act  Nu.  40  of  1879,  but  it  hjis  not  been  put  in  opera- 
tion in  the  locations  in  my  neighbourhood,  so  cannot  speak  on  the  subject.  But  I 
approve  of  it. 

2G.  I  am  not  in  favour  of  long  leases  to  natives,  who  really  own  the  land  from  their 

chiefs.     I  think  they  should  receive  grants  on  quitrent.     Yes ;  I  would  give  grants 
to  natives  who  have  been  leaseholders  for  long  terms. 

27.  I  think  it  would  be  absolutely  necessary  to  liave  a  commission  or  court  to  ascer- 
tain who  really  have  interests  or  claim  to  land  under  tiibal  custom,  and  also  for  the 
conversion  of  h^obes  into  absolute  property. 

28.  Yes.  I  think  it  would  be  very  beneficial  and  advisable  if  the  court  referred  to, 
once  for  all,  would  settle  all  cases  relating  to  land  in  which  the  interests  of  natives, 
tribal  or  individual,  are  affected. 


LOCAL  SELF-GOVEIiNMENT. 

1.  The  system  of  native  general  goverumont  is  despotic,  administered  by  the  diief, 
assisted  by  the  **  amapakati  *^  coimcillors. 

2.  Native  laws  and  customs  recognise  no  sort  of  village  or  subordinate  govem- 
ment. 

3.  If  you  recognise  local  native  seK- government,  of  course  the  persons  charged 
with  its  adminis^ation  would  have  legislative  and  executive  powers,  as  well  as  judi- 
cial. My  opinion  of  such  a  govenimeut  is  tLat  it  is  entirely  premature,  the  system 
is  not  adapted  to  the  mental  condition  of  the  natives  under  our  Qovemment. 

4.  I  am  not  aware  of  any  sort  of  municipal  government,  according  to  native  usage, 
being  in  existence  for  the  pui-pose  of  regulatiug  sanitary  arrangements,  cattle  kniw, 
ugiicultural  land,  and  grazing  rights.  I  think  the  natives  are  not  sufficiently  civi- 
Used  to  enable  them  to  undertake  such  duties. 

Festeri  Soga,  1)8  years  of  age,  brother  of  the  late  liov.  Tiyo  8oga,  who  assisted 
me  in  framing  most  of  these  answers,  when  1  put  Question  No.  4  to  him,  now 
under  reply,  laughed  most  heartily,  while  tears  flowed  freely  from  his  eyes.  When 
he  became  suflicientlv  calm  to  reply,  he  said :  **  The  English  must  still  be  very  igno- 
rant of  Kafir  laws  and  customs." 
6.  The  will  of  the  chief  and  councilloi's  is  the  popular  will  in  all  the  arrangements 

connected  with  the  tribe. 

6.  The  system  of  taxation  for  municipal  purposes  is  not  known  among  the  natives. 
I  have  heard,  however,  that  a  quasi-system  of  this  nature  existed  one  time  ^m^^ng 
Captain  lilyth's  Fingoes,  Transkei. 

7.  The  right  of  voting,  as  far  as  I  know,  is  not  appreciated  by  the  natives  in  the 
Eastern  Province.  And  when  they  vote,  it  is  neither  exercised  intelligently 
nor  independently.  It  is  known  that  natives  Lave  gone  from  missionary  stations  to 
the  poll  w  ith  pieces  of  pap'Or  iji  tlieir  hands,  upon  which  was  WTitten  the  name  of  the 

8.  gentleman  for  whom  they  were  to  vote. 

No.     I  have  not  observed  any  desire  in  the  natives  to  exorcise  control  of  affairs 

9.  of  their  own  government. 

10.  No. 

11.  I  cannot  answer  this  question. 

If  it  were  practicable  to  give  the  several  territories  in  the  Transkei  modified 
self-government,  it  would  not  be  safe  at  present  to  give  the  people  parliamentaiy 
franchise.  Nor  ^  ould  they  attach  any  value  to  the  principle  and  privilage  of  voting. 
Educate  the  people  first  to  read,  write,  industry,  and  to  understand  a  little  of  politiciB 
and  political  economy,  end  then  give  the  francLise  if  tliey  desire  it. 
X2.  The  })roposed  scheme  of  native  self-government  would  most  certainly  be  unsafe 

for  the  Colony  if  it  lessened  the  j^ersonal  authority  of  the  magistrate  in  lam  endeavour 
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to  maintaiu  good  goTemment  for  the  people.    It  would  simplj  give  the  tribes  eyeiy 
facility  to  concoct  rebellion. 

13.  No  ;  the  natives  hero,  except  perhaps  on  two  or  three  missionary  stations,  are 
not  sufficiently  civilised  and  educated  to  enable  them  to  make  and  enforce  rules  for 
the  regulation  of  village  matters,  as  is  the  case  at  Ceylon  in  village  management. 
The  natives  of  Ceylon,  Bombay,  and  Madras,  should  not  be  compared  with  the  natives 
here.  In  1842-5,  when  I  was  in  those  countries,  the  native  villagers  were  civilised, 
and,  on  the  whole,  fairly  educated,  pursuing  superior  agriculture,  commerce,  and 
trades,  such  as  goldsmiths,  weaving  cloth,  carpentry  and  cabinet-making,  tailoring, 
boot-making,  blacksmiths,  &c.  And  their  leading  and  wealthy  men,  in  some 
instances,  lived  in  superior  houses  to  what  wo  have  on  the  frontier. 

14.  Yes ;  in  some  native  cases,  the  chief,  councillors,  and  intelligent  headmen,  would 
be  of  service  to  the  magistrate  in  rendering  assistance  both  as  assessors  and  jurors. 

15.  In  the  i)roseut  state  of  the  native  miud,  ignorant  and  uncultured,  they  are  unfit 
for  divibioual  council  work.  They  would  certainly  never  tax  themselves.  This 
work  should  bo  left  to  the  magistrate,  four  Euroi)oans  including  a  missionary,  the 
chief,  and  four  councillors. 

16.  School  boards  would  be  necessary.  The  chief  school  board  should  consist  of 
the  magistrate  and  his  clerk,  the  missionary  and  his  assistant,  one  more 
European,  the  chief  and  throe  councillors,  with  power  to  receive  the  school  fees 
from  the  teachers,  the  Oovornment  grant  in  aid  of  schools  in  the  territory,  expend 
the  same  on  the  school  establishments,  visit  the  schools  periodically,  and  see  that  the 
school  buildings  are  kept  in  good  order  and  repair.  The  village  boards  shoidd  con- 
sist of  the  teacher,  one  headman,  and  one  other  intelligent  man,  whose  duty  would  be 
to  collect  the  school  fees  and  attend  to  the  affairs  of  the  village  generally. 

17.  I  do  not  favour  native  solf-governmout  at  present.  Native  laws  and  customs  coidd 
not  be  made  conformable  to  the  working  of  the  principle  of  native  self-government  as 
suggested  in  the  precoeding  questions.  There  are  no  native  laws  to  brmg  in  aid  of 
such  a  principle.  The  whole  is  an  innovation,  or  new  system,  requiring  the  natives 
to  Adopt. 

18.  irtie  natives,  on  the  whole,  would  not  look  favourably  on  being  compelled  to 
observe  the  customary  laws  of  streets,  and  build  their  houses  with  regularity  and 
order.  But  these  regulations  may  all  bo  complied  with  by  using  a  littld  tact  and 
patience.  I  fear  the  old  fashioned  roimd  huts  could  not  be  done  away  with  for  many 
years.     All  these  matters  would  depend  on  the  advance  of  civilisation. 

19.  Yes.  I  think  it  would  be  a  wise  step  in  the  right  direction.  I  would  even  go 
further.     I  would  exempt  such  laudable  cases  from  charges  on  huts  for  three  years. 

20.  Yes.  I  approve  of  such  a  course,  but  I  would  not  advance  money  to  persons 
indiscriminately.     It  should  be  advanced  to  persons  possessed  of  some  property. 

21.  Yes.  I  would  recommend  prizes  in  money.  This  would  be  a  great  incentive  to 
progress  in  building  square  houses. 

22.  Natives  have  not  appreciated  the  objects  of  agricultural  societies.  There  are  two 
instances,  however,  where  they  have  taken  an  interest,  encouraged,  I  presimie,  by 
their  magistrates  and  Europeans  in  their  respective  districts.  These  shewed  them- 
selves in  Pingoland,  Transkei,  and  Emigrant  Tambookieland. 

23.  The  sale  of  spirituous  liquors  in  the  annexed  territories  should  be  prohibited  to 
natives  only,  except  for  medical  purposes. 

;  J.  M.  STEVENSON,  Inspector,  Location  No.  3. 


By  Rev.  W.  Beste,   Lutheran  Minister,  and  Berlin  Society's 

Missionary,  Stutterheim. 

LAWS. 

llaPLtM  TO 

1.  I  laboured  during  seventeen  years  as  a  Missionary  of  the  Berlin  Mission  Society 

amongst  the  Ghdkas  in  the  district  of  Stutterheim ;  I  am,  however,  as  the  population 
in  our  neighbourhood  is  a  very  mixed  one,  familiar  also  with  other  native  tribes,  as 
Fingoes,  Hottentots,  &c. 

3.  I  do  not  know  of  any  new  laws  made  amongst  Gaikas  or  Fingoes  during  the  last 

twenty  years.  As  long  as  a  tribe  has  a  chief,  this  chief  makes  all  the  new  laws ; 
most  of  the  Kafir  laws,  however,  are  more  or  less  old  laws,  and  though  these  laws  are 
generally  known  in  the  tribe,  their  is  often  very  uncertain.  Such  law,  if  altered  at 
all,  are  altered  by  the  chief  alone,  or  by  the  chief  and  his  legal  advisors,  the  *'  ama- 
pakati."    The  ^eojple,  as  such,  have  no  part  in  framing  laws. 

3.  The  repositories  of  the  laws  are  the  chief  and  the  "amapakati.''  Written  laws  do 
not  exist  among  the  natives  of  South  AMca  ;  all  has  to  be  guided  by  precedents. 

4.  I  do  not  fully  understand  these  questions,  but  as  &r  as  I  und^stand  them  I 
would  answer  them  in  the  negative. 
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5.  Grimi2ial  offences  are  all  tliose  offences  relating  to  a  person  (except  a  married 
woman).  All  criminal  cases  belong,  therefore,  to  and  must  be  brougnt  before  the 
diief  or  king,  who  gives  judgment,  as  he  claims  the  person,  and  also  all  matters  re- 
lating to  the  person,  as  his  property.  Civil  offences  are  all  those  offences  relating  to 
the  proper^  of  a  person,  as  cattle,  &c. ;  and  as  the  wife  is  the  property  of  the  man, 
offences  relating  to  a  married  woman  are  civil  offences.  Therefore,  whilst  theft, 
according  to  English  law  is  a  criminal  case,  the  same  is  amongst  the  Kafirs  a  dril 
case,  for  it  relates  to  the  property  of  a  person,  and  must  be  brought,  as  are  all  other 
civli  cases,  before  the  **  amapakati." 

Oriminal  cases  are,  witchcraft,  murder,  homicide,  rape,  treason,  assault,  and 
others,  relating  to  the  person. 

Civil  cases  are,  adultery,  seduction  of  virgins,  theft,  injury  to  property  bj 
trespass,  &c.  Marria&;e  disputes,  divorce,  inheritance  for  the  wife  and  children  are, 
as  aforesaid,  also  looked  upon  as  belonging  to  the  property  of  a  man,  who  has  bought 
his  wife  and  paid  for  her  in  cattle. 

The  pumshment  inflicted  by  the  chief  for  criminal  offences  are  doath  or  heavj 
fines.  Imprisonment,  hard  labour,  &c.,  are  not  known  omongtho  natives  of  South  Africa 
as  far  as  I  know.  The  heaviest  punishment,  death,  stands  on  witchcraft,  for  such  an 
offender  is  eaten  up,  that  is,  the  whole  of  his  cattle  is  confiscated,  and  he  himself 
put  to  death  or  cast  out.  The  penalty  of  all  other  criminal  offences  is  paid  in  cattle ; 
the  number  varies  between  one  and  ten  head  of  cattle.  Mr.  Warner,  for  instance, 
puts  down  seven  head  of  cattle  as  the  iahif  or  penalty  for  the  murder  of  a  man. 

6.  There  are  differences  between  Kafir  law  and  Colonial  law  ;  but  I  think  native 
law  should  no  longer  be  retained  iu  the  Colony,  and  amongst  all  natives  who  have  a 
Certificate  of  Citizenship.  It  is  an  anomaly,  that  amongst  natives,  being  British  sub- 
jects, in  a  British  Colony,  ujidor  English  Government,  with  English  magistrates, 
native  law  should  be  retained.  For  all  English  subjects  there  should  exist  only  one 
code  of  law. 

7.  I  never  heard  of  any  penalty,  according  to  native  law,  for  dronkness,  vagrancy, 
trespass,  carrying  weapons,  &c. 

8.  The  most  effective  punishment  for  natives  are,  in  my  opinion,  heavy  fines  in 
cattle,  for  the  native  likes  his  cattle  best.  If  the  culprit  is  a  pauper,  imprisonmeni 
with  really  hard  labour  for  a  long  period,  if  possible  in  Cape  Town  or  simuar  places, 
which  require  a  voyage,  for  me  natives  do  not  like  to  be  embarked  in  a  ship 
Corporal  punishment  should  be  retained  too,  as  the  natives  regard  it  as  real  punish- 
ment, whust  they  often  turn  into  ridicule  prison  and  hard  labour. 

9.  Only  two  tribunals  exist  among  the  natives. 

(a,)    The  tribunal  of  the  chief  for  criminal  cases. 


are  the  House  of  Lords  and  the  Qreat  Council  of  the  tribe,  and  though  the  chief  pro- 
nounces the  sentence  himself,  yet  he  is  very  careful  to  ask  the  opinion,  and,  perhaps' 
even  the  approval,  especially  in  all  cases  of  importance,  and  in  this  way  m 
**  amapakati  can  modify  the  despotism  of  the  chief.  The  **  amapakati "  are  remune- 
rated by  the  chief  out  of  the  fines  which  the  offender  has  to  pay  to  the  c^et  in 
criminal  cases,  and  which  form  part  of  the  chief's  revenues. 

10.  Mode  of  procedure  in  criminal  cases : — ^In  all  criminal  cases  the  chief  is  not  onlj 
the  judge,  but  also  the  accuser  and  prosecutor,  at  least  in  many  coses.  This  is  one  A 
the  greatest  defects  in  the  native  jurisdiction  :  that  the  legislative,  judicial,  and 
executive  power  rests  in  the  hands  of  one  and  the  same  individual.  And  as  the  chief 
is  theliighest  authority,  all  these  criminal  cases  allow  no  appeal.  In  dvil  cases  ih» 
whole  process  is  very  different. 

1 1 .  Hearsay  evidence  is,  I  think,  not  allowed ;  but  the  evidence  of  informers,  women, 
wives,  children,  and  even  accomplicod,  is  accepted  and  used,  especially  if  agsiinst  the 
accused.  There  is,  however,  auother  groat  difference  between  native  and  Englieh 
law ;  the  English  law  regards  every  accused  as  being  innocent,  until  his  guilt 
is  proved.  Kafir  law,  and  also  Gorman  law,  regards  every  accused  as  g^uilty  until 
ho  has  proved  his  innocence. 

12.  Torture  was  formerly  exercised  pretty  often  among  the  Kafirs,  especially  in  cases 
of  witchcraft,  in  order  to  compel  the  accused  to  reveal  the  materials  by  which  he  per- 
formed the  enchantment.  In  countries  whore  tho  tree  ants  are  plentiful,  the  nests  of 
these  ants  are  sought ;  the  accused  is  then  tied  and  laid  down  on  the  ground,  water  is 
thrown  over  his  body,  and  after  that  the  ant-ncsts  arc  beaten  to  pieces  on  the  poor 
captive :  this  treatment,  ofc  ourse,  irritates  the  ants  and  causes  tnem  to  bite  most 
f uriosly  :  they  also  creep  into  ears,  eyes,  nostrils,  and  mouth,  and  produce  the  most 
excruciating  pain  by  their  bites.  This  is  one  mode  of  torture.  Another  is  as 
follows : — The  accused  is  tit'd  to  a  ]^ole  as  doEo  as  possible  ;  a  lar^e  fire  is  now  made 
XQunb  the  pole,  so  that  the  poor  victim  is  roasted  alive  in  the  full  sense  of  the  wcvd. 
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In  other  places  they  torture  the  accused  by  binding  strings  so  tightly  round  the  thumbs 
as  to  cause  the  most  excruciating  pain,  until,  in  his  agony,  the  poor  wretch  confesses  or 
•produces  some  kind  of  "  ubuti  '*  bewitching  matter. 

13.  False  testimony  is,  according  to  native  law,  no  crime;  native  witnesses  try 
nearly  always  hard  to  obscure  the  truth  as  much  as  possible  by  telling  lies. 

14.  Fines.  In  criminal  cases  the  fines  are  rocoived  by  the  chief,  who,  however,  re- 
munerates from  those  fines  his  councillors.  la  civil  cases  tlie  fines  go  also  to  the 
chief  and  **  amapakati,"  but  also  the  plaintiff  participates  in  it.  I  never  heard  that 
informers  received  any  remuneration. 

15.  If  a  native  is  found  guilty  of  a  crime,  the  native  law  and  its  administrators  know 
no  remission  of  penalty  or  pardon. 

16.  I  do  not  think  that,  according  to  native  law,  crimes  are  prescribed  of  ter  a  certain 
lapse  of  time,  but  natives  wiU  seldom  take  legal  proceedings  for  an  old  offence  after  a 
lapse  of  time. 

17.  Laws  generally  relating  to  natives  to  be  repealed  or  amended  ?  Upon  the  whole, 
these  laws  are  good  and  sufficient  if  well  explained  to  the  natives  and  equally  carried 
out.  The  Cattle  Branding  Act  could,  perhaps,  be  so  far  amended  that  the  cattle  be- 
longing to  a  certain  location  or  division  bo  branded,  not  with  the  Government  brand, 
as  has  been  the  case  in  some  places,  vory  much  against  the  will  of  the  native  owners, 
but  witli  a  special  location  brand  for  oacli  location  or  division. 

18.  I  do  not  think  that  the  laws  relating  to  natives  could  be  bettor  applied  by  local 
or  municipal  regulations  than  by  general  law. 

1 9 — 20.  The  magistrates'  courts  and  circuit  court  are  the  best  tribunals  administering 
criminal  law  among  the  native  subjects. 

Trials  b}'  a  jury,  consisting  of  natives,  I  do  not  think  practicable,  for :  (1)  Most 
of  the  natives  are  still  heathen ;  they  do  not  know  what  an  oath  is,  nor  can  they  take, 
an  oath,  being  heathen.  (2)  Thoy  do  not  undorBtand  the  great  responsibility  of  as 
juror.  (3)  In  circuit  courls  and  other  courts,  whore  not  every  word  spoken  can  be 
translated,  natives  are  not  fit  to  find  a  verdict,  as  thoy  do  not  understand  the  English 
language.  I  of  ton  regretted,  for  the  same  reason,  to  find  among  the  jurors  so  many 
Germans,  for  I  know  that  many  of  the  Gorman  ininnigrants  do  not  understand  the 
English  language,  translation  l»y  the  interpreter  being  impossible,  as  the  necessary 
time  is  wanting. 

21.  I  do  not  think  that  it  would  be  advantageous  that  circuit  courts  should  sit  in  the 
territories  beyond  the  Colony. 

22.  All  civil  cases,  petty  offences  included,  nmong  natives,  should  be  tried  by  the 
resident  magistrate,  and  no  cliiof  or  headman  be  allowed  to  try  any  such  cases. 

23.  Collective  responsibility.  Among  pomi-barl>aroiis  natives  collective  responsibility 
is,  perhaps,  the  best  policy  which  can  bo  adopted.  One  is  thus  made  responsible  for 
the  offences  of  another,  and  will  provont  crime  from  relf-intorest.  But  when  natives 
are  brought  under  English  law,  personal  rcf.ponFJbility  sliouldbe  adopted  by  punishing 
the  actual  culprit. 

24 .  The  stated  customs  concerning  ppoor  cases  Bhould  no  longer  bo  maintained  among 
natives  under  British  authority. 

25.  The  system  of  collective  roBpon.sibilily  if,  upon  the  whole,  now  as  much  recog- 
nised among  natives  as  ever  it  was. 

26.  The  lieadman  of  the  Irranl  1ms  to  collect  the  fine  imposed  on  a  kraal,  under  the 
law  of  collective  responpibili ty. 

27.  Among  natives  under  British  rule  no  tribunal  should  be  recognised  where  a  chief 
exercises  judicial  functions. 

28.  Witchcraft  should  be  declared  a  penal  offence.  Circumcision  and  "intonjane," 
with  their  licathonish  nccompanimonls,  rlionld  be  put  down  by  law,  or  circumcision 
allowed  to  be  effected  only  during  infancy. 

29 — 30.  I  only  can  urge  ng.nn  Iho  nocnssify  of  having  only  one  code  of  law  and  the  same 
tribunals  for  all  British  Fubjects,  whether  white  or  coloured. 

•  Civil. 

31.  No  native  tribe  living  in  South  Africa  has  any  written  laws  concerning  civil 
right. 

32.  I  never  heard  of  any  native  laws  dealing  with  the  contract  of  pledge,  suretyship, 
donation,  loan,  interest,  soiling  and  hiring,  deposit,  sale  and  purchase,  agency 
mandate,  &c. 

33 — 34.      I  do  not  know. 

35 — 36.  Mode  of  procedure  in  ci^'il  cases  among  natives.  (Cfr.  sub.  5,  about  civil  cases 
according  to  native  law). 

When  a  nafive  tbiiiks  to  have  sufficient  ground  to  enter  a  civil  action  against 
another  person,  lie  proceeds  with  a  party  of  his  friends,  all  armed,  to  the  residence  of 
his  opx^onent.  Such  a  party  is  readily  known  as  a  law  party  by  its  aspect  and  deport* 
ment.  Its  appearance  at  any  kraal  is  the  signal  for  all  its  adult  male  inhabitants  to 
assemble.  Both  parties  sit  down  separatly,  but  within  conversing  distance,  surveying 
each  other  in  silence,  waiting  whose  patience  will  fail  first.    At  last,  perhaps,  one  of 
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iho  defendant's  party  exclaims:  ''Tellusthe'news."  And  the  conncil  10  opened.  The 
plaintifTs  party  commences  a  minute  statement  of  the  case,  which  is  thozoughlynfted 
by  the  defendant's  party,  often  sentence  by  sentence.  The  next  day  the  partiee  meet 
ag^ain,  and  the  whole  case  is  now  gone  into,  which  takes  often  many  long  honre.  If 
the  parties  can  come  to  terms,  the  case  is  ended ;  but  should  they  not  agree,  the  case  is 
brought  before  a  higher  tribunal,  that  is  to  say,  before  the  "  amapakati "  of  the  loca- 
tion. If  this  is  of  no  avail,  they  take  the  case  into  the  great  place,  where  it  11 
discussed  again  at  length  in  the  great  council  before  the  chief,  who  givea  the 
final  decision.  A  party  is  then  sent  &om  the  g^reat  place  to  enforce  the  deciaion  of 
the  chief,  and  to  bring  back  the  chief's  share  of  the  fine  imposed.  This  is  the  mode  of 
procedure  in  civil  cases. 

37.  I  never  heard  of  any  custom  dealing  with  cases  of  insolvency. 

3a — 39.     I  think  there  is  no  necessity  for  a  code  of  civil  law  embodying  native  customs. 

40.  I  think  it  would  bo  advisable  to  introdurio  the  Master  and  Servants'  Law,  as  it 
is  in  force  in  this  Colony,  into  the  annexed  territories. 

41.  Age  of  majority  according  to  native  law.  Native  boys  (among  Kafirs)  are  intro- 
duced by  the  rito  of  circumcision  into  the  state  of  manhood,  and  this  rite  is,  therefore, 
performed  at  the  ago  of  puberty.      The  minors,  when  circumcised,  come  of  age. 

Immunity  of  minors  according  to  native  law.  The  father  is  made  responsible  for 
the  CK>nduct  and  offences  of  his  children.  Tlio  sons  of  chiefs,  however,  are 
permitted  to  steal  from  the  people  of  their  own  tribe,  and  no  case  can  be  brought 
against  their  father  or  against  themselves,  oven  if  they  are  caught  in  the  act,  and 
even  the  injured  party  could  bo  brought  to  justice  for  assaulting  a  chief's  son,  would 
he  dare  to  beat  the  young  thief. 


riK. — ^T  stated,  sub-soction  2,  that  I  do  not  know  of  any  new  law  made  among  the 
during  the  last  twenty  years,   but  I  am  well  acquainted  with  certain  new 


Note.- 
Kafirs 

customs  among  tlie  Oaika  tribe.     As  these  customs  are  not  generally   known,  I  will 
describe  two  of  them. 

(1)  Tho  custom  called  "  isinyono  "  appeared  among  the  Ghtikas  in  1873.     The  Oaikas 

state  that  the  custom  of  *'  isinyono  *'  was  invented  to  pass  the  time  by  making 
fun.  When  "  isinyono "  shall  bo  made  on  a  certain  kitial,  all  the  married 
women  of  the  place  go  to  their  friends,  and  each  woman  begs  for  half-a-crown 
(2s.  6d.)  This  money  they  put  together  and  buy  brandy  for  the  whole  amount. 
Now,  all  the  men  of  the  kraal  are  called  together,  and  also  the  men  and  women 
of  the  neighbourhood  are  invito<l.  The  men  then  sit  down  near  the  cattle  kraal ; 
tho  women  go  to  a  certain  platic  where  they  have  kept  the  brandy.  Each  woman 
takes  now  one  wfll-fillod  bottle  in  oach  hand,  and  so  they  advance  one  behind  the 
other,  menily  singing,  until  they  arrive  at  the  kraal,  where  each  woman  puts  her 
two  bottles  of  brandy  on  the  ground  before  her  husband,  then  the  women  retire 
again  to  a  distiinco,  and  now  the  drinking  bout  begins,  in  which  also  the  women 
participate,  who  have  many  privileges  on  this  day ;  among  other  things,  they  are 
permitted  to  point  with  their  finger  to  the  nose  of  their  husband,  which  is  a  heavy 
offence  at  other  times.  This  privilege  has  given  the  name  to  this  custom,  for 
**ukunyona"  means  to  point  with  tlie  finger.  Eye  witnesses  have  stated  that 
they  have  counted  on  such  o<M;asion8  no  less  than  sixty  or  seventy  bottles  of 
brandy. 

(2)  The  name  of  another  custom  of  the  Gaikas  is  **  ukuguzuba."    TheGkikastoldme 

there  was  in  1871,  a  Oaika,  his  name  was  u-Guzuba,  a  very  bad  man.  One  daf 
he  was  fooding  the  cattle  of  a  M'liife  man,  when  his  stepdaughter  came  to  him  1^ 
dinner  time  and  bi(>u«:ht  him  somolhiug  to  eat,  he  overpowere<l  the  girl  and  com* 
mitted  the  unnatural  crime  of  incest.  **Now  by  this  crime  all  our  g^Is  are 
^mUuted,"  said  the  Gaikas,  **  we  must  purify  all  our  wives  and  girls."  The 
purification  is  efft?c^od  in  the  ^ollowijig  way  : — The  girls  and  wives  of  a  kraal  g|0 
to  their  friends  and  hofj^  for  mouHy.  With  this  mcmev  they  buy  brandy. 
A  missionary  counte<l  at  a  ceiiain  kraal  no  less  than  ninty-four  bottles,  procured 
by  the  wives  and  girls  of  tho  kraal  for  the  celebration  of  the  **  ukuguzuba" 
custom.  All  the  inhabitants  of  i}n>i  kraal  and  all  the  neighbours  invited,  males 
and  females,  begin  now  to  purify  tho  polluted  girls  by  drinking  as  much  brandy 
as  they  possibly  can. 
I  could  name  two  other  new  customs  of  the  Gaikas,  the  custom  of  *'  uswazi'*  and 

that  of  the  *'  intlonibe  yabafazi  " ;  all  tlieso  now  customs  seem  to  be  invented  expressly 

to  procure  an  opportimity  for  brandy- diinking. 


MARRIAGE  AND  INHERITANCE. 

Makriaoe. 

1.  I  think  that  polygamy  lir-s  Irsrw^ncd  finco  Briti.^h  GoToramont  and  Christian 

missions  have  become  settled  in  this  Colony. 
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2.  The  cause  of  the  diminution  of  polygamy  is  to  be  attributed  to  Christiauity. 

d*  No  cbiireh  authority  (as  far  as  I  £iow)  considers  polygamy  to  be  compatible 

with  a  sincere  profession  of  the  Christian  faith,  and,  according  to  the  rules  of  the 
Lutheran  Church,  to  which  I  belong,  no  polygamist  can  be  admitted  to  church 
membership. 

4.  A  heathen  polygamist,  seeking  admission  to  the  church,  cannot  be  accepted  as 

such  according  to  our  rules ;  and  Christians  becoming  polygamists  are  excommuni- 
cated. Polygamy  cannot  be  tolerated  among  Christian,  natives,  for  :  (1)  It  is  against 
the  doctrines  of  the  Bible,  especially  of  the  New  Testament ;  (2)  It  is  against  the 
laws  of  this  Colony. 

6.  Many  heathen  monogamists  may  be  found,  but  amongst  them,  only  few,  I  think, 

are  monogamists  from  choice,  but  they  have  only  one  wife,  because  they  cannot  yet 
.  afford  to  pay  for  a  second  one.  Instances  of  heathen  monogamists  from  choice  may 
be  accounted  for  in  different  ways  : — A  heathen  polygamist  may  become  a  monoga- 
mist as  experience  has  taught  him,  that  polygamy  puts  an  end  to  home  comfort  and 
peace  ;  or  he  may  become  a  monogamist,  taught  by,  and  following  the  example  of 
the  white  inhabitants  of  this  country  all  around  him. 

6.  ^*Ukulobola." — In  this  custom  two  different  things  must  be  well  distinguished, 
viz. :  (a)  what  "  ukulobola  "  had  originally  in  view  ;  and  (b)  what  became  of  it  in 
practice. 

The  custom  known  as  '*  nkulobola  "  was  originally  nothing  else  than  a  kind  of 
ante-nuptial  contract,  by  which  a  certain  number  of  cattle  was  given  by  the  bride- 
groom, not  as  a  price  for  his  future  wife,  but  as  a  settlement  for  her  and  her  children 
in  case  she  should  become  a  widow,  and  as  a  guarantee  for  good  treatment  by  her 
husband  during  his  lifetime.  In  practice,  however,  "  ukulobola  "  is  mostly  looked 
upon  by  fathers  and  guardians  as  a  means  of  procuring  a  number  of  cattle  for  their 
own  use,  and  it  is  for  the  general  love  of  cattle  among  the  natives,  that  the  father 
or  guardians  only  too  often  forget  to  consult  the  wishes  of  the  daughter,  and  accepts 
as  son-in-law,  always  that  man  who  offers  the  largest  do^^Ty,  so  that  the  whole  matter 
looks  like  a  sale  or  purchase. 

Similar  customs  are  found  among  other  nations,  e.//.,  (a)  among  the  old  Jews, 

cfr.  Exodus,  22 — 16.  The  word  niohar  used  here,  means:  "pretiumpro  sponsa 
parentibus  ejus  solutum  ;"  {b)  among  the  old  Greeks  (Homero's  time),  they  distin- 
guish between  pherne  or  proix,  meaning  the  dowry  which  the  bride  receives  from  her 

01?^  parents,  iindihedna,  the  same  as  the  above-mentioned  Hebrew  word  mohar  :  **  pre- 
tiimi  pro  sponsa  solutum,"  cfr.  Aristot :  Politic.  2,  8. 

*'  Ukidobola,"  regarded  in  the  light  of  a  guarantee  or  as  a  settlement  for  the  widow, 
seems  to  be  a  good  institution,  but  everybody  who  knows  tlie  degraded  position  of  the 
wife  among  our  natives,  and  especially  that  of  a  widow,  will  soon  find  out  that  the 
real  value  of  this  institution  is  very  problematic.  For  in  case  a  wife  becomes  a 
widow,  she  does  not  receive  the  cattle  set  apart  for  this  emergency,  but  she  has  to 
remain  with  the  relatives  of  her  late  husband  as  their  inherited  property.  She  can 
not  marry  again,  unless  she  runs  away  and  returns  to  her  own  friends,  in  which 
case,  however,  she  must  leave  her  children  behind,  who  are  also  the  property  of  the 
relations  of  her  late  husband.  If  the  widow  prefers  to  reside  with  the  friends  of  her 
late  lord,  to  enjoy  the  society  of  her  children,  she  is  not  married  again,  as  aU  her 
children  thus  born  after  the  death  of  her  first  husband  woidd  be  looked  upon  as  his 
(the  first  husband's)  children.  The  widows,  therefore,  generally  become  concubines 
from  time  to  time,  of  such  men  as  her  late  husband's  relations  may  approve  off, 
and  also  the  children  the  widow  may  have  by  them,  are  considered  as  her  dead 
husband's  property. 

7.  According  to  the  ideas  of  natives,  the  consent  of  the  woman  is  not  essential  to  a 
proposed  marriage.  The  father,  or,  if  he  is  dead,  the  guardian,  looks  upon  his 
daughter  as  his  property,  with  which  he  can  do  as  he  tmnks  right  or  profitable, 
without  asking  the  consent,  or  consulting  the  wishes  of  his  daughter. 

8.  I  have  heard,  at  different  times,  of  several  cases  of  compulsory  marriages  against 
the  will  of  the  bride.  Some  time  ago,  a  Betchuana  ^irl,  wno  was  a  member  of  the 
church,  was  ordered  by  her  heathen  father  to  be  married  to  an  old  polygamist.  All 
her  remonstrations  and  prayers  were  in  vain.  When  at  last  the  day  of  marriage  was 
appointed,  she  fled  to  her  missionary  for  protection.  The  enraged  father  of  the  girl 
found  her  out  very  soon,  and  would  have  forced  her  to  comply  with  his  request, 
had  not  the  missionary,  with  the  help  of  other  Christians,  paid  to  the 
father  of  the  bride  the  same  number  of  cattle  vliieh  the  old  polygamist 
had  promised  to  pay  for  the  youthfid  bride.  Similar  cases  have  happened 
also  among  the  Kafirs.  Heathen  girls  will,  in  most  cases,  soon  give  way 
if  compelled  to  marry  against  their  own  inclinations ;  they  know  that  running 
away  would  be  of  no  avail.  Their  father,  mother,  brother,  and  other  relations,  will 
turn  out  against  her,  and  when  she  is  hunted  out,  all  her  fiieuds  will  combine  their 
utmost  efforts  and  threats  to  induce  her  to  comply,  or  seize  her  by  main  force,  and,  in 
case  she  should  try  to  persist  in  her  refusal,  her  father  would  thrust  his  spear  through 
her. 

u 
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9.  Native  womon  Imve  to  work  for   their  hiisbandfi.     They  must  build  the  huts, 

and  perfonu  all  the  necefisary  domeRtic  and  aCTicultural-  labours,  Ac,  while  -their 
lord  can  eat  and  drink,  bask  in  the  sun,  and  talk  and  smoke  the  whole  duj.  Only 
8in(;e  and  ^here  European  ploughs  have  been  introduced  among  the  natiyes,  the  men 
are  forced  to  plough  themselves,  as  the  women  do  not  imderstand  this  work,  or  can- 
not manage  the  heavy  plough.  But,  in  all  other  respects,  the  man  is,  aceordiag  to 
the  ideas  of  the  natives,  made  to  lead  a  life  of  pleasure  ;  the  women,  however,  are 
made  to  work  hard,  and,  if  she  is  lazy,  her  lord  will  soon  beat  her,  and  compel  her  to 
do  the  work  committefl  to  her. 

10.  Airf'ording  to  native  conooption,  the  wife  is,  regarding  her  social  status,  not  at  aU 
tlie  equal  of  lier  husband.  The  wife  belongs,  as  said  before,  to  the  property  oi  her 
liusband,  wlio  is  lier  lord  in  tlie  fullest  sense  of  the  word.  Expressions  as  the  fol- 
lowing are  often  heard  among  natives  concerning  their  wives :  **  I  have  paid  for  yon 
so  and  so  many  Ijoad  of  rnttle.  tlioreforo  you  are  my  servant  and  my  dog,  your  place 
is  imder  my  feet."     Tlieir  condition  is  de<idedly  servile. 

11.  Kafir  law  does  not  fix  anv  limit  to  the  number  of  wives  a  man  may  take :  he  is 
at  liberty  to  inrrease  their  number  to  ten  or  twenty,  or  more,  if  he  has  cattle  enough 
to  pay  for  them. 

12.  Disjmrity  of  apr'  is  among  natives  no  reason  to  prevent  a  marriage.  It  is,  on  the 
contrary,  quite  cnstomarv  among  Kafirs  and  other  aborigines,  that  men,  advanced  in 
age,  take  a  young  wife  tr>  tlie  others,  to  keep  up  3'outh,  find  a  Kafir  will  never  believe 
himself  old  as  long  as  he  can  marr}-  a  j'oung  wife,  who  imparts  fi*eshness  and  youth 
to  his  wrinkled  frime. 

13.  Divorce  is  recognised  l)y  native  law,  but  the  latter  does  not  stipulate  certain 
grounds  for  divorce.  A  man  can  dismiss  his  >nfo  for  a  mere  trifle,  or  without  alleg- 
ing any  reason  at  all.  Also  the  wife  may  leave  her  husband  and  return  home  if 
she  is  not  satisfied,  but.  in  most  cases,  when  the  wife  leaves  the  husband,  only  a 
temporary-  separation  will  be  the  consequence,  and  she  returns  as  soon  as  one  or  more 
head  of  eattle  are  paid  ly  her  husband,  often  as  a  part  of  the  **ukulobola  "  cattle, 
wliicli  was  not  paid.  A  legal  process  to  obtain  a  divorce  does  not  exist  among  the 
Kafirs.  Ilea  sons  assigned  for  rUvorce  are  the  following  : — On  the  man's  side  :  adul- 
ter}', barrenness,  a  quarrelsome  disposition,  or  dislike  in  general :  on  the  wife's  side : 
illtreatment  and  other  reasons  as  litigations  about  **  ukidobola''  cattle  to  be  paid. 
If  reconniliation  cannot  bo  brought  about,  the  husband  can.  in  cases  of  divorce,  claim 
back  the  cattle  he  paid  for  "  nkulobola,"  and  all  the  childien  remain  with  him. 

14.  Condition  of  a  polygamist's  domestic  ciniie  : — As  each  wife  of  a  poly|^mist  has 
her  own  separate  hut.  built  for  her  and  her  children,  the  wives  are  not  mixed  up, 
and  much  quarreling  and  enmity  is  hereby  proliiluted  ;  but  there  exists,  nevertheless, 
much  jealousy  and  strife  amongst  the  diiterent  wives  of  a  polygamist,  for  one  of  the 
wives  is  always  his  favourite,  who  domineers  with  her  children  over  the  rest.  Such  a 
favourite  now  will,  of  <»oui*se.  not  like  it  to  be  forsaken,  and  will  be  flushed  with 
anger  and  resentniont  if  she  sees  all  the  attentions  of  her  husband  transferred  to  a  rival. 
But  a  single  woman  will,  nevertheless,  consent  if  her  husband  tells  her  that  he 
intends  to  take  a  second  wife ;  she  will,  in  many  cases,  even  be  glad  of  it,  for  she 
obtains,  in  the  second  wife,  a  companion  to  share  her  toil,  and  make  her  labour 
lighter. 

15.  On  tJie  completion  of  the  marriage,  the  cattle  pass  absolutely  to  the  father  or 
guardian  of  the  bride.  Onl}'  in  case  of  barrenness  the  husband  may  claim  back  all 
the  cattle  he  paid  for  ^*  ukulobola,"  if  he  sends  the  wife  home. 

16.  I  do  not  know  of  a  c^ise  in  which  a  father  disposed  a  second  time  of  his  daugh- 
ter to  another  husband,  the  first  one  still  living  ;  but  such  cases  may  occur  when  a 
man  divorces  his  wife  :  if  he  has  a  clear  and  strong  case  to  do  so,  then  he  may  recover 
some  or  the  whole  cattle  he  gave  for  her.  After  such  a  divorce  the  father  or  guar- 
dian of  the  divorced  woman  is  permitted  to  marry  her  again  to  the  highest  bidder, 
the  first  husband  still  living. 

17.  Polygamy  cannot  bo  sanctioned  nor  legalised  by  Government,  as  this  custom  is 
against  the  laws  of  the  Colony.  But  I  think  a  law  should  be  passed  and  didy  pro- 
mulgated, stating  : — (l.)  That  after  a  certain  date,  say  after  the  Ist  Janu£uy,*1883, 
only  one  wife  'the  first  or  great  one)  be  recognised  by  law.  (2.)  That  from  this 
date  all  native  marriages  must  be  registered  by  the  magistrate,  or  another  officer 
ax)pointed  by  Government,  and  that  only  the  marriages  thus  registered  are  recognised 
as  legal,  and  that  all  the  other  wives  taken  after  registration  according  to  native 
custom,  shall  be  looked  upon  as  concubines.  (3.)  That  no  compulsory  marriages  shall 
be  fJlowed  henceforth,  but  that  every  girl  or  woman  shall  be  permitted  to  make  her 
case  known  to  the  magistrate,  who  should  be  empowered  to  afford  her  protection. 

The  Church  has  long  tried  to  put  an  end  to  the  custom  of  *'  ukulobola,"  by 
instruction  and  disci])line,  but  without  success.  Only  among  native  Christians  the  old 
expression:  **ukulobola"  has  disappeared,  still  the  custom  prospers  under 
the  new  title  of  **a  present."  If  Government  cannot  put  an  end  to  the  custom 
of  '*ukulobola  "  itself  by  law  or  Act  of  Parliament,  it  should,  at  least,  try  to  do  away 
with  some  of  the  evil  consequences  of  this  custom,  viz  : — (1.)  The  number  of  cattlo 
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paid  should  be  limited  to  four  or  five  head,  the  number  to  be  put  down  in  the 
marriage  certificate.  (2.)  Widows  should  be  permitted  to  marry  a  second  time  without 
a  payment  of  **  ukulobola,"  the  offsprings  of  those  marriages  to  be  their  own,  and 
not  the  property  of  the  heir  of  the  deceased  (first)  husband,  as  it  would  be  the 
case  acconlihg  to  Kafir  law. 

18.  This  question  I  have  already  answered  in  the  foregoing  paragraph,  where  I 
said,  that  no  compulsory  marriage  should  be  permitted.  The  father  shall  have  tlie 
right  to  withhold  his  sanction  to  the  choice  of  his  son  or  daughter,  but  not  the  right 
to  force  a  husband  upon  his  daughter  aguinst  her  inclination.  In  my  opinion,  has 
likewise  a  court  of  justice  no  right  whatever  to  force  a  woman  to  marry  a  certain 
person  against  her  own  wiU. 

19.  I  think  there  is  no  necessity  on  the  side  of  the  Government  to  acknowledge 
biffamy,  for  it  is  an  immoral  custom,  and  cannot  bo  tolerated.  Bigamy  is  a  crime 
which,  if  perpetrated  by  white  pedple,  is  punished ;  the  same  should  be  intiictod 
if  a  native  lives  in  open  bigamy.  But  if,  from  a  certain  date,  as  stated  before,  all 
native  marriages  are  to  be  registered,  and  only  one  wife  (whether  the  first  or  the 
great  one)  be  recognised  as  the  legal  wife,  I  do  not  see  any  necessity  to  acknowledge 
bigamy,  as  then  the  second  vd^e  is,  according  to  law,  nothing  more  than  a  concubine. 

20.  These  are  most  certainly  the  ideas  of  aU  the  native  tribes  immediately  con- 
nected with  this  Colony,  especially  the  ideas  of  the  heathen  Kafirs. 

21.  Certainly. 

22.  According  to  Kafir  law,  the  '*  uduli "  constitutes  a  marriage,  viz. : — ^The  men  of 
the  bridal  party  are  summoned  to  the  cattle  kraal,  in  their  presence  an  ox  is 
caught  and  slaughtered  after  a  certain  barbarous  manner,  and  its  meat  eaten.  This 
is  the  ratification  of  the  marriage  contract. 

23.  I  think,  as  already  stated  above,  that  a  now  law  should  be  made  for  the  recog- 
nition of  Kafir  maiTiages.  Disputes  relating  to  marriages  and  the  custody  of  children 
should  be  doalt  with  according  to  the  above,  and  other  existing  laws. 

24.  I  have  already,  in  the  foregoing  paragraph,  explained  my  views  concerning  poly- 
gamy and  "  ukidobola."  I  do  not  think  it  would  bo  a  compromise  of  principles  if 
Government  directs  the  magistrates  as  stated. 

Inheritance. 

25.  This  very  important  subject  appears  at  first  siglit,  owing  to  polygamy,  to  be 
involved  in  great  confusion  among  our  South  African  natives.  Such,  however,  is 
not  the  case,  quite  on  the  contrary,  everything  is  very  simple,  and  all  is  arranged 
according  to  certain  rules,  bearing  in  mind  the  following  two  facts  : — ( 1 .)  Only  movable 
property  is  known  and  left  by  natives.  The  ground  tlioy  live  upon  and  the  gardens 
they  cultivate  belong  to  the  chief.  (2.)  According  to  native  law,  femides  cannot  in- 
herit proj^ei-ty,  for  they  are  property  themselves.  The  two  ai'ticles  of  the  highest 
value  for  inheritance  are  among  natives :  cattle  and  females,  and  only  males  can 
inherit  them. 

The  mode  in  which  the  movable  property  is  distributed  amongst  the  male  heirs 
is  the  following : — Each  wife  of  a  polygamist  has,  not  only  a  separate  hut  or  house, 
but  also  a  separate  establishment,  that  means  :  Each  house  receives  a  certain  num- 
ber of  cattle  lor  the  support  of  the  inhabitants,  which  remain  reserved  for  tiie  use  of 
this  house,  during  the  life  of  the  husband  and  father.  If  the  husband  dies  without 
having  divided  his  property  otherwise,  the  eldest  son  of  the  great  wife  inherits  the 
whole  of  his  father's  property,  cattle,  females,  and  everything  left.  But  the  usuat 
way  is,  that  the  father  during  his  lifetime  disposes  of  his  property,  so  that  the  eldesl 
son  of  each  separate  house  inherits  the  whole  cattle  belonging  to  such  house. 

Should  a  man  have  no  sons,  his  property  is  inherited  by  nis  father,  if  still  alive, 
if  not,  by  his  eldest  brother  (of  the  same  house) ;  should  there  be  no  brother  of  the  same 
mother,  the  property  goes  to  the  eldest  son  of  his  brother's  great  wife.  In  case  of  a 
failure  of  a  male  heir  in  that  house,  then  the  eldest  son  of  the  next  house  in  rank 
inherits,  and  so  on.  In  the  event  of  an  entire  failure  of  brothers,  then  the  eldest 
brother  of  his  father,  bom  of  the  same  mother  as  his  father,  comes  in  for  the  inheri- 
tance. Should  no  heir  at  all  be  foimd,  then  the  property  falls  back  to  the  chief  of  the 
tribe,  but  it  cannot  be  inherited  by  a  daughter  or  a  female. 

With  the  cattle,  which  in  common  cases  the  eldest  son  of  the  establishment 
inherits,  he  is  supposed  to  pay  for  a  wife,  and  thus  to  lay  the  foxmdation  of  a  new 
house.  When  he  is  settled  his  yoxmger  brothers,  may  also  take  wives  if  they  can 
afford  it,  but  not  before  the  eldest  brother  is  married. 

26.  I  think  so. 

27.  The  Native  Inheritance  Act  (Act  18,  1864)  finds,  as  far  as  I  can  see,  little  favour 
among  natives  for  the  following  reasons : — (1.)  ^e  Act  18, 1864,  is  not  known  among 
natives.  (2.)  They  prefer  their  own  laws  concerning  inheritance.  The  natives  know 
only  movable  jyroperly,  as  stated  above ;  the  estate,  that  is,  the  building  lot  for  the 
hut  or  huts,  and  the  land  for  cultivation,  is  the  property  of  the  chi^f  pf  each  tribe  or 

/clhUf  and  it  is,  together  with  the  chieftainship,  inherited  by  the  great  son  of  tUe  great 
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w  ife.  Evon  tho  natives  living  in  the  Colony  under  Britifih  rule  prefer  to  follow  this 
custom,  and  leave  tlio  estate  in  general  to  the  eldest  son,   the  future  head  of  the 

familv.  . 

28.  i  have  reason  to  believe  that  the  Act  18,   1864,   and  its  purpose,  is  not  known 

nor  understood  among  the  natives.  Their  own  law  concerning  inheritance  is  very 
simple  and  clear,  and  I  think  Government  should,  at  least  for  a  time,  allow  the 
natives  to  manage  their  iidieritance  affairs  according  to  their  own  custom,  until  they 
can  bo  brought  under  the  Colonial  inheritance  law. 

29.  The  Buccossion  of  property  has  been  regulated  among  the  Kafirs  according  to 
native  law  before  as  well  as  since  the  Act  18,  1864,  has  been  proclaimed.  The  young 
chief,  tho  gieat  son  of  the  great  wife,  as  the  future  head  of  the  family  ixdierita 
the  estate  (cfr.  §  26,  2). 

30.  No ;  I  do  not  think  so.  The  final  aim  of  the  Government  must  always  be,  one 
law  for  white  and  coloured  subiects,rand  I  think  the  natives  will  far  better  under- 
stand tho  Colonial  law  than  a  law  half  British,  half  Kafir,  in  its  composition. 

31.  This  is  the  only  correct  representation  of  the  native  inheritance  law.  In  newly- 
annexed  territories,  and  among  tribes  more  or  less  still  governed  by  their  own  chiefs, 
native  law  must  be  considted,  but  the  natives  residing  within  the  limits  of  the  Cokmy 
should  gradually  be  brought  under  British  law.  One  law  for  white  and  coloured ! 
But  the  Govemmont  must  endeavour  to  reach  this  aim  gradually ;  at  present,  how- 
over,  very  little  has  been  done  in  this  direction.  The  beginning  rfiould  be  made  with 
certain  laws,  not  many  laws  at  one  time,  and  these  laws  must  then  be  thoroughly 
proclaimed  among  the  natives  and  explained  to  them.  The  Kafirs  are,  upon  the 
whole,   a  people  easily  made  to  obey  the  laws  if  they  only  understana  them. 

32.  All  men  are  naturally  more  or  less  attached  to  their  own  laws  and  customs,  hut 
among  tho  better  educated  and  more  civilised  natives,  there  are,  nevertheless,  many  who 
openly  acknowledge  that  the  English  law  is  better  than  their  own  laws. 

83.  No. 

34.  According  to  the  rules  of  the  Lutheran  Church,  no  SDoxed  marriages  (between 
a  Christian  and  heathen)  can  be  solemnised  by  a  minister,  such  couples  are  sent  by 
us  to  the  magistrate.  These  civil  marriages  before  the  magistrate  are  not  unfrequent 
in  our  district,  but  Christian  natives  prefer  to  be  married  in  the  church. 

35.  If  a  polygamist,  who  wishes  to  become  a  Christian,  dismisses  his  wiv^  for  this 
reason  to  keep  only  one,  he  can  be  married  to  this  wife  by  Christian  mairiage  if 
this  wife  is  also  a  Christian,  or  by  civil  marriage  if  she  is  not.  This  is  the  way  in 
which  previously  contracted  polygamous  marriages  are  affected  by  the  dvil  or  Chris- 
tian mania  go.  If,  however,  a  man,  who  was  married  according  to  the  Colonial  law, 
subsequently  becomes  a  polygamist,  all  his  marriages  subsequently  contracted,  accord- 
ing to  nativo  custom,  are  illegal,  and  tho  wives  only  concubines  before  the  Colonial 
law.  This  is  the  way  in  which  subsequently  contracted  polygamous  marriages  aw 
affected  ])y  a  civil  or  a  Christian  marriage. 

36.  There  certainly  often  arise  hardships  from  this  cause  especially  regarding  the 
dismissed  wives.  But  in  general  the  man  does,  as  a  Christian,  whatever  he  can  to 
alleviate  these  hardships  of  the  divorced  wives.  Upon  the  whole,  the  natives  fear 
these  consequences,  as  a  matter  of  fact,  or  things  that  cannot  be  helped. 

37.  Eeg-istralion  of  their  marriages  by  a  magistrate. 

38.  Civil  marriages,  according  to  the  Colonial'marriage  law,  from  a  certain  date,  to 
bo  published  by  Government,  for  heathen  couples  or  mixed  couples.  And  Christian 
Tuarriapes  according  to  tho  Colonial  marriage  law  for  Christian  couples. 

39.  I  tliink  a  new  native  marriage  law  is  necessary  to  legalise  the  stipulations  con- 
tained ill  §§  37  and  38  ;  but  I  do  not  believe  that  it  will  be  necessary  now,  or  in 
future,  lo  make  special  laws  for  the  natives  concerning  inheritance  and  '*  ukulobola,'* 
the  exi:  tiii<j^  Colonial  laws  must  be  put  only  in  practice,  and  nothing  to  be  acknow- 
Lnlged  'wliat  is  against  these  laws. 

40.  (^fr.  V>,  §  8. 

41.  r<>ly;:':;iTuy  is  coi'tainly  an  obstacle  to  tho  advance  of  civilisation.  Evils  attend- 
iiiir  ]H)ly^;nny  are  :  depravation  of  morality,  immoralities,  compulsory  marriages,  cattle- 
stoaliii^-,  stiif<s  and  jealousy  among  the  wives  of  the  polygamist,  &o,  I^olygamy 
also  renders  mission  work  and  real  conversion  difficult.  Tlie  advantages  advanced  by 
natives  in  favour  of  polygamy  are  :  many  children,  especially  girls,  who  are  worth 
each  HO  and  so  many  head  of  cattle,  many  hands  for  agricultural  and  domestic  work, 
more  honour  and  consequence  among  the  natives.  Arguments  against  polygamy : 
Tho  white  people  are  monogamists,  but  their  descendant  increase  more  rapidly  than 
tho  decendants  of  nations  living  in  polygamy.  According  to  the  word  of  Cfod  the 
wife  is  tho  man's  equal,  and  should  be  his  (the  man's)  helpmate,  and  not  his  drudge. 

42.  Tho  practice  of  polygamy  has  decreased  since,  and  wherever  Christian  missio- 
naries laboured  among  the  natives.  All  the  members  of  the  church  are  monogamists, 
as  no  denomination  permits  the  practice  of  polygamy  to  their  members. 

43.  XJnmanied  females  are,  according  to  native  law,  the  property  of  their  father  or 
guardian. 

44.  I  do  not^Jmow  the  laws'of  other  countries  well^enough  to  recommend  thmn. 
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45.  The  father  can  divide  his  property  during  his  lifotimo  among  his^  sons  according 
to  his  own  will. 

46.  Native  estates  have  been  only  very  seldom  administered  ujider  the  provisions  of 
this  Act. 

47.  If  a  man  has  married  according  to  the  general  Colonial  law,  his  widow  is  en- 
titled to  the  inheritance  according  to  the  Colonial  law.  Widows  married  to  a  man 
according  to  native  law,  should  also  inherit  according  to  native  custom.  That  is  to 
say,  nothing.  When,  in  the  first  case,  a  man  was,  previous  to  liis  man-iago  according 
to  the  Colonial  law,  married  to  other  women  according  to  native  law,  the  last  named 
should  not  inherit  according  to  Colonial  law  if  they  have  been  dismissed  by  divorce 
during  the  lifetime  of  the  man. 

According  to  native  custom  the  widow  cannot  inherit  the  estate  or  property  of 
her  late  husband,  being  herself  part  of  the  property. 

48.  I  think  polygamy,  according  to  native  custom,  should,  from  a  certain  date,  be 
made  a  criminal  ofEence  for  those  natives  who  have  boon  married  according  to  the  pre- 
sent Colonial  law,  and  subsequently  contract  another  marriage  according  to  native 
cuBtom  during  the  lifetime  of  the  legally  married  wife. 

49.  For  natives  living  in  the  Colony,  the  Colonial  inheritance  law ;  for  other  natives, 
the  native  law.  But  only  for  a  time,  keeping  in  view  the  principle,  one  law  for  white 
and  coloured  subjects. 

50.  I  recommend  a  written  will,  duly  attested. 

61.  Administration  according  to  the  present  Colonial  law  must  be  the  aim  in  view. 

52.  I  do  not  think  that  the  native  custom  **  ukulobola,"  can  be  converted  into  a 

marriage  settlement.    There  is  no  hope  that  such  a  system  would  likely  bo  acceptable 

to  natives. 

W.  BESTE,  Lutheran  Minister,  and  Berlin  Missionary. 
Stutterheim;  November  14th,  1881. 


By  Rev.  G.  Tyamzashe,  Native  Congregational  Minister,  Kimberley. 

Kimberley,  October  27th,  1881. 
J.  NoBLi,  Esq.,  Secretary  to  the  Commission  on  Native  Laws  and  Customs. 

Sib. — ^I  bog  to  acknowledge  the  receipt  of  a  copy  of  a  series  of  questions  upon  the 
Native  Laws  and  Customs.  In  reply,  I  regret  to  say,  that  it  is  only  a  few  of  these  questions 
that  I  have  attempted  to  answer.  Being  ^aced  at  a  disadvantage  by  my  absence  from  those 
who  might  have  given  me  information  on  most  of  the  questions,  I  am  afraid  1  have  not  been 
able  to  do  the  justice  to  the  subject  which  its  importance  demands. 
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1 .  I  am  Amaxosa  by  birth,  of  the  Mangwevu  clan,  and  of  the  Mgqika  or  Gaika 
tribe.  The  Amaxosa,  therefore,  is  the  only  native  tribe  with  whoso  laws  and  customs 
I  have  any  claim  of  a  certai  i  measure  of  acquaintance. 

2.  Amaxosa  laws  may  be  said  to  bo  an  accumulation  of  past  experiences.  For 
instance,  the  settlement  of  all  cases  that  had  been  decided  by  tlie  judgment  of  the 
chiefs,  as  well  as  all  their  former  acts,  which  have  been  ai)pr(>ved  by  the  people, 
become  law.  As  there  are  none  of  these  laws  committed  to  writing,  the  only  guide 
in  altering  or  amending  former  acts,  and  introducing  now  ones,  is  the  law  of  expe- 

•  diency. 

3.  The  memories  of  the  chief,  his  councillors — especially  his  spokesmen— are  the 
repositories  of  every  former  act  or  law.  Li  the  absence  of  anv  one  of  the  principle 
spokesmen,  a  case  is  generally  postponed  till  his  arrival.     A\  riting  was  then  quite 

unknown  to  the  Amaxosa.  ,,.,.«.  t   . 

4.  It  is  understood,  though  not  distinctly  defined,  that  there  is  a  diilerenco  between 
offences  and  civil  rights  and  obligations,  everything,  however,  being  settled  by  com- 
mon sense  and  by  the  exigencies  of  the  case. 

6.  The  native  law,  as  to  crimes  and  offences,  substantially  amount  to  this :— Any- 

one having  a  complaint  against  another  may  either  go  to  the  chief,  or  to  tlie  sub- 
chief  as  he  chooses.  The  sub-chief,  with  his  councillors,  lias  the  riprlit  to  decide  the 
case,  subject  to  an  appeal  to  the  chief.  Tho  decision  of  the  chief  i»  ilnal.  The  mode 
dure  is  the  same  in  both  courts,  and  there  is  no  defined  puniblmient  for  each 


of  proce 
crime. 

With 
murder. 


the  Amaxosa  the  principle  crimes  are  :— Theft,  adultery,  witdiei-aft,  and 
Theft  is  generally  punished  by  a  fine,  or  by  what  is  called  '^  eating  up," 
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or  taking  possession  of  all  the  property  of  the  thief.  The  fine  becomefl  the  property 
of  the  diief ,  and  some  of  the  coxinollors  may  get  a  ahare  of  h.  Adultery  is  also 
punished  by  a  fine.  It  is  understood  by  Amaxosa  law  that  any  man  caught  in  the  act  of 
adultery,  with  another  man's  wife,  wherever  it  might  be,  is  at  liberty,  either  to  kill  the 
culprit  on  the  spot,  or  to  impose  a  fine.  Murder  is  punished  by  an  extended  "eating 
up  '  of  all  the  friends  and  neighbours  of  the  murderer. 

6.  Where  native  law  or  custom  as  to  crime  or  offences  differs  from  Colonial 
law,  or  where  there  is  any  conflict  between  the  two,  I  do  not  think  it  advisable  to 
retain  tlio  native,  unless  it  can  be  proved  that  the  native  is  better  and  more  Christian 
in  its  spirit. 

7.  Drunkenness  was  unknown  to  the  Amaxosa.  The  Kafir  beer,  or  "ulywala," 
was  a  kind  of  beverage  used  only  by  elderly  men. 

As  tlio  land  belonged  to  the  head  chief,  and  everyone  who  recognised  him  as 
his  rider  had  a  right  to  it,  vagrancy  and  trespass  wore  out  of  the  question,  except 
in  cases  whore  theft  was  suspected. 

CaiTjing  weapons,  in  it*?elf,  was  not  considered  as  a  crime,  but  people  who  had 
been  convicted  of  malxing  bad  use  of  tlicm  were  not  allowed  to  carry  them. 

9.  The  **  inkundla,"  or  open  space  in  front  of  a  Kafir  kraal^  is  recognised  as  the 

prop'^r  couit  of  justice.  This  docs  not  sooni  to  have  been  establishea  by  any  law, 
nut  by  custom.  Among  the  chief's  councillors  there  are  men  who  are  generally 
known  to  bo  i^rudont,  >\  ise,  and  eloquent,  and  who  are  therefore  apjwinted  by  the 
chief,  with  consent  of  tho  people,  to  be  the  proper  spokesmen  in  every  case. 
These  men,  or  any  of  the  councillors,  may  get  a  present  from  the  chief  whenever  he 
finds  occasion  so  to  do. 

10.  Tho  mode  of  procciluro  in  criminal  cases  is  as  follows  : — First,  the   "undiman- 

gc'lo,"  or  comx)lainaut,  goes  to  the  **  inkundla  "  of  the  chief's  kraal,  or  to  that  of  one 
of  tho  principal  councillors.     Standing  at  a  distance  from  the  other  men,  he  caUa 
out  **  ndimangelo," — I  complain.     As  soon  as  the  councillors  are  ready  to  hear  him, 
Olio  of  them  gives  the  formal  response  **  umangele  yinina?  " — AVhat  are  yott  com* 
plaining  of  ?    Tlion  follows  a  general  statement  of  the  matter.  If  the  case  be  accepted 
by  the  chief,  an  ^*imsila"  or  messenger  of    the  court  is  then  sent  to  the  aocuiBed, 
orij^inally  bearing  a  tiger's  tail  in  his  liand,  as  a  sign  of  the  chief's  authority.    On 
the  appointed  day,  tho  plaintiff  goes  to  the   **  inkundla  "  of  the  chieif  s  kraal^  and, 
standing  at  a  distance  from  tho  councillors,  calls  out  again   "ndimangele."     After 
the  uiual  response,  '*  umangele  yinina  ?  "  comes  the  ofHcial  examination  of  the  plain- 
tiff, tho  accused,  and  the  witnesses ;  then,  last  of  all,  comes  the  sentonce  by  the  chief 
himself. 

17.  While  the  writer  is  not  opposed  to  class  legislation,  or  io  tho  just  treatment  of 
natives  a^?cllildren,  he  would  not  recommfiid  the  carrpng  of  that  principle  to  the 
extent  of  impeding  tlioir  progi-e?s  in  civilisation.  There  are  some  natives,  for  in- 
stance, who  nave  iiad  the  pri^nleges  of  an  English  ti'aining,  and  who  enjoy  the 
benefits  of  an  Englis^h  education,  to  wliom,  if  the  Pass  Act  now  in  force  in  the 
Colony,  were  applied,  it  would  l)e  in  the  wa}'  of  their  progress. 

18.  As  tlie  spirit  of  tho  Vagrant  Act  is  to  prevent  cattle-stealing,  I  think  the  same 
objecrt  may  be  gained  better  by  local  regidation  than  by  a  general  law.  Natives 
residing  at  mission  stations,  for  instance,  should  have  certain  municipal  regu- 
lations ann^ng  themselves  for  tho  maintenance  of  order.  For  some  natives,  * 
general  law  may  be  too  strict ;  while  for  others  again,  it  may  be  too  general.  As 
long  as  class  legislation  is  found  to  be  necessary  and  expeoient  for  natives,  it  will 
bo  (liirionlt  to  have  one  system  of  laws  wliich  work  equally  well  inKimberley,  Basuto- 
land,  Kafirland,  and  Cai>e  Town. 

22.  As  local  n^gulation  is  a  jKiwerful  means  in  maintaining  peace  and  order,  I  think 

that  chiefs  and  In^admen   shonld  be  allowed  to   settle  petty  offences,  subject  to  an 

appeal  to  the  magistrate. 
28.  ^lurder,  under  whatever  Kafir  custom  committed,  should  bo  dodaxed  a  penal 

offence.     Circumcij^ion,  **  intonjane,"  and  "  ukulobola  "  should  be  put  down  by  moral 

teacliing. 


MAERIAGE  AND  INHFJRITANCE. 

1.  The  practice  of  polygamy  has  been  considerably  and  appreciably  lessened  sincf 
the  introduction  of  Ihitish  Government  and  Christian  missionaries. 

2.  The  influence  of  Christianity,  the  example  of  school  Kafirs,  and  the  influence 
of  the  English  peojde  and  Government,  has  helped  to  lessen  this  most  degrading  Kafir 
custom. 

3.  To  my  lvnowledge,]no  native  CJliristian  Church  in  this  country  considers  polygamy 
to  be  compatible  with  a  sincere  Christian  profession. 

4.  In  Congregational  Churches  wo  do  not  make  any  difference  between  one  becom- 
ing a  polyg<imi.st  after  he  had  been  admitted  into  Church  fellowship,  and  the  one  who 
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liad  the  practice  before.    We  excommunicate  the  former  as  soon  as  he  coikmiii|8  it, 
•   iprhile  we  make  it  a  condition  of  admittance  in  the  case  of  the  latter  th^t  he  sfapuld 

keep  bnl  j  one  of  his  wiyes. 
5*  Nearly  all  school  Kafirs  choose  to  have  one  wife.    Among  the  natiyes  tmder  my 

pastoral  care  here,  there  is  not  one  polygamist,  and  yet  many  of  them,  such  as  the 
Batlapin,  Barolong,  Bakwena^  Bamangwato,  Bakhatta,  Baperi,  Batswella,  Matonga, 
Matibele,  Maswazi,  Mazulu,  and  many  others,  are  used  to  the  practice  of  polygamy 
in  their  land.  This  may  be  accounted  for  by  referring  to  the  influence  of  Britiidi 
law  and  the  example  of  other  Christian  Kafirs  belonging  to  these  various  tribes. 
6.  It  is  from  ignorance  of  the  Kafir  custom,  Called  "  ukulobola,"  that  some  people 

call  it  a  sale  transaction.  The  Amaxosa  are  not  so  deficient  in  personal  regard  and 
parental  affection  as  that  their  daughters  should  allow  themselves  to  be  sold  for 
cattle,  while  their  parents  think  nothing^  of  selling  them.  On  the  contrary,  ^^afir 
women  look  upon  want  of  **  ukulobola"  m  their  marriages  as  a  disgrace  to  ilxem. 
Such  as  are  not  **  lotyalwa,"  do  not  attain  to  the  dignity  of  a  lawful  mtp*  They  are 
called  "  amaihweshwe,"  concubines. 

However  similar  this  custom  may  be  to  a  sale  transaction,  yet  it  is  far  from  it, 
at  least  in  an  Amaxosa  point  of  view.  ''Ukulobola"  is  a  pure^  heathen  custom;  It, 
aiid  the  *' umdudo,"  or  public  dance,  and  the  marriage  procession,  are  essential  in 
constituting  a  legal  Kanr  marrias^e.  Those  who  call  it  a  sale  transaction,  simply 
because  of  the  dowry,  might  as  well  draw  the  same  inference  from  marriage  fees  in 
English  marriages. 

This  confusion  of  ideas  arises,  perhaps,  from  the  father  of.  the  girl,  in  Kafir 
marriages,  exercising  a  certain  amount  of  authority,  as  a  father,  in  fixing  the  ''ikazi" 
or  dowry.  But  do  not  English  parents  show  the  same  authority  about  their  dl^ugh- 
ters,  though  in  a  civilised  and  C&ristian  way  P 

To  show  that  **  ukulobola"  is  not  a  sale  transaction,  and  that  it  is  not  so 
regarded  by  the  Amaxosa,  after  the  fixed  "ikari"  has  been  paid,  the  father  still 
exehrci^  th^  same  authority  as  a  father  in  demanding  another  '*  ikaii  "  any  tmte  he 
wiuies. 

In  cases  of  bad  treatment  by  the  husband,  the  wife  can.  return  to  herpairents,  as 

it  was  the  case  with  Elreli's  daughter  when  Gangelizwe  so  cruelly  i]i-treatedherr'  The 

"ikazi"  never  avails,  in  justifying  such  ill-treatment,  as  we  all  know  what  bloody 

fighti  took  place  oetween  Krdi  and  Gangcliiswe  on  the  occasion  referred  to. 

?•       .  .  Negotiatio9S  are  made  by  the  parents  of  both  parties:    The  cG«isont  of  the 

young  main  ia  essential,  while  &e  unwillingness  of  the  young  woman  is  generally 

overruled,  or  suppressed,  by  her  fatlier's  influence. 

3.,  ^ough  I  have  hot  witnessed,  such  extreme  cases  of  compulsion  against  the  wish 

'of  the  womaUi,  I  know  that  the.  father  uses  his  influence,  sometimes  by  force,  against 

•fihe.wisliefs  of  his  daughter. 
17.       '    liimy  opiniott,   <' ukulobola*'  and  polygamy  being  purely  heathen  customs, 
accompanied  by  many  evils,  which  are  incompatible  with  a  'sincere    Christian  pro- 
,  f ession,  should  not  be  sanctioned,  by  an  enlightened  Christian  Govermnent,  for  that 
would   he  eiicoiiraging   evil.     At  the  same  time)  dieire  can  be  no  doubt  that  a 
Kafir  marriage,  considered  as  a  purely  civil  contract,  without  regard:  tp  relijrion, 
has  all  the  essential  formalities  ^constituting  ft  a  legal  mariiage  eontract  ot  its 
own  kind.    I,  therefore,  heartily  endorse  the  suggestion'  in  (^[uettion  24  under  this 
head,  with  which  I  may  appropriately  dose  these  remarks. 
24.  Polygamy  and  **  ukulobola  "  being,  in  my  opinion,  evils  which  it  is  the  duty  of 

a  good  Government  to  abate  and  remove,  I  thinl:  those  objects  would  be  gaiuM  if 
our  courts  of  jMtice  established  it  as  a  rule  that  the  practice  should  receive  no  tkitt  of 
recognition,  and  it  would  be  a  compromise  of  the  principles  of  thai  rule  if  the 
Government  directed  the  magistrates  to  attend  to,  a&d  equally  settle,  disjmtes  con- 
nected with  Kafir  marriageSi  by  a  process  of  arbitration,  free  from  the  ngid  rules 
and  technicalities  of  legal  process,  but  subject  to  certain  necessary  foms  to  be 
established  in  that  behalf^ 

Congregational  Minister. 


By  the  Rev.  Richard  Ross,  Cunningham  Mission  Station,  Transkel. 

LAWS. 
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1.  I  have  been  familiar  with  the  tribes  between  the  Fish.  Bivfr  ayid,  the-  tJmtata 
for  twenty-four  years.  .         ._        '     . 

2.  Thcro  is  no  process.    As  cases  occur,  the  chief  and  his  couneiUoro  deci4e.    This 
decision  forms  a  precedent  for  future  guidance. 

3.  CaJ  None,    f'bj  No. 
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7.  None. 

8.  Fine.     Solitary  imprisonment  in  a  black  hole  or  dark  room,  (natiTOs  feel  this 
•  most) ;  transportation  to  public  works  distant  from  friends. 

9.  The  chief  and  councillors.    These  appoint  messengers  to  see  the  puniahment 
carried  out,  who  receive,  as  remuneration,  a  portion  of  the  fine. 

10.  (1.)    The  offended  takes  the  offender  to  trial. 
(2.)    Individuals  conduct  their  own  cases. 
(3.)    Any  councillor  present  examines. 

(4.)    No  particular  manner. 

(5.)    The  chief  and  councillors  present  consult  together. 

(6.)    The  chief,  or  a  councillor  instructed  by  him,  passes  sentence. 

11.  Hearsay  evidence  is  allowed.     Every  weight  is  given. 

12.  Torture  is  applied  in  cases  of  those  only  that  are  accused  of  witchcraft. 

13.  I  believe  not. 

14.  The  chief  receives  a  portion ;  the  offended  the  greater  part  i  the  informer  generally 
asmaUgift. 

15.  There  is  no  law. 

17.  (1 .)  The  Pass  Law.  Only  natives  travelling  with  stock  should  require  a  pass.  (2.)  The 
Branding  Act  ought  to  be  repealed.  (3.)  Disarmament  should  only  be  applied  as  a 
punishment  for  <usloyalty.    Let  our  rule  be  firm,  but  not  irritating. 

18.  Decidedly  yes. 

19.  The  magistrates  and  judges.  Yes.  The  people  of  good  character  and  ability 
in  the  district,  without  distinction  of  race,  for  cases  similar  in  English  law. 

20.  Yes.  Have  the  same  rights  as  other  juries,  and  the  same  cases  should  be^  sub- 
mitted to  them  as  to  other  juries.  Li  purely  native  districts  there  should  be  juries 
attached  to  the  magistrate's  court. 

21.  YeS|  if  the  territories  are  under  a  magistrate. 

22.  Theij  should  be  allowed  to  try  such  cases,  Uiough  only  subject  to  an  appeal  to 
the  ma^trate.  But  I  think  the  chiefs  should  be  pensioned  off.  Headmen  should 
be  appomted  for  a  definite  periodj  re-appointed  on  good  service. 

23.  No ;  it  is  disadyantageous. 

24.  No. 

25.  It  is  decidedly  on  the  wane.    Peaceable,  good  results  have  followed. 
2«.           By  the  chief. 

27.  No.  For  where  there  are  magistrates  over  people  paying  taxes,  chieftoiiialiip 
should  be  abolished ;  the  chief  receiving  merely  a  pension. 

28.  All  immoral  customs.    These  shoiud  be  put  down  by  law* 

29.  Simplify  the  present  criminal  law,  and  make  it  take  more  immediate  and  direct 
effect.  Let  it  be  puoUshed  in  Kafir,  and  the  natives  be  instructed  in  it  by  the  magistrates 
and  native  superintendents.  Every  headman,  and  government  paid  native  teiMlieiv 
should  get  a  copy. 

81.  No. 

82.  Breach  of  contract  leads  to  an  appeal  to  the  chief,  who  may  insist  that  the 
enga^ment  be  fulfilled. 

88.  Yes.    All  personal  rights  are  recognised. 

85.  The  chief  and  his  councillors. 

86.  By  the  chief. 

87.  No. 

40.  Yes.    Let  it  be  gradually  introduced. 

41.  No  law  as  to  age.  Circumcision  turns  a  youth  into  a  man.  All  minors  have 
the  right  of  support,  and  are  required  to  be  subject  to  iheir  parents  or  guardians,  and 
are  exempt  from  all  responsibility  except  to  Uieir  parents  or  guardians. 

All  women  have  the  right  of  support,  of  protection  to  personal  property,  and  to 
what  they*|)roduce.    They  have  to  attend  to  household  affairs  and  labour  in  the  gardens. 

The  wife  has  the  right  to  her  husband's  property.  Duties  are  the  same  as  those 
of  women  in  general,  with  the  addition,  of  course,  of  attention  to  her  family.  The  wih 
is  responsible  only  to  her  hujsband. 


MAEBIAQE  AND  INHEMTANCE. 

1.  No  ;  except  among  those  influenced  by  Christianity. 

2.  The  influence  of  (Siristianity  only. 

8.  I  know  of  only  one  mission  society  that  allows  polygamists  to  have  this  standing. 

4.  I  know  of  only  one  mission  society  that  does  so.     No  polygamist    should  be 
received  as  a  member. 

5.  There  have  always  been  many  such  instances,  but  I  believe  there  were  more 
fonnerly  than  now. 

6.  I  adopt  the  latter  view.    In  the  normal  state  of  customs,  the  cattle  were  given 
after,  not  before  ^e  marriage ;  often,  after  the  birth  of  the  first  child. 

7.  No.    Often. 
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8.  Yes.    Generally  these  are  user  indirectly,  thougli  sometimes  directly. 

9.  Not  now-a-days.     Certainly  n  *  where  grain  is  raised  for  sale.     No  force  was 
ever  used,  as  they  grew  up  with  the  idea. 

10.  Not  equal  with  the  husband,  though  her  condition  is  not  servile. 

1 1 .  No.    Law  has  nothing  to  do  with  the  matter. 

13.  No.     Yes  ;  it  often  happens  that  an  aged  man  marries  a  young  wife. 

13.  Yes.  Ill-treatment  of  me  wife  leads  to  the  husband's  being  divorced.  The  wife 
may  be  divorced  for  many  a  cause. 

14.  Discord.  Yes.  The  first  wife  sometimes  wishes  such  accessions,  sometimes 
not. 

15.  The  cattle  pass  to  the  father  or  guardian.  But  the  woman  has  an  invested  right 
to  them,  and,  accordingly,  can  claim  support  from  her  father  or  guardian,  should  Sxe, 
under  any  circumstance,  have  to  leave  her  husband. 

16.  Yes ;  where  there  has  been  a  legal  divorce,  but  not  otherwise. 

17.  **  Ukulobola  "  may  be  suffered  in  the  present  state  of  the  people. 

19.  I  disapprove  of  polygamy,  and  would  not  sanction,  or  recognise  cases  arising  out 
of  it. 

20.  No. 

21.  Yes.  A  polygamist  generally  does  not  go  out  to  labour  at  a  great  distance,  as 
he  has  to  watch  lus  wives. 

22.  A  dance  and  **  ukulobola." 

23.  No.    I  do  not  know. 

24.  See  answers  to  questions  17  and  19. 

25.  The  eldest  son  of  each  family  is  the  heir.  No  wills  nor  executors.  The  chief  or 
headman,  when  appealed  to,  sees  to  the  legal  distribution. 

26.  Yes.   However,  as  a  rule,  those  left  fatherless  when  young  are  unjustly  treated. 

27.  I  have  not  the  act ;  and  estates  in  the  Transkei  are  not  administered  under  its 
provisions. 

31.  No.  She  is  not  the  property  of  her  husband's  heir.  She  may  remain  as  long 
as  she  pleases  in  her  deceased  husband's  village,  supported  by  his  property.  She  can 
marry  without  the  heir's  consent ;  and  when  she  does  marry,  her  own  friends  arrange 
the  marriage. 

32.  Very  much  attached,  and  are  very  sensitive  on  them.  They  urge  that  these 
customs  are  more  natural,  free,  and  uncomplicated. 

33.  Yes.    Not  for  the  better. 

34.  Not  before  magistrates.  Thoy  avoid,  if  possible,  marriages  before  a  magistrate. 
They  have  failed  even  to  register  their  own  native  marriages  at  the  magistrate's  office, 
although  a  law  was  passed  in  these  parts,  two  years  ago,  requiring  them  to  do  so. 

35.  They  prevent  polygamous  marriages.  There  are,  however,  many  exceptions  to 
this. 

36.  Hardships  arise  from  the  fact  that  some  missionaries  and  magistrates  in  general, 
do  not  insist^  that  the  woman,  a  polygamist  is  to  legally  marry,  shall  be  his  chief 
wife,  but  permit  him  to  choose  out  of  his  two  or  three  wives. 

37.  The  marriage  with  the  chief  wife  should  be,  at  least,  registered.  The  other 
marriages  should  not  be  recognised  in  any  way. 

38.  Tne  marriages  to  be  performed  according  to  English  law,  or  at  least,  be  registered, 
and  only  such  marriages  be  recognised.  One  great  reason  is  that  this  will  simplify 
all  the  proceedings  in  the  native  magistrate  courto  that  relate  to  inheritance,  &c.,  at 
present  two-thirds  of  the  cases  treated. 

39.  Now ;  for,  as  just  stated,  the  cases  arising  from  these  subjects  amount  to  at  least, 
two-thirds  of  all  the  cases  that  come  before  a  native  magistrate.  Even  the  best  natives 
think  that  legistration  on  marriage  has  been  too  long  delayed. 

40.  The  magistrates'  courts  are  full  of  them — at  least,  among  the  Fingoes. 

41.  Yes.  It  is  the  chief  obstacle.  Strife  in  the  village  amongst  the  wives  and  their 
children.  It  is  immoral  and  degrading  to  all  parties  concerned.  It  loads  to  stealing 
of  stock,  to  *' ukulobola"  (See  also  answer  to  question  21.)  Increases  children, 
diminishes  the  number  of  unmarried  women. 

42.  To  oppose  it. 

43.  Dishonourable  and  pitiable. 

46.  No. 

47.  Not  after  the  reg^ations  recommended  in  answer  to  question  38  have  been 
adopted  and  promulgated. 

48.  Yes. 

49.  Their  own,  if  the  Colonial  law  is  not  made  applicable,  by  omitting  the  clause  or 
clauses  referring  to  the  wife's  portion,  which  is  very  objectionable  to  natives. 

50.  Yes,  if  it  can  be  proved.  Oral  before  witnesses,  or  any  written  statement  sigpied 
by  witnesses. 

51.  ^  By  the  natural  guardians.  The  natives  are  very  sensitive  of  any  other  persons 
taking  part. 

52.  u  ^  I  would  ignore  '/  ukulobola. 
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LAND  TENUEE. 

1.  The  land  is  called  the  chief's  ;  he  holding  it  ior  the  people,  whobe  mdlTidua 

rights  are  occupation.    The  coimcillors  form  a  check  to  abuse  6f  the  chief's  power. 

4.  **  Eights  '^  to  kraals  and  gardens  spring  from  occupation.  OraziHg  is  coxotoon. 
The  extent  of  a  garden  is  not  limited.  One  can  cuItLvate  as  much  as  he  pleases, 
provided  he  does  not  encroach  on  another's  garden.  Encroachment,  is  Settled  by  the 
councillor  or  sub-chief. 

5.  Na  Whoever  heard  of  a  dispute  between  Ndhlambi  and  Ngqika  about  boun- 
daries, or  between  Ngqika  and  Hintsa. 

6.  Yes.     No.     Other  natives. 

*    7.  Yes.    Not  in  surveyed  native  locations,  such  as  Victoria  East,  but  in  a  disfaict 

surveyed  and  sold  by  Qovemment  to  both  Europeans  and  motives,  such  as  the  Crown 
Reserve. 

8.  Land  has  been  given  to  headmen,  who  fill  it  up  with  people.  'They  do  not 
differ. 

9.  Yes.  It  puts  the  people  directly  under  the  Crown,  diminishes  the  power  of  the 
chief  (hence  chiefs  and  headmen  oppose  it)  ;  gives  the  people  an  invest^  right  in 
the  country,  and  diminishes  the  probabilities  of  war — of  district  of  Victoria  Ea^. 

10.  Yes,  if  the  **  central  places^  were  magistrates'  achats. 

11.  Native. 

12.  None.  Pension  them  off. 

13.  A  good  pension. 

14.  InalienaDle  without  the  consent  of  the  magistrate. 

15.  Well.    No. 

16.  By  all  possibility  avoid  mortgage. 

18.  From  eight  to  twelve  acres ;  but  in  light  soil  from  ten  to  fourteen  acres. 

19.  Not  fpr  a  very  long  time  to  come. 

20.  The  restrictions  should  be  removed. 
.21.  There  should  be  a  separate  office. 

22.  Certainly.  Make  the  law  more  simple,  and  so  as  to  be  more  i^edUy  and  less 
cosdy  carried  into  effect.  Natives  are  very  suspicious  of  intricate  Uiwe,  md  are  very 
sensitive  about  rights  and  management  of  inheritance. 

23.  They  manifest  no  reluctance  whatever,  where  the  matter  has  been  ful]^  and 
clearly  explained  to  them  by  the  Government  officials  and  resident  misaioinaries,  and 
when  the  charges  are  anytlung  moderate — of  Victoria  East, — ^though  £4  10a.  was 
charged  for  from  four  to  six  acres  survey. 

24.  Certainly.  For  survey  of,  and  tide  to,  land  of  from  eight  to  ten  actes,  50s. ; 
for  survey  of,  and  title  to,  land  of  from  ten  to  fourteen  acres,  60s. 

25.  No.  I  have  not  the  Act.  But  there  should  always  be  an  extensive  commokiage, 
otherwise  natives  are  indifferent  to  survey  and  titles. 

26.  The  leases  should  be  perpetual,  for  this  only  will  tend  to  eradiciite  from  theiiative 
mind  a  very  prevailing  suspicion  that  our  idterior  object,  whatever  we  may  say  to  the 
opposite,  is  to  oust  them  from  the  land.  This  was  at  the  bottom  of  Uxnhlonhlo's 
exi^ression  **  What's  coming." 

27.  No.     Yes,  certainly. 


LOCAL  SELF-GOVERNMENT. 

1.  The  supreme  power  is  in  the  chief  and  councillors.  The  chljBf  cannot  legally 
act  alone.  The  sub-chiefs  in  their  own  districts  govern  al6o  lih^ciovigh  their 
councillors.  The  members  of  the  tribe  can  appeal  from  the  inferior  to  the  hi^er 
court ;  and  even  against  the  chief's  actions  to  his  coimciUors. 

2.  See  answer  to  above  question. 

3.  Yes.  Carry  out  our  own  Government  gradually,  openly,  consistency,' and  with- 
out any  of  the  trickery  and  bullying  that  sometimes  prevails — ^jusfly  and  without 
respect  of  persons.     The  reins  should  be  kept  firm,  but  should  nbt  dmie. 

4.  No. 

5.  Yes.  The  '*  popular  will  "  comes  to  be  known  thrWigh  the  bi)uncillor^'who 
are  scattered  all  over  the  country,  and  who  are  carefid  to  keep  on  good  terma  with 
the  people. 

6.  No. 

7.  Yes.     Generally.  \ 

8.  Yes.  On  all  occasions,  where  they  have  had  a  fair  diahce  6f  showing  i^  With- 
out committing  themselves  by  so  doing  to  the  displeasure  of  any  person  m  nale  or 
influence.  It  should  be  fostered  and  exercised  as  among  Eur(^>eans ;  but  it  should 
not  be  hurried. 

9.  Let  our  own  be  simpHfled,  so  that  its  action  may  hie  mcfre  4ii^'4aid  immeffiate. 
Municipal  regulations  should  be  applied  at  once  to  all  siprpyed  ^Mttre¥6<^ons. 

10.  Some  have  done  so,  but  not  so  many  M  one  would  Hsktb  lexpicMi.    Yee« 
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11.  Yos.  Quite  as  much  so  as  in  any  part  of  tlie  neiglihouring  Eastern  Province. 
Yes. 

12.  Yes,  since  many  magistrates  act  tlie  Kafir  cliiof,  or  assume  tlie  place  of  the 
Kafir  chief. 

13.  Yos,  when  villages  are  surveyed,  and  wo  hope  that  the  villages  in  the  present 
state  of  the  people  will  not  exceed  from  twenty  to  thirty  buildiug  ei*fs,  situated  in 
two  lines,  with  a  broad  street  running  between,  and  on  the  watershed  of,  the  ridge,  so 
that  all  nuisances  may  be  washed  away  to  a  distance  by  every  rain. 

14.  Yes. 

15.  .  Yes.     I  would  do  so  in  order  to  assimilate  the  natives,  as  soon  as  possible,  to  a 

simple  style  of  our  own  rule. 

16.  School  boards  should,  as  soon  as  possible,  be  appointed  directly  by  the  Educa- 
tional Department,  for  the  management,  under  the  8uperintendent-General  of  Educa- 
tion, of  all  affairs  connected  with  the  schools. 

17.  I  would  have  English  law,  pure  and  simple,  without  any  mixture  of  native 
laws  and  customs,  among  those  ruled  by  our  magistrates. 

18.  The  natives  are  against  large  villages,  hence,  in  some  surveyed  districts,  where 
large  villages  were  laid,  they  built  their  houses  in  their  garden  lots,  not  on  their 
building  erfs.  This  arises  from  their  belief  in  witchcraft,  and  fi'om  theii*  ideas  about 
diseases,  which  will  take  three  or  four  generations  yet  to  eradicate. 

19—21.     Yes. 

22.  Yes.  Give  them  more  information  about  sucli  socioties,  and  hA.  some  of  their 
leading  men,  not  necessarily  headmen,  bo  on  thu  acting  couimittoc  s.     Vcs. 

23.  Yes.    Altogether. 

liiCHAliD  llOSS. 


By  W.  Girdwood,   Esq.,  Resident  Magistrate,  Esq.,  *Tsoriio,  Transkei. 

LAWS. 

Bmhamb  to 
Qunnoira. 

Many  of  these  questions  are  evidently  designed  f<n'  Iho.so  li\  Ing*  aiiiDiig  natives 
who  are  nded  in  a  measure  by  their  own  chiefs  according  to  tluir  own  law .s. 

In  this  district  we  foUow  Colonial  law  as  closely  as  possible,  motliiied  by  the 
Transkeian  regulations. 

There  are  some  questions,  which  are  interesting  to  us  hero,  and  I  confine  myself 
to  these. 
19 — 22.  My  candid  conviction,  from  a  study  of  these  native  euurts,  in  the  Trauskoi 
for  many  years,  is  that  we  must  value  more  highly  the  wovlc  oi  the  lioa'Tinrii. 
They  should  not  be  allowed  to  try  cases  in  their  own  districts,  but  sil  in  K/tatiun  as 
councillors  to  the  resident  magistrate  in  all  cases,  both  civil  and  crinilnnl.  In  my 
district  I  have  thirty  headmen.  I  have  five  sit  with  mo  on  Tuosdayji  and  TJiursda^s, 
and,  as  a  rule,  I  find  that  they  agree  with  me  in  all  decisions  arrived  at.  af  ti  r  allowir.g 
them  full  apportunity  to  sift  the  evidence.  The  result  of  this  has  bot'u,  tJiat  I  liave 
not  had  one  case  of  appeal  against  my  decision  in  any  case  up  to  tlio  present.  See- 
ing that  headmen  have  lost  their  emoluments  from  hearing  and  trying  cases  in  tlieir 
districts,  also  shop  and  forest  licenses,  I  have  long  advocated  that  thoy  ouglit  to 
receive  pay  for  work  done  as  councillors,  and  I  would  strongly  rccomnioud  tliat  live 
headmen  should  be  allowed  to  sit  on  two  court  days,  per  week,  and  receive  5.s.  each 
for  attendance  on  such  days.  This  woidd  bo  a  sum  of  £2  10s.  per  week  for  each 
resident  magistrate's  district,  or  £130  per  annum.  This  sum  to  be  placed  on  the 
estimates  for  native  juries.  At  present,  I  have  authority  to  pay  at  this  rate  when  foes 
from  civil  cases  pennit,  but  this  is  unsatisfactory,  as  I  can  only  pay  occasionally. 
Again,  I  am  burdened  with  this  proviso,  that  the  Hve  headmen  who  receive  a  small 
annuity  from  Government,  shall  not  receive  any  tiling  as  juryman,  wliich  prevents 
these  men  from  coming  forward  to  take  their  turn  as  coimcillors — they  being  the  very 
men  I  should  like  to  see  more  frequently  in  the  office  to  render  nsFi.stance,  as  thoy  are 
hereditary  chiefs.  These  men,  I  know,  would  attend,  did  th(\v  receive  the  fame  as  the 
others,  for  they  say,  rightly,  '*Oar  annuity  has  nothing  to  do  with  tliis  jury  business."  I 
htive  great  hopes  of  working  up  a  district  thoroughly  W  putting  all  the  headmen  (blood 
or  no  blood)  into  liarness  and  getting  them  to  co-operate  with  the  resident  magistrate 
in  the  work  of  the  office,  and  through  a  rotation  jury  paid  directly  from  Government 
funds  (letting  fees  go  to  Government  in  their  own  proper  channel).  I  liavo  the  greatest 
liope  of  thus  keeping  an  entire  district  in  working  order  under  Government.  The 
locations  that  give  trouble  are  those  whose  lieadmen  scarcely  ever  come  to  the 
office.  One  montli's  drill  per  annum,  as  councillors,  would  do  a  world  of  good. 

Aft  regards  the  higher  courts,  I  think  some  change  might  be  made  in  resp(»ct  to  native 
appeals.  1  would  not  advise  at  present  the  circut  courts  to  enter  the  Transkei  for  the 
trial  of  important  esses.  These,  with  the  exception  of  murder  cases,  could  be  sent  on 
to  King  "William's  Town,  where  they  could  be,  as  heretofore,  satisfactorily  conducted  by 
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a  cLiof  magitttrato,  provided  lie  had  two  or  more  magistrates  sitting  as  assessors,  say 
every  six  months  for  the  more  serious  appeals — ordinary  appeals  being  heard  as 
heretofore  by  the  chief  magistrate — who,  after  examining  the  record  of  tiio  resident 
magistrate,  might  have  power  to  call  all  parties  before  him. 

28.  AVitchcraft  should,  as  in  our  Trauskeian  regulations,  bo  a  penal  offence,  but  these 

cases  should  not  be  settled  without  a  district  surgeon  being  called  in  to  give  evidence 
as  to  thosiokne.<s  of  tlie  person,  and  its  ])08sible  cause  as  connected  vitn  the  person 
accused  by  the  friends  of  tlie  patient.  I  have  seen  cases  where  I  would  have  no 
hesitation  in  afhrmiug  A  as  the  cause  of  B's  sickness,  but  the  natives,  not  uudeVstanding 
nature's  laws  sufficiently,  cannot  determine  the  manner  how,  yet  instinctively  under- 
stand that  injury  has  been  done  somehow,  and  allege  that  bewitching  matter  has  been 
used,  &c. 

AU  other  customs  mentioned  in  this  question  should  be  left  to  the  native 
Pitso,  as  formerly  suggested,  passing  into  law,  when  recommended  for  approval  of 
the  Government. 


I^fAREIAGE  iVNI)  INHERITANCE. 

1 .  Of  course  it  has. 

2.  To  Cliristian  missions. 

3.  I  don't  think  any  church  atbnits  polygamists,  as  such.  Some,  however,  on  the 
husband's  profession  of  Christianity,  marry  him  to  one  of  his  wives,  and  he  promises 
to  be  husband  toiler  only,  while  the  other  wives,  with  their  families  and  stock,  remain, 
as  heiH^tofore,  under  the  shadow  of  his  presence.  This  is  tlie  most  satisfactory  method 
when  the  other  wives  are  past  child-bearing.  If  not  so,  then  those  having  two  or 
three  chikb'en  arci  allowed  to  go  home  to  their  father's  house,  and,  if  a  portion  of  the 
do^vry  be  returned,  excepting  that  whi(^h  may  be  regarded  as  payment  for  the  children, 
the  marriage  tie  is  dissolved,  and  the  father  can  again  marry  her  to  another. 
Should  tlio  husband,  however,  not  get  back  a  portion  of  the  dowry,  and  so  agree  U) 
aniiid  the  marriage,  he  still,  though  a  (Tiristian,  can  claim  the  second  dowry  paid, 
should  tho  woman,    who  has  thus  gone  home,  marry  again. 

4.  Church  authorities  must  deal  differently  with  these  cases  ;  as  the  first  is  anxiouB 
to  become  a  Christian,  and  prepares  to  give  up  all  his  wives  save  one  ;  the  second, 
although  a  professed  Christian,  declares  his  love  of  heathenism  by  marrydng  a  second 
wife.  He  thus  places  himself  beyond  the  pale  of  the  church,  until,  by  professing 
contrition,  and  separating  from  such  wife,  he  is  brought  back  within  the  pale  of  the 
church.  My  view  is  one.  The  Christian  law  is,  a  man  must  be  the  husband  of  one 
wife.  This  is  the  law  of  nature  for  tho  conservation  of  such  physical  energy  as  will 
form  the  basis  of  intellcH-tual  and  spiritual  progress,  and  tho  church  must  stand  to  her 
Master's  law.  The  polygamist,  in  becoming  a  Christian,  must  give  up  all  except 
one,  that  one  to  be  his  choice  as  a  Christian  man,  as  all  were  legally  his  by  Kafir  law. 
The  Christian  member,  y\]io  afterwards  becomes  a  polygamist,  shall  not  have  this 
choice  on  his  return  to  Christianity,  but  bo  bound  to  return  to  her  whom  he  married 
according  to  Christian  law. 

5.  There  are  cases  of  monogamists,  more  however  from  necessity  than  ^X)m  choice. 

6.  **  Ukulobola." — I  believe  the  origin  of  this  custom  may  be  traced  thus:  In  natiTe 
society  every  head  of  a  kraal  is  judge,  and  can  try  cases  affecting  the  members  of  Ins 
own  household.  He  gives  his  daughter  to  a  man  in  marriage,  he  must  have  some  bond  in 
his  possession,  not  only  to  witness  the  transaction,  but  that  which,  should  Ids  daughter 
bo  ill-treated  and  return  to  hor  father's  house,  will  form  a  sufficient  g^ucuuntee  for 
the  husband's  re-appeai*ance  to  answer  for  his  conduct.  He  is  sure  to  turnup  either 
for  his  cattle  or  his  wife.  In  this  way,  every  woman  has  a  jjrotector  in  her  father  or 
friends,  so  that  she  possesses  a  certain  amount  of  self-respect,  and  conscious  indepen- 
deuc'o  of  her  lord.     This  counteracts,  in  a  measure,  the  t^Tanny  of  her  husband's  rule. 

This  aspect  of  '^ukulobola"  shows  it  to  have  been  a  very  right  and  proper  thing  for 
Kafir  society  in  its  natural  state.  Now,  under  the  English  rule,  there  is  not  the  same 
need  for  the  father's  judicial  right,  as  English  law  provides  that  a  woman  must  be 
properly  treated.  From  the  father's  side,  "ukulobola"  is  never  looked  upon  as  a 
sale,  only  as  the  8(?curity  for  a  loan.  On  tho  husband's  side  it  is  more  frequently  looked 
on  as  merchandise,  bought  with  his  cattle,  to  be  used  by  him  as  he  iliought  riffht. 
When  in  a  good  mood  he  prizes  his  wife  as  he  paid  so  much  for  her,  when  in  a  bad 
mood,  he  nuikes  her  work  as  a  slave,  and  sometimes  beats  her  within  an  inch  of 
her  life,  with  the  consciousness  of  ])eiug  able  to  do  what  he  likes  with  his  own  cattle. 

7.  'Jliere  nre  instances  of  girls  being  forced  to  marry  against  their  will,  but  this  is 
not  the  rule  so  far  as  I  have  seen.  Some  get  tho  husbands  of  their  choice,  but  the 
majority — I  speak  advisedly — marry  in  accordance  with  tlieir  father's  wishes,  with  the 
knowledge  that  such  does  not  necessarily  curtail  their  intimacy  with  those  whom  they 
would  have  preferred,  and  also,  from  fatalistic  indifference,  bred  of  promiscuous  love. 
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8.  I  have  seen  girls  being  carried  shoulder  high,  and  screaming  all  the  while,  being 
forced  to  go  and  be  yriio  to  an  old  i)olygamist,  but  that  was  in  Kreli's  coilntiy  many 
years  ago. 

9.  Men  cut  the  polos  and  wattles,  and  fix  up  the  framework  of  the  hut.  Women 
mix  the  mud  for  plaster,  cut  the  grass  and  thatch  the  hut.  It  is  a  mistake  to 
to  say  that,  before  oxen  were  introduced  to  plough,  women  did  all  the  work  of 
picking  and  sowing.  My  experience  loads  me  to  testify  that,  while  the  woman  looks 
on  the  garden  as  her  special  province,  her  husband  and  young  men  may  be  seen 
working  with  her  until  mid-day  as  a  general  rule.  In  real  barbarism  the  men  scofllo 
as  well  as  the  women. 

Since  the  plough  has  been  introduced,  the  men  plough  and  sow,  and  the  women 
and  girls  scoffle.  The  only  force  is  self-interest  and  a  rivalry  with  other  wives  in 
having  a  better  stock  in  liarvest  wherewith  to  entertain  their  common  lord. 

10.  The  more  I  have  studied  Kafir  society,  the  less  do  I  find  faidt  witli  the  position 
of  woman  in  the  Kafir  household.  She  may  appear  to  us  to  be  like  the  slave  of  the 
man,  but,  in  reality,  not  more  so  than  the  working  men's  wives  are  in  England.  There 
is  this  point  of  diiferonce  :  In  English  society  a  wife  can  take  upon  herself  much  in 
her  husband's  absence.  In  Kafirdom  this  is  imposible,  a  woman  dare  not  overstep 
the  boundaries  of  her  province,  any  more  than  the  man  dare  trespass  upon  the 
woman's  rights.  In  ordinary  circumstances  she  is  not  a  slave,  and  were  it  not  for 
polygamy,  no  one  would  ever  dream  of  calling  her  so. 

11.  No. 

12.  No  rules.   Often  enough. 

13.  If  a  woman  goes  home,  and  refuses  to  return,  there  being  no  children  by  the 
marriage,  and  all  the  cattle  are  returned  by  the  father,  then  the  marriage  is  null 
and  void. 

If  some  children  are  bom  of  the  marriage,  and  the  woman  returns  to  her  father, 
he  sending  back  the  cattle,  less  an  equivalent  for  the  children  bom,  to  that  husband, 
then  is  the  marriage  also  null  and  void. 

It  is  easier  for  a  woman  to  obtain  a  divorce  than  for  a  man.  A  woman  has  only 
to  go  to  her  father  and  urge  him  to  send  back  the  cattle,  which,  being  done,  the  tie  is 
dissolved. 

A  man  has  to  drive  her  away,  and,  if  the  reason  does  not  commend  itself  to  the 
woman's  father,  and  the  woman  is  willing  to  return,  he  cannot  get  his  cattle.  If 
witnesses  are  called,  and  the  husband  owns  to  the  truth  of  having  driven  her  away  in 
their  presence,  she  is  then  free,  but  the  husband  does  not  get  his  cattle. 

14.  Sometimes  things  go  on  smoothly  enough,  and  often  it  is  by  the  wish  of  the 
one  wife  that  there  should  be  another,  for  companionship  and  assistance.  I  have 
seen,  however,  cases  where  a  woman  has  almost  gone  mad  through  the  pangs  of 
jealousy  caused  by  the  bringing  home  of  a  second  wife. 

1  o.  The  cattle  pass  to  the  father  of  the  woman  or  his  relations,  but  for  a  time  can  onlj' 

be  regarded  as  *'ikazi"till  the  woman  has  fulfilled  her  part  of  the  bargain,  by  remain- 
ing as  wife  to  her  husband.  In  no  respect  are  they  held  for  her  benefit  or  support, 
althougli  she  is  entitled  to  ask  from  the  person  who  has  got  these  cattle  a  sort  of 
interest  on  the  caj>ital.  When  her  sons  grow  uj),  these  sons  will  go  and  ask,  and 
get,  a  beast  from  her  relatives  with  which  to  get  a  wife,  because  these  friends 
ate  his  mother's  dowry.     Still  this  is  no  legal  claim,  it  is  only  friendship. 

16.  Gases  of  this  kind  occur  sometimes,  the  first  husband  raises  a  case  to  obtain 
possession  of  the  second  dowry,  where  the  first  and  original  dowry  had  not  been 
returned. 

17.  My  opinion  is,  that  the  Colonial  Government  should  take  no  notice  of 
'*  ukulobola  "  or  polygamy,  so  as  to  make  laws  against  them.  The  only  mode  of 
meeting  the  difficulty  is  this :  granting  land-titles  entailed  upon  the  eldest  son  by  a 
legally  registered  wife,  thus  introducing  a  custom  which  will,  eventually  by  progress 
of  civilisation,  be  looked  on  as  the  only  one  for  property  qualification ;  let  all  other 
customs  remain,  as  other  wives  will  soon  be  regarded  as  illegitimate,  and,  though 
* 'ukulobola"  remains,  it  will  be  soon  associated  with  bastards,  and  become  by  degrees 
unpopular,  and  die  out.  The  Government  must  not  sanction  polygamy  in  any  way, 
l)ut  register  the  first  wife,  which  registration  will  be  the  only  marriage  recognised  ; 
all  other  women  by  native  marriage  being  only  concubines,  and  hence  the  man  who 
registers  two  women  may  be  prosecuted  for  bigamy. 

Let  all  this,  however,  be  brought  in  gradually  through  the  granting  of  a  title 
to  land  to  those  who  build  a  square  house  and  fence.  Land  thus  can  never  be  hold 
by  a  polygamist,  he  may  eventually  have  his  concubines  but  these  would  have  no 
legal  standing. 

18.  Such  an  instance  as  here  described  could  never  come  into  a  court  of  English 
justice.  As  the  girl  had  not  been  married,  she  would  need  to  be  carried  by  force 
to  the  man's  place  that  had  given  the  cattle,  a  beast  would  need  to  be  kiUod,  and  a 
dance  take  place,  and  then,  should  she  run  away  back  to  her  father,  she  can  be  sued 
as  a  wife,  but  even  then  it  could  only  be  for  her  return  or  the  return  of  the  cattle.  And 
no  magistrate  ever  forces  a  woman  against  her  will.    His  decision,  usually  is,  to  give 
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tho  woman  time  for  consideration,  and,  if  she  still  refuses  ^to  return,  tlien  the  father 
must  return  tlie  cattle. 

19.  You  cannot  have  bigamy  without  registration  of  two  wives,  which  would  neces- 
sarily bo  a  crime  among  natives  as  well  as  English. 

20.  No  one  can  deny  tho  fact  of  a  man  being  poor  to-day  and  nch  to-morrow  by  the 
man-iage  of  his  daughter  ;  and,  where  there  is  no  industry,  cattle  may  be  foimd 
chnngiiig  liauds  daily  from  two  causes,  dowrj'  and  crime.  Whoever  said  that  girls 
wore  (ho   iiualogue  for  money  must  have  been  mad,  cattle  is  the  Kafii'  money. 

21.  Thf^  truo  cause  of  men,  l)oth  old  and  yoimg,  living  in  idleness,  and  not  going 
oru  1()  ;-'.o  Colony  to  work, is  the  laziness  of  living  and  sensuality  breeding  in  disposi- 
tion to  (  ;:  rlion.  It  cannot  bo  said  of  our  native  women  that  the  idleness  of  the  men 
is  cauM'vl  ]>\  tlio  women  being  forced  to  do  all  the  work.  Some  men,  it  is  true,  will 
not  ^'ojIv,  aiultlio  woman  is  forced  by  self-interest, — not  by  the  man. 

22.  A(cc|>!aii{'0  oi  tattlo  by  the  father,  the  girl's  conveyance  to  the  husband's  kraal, 
t]]o  ]iii:l:iiijt]'s  l;il!iii;^- a  ])oast  in  honour  of  the  occasion,  and  the  marriage-dance 
111  .i!.-  i.:]:'  'I  pla  <  .     All  Ihoso  things  are  necessary  to  a  Kafir  marriage. 

23.  '•  !iri(^  •  iio  I  .\  (i  !•  !ii  ^vllatover.  In  the  Transkei  all  such  disputes  are  settled 
i)iir'lv  lis  ]\  -hi-  l.*i\\'. 

24.  i'  )  i.  1";  ;..  n  jiives  liave  no  legal  rights  by  title-deeds,  but  live  as  squatters,  so 
h'}!  ;  1<^  I-!  ;i  i  ,i,  i!i  •  iiill  l)cnclit  of  their  own  law  in  settling  their  disputes.  Hare 
:;  1  !).».;  «.•  1\  !••];! v.  and  (ustoni  for  tho  guidance  of  magistrates,  but  let  it  not 
1)     :• '       .  ,1  .!..  <  '<!»  ip;;l  law.     It  will  gradually  become  obsolete. 

2").  ji:      •:.!.:  i:-)  v.il;;  inidc,  for  the   elder   brother  succeeds  to  all,  wife,  children, 

.'M  I  <;;,!..  i;:l  'r.  ^  oil.  iljL;  to  the  children  on  arriving  at  their  majority,  for  his 
i'  .     'i  ii     "  (  lijllcn,  oven  though  their  mother  may  have  been  again  mar- 

:i  i  ;  :  ■:,-::  J  .'L  (ii.  laiKo.  aro  Avcll  posted  up  in  their  rights,  and  should  they 
]»  !  (  ■  <i  1  til  ,M-,  N.  Ill  s!iM  jnr  jr(!. very.  The  case  comes  before  the  headman  in  no 
f  iia].'  «i-  {(Mill  ai  UasI'.  ('  or  o.\((;utor.  True  enough,  the  oldest  brother  may  use  the 
l>ropci[y  of  Ills  brothci'.s  tliildn'n,  but  ho  is  entitled  to  the  interest  thereon  for  keep- 
ijig  those  children,  and  therefore  ho  invests  the  capital  as  he  tlunks  light,  knowing 
that  though  he  may  use  them  in  the  purchase  of  a  wife,  he  is  bound  to  return,  when 
required,  tho  original  capital. 

26.  I  think  so. 

27 — 30.  To  see  tho  imworkableuess  of  Act  18,  1864,  which  is  founded  on  a  native  man 
leaviTi«>-  personal  proporty  at  his  death.  I  remark  that  a  native  with  several  wiyes 
has  iu  reality  no  personal  pro])erty.  llie  property  belongs  to  his  several  houses, 
jiud  while  he  is  living  it  is  really  kept  by  these  households,  and  he  in  a  sense  claims 
all,  but  own  none.  8o  it  would  be  should  tho  GoviBrnment  demand  an  inventory  of  his 
estate  on  his  death.  The  Government,  stepping  in,  would  not  aid  the  people  in 
gaining  their  lights  in  sue  cession,  but  only  perhaps  its  own  tax.  Anyone  likely  to 
l)e  defrauded  as  regards  succession  has  his  remedy  by  civil  process  before  the 
magistrate.  A  law  Bko  that.  Act  18  of  1864,  would  be  of  no  earthly  use  among  un- 
civilised natives.  Ticave  tliem  to  look  after  their  own  succession,  and  they  can  do  so, 
lest  we  appear  anxious  more  for  the  loaves  and  fishes  than  their  welfare.  Give  no 
sanction  to  any  native  laws  and  customs,  but  issue,  as  I  have  before  said,  a  hand- 
book of  what  is  native  law,  and  let  Colonial  law  come  in  force  gradually  as  they  get 
titles  to  the  gi'ound. 

81.  Quite  true,  and  like  every  other  native  law  should  be  tolerated  and  not  sanc- 

tioned until  a  more  excellent  way  is  introduced  gradually. 

32.  If  we  were  a  nation  of  squatters,  liaving  property  in  cattle,  and  unablo  to  read 

and  write,  I  do  not  think  we  could  devise  a  bettor  code  fi»r  self- protection  than  that 
possessed  by  tho  natives,  and  we  would  also,  until  enlightened,  believe,  as  they  do, 
that  to  break  up  such  laws  is  a  process  of  tribal  destruction. 

84 — 38.  There  is  only  one  way  in  which  native  marriages  can  bo  legalised,  and  that  is  by 
registration,  and,  of  course,  we  could  only  register  one  wife.  If  the  suggestion  of  giving 
titles  only  to  the  man  who  builds  a  square  house,  &c.,  is  adopted,  then  such  person 
will  make  sure  of  registering,  so  as  to  insure  liis  soji's  legality  to  inherit.  Ordering 
the  red  Kafir  to  register  one  wife  will  be  no  use  whatever,  only  a  sourse  of  income 
"^ith  additional  work  and  expense. 

39.  Wait  certainly  till  j'our  Pitso  of  headmen  and  civilised  landholders  pass  it. 

40.  The  only  practical  difficulty  I  think  of  is  when  Christianity  comes  in  and  leads  a 
woman  to  leave  her  husband,  he,  being  a  red  man  with  other  wives,  does  not  wish  her 
to  leave ; — ^her  father,  being  a  red  Kafir,  does  not  wish  her  to  return  home,  and  refuses 
to  give  up  tho  cattle.  She  is  thus  exposed  to  severe  persecution  on  the  part  of  her 
friends  who  do  not  wish  to  part  with  the  dowry  they  have  legitimately  receiTed.  01 
course  they  do  not  consider  the  woman's  sci'uples  as  being  sufficient  cause  for  their 
sjrmpathy  with  her  so  as  to  consent  to  the  dissolution  of  the  marriage,  and  so  they 
refuse  her  presence  at  their  home. 

Other  questions  in  re-inheritance  in  this  series  have  already  been  answered  by 
the  proposal  submitted  to  introduce  Colonial  laws  of  registration  and  property  suoces- 
sion  gradually,  as  titles  to  land  are  issued,  permitting  native  law  to  remain  to  be 
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the  inile  f or  squatters  and  illegitimate  alliances.  In  this  way  *' uknlobola  "  will 
gradually  be  stamped  as  associated  with  uurogisterod  wives.  The  wife  whoso  son  will 
nave  the  land  title  will  be  dowry  enougli. 


LAND  TENUEE. 

9.  In  reference  to  the  land  question,  1  would  like  to  call  attention  to  one  or  two 

genesal  points.  (1).  It  is  an  absolute  nocoFsity  that  this  laud  quostion  should  be 
settled  at  once,  as  its  settlement  will  deteniiiuo  tlio  fealty  of  these  natives  to  the 
British  Crown.  (2).  It  is  well  known,  oven  by  tho  native,  tliat  notwithstanding 
free  and  open  competition  in  land  purcliase,  they,  in  a  {general  rivalry  of  interests 
as  individuals  must  go  to  the  wall.  (3).  The  nati\ »'  source  of  strength  is  combination, 
and  seeing  that  as  individuals  they  cannot  8taud  iu  tho  race  of  civilization  unless  we 
are  prepared  to  conserve  them  in  the  possession  of  laud  for  souie  generations  to  come, 
we  may  expect  a  succession  of  sdiemi^s  of  resistnneo,  until  tlio  tide  of  barbarianism 
forced  back  by  our  encroachments,  shall  attain  such  for<e  as  to  threaten  our  very 
existence  in  South  Africa,  The  land  question  mubt  now  bo  .settled,  as  tho  future  of 
our  existence  here  depends  upon  it.  (1.)  There  must  bo  a  native  state  in  tho  future 
South  African  Union  imder  tho  liriti.sh  Crown.  Let  this  bo  acknowledged  and 
acted  on,  and  the  native  question  is  solvetl  for  South  Afric;a.  1  speak  of  Fingoland 
as  part  of  that  future  state.  Wo  liave  a  titb.*  to  Fiui^olaud  granted  by  a  past 
Government  to  the  Fingoes.  This  title  is  in  the  Nquamakwe  oHi(;o,  and  is  supposed  by 
tho  Fingoes  to  bo  a  hona-Jide  title.  Hence  this  land  is  inalienable  in  their  estima- 
tion ;  tlie  Government  camiot  sell  an  inch  of  it  without  consent  of  Fingo  iKJadmen  in 
counciL  Hence  townships  must  be  bdt  to  tho^^ish  of  Fi ago  councils,  (o).  That 
titlfe  shoidd  bo  examined  and  ratified  by  tJiepresi'ut  (iovenimeut,  so  as  to  impart  confi- 
dence in  their  future  as  a  people;  then,  insl»«;id  (jI'  u  general  survey  of  land  and 
portions  given  out,  which  would  be  ualued  at  so  many  catllo  and  exchanged  for 
these  with  some  European,  the  Government  sliould  ord(n*  tho  llesident  Magis- 
trate in  each  district  to  lay  off  so  many  acri  s  rougiily  to  every  man  who  comph's 
with  conditions  of  improvement  iu  building  a  square  house  of  brick  or  stone. 
fencing  in  land  and  planting  trees,  which,  at  the  dis(!retion  of  the  person  himself  could 
be  at  any  time  thereafter,  surveyed  at  his  owji  expense,  and  a  legal  title  obtained. 
Meanwhile,  ho  could  hold  a  do(Mimont  from  the  oflico  entitling  him  and  his  heirs  to  so 
many  acres  of  soil.  This  would  lie  a  beginning,  and  strengthen  the  civilisation  party 
in  the  Fingo  state.  (6).  So  far  as  these  titles  wlien  drawn  out  legally  are  concerned, 
I  should  like  to  see  some  restriction,  yot  almost  perf(^et  lib{;rty.  I  should  wish  that 
for  some  years  to  come  the  land  be  entailed,  passing  undividedly  from  father  to  son. 
I  should  like  also  to  see  the  ancient  Jewisli  law  carried  out,  of  proj)erty  reverting  to 
the  owner,  even  though  mortgaged,  after  tho  lapse  of  so  many  years.  Supposing  the 
title  sot  forth  that  should  tliis  land  bo  mortgaged  f<n'  debts,  at  tho  expiry,  say,  of  twenty- 
five  years,  tho  property  reverts  to  the  (n-iginal  owner  or  heu's,  male,  then  the  land  would 
not  be  readily  used  for  money  raising,  3"et*bo  available  to  tide  over  a  crises,  and  have 
no  value  in  the  English  money  market.  While  it  would  secure  the  existence  of  a 
native  state,  purely  and  simply  under  Englisli  ride,  which  fact  as  such  would  steady 
the  native  spirit  Jof  South  Africa.  Regarding  tho  chiofs  of  blood  or  no  blood,  & 
appointed  by  Government  as  headmen,  I  thinlc  it  would  only  bo  just,  and  conform  to 
the  opinions  of  the  people  themselves  if,  in  tho  course  of  civilisation,  these  head- 
men make  improvements,  such  as  to  entitle  them  to  have  a  survey,  then  out  of 
respect  to  their  position  in  their  tribe,  they  ought  to  havo  a  good-sized  farm.  We 
must  recognise  this  position  as  gentleman.  Give  tho  chief  1,000  acres  as  his  own 
farm,  and  lot  commoners  havo  10  acres  grant  for  house,  and  20  acres  arable  land, 
with  use  of  commonage.  To  sum  up  my  views  on  tho  land  question  :  (I).  GKve  no 
title  to  any  native  unless  he  has  earned  it  by  building  and  fencing.  (2).  For  many 
years  to  come,  a  temporary  and  inexpensive  title  granted  by  tho  llesident  Magistrate 
of  (No.  to  be  fixed  by  Government)  acres  to  tliose  complying  with  these  (conditions, 
would  meet  the  present  want,  pro\ddGd  those  grants  would  bo  lespectod  in  future  legal 
survey.  (3).  These  grants,  whon  survc^yed,  liable  to  mortgage  for  twenty-five 
years  only.     (4).     These  lands  entailed  by  law  of  entail  upon  the  heir,  male. 
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1 .  I  am  moat  familiar  with  the  Fingoes. 

2.  In  olden  times  the  chiofs  and  j^thnir  councillors  met  and  framed  the  laws.  A 
meeting  of  the  people  was  then  convened,  who  were  informed  of  what  had  been 
decided  upon  ;  they  were  then  compelled  to  carry  tho  said  laws  out.  The  common 
people  took  no  part  in  framing  those  laws. 
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3.  The  councillors  were  the  repositories  of  the  laws.  I  am  not  aware  that  they 
were  committed  to  writing. 

4.  According  to  native  customs  there  is  no  distinction  between  offences  and  civil 
rights  ;  and  the  punishment  for  crime  being  generally  a  fine,  there  remained  no  civil 
remedy.  Are  not  compelled  to  take  their  cases  for  adjustment  to  a  chief,  but  personal 
injury^  a  man  is  bound  to  report  to  the  chief,  and  in  that  case  compounding  is  not 
allowed. 

Criminal. 

5.  Capital  punishment  was  only  resorted  to  in  a  public  way  in  cases  of  witchcraft 
or  the  seduction  of  any  of  the  chief's  family  ;  other  offences  were,  as  a  rule,  punished 
by  fines. 

6.  In  cases  of  murder,  rape,  and  perjury,  Colonial  law  should  bo  observed,  and  not 
the  native  law.  In  such  cases  as  theft,  the  circumstances  of  each  individual  case 
should  guide  the  decision  of  the  magistrate  as  to  the  punishment,  whether  it  should 
be  by  a  fine  or  imprisonment. 

7.  According  to  Kafir  law,  no  penalty  for  drunkness,  vagrancy  or  trespass  ;  and 
every  native,  as  a  rule,  carries  some  weapon. 

8.  Fines  and  banishment.  The  natives  do  not  like  to  part  with  their  stock,  and 
have  a  dread  of  being  sent  to  a  convict  station. 

9.  The  chief  and  his  councillors  constitute  the  court ;  the  remuneration  consists  of 
part  of  the  fine. 

10.  The  accused  is  ordered  to  appear  at  the  chief's  kraal.  The  accuser  and  accused 
are  brought  face  to  face  with  their  witnesses.  The  mode  of  cross-quostioning  is 
similar  to  that  in  Colonial  coiu^s.  In  the  manner  of  defence,  the  accused  replies  to 
the  charge,  and  calls  upon  his  witnesses  to  substantiate  his  statement.  The  chief 
gives  the  verdict.     The  chief  also  pronounces  the  sentence. 

1 1 .  Hearsay  evidence  is  admissablo,  also  the  evidence  of  informers  and  accomplices 
and  children  is  received,  as  well  as  the  evidence  of  women  and  wives. 

12.  At  present  I  believe  no  torture  is  practised,  but  in  former  days  women  were 
tortured  oy  means  of  flogging,  or  tying  cords  tightly  round  portions  of  the  body,  hot 
stones  being  applied  to  the  feet  and  other  parts,  and  also  by  shaking  nests  of  black 
ants  over  them  while  tied  down. 

13.  The  giving  of  false  evidence  is  no  crime. 

14.  Fines  are  divided  between  the  councillors  and  the  informer,  the  latter  being 
allowed  the  choice. 

15.  In  some  cases,  such  as  theft,  the  culprit  is  pardoned  upon  the  recommendation 
of  the  councillors. 

16.  Some  are  prescribed,  but  it  depends  upon  the  whim  of  the  councillors. 

17.  The  present  pass  law  is  most  oppressive,  more  especially  that  portion  which 
necessitates  a  native  reporting  himself  at  the  various  magistracies  on  his  way.  I  do 
not  consider  it  necsssary  a  native  should  have  a  pass  unless  he  is  driving  stock.  The 
Branding  Act  has  caused  much  irritation  and  annoyance,  and  has  produced  no  good 
results,  and  consequently  should  be  repealed.  In  reference  to  the  Location  Act,  the 
natives  feel  it  as  oqpressive  in  being  compelled  to  congregate  in  large  villages.  It 
acts  injuriously  in  that  it  tends  to  impoverish  the  people,  not  being  a  manufacturing 
class,  but  an  agricultural  and  pastoral  one,  they  necessarily  would  require  to  live 
farther  apart. 

18.  I  consider  these  laws  could  be  better  applied  by  a  general  law. 

19.  I  would  recommend  that  a  body  of  men  chosen  by  the  people  to  co-operate 
with  the  magistrate,  and  with  whom  he  might  advise,  would  be  the  best  tribimal  to 
administer  criminal  law  among  our  native  subjects. 

I  do  not  think  that  the  form  of  trial  by  jury,  as  in  English  courts,  is  at  present 
practicable.     To  the  magistrate  should  be  left  the  power  to  pronounce  the  verdict. 

20.  Answered  in  No.  19. 

21.  I  do  not  consider  it  necessary  at  present  that  a  circuit  court  should  be  held  in 
the  Transkei,  but  would  recommend  that  a  combined  court  of  throe  magistrates 
should  sit  to  hear  and  dotormino  all  important  civil  and  criminal  cases. 

22.  I  would  suggest  that  all  cases  should  bo  tiied  by  the  resident  magistrate  of  the 
district,  witli  the  exception  of  the  more  important  ones. 

23.  I  do  consider  collective  responsibility  advantageous.  Crime  is  more  easily  de- 
tected, and  the  thief  brought  to  justice. 

24.  I  maintain  that  locations,  in  spoor  cases,  should  be  responsible,  and  corroborB- 
tive  evidence  necessary,  but  it  should  not  be  a  hard  and  fast  law,  leaving  it  to  the 
discretion  of  the  magistrate. 

25.  According  to  native  law  it  is  still  recognised  in  this  district,  and  no  objectiooB 
raised. 

26.  When  a  fine  is  imposed  on  a  kraal,  a  policeman  is  sent  to  carry  out  ihe  judg- 
ment of  the  court. 

27.  There  arc  no  chiefs  in  this  district,  only  headmen,  who  have  no  judicial  func- 
tions. 
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28.  I  would  not  interfere  with  the  rites  of  circumcision,  but  would  prohibit  by  law 
the  heathen  accompaniments  of  the  "  intonjane." 

The  *'abakwota,"  or  **  white  boys,'*  should  not  be  allowed  to  congregate  in  any 
of  the  locations,  for,  in  most  cases,  they  commit  the  crime  of  theft  from  the  neigh- 
bouring kraals. 

29.  I  would  suggest  that  a  criminal  code  of  laws  should  bo  framed  specially  for  the 
natives.  Under  the  existing  laws  of  the  Colony  for  theft,  the  judge  or  magistrate  is 
bound  to  imprison.  I  would  recommend  that  the  officer  presiding  in  any  case  for 
the  trial  of  theft  should  have  the  power  to  imx)oso  a  fine  if  he  thought  it  advisable. 
In  cases  of  rape,  imprisonment,  with  lashes,  should  be  the  punishment. 

30.  Europeans  resident  among  natives  should  not  come  under  the  operation  of  the 
law  as  framed  for  natives. 

Civil. 

31.  The  natives  have  no  written  laws. 

32.  In  cases  of  suretyship,  when  the  principal  is  unable  to  carry  out  the  agreement, 
the  surety  becomes  liable. 

33.  In  cases  of  personal  and  real  rights,  I  am  aware  that  the  eldest  son  is  the  real 
heir  to  his  f ather  s  personal  property. 

34.  When  a  crime  has  been  committed  against  life,  person,  or  property,  restitution 
is  made  by  the  payment  of  cattle.  There  is  no  civil  and  criminal  law  as  distinguished 
in  the  Colony. 

35.  The  natives  have  a  court  composed  of  the  chief  and  his  councillors. 

36.  The  head  councillor  orders  a  seizure  to  be  made. 

37.  The  natives  have  no  law  or  custom  dealing  with  insolvency. 

38.  I  do  consider  there  should  be  a  code  of  civil  laws  for  the  natives.  When  a 
woman  has  onco  been  disposed  of,  according  to  native  law  or  custom,  and  in  case  of 
her  husband's  death,  she  should  then  become  a  free  subject,  and  be  allowed  to  marry 
or  not  as  she  felt  disposed. 

40.  I  consider  the  Master  and  Servants'  Act  of  the  Colony  sufficient. 

41.  When  a  young  man  is  circumcised,  he  is  considered  to  be  of  age.  The  duties  of 
minors  the  hording  of  stock,  &c.,  the  head  of  the  kraal  being  responsible  for  their 
actions.    Women  and  wives  have  no  legal  rights. 


MAEEIAGE  AND  INHEEITANCE. 

Marriage. 

1 .  In  Fingoland  polygamy  has  decreased  to  a  great  extent. 

2.  To  missionary  influence. 

3.  Polygamists  are  not  allowed  as  members  of  any  Christian  church. 

4.  Polygamists  seeking  admission  to  the  church  are  obliged  to  put  away  all  wives 
but  one.     A  member  adopting  polygamy  is  expelled  from  the  church. 

5.  There  are  many  instances  of  natives  who  are  not  church  members  being 
monogamists,  and  I  attribute  it  in  most  cases  as  being  unable  to  provide  the  cattle 
for  the  purchase  of  a  second  wife, 

6.  In  my  opinion  the  custom  of  *'ukulobola"  is  one  simply  of  **  purchase  and 
sale,"  and  it  is  most  absurd  to  think  that  cattle  paid  as  dowry  form  a  settlement 
for  the  woman  and  her  children.  In  proof  of  this,  the  cattle  paid  to-day  to  the  father 
of  the  girl,  are,  in  many  instances,  given  to  the  brother  on  the  morrow,  to  purchase 
himself  a  wife,  or  used  by  the  father  for  the  same  purpose.  I  have  consulted  some 
of  the  loading  men  of  this  district  upon  the  subject,  and  they  agree  with  the  opinion 
here  expressed. 

7.  In  the  matter  of  marriage  the  woman  is  seldom  consulted,  but  in  Fingoland  no 
woman  is  compelled  te  marry  against  her  will. 

8.  Cases  have  bccured  in  which  contracts  have  been  concluded  in  opposition  to  the 
wishes  of  the  woman,  and  women  have  appealed  to  this  court  to  have  them  put 
aside.  Threats  of  disownment  have  been  held  out  to  women  on  their  refusing  to 
marry  the  men  chosen  by  their  fathers. 

9.  Formerly  the  women  performed  all  agricultural  labour  and  erected  huts  and 
kraals,  but  now  the  ground  is  ploughed  by  the  males,  the  woman's  work  being  that  of 
hoeing  the  gardens,  and  assistmg-  in  reaping. 

10.  The  wife  has  no  social  status,  and  is  still  considered  the  slave  of  the  family. 

1 1 .  There  is  no  limit  to  the  number  of  wives  a  man  may  marry. 

12.  There  is  no  rule  to  prevent  ill-assorted  marriages,  and  old  men,  if  they  have  the 
cattle,  do  marry  yoimg  girls. 

13.  Natives  do  recognise  divorce.  A  man  may  put  a  way  his  wife  for  barrenness ; 
and  the  wife  has  the  same  right  for  leaving  h^r  husband,  when  part  of  the  dowry 
is  returned. 
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14.  In  somo  casos  tlie  £rst  wife  is  agreeable  for  her  husband  to  take  to  himflelf 
other  wives,  thereby  lessening  her  labours  ;  in  other  instances  jealousy  is  shown 
towards  the  younger  wives. 

15.  On  completion  of  the  marriage,  the  cattle  pass  absolutely  to  the  father  or  guar- 
dian of  the  girl. 

16.  Cases  have  come  under  my  notice,  in  which  a  man  has  paid  a  certain  number  of 
cattle  for  a  girl,  but  before  completing  the  dowry  and  obtaining  possession  of  her,  a 
richer  suitor  has  appeared,  when  the  father  has  returned  the  dowry  to  the  first 
applicant,  and  accepted  the  offer  of  the  second,  which  the  native  law  allows. 

No  cases  have  come  under  my  notice  in  which  the  womaUy  once  mairiedi  has 
been  taken  from  her  husband,  and  disposed  of  again. 

17.  It  woidd  bo  impossible  to  prevent  polygamy  at  the  present  time,  and,  if 
attempted,  would  cause  serious  consequences. 

18.  In  cases  where  the  daughter  refuses  to  accept  the  husband  chosen  for  her  by 
her  father,  the  cattle  should  be  returned. 

19.  Where  a  native  has  been  married  according  to  the  rites  of  the  church,  then 
bigamy  should  be  considered  a  crime,  as  these  men,  professing  Christianity,  are  well 
informed  by  their  missionaries  on  the  subject. 

20.  Amongst  the  heathen  portion  of  the  people  in  the  Colony,  daughters  are  still 
looked  upon  as  a  source  of  wealth. 

21.  I  do  not  consider  the  same  may  be  said  of  the  natives  in  the  Colony  as  that  of 
those  in  Natal. 

22.  When  a  man  wishes  to  marry  a  girl,  he  dispatches  a  messenger  to  the  father, 
and  if  the  father  entertains  the  offer,  a  beast  is  then  sent  by  the  suitor.  After  a  short 
lapse  of  time  more  cattle  are  sent,  when  an  animal  is  slaughtered,  and  the  number 
of  cattle  decided  upon  that  are  to  bo  paid  before  the  man  ootains  possession  of  the 
girl.  When  the  latter  are  paid,  the  marriage-feast  takes  place,  and  the  girl  beoomes 
the  wife  of  the  man. 

23.  I  know  of  no  Colonial  law  or  authority  for  legalising  native  marriages,  but 
according  to  Proclamation  No.  110,  1879,  called  the  Kegulations  for  the  Gk)veinmeiit 
of  the  Transkei,  when  a  native  marriage  is  registered  within  three  months  from  the 
date  of  such  marriage,  such  marriage  is  in  all  respects  valid  and  binding,  and  to 
have  the  same  effect  upon  the  parties  to  the  same  and  their  issue  and  property,  as  a 
marriage  contracted  under  the  marriage  laws  of  the  Cape  Colony.  No  cases  haveaiiBeii 
imder  this  new  regulation. 

24.  When  polygamy  is  allowed  or  tolerated,  any  disputes  arising  therefrom  are 
settled  by  Kafir  law. 

25.  In  reference  to  the  law  of  inheritance,  the  eldest  son  becomes  heir-at-law,  but 
is  expected  to  support  the  mother  and  minor  children.  If  the  heir  is  not  of  age  then 
a  guardian  is  appointed,  who  is  supposed  to  look  after  the  widow  and  children,  and 
is  bound,  when  the  heir  attains  his  majority,  to  restore  to  him  the  stock  left  by  hu 
father      Each  kraal  has  its  separate  heir  or  guardian. 

26.  According  to  the  laws  and  customs  of  the  natives,  the  succession  is  fair  and  just 

27.  The  Act  18,  18G4,  is  based  upon  the  native  law  of  succession,  and,  I  am  of 
opinion,  that  the  natives  are  not  aware  of  its  provisions,  or,  perhaps,  the  mora 
enlightened  might  avail  themselves  of  it. 

28.  See  27. 

29.  Estates  have  been,  and  still  are,  administered  according  to  native  custom. 

30.  I  do  not  consider  that  because  one  act  for  the  good  government  of  the  natives, 
has  not  produced  the  results  anticipated  that  no  further  legislation  should  be 
attempted  for  their  good. 

31.  It  is  perfectly  true  that  a  married  woman,  is  the  property  of  her  husband,  and 
at  his  death  becomes  the  property  of  his  heirs,  nor  can  she  marry  again  without  their 
consent.   I  have  already  stated  that  wlien  her  husband  dies  she  should  be  free. 

32.  Tho  natiros  generally  are  attached  to  their  customs,  having  been  handed  down 
from  fatlior  to  son,  nor  have  they  varied  much  in  memory. 

33.  See  32. 

34.  Since  1880  up  to  date  there  have  boon  twenty-two  marriages,  registered  in  this 
office,  the  lowest  dowry  paid  being  eight  cattle,  and  the  hi^ost  twenty,  and  one 
marriage  by  special  license,  for  which  £5  sterling  was  paid. — ^In  reference  to  Christian 
marriages  ouly  churdi  mombors  avail  themselves  of  the  services  of  the  missionary. 

35.  Should  a  native  bocomo  a  Christian,  he  is  bound  to  put  away  all  but  one  wife, 
but,  nevertheless,  is  supposed  to  provide  for  them. 

36.  No  hardships  have  conic  to  my  notice,  but  I  woidd  make  it  imperative  on  any 
man  putting  awny  his  wifo  that  ho  should  provide  for  her  and  her  children. 

37.  It  would  bo  impossible  to  intorforc  with  any  marriages  already  contracted,  but 
would  suggest  that  in  future  no  marriages  sliould  be  considered  legal  unlees  regis- 
tered in  the  office,  for  which  a  ^mall  fee  t^hould  be  cLarged  and  a  certificate  given. 

38.  Answered  in  37. 
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39.  If  it  is  decided  that  polygamy  should  be  legalized,  it  would  be  advisable  that 
the  number  of  cattle  to  be  paid  shoiUd  bo  agreed  upou  at  the  time  of  marriage ;  such 
claim  having  been  satisfied,  no  further  demands  to  bo  allowed. 

40.  Occasional  disputes  arise  where  the  wife,  on  visiting  her  father's  kraal,  is  not 
allowed  to  return  home  until  the  husband  lias  sent  one  or  more  cattle  as  dowry. 

41.  To  a  certain  extent  polygamy  is  an  obstacle  to  the  advancement  of  civilisation. 
One  of  the  practical  ills  connected  therewith  is,  that  in  many  instances  men  are  induced 
to  steal  cattle  for  the  payment  of  dowry.  The  advantages  advanced  by  the  natives  in 
favour  of  polygamy  are  that  having  a  laigo  number  of  children,  the  disposal  of  which 
(in  the  case  of  girls)  adds  materially  to  their  wealth,  and  also  it  is  a  custom  which 
has  been  handed  down  to  them  by  their  progenitors. 

42.  Missionaries  have  discountenanced  polygamy,  and  no  man  is  allowed  to  become 
a  church  member  who  persists  in  retaining  more  than  one  wife. 

43.  An  immarried  female  has  no  status  whatever,  but  is  considered  an  object  of  value 
to  the  head  of  the  kraal. 

44.  The  law  on  native  marriages  which  I  would  reconmiend  is,  that,  at  the  death  of 
the  husband,  the  property  belonging  to  each  kraal  should  remain  the  inheritance  of 
such  wife  and  family  respectively,  and,  further,  that  the  eldest  son  of  each  kraal 
should  be  considered  the  guardian  of  the  minor  children  unless  otherwise  decreed  or 
specially  provided  for  by  the  late  husband. 

Inheritance. 

45.  The  rule  of  succession  cannot  be  departed  from,  as  even  should  the  eldest  son 
be  absent  at  the  time  of  his  father's  death,  the  wife  and  children  remaining  are 
bound  to  take  care  of  all  stock,  &c.,  left,  and  hand  them  to  him  on  his  return. 

46.  Act  No.  18,  1864,  has  never  been  in  operation  in  Fingoland. 

47.  I  do  not  consider  where  there  is  a  plurality  of  wive.^,  you  can  improve  upon  the 
native  law  of  inheritance. 

48.  A\lien  a  man  has  contracted  a  marriage  according  to  Colonial  law,  I  would  not 
allow  him  to  marry  a  second  wife  according  to  native  law  (whilst  the  first  wife  is 
still  alive),  and  would  make  it  a  criminal  oSence. 

49.  It  would  be  impossible  to  insist  upon  testamentary  disposition.  The  present 
native  law  is  the  most  applicable. 

50.  See  49. 

51.  See  47. 

52.  No  native  would  consent  to  have  **  ukulobola  "  converted  into  a  marriage 
settlement. 


LAND  TENURE. 


1 — 8.      From  No.  1  to  8  I  do  not  feel  competent  to  give  a  decided  opinion. 

y.  The  most  advanced  natives  are  very  anxious  and  am])itious  to  secure  land  in 

their  own  name  by  titles. 

In  Fingoland  I  would  recommend  (if  the  Government  is  not  prepared  to  g^ant 
titles  to  all  residents)  that  any  Fingo  who  erected  a  square  house  of  certain  dimen- 
sions, enclosed  his  ground,  and  planted  a  certain  number  of  trees,  should  be  entitled 
to  a  formal  grant  of  the  same,  which,  at  his  death,  should  become  the  property  of  his 
heirs.  He  shoidd  not  be  allowed  to  alienate  by  sale  or  moi-tgage  to  any  European, 
but  should  have  the  right  of  disposal  to  any  native,  approved  of  by  the  magistrate  of 
the  district,  when  the  same  should  bo  transferod  to  the  purchaser,  and  a  register  kept. 
My  reason  for  recommending  the  above  is,  that  from  conversation  with  the 
people,  they  are  very  anxious  to  possess  ground  in  their  own  name,  and  I  am  of 
opinion  that  it  would  stimulate  numbers  to  erect  comfortable  houses,  and  in  every 
way  tend  to  improve  their  moral  condition. 

10.  Townships,  at  central  points,  would  be  of  advantage,  and  afford  ralljring  points 
in  case  of  an  outbreak.  The  want  of  such  places  was  very  much  lolt  during  the  late 
Tembu  rebellion. 

11.  In  Fingoland,  farmers  could  not  bo  located,  as  all  the  ground  belongs  to  the 
people,  but  in  Gcalekaland  it  could  be  earned  out  to  advantage.  I  would  not  restrict 
it  to  any  class. 

12.  I  would  not  allow  hereditary  chiefs,  undor  British  rule,  to  exercise  any  judicial 
functions. 

13.  I  would  give  chiefs  a  smaU  annual  allowance,  and  (consider  that  natives  being 
under  British  rule  should  be  compelled  to  conform  to  such  laws  as  may  be  enacted  for 
their  good  government. 

14.  I  do  not  consider  the  restriction  suggested  in  No.  9  would  make  the  grant  less 
valuable  to  the  natives. 

15.  In  the  disposal  of  their  grants,  I  would  reconunend  that  it  should  only  be  to 
members  of  the  same  tribe  or  clan. 

16.  Answered  in  No.  9. 
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17.  I  would  iiiriGit  none  but  tliose  mentioned  in  No.  9. 

18.  The  ex  lout  of  ganlen  gronnd  should  not  l>e  loss  than  twenty  aoros  for  each  head 

of  a  krnal. 

1 9.  At  propf^iit  there  would  be  no  risk  of  any  discontent. 

20.  I  would,  uuImbb  ^auts  wore  generally  made ;  then,  in  cases  where  great  improve- 
ments are  (jarried  out,  it  should  become  absolute  property. 

21.  I  would  have  a  registry  at  the  seat  of  each  magistracy,  and  a  small  fee  to  coyer 
all  costs. 

22.  Answered  in  No.  9. 

23.  I  am  not  aware  that  natives  have  shown  a  reluctance  to  accept   of  individual 

titles, 

24.  I  recommend  that  the  expenses  should  be  as  light  as  possible. 

25.  I  have  no  personal  knowledge  of  the  operation  of  Act  No.  4,  1879. 

26.  If  individual  tenure  is  granted,  it  should  be  absolute,  and  only  in  case  of  rebellion 
liable  to  confiscation. 

27.  I  do  not  consider  that  a  court  is  necessary  to  decide  who  have  interest  in  land 
under  the  tribal  system.  I  am  not  aware  that  natives  have  leases  which  shoidd  be 
converted  into  absolute  property. 

28.  All  cases  relating  to  supposed  ownership  of  land  are  best  settled  by  the  magis- 
trates in  whose  district  the  land  may  be  situated. 


LOCAL  SEI^F-GOVEENMENT. 

1.  The  chief  and  his  councillors  are  supreme,  the  common  people  having  no  control 
over  them. 

2.  I  am  not  aware  of  any  subordinate  government. 

4.  I  am  not  aware  of  any  municipal  government. 

6.  I  know  of  no  system  of  taxation  among  the  natives  for  carrjnng  out  public 
works,  &c. 

7.  In  my  experience  the  right  of  voting  in  the  Colony  ifi  not  appreciated  by  the 
native,  nor  is  it  exercised  intelligently  or  indopondontl}'.  As  a  nde,  they  vote  for  the 
candidate  who  has  the  most  onerp:otic  agent  canvassing  on  liis  behalf,  and  who  is 
prepared  to  promise  any  and  ovorvthing  to  sociiro  their  votes.  The  missionaries  have 
great  power  over  their  people,  and  often  use  it  in  favour  of  a  particular  candidate. 

8.  I  do  not  eonsidor  the  natives  sufficiently  advanced  in  civilisation  to  be  entrusted 
with  the  direct  control  in  the  management  of  the  affairs  of  their  own  government. 

9.  The  answer  to  this  is  included  in  No.  8. 

10.  In  my  opinion,  where  schools  have  been  established  and  roads  constructed,  the 
head  work  lias  been  h^ft  to  Europeans. 

11.  I  consider  that  in  reference  to  the  Fingoes  in  the  Transkei,  they  should  be 
allowed  to  return  members  to  the  House  of  Assembly,  so  that  their  wants  and 
requirements  could  be  more  prominently  ])rought  before  the  legislature. 

At  present,  I  am  not  prepared  to  recommend  any  scheme  of  self-government  for 
the  Fingoes. 

12.  No  scheme  of  self-government  would  be  safe  if  it  lessoned  the  authority  of  the 
magistrate. 

13.  A  committee  of  men  from  each  village,  chosen  by  the  people,  might  work  well 
in  the  Colon}',  where  there  are  native  locations,  but  the  people  are  too  widely  scattered 
to  make  it  applicable  in  Fingoland. 

14.  In  this  office  native  headmen  are  employed  as  jurors  in  all  serious  criminal 
cases,  and  often  in  civil  cases,  when  bearing  on  native  customs,  but  their  verdict  is 
not  accepted  when  it  differs  from  that  of  the  magistrate,  which  seldom  or  never  occurs. 

15.  I  do  not  consider  the  time  has  arrived  for  the  establishing  of  divisional  coun- 
cils. The  people  would  object  to  be  taxed  for  the  construction  and  maintenance  of 
roads.  The  T)etler  way  would  be  to  increase  the  hut-tax  (which  at  present,  is  but 
10s.  per  wife,  and  the  only  tax  imposed),  and  apply  proceeds  to  road -making. 

16.  The  present  sysUim  of  sehools  is  uiisati.^factor}',  and  should  bo  taken  out  of  the 
hands  of  the  missionaries  and  heudiuan.  Tliey  should  bo  imdenominational,  then 
boards  might  be  trit  J,  giving  them  the  same  power  as  held  by  those  in  the  Colony. 

17.  I  know  of  no  native  laws  or  customs  relative  to  schools,  except  that  the  heads 
of  each  kraal  are  compelled  to  contribute  to  the  location  schools,  which  is  a  good 
law.     Tills  law,  as  far  as  1  know,  only  applies  to  Fingoland. 

18.  The  natives  object  to  be  located  in  villages,  and  the  old-faslxioned  round 
hut  could  not  be  successfully  interdicted. 

19.  If  no  titles  are  granted,  as  suggested  by  me  in  question  No.  9,  in  Land  Tenure, 
then  natives  erecting  substantial  houses  should  be  exempt  from  hut-tax.  If  thej 
become  absolute  owners,  then  a  quitrent  should  be  charged  instead  of  hut-tax. 
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20.  I  thinlc  most  of  the  natives  who  wooltl  bo  inclined  to  erect  subotantial  houses 
could  themselves  provide  the  means. 

21.  Already  answered  in  question  Xo.  9,  imdor  Land  Tenure. 

22.  Agricultural  shows  have  a  very  good  effect  amongst  tiie  natives.  It  induces 
them  to  produce  other  products  besides  mealies  and  Kahr  coin.  At  the  last  show 
held  in  this  district,  a  good  assortment  of  vegetables  was  exhibited,  besides  wh€a':, 
meal,  oat-hay,  and  other  produce.  It  is  also  the  means  of  encouraging  them  to 
improve  their  stock,  and  shoiild  be  liberally  supported  by  the  Government. 

23.  Indiscriminate  sale  of  liquor  should  be  strictly  prohibited.  At  present  no  hotel- 
keeper  can  sell  to  a  native  without  an  order  from  the  magistrate.  This  rule  should 
not  be  abolished. 

THOS.  A.  KING,  Resident  Magistrate,  Nqamakwe. 


By  the  Venerable  Archdeacon  Waters,  St.  Mark's  Mission,  Transkei- 

LAWS. 


Rbplies  to 
qubstioxs. 


1.  The  Amaxosa,  the  Tembu,  and  the  Fingo  Tribes. 

2.  By  the  authority  of  the  great  chief  of  a  tribe,  assisted  by  the  inferior  chiefs, 
after  consulting  witli  the  headmen  of  the  tribe.  The  peoj^le  make  their  voice  heard 
^y  ^  general  threat  to  revolt ;  eg,,  during  the  pastyeai-,  I  was  informed  by  the  Tembu 
Chief,  Gangelizwe,  in  presence  of  a  large  number  of  headmen,  that  a  Tembu  chief 
had  been  deposed  by  the  people  many  years  ago,  by  tlie  majority  of  the  people 
joining  another  chief :  that  the  descendants  of  the  deposed  chief  were  now  living,  to 
one  of  whom  I  was  introduced. 

3.  The  old  headmen  of  the  tribe.  In  all  difficult  cases,  precedence  decides  the  case. 
There  are  no  written  laws. 

4.  It  is  a  much  greater  offence  to  offend  or  steal  from  a  chief  than  a  common  man. 
To  seduce  a  chief's  daughter  is  a  great  crime,  punishable  ])y  death,  while  that  of  a 
common  man's  daughter  is  condoned  for  by  a  trifling  fine.  Compounding  offences  is 
common. 

o.  Generally  a  fine  of  cattle,  but  also  death  in  certain  cases,     faj  **  Ukutakata  " 

or  working  evil  by  spiritual  influence,  fhj  By  direct  or  secret  poison,  fcj  Giving  an 
article  to  a  person  to  produce  illness  or  death,  fdj  Employing  a  wizard  to  work 
evil  upon  some  one.  fej  Working  secretly  by  (iharms  to  injure  some  one.  ffj 
Bewitching  cattle  of  any  description.  These  are  all  punishable  by  death,  but  if  the 
criminal  escapes,  and  all  his  cattle  or  property  has  been  seized,  he  may  after  some 
time  return  to  his  tribe,  fgj  Adultery  is  punished  by  a  fine  of  three  to  ten  head  of 
cattte,  but  I  have  known  cases  where  twelve  have  been  demanded  and  paid.  I  have 
heard  of  emasculation  for  tliis  crime.  fhJ  Fornication  is  generally  condoned  for 
privately,  excei)t  in  the  case  of  a  chief's  daughter,  when  a  heavy  penalty  is  inflicted. 
fij  Rape  is  severely  punished.  I  have  heard  of  ten  head  of  cattle  as  a  fine.  Death 
used  to  be  the  penalty  in  old  times,  fjj  Quarreling. — He  who  begins  the  (juarrel  is 
held  responsible  for  the  result.  If  at  the  chief's  plac^e,  the  fine  is  generally  one  or 
more  head  of  cattle  ;  if  at  an  ordinary  kraal,  a  small  fine  is  levied ;  besides  this,  every 
l)erson  who  took  pai-t  in  the  light  is  fined. 

6.  The  law  concerning  theft  is  punished  by  fine  among  the  natives,  and  among 
such  a  i)astoral  people  has  a  more  deteiTont  effect  than  imprisomnent.  The  chief 
men  keep  professed  thieves  in  their  kraal,  and  when  these  are  captured,  and  sent  to 
hard  labour  for  a  few  years,  the  instigators  of  the  theft  escape,  and  no  doubt  receive 
the  thieves  on  their  release.  The  present  system  of  hard  labour  in  Kafirland  is 
scarcely  a  i)unishmcnt,  and  to  carry  out  a  proper  convict  system,  as  in  the  Colony, 
woidd  involve  a  ruinous  expense.  So  long  as  the  natives  are  a  pastoral  people,  I 
think  the  system  of  fines  a  good  one.  The  Colonial  pound  law  is  all  but  impossible 
to  work  among  tlie  natives.  It  would  be  ruinous  to  tliem  as  a  pastoral  people,  as  the 
stock  must  run  the  gi*eater  part  of  the  year.  It  Avould  require  a  strong  armed  force 
to  cany  out  Colonial  pound  law.  Their  own  law  of  night  trespass  only  is  fair  to  all 
parties  ;  but  wlion  tliat  does  not  exist,  tlieir  law  of  beating  the  luud,  or  driving  the 
trespassing  stock  into  the  owner's  cultivated  land,  is  decidedly  bad. 

7.  I  do  not  know  of  any  punishment  for  drunkenness.  For  vagrancy,  I  have  heaid 
of  cases  where  men  liave  been  brought  before  their  chief  by  their  friends,  and 
l)ublicly  disowned  on  account  of  their  having  no  means  of  living  but  by  theft.  Sucli 
men,  I  am  told,  are  considered  out-laws.  Trespassers,  moving  landmark,  fouling 
cultivated  land  or  private  dwelling,  opening  closed  doors  of  a  house,  moving  anytliinj; 
without  leave,  carrying  weapons  in  a  thi-eatoning  attitude,  and  many  similar  actions, 
are  punishable.  The  lines  vary  according  to  circumstances,  generally  a  few  gontr, 
excepting  for  moving  landmarks,  which  is  a  great  trespass,  and  generally  end^i  in  a 
fight  with  sticks. 

z2 
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8.  Fine  of  proi)ei'ty  either  directly  from  the  offender  or  from  the  kraal  to  whidihe 
is  attached.  This  causes  the  whole  village  to  be  careful  as  to  whom  they  admit  as 
members,  and  compels  dishouost  men  to  be  careful.  There  is  reason  to  think  that 
incorrigible  trespassers  frequently  meet  with  violent  death  at  the  hands  of  their 
chiefs. 

9.  The  head  tribunal  is  at  the  chief  b  kraal  where  a  number  of  headnaen  are 
always  in  attendance  from  various  portions  of  the  tribe.  These,  with  a  few  chief  men, 
who,  living  at  or  near  the  chief  kraal,  form  a  court,  for  hearing  all  manner  of  cases. 
All  parties  have  a  right  to  bring  their  own  advocates,  and  all  parties,  plaintiff  or 
defendant,  are  subject  to  long  and  weary  examination.  The  administration  of  the 
law,  by  which  I  understand  the  parties,  who  act  as  police,  receive  about  one-half  of 
the  fine.  The  other  is  divided  between  the  chief  and  his  resident  court  and  the 
successful  party  in  the  case.  The  property  ought  to  be  divided  by  the  chief  at  the 
kraal,  but  is  frequently  apportioned  by  his  representatives  at  the  place  of  payment. 

10.  The  accused  is  generally  summoned  by  a  messenger  from  the  chief.  The  accused 
is  placed  on  one  side  of  the  assembled  court,  generally  twenty  yards  from  the  chief. 
Witnesses  and  accused  are  examined  by  any  or  all  among  the  chief's  party.  The 
greatest  exertions  are  used  to  cause  the  accused  or  his  witnesses  to  make  a  contra- 
dictory statement,  and  car(i  is  taken  to  avoid,  luitil  the  conclusion  of  the  case,  that 
such  a  statement  has  been  made.  The  defence  is  generally  a  denial  to  begin  with, 
and  then  a  cross-questioning,  with  special  endeavours  to  show  malicious  feeling  in 
the  part  of  the  i)laintifp.  Frequently  a  round  is  taken  among  the  characters  of  the 
plaintiff's  family  or  friends.  Various  matters  are  brought  out,  generally  false,  to 
show  that  the  charge  is  founded  on  wrong  evidence;  e.g,y  the  spoor  alleged^  was  so 
old  that  a  8X)ider  had  woven  his  web  over  it.  At  this  point,  one  or  both  parties  in  a 
case  are  requested  to  leave  the  court,  when  a  consultation  is  held  by  the  chief  and  his 
councillors.  The  parties  are  then  called  back  to  c*ourt.  In  finding  the  verdict, 
astonishing  powers  of  memory  are  sho>Mi  by  the  chief.  Any  doubtful  case  ia  settled 
by  ancient  precedent.  The  sentence  is  generally  given  in  a  matter  of  fact  manner. 
The  successful  party  and  fiiends  spring  up  and  give  thanks  to  the  chief. 

1 1 .  Hearsay  evidence  is  allowed,  as  showing  the  general  bearing  of  a  case,  but  it  is 
considered  dangerous  by  both  sides  in  a  dispute.  Informers  and  accomplices  are 
recognised  as  good  witnesses,  as  are  the  accused  and  women ;  but  wives  and  children 
are  much  as  hearsay  evidence. 

12.  Torture  is  very  commonly  used  upon  the  accused.  The  dreadiul  torture  of 
burning  with  hot  stones,  stretching  the  body,  covering  with  red  ants,  and  so  forth, 
are  not  so  common  as  the  minor  tortures  of  tying  the  finger  with  sinewy 
thread,  binding  the  body  in  an  excruciating  manner  for  a  length  of  time,  as  well  as 
by  teiTible  flogging.  Burning  and  covering  the  body  with  red  ants  is  generally  to 
extort  confession  of  witchcraft.  The  other  forms  of  torture  are  practised  to  e^rtort 
confession  of  theft,  &c. 

13.  I  have  not  heard  false  witness  named  as  a  crime,  but  severely  censured. 

14.  See  9. 

15.  No  law,  but  frequently  acted  upon  towards  persons  of  good  character. 

16.  Generally  understood  that  there  is  no  prescribed  time. 

19.  A  modified  trial  by  jury,  but  the  decision  must  be  in  the  magistrate's  power. 
The  jury  to  consist  of  the  chief  or  some  one  to  represent  him,  with  selection  from 
certain  headmen.  Their  aid  is  specially  useful  in  disputes  of  law,  trespass,  and 
maniage  ciistoms. 

21.  Yes. 

22.  The  headmen  to  settle  petty  affairs,  but  always  to  report  for  approval  to 
magistrate. 

23.  I  think  it  advantageous. 
2-1 .            Yes. 

20.  It  is  on  the  wane,  because  discouraged  by  English  magistrates.  The  result  hsA 
been  a  vast  increase  to  stealing. 

20.  The  same  manner  as  an  ordinary  fine. 

27.  I  think  the  chief  ought  to  be  recognised. 

28.  I  think  the  **  intonjane  "  ought  to  be  put  do\ni  by  force. 

29.  A  criminal  code  is  absolutely  necessary  to  avoid  the  present  conflicting  decisionB 
of  the  magistrates. 

30.  Strictly  to  natives, — English  law  for  the  English. 

Civil. 
81.  No. 

32.  *  There  is  law  for  all  these  cases.     In  the  loan  or  deposit  of  cattle,  the   borrower 

has  the  use  of  milk,  the  meat  and  skin  of  those  dying,  is  not  responsible  for  dead 

stock  unless  he  cannot  account  for  the  death. 
37.  An  absolute  insolvent  becomes  the  poor  man  of  the  chief ,  living  at  the  chiefs 

kraal. 
98,  Yes. 
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40.  I  think  it  very  dosirablo  to  have  contracts  of  service  recognised  in  the  annexed 
territories.     A  native  jury  would  bo  useful  in  such  cases. 

41.  At  Cireumeisiun.     Minors,  &c.,  have  right  to  what  the  father  leaves  to  them 
specially.     If  nothing  has  been  specified,  they  trust  to  the  eldest  son  or  heir. 


MAEEIAGE  AND  INHEKITANCE. 

Marriage. 

1.  Yes.     Specially  in  the  reduced  number  of  wives  to  each  man. 

2.  The  greater  riches  of  the  common  people,  and  the  greater  facilities  of  elopo- 
ment. 

3.  No. 

4.  Polygamy  is  diametrically  opposed  to  the  self-denying  doctrines  of  Christianity. 

5.  I  have  heard  of  two  cases  only,  and  cannot  vouch  for  their  accuracy. 

6.  I  consider  "  ukulobola  "  an  arrangement  for  compensation  to  the  father  of  a 
girl  for  his  care  of  her,  and  a  return  for  the  loss  of  her  labour  to  him ;  also  as  a 
deposit  in  favoiu^  of  the  wife  and  eliildren  in  case  of  need — not  always  to  the  wife, 
but  certainly  to  his  childien.  The  girl's  feelings  in  the  transaction  are  generally 
ignored,  but  there  are  many  exceptions  even  among  the  heathen,  but  specially 
among  Christians.  In  uc^arly  every  t•a^^e,  the  bride  is  given  a  i)re8ent  by  her  father 
equal  to  £  10  or  £:20  or  more.  This  is  divided  among  the  bridegroom's  female  friends ; 
this  is  used  among  Christians  also.  The  whole  system  of  **ukulobola"  is  secretly 
carried  on  even  when  forbidden  by  missionaries.  8uch  conditions  existing,  "  ukulo- 
bola "  cannot  bo  called  a  sale,  but  an  arrangement  subject  to  many  charges  and 
abuses,  but,  as  general  custom,  highly  advantageous  to  purity. 

7.  The  consent  of  the  woman  is  not  essential,  but  generally  tried  for. 

8.  Yes.  I  have  known  several  educated  girls  compelled  to  marry  heathens,  and  in 
some  cases  Chiistians,  against  their  will,  and  in  many  cases  beaten.  I  have  person- 
ally interfered  in  such  cases.  Widows  and  divorced  women  can  refuse  to  marry 
against  their  will.     Iji  the  case  of  very  young  widows,  this  power  is  doubtful. 

9.  No,  it  is  not  a  fact.  In  the  most  heathen  localities  I  have  seen  men  and  women 
equally  industrious  in  planting  the  ground,  and  urging  one  another  to  harder  work. 
The  plough  has  all  but  relieved  the  women  from  the  work  of  the  hoe.  The  women 
appear  to  be  compelled,  by  instinct,  to  cultivate  and  to  contend  for  the  good  name  of 
a  gardener.  I  have  not  heard  of  a  woman  refusing  to  work  her  husband's  land.  The 
labouring  hours  of  the  Kafir  are  early  in  the  morning,  but  European  travellers 
generally  pass  Kafir  villages  in  the  heat  of  the  day  wlme  they  are  resting.  This 
partly  accoimts  for  the  reports  of  Kafir  idleness. 

10.  She  is  mistress  of  her  own  hut,  and  of  her  husband's  concubines ;  she  can 
object  to  her  husband's  waste  of  proj^erty,  and  of  ill-usage.  In  many  cases,  among 
the  Kafirs,  as  amongst  Europeans,  **  The  gi'ey  mare  is  the  better  horse." 

11.  I  think  not. 

12.  I  do  not  know  of  any,  but  the  wife  has  a  strong  argument  in  court  if  her 
husband  is  sterile  and  she  cohabits  with  another  man.  Old  men  frequently  marry 
yoimg  wives.     This  is  one  of  the  great  abuses  of  *'  ukulobola." 

13.  If  the  man  discharges  any  of  his  wives,  she  is  supposed  to  go  to  her  father's 
kraal,  and  is  at  liberty  to  marry  again.  The  man,  so  discharging  his  wife,  cannot 
claim  the  repayment  of  the  '*ukulobola"or  **ikazi."  The  woman  cannot  leave  her 
husband  unless  she  refunds  the  *  *  ukulobola' '  or  '  'ikazi."  When  apolygamist  becomes  a 
Christian,  he  arranges  with  the  fiiends  of  the  wives  as  to  providing  for  their  main- 
tenance.    The  difficulties  and  losses  to  the  man  are  numerous. 

14.  Comparatively  orderly,  but  there  is  much  jealousy.  The  older  wife  welcomes 
the  vounger  one,  as  it  relieves  her  of  much  work.  I  have  consulted  many  on  the 
subject,  and  have  found  no  objector. 

15.  The  family  of  the  woman  reserve  the  right  of  the  woman  and  children  to 
certain  increase  of  the  stock.  Excepting  in  cases  of  cattle-sickness  or  war,  the 
family  of  the  man  who  receives  the  dowry  is  liable. 

16.  Yes ;  but  with  consent  of  first  husband,  or  where  the  full  amount  of  **  ukidobola  " 
has  not  been  paid. 

17.  Not  if  it  can  be  avoided.  No  doubt  the  custom  will  gradually  become  similar 
to  European  marriage  settlements. 

18.  Certainly  not. 

20.  Daughters  are  certainly  more  cared  for  than  sons  by  the  Kafirs,  and  I  think  OH 
account  of  '  'uk  ulobola. ' '  If  it  were  nut  for ' ' ukulobola, ' '  t here  would  be  gross  prostitution, 
and,  as  in  China,  infanticide  would  be  common.  The  Kafirs  have  no  such  animal 
feelings,  as  reported  from  Natal.     They  are  very  affectionate. 

21.  No.    The  Kafirs  are  a  laborious  x^^toral  people,  both  male  and  leiaale« 
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22.  The  practical  ratification  is  the  acceptance  of  **  ukulobola." 

23.  Such  cases  appear  to  render  necessary  some  elastic  legislation. 

24.  By  arbitration  free  from  technicalities  of  legal  process.  In  fact,  by  native 
law,  excepting  where  cither  j^arty  are  Christians  and  claim  English  law,  which  ought 
always  to  be  allowed. 

25.  As  a  rule,  a  man  divides  his  property  as  each  family  gets  into  form,  so  that  every 
member  knows  his  own  inheritance  long  before  the  head  of  the  family  dies.  The 
chief  son  receives  the  greatest  share.  If  no  such  divisions  has  been  made,  the  eldest 
son  inherits  everything. 

26.  Yes. 

27.  I  do  not  know  the  Act  18  of  1864. 

31.  Where  there  are  no  male  children,  the  woman  inherits,  and  generally  a  woman 
has  much  to  do  \vith  the  administration  of  the  estate  and  remaining  in  an  honourable 
position  at  her  late  husband's  kraal.  AVTien  widows  return  to  their  parents*  kraal 
they  frequently  become  concubines. 

32.  The  natives  arc  much  attached  to  their  customs,  and  urge  that  they  are  the  result 
of  long  experience. 

33.  They  are  much  milder  than  they  were  thirty  years  ago. 

34.  Not  frequently. 

35.  Not  at  all,  unless  by  special  arrangement  previously. 

36.  It  would  be  unjust  to  pass  any  law  intcrfeiing  with  the  present  custom  without 
giving  many,  say  twenty,  years'  notice.  Otherwise,  the  majority  of  the  rising  genera- 
tion would  bo  bastardised. 

38.  Assimilation  to  the  English  at  once,  where  no  Kafir  marriages  has  taken  place. 

39.  Wait. 

41.  Yes.  It  is  utterly  inconsistent  with  Cliristanity,  and,  perhaps,  European  civilisa- 
tion, unless  Monnonism  may  be  classed  among  European  civilisation. 

42.  Very  great  and  beneficial. 

43.  Very  uncertain,  generally  unchaste. 

Inheritance. 

46.  A  man  can  disinherit  his  son  by  process  at  the  chief's  kraal. 

47.  Yes  ;  unless  tlie  heathen  widows  were  portioned  off  i3reviously.  It  would  be  an 
act  of  great  injustice  to  ignore  the  rights  of  any  of  the  wives. 

48.  Yes. 

49.  Native  law. 

52.  To  the  best  of  my  knowledge,  the  natives,  both  Christian  and  heathen,  desire 

'*  ukulobola  "  to  be  legalised,  and,  as  I  have  already  stated,  I  think  some  elastic  form 
might  be  adopted  to  gradually  lead  to  our  system  of  marriage  settlement  without 
destroying  the  present  benefits  of  '*  ukulobola"  in  preserving  virginity. 


LAND  TENURE. 

1.  The  chief  is  the  absolute  master  of  the  land.  He,  with  careful  consultation 
with  the  chief  men  of  the  tribe,  locates  in  the  first  instance,  and  in  every  dispute 
as  to  boundaries,  the  chief  is  the  final  referee.  In  old  tribes  the  chief  disputes 
arise  from  interference  with  giaziug  rights,  and  the  breaking  up  of  pasture  land  for 
agriculture.  When  the  chief  moves  his  great  place  to  an  already  occupied  location, 
the  people  are  removed  to  another  place.  I  have  seen  this  done  among  the  Tembus. 
As  the  existence  of  the  chief  depends  upon  the  contentment  of  his  people,  he  is 
always  careful  to  attend  to  their  feelings,  so  that  ho  bends  to  popular  opinion. 

2.  Generally  by  aggressive  warfare,  the  victors  giving  leave  to  the  vangidshed  to 
reside  within  certain  boundaries  or  rivers.  The  boundar}^  of  a  river  is  generally 
understood  to  mean  the  watershed  of  both  banks,  excepting  in  the  boundaries  of 
independent  tribes.     This  gives  rise  to  endless  raids  and  disputes. 

In  identifying  boundaries,  the  old  men  are  the  chief  evidence,  e.^.,  when  the 
Gcalekas  drove  the  Tembus  to  the  west  bank  of  the  'Tsomo,  saying  the  land  was 
theirs.  The  Tembus  asked  the  Gcalekas,  **  Whose  graves  are  there  on  the  west 
bank  of  the  'Tsomo  ?  Are  they  not  Tembus  ?  Where  are  the  Qx^eka  graves  ?  "  The 
responsibilities  to  take  over  the  spoor  from  the  boimdary  M'ere  a  standing  testimony 
t9  right  on  both  sides. 
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Rkplirs  to 
qckstioxh. 


3.  Generally  respected.     Any  encroacliment  leads  to  figliting. 

5.  The  i)ast  history  of  the  Kulirs  is  little  more  than  a  relation  of  tiibal  aggresaion 
or  absorption.  For  many  years,  immediately  before  and  after  the  wars  of  1850-1,  I 
observed  the  Kafirs  flocking  to  the  Colonial  boundary,  which  I  considered  a  sign  of 
their  confidence  in  the  English  as  a  secure  b:iFe  for  their  wars  with  the  tribes  east  of 
the  Kei.  There  have  boon  no  tribal  wars  since  the  Colonial  (jovornment  has  asserted 
authority  over  the  country. 

6.  No. 

9.  Only  in  particular  localities,  such  as  mission  stations. 

10—11.     Yes. 

12.  I  would  allow  a  chief  to  have  a  prominent  part  in  settlement  and  management 
of  the  people.  The  chiefs  are  a  great  power  in  tiie  land,  and  by  careful  management 
woidd  do  much  to  civilise  and  Chiistianiso  tlieir  people.  The  present  system  of 
ignoring  the  chiefs  has  raised  up  a  strong  feeling  against  Christianity  and  civilisa- 
tion. 

13.  To  sit  as  an  assessor  \^'ith  the  magistrate  is  tlio  least  I  would  recommend. 

14.  I  would  give  absolute  title,  if  any. 
18.            From  five  to  ten  acres  for  agriculture. 
27—28.    Yes. 


LOCAL  SELF-GOYEENMENT. 

1.  Patriarchal.  Every  man  makes  his  voice  heard  in  an  important  matter,  e,g.j 
on  my  appl^ang  to  the  late  Amacpvati  chief,  Fuku,  for  a  site  for  All  Saints'  Mission, 
I  had  to  wait  twelve  days  to  enable  him  to  consult  the  whole  tribe  through  the 
various  headmen. 

2.  Yes ;  a  native  village  or  a  kraal  has  a  headman,  who  sees  that  all  is  kept  in 
order,  both  as  re^^ards  cloaiiliuess  aiid  comfort,  and  maintaining  the  jieace.  The 
beautiful  order  of  a  wild  Kafir  kraal  contrasts  favourably  with  the  semi-civilised 
villages  on  the  Colonial  frontier. 

3.  The  head  of  a  kraal  settles  petty  affairs  and  fines  subject  to  appeal  to  the  head  of 
the  district  and  thence  to  the  chief  court.  I  think  the  system  can  be  adapted  to  our 
government,  or,  rather,  developed  into  it. 

4.  The  head  of  the  kraal  must  remove  nuisances,  and  great  care  is  exercised  to 
prevent  accumulation  of  filth,  also  fouling  rising  crops,  and  drinking  water. 

6.  I  do  not  know  of  any. 

8.  Every  native  has  a  voice  in  the  affairs  of  the  tnbe,  and  great  changes  might  be 
wrought  by  this  right.  No  chief  can  afford  to  ignore  this  right,  as  once  unpopular  his 
people  desert  him,  and,  although  it  is  said  to  be  death  to  do  so,  large  numbers  move 
from  one  tribe  to  another. 

9.  I  think  the  native  system  can  be  developed  into  ours. 

10.  My  chief  experience  has  been  in  working  with  natives  as  school  coirmittee, 
when  I  have  observed  every  man  give  independent  expression  to  his  feelings,  and 
when  committees  have  been  formed  to  pay  the  school  expenses,  or  to  build  a  house, 
the  work  has  been  well  carried  out  without  European  help. 

11.  I  should  wait  until  they  presently  asked  for  it. 

14.  I  think  so.     It  would  tend  to  greatly  developo  the  present  native  custom  into 

ours,  and  would  remove  much  of  the  prejudice  now  existing  to  our  Government. 

16.  I  think  school  boards  coiikl  be  worked,  and  tliat  tliey  would  be  an  excellent 
introduction  to  the  present  work  of  a  divisional  council.  For  some  years  the  members 
of  the  board  of  management  would  liave  to  possess  certain  qualification,  e.g.,  be  able 
to  read  or  be  a  head  of  a  kraal.  Their  power  might  be  similar  to  that  of  an  European 
board. 

17.  Yes. 

18.  The  natives  have  a  strong  objection  to  streois  and  European  villages,  as  they 
have  been  found  nurseries  of  imuioralitv  and  sickness,  and  I  think  the  natives  are 
right.  They  are  also  much  attached  to  tlio  round  Jiut,  and  would  resist  any  pressure 
brought  upon  them  for  their  disuso.  Tiie  square  house,  with  cliimney,  necessitates 
much  clothing  and  bedding ;  whereas,  the  round  hut  is  warm  like  an  oven,  and  is 
quite  comfortable  in  tlie  coldest  seasons.  Of  course,  civilised  natives  prefer  European 
houses  and  comforts,  and,  if  >ome  title  could  be  given  to  building  f-ites,  there  would  be 
hundreds  of  square  houses  built  in  the  Transkei. 

19.  Yes.     Although  poll-tax  woidd  be  better  than  a  hut  or  house-tnx. 

20.  I  think  it  would  be  an  excellent  plan. 

2 1 .  Yes. 

23.  The  natives  take  a  gi*eat  interest  in   agricultural  societies,  and  I  think  much 

good  would  result  ])y  their  being  encouraged  by  Qovemment. 
23.  Altogether  prohibited  at  present. 
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LAWS. 

BCPLISB  TO 
QtTKSTIONB. 

1 .  The  Colonial  Tembus.     My  knowledge  of  them  I  have  acquired   from  seTeral 

years  residence  among  the  people. 

Criminal. 

6.  I  understand  the  native  law   requires  an  accused  to  establish  his   innocence. 

The  Colonial  law  assumes  a  person  innocent,  until  the  reverse  is  proved  by  competent 
witnesses.     There  would  bo  more  probability  of  an  innocent  person  being  punished 
under  Kafir  law  than  under  Colonial. 
8.  Those  laid  down  in  the  Colonial  law.     I  have  had  no  opportunity  of  judging  of 

any  others. 

17.  Th«  IVace  Preservation  Act.  It  boarr^  vers-  heavily  and  unjustly  on  the* good 
men,  and  irritates  them,  whilst  the  bad  evade  it.  Act  No.  22,  1867.  The  signing  of 
passes  should  not  be  confined  to  Resident  Magistrates.  Special  officers  should  be 
appointed.  The  Native  Locations  Act.  The  branding  clause  should  be  struck  out, 
and  in  locations  where  natives  pay  )iut-tax  and  house-duty  the  half  salary  of  the 
inspector  should  not  have  to  be  raised  by  the  people.  The  Peace  Preservation  Act 
should  be  repealed.     Aots  22  of  1867,  6  of  1876,  and  8  of  1878  should  be  amended. 

18.  In  addition  to  the  laws  of  the  Colony,  rules  and  regulations  might  be  framed 
suitable  to  the  different  districts  or  locations. 

19.  The  criminal  law  of  the  Colony. 

20.  Intelligent,  duly  qualified  natives  might  sit  with  Europeans,  and  be  as  useM. 
They  should  not  advise  but  be  advised  bv  the  judge. 

21.  Yes. 

22.  It  is  not  desirable  that  headmen  shoidd  try  cases.  The  magistrates  should  tiy 
them,  subject  to  appeal  to  and  review  by  the  judges,  and  monthly  statements  to 
the  Solicitor-General  of  such  cases  as  do  not  come  before  the  judges. 

23.  I  do  not.  If  the  offender  can  bo  convicted,  lot  liim  Jruiffer.  If  not,  do  not 
imnish  innocent  persons. 

24.  No. 

2i3.  The  system  is  not  recognised  in  this  distnct. 

27.  No ;  not  as  a  chief. 

28.  All  such  as  would  be  considered  as  penal  offences  in  a  European,  no  more.  The 
accompaniments  of  "  intonjane"  and  circumcision,  &c.,  are  very  immoral. 

29.  I  can  only  suggest  the  criminal  law  of  the  Colony. 

Civil. 

31.  I  don't  know. 

32.  I  am  unable,  not  having  had  sufficient  experience  among  the  natives  outside  the 
Colony. 


MAEEIAGE  AND  INHEEITANCE. 

Marriage. 

1 .  I  do  not  see  that  the  British  Government  has  done  an3i;hing  directly  to  lessen 
the  practice.     Missionaries  liave,  and  it  does  not  exist  among  Christian  natives. 

2.  The  dimunition  is  pmall,  but  perceptible,  and  it  is  due  to  the  missionaries. 
Magistrates  can  only  discourage  it ;  niissionarios  ver}'  j^roperly  punish  it  under  the 
laws  of  their  churches. 

3.  I  am  informed  a  poly  garni  st  ma  3^  not  be  a  member  of  a  church  of  any  denomi- 
nation. 

4.  I  am  informed  they  refuse  admission  to  the  one  and  expel  the  other.  I  do  not 
see  how  they  could  act  otherwise. 

5.  There  are  many  instances  of  monogamists,  but  wheflicr  from  choice  or  other 
reasons  I  cannot  say.  The  percentage  of  polygamists  in  this  district  is  about 
17J  per  cent. 

6.  I  did  lean  to  the  latter  view.  I  have  had  reasons  to  change  my  mind,  and  I  consider 
it  a  sale.  I  observed  that  in  nearly  every  case  of  dispute,  though  the  word  *'  ukulo- 
bol  I  **  is  used,  that  of  *'  tenga  " — to  hny — is  made  use  of  as  frequently. 

A  woman  not  paid  for  is  not  a  wife,  she  has  not  been  **  bought."  She  is  venr 
independent,  and  keeps  the  man  reminded  of  their  relative  positions.  As  soon  as 
the  father  gets  tlie  cattle  he  may  dispose  of  them  as  he  pleases  without  reference  to 
anj'one,  and  is  onh'  required  to  make  them  good  in  case  his  daughter  does  not  turn 
out  to  be  what  he  waiTanted  her  (a  good  woman),  or  will  not  stay  with  her  owner  or 
master. 

The  woman  and  her  children  liave  no  claim  upon  the  cattle  paid  as  her  **  ikazi,'* 
unlefts  the  man  belmved  very  badly  to  the  woman.  She  is  compelled  to  live  with  and 
serve  him ;  if  he  ill-treat  lier,  the  court  will  protect  her  just  as  ours  woidd  a  horse  or 
an  ox  from  the  cruelties  of  its  master. 
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Br  PL  I  Kg  TO 
Ul'E8TIO.V8. 


The  word  ''  ukulobola  "  is  frequentlyused  with  referenceto  the  purchase  of  a  horse 
or  an  ox,  or  any  other  animal.  The  owner  will  say  to  the  person  desirous  of  purchasing, 
'^lobole/' and  the  purchaser  makes  his  offers  until  the  owner  is  satisfied.  These 
persons  then  address  each  other  in  the  same  manner  as  if  the  one  had  purchased  a 
girl  from  the  other,  viz.,  **mkozi,"  which  denotes  the  relationship  created  between 
them  by  the  transaction. 

If  a  woman  should  leave  her  husband  and  go  to  her  father,  he  wiU  receive  and 
maintain  her ;  but  the  husband  may  claim  her  at  any  time,  and  will  get  her  upon 
paying  the  father  for  her  maintenance  (**  isondhlo.*')  Thus  the  father  does  not  keep 
her  because  of  the  cattle  he  received  for  her,  but  because  there  is  a  chance  of  making 
more. 

When  the  Chief,  Gangelizwe,  was  called  to  account  by  Kreli  for  ill-treating  his 
wife  (Kreli*8  daughter)  he  replied,  '*  She  is  mine  ;  I  bought  her."  Kreli  did  punish 
Gangelizwe,  but  not  for  having  said  he  had  bought  the  girl,  but  for  having  ill- 
treated  her,  just  as  many  persons  might  be  punished  for  ill-treating  their  own 
animals  in  our  courts. 
7.  The  woman's  consent  is  not  essential. 

B.  I  have  heard  of  several  cases.     I  have  interfered  and  no  force  has  been  used, 

but  without  my  interference,  I  doubt  not,  force  would  have  boon  used. 

9.  It  is ;  but  since  the  plough  has  come  into  use,  the  men  and  boys  work  more* 

10.  She  is  not  the  equal  of  her  husband,  but  more  of  a  servant. 

1 1 .  They  do  not. 

12.  No  rules  are  prescribed.     An  old  man  frequently  takes  a  very  young  woman. 
14.  A.  condition  of  jealousy  throughout. 

lo.  The  father  of  tho  girl  may  do  as  he  pleases  with  the  cattle, — ^they  are  his.     The 

guardian  of  a  girl  holds  the  cattle  in  trust  for  her  eldest  brother,  or  whoever  by  custom 
or  law  is  the  owner  of  them.      The  woman's  children  have  no  right  to  them  whatever. 

10.  Several  cases  liavo ;  and  as  I  write,  a  man  comjilains  of  thr.  very  same  thing. 

17.  Certainly  not. 

1 8.  If  she  were  provod  to  ha  his  groat  wife,  and  had  boon  livinp;  with  him  as  such,  I 
would  recommend  licr  being  treated  as  his  wife,  in  tlic  stirae  manner  as  if  they  had 
been  married  according  to  our  laws,  without  roforoncn  to  tlio  catHo  paid.  The  other 
wives  I  would  ignore  altogether. 

19.  Neither  should  bo  sanctioned. 

20.  I  don't  know  whether  they  are  trained  systenuitioally  for  tho  purpose.  Of  the 
destitute  rebels  who  surrendered  after  the  late  rebellion,  several  have,  to  my  know- 
ledge disposed  of  their  daughters,  and  realised  cattle,  by  which  tliay  are  now  again  in 
a  position  of  independence. 

21 .  The  Kafirs,  as  a  rule,  are  very  idle.  This  I  attribiite  mostly  to  the  fact  that  their 
wants  are  so  verj'  small  and  very  easily  satisfied. 

22-  I  don't  know. 

25.  In  my  opinion,  Act   18  of   1864   appetirs  indirectly  to   recognise  the  marriage 

with  the  great  wift),  inasmuc^h  as  in  vesting  resident  magistrates  and  superintendents 
with  tho  pow(>r  to  deride  disputes  of  inheritance,  it  necessarily  requires  them  to 
determine  fii'st  who  is  the  great  wife  of  the  deceased.  Thai  settled,  tlie  matter  of 
inheritance  is  sinii>lo,  as  only  the  great  house  can  inherit  property.  The  question  to 
de(;ide  in  settling  these  questions  is,  who  is  the  great  wife.  Tho  custody  of  children 
does  Jiot  como  within  the  decisions  given  under  the  Act.  For  myself  (within  the 
Colony)  I  decline  to  decide  as  to  the   custody  of  children. 

24  I  think  the  object  would  bo  gained  in  time  if  the  practice  received  no  sort  of 

recognition  wliatovcr.  1  consider  it  would  be  a  great  evil  to  legalise  in  one  person 
because  of  his  colour,  that  which  would  subject  the  very  magistrate  compelled  to 
aottlo  liis  case,  to  imprisoniuont  with  hard  labour. 

2').  liciiig  in  the  <.k>lony.    1   am  not  in  the   position   to  state  these  positively.     I 

assume  tliat  only  the  cliildrcn  of  the  great  house  or  great  wife  have  a  claim  on  the 
estate.  Tho  inferior  hoiLses  have  llicir  property  apportioned  them  by  the  man  brfore 
•    his  death. 

20.  Yos. 

27.  i  am  surprised  U}  hcjir  that  it  finds  so  little  favour.     All  native  estates  in  this 

districi  aic  admiuistei-ed  imdor  llie  usiigcs  of  the  Tembu  tribe.  Disputes  are  very 
rare  iu(loe<l,  consequently  very  little  is  heard  about  native  estates,  or  of  Act  18,  1864. 

2S.  Vory  few  natives  are  aware  of  the  existence  of  tho  Act  18,  of  1864.     I  have  not 

hr>ar<l  of  any  instance  of  the  Governor  proclaiming  the  usages  and  customs  to  be 
ol)sorvod  in  any  particular  location. 

29.  I  <lo  not  accept  the  Wow. 

oO.  I  do  not  think  it  desirable  to  legalise  any  native  law  or  custom  in  the   Colony. 

^  I .  I  believe  this  to  be  a  coiTCct  representation;  and  I  think  such  a  law  cannot  be 

sanctioned. 

AA 
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Hrpliss  to 

V4«KHTlo!*8. 

o2.  They  are  attuclied  to  them.     They  advance  nothing  in  euppoil;  of  them  beyond, 

"They  are  our  customs." 
34.  I  have  had    a  few  cases  in  which,  I   gathered,  jMirents  wished  to  sell  their 

daughters  against  thoir  will,  but  the  girls  have  made  their  own  choice,  and  married 

in  opposition  to  their  father's  wishes. 
(*t7,  liOgalise  and  register  the  gi'oat  wife  only. 

1*53.  Registration,  or  marriage. 

39.  The  civilised  natives  are  calling  for  it  now. 

41.  It  is. 

42,  To  put  it  down,  I  would  recommend  that  all  natives  residing  in  the  Colony 
be  subject  to  the  Colonial  law. 


LAND  TENTJEE. 

6.  I  have  had  opportunities  at  King  William's  Town  and  Fort  Beaufort.     At  bofth 

places  there  were  a  great  many  title  deeds  which  the  grantees  would  not  take  up. 
This,  I  think,  is  more  because  the  land  is  bad  and  the  grant  small  than  of  any 
objection  to  the  system.    When  the  title  deeds  had  been  taken  up,  it  worked  welL 

•t.  I  knew  of  no  sales  of  the  land. 

8.  In  this  district  the  natives  reside  on  surveyed  farms,  with  a  headman  appointed 
by  Government  over  each  farm,  or  in  some  cases,  several  farma  together.  Those  fanns 
are  in  blocks,  with  a  senior  headman  over  each  block.  I  attach  a  copy  of  rules  whiclL 
are  carried  out,  generally,  though,  at  present,  none  of  the  penalties  are  inflicted  under 
them,  but  all  fines  are  imposed  under  the  Colonial  law,  as  provided  by  Act  of  Parlia- 
ment.    These  reg^ations,  *  if  slightly  amended,  would  work  very  well. 

9.  I  should.  I  would  not  force  it  upon  them,  but  grant  titles  to  all  who  ask  for 
them.  They  would  feel  more  securit}'  upon  the  land  they  occupy,  and  in  making 
improvements  on  it. 

10.  I  think  they  would  be  an  advantage,  especially  if  there  were  always  a  small  force 
there. 

11.  European. 

12.  None. 

13.  Grant  him  a  good  large  farm,  and  make  him  a  money  aUowance,  which  he 
would  consider  worth  while  to  retain. 

14.  I  would  for  a  time,  as  those  who  apply  for  and  obtain  land  work  on  and  improve 
it.  Their  advanced  condition  and  advantages  would  be  before  those  who,  having  had 
land,  had  not  appreciated  its  worth.  The  latter  would  be  induced  to  fc^w  examples, 
and  would  have  their  land  ready  to  work  upon ;  whereas,  if  allowed  to  dispose  of  it 
before  a  certain  number  of  years,  they  would  not.  Every  year  natives  are  becoming 
more  eager  to  possess  land. 

^5.  I  would  not  allow  the  grantee  to  seU  at  all  for  a  number  cf.  years. 

16.  I  am  in  favour  of  restriction  in  respect  of  mortgage  also. 

17.  Not  to  sell,  sub-let,  or  mortgage  without  the  sanction  of  the  Gbvemment.  Per- 
sonal occupation.  Limited  number  of  huts  and  stock,  to  prevent  **  squatting." 
Building  of  a  substantial  house. 

18.  As  much  as  he  will  cultivate  and  pay  quitrent  on,  and  a  right  to  commonage 
for  a  certain  number  of  stock. 

19*  I  think  not. 

20.  When  a  man  had  shown  his  appreciatioa  of  the  worth  of  land,  and  made  some 
improvements,  it  would  be  a  good  rule. 

21.  I  am  not  in  favour  of  the  adoption  of  native  laws  and  customs. 

22.  I  see  no  necessity  for  making  a  law  on  this  subject,  applicable  to  natives  only. 

23.  I  have  observed  this.  I  think  the  prejudice  is  dying  out,  and  would  not  be 
manifested  so  strongly,  if  the  grant  were  good  land  and  size. 

24.  I  do  not  think  it  is  the  expense.  I  would  advise  granting  of  title  to  those 
who  asked  for  it,  and  of  the  land  they  occupy,  putting  a  higher  quitrent  on  the 
more  valuable  land,  laying  it  ofp  in  a  manner  least  likely  to  interfere  with  surveys 
in  the  future,  as  other  grants  may  be  applied  for. 

25.  I  have  no  know^ledgo  of  its  operations,  and  have  had  no  opportunity  of  seeing 
and  judging  of  the  working  of  it.  

C.  H.  DSIYEEL 


*  "For  Copy  of  Regulations  of  Tambookie  Location  see  minutet  of  evidence  giren  by  Mr.  DriTer  at  Lady 
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By   the   Rev.    E.   J.  Warner,    Wesleyan   Minister,  Mount  Arthur, 
(formerly  British  Agent  with  the  Tambookics  in  the  Transkei.) 

Mount  Artliur,  Lady  Frere,  Nov.  2,  1881. 

John  Noble,  Esq.,  Secretary  to  the  Comiuission. 

8iR, — I  am  sorry  that  my  time  has  been  so  fully  occupied  >vith  my  duties  in  this 
3ircuit>  that  I  have  only  been  able  to  add  a  little  more  in  the  enclosed  papers,  on  the 
mbjects  I  have  already  spoken  on  before  the  Commission,  when  at  Lady  Frore. 

I  have  the  honour  to  be, 

Sir, 

Your  obedient  Servant, 

E.  J.  WAllNEE. 


LAWS. 
Criminal. 


Rbpliea  to 
uukhtiomh. 


6.  My   opinion  us  regards  the  expediency  of  retaining  or  not  retai-ning  the  native 

law  is  this  : — I  am  decidedly  of  opinion  that  in  the  present  state  of  the  native  tribes 
on  our  border,  it  is  impossible  to  manage  or  govern  them,  otherwise  than  in  accord- 
ance with  native  law,  (although  in  some  respects  it  would  need  modifying),  founded 
on  the  principle  of  recognised  chieftainship  and  collective  responsibility.  In  order 
to  do  this,  it  seems  necessary  to  me  to  keep  these  tribes,  and  the  territory  they  occupy, 
separate  and  independent  of  the  Colony.  When  once  annexed  to  the  Colony,  I  cannot 
see  how  we  can  still  recognise  chieftainship  or  collective  responsibility,  and  conse- 
quently native  law,  without  creating  confusion  and  trouble.  In  the  Colony  I  cannot 
advocate,  as  a  rule,  one  law  for  Europeans  and  another  for  natives.  I  think  there 
should  be  no  distinction,  only  in  very  special  cases. 
28.  It  is  my  opinion  that  the  customs  of  circumcision  and  '*  intonjane  "  ought  to  be 

put  down  by  law.  These  customs,  as  conducted  by  the  natives,  are  accompanied 
>vith  heathenish  practices  of  the  greatest  immorality.  I  am  also  of  opinion  tiiat  as 
long  as  the  natives  adhere  to  these,  and  other  like  customs,  they  can  never,  as  a  people, 
bec*ome  truly  loyal  to  our  government.  Get  rid  of  these  customs  and  chieftainship 
will  soon  lose  all  its  power  for  evil.  At  present  the  people  support  the  chiefs  in  order 
to  preserve  their  customs,  which  are  as  dear  to  them  as  life.  AVhen  their  customs 
are  gone,  they  wiU  have  no  object  to  support  their  chiefs  ;  as  even  now  they  admit 
that  in  the  administration  of  law,  &c.,  they  receive  more  justice  at  the  hands  of  our 
magistrates  than  from  their  own  chiefs.  The  evil  in  not  putting  down  these  customs 
by  law,  is,  that  the  present  generation,  bom  in  the  Colony,  are  still  taught  to  adhere 
to  their  old  customs,  and  to  prize  them  as  much  as  their  forefathers  did,  and  so  it 
will  continue,  generation  after  generation,  only  those  who  truly  embrace  Christianity 
coming  out  from  them. 

It  is  in  accordance  with  their  own  ideas,  that  when  a  tribe  scatters  and  becomes 
siibject  to  another,  to  give  up  their  own  customs,  and  conform  to  the  custom  of  that 
tribe. 

Even  with  those  tribes  whore  the  Government  has  not  tho  right  or  power,  as  in 
the  Colony,  to  put  down  these  custoius  by  law,  it  would  be  desirable  to  discourage 
them  in  every  possible  way. 


MAERIAGE  AND  INHERITANCE. 

Marriage. 

6.  With  regard  to  **  ukulobola,"  in  addition  to  what  I  stated  before  the  Commis- 

sion, I  would  say : — During  the  whole  of  my  life  which  I  have  spent  in  Kafirland 
(being  now  forty-seven  years  of  age),  nearly  twenty  years  of  which  I  was  in  the 
Government  service,  and  tho  last  nine  yeai-s  a  missionary,  I  have  not  once  heard  a 
native  explain  '*ukulobola"  as  **  an  arrangement  by  wliich  cattle  pass,  not  as  a 
price,  but  as  a  settlement,  for  the  woman  and  her  children."  But  I  have  frequently 
(when  cases  have  come  before  me  during  the  time  I  was  in  the  service),  heard  of  a 
man,  when  pimishing  his  wife»  declare  :  *'Ndi  ku  tengile  ngo  ukomo  zam,"  I  have 
purchased  you  with  my  cattle.  And  the  only  explanation  I  have  heard  from  parents, 
is,  **  Why  should  I  part  with  my  daughter  for  nothing,  she  is  now  going  to  work 
for  others,  I  must  therefore  receive  remuneration." 

From  my  own  observation  and  experience  I  have  seen  nothing  to  lead  me  to  supiKJse 
that  **ukulobola"  was  a  settlement  for  the  woman  and  her  children.  But,  on  the  con- 
trary, I  have  been  lead  to  the  conclusion  that  it  is  nothing  more  or  less  than  a  sale. 
The  prevalent  idea  in  the  mind  of  a  native,  is,  that  a  female  is  property.    She  is 
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often  culled  "unpalila,"  which,  with  them,  means  property.  She  is  inheritable  as 
property.  She  has  no  voice  whatever  as  regards  her  disposal  in  marriace.  And  alter 
bhe  is  married,  she  has  no  redress  against  her  husband,  however  badly  she  may  be 
treated,  so  long  as  the  husband  is  willing  to  pay  the  extra  cow  or  two,  now  and  then, 
dejiiiuided  by  the  parent  or  guardian.  The  parents  and  guardians,  on  account  of  the 
tattle  they  receive,  are  oftentimes  more  cruel  than  the  husband.  I  have  known  cases 
iu  which  the  girl  has  been  so  cruelly  treated  by  her  parents  and  guardianB  in  order 
to  force  lier  to  stiiy  with  a  man  she  did  not  like  that  she  has  committed  suicide,  and 
for  nothing  else  in  the  world  but  tliat  the  parent  or  guardian  coveted  the  cattle 
of  a  rich  old  fellow,  oLl  enough  to  be  the  girFs  father  or  grandfather.  With  such 
facts  before  me,  and  many  others  of  the  like  nature,  I  cannot  view  "  ukubolola,"  u 
practised  by  the  natives,  in  any  other  light  than  as  a  great  evil. 

I  may  also  say  here,  what  I  have  said  on  circumcision,  &c. : — So  long  as  tho  natives 
adhere  to  these  customs,  which  are  all  more  or  less  connected  with  their 
superstitious  ideas,  so  long  will  they  remain  a  separate  and  distinct  people,  and  vill 
never  become  one  with  us  in  habits  and  feeling ;  and  so  long  as  they  thus  remain  a 
sei^arate  people,  so  long  may  we  expect  Kafir  wars. 

It  is,  therefore,  my  opinion,  that  it  is  the  duty  of  our  Government  to  put  down  by 
law  '*  ukubolola  "  and  polygamy  in  the  Colony;  and  even  with  the  tribes  not  in  the 
Colony,  but  imder  our  control,  to  discx)urage  these  customs  as  much  as  possible.  If 
our  Government  had  worked  as  hard  to  put  down  these  barbarous  customs,  as  it  luu 
done  to  put  down  chieftainship,  we  shoidd  now  be  in  a  much  better  position  as 
legards  our  standing  ^nth  the  native  tribes.  Once  break  the  power  of  these  super- 
stitious customs,  and  chieftainship  may  then  be  safely  used  for  uie  good  of  all. 

26.  I  consider  the  succession  to  property  amongst  the  natives,  according  to  their  own 

laws  and  customs,  to  be  generally  conducted  in  a  way  that  is  fair  and  just. 

The  son  or  j^arty  who  inherits  is  considered  as  the  head  or  guardian  of  the 
family,  and  is  bound  to  maintain  and  supjwrt  them,  &c.  Especially  is  this  the  case 
with  land.  Suppose  a  man  dies  who  has  a  farm,  the  heir  merely  takes  his  position 
as  the  head  of  the  famil}'  or  clan  ;  the  land  being  under  liis  guardianship  for 
tho  use  and  benefit  of  tho  whole  family  or  clan.  And  this,  for  natives  in  their 
present  condition,  is  l;etter  than  selling  the  farm  in  order  that  each  may  get  his  or 
lier  shai'e,  and  thus  the  family  or  dan  is  broken  up,  and  scattered  to  the  winds  with- 
out any  fixed  home.  I  would,  therefore,  allow  even  natives  in  the  Colony  to  aTail 
themselves  of  tho  native  law  of  inheritance.  But  I  must  be  understood,  from  what 
I  have  already  said  on  **  ukulobola,"  not  to  uicludo  the  females  of  the  family  as  pro- 
pei-ty  to  bo  inherited  by  tho  heir-at-law.  This  is  a  j^art  of  the  native  law  of  inheritance 
which  would  need  modif}'ing. 


THE  EMIGRANT  TEMBUS. 

ANTion,  before  tho  Commission  at  Lady  Froro,  I  gave  my  evidence  on  the  subject  of  the 
removal  of  the  Emigrant  Tembus  into  the  Transkei,  it  did  not  strike  me  at  tho  time  tu  say 
an^-thing  in  regard  to  the  present  state  of  things  in  that  coimtry,  but  I  hope  I  may  be  now 
permitted  to  do  so. 

It  is,  of  course,  well  known  that  the  chiefs  Gecelo,  and  Stokwe  (two  of  the  Emigrant 
Tembu  crhiefs),  with  nearly  all  their  2)eople,  joined  in  the  late  disturbance  against  us.  I 
would  therefore  only  remark,  in  their  case,  that  as  tho  principal  cause  of  their  goin?  to  war 
was  the  action  of  the  government  in  breaking  faith  with  them,  and  diHrogaroing  the 
promises  made  to  them  to  induce  them  to  occupy  bind  in  the  Transkei,  I  believe  their  case 
needs  the  favourable  consideration  of  the  present  Government. 

But  as  I'egards  those  of  their  p(^oj>le,  who  did  not  join  in  the  war  against  us,  and 
consequently  lost  all  their  i)ropei-ty,  I  considcu*  it  the  duty  of  our  government  to  provide  for 
theiu  in  their  own  country .  Tho  policy  hitherto  adopted,  after  a  war,  of  removing  from  their 
lands  even  thosi»  who  liad  remained  faithiul  tons,  has  had  a  very  prejudicial  effect  on  the 
Kafir  mind  tlu'oughout  Xafirhmd,  for,  in  thus  dealing  with  them,  they  see  no  difforenie 
made  between  fricud.s  iiud  enemies. 

Whilst  on  tJiis  subject,  I  would  bring  before  tho  Commission,  particidarly,  the  case  of 
those  natives  wJio  have  had  ftuans  gi'anted  to  them  in  tlie  Transkei  by  the  emigrant  chiefs, 
more  es[)ecially  during  tlie  time  I  was  Tembu  agent.  During  this  time,  some  of  the  more 
civilised  natives  in  Euiigraut  Tembuland  waited  on  me,  and  expressed  their  desire  to  obtain 
grants  of  hind  from  t^ie  chiefs.  Their  object  was  twofold: — 1st.  They  stated  that  they  were 
desirous  of  milking  improvements,  siuJi  as  iu  building,  cultivation,  &c. ;  and,  unless  some- 
thing of  this  kind  were  done,  they  did  not  like  to  go  to  the  expense  and  labour  necessary 
for  sucJi  undtTtahiugs.  2udly.  They  wished  in  this  way  to  secure  to  thomselvee  right  or 
title  to  these  lands,  whilst  the  chief  had  the  x>owcr  to  grant  it^  and  thus  prorido  for  any 
future  event  that  might  occur. 
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Aa  I  looked  upon  the  plan  as  a  good  one,  and  one  likely  to  encourage  civilisation  and 
industrious  habits,  I  at  once  encourged  itj  and  used  my  influence  Tvith  the  chiefs  to 
grant  the  request  of  these  people,  and  consequently  several  farms  were  granted  to  them, 
as  wiU  be  seen  from  the  annexed  papers.  (One  letter  from  the  Tembu  agent  to  Colonial 
Secretary,  and  a  reply  from  the  Colonial  Office  ;  two  letters  from  E.  J.  Warner  to  Tembu 
agent,  Southej^villo). 

I  must  here  state,  that  having*  beeu  repeatedly  warned  by  government  that,  as  a 
British  officer,  I  really  possessed  no  legal  povrer  or  authority,  the  British  Government 
having  relinquished  aU  claim  over  that  country,  I  took  good  care  that  the  whole  of  the 
transaction  was  simply  between  the  chiefs  and  the  parties  applying  for  a  grant  of  land. 
Having  ax)proYed  of  the  scheme,  I  merely  used  my  influence  to  advise  and  see  it  carried  oUt 
in  the  best  and  most  effectual  way;  and  the  letters  herein  annexed,  and  already  referred  to 
by  me,  are  only  to  be  taken  in  that  light.  In  the  letter  from  the  Government,  it  will  be 
seen  that  his  Excellency  the  Governor  only  expresses  his  satisfaction  at  what  the  chiefs 
had  done,  the  sanction  or  authority  of  Government  not  being  actually  necessary. 

It  seems,  however,  from  what  I  have  heard  that  the  magistrate  at  Southeyville,  Mr. 
Levey,  in  whose  district  some  of  these  farms  are,  has  expressed  his  determination  not  to 
recognise  some  of  these  grants.  This  I  have  heard  from  some  of  the  parties  themfielves, 
who  are  much  concerned  about  it,  and  consider  they  are  very  unjustly  treated,  as  the  farms 
were  granted  to  them  by  the  chiefs  when  still  independent.  I  am  unable  to  refer  to  all 
these  cases,  as  I  cannot  find  oiit  Air.  Levey's  real  objection  to  the  grant.  I  shall,  therefore, 
confine  myself  to  two  of  theao  farms,  those  gi*auted  to  William  Sigenu  and  Johannes 
Mahonga.  The  reason  given  in  this  case,  I  believe,  by  Mr  Levey,  for  disallowing  these 
j^'ants,  is,  that  they  are  in  reality  a  grant  to  Mahonga  and  Sigenu,  and  not  to  their  sons. 
I  presume,  however,  that  I  must  know  more  about  the  matter  than  Mr.  Levey  does ;  and  I 
now  positively  afiirm  that  these  grants  were  not  made  in  the  way  represented  by  Mr.  Levey. 
The  grant  made  to  AVilliani  Sigenu  was  made  to  him  personally,  his  father  has  nothing 
whatever  to  do  with  it  further  than  that  he  holds  his  son's  power  of  attorney  to  act  for 
him,  and  look  after  the  farm  in  a  general  way  during  his  (William  Sigenu's)  absence,  ho 
];Laving  entered  the  work  of  the  Wesley  an  Missionary  Society  as  a  native  minister. 

The  grant  which  stands  in  the  name  of  Johannes  Mahonga,  was  made  in  the  first 
instance  by  the  chief  Gecelo  to  that  i)ortiou  of  Malionga*8  family,  including  his  father  and 
mother  (his  father  has  lately  died,  but  his  mother  is  still  alive),  who  left  the  Tambookie 
Location  to  occupy  the  land  granted  to  tliem  in  the  Trauskei.  They  were  the  first  to  cross 
the  Indwe,  and  by  doing  so  assisted  vory  much  tlie  measure  for  the  removal  of  the  Tenibus, 
for  at  this  time  it  was  rather  difficult  to  get  the  Tembus  to  make  a  start  on 
account  of  the  threats  held  out  by  Kreli  if  they  dared  to  accept  the  Gt}vernor'8 
offer  and  occupy  his  country.  Consequently,  I  liighly  approved  of  what  Q^celo  had 
done  in  giving  them  a  grant  of  land.  Subsequently,  however,  when  the  land  was 
sub-divided  into  locations  between  the  emigi^ant  chiefs,  the  land  granted  to  Mahonga's 
family  fell  into  Stokwe's  location.  I  had  a  little  difficulty  in  getting  him  to  confirm 
the  whole  of  the  grant  of  land  made  by  Gecelo,  but  he  ultimately  did  so  without 
any  reserve.  Johannes  Mahonga,  in  whose  name  the  grant  stands,  is  in  the  Wesleyau 
missionary  work,  as  a  native  minister,  and  cannot  therefore  at  present  live  on  the  farm  him- 
aelf ,  but  it  is  still  occupied  by  that  portion  of  Mahonga*s  family,  for  whose  special  benefit 
the  grant  was  made,  and  of  which  Johannes  Mahonga,  although  absent,  is  nevertheless,  by 
a  family  arrangement,  recognised  as  the  head. 

These,  and  other  grants  of  land  made  during  the  time  I  was  Tembu  agent,  were  made 
by  the  chiefs  whilst  their  independencie,  and  power  to  do  so  was  recognised  by  Government ; 
and  Mr.  Brownlee,  a  few  years  ago,  when  he  visited  Emigrant  Tembuland  as  Secretary  for 
Native  Affairs,  stated  at  a  public  meeting  that  all  the  grants  made  at  that  time  would  be 
recognised  by  Government.  Consequently  any  attempt  now  made  to  upset  these  claims  is  alto- 
gether unjustifiable,  unwarrantable,  and  likely  to  do  harm.  Even  if  the  farms  were  granted  to 
Mahonga  and  Sigenu  personally,  what  right,  I  should  like  to  know,  have  we  to  deprive  them 
of  these  farms  ?  But,  as  I  have  already  explained,  the  land  is  in  no  way  connected  with  them 
further  than  in  that  interest  we  all  take  in  things  belonging  to  members  of  our  families. 

I  wiU  now  refer  to  the  case  of  Matanzima.  This  chief,  as  is  well  known,  did  not  join 
in  the  late  war  against  us,  although,  unfortunately,  a  number  of  his  people  did,  in  spite  of 
his  efforts  to  prevent  them.  Since  the  war,  Matanzima  has  been  virtually  deprived  of 
nearly  half  of  Ids  location.  A  large  portion  of  his  location  has  been  placed  under  Mr. 
Levey,  the  magistrate  of  Southeyville,  whilst  he,  Matanzima,  and  the  rest  of  his  location,  are 
ujider  Mr.  Stanford,  the  magistrate  at  St.  Marks.  Matanzima  is  therefore  no  longer  per- 
mitted to  exercise  any  control  or  supervision  over  that  part  of  his  location,  and  people  under 
Mr.  Levey,  althougli  many  of  the  people  there  are  his  own  and  did  not  join  in  the  war 
against  us.  This  part  of  his  location  is  also  being  gradually  filled  up  with  natives  of  other 
tribes  without  any  reference  to  him. 

This  is  a  very  sore  point  with  Matanzima.  He  does  not  understand  why  he  should  be 
deprived  of  a  large  portion  of  his  location  and  people. 

It  is  these  kind  of  things  which  cause  the  natives  to  think  there  is  no  advantage  in 
keeping  on  friendly  terms  with  the  Government,  for,  in  the  end,  all  are  treated  alike. 

I  believe  Matanzima  has  lately  made,  or  is  thinking  of  making,  some  kind  of  proposal 
to  the  Government  with  rerard  to  his  location.  As,  however,  I  had  a  long  conversatiou 
with  hixa  ti,  9hort  time  ago,  I  can  possibly  affirm  that  it  is  not  because  he  xeaDy  dMbreft 
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such  a  chapge,  but  simx^ly  bocause  Iio  fears  that  the  Govemmont  is  determined  to  depriye 
him  of  all  his  locatiou  aud  rights  us  a  chief,  aud  so  he  thiuks  that  by  meetiu|<^  the  Govern- 
ment half-way  he  may  be  able  to  secure  something  to  himself.  But  I  am  quite  sure  that 
under  the  present  state  of  things  he  considers  that  he  has  been  very  imjujstly  dealt  with, 
and  until  the  matters,  of  which  ho  very  justly  complains  of,  are  rectified,  that  feeling  will 
remain,  and,  in  a  great  measui'c,  damp  that  friendly  feeling  he  has  always  shown  to  our 
Government. 

E.  J.  WAENEE, 

Wesleyan  Missionary. 


Copy.] 

Tambookie  Agent's  Office,  Southejrville,  October  17th,  1872. 
Th4  Honourable  the  Colonial  Secretary,  Cape  Town. 

Sir, — I  have  the  honour  to  report,  for  the  iufoniiation  of  His  Excellency  the  Govefnor, 
that  the  chief  G^celo  has  granted  small  farms  in  his  location  to  a  few  natives  who  are  oon- 
Bidetably  advanced  in  civilsation,  and  who  formerly  belonged  to  the  Glen  Qrej,  Bub- 
division,  in  the  same  way  as  those  granted  by  him  to  one  or  two  parties  in  the  Tambodde 
location  before  the  removal  of  the  Tambookies.  The  names  of  these  parties  are :  Jonas  Tuwana, 
Jonas  Nombewu,  Monis  Mxaku,  Kalipa,  Paulus  Madliwa,  John  Sigenii,  and  William  Sigenu. 
The  chief  G^celo  has  requested  me  to  report  the  matter  to  the  government,  and,  as  it  is  a  step 
in  the  right  direction,  and  the  residence  of  these  people  who  have  wagons,  ploughs,  &c.,  and 
are  building  resi)ectable  liousen,  amongst  the  the  other  Tambookies,  is  in  many  ways  v«y 
beneficial,  I  beg  to  suggest  that  tlic  chief  Gecelo  should  be  informed  of  His  Excellency  tlie 
Gk)vemor*8  api)roval  of  what  he  has  done. 

I  have  the  honour  to  be, 

Sir, 

Your  most  obedient  Servant, 

E.  J.  WAENEB, 
Tambookie  Agent. 


Copy.] 

Colonial  Office,  Cape  Town,  October  Slst,  1872. 
The  Tambookie  Agent,  Transkei. 

Sir, — I  have  the  honour  to  acknowledge  the  receii)t  of  your  letter,  dated  1 7th  inst.,  and 
am  directed,  in  reply,  to  authoiise  you  to  express  to  the  chief  Gecelo.  the  satisfaction  vith 
which  His  Excellency  the  Governor,  has  learnt  that  he  has  recognised  the  efforts  of  sereral 
ol  the  more  industrious  and  enlightened  of  his  people  by  the  grant  of  land. 

I  have  the  honour  to  be, 

Sir, 

Your  obedient  Servant, 

CHARLES  MILLS, 
pro,  Coloiual 


Copy.] 

Mount  Arthur,  Sex)temb6r  2nd,  1876. 
The  Tambookie  Agent,  Southoyville. 

Sib, — One  or  two  of  the  men  to  whom  farms  were  granted  by  the  Tambookie  ehie&y  in 
.  the  Transkei,  with  my  approval,  when  Tambookie  agent,  have  been  to  me  for  certificates  tu 
that  effect ;  having,  as  they  say,  brought  this  matter  to  your  notice,  and  to  that  of  tke 
Hon'ble  the  Secretary  for  Native  Affairs. 

In  order  to  save  me  the  trouble  of  giving  a  memorandum  in  each  case,  I  beg  to  explain 
that  daring  the  time  I  was  Tambookie  Agent,  the  chief  Gecelo  voluntarily,  and  in  conjection 
with  myself,  granted  farms  to  the  following  seven  men,  viz  :  Jonas  Tuwana,  Jonas  Nombemi, 
Monis  Mxaku,  Kalipa,  Paid  us  Madliwa,  John  Sigenu,  and  William  Sigenu.  This  was 
reported  by  me  in  a  letter  dated  17th  October,  1881,  and  approved  of  by  the  Government  in 
a  letter  dated  31st  October.    1872.     These  men  have  pax)ers  describing  their  faxms. 

The  farms  granted  to  Mahonga's  son,  Johannas,  was  one  of  the  first  granted  by  Grecelo 
with  my  approval,  but  at  the  time  the  others  were  reported,  there  was  a  oifficull^  connected 
with  it,  the  farms  having,  in  the  division  made  between  the  chiefs  in  the  Transkei,  &]Ien  into 
Stokwe's  location,  and  it  became  necessary  to  get  him  to  confirm  the  grant.  This  he  did, 
but  by  an  oversight  on  my  part  it  was  not  reported.  Mahonga  has  also  a  paper  describing 
his  boundaries. 

The  other  two  farms  granted  with  my  knowledge  and  aj>proval  were  those  ffranted  by 
the  chief  Stokwe,  to  Palmer  Kula,  Mankaie  Pcnge,  but  before  I  had  taken  the  Doundariefi 
of  these  farms,  and  reported  the  matter  to  government,  I  left  the  Transkei.  The  grant 
however  was  completed  by  Stokwe  and  approved  by  me. 

Besides  these,  I  do  not  remembor  any  other  farms,  granted  in  conjimction  with  myself,  by 

the  chiefs.    During  the  time  Mr  Fynu  was  Tambookie  Agent,  I  gave  one  or  two  reoommfn- 

^  dations  to  parties  whom  I  thought  deserving  of  farms ;  but  I  think  the  government  should 
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B  careful  not  to  confirm  any  grant  without  satisfactory  evidence  that  the  chief  has  really 
ranted  land  for  a  farm  to  the  party  in  question.  On  the  other  hand,  it  is  necessary  to  see 
lat  the  chiefs  do  not,  as  I  believe  some  of  them  have  done,  grant  land  indiscriminately  and 
veu  to  mere  worthless  characters, 

I  have  the  honour  to  be, 

Sir, 

Your  obedient  Servant, 

E.  J.  WAENEE. 


Jopy.] 

Mount  Arthur,  September  2nd,  1876. 

lie  Tambookie  Agent,  Southeyville. 

SiE. — ^With  reference  to  my  letter  of  this  day's  date,  giving  you  the  names  of  the 
•arties  to  whom  farms  were  granted  by  the  chiefs  before  I  left  the  Transkei,  I  beg  to 
xplain  further,  that  the  Chief  Matanzima  had  also  promised  to  make  a  grant  of  a  farm  to 
)amel  Kula,  Joseph  Inbejn,  Booy  Qunqu,  and  Luke  Ncapai.  But  the  arrangement  was 
lOt,  if  I  remember  rightly,  quite  completed  when  I  left. 

I  have  the  honour  to  be, 

Sir, 

Your  obedient  Servant, 

E.  J.  WAENER. 


By  Charles  J.  Levey,  Esq.,  Resident  Magistrate,  SoutheyviUp. 

Southeyville,  October  24th,  1881. 

r.  Noble,  Esq,  Secrotary,  Native  Lavrs  and  Customs  Commission,  Umtata. 

Sir, — In  comx)liance  with  your  letter  received  on  the  2lRt  instant,  I  have  the  honour  to 
ransmit  herewith  my  replies  to  the  questions  contained  in  papers  C.  and  D.  relating  to 
[jand  Tenure  and  I^ocal  Self -Government. 

I  have  the  honour  to  be, 

Sir, 

Your  obedient  Servant, 

CHAELES  J.  LEVEY, 

Eesident  Magistrate. 


LAND  TENURE. 

IBPLIB0  TO 
^MTIOTfU. 

1 .  With  reference  to  the  principles  and  rules  governing  the  tenure  of  land  amongst 
the  natives  according  to  their  own  laws  and  customs,  I  believe  there  is  uniformity 
amongst  the  several  tribes.  The  land  is  vested  in  the  chief  for  the  benefit  of  the 
people,  the  chief  having  no  right  to  dispose  of  any  portion  of  his  territory  without 
the  approval  of  his  councillors. 

2.  I  believe  that  natural  boundaries  are  generally  fixed  between  tribes.  Evidence 
of  identification  is  perpetuated  by  the  information  being  handed  down  to  each 
succeeding  generation. 

3.  I  thmk  these  tribal  boundaries  were  usually  respected,  and  encroachment  meant 
a  declaration  of  war. 

4.  Individuals  of  the  tribe  receive  garden  grounds  and  building  lots  from  the 
chief,  and  through  the  petty  chief  or  headman  of  the  locality  in  which  they  reside.  In 
a  case  where  an  individual  has  several  wives,  the  head  of  the  home  apportions  to 
each  wife  her  particular  garden,  which  she  is  supposed  to  attend  to.  Grazing  rights 
are  common  to  the  tribe.  An}^  infringements  of  these  rights  are  settled  by  the  head- 
man or  petty  chief,  with  the  right  of  appeal  to  the  supreme  chief. 

5.  I  do  not  know  of  any  land  and  boundary  disputes  between  different  tribes  in 
this  part  of  the  country. 

6.  I  have  not  had  any  opportunity  of  observing  in  this  district  how  the  system  of 
giving  individual  titles  to  natives  works. 

7.  No  Europeans  have  become  pnn.'hasers  of  land  in  this  district. 

8.  In  the  native  districts  in  the  Colony,  in  some  cases,  individual  titles  have  been 
given  to  natives.  In  other  cases,  they  have  simpl}'  been  settled  in  locations.  In  the 
Transkei  no  titles  have  been  issued. 

9.  I  am  of  opinion  that  the  system  of  enabling  individual  natives  to  acquire 
proi>erty  in  land,  secured  by  formal  title-deeds,  should  prevail,  particidarly  amongst 
the  more  civilised  class.  My  reason  for  this  opinion  is,  that  the  people  have  ex- 
pressed a  desire  for  title-deeds. 

10.  I  believe  townships  at  central  places  in  the  native  territories,  would  be  of  very 
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fivrLiBii  to 

<iriWTTOK«. 

great  advantage  in  promoting  civilisation,  and   affording  rallying  points  for  Euro- 
peans and  loyals  in  the  event  of  any  outbreak. 

11.  I  think  native  farmers  and  a  few  European  farmers  might  be  located  in  the 
immediate  neighbourhood  of  those  townships. 

12.  I  would  allow  hereditary  chiefs  of  tribes  no  voice  in  the  management  of  tLeir 
people,  that  is,  in  tribes  where  the  power  of  the  chiefs  has  already  been  broken ;  for 
instance,  the  Tembus,  Fingoes,  Gaikas,  and  Gcalekas. 

13.  If  chieftainship  were  abolished,  1  would  give  each  chief  a  liberal  grant,  allow- 
ing liini  the  immediate  control,  with  the  same  powers  as  a  headman,  over  the  people, 
whom  he  may  locate  on  his  farm ;  and  I  womd  allow  the  people  local  self-govern- 
ment. The  principal  objection  the  people  have  to  the  abolition  of  chieftainship  is  tlmt 
they  do  not  like  to  see  thoir  chiefs  ill-treated,  and  were  these  treated  liberally,  there 
woiUd  be  more  satisfatftion  amongst  the  people. 

14.  If  the  system  of  individutd  title  were  adopted,  I  would  not  restrict  the  owners 
right  to  dispose  of  his  laud  to  other  natives,  but  only  with  the  approval  of  Govern- 
ment. If  the  land  was  made  alienable,  the  natives  would  still  think  that  the  owner- 
ship was  vested  in  the  Government. 

1.3.  I  would  not  limit  the  privilege   of  purchasing  to  members  of  any   x)articnlar 

tribe  or  clan. 

16.  I  would  not  allow  them  to  mortgage  their  lands,  except  under  Irrigation  Acte, 
or  where  it  was  cleaily  shown  that  the  money  raised  on  mortgage  was  to  be  used  for 

,  the  improvement  of  the  land. 

17.  I  do  net  think  any  other  restrictions  would  be  necessary. 

18.  I  would  grant  to  natives  an  extent  of  thirty  acres  of  garden  ground  and  two 
acres  for  a  building  lot,  the  biiilding  lot  not  necessarily  to  be  attached  to  the  garden- 
ground. 

19.  If  restrictions,  such  as  those  referred  to,  were  to  be  expressed  in  the  title-deed 
of  a  native,  I  do  not  think  there  would  be  any  risk  of  discontent. 

20.  I  should  not,  at  the  present  time,  approve  of  a  rule  providing  that,  in  the  event 
of  the  grantee  building  a  substantial  house,  and  making  other  permanent  improve- 
ments, these  restnctious  should  be  removed,  as  it  would  be  possible  that  the  succeed- 
ing generation  might  sciuander  the  propoi-ty. 

21.  I  would  suggest  the  ostablislmiont  of  a  separate  officer  for  the  registration  of 
native  titles,  with  a  change  in  existing  niles,  stamps,  and  costs. 

22.  I  would  g^ve  special  facilities  for  the  conveyance  of  land  to  the  heirs  of  a 
deceased  native,  for  the  reason,  that  hitherto,  natives  have  never  been  subjected  to 
any  costs  in  transfer  of  property. 

23.  I  have  known  natives  manifest  a  strong  reluctance  to  accept  individual  titlcs. 
I  think  their  reasons  may  have  been  cither  grounded  on  the  badness  of  the  land,  the 
survey  expenses,  or  the  facility  of  obtaining  land  in  the  Transkei  without  these  costs. 

24.  I  think  their  reluctance  would  di Reappear  if  a  substantial  reduction  of  the  ex- 
penses were  made ;  and  I  would  advise  that  in  every  district  a  surveyor,  assisted  by 
the  magistrate,  should  lay  out  the  lands. 

25.  I  cannot  refer  to  any  facts  with  regard  to  the  operation  of  Act  No.  40  of  1879. 

26.  I  should  favour  pennanent  tenure,  with  the  pajTnent  of  a  small  quitrent,  as  1 
do  not  think  the  natives  would  understand  biasing  land,  and  would  certainly  make  no 
improvements  untler  a  lease. 

27.  I  would  approve  of  a  court  to  ascertain,  once  for  all,  who  have  interest  in  land 
under  tribal  custom. 

28.  It  would,  in  my  opinion,  be  beneficial,  to  provide,  by  such  a  coui-t,  f or  the 
hearing  and  settlt^ment  of  all  cases  relating  to  land  in  which  the  interesti^  of  natives, 
tribal  or  individual,  are  afPoclod,  providing  that  1(  ading  natives  or  headmen  formed 
a  part  of  such  court. 


LOCAL  SELF-GOYEENMENT. 

1 .  The  general  system  of  government  among  natives,  where  there  are  independent 
chiefs,  is  that  of  a  limited  moiiarchv.  The  chief  councillors  exercise  «xMitrol  to  a 
great  extent  upon  legislation.  The  chit  f  cannot  undertake  any  important  subject 
without  consulting  the  tribe. 

2.  Native  laws  and  (us< cms  rocrgnipp  and  allow  a  sort  of  viUage  or  subordinate 
government,  conducted  coiKurrently  with  the  supicme  power  of  ilu"  chief.  Headmen 
and  petty  chiefs  have  the  govenmient  of  the  particular  sub-division  of  the  trihe 
residing  in  their  neighbourhood.  They  have  the  settlement  of  all  ordinary 
cases, — garden  disputes,  &{\  Their  powers  are  limited  by  the  people  having  a  right 
of  appeal  to  the  supreme  cliief . 

o.  The  persons  chaiged  with  the  adniiniMiaticn  of  such  a  government  have  execu- 

tive, as  well  as  judicial,  j  owers.     Legislative  powers  are  vested  in  the  chief  and  tril* 
generally.     My  views  on  the  subject  aie,  that  the  system  with  the  government  io  the 


APrKXDIX   C.  — lllU'UiiS    LV    tllAULKS   J.    LKVLV.    i:-"i.  l8l 


Rrrf.irs  to 
QrrsTioN^. 


po'iiti'Hi  ol  tlie  cliiof  U  gootl,  and  capable  oi  uclnptafioii    U)    tlio   cjudiliou   of  u.itivc:3 
uiidor  our  G^ovenimoui. 

4.  The  ln»iidiuou  iiiid  tli'U-  coiiiirillors  lU'o,  a(Cv);dIn;;  io  in'ivn  U'-i';;-'^  lh«.'  uiJy  rjort 
of  muuR'ipal  govurnniciit  I  know  of.  Tiii.s  .iysloiii  ol  luuuiripd  jpv/jniuii  :it  v^ould, 
I  tliink,  act  vory  well  if  it  wa.'s  iLuder  our  g-iiidauto  and  control,  to  cubiiro  jmie  juwtico 
boiug  adiuiiiiatonid. 

5.  I  do  not  think  tlievo  is  a  rcc'oguition  ol  tlio   popular  will  in  fsuch  a  govorniuont. 

6.  There  is  no  system  of  taxation  among  tho  natives  for  villago  or  municipal  pur- 
poses, or  to  carry  out  public  works. 

7.  Tho  right  of  voting  in  the  Colony  is  beginning  to  bo  much  upprcciuted  by  tho 
native:?,  and  is  oxeroisod  intelligently  and  indopyndonlly  in  moat  insUuicos. 

8.  I  Iiavo  observed  aniong.-t  tlio  natives  in  my  disUict  a  dusii-o  that  tlio  people 
shoidd  have  tho  right  to  exerciso  du'ect  control  in  tho  managomcnt  of  the  ailnirs  of 
their  own  government.  Previous  to  tho  war  in  lids  locaHty,  I  had  established  a 
municipal  board.  The  members  were  elected  by  the  people,  and  1  acted  as  chairman. 
Kules  were  framed  by  tlie  board,  and  apj^roved  of  by  the  i)eoiile,  who  appeared  to 
appreciate  the  right  of  having  something  to  say  in  the  control  of  local  uilairs.  My 
suggestions  are  made  with  reference  to  this  district,  and  I  think  the  same  system 
coidd  be  earned  out  in  othe  districts.      They  are : — 

1.  To  divide  tho  district  into  one  or  more  small  locations. 

2.  To  divide  t\io  locations  into   garden  lots  of  thirty   acres  for  each  family,  with  a 

semrate  building  lot  oi*  two  acres. 

3.  Each  location  to  bo  governed  in  local    madcrs  l>y  hoadmon  appointed  by  the 

Government,  assisted  by  two  or  more  councillors  elected  by  tho  people. 

4.  That  the  headmen   should,  in  consideration  of   assistinj!^  tlio   Government  in  col- 

lecting taxes  and  preventing  thefts,  receive  a  salary  oi;  £G  per  annum,  and  hold 
office  only  during  good  behaviour. 

5.  That  for  the  local   govenmient  of    those  location??,    rules  should  be  framed  and 

submitted  for  the  approval  of  all  tho  locations  before  becoming  law. 

6.  That  tho  rules  so  framed  should  be  as  clear   and   simple   as  possible,  applying  to 

such  matters  as  garden  disputes,  agriculture,  '\\'aler  rights,  the  advancement  of 
education,  &c. 

7.  That  such  local   boards  should  have  the  power  oC  inflictiug  linos  not   exceeding 

twenty  shillings^  (20s.),  such  fines  to  form  a  fund  for  the  improvement  of  the 
location. 

8.  Any  person  feeling  h'mself  aggiieved,  should  have  the   right  of  appeal  to  tho 

magistrate  of  the  district. 

9.  That  a  council,   consisting  df  all  the  headmen  of  the   di^  trir-t,  should  meet  the 

magistrate  twice  a  year  for  the  purpose  of  reporting  the  state  of  matters  in  the 
locations  and  that  onco  a  year  a  meeting  should  be  held  for  tlie  purpose  of 
modifying  old  rides  or  framing  new  iniilos  for  the  government  of  the  commmuty. 

10.  That  people  who  are  already  located  in  kraals  should  bo  disturbed  as  little  as 
possible  in  their  location.  -  . 

11.  That  a  liberal  extent  of  commonage  sliould  be  allowed  to  e^ch  location. 

12.  That  titles  should  be  issued  to  eatdi  T»?8ident  householder.    ■ 

13.  That  no  owner  of  laud  be  allowed  to  let  or  sell  to  Europeans,  and  only  to  natives 

who  may  bo  apj)rovod  of  by  tho  (iovrrmuent. 

14.  That  pounds,  should  be  established  at  central  places. 

15.  That  each  commimity  sliouhl  havo  tho  povi%u'  of  taxing  thcm^ielve^  fnr  locid 
wants,  such  as  improvemc  nts  in  ngTicultriro,  couiitructionof  (lams,  &c, ;  althougli 
this  power  is  not  likely  to  bo  taken  .advantage  of  for  ijomo  time.  , 

I  Imve  discussed  these  snggefrtiims  with  some  of  the  leading  people  of  iny  dis- 
tritt,  and  find  they  meet  with  general  a])proval ;  tho  fact  alone  of  giving  the  people 
BO  much  self-government,  being  in  itself,  decidedly  popuhir. 
9.  My  reply  to  this  is  contained  in  the  previoiLs  answer. 

10.  I  have  known  and  seen  natives  employed  in  road-making,  building  houses,  and 
constructing  watercourses,  and  consider  they  have  taken  an  intelligent  jiart  in  theso 
works.  Indeed,  many  of  these  works  haVc  b'^cn  carried  out  entirely  without  tho 
advice  or  assistance  or  Europeans. 

11.  Tliere  are  few  districts  in  tho  Transkei  suiliciently  advanced  to  have  conceded  to 
them  the  parliamentary  franchise.  I  may  excopt  thi;5  district  and  Fingolund.  If  I 
found  the  peojdo  in  favour  of  tho  franchise,  I  would  concede  tho  privilege  before  they 
formally  asked  for  it. 

12.  I  do  not  think  any  such  fchome  of  self-governmout  woidd  lessen  the>direct 
authoi-ity  of  the  magistrate,  and  therefore  it  would  be  safe. 

13.  My  reply  to  this  is  contained  in  Answer  No.  8. 

14.  I  believe  the  ends  of  justice  wbuld'bo  advanced  in  theso  tenitorios  if  natives 
were  associated  in  its  administration  cither  as  assessors  or  jurors.  By  making  them 
assessors  or  jurors  you  supply  what  has  been  taken  away  from  the  councillors  in 
abolishing  tho  power  of  tno  chiofs.    During  tho  whole  of  my  official  career,  I  have 
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mndo  constant  uso  of  tliose  assessors,  and  found  that  tkoy  gave  mo  a  powerful  in- 

lluonce  over  the  people,  besides   rendering  great  assistance  in  the  administration  of 

justice. 
15.  With  reference  to  divisional  councils,  I  would  recommend  nothing  more  than 

what  I  have  indicated  in  reply,  No.  8. 
IG.  I  do  not  consider  tlie  people  sufiiciently  advanced  to  justify  the  establishment  of 

school  boards. 

1 7.  Some  native  laws  and  customs  could  be  made  conformable  with  the  working  of 
the  principles  suggested  in  the  preceding  questions. 

18.  I  think  the  natives  would  not  approve  of  a  regulation  for  their  villages  requir- 
ing tliem  to  observe  the  customary  laws  of  streets,  nor  could  the  old-fashioned  round 
hut  bo  successfully  interdicted  at  present. 

19.  With  the  view  of  encouraging  the  building  of  better  houses,  I  think  it  would 
be  wise  to  limit  the  rate  payable  on  good  square  houses  in  native  villages  to  the 
same  amount  charged  upon  huts. 

20.  I  M'ould  not  recommend  the  Government  to  adopt  a  system  of  making  loans  of 
money  to  natives  for  any  purx)ose,  except  in  the  manner  suggested  in  my  reply, 
No.  16,  on  Innd  tenure. 

21.  1  would  recommond  the  institution  of  direct  prizes  in  money  to  natives  wliose 
houses  slinll  rcnc.li  a  tixed  standard  in  style  oud  c«i»a(*ity. 

22.  Natives  liave  njipreciated  the  objects  of  agricultural  societies.  The  shows  held 
liore  have  l)pen  remnrknbly  good,  end  have  stimulatcKl  improvement  in  agriculture. 
]  f  the  C»ov(»niinent  wore  more  directly  concerned  in  tlie  establishment  of  agri- 
r  iiltural  RociptiPs  and  .»-hows,  by  oilering  jirizos  in  the  shape  of  sujicrior  seed  grain, 
I  1 1 tlo,  Hud  money,  this  alone  would  lead  the  natives  to  take  u  more  active  iutere^ 
in  them. 

23.  The  sale  of  s]>intuon8  liquors  in  the  territories  beyond  Uw  boundaries  of  the 
Tolony  should  most  decidedly  be  prohibited,  and  houses  for  the  s.nle  of  liquors  to 
]*iUropeans  oven  should  not  be  allowed  beyond  the  precincts  of  the  magistracy; 
otherwise,  notwithstanding  penalties  inficted,  they  will  sell  brandy  to  natives. 

CHAELH8  J.  LEVEY,  Resident  Magistrate. 


By  Ihc  Rev.  B.  L.  Key,  St.  AuguslIne'S|  Pondomiscland. 

LAWS. 


BsPLtm  TO 
QVIITIOXS. 


1.  I  have  been  living  among  the  Pondomise  tribe  for  the  last  sixteen  years,  in 
constant  intercourse  wim  thenii  both  previous  to  their  coming  under  Government  in 
1873,  and  since. 

2.  The  natives  observe  the  customs  handed  down  by  their  ancestors,  which  are 
rarely  if  ever  altered  or  modified ;  minor  laws  or  regulations  imiKht  be  made  to  suit 
fresh  conditions, — such  as  a  pound  law,  for  the  trespass  of  cattle  in  standing  corn. 
8nch  an  order  would  come  as  "  the  word  of  the  chief,"  but  he  would  al^vavs  act  wiili 
his  councillors ;  the  common  people  would  have  nothing  to  say  in  such  matters. 

3.  The  chiefs  are  the  nltmiate  declarers  of  the  mw.  An  old  man  might  be 
appealed  to  for  a  precedent  within  his  memory,  or  one  that  he  could  quote  from 
tradition ;  but  such  precedent  would  have  to  be  given  with  names  and  details  to  have 
any  weight.    1  have  never  heard  of  any  written  laws  among  natives. 

4.  1'he  natives  do  make  a  distinction  between  offences  or  crimes,  and  civil  rights 
nnd  obligations.  The  distinction  being  that  certain  cases  can  only  be  decided  by  the 
( hief,  which  I  would  call  criminal ;  these  are  described  as  being  an  injury  done  to 
tluf  chief.  Thus,  murder,  manslaughter,  eriniinal  negligence  with  death,  or  personal 
injury  enMiing,  would  be  a  crime  against  the  chief,  and  can  only  be  puniahed  by 
liiiii.  Ah  even  if  the  individunh)  were  to  attempt  to  compound  such  by  private 
nrra  11  foment,  sucli  arm iigi'ment  would  not  prevent  the  chief  from  stepping  m  and 
df.^ninuding  n  ihie,  **  i.si/i,"  as  if  no  arrangement  had  tnken  place.  Hence  injuries 
to  th<«  }>erson  nro  treated  ns  (crimes  against  the  chief,  and  when  so  treated  and  paid 
SitTf  no  (ivil  action  is  ^vossible,  nor  can  the  sufferer  or  his  friends  claim  any  part  of 
tlie  tine.  Thev  have  u  proverb  which  i)recludes  thus : — "  No  man  can  eat  his  own 
bh.'od." 

Criminal. 

6.  "Wliat  I  would  call  crimes,  among  the  natives  ore  personal  injuries.    (a)[Uurder, 

ill  its  most  agt;;ravated  form,  is  very  rare,  except  jyerhaps  in  cases  of  poison- 
ing, wliifli  i.i  cither  visited  on  the  wrong  person,  or  i>nsfied  over  altogether,  from  the 
inability  of  tlie  natives  to  detect  poisoning.  The  deliberate  murder  of  a  man  would 
bo  puniftlicd  by  a  very  severe  fine,  inflicted  on  the  murderer  and  his  family  and  clan. 
Alth'»ug]i  a  man  is  often  killed  for  witchcraft   without  the    orders  of  the    chief, 
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and  tho  murderer  is  raoroly  ordered  to  pay  a  small  fiao,  whicli  ho  pays  out  of  the 
murdered  man's  cattle,  which  lie  g^eneiully  appropriates  at  the  time  of  the  murder. 
(*)  Homicide,  or  death  ensuing  in  a  fight  or  quarrel,  irithout  malice  prepense,^  is 
X)unishod  by  a  line  of  about  ten  head  of  homed  cattle,  which  are  called  the  **  isizi," 
and  are  the  property  of  the  chief,  (c)  Personal  injuries — a  wound  or  a  blow  are 
punished  by  a  proportionate  line—'*  isizi,"  also  the  property  of  the  chief. 

Tlief ts  I  divide  into  two  sorts,  robbery,  aggravated  theft,  which  is  a  crime,  and 
petty  theft,  which  can  be  comx>ounded,  or  settled  by  private  arrangement.  Thus,  if  a 
man  opens  his  neighbour's  kraal,  and  drives  out  his  cattle,  he  can  be  killed  if  taken 
with  the  cattle,  and  nothing  would  be  said ;  and  if  he  was  a  known  thief,  he  would  be  in 
danger  of  being  killed  in  cold  blood  by  oider  of  the  chief,  such  a  man  being  beyond 
the  pale  of  humanity.  All  thefts,  however,  can  be  compounded,  though  in  a  great 
robbery  of  cattle,  or  burglary  in  a  white  man's  house— for  which  a  heavy  fine  is 
obtained  by  tlie  owners  of  the  property — ^the  chief  would  probably  demaml  a  share. 

A  petty  theff,  such  as  a  sheep  stolen  from  tho  veldt  and  slaughtered,  is  generally 
compounded  and  nothing  more  said.  The  fine  in  cases  of  theft  is  in  proportion  to 
the  amount  stolen,  and  is  always  mitigated  when  the  prox>erty  is  forthcoming.  Petty 
theft  is  treated  as  a  civil  matter. 

High  Treason,  in  which  I  would  include  all  direct  injury  to  the  chief,  and  his 
property  as  chief,  and  infringement  of  his  prerogative,  as,  speaking  ill  of  the  chief 
publicly ;  contravening  his  orders,  by  eating  green  food  before  the  time,  or  reaping 
before  the  time  he  may  have  fixed  ;  insults  offered  to  his  messengers ;  injury  done  to 
another  man's  war  gear,  which  is  considered  the  chiefs  property,  in  a  speiial 
manner ;  au  attempt  to  bring  a  charge  of  theft  against  the  chief's  immediate  fol- 
lowers. All  these  would  be  punished  by  a  fine  more  or  less  heavy.  Se<luctiou  of 
the  cLiof's,  or  his  near  relation  s,  daughter,  would  be  treated  as  a  special  offence,  and 
visited  very  heavily  on  tho  offender  and  his  clan. 

Adultery  is  paid  for  as  a  robbery  or  theft  rather  than  as  a  crime. 

Indeed,  I  aui  inclined  to  think  that  the  idea  of  a  crime  is  wanting  in  the  Kafir 
mind.  All  offences  may  be  resolved  into  civil  offences,  to  be  paid  for  not  so  much 
by  a  fine  as  by  damag«  s. 

Damages  to : — (I.)  Individuals  as  in  theft  and  adultery ;  (2.)  Tho  chief,  as  in  tho 
matter  noted  above.  We  might  say  they  considered  it  a  crime  perhaps  where,  in 
extreme  coses  of  theft  or  in  witchcraft,  the  offender  was  considered  beyond  the  pale 
of  humanity,  and,  therefore,  killed,  as  a  wolf  might  be,  without  questions  being 
asked. 

Though,  as  above,  I  have  attempted  to  classify  cases  as  criminal  and  civil, 
according  to  English  and  civilised  usage,  I  doubt  much  if  such  distinction  will  hold 
good ;  and  am  quite  sure  tliat  there  is  no  such  distinction  in  the  mind  of  th« 
natives.  Tho  onl}'  dizlinction  in  their  minds  is,  whether  the  injury  is  done  to  tho 
chief  or  to  a  private  person. 

Thus,  many  an  injury  to  the  person  is  punished,  and  severely,  which  would 
simply  pass  as  an  accident  among  us ;  and,  on  the  other  hand,  probably  any  theft 
may  be  paid  for  (compounded)  without  any  reference  to  the  chief. 

That  iheve  is  no  di'titic'.ion  in  our  sense  between  civil  and  criminal  cases,  I 
argue  from  the  fact  that  there  is  no  difference  made  when  entering  a  suit ;  in  fact, 
it  may  pass  iii  the  course  of  the  suit  from  one  to  tho  other,  without  any  fresh  suit 
being  entered,  according  to  the  evidence ;  henoe  tho  difiiculty  of  recovering  by  civil 
suit,  whou  judgment  has  been  given  that  a  man  is  a  thief;  the  native  cannot  under- 
stand that  two  cases  can  be  entered  on  the  same  matter, — one  viewing  it  as  a  crime, 
the  other  as  a  civil  ease.  Under  the  native  law,  the  judgment  against  a  thief  carries 
with  it  tho  recovery  of  the  goods  lost  or  their  value,  togetlier  with  a  fine  ;  and  if 
recourse  has  been  had  to  tlie  chief,  the  court  fees,  messengers,  &o.,  have  to  be  paid 
out  of  this  ;  so  that  wlioro  the  phiiutiff  is  a  stranger,  or  a  member  of  another  tribe, 
and  tho  dofoudant  is  a  favourite  of  tho  chief,  the  plaintiff  does  not  carry  away 
with  him  all  his  i)r()])erty,  even  though  judgment  is  given  in  liis  favour, — some  of 
it  goes  to  pay  costs,  tho  fine  infiictcd  not  covering  these.  Hence  it  is  tliat  people 
always  avoid  having  reeoui-so  to  the  cldef  in  cases  of  theft,  but  prefer  getting  their 
property,  and  a  moderate  iine,  by  dint  of  liard  talking. 

But  much  more  arc  tlic^-  inclined  to  do  so  under  Colonial  law,  as  at  the  magis- 
trate's ofllco  they  rarely  got  even  t}icir  own  proi>erty,  and  never  any  of  the  fine  ;  so 
tluit  tlioit  c;isos  among  u^itivos  are  gouerally  settled  without  tho  aid  of  the  magis- 
trate, and,  imleed,  are  carefully  concealed  from  him. 

I  du  not  see  any  evil  likely  to  follow  the  retaining  of  tliis  custom  of  settling 
such  cases,  even  when  stock  of  considerable  value  is  taken,  es^KJcially  where  local 
native  courts  are  recognised.  I  think  the  evil  consequent  on  concealing  such  matters 
far  outweighs  any  seeming  irregularity.  I  consider  the  habit  of  concealment  and 
underhand  pra<;tico  to  be  the  source  of  a  great  deal  of  evil ;  and,  I  think  that  when 
wo  make  the  natives  conform  to  our  wavs  and  customs,  and  laws  before  our  magis- 
trates, we  aru  bound  to  allow  them  to  follow  their  own  as  far  as  we  can,  especially  if 
it  is  impossible  to  alter  the  Colonial  criminal  law,  which,  I  believe,  makes  no  i»rovi- 
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b'.ou  for  tlic  roeovory  of  tlio  Ifis^t  proporty, — a  civil  action  Loiiij^  noctc.ssnry.  This  I 
oousidcr  is  iinKrli  miwhinlMstoofl  l>y  iiativf^R.  Tlio  plaiutiff  could  nlwayr*  lia%e  the 
.o|)tion  of  taking  the  cho  before  tlio  magistmte.  Cases  of  iiijmy  to  tlio  J>er80u  will 
Uiiturally  go  to  llie  iii5igistraio  as  ropi'(»seutative  of  llio  (laceu. 

7.  1  Iciiinv  of  no  p(njilli<»y  lor  any  of  tlio  niisdemcrauoiirri,  ti-espass  excepted, — ^tres- 
par,^,  that  ir<.  on  standhii*-  corn.  TIio  penalty  varios  very  much;  among  ueighlmurs 
it  is  t2^cnor:tUy  ovorloolvivl ;  iadf^ed,  nio.st  chief. s  will  not  j>iTo  judgnieut  in  cases  of  this 
sort,  and  tliis  lias  ofti.'n  bom  the  cau.st5  of  qnaiTols  and  lights. 

8.  Tinin'isoiniiont  or  ih'"!>infi:,  or  both,  for  thoft  when  the  case  comes  before  the 
magistrate,  the  lower  local  courts  being  only  allowed  to  inflict  a  fine  accoitliiig  to  a 
scale  in  proportion  to  the  ^'aluo  of  the  i>ix)porty  stolen.  Notorioos  thieves  should  be 
dealt  with,  if  not  by  hanging,  ceiiainly  by  transportation  for  life,  or  for  a  long 
tonn  of  years. 

9.  The  tribunal  is  the  chief *b  coui-t,  consisting  of  himself  and  councillors,  and,  in 
any  special  case,  some  one  or  two  of  known  weight  or  acuteness  are  summoned.  The 
accused  is  summoned^  by  mesi?t»nger,  and  his  accusers  also.  The  accusers  state  their 
case.  They  are  queslioucd  by  the  coimcillors^  the  latter  questioning  first  one  side 
and  then  aiioflior,  whc'Jicr  tlie  accused  or  witnesses,  attempting  to  break  down  the 
fetatements  of  one  or  the  otlitn* ;  the  chiof  all  the  time  listening,  and  asking  an  occa- 
sioniil  question.  Tlie  verdict  is  a  subject  of  a  consultation  between  the  eliief  and  his 
councillors,  and  is  ^^iven  by  the  chief,  who,  sometimes,  but  not  always,  states  at  the 
paiTio  time  the  amount  of  cattle  to  be  paid :  these  have  to  be  sent  for  to  the  village  of 
the  coudemiiod  pni-i}-,  and  olten  consume  both  time  and  talking  before  they  are 
given  up. 

!Many  cases,  especially  those  of  offences  against  the  chief,  and  cases  of  violence 
w  here  tlio  pniicipal  actors  are  well  known,  are  not  talked  at  all  at  the  chief's  place, 
but  meshongeis,  ^'iniisiln,"  are  sent  to  the  village  of  the  offender,  and  demand 
(attlo  in  payment  for  the  offenco,  going  day  after  day  until  the  chief  considers 
cnougli  has  been  pnid. 

11.  I  should  say  hearsn)*  evidenoo  is  not  received;  the  evidence  of  all  persons,  of 
whatever  sex  or  age,  bears  weiglit  in  propoilion  as  tlio  witness  can  stand  cross- 
examination  without  breaking  down. 

12.  Torture  is  never  used,  except  in  one  sort  of  trial,  that  of  persons  accused  of 
witehci'aft ;  the  whole  of  which  in'oceeding  is  utterly  inconsistent  with  justice. 

13.  I  am  not  aware  that  the  giving  of  false  tpstimony  is  directly  piuiislied  ;  it  might 
.  be  the  occasion  for  an  action  ;  but  would  be  nearly  sure  to  cause  the  failure  of  the  side 

on  which  it  was  produced,  ipsio  facto, 
14;  Fines  are  mostly  the  propei-ty  of  the  messengers ;    blood  money  is  the  special 

property  of  the  chief. 

15.  In  cases  of  heavy  fines,  when  a  man  is  what  is  called  "  eaten  up,"  a  part  of 
the  fine  is  often  restored,  to  stail:  him  again. 

16.  I  am  not  aware  that  there  is  any  such  thing  as  prescription  among  the  natives. 

18.  As  I  have  stated  above,  I  think  that  theft  might  be  tried  by  petty  courts  or 
village  councils. 

19.  In  all  (or  most)  eases  headmen  would  be  used  as  assessors,  and  be  consulted 
before  giving  a  decision,  and,  I  believe,  with  very  great  advantage ;  such  a  mode  of 
procedure  would  temper  very  much  the  objections  at  present  held  by  many  natixes 
to  our  courts.  I  do  not  think  they  should  in  any  case  return  a  verdict  ;  such  a 
proceeding  would  be  contrary  to  their  own  notions. 

21.  I  think  circuit  courts  would  be  of  use,  if  some  such  could  bo  arranged.  Asa 
rule,  I  have  noticed  that  the  people  are  not  by  any  means  satisfied  with  the  fairness 
of  our  magistrates*  courts.  This  is  partly  prejudice  of  colour ;  but  it  is  aLso  more 
owing  to  their  dislike  to  the  manner  of  examination,  viz.,  by  the  magistrate  alone. 
This  would  bo  much  modified  by  assessors,  as  above  recommended  ;  aJao  a  circuit 
court  being  held,  would  be  a  corrective,  as  the  judge  being  a  stainger,  no  one- 
sidedness  or  partiality  would  be  possible. 

22.  I  would  allow  all  civil  cases  to  be  tried  by  the  chief  or  headman,  with  his  recog- 
nised council,  subject  to  an  appeal  to  the  magistrate. 

23.  Collective  responsibility  is  a  good  principle.  It  applied  formerly  in  the  follow- 
ing cases,  especially : — 

(1.)  Of  theft,  where  the  thief  is  known,  the  fine  was  made  up  by  his  relations.  Here, 
if  there  is  any  hardship,  it  ctm  be  avoided,  as  above  recommended,  by  recourse 
to  the  magistrate,  and  the  thief  made  to  suffer  in  person. 

(2.)  In  cases  whore  the  plaintiff  belonged  to  another  tribe,  and  was  unable  to  cany 
his  case  to  the  chief  of  that  tribe,  ho  would  seize  the  proi>erty  of  the  first  man 
he  met  belonging  to  that  tribe,  and  make  him  responsible  for  tho  fault  of  his 
fellow  clansman.  This  is  out  of  date  now,  as  justice  can  nearly  everywhere 
be  obtained. 

(3).  In  cases  of  seduction  of  tho  chiefs  daughter,  this  was  alwa^-s  visited  oa  the 
whole  clan  of  the  defender.  Chiefs  now  would  be  treated  as  ordinary  folk  pro- 
bably. 
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24.  (4.)  Spoor  cases.  Hero  tlie  principle  is  still  most  vtiluaLle.  T^Hien  a  spoor  case  is 
liiiJ  oil  a  (Ustnct  or  location  as  ha  vino;  failed  to  pafis  it  on,  the  most  vigorous 
efforts  \vill  bo  made  to  find  out  wliere  tlio  property  really  is ;  this  amounts,  of  course, 
to  clearing  them  of  the  guilt,  unless  fcliow  u  to  Le  in  complicity  by  other  evidence. 
It  is,  I  believe,  on  the  Nvane,  because  it  is  in  oppositio]i  to  European  ideas  of  justice. 
The  consequence  is,  the  people  do  not  caie  to  pass  on  a  sj)oor  ;  they  make  excuses, 
thinking  they  will  shield  others,  aiid  yet  be  oxemi>t  themselves.  I  think  it  is  a 
most  important  means  of  protection  to  proporty. 

26.  In  collecting  a  fine,  time  would  be  given,  and  it  would  be  collected  in  the 
native  way,  tlie  headman  and  his  couiieil  buing  res2)onsible. 

27.  As  I  have  said  above,  I  think  tlieit  might  bo  tried  by  the  chief  or  headman, 
with  his  coimcil. 

28.  I  am  against  putting  down  native  customs  by  penal  measures,  where  they  do 
not  outrage  public  decency.  If  circumcision  wore  carried  out  strictly,  the  boys  being 
kept  in  sti'ict  seclusion,  as  they  are  supposed  to  be,  there  is  no  harm  in  it.  Perhaps 
the  *'  intonjane  '*  dance  might  be  forbidden,  but  still  the  grossness  would  remain  in 
private.  Moral  teacliing  and  religion  are  tlie  only  really  efficient  means.  If 
magistrates  set  theii*  faces  decidedly  against  these  practices,  it  would  be  a  great 
assistance  to  the  teaching  of  missionaries. 

29.  I  do  not  see  the  necessity  for  a  cviminnl  code  for  natives :  deeds  of  Violence 
might  bo  treated  as  in  the  Colony  ;  theft  has  been  already  mentioned  and  disiK)sed  of ; 
otlier  crimes,  as  they  became  freqii-nt  from  the  growth  of  ci^-ilisation,  would  be  treated 
as  in  the  Colon  v. 

Apx)eals  sliould  alwaj's  be  pl.'adt-d  afresh,  and  not  bo  merely  a  review  of  the 
evidence,  this  alwavs  fails  to  saLi^  fv  the  natives. 

I  should  say  the  custom  lately  introduced,  that  all  punishments  beyond  a 
certain  magnitude  await  the  appr..1.'ati'>u  oi  the  chief  magistrate  is,  a  bad  one.  Let 
the  punishment  fall  quicldy  and  l;e  over. 

30.  I  have  generalh'  noticed  a  v.ilb'n guess  nmc^ng  natives,  when  at  law  with  a  white 
man,  to  have  the  trial  according:  to  tlit^  cust(/ms  o!  the  latter. 

34.  There  are  such  obligalipui^.    In  cares  of  injury  to   the  person,  the  person  so 

injured  can  claim  notliing  as  we  liave  seen.  In  ca.«^es  of  injury  to  property  from 
negligence,  &c.,  claim  can  be  mv.Civ  by  an  aclion  brouglit  either  at  the  village  of  tlie 
defendant  or  before  the  chief. 
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4.  I  do  not  think  polygamy  has  diminished  among  the  heathen.  Polygamists  are 
obliged  to  separate  from  some  of  their  wives,  keeping  one  only,  when  they  wish  to 
become  members  of  the  Church.  I  think  this  is  the  universal  practice  in  the  various 
Christian  bodies. 

5.  Many  natives  are  monogamists, — I  should  say  many  from  choice,  for  many  are 
so  who  have  the  means  of  marrying  more  wives. 

6.  The  cattle  paid  as  '*  ukulobola  "  are  clearly  not  a  settlement,  as  the  woman  or 
her  children  cannot  ever  expect  to  gain  any  Ix^neiit  from  them.  They,  i.e.,  women, 
are  property,  undoubtedly,  in  tlie  fconse  that  cattle  are  paid  for  them ;  but  they  are  not 
property",  inasmuch  as  they  liave  rights.  It  is  not  a  sale  because,  if  a  woman  is  ill- 
treated,  she  has  redress  by  going  liome  to  her  father,  ami  her  husband  has  to  pay 
more  cattle  to  recover  her. 

A  woman,  especially  the  first  or  great  wife,  lias  riglits.  The  cattle  of  her  house, 
while  her  children  are  minors,  (»annot  Ijo  meddled  with  without  her  leave  or  consent ; 
hence,  if  her  husband  wishes  to  marr}-  another  'vvifo,  the  first  has  her  say  in  the 
matter,  and,  strictly  speaking,  he  cannot  marry  the  second  with  the  cattle  of  tlie  first 
house  without  the  leave  of  the  first ;  if  lie  does  f^o  the  second  will  have  no  status,  and 
her  children  probably  no  inheritance. 

7.  I  should  say  women  are  not  generallj'  consiJted  as  to  their  future  husbands. 
There  is  a  good  deal  of  coniimlsion  used, — force  in  Fome  cases.  At  present,  how- 
ever, I  doubt  much  if  any  good  would  ari.-e  from  meddling  with  this,  the  girls  would 
hardly  appreciate  the  motive.  There  is  so  much  grossness  and  immorality  amongst 
young  people,  when  heathens,  and  so  much  li})erty,  that  veiy  imwise  matches  would 
be  mado ;  these  connexi(»ns  are  broken  by  a  little  wholesome  authority  on  the  part  of 
the  girFs  father.  Perhaps  a  line  might  be  drawn  in  cases  of  gieat  disparity  of  age 
or  manifest  unfitness  in  the  match,  or  to  prevent  actual  cruelty,  which  does  occur. 

8.  Women  do  a  great  deal  of  the  work.  Amongst  the  Pondos  and  Pondomise, 
however,  as  among  the  Pingoes,  agriculture  is  the  duty  of  oil,  men  and  women. 
Now  that  ploughs  are  introduced,  the  men  do  all  the  ploughing,  the  women  coming 
in  at  the  weeding  time.  They  ore  not  forced  to  work,  they  do  so  as  a  matter  of 
course  ;  though,  certainly,  they  do  more  than  is  good  for  their  health  and  strength, 
as  mothers. 

11.  I  know  of  no  limit  to  the  niimber  of  wives;  an  old,  rich  man  often  marries 

young  women. 
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13.  A  divorce  takes  place  occasionally  for  adultery  on  the  part  of  the  wife,  for 
extreme  jealousy  or  bad  temper,  or  laziness  even.  The  cattle  are  sometimes  returned, 
but  not  when  there  is  a  family,  which  remains  the  property  of  the  husband.  A 
woman  can  claim  separation  for  continued  cruelty  ;  if  she  claims  it,  then  the  cattle 
would  be  restored  probably,  unless  she  left  behind  her  three  or  four  children. 

14.  There  is  jealousy ;  and  I  believe  the  women  would  prefer  to  bo  the  only  wives 
of  their  husband ;  but  they  are  not  unwilling  that  he  should  marry  again  when 
they  are  past  bearing  children. 

15.  I  should  say  the  cattle  pass  absolutely  to  the  father. 

16.  Such  a  case  may  and  does  occur,  but  it  is  not  I  think  the  real  custom  of  the 
natives  which  is  i)roporly  like  the  Jewish  Levirate  marriage.  They  consider  tliat  to  he 
the  most  fitting  course. 

17.  I  do  not  see  that  we  can  ignore  these  customs. 

18.  I  think  that  in  the  case  put  (in  18)  the  difficulty  would  be  got  over  by  the  girl 
claiming  protection ;  her  i)er8onal  liberty  in  extreme  cases  might  be  protect od  against 
her  father  even ;  but,  in  the  case  put,  the  contract  is  not  complete  until  the  girl  is 
handed  over.  We  need  not  complicate  matters  by  bringing  in  our  ideas  of  a  contract. 

19.  I  fail  to  see  that  punishing  bigamy  would  be  a  hardsliip.  When  the  man  has 
promised  in  the  most  solemn  manner  to  marry  but  one  wife,    punish  him  for  i>erjury. 

20.  I  do  not  understand  what  is  meant  by  training  and  rearing  a  girl  as  an  ai-ticle  of 
sale.  They  are  trained  and  reared  for  mamago,  no  doubt.  I  shoidd  object  to  the 
words,  **  circulating  medium,"  as  applied  to  girls,  as  they  pass  from  one  relation, 
that  of  daughter,  to  another,  that  of  wife  ;  and  this  but  once. 

21.  I  think  the  dilRculty  of  getting  labour  to  arise  from  other  causes;  chiefly  the 
extreme  ease  with  whicl I  natives  can  win  the  necessaries  (f  life,  owing  to  those 
necessaries  being  so  few  to  begin  with,  and,  such  as  there  are,  obtainable  readily  from 
tlio  land,  f'.^.,  from  cattle  and  agritulturo. 

22.  I  believe  a  marriage  is  valid  when  cattle  have  been  i>aid,  "  ukulobola,"  and 
accepted. 

23.  The  woman  mu;itbe  formally  handed  over  by  a  mama ge  party  ('*  uduli,")  going 
to  the  bridegroojn's  village  ;  an  ox  is  killed,  and  the  cattle  paid  are  the  seal  of  the 
contract,  What  is  called  '*  imistsliato," — which  consists  of  tlie  bride  bringing  pi csents 
to  her  new  relations,  from  lier  homo,  and  a  dance  and  the  slaughter  of  an  ox  is 
not  necessary  ;  the  children  would  inherit  without  such. 

24.  I  think  such  a  court  of  arbitration  woidd  be  very  useful.  It  may  be  easily  formed 
by  the  aid  of  native  assessors.  I  think  those  practices  mu^t  be  recognised  in  some 
way. 

25.  By  native  law  the  eldest  son  only  inherits  in  each  of  two  houses.  Thus,  a  man 
marries  two  principal  wives.  The  first  is  the  great  wil'e  (except  in  tlio  caso  of  tho 
great  chief).  Tlie  secon  1  tho  riglit-liand  wife.  The  rigLt-liand  wife  has  cattle  given 
for  her  use  and  lier  cliildron's,  by  leave  and  consent  of  the  great  wife.  These  arc 
the  heritage  of  her  oldest  sou.  Ikit  if  this  second  wife  has  been  paid  for  '*  lobola"  by 
cattle  taken  from  the  gicat  hourc,  and  not  from  the  man's  father's  cattle,  which  is 
the  rule  if  he  is  still  living,  tlie  eldest  daughter  of  the  right-hand  house  becomes  tho 
propertj'  of  the  gi'cat  liou.so,  i.e.,  tlie  cattle  paid  for  her  on  mamago.  Other  wives, 
as  the  third  or  fourth,  have  no  independent  status.  They  are  sen-ants  to  one  or 
otlier  of  the  first  two,  according  as  they  were  paid  for  by  cattle  from  ono  or  the 
other.  Thus,  the  third  belongs  to  the  gieat  house,  and,  si:c  cssion  failing,  hereon 
woidd  succeed  before  the  son  of  tlie  right-hand  house,  who  has  his  own  inheritance. 
Cliiefs  set  up  other  lioiises,  and  endow  tJieni,  but  such  a  priutice  is  iiTcgular. 

20.  I  think  tho  native  lu'.v  of   inheritance   perfcclly   snitaMe  to  them.     I  do  not 

know  anything  of  the  Act  alliulod  to  or  its  working;  but  I  si lould  imagine  tho 
**  duty  "  required  would  be  disliked  by  the  natives,  and  they  would  settle  matters 
among  themselvo?.  They  innch  prefer  doing  so,  as  they  think,  and  rightly,  that  we 
fail  to  understand  their  ways,  however  much  wo  may  Axish  to  do  so.  I  still  think 
much  may  be  done  by  the  help  of  native  assessors. 

31.  I  think  it  is  a  fair  statement,  substituting  the  word  '*  children"  for  "pro- 
perty." I  think  we  have  no  right  to  call  them  what  they  do  not  call  them.  They  are 
not  property,  as  we  have  seen  ahovo,  because  they  have  lights.  A  woman  cannot  be 
killed  by  her  husband,  he  would  be  liable  to  be  punished  severely  ;  and  sho  has  her 
say  in  fnmilj-  niatteis.  It  is  tiue,  ^ho  cannot  h.old  ])ropei-ty  stiictly  ;  she  holds  it  for 
lier  children.  They  are  called  children,  and  tliey  iio-d  that  portion.  There  is  no 
doubt  that  the}'  hold  a  higher  position  among  civilised  and  Chnstian  natives.  And 
as  we  raise  the  nation  by  such  a  haven,  so  will  their  i^osilion  improve ;  but  I  do  not 
see  that  mo  can  help  taking  them  as  they  are,  legislating  for  thim  as  they  are,  and 
quietly  encourageing  th^m  to  iniprov(». 

Practically,  although  women  have  to  work  hard,  their  portion  is  not  a  bad  one; 
they  are  not  slaves.  It  is  as  good  as  that  of  poor  women  in  England  among  the 
agricultural  population. 

32.  They  are  much  attaclicd  to  their  customs  ;  or,  rather,  I  should  say,  their  customs 
are  part  of  themselves  ;  they  cannot  imagine  any  others.     They  do  not  vary. 
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33.  Christ ian  man*iages  are  frequent.  I  am  not  aware  that  civil  mariiages  before 
magistrates  is  common  ;  it  would  bo  well  to  encourage  it  amongst  heathen. 

34.  A  Cliristian  marriage  excludes  all  other  wives  ;  arrangements  have  to  be  made 
for  the  support  of  such,  if  previously  married  according  to  native  law. 

47.  But  I  think  this  ought  to  mako  no  difference  in  the  succession.  The  native 
marriage  is  a  mamage,  and  entails  resj^onsibilities  on  the  husband,  though  different 
from  those  in  Christian  marriage.  I  would  not  re-marry  a  man  and  woman  who  had 
already  been  married  by  native  custom  ;  I  would  bless  the  imion  when  they  became 
Christians. 

48.  I  would  punish  it  as  perjury  by  a  specified  fine,  as  I  have  said  above. 

41.  Polygamy  among  the  natives  is  the  outcome  of  wealth,  it  is  the  form  of  luxury 
which  a  rich  Kafir  indulges  in,  and  the  only  one ;  in  no  other  respects  does  he  differ  in 
his  household  arrangements  from  a  poor  man.  But  we  have  seen  that  the  arrange- 
ments belong  to  a  fixed  plan.  The  cattle  belong  to  certain  houses,  wives,  and 
children,  and  cannot  lightly  be  meddled  with  ;  all  goes  on,  even  the  smallest  detail, 
on  a  fixed  plan  and  custom  to  which  the  owner  is  a  slave  ;  he  cannot,  therefore, 
break  throiif^li  tlio  old  ways,  oven  if  ho  wishes  to,  and  so  it  is  a  great 
obstacle  to  civilisation.  I  do  not  know  any  arguments  advanced  in  favour  of 
polygamy. 

42.  I  do  not  think  Christianity  has  diminished  polygam}'  among  the  heathen. 
4i^.  An  miinurricd  womnnis  biiiiply  a  child. 

44.  I  do  n  )t  think  wo  can  mfjlUo  by  logislatioii  with  pjlygamous  marriages;  wo 
sliould  tacitly  r.cc^'pt  lliciii,  h'gali.so  them  as  fur  as  possible  by  means  of  native  courts 
or  nssc.-^sois  to  iiuigistratos ;  and  try  and  raise  tlio  people  b}'  religion  and  good 
j^ovcrninont  to  Ixittcr  tliiiigf*,  not  cxpf»ctiug  tlio  poople  to  give  up  their  customs  and 
bo  able  to  change  thoir  modes  of  living  and  thouglit  in  a  few  years,  or  even  in  one 
or  two  gencrati'>ns. 

45.  Tlio  Fuccossion  cannot.  I  bclicvo,  be  altered  of  a  native  ;  he  can  mako  presents  to 
iho  youn;;or  sons  in  his  iil'etinio,  in  the  presence  and  witli  the  consent  of  tho  eldest. 

A  ehiel's  sueeesMon  can  be  altered  by  a  meeting  of  the  tribe  ;  for  some  definite 
cause. 

I  do  not  think  t(\stamentaiy  disposition  would  bo  appreciated  or  valued  by 
natives  at  ])rosent. 

49.  I  think  it  will  bo  fonnd  advisable  that  the  present  native  law  of  inheritance  be 
adhered  to  among  tho  various  tribes,  and  so  witli  regard  to  marriages. 

I  doubt  mucli  if  we  shall  be  successful  in  modifying  native  laws  and  customs. 
**Ukulobohi,"  undoubtedly,  has  its  uses  in  being  a  prevoutativo  to  absolute  license 
between  the  sexes  among  lieathcn  who  feel  the  restraint  of  no  religious  law,  and  very 
iittlo  moral ;  and  it  is  al^o  a  distinct  protection  to  tho  woman  against  ill-treatment  at 
tho  hands  of  Ikt  husT»and,  The  idea  of  a  marriage  £ottlcment  seems  to  me  to  be 
utterly  foreign  to  Kafir  notions. 

*'  Ukulobola'^  will  probably  gradually  disappear,  but  not  yet. 


u2. 


LAND  TENUPvE. 

1.  The  naf  ivos  do  not  understand  tlie  diiTerene(»  between  sovereign  right  and  actual 
ownership;  tho  one,  to  them,  entails  tho  other.  Hence  tho  chief  is  owner  of  iho 
land,  but,  inasmuch,  as  tho  people  sttmd  in  relation  to  him  as  children  to  a  father,  ho 
holds  it  for  the  benefit  of  them,  and,  in  their  view,  this  ownership  of  land  is  tho  pro- 
rogiitivo  of  a  real  chief ;  he  may  be  called  a  diief,  but  unless  he  can  call  the  land  his, 
lio  is  onlv  a  minor  cliief.  8o  the  chief  of  Pondoland  "West  is  not  tho  owner  of  tho 
land,  l>e(auso  not  the  real  successor  of  Faku ;  stiU  ho  would  have  power  over  it 
to  any  extent  short  of  alienation. 

1  am  not  awaro  of  any  tendency  to  abuse  in  tho  matter.  IIo  does  not  leave  it, 
so  he  cannot  rack-rent  his  people;  they  have  the  use  of  it  for  nothing;  he  does  not 
ever  sell  it.  Among  tho  Basuto,  I  believe  he  cannot  alienate  it,  and  he  does  not 
mako  deer  forests. 

2.  I'oundaries,  in  olden  times,mu8t  have  boon  most  vague  ;  thej-  generally  were  formed 
by  sour  grass  mountain  ridges,  of  little  value.  I  think,  if  inquiry  bo  made,  it  will 
be  fouiid  that  they  have  rarely  been  rivers  originally  in  old  times.  A  country,  in 
native  idea,  lioreabouts,  is  divided  into  rivers  great  andsmaU,  and  a  river  means  both 
banks,  i.e.,  tho  basiu. 

4.  Kncroachment  woidd  bo  either  the  occasion  or  tho  consequence  of  war. 

Though  the  chief  is  the  owner,  every  man  has  his  right  in  the  land,  when  an 
Gcco}>ted  or  born  member  of  tho  tribe. 

Kaeh  section  of  tho  count r}*,  i.e.,  river  or  rivers,  has  its  acknowledged  headman, 
who,  with  his  counciUors,  decides  disjmtes  which  come  to  him,  to  whom  spoors,  &c,, 
luivo  to  bo  referred.  But  there  is  a  smaller  sub-division  than  this,  of  villages,  which 
may  consist  of  homesteads  or  kraals,  but  look  up  to  one  man  as  their  head  by 
relationship  or  other  tie.     Ho  has  a  certain  section  of  land  which  falls  to  him  to  dia- 
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tribute  amon^  liis  family.  Tlio  la  ml  is  not  allot  (-j  J  tj  liiiii  by  any  riilr,  but  the 
amount  is  purely  acj-iilout'il,  dcpondin*^  on  tlio  lay  of  tlio  cou u try  reuderiiig  it  con- 
venient for  ai^rieulturo ;  and  a  man  (j;t»noiall y  lias  an  eye  to  this  in  seloctiug^  a  site. 
Each  individual  housplioldor,  i\^.,  inarriinl  mail,  is  allotted  a  plot  by  this  iuforior 
headman,  and  that  is  his  as  loufi^  as  lio  romaius  in  that  village,  but  ceases  to  be  Lis 
immediately  he  rcniov(\^.  and  falls  into  the  use  of  the  "villago.  Grazing  rights  are 
common  to  all  and  equal.  TJio  villaj^o  hoadman  gives  a  place  to  build  a  house  or  a 
separate  kraal.  Disputes  as  to  gard(iu  laud,  or  building,  go  to  the  village  lieadmau, 
and  thence,  if  noeessary,  to  tlio  Ju'adniau  of  that  location  or  .sc?ctiou,  and  thenco  agaiu, 
if  nocessarj',  to  the  chiof.  iSuch  disput'^s  are  civil  suits ;  I  bolievo  there  is  uo  penalty. 
A  new  comer  into  a  district  would  be  given  a  boundary  or  boundniies  to  the 
agricultural  land  for  his  villngo  by  the  chief  or  headman  of  that  part,  or  more 
frequently  perhai)s,  would  be  given  a  place  to  plough.  The  boundaries  would  be 
settled  afterwards  after  a  fair  amouut  of  talking ;  boundaries  are  much  thus  settled 
between  villages. 

5 — 9.  I  do  not  know  anything  of  giving  tides  to  natives  from  my  own  observation. 
My  feeling  is  that  a  native  fails  to  grasp  the  idea  of  individual  property  in  land,  so 
long  as  he  has  the  use  of  enough  land  to  plough,  and  to  graze  his  cattle ;  even  the 
civilised  native  cares  for  nothing  more,  and  understunds  nothing  more  as  to  land. 

10 — 11.  Townships  would  be  uf?<»ful  as  rallying  points,  if  sufficiently  strong.  I  dread 
the  mixture  of  European  farnuTS  and  natives,  from  tlie  disputes  which  arise.  If  there 
are  white  farmers,  let  thc^in  have  a  district  distinct  from  the  natives;  but  I  think  well- 
tried  loyal  natives  would  b(?  quite  as  eltoctive. 

12.  The  fact  of  the  chief  hecoming  a  subject  of  the  Queen  at  once  robs  him  of  one 
great  attribute,  that  of  owner.^hip  of  the  land  that  passes  to  the  Government  with 
all  its  obligations.  The  (Tovemnient  hencefoi-th  holds  it  in  trust  for  the  i)eoplc,  and  it 
ought  to  be  as  inalienable  in  Government  hands  as  it  was  in  the  chief's.  But  the 
chief  still  r< 'mains  the  chief  of  his  people,  and  the  people  cannot  understand  his 
being  removed  ;  the  rehitionshiji  is  as  natural  as  that  of  blood.  So  that  thotigh  the 
magistrate,  or  representative  of  the  Gnvcrument,  is  the  chief  power  in  the  countn*, 
the  chief 's  word  must  be  respected,  and  civil  cases  may,  without  any  injury  to  any- 
one, be  judged  by  him,  and  go  to  the  magistrate  as  appeals.'  His  finding  should  not 
be  ignored,  but  commented  on  and  upheld  where  right,  and  corrected  where  wrong. 
In  this  way  they  will  learn  our  methods. 

13.  They  woidd  thus  be  headmen,  with  recognised  courts;  they  might  send  out 
messengers,  ^'imisila"  to  recover  property  for  suitors,  but  allowed  to  use  no  force. 
So  long  as  the  chief  feels  ho  is  the  inferior  to  the  representative  of  the  Govermnent, 
things  will  work. 

14 — 22.  I  think,  as  I  have  hinted,  I  should  defer  giving  titles;  they  will  come  in  time, 
as  land  becomes  scarce. 


LOCAL  SELV-GOVEENMENT. 

1 .  The  natives  have  a  very  complete  system  of  Government,  exactly  suiting  their 

own  recxuiremenis,  and  one  capable  of  much  adaptation.  The  unit  is  what  I  would 
call  a  village,  often,  indeed  generally,  of  more  kraals  than  one,  though,  generallj. 
the  development  of  one.  Tho  Iwadman  of  the  village  is  usually  a  wealthy  man  of 
some  position,  a  councillor  of  the  chief  probably ;  to  him  is  assigned  the  garden  land, 
and  he  gives  it  to  the  nirmbers  of  his  family,  for  the  village  is  really  a  family,  all 
the  members  being  as  a  rule  r(dated.  Disputes  as  to  the  arable  land  will  bo  settled 
in  tho  village  council,  in  which  (^xery  man  has  the  right  to  speak  :  any  dispute 
would  come  before  the  council  of  men.  If  any  member  has  a  complaint  against  one 
of  tho  same  village,  ho  reports  it  to  llie  men,  and  their  decision  generally  settles 
the  matter ;  if  not  satisfied,  he  carries  it  to  the  petty  chief  of  tho  location  or  district, 
or  to  the  chief. 

A  number  of  such  villages  sifuatod  in  the  same  river-basin,  or  naturally  bounded 
district,  would  fomi  what  1  would  call  a  location  under  a  headman,  who  would  he 
a  petty  chief.  I  mean  by  this,  a  man  of  rank  by  birth,  and  I  think  this  is  important. 
Tho  natives  so  far  do  not  readily  accept  new  men — Government-made  chiefs — ^unless 
men  of  acknowledged  power  and  iniluence. 

3.  These  headmen  or  petty  chiefs  can  settle  cases,  and  send  out  messengers  of 
court  **  imisila"  to  execute  judjjnients,  but  tliey  cannot  use  force.  Anyone,  in 
fact,  who  called  out  an  armed  force  is  liable  to  a  heavy  i>enalty.  They  might  put 
forth  orders  equivalent  to  our  municipal  regulations.  Their  council  com^istsof 
the  village  headmen,  and  tlu  y  would  be  guided  by  the  opinions  expressed  ;  in  case  of 
any  approach  to  unanimity  they  would  not  venture  to  oppose  them. 

4.  The  position  of  homesteads,  and  as  to  the  distribution  of  the  arable  land,  belong 
to  tho  village  community  to  d<  ( id(».  Inrrlng^^nieut  of  grazing  rights,  as  being  • 
matter  likely  to  cause  a  dispute  b(^tween  two  villages,  might  be  decided  by  a  meeting 
of  the  men  of  the  villages  interested,  or  would  go  oefore  the  petty  chief  oar  the  chiet 
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Fet^  thefts,  oi  Bpoors  on  bein^  followed  up,  neoessitata  oalling  together  tlw 
in0D  of  tiie  viUsffe.  A  spoor  coming  into  the  loQatioa  or  distriot  would  go  ttf  tlw 
headmui  of  the  looation. 

In  the  arrangement  ot  a  new  distriot  into  locations  and  TiDages,  U  'Wmld  ba 
neeessaiy  to  prerent  the  breaking  up  ot  clans  into  nuatl  gioapa.  A  clan  can  live 
harmonioni^  togetiier,  where  the  attempt  to  assocnate-  Tillages  of  diflbMttt  olana 
vonldfail.  IsarthiBtoeoonomisetheland.  In  mission  statioas,  when  tiie  people  ooma 
from  other  motiTes,  the  formation  of  a  eoimcil  wotild  be  moie  di&idt)-  thoo^ 
dMsrable,  and  indeed  necessary.  -' 

9.  Snoh  iMadmen,  with  their  council,  either  of- the  nnallev  Tillage  eoaiuwalt7  or  of 

die  pet^  citief  of  the  location,  should,  in  m;  opinion,  be  neo^idsM  and  MiliMd. 
Thaj  would  form  a  readr-mside  council  for  the  m^^stnte,  which  wotdd  oaM^  Teiy 
gnat  ireif ht ;  and,  wheuier  for  municipal  councils  or  nbool  boards,  or,  ftgam,  fOT 
mwoswa  m  dvil  or  eriminal  cases,  woola  be  madh  more  workable  thaH  any'rfttnniA 
to  giro  thorn  our  imiitutions  in  the  shape  of  reproMstation. 

I  doubt  much  if  thejr  woold  yet  appreciate  being  represented  in  tiw  Oolonial 
Patliamerat. 

18.  T  do  not  see  how  the  magistrate's  anthorit;  oonU  beleasai«d.  .Hi4aeli|  would 

oany  the  more  weight,  as  being  backed  by  their  own  pr&dpal  men.    ' 

IS.  X  do  not  know  the  Ceylon  system.  Such  a  local  goremment  as  I  hsv»  cttunjitod 

to  disoribe  would  be  a  delegation  of  authority  by  the  people  toafew,  iliongh  I  doubt 
iithsj  mold  understand  or  like  a  popular  election  by  coasting  hrnds  as  yet.  -  In. 
an  RMh.  (Councils  or  committees,  I  consider  an  appointed  and  reeogiiited  koadman  to 
be  c{det  local  mantate,  unless  deposed  for  some  speciid  reasOA.   ■  :■  liya 

^—10;"  Ishonld say thatnatiTQs showed inteHigoneeinmattertwhidhflteyhfcd'A^i^e&oe, 
bat  natarally  are  oat  of  their  depth  in  matters  such  as  founding  sAbob  and  road- 
ttaUng.  .  I  ihiitk  that  in  aiQ  snui  matters  they  only  require  the  trai^Hig  ot  a  geaSta* 
lionortwo. 

14.  I  think  natirea  would  not  onderstand  the  use  d*  Jny.    I  axU  not  qvlto  (dear 

«■  to  the  dotiea  d  aasoeaors  myself,  but  I  think  a  oountil  of  headmeA/'abdMit  1^  the 
m^Istrats  to  assist  him  in  the  administration  ot  jnstioe,  would  be  mosifiuetal,  iMtth 
to  examine  eases  previous  to  th^  coming  defore  the  au^irtrAte  OBttsde' thpi  ooort, 
•ad  tl>  be  oonsnlted  in  cases  of  difflonlty.  At  present,  the  magistnrtO'XMlIy  kaJBrnatiTe 
(larks  and  policemen  to  oonsnlt,  who,  tnough  often  elerer  men,  are,  i^  the  shw  time, 
<rftea  OBj^ucipled,  and,  what  is  more  to  the  point,  they,  in  iio  mj,  rnpr— nt  the 
ooonfar  as  hooseholden  or  landholders. 

Emoh  a  council  would  act  as  assessors  in  oases  where  native  lair  or  owtotn  was 
dm  DtfuL 

iSy  reason  for  adrocatine  a  council  of  this  kind  is  to  create  a  legitboate  field 
for  &e  bvedom  of  speech  which  the  native  Talues  sohig^y,  and  n^Uoh  I  thinklio 
icheme  of  fforemment  may  safely  ignore.  <    ... 

15—16,  Both  diTisiosal  counmla  and  sohaol  boards  might,  in  time,  be  devdMed  out  of 
Hm  Tulage  or  the  looation  council  as  they  become  necessary.  Talii^  ma  speodlig 
powers  ooold  hardly  be  ^ven  as  yet. 

18.  A  flfainde  order  for  cleanlinesB  in  household  arraagemsnts  will  soon  be  neeossary 

as  the  people  beoome  moro  dosely  located. 

I  oo  not  think  it  would  be  wise  to  attwnpt  to  alter  the  shape  or  tbi  itlatiTe 
poBlSon  of  their  Jumses,  nor  should  th^  be  made,  (.*.,  foroed,  to  live  auw^doealy 
together  than  is  absolutely  neoeaeary.  -  '  -  '■■''■ 

B.  h.  KB^i 

St.  AagWtiiie's.  :  ^ 


By  Alexander  R.  Welsh,  Esq.,  Tsolo,  GTlqualftnd  East.      '■■*: 

LAWS.  ■  ■■■    ;■■'-  'I 

I.  Am  more  or  lew  f^mil'*'-  with  the  Oaikas,  ]Pingo,  and  Fondonuse  tnbM.'l 

SI.  It  can  haidly  be  said  that  any  laws  of  consequence  are  made  by  the  nanves  ot 

dw  prwent  day.  Fundamental  Uws  among  the  nativos  havo  boon  handed  down  by 
badition  from  time  inunemarial.  I  am  not  aware  ot  any  uiutorial  altetation  in  the 
lawB^  aha  nativea  being  a  stiiotly  oonserrative  people,  but  in  cases  where  the  law  is 
attenpted  to  be  altorM,  the  people  would  luve  a  ymao.  Ko  chief  would  dare  to 
iMiaia^  to  make  a  new  law  without  the  oonsent  of  the  people. 
S.  the  chiefs  and  counciUora,  and,  in  a  measure,  the  pooplo  are  the  repomtories  of 

theaelaws.     They  haTe  no  written  law;  ;     ..'    u^  ,.,iY      '       (ut, 

4.  ^NatiTes  customs  do  not  recognize  any  ^istinotioa  betneen  (raiefiiu,  and  mL 

nf^bit'  «nd  objfNdiiuu.     When  a  crime  has  been  oo^unijrad,,',^  p^^^vutf  la 
in^ranaibfy  punished  by  fine,  and  so  in  civil  actions.  .  ', ',    "i.  .^j;,— ^1 

Oflenoes  are  oocaaion^y  compounded  where  they  oaa  be  efliMKea  Mmnt  Ute 
knowledge  of  the  dnef  or  headman. 
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Bbplies  to 

QUMTIOyS. 


Oeiminal. 


Punishment  of  crimes  and  offences  is  effected  by  fine,  which  TaiieB  according  to 
the  nature  of  the  crime  or  offence.  Only  persons  accused  of  witchcraft  are  toituied 
attd  frequently  killed. 

The  rnvninym  fine  for  murder  is  ten  head  of  cattle ;  assault  is  poniahed  by  fine, 
*  "^  yaries  according  to  the  caprice  of  the  chief,  and  the  capaci^  of  the  aooosed  to 


1."    •• 


.t  * 


»-fr 


pajr,  and  ranffes  from  one  to  five  head  of  cattle.    Blood  fines  are  infli^^  by  the 
chief  summanly,  and  are  appropriated  by  him. 

6.  By  Oolonial  law,  crimes  or  offences  are  punishable  by  impriBonmeat  with  or 
witbout  hard  labour,  and  sometimes  by  corporal  punishment,  and  in  rare  cases  hj 
ar  fiae;  imprisonment  or  coiporal  punishment  is  totally  unknown  in  natiTe  law.   I 

.    am  of  opinion  that  it  would  be  e:q|edient  to  retain  the  natiye  law  to  a  cartain  extent, 

r  beoause  inr  purely  native  commimitiee,  and  according  to  natiye  law,  a  portioin  of  tlia 

fine  inflicted  on  the  culprit  gaw  to  the  owner  of  stolen  propeHj,  and  ihia  acta  as  in 

inoentiye  to  the  natives  to  bring  their  casea  belore  the  magistrate.    It  the  «a^pit  be, 

:.llow0Vef^:ptinished  according  to  Colonial  law,  aa  a  rule,  no  fine  would  be  inflicted, 

and  the  aggrieved  party  would  receive  no  benefit  whatever,  and  it  BataxaUj  fcdJowi 

V  that  tha'pQOpla  would  either  compound  the  matter  or  take  flieir  oaaea  to  the  chief 

instead  of  to  the  magistrate's  court,  and  this  should  be  counteracted  aa  mudi  si 

poesible. 

7.  Under  these  there  are  none  whatever  thati  am  aware  of. 

8.  When  an  oflEender  is  brought  up  more  than  once,  and  found  guilty,  I  wooU 
I  •  ftwavd  imprisonment  with  hard  labour  and  lashes,  at  the  discretion  of  i£e  ooort,  si 

well  as  a  small  fine  which  would  go  to  the  aggrieved  party.  The  nattvea  dread  the 
laak  more  than  anything.  I  have  found  it  the  most  effeotiud  mode  of  puaishment  in 
^aaee  of  theft 
9r  .  Ofleiidert  by  native  law  are  tried  by  the  headman  or  before  the  diief  and  hii 
oounoillorB,  accordmg  to  the  nature  and  denree  of  the  crime.  The  adminiatniton  of 
Unlaw.  Woome  aach  by  virtue  of  their  office  either  as  chiefs  or  headmen,  and  the 
:chielB  or  headmen  retain  a  portion  of  the  fine  inflicted  at  their  disoretioiu 

IQL  l:  '  When  a  man  entera  a  complaint  against  another,  the  accused  ia  aant  for  by 
special  meesongers  of  the  court;  when  he  appears  the  court  aasemblesy  aad  the  com- 
plainant makes  his  statement;  he  is  then  severely  cross-examined  by  tfaa  opuncOlan 
pieaeni  Thiadone,  the  accused  makes  his  statement,  and  he  alao  is  aubjeotedto 
lORWi-ezamination  by  the  chief  and  councillors. 

When  all  the  evidence  necessary  is  illicitedy  the  councillors  ttate  their  opinion  or 
•fijlding  to  Aa  chief,  who  then  proceeds  to  pass  the  sentence.  In  all  caaea  ooUi  the 
complainant  and  the  accused  are  allowed  to  bring  forward  any  witnessea  they  may 
hav^'and  they  undergo  sovere  croas-questioninff  fxom  the  court. 
..iLi'i-f  HeaiHMiy  evidence  is  allowed.  The  evioence  of  informera,  aooomplioes,  and 
accused,  carry  about  equal  weight,  and  the  evidence  of  childreni  wivee»  or  women 
is  admissaUe. 

kftr  Nofonnof  torture  is  exercised  in  regard  to  witnesses  or  the  accusedi  axoeptinff 

in  cases  where  the  latter  is  charged  with  witchcraft,  when  torture  ia  resorted  to,  and 

-:•.   the  accused  is  frequently  killed.     Various  means  of  torture  are  adopted,  as  for 

instance,  the  following  amongst  many  others : — Tving  a  man  down,  and  amr  rubbing 

..  his  body  well  vith  grease,  applying  ants;  tying  his  fingers  veiy  tightly  with  shszp 

•lihreadt  eausvig.  excrutiating  pain,  and  often  causing  the  loss  of  the  uae   of  the 

limbs;  roasting  the  accused  beloro  a  slow  fire. 

18.  Nou  .:    L 

14.  r.  <  .The  thjM  takes  one  portion,  the  aggrieved  party  gets  some,  aa  well  as  the 
informer  and  messenger. 

16.  I  know  of  no  specific  law  as  to  pardon.    A  culprit  often  escapee  a  punishment 

through  havinff  no  means  of  paying  his  fine.    Oases  do  sometimea  occur  when  s 
portion  of  the  fine  is  remitted,  generally  in  cases  whera  influential  partiea  intercede. 

16.  Grimes  ara  not  prescribed  by  native  law. 

17 — 18.  Section  4  of  Act  18  of  64,  should  be  repealed.  I  think  itia  one  cause  of 
natives  not  availing  themselves  of  the  Act ;  I  have  not  the  Acts  of  Parliament  si 


'.  T 


♦     f 

2 1 


^hiu^y?^^  ^'^^       destroyed,  and  I  venture  to  write  from  memory. 
*  itf .  The  existing  tribunals  in  the  colony,  I  consider,  meet  all  re 


requirementa  with 


a       i»am  of  dowry  and  inheritance,  as  also  spoor  cases,  the  latter  bdnff  veinr  difficdt 
r.  -  T'"^  to  deal  with. 


flQ^  .    ,  Yea,  in  the  above  cases  the;^  should  simply  advise. 

fh-^         liiiink  it  desirable  that  drouit  courts  should  sit,  say  twice  a  y^ar,  in  the 

isivitonea  beyond  the  odbny,  for  the  trial  of  the  mora  important  criominal  and  civil 

.; ,    osetiy  ihoi^  before  such  could  be  done  with  satisfaction  to  Utigaati  ffnil  to  the 
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proBiding  Judge,  a  imiform  code  of  lavfl  should  be  promulgated  throngltoat  th* 
vrhole  territory. 

Tee,  I  think  they  ahonld,   because  ohiefs,  and  to  a  oertain  •ztent  hMdmen, 
where  tbey  exist,  will  always  retain  a  certain  amount  of  power  which  tta«y  owasot  be 


deprived  of  by  Act  of  Faili&ment.  To  deprive  chiefs  of  weir  pomr  must  neoauatilT 
be  a  slow  progress,  and  can  only  be  done  in  oourse  of  time  hj  •  jndieioiu  and 
just  ftdroinistratioTi  on  the  part  of  the  magiatrste.  i 

23.  I  consider  the  colleotive  reeponsibili^  imposed  by  Kafir  lav  «i  kraals .  only  a 

.'    good  principle,  and  that  it  is  advantageous  in  the  tracdng  and  teodtra^  of  stdlta 
property. 
34.  Tf(t} ;  the  practice  that  obtains  in  this  and  neighbouring  distriet  is,  that  when  the 

spoor  is  traced  from  one  district  to  the  other,  it  is  handed  over  to  the  authoriUdes  of 
-   '   the  district  into  which  it  has  been  traced,  and  followed  up  until  the  stolen  propicfrf 
is  recovered,  or  the  spoor  lost,  it  being  essential  that  the  ovnen  aooon^aay  the 
parties  tracing  the  spoor  throughout.  .    .  ■    '. 

According  to  native  law  the  nearest  hraal  to  where  the  spoor  is  lofft  'is  held 
responsible  on  the  clearaet  evidence.     Bpoor  oases  ore  very  difficoTt  to  deal  witit. 

25.  -    As  regards  natives,  collective  responcab^ity  ie  recogiuzed  as  much  as  ever. 

26.  The  head  of  the  ki^  is  made  to  pay. 

ST.  Ho ;  the  chief  may  sit  as  a  juryman,  but  no  mwe. 

38.  None  strike  me  at  present ;  droumdsien  and  intonjani  can  only  be  jntt  down  by 

moral  teaching,  but  can  never  be  put  down  by  Act  of  FtoUament.  - '  > 

89. 
•80. 

81.  I  am  not  avare  of  any  snch,  nor  have  I  ever  heard  of  tsach.    AH  nafiva  law  is 

handed  down  from  generatiou  to  generation  by  tradition. 

32.  In  native  law  mere  is  no  distinction  between  a  civil  and  a  criminal  case.  ~ 

33.  According  to  native  custom,  all  rights  are  of  a  personal  nature.  They  have  no 
real  rights ;  the  land  is  veated  in  the  cluof  whose  duty  it  is  to  see  that  all  his  eubiecta 
have  sufficient  garden  ground  and  grazing  land ;  nor  can  the  chief  dispose  of  the  ifujd 
without  the  consent  of  his  subjects. 

34.  There  are  none. 

35 — 36.    See  my  answer  to  question  10, 

87.  None  whatever. 

38,  .  I  think  a  civil  code  is  necessary,  but  it  should  be  a  modifioation  ot  the  Oblonial 

Jaw. 
89; 

40.  It  is  not  necessary  to  enforce  the  Masters  and  Servants  Act  in  this  territory, 
but  a  modification  might  prove  useful. 

41.  The  native  law  is  that  the  male  is  considered  to  have  attained  his  majority  when 
he  ia  circumcised. 


HAKRIAQE  AND  INHEBITANQE. 


Certainly  not. 

Its  practice  in  the  judgment  of  the  Church  authorities  is  not  ooigLpatlble  with  a 
sincere  profession  of  the  Christian  faith,  and  polygamists  are  not  allowed  to  become 
members  of  a  Christian  church. 

The  church  authorities  do  not  receive  a  po^gamist,  and  a  chtiroh  member 
adopting  the  practice  is  expelled. 

Such  instances  very  rarely  occur,  nor  am  I  able  to  account  for  it,  be&&use,  the 
number  of  a  man's  wives  depends  simply  upon  his  ability  to  pay  for  them.      '^ 

1  look  upon  the  practice  of  "  ukulolxila "  as  a  sheer  tranawtiou  of  sole  and 
purchase.  It  is  erroneous  to  state  that  the  woman  and  her  children  deriTS  auy 
benefit  from  the  cattle  that  are  paid  for  her.  The  cntilo,  or  dowry,  are  paid  by  the 
husband  or  friends  of  the  husband  to  the  womau'B  fiitluir  or  guardians,  inj  become 
his  or  their  absolute  property.  Neither  the  woman  or  her  cliildren  had'  any  claim 
direct  or  indirect  to  those  cattle,  and,  I  therefore,  (nnuot  eee  how  it  e^u  bo  ^rguM 
that  it  is  a  maniage  sottlomoat  upon  the  woman  or  licv  I'hildrcu. 

The  consent  of  the  woman  is  not  at  all  ossoufiiil,  antl  usuuUy  tlin  npgotjalions 
are  conducted  by  the  father  or  gunrtliun  of  the  womnn  and  the  euilor,  witliout  rcf^'ai-d 
to  the  woman  to  be  disiMsed  of,  and  caaos  freijuoully  arise,  esppiadlly  ainoug  chiofs 
and  rich  men,  ivhcre  a  father  conaiens  bia  daughter  lo  the  chief  or  ridh  itiiiil  williout 
previously  consulting  him,  and  for  nim  to  refuse  to  accept  h^  in,  mdrri^e,  fwukt  be 
a  gross  breach  of  etiquette.  "   '  *"""  '  '  '     '^''^ 
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8.  It  is  not  at  all  unusual  to  use  yeiy  liarsh  measures  for  the  punidunent  cl  a 
.wittnast  wlio  refuaea  her  consent  to  a  matrimonial  alliance. 

9.  It  is  in  accordance  with  native  custom,  that  besides  the  duty  ol  hui-buildiiig  and 
domeatio  work»  all  the  agricultural  labour  of  the  establiahmeoit  is  perioimed  qr  ibe 
wife,  eneepting  where  tl^  plough  has  been  introducedi  and  in  these  caaoa  tbej  ha?e 

-..  .1    to  sae-to  toe  weeding  of  the  gardens.    The  woman  has  m>  discretion  in  the  matter 
. .    and  ia  litarally  a  ''  hewer  of  wood  and  drawer  of  water." 

10.  The  wife  is  not  at  aU  regarded  as  the  equal  of  the  husband,  and  hat  ooBiditian 

<   is  higiUSriaerfile ;  she  is  not  even  allowed  to  open  the  milk  bag. 
..  ll.  Km  law  does  not.  fix  any  limit;  a  man  may  have  aa  many  wivea  as  ha  eaapi^ 

for. 
18.  No  mles  exist  to  prevent  ill-assorted  maniagee  by  reason  of  disparity  at  ag«^ 

tad  it  often  happens  {hat  an  aged  and  decrepid  man  marries  several  yomiff  wives. 

lA.    -r      They  do  tecoffniae  divoroe,  but  not  onxbe  same  groimda  aa  in  the  odoiiy  undsr 

w   .  aolpoial  law*    In  Uia  majority  of  cases  a  divorce  is  sranted  whece  the  womaa  Isaw 

her  husband  and  refuses  to  return  to  him,  the  husband  receiving  bank  the  dowxj 

.:  he  paid  for  the  woman.    I  know  of  no  case  in  which  a  nfoman  has  obtained  a  dirons 

tcOm  the  hosbandy  though  there  may  be  such  oaaea. 

14.  . :.  Aa  a  rule  the  old  wi£a  accepts  the  situation  and  makes  the  best  of  it,  aKhoogh 
occasionally  there  is  jealousy  and  estrangement  among  the  spousea. 

15.  On  the  completion  of  tiie  marriage  contract,  the  cattle  pass  abaolntetty  to  flis 
,     . .  Irtthar  or  guardian.    The  woman  has  no  claim  to  them  whatever. 

16.  I  have  l^own  instances  in  which  a  father  after  having  dispoaed  ol  a  womaa 
to  a  man,  resumes  control  over  her  and  gives  her  to  another  man,  the  fimt  beng 
still  alive ;  but  in  such  a  case  the  first  husband  recovers  the  dowry  paid  hy  him  fat 
the  woman. 

17.  I  do  not  see  why  it  should  be  sanctioned  or  legalized  by  the  law  of  the  cokmy; 
nprdo  I  think  it  should  be  prohibited  by  law,  for  the  simple  reason,  that  you  cannot 

'  change  the  customs  of  a  people,  which  have  existed  from  time  immexnarial^  by  Act  of 
Parlmment.    It  is  one  of  those  customs  that  can  only  be  dealt  wifli  safely  in  oomss 
,     .  pjC  time  by  pridcept  and  example. 

18.  V        I  would  give  courts  of  justice  the  power  to  compel  the  father  to  complete  the 
.. :  contract,  ^ways  providinfi^  that  the  woman  is  the  eaniAUtng  party. 

t9r  Bigamy  should  not  oe  a  heinous  crime  under  this  system,  inaamudh  aa  it  isa 

system  totally  different  from  that  acknowledged  by  the  Christian  church. 

20.  So  far  as  I  am  aware,  a  man's  daughter  or  aaughters  represent  so  many  head 

of  cattle,  whether  that  daughter  be  married  in  accordance  with  Ghristiaa  cniton  or 
native  usage,  because  it  is  an  indisputable  fact  that  even  where  natives  do  many  is 
the  church,  as  it  is  called,  cattle  are  paid  to  the  woman's  father  or  gnardiaTi,  and  dl 
the  customary  usages  are  observed,  notwithstanding  the  solemnization  of  the  marriage 
in  the  church. 

SI.  I  do  not  agree  with  the  report  referred  to  as  applied  to  the  natives  of  fids 

colony.  Aa  a  matter  of  fact,  young  men  seek  employment  with  a  view  of  obtaining 
sufficient  cattle,  or  the  means  of  purchasing  sufficient  cattle,  wherewith  to  purchase  s 
wife  or  wives ;  although  to  a  certain  extent  polvgamy  may  interfere  with  uie  labour 
supply,  because  a  native,  whose  wants  are  but  few,  has  these  wants  supplied  by  the 
labour  of  his  wives,  and  a  few  cattle. 

22.  Amongst  the  f oianalitios  which  take  place  after  the  betrothment,  neoeasaiy  to 
the  validity  of  a  marriage  according^  to  Kanr  law,  are  the  following  :— 

The  woman  is  sent  away  from  her  father  or  guardian,  imder  charge  of  three  or 
more  women  and  a  few  men,  who  take  two  head  of  cattle  with  them,  and  the  wedding 
party  has  a  hut  set  apart  for  their  special  use  at  the  kraal  of  the  bridegroom.  This 
hut  IS  not  entered  into  by  any  but  the  wedding  party.  An  animal  is  then  killed  for 
t)ie  Wisdding  party,  and  after  some  days,  and  the  performance  of  some  oeremonies 
of  minor  importance,  comes  the  wedding  day — ^when  in  some  cases  a  grand  ox-raos 
tak^e  place,  and  in  every  case  a  beast  is  killed,  and  dancing  prooeeds,  and  during  the 
dance  the  bride  is  escorted  by  her  party  roxmd  the  dancers  and  to  the  kraal  gate,  and 
thence  to  her  hut.  The  party  then  leave  the  kraal,  when  the  bridegroom  may  go  and 
'  see  his  bride. 

A  few  da^  afterwards  one  of  the  cattle  brought  by  the  wedding  par(^  is  killed, 

and  the  hide  is  prepared  as  a  dress  for  the  bride.    The  second  beast  is  kept  at  As 

Horaal  of  the  husband,  and  is  looked  iipon  as  a  charmed  animal;  as  the  wife  when 

qhe. becomes  ill,  has    portions  of  the  beast  tied  to  her  necklace.      ^Bdb  beaat 

(ubulunga)  is  returned  with  the  woman  in  cases  of  divorce. 

23.  Not  that  I  am  aware  of,  though  I  have  heard  it  held  by  a  Judge  of  the  Supreme 
Gourt  that  a  marriage  according  to  Kafir  law  is  valid.  I  am  not  aware  of  any 
disputes  arising  out  oi  native  marriages ;  occasionally  divorces  are  effected,  and  nc 
dxed  rule  exists  as  to  the  custody  of  the  children,  nor  of  the  apportionment  of  tlie 
dowry  which  always  follow  the  cuistody  of  the  children.  If  the  husband  retains  the 
children  he  forfeits  the  dowry  or  most  of  it. 

34.  See  my  view  regarding  polygamy  and  ukulobola,  in  my  answer  to  questionB 

Nos.  17, 18,  and  19. 
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35.  No  practise  in  native  law  obtains  of  making  awilL    A  deceased  man's  pro* 

nerty  is  mstributed  simply  in  acooidanoe  with  the  custom  of  the  tribe  to  whioh  he 
belonfls.  The  general  rule  is  that  the  chief  son  inherits  the  property  belonging  to  the 
chief  nousCy  and  the  son  next  in  rank  to  him,  that  of  the  rignt-hand  house.  The 
native  law  of  inheritance  is,  as  nearly  as  jpossible,  the  law  of  "primogeniturei'* 
the  main  difference  being  that  the  chief  son  is  not  always  the  eldest  son,  and  idien 
any  dispute  arises  between  the  chief  son  and  the  son  of  tihe  iighi*hand  house,  whioh 
is  very  frequently  the  case,  the  chief  or  headmen  are  appealed  to,  who  decUe  the 
matter.  Tub  interests  of  minors  are  generally  cared  for  oy  the  broiber  or  neamt 
relation  of  the  deceased,  and  he  is  held  responsible  for  me  due  fulfilmaut  of  his 
trust. 

S6.  As  a  rule,  and  on  the  whole,  they  are  conducted  very  fairly. 

.S7.  Because  tiie  Act  is  not  generally  known,  and  when  knowni  nalives  prefer  their 

own  mode  at  dealing  with  such  matters  irrespective  of  any  written  law. 

38.  Section  IV  may  also  have  something  to  do  with  their  not  availing  themselves  of 
the  Act,  and  I  would  suggest  that  that  sMtion  be  expunged. 

39.  See  my  answer  to  question  No.  25. 

80.  I  do  not  think  that  because  this  particular  Act  has  not  been  made  use  of  1^ 
natives  to  any  extent,  that  therefore  it  is  inadvisable  to  give  legislative  sanction  to 
any  other  native  laws  and  customs. 

81.  This  is  a  correct  representation,  in  my  opinion,  of  the  position  of  afemale under 
Kafir  law.  As  to  the  propriety  of  sanctioning  such  a  law  in  a  British  colony,  I 
would  again  observe  that  you  cannot  civilize  a  people  or  get  them  to  abandon  cnstomB 
which  have  been  practised  from  time  immemorial,  at  a  day's  notice,  by  Aet  of  Parlia- 
ment. 

The  process  of  civilizing  and  Ghristianiffiing  the  natives  of  this  oountry  must 
necessarily  be  a  slow  one,  and  however  revolting  to  our  feelings  many  of  the  customs 
of  these  people  may  be,  I  think  it  would  be  highly  injudicious  and  unstatesmanlike 
to  force  upon  them  laws  which  strike  at  the  root  of  their  domestic  society.  The 
people  must  be  gradually  educated  up  to  the  level  of  civilized  laws  and  oustcnns,  and 
thmx  own  laws  and  customs  gradually  modified  and  assimilated  to  colonial  or 
British  law,  as  time  rolls  on. 

83.  The  natives  are  much  attached  to  their  customs,  and  advance  in  support  of  them 
that  they  have  been  handed  down  to  them  from  time  immemorial. 

SS.  The  customs  have  not  varied  much  within  memory. 

84.  Marriages  of  natives  before  magistrates  are  but  rare.  I  have  not  celebrated  a 
single  marriage  in  this  district  since  its  annexation  two  years  ago. 

87.  I  should  suggest  that  all  marriages  be  registered  at  the  resident  magistrate's 

ofl&ce. 
89.  I  am  deeidedly  of  opinion  that  legislation  in  that  direction  should  be  deferred. 

We  are  apt  to  go  too  fast  in  our  legislation  as  regards  the  government  of  natives. 

40.  I  know  of  none.    You  must  imderstand  them. 

41.  I  quite  think  that  polygamy  is  an  obstacle  to  the  advance  of  civilization  amongst 
the  natives,  but  the  difficulty  in  regard  to  its  ]^robibition  is  that  the  **  remedy  may 
be  worse  than  the  disease,"  because  in  prohibitinjj^  polygamy  jrou  strike  at  tne  root 
of  the  whole  native  system.  Amongst  the  practical  eivus  which  attend  polygamy 
are  the  following : — 

A  native  having  a  number  of  wives  to  labour  for  him  does  not  require  to  exert 
himself  ;  having  a  number  of  wives  he  usually  has  a  proportionally  lange  number  of 
children,  and  Ms  numerous  daughters  under  the  syst^  of  ''  ukulobola "  become 
the  means  of  filling  his  cattie  kn^ls  without  much  exertion  on  his  part.  It  is  also 
indudve  to  nufaitMulness  on  the  part  of  his  wives,  and  the  crime  of  adtdtery  is  con* 
doned  by  the  payment  of  cattie,  and  instances  often  occur  where  a  polygamist  looks 
upon  the  unfaithfulness  of  his  spouse  as  a  venial  offence  which  his  loss  of  cattle 
easily  satisfies. 

43.  I  do  not  think  that  church  rule  or  the  presence  of  missionaries  has  affected  the 
practice  materially. 

48.  An  unmarried  native  female  has  really  no  status  in  her  father's  house.    She  has 

no  voice  in  anything  appertaining  to  her  home,  and  has  implidtiy  to  obey  the  inH 
of  her  father,  however  capricious  it  be. 

44.  Am  not  aware  of  any  such  law. 


INHEBITANQE. 

45.  No. 

46.  Am  unable  to  say ;  none  have  come  under  my  own  observation. 

47.  In  this  case  I  should  recommend  that  the  estate  of  a  native,  who  shall  die,  leav- 
ing a  widow  married  according  to  Colonial  law,  should  be  administered  aocorduig  to 
that  law ;  and  any  widows  he  had  married  according  to  native  law  should  receive 
all  the  benefits  arising  from  that  law  and  custom.  At  the  same  time  I  should  object 
to  a  native  being  married  according  to  Colonial  law  if  he  be  already  married  accord- 
ing to  native  law,  unless  he  first  obtain  a  divorce  under  that  law. 
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48;  I  wotdd  not  make  it  a  criminal  offence  when  a  native,  after  being  married  accord- 

ing  to  the  present  Colonial  law,  contracts  a  subsequent  marriage  according  to  native 
custom,  during  tiio  lifetime  of  his  first  wife.  The  laws  or  customs  b^ng  totaUj 
•    different,  I  do  not  see  how  an  action  for  bigamy  could  lie. 

49.  Their  own  rules. 

60.  '  No.  If  there  be  a  will  at  all,  let  it  be  a  written  one,  otherwise  iheie  would  be 
endless  disputes  and  litigation. 

51.  I  think  their  own  mode  is  a  fair  one,  and  would  not  suggest  any  alteration  at 

pVOSOBo. 

52.  I  am  not  prepared  to  suggest  the  conversion  of^the  system  of  "ukulobols"  into 
a  marriage  settlement ;  to  attempt  to  do  so  at  the  present  tune  would  totally  umnAtle 
the  native  mind,  and  is  in  my  opinion  too  dangerous  a  matter  to  deal  with,  at  any 
rate  in  the  Transkei,  at  the  present  day. 


-■  ♦ 


LAND  TEN  UKE. 

I.  Aooordinff  to  native  usage  the  land  is  vested  in  the  chiei  for  the  benefit  of  liii 
subjects.    Helocates  them,  and  has  to  see  that  they  get  sufficient  garden  land  and 

,     graaing  ground^  nor  can  he  dispose  of  the  land  without  the  sanction  of  his  ooundUon, 

who  represent  the  people. 
i,,  Tneir  boundaries  vary  from  time  to  time,  and  are  oonstantly  changed  fhou^ 

;  intertribal  wars. 

8.  These  boimdaries  were  not  usually  respected,  and  war  was  usually  zeaorted  to 
when  enoroachments  took  place. 

4.  Strktly  speaking,  inmvidual  tenure  of  land  is  not  known  among  the  natiTsa 

All  that  a  native  can  daim  as  his  right  is  sufficient  garden  and  gracing  groiud,  the 
former  b^ng  widely  defined  and  the  latter  held  in  common.  Should  a  diapute  aziae 
.xesarding  a  garden,  the  matter  is  settled  either  by  the  headman  or  chief  without  the 
infliction  of  a  fine  unless  a  fight  has  taken  place,  then  a  blood  fine  is  aummarfly 
exacted  and  appropriated  by  the  chief. 

5:^  Before  the  natives  became  associated  with  the  Government,  land  and  boimdazy 

disputes  were  much  more  common  than  th^  are  at  the  present  time.  The  whole  of 
the  Transkei,  namely,  from  the  Kei  to  the  Umrimkulu,  is  under  the  administration  of 
the  Oovemment,  with  the  exoeptioA  of  Pondoland,  and  in  all  these  territories  subject 
to  the  Oovemment,  boundary  disputes  are  almost  unknown,  at  any  rate  they  may  be 
and  are  spoken  of  by  the  various  chiefs,  but  the  usual  native  mode  d  redressing  a 
grievance  of  this  kind  is  not  resorted  to. 

6,.  7, 8.    I  have  not  had  eufiScient  personal  experience  to  give  an  opinion. 

9.  Yes,  I  think  that  individual  natives  shall  be  encoura^;ed  to  obtain  land  secured 
by  tide  deeds,  because  it  would  be  an  incentive  to  the  natives  to  improve  their  land, 
and  tend  to  diTOinish  their  roaming  proclivities,  and  it  would  necessarily  follow  that 
men  who  had  thus  f  ozmed  a  permanent  home  would  be  less  inclined  to  go  to  war  than 
ihe  ordinary  nomadic  native  who  has  really  no  fixed  interest  in  the  soiL  Further,  it 
would  also  tend  to  make  him  feel  that  he  was  acquiring  a  de^;ree  of  independence 
under  Government  which  he  could  never  hope  to  obtain  under  his  chief. 

KK  Yes,  certainly.    If  we  are  to  hold  the  native  territories  it  is  hiefaly  essential 

,'  that  centres  should  be  formed  throughout  these  territories  upon  whim  Siuxopeans 
may  rally  in  any  time  of  disturbance. 

To  give  a  case  in  point.    Had  Umtata  not  existed  during  the  late  outbreak  or 
,     rebeUion,  and  thus  formed  a  centre  upon  which  the  Europeans  around  oould  rallj, 
I   they  must  inevitably  all  have  perished,  and  the  whole  surrounding  countxy  would,  in 
a  few  hours,  have  been  in  possession  of  the  natives. 

II.  European  farmers  should  be  located  in  the  immediate  neighbourhood  of  these 
centres  or  townships,  and  an  exception  might  occasionally  be  made  as  regards  natifes 
of  high  character. 

12.  where  the  chief  is  xmder  the  Government,  the  magistrate  should  have  supreme 
power,  and  the  chief  should  simply  be  a  headman  for  the  purpose  of  carrying  out 
whatever  instructions  he  may  receive  from  the  magistrate,  and  if  a  system  of  juron 
or  assessors  bo  adopted,  he  should  form  one  of  the  nimiber  so  long  a«  he  does  not 
exercise  an  undue  mfiuence  by  virtue  of  his  being  an  hereditary  chief. 

13.  Chieftainship  amongst  the  natives  has  existed  from  time  immemorial,  and  cannot 
effectively  be  abolished  by  Act  of  Parliament.  So  long  as  there  is  a  living  chief, 
whether  Government  acknowledge  liim  or  not,  the  people  will  respect  and  obey  lum 
OS  such.     His  power  can  only  bo  taken  from  him  in  course  of  time  by  a  wise  and 

i'ust  administration,  showing  the  pooplo  the  superior  advantages  they  derive  from  the 
British  Government  as  against  their  own  oliiof. 

I  consider  the  system  in  vog^e  at  present  of  subsidising  the  chief  is  a  wise  one, 
and  these  subsidies  shoidd  be  increased  from  time  to  time,  when  the  chief  shows  a 
willingnoss  to  act  in  concert  with,  and  not  against,  the  magistrate. 

14.  I  would  for  the  present  restrict  the  owner's  right  to  hmd  by  making  it  inalienaUe, 
nor  do  I  imagine  that  with  a  highly  conservative  people  such  as  the  natives  are,  anj 
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such  restriction  would  adversely  affect  the  native's  estimate  of  the  worth  of  the  landU 
As  time  rolls  such  restrictions  may  be  modified. 

16.  Certainly.  .  u: 

17.  I  should  insert  personal  occupation,  fencing  of  his  gardens,   ond  j^Lwting  of 
trees,  fruit  or  ornamental,  as  conditions. 

181  It  would  altogether  depend  upon  the  locality  how  much  ground  t  woul4grant  to 

a  native,  and  whewer  it  is  on  the  village  system  with  oommonage  .attached  or  grant- 
ing of  small  farms.    I  am  inclined  to  give  the  preference  to  the  village  fltystem  of 
'  good  sized  erven,  with  commonage  attadiied. 

19.  I  do  not  think  there  would  be  any  risk  of  discontent  in  oonBequanee  of  these 
,  restrictions;    Of  course,  after  the  natives  have  reached  a  suffidaady^  high  degree  of 

civilization,  many  restrictions  could  be  abolished. 

20.  ;        As  I  have  already  said,  these  restrictions  could  be  abolished  ui^ia^  oertaiii  .eir- 
ctiifiBtaiices  in  course  of  time ;  and  in  very  exceptional  cases,  subjeot  to  th^  approval 

,  of  the  magistrate,  absolute  property  may  be  enjoyed.  i  : 

21.''  Native  title  deeds  should  be  registered  in  the  office  of  the  resident  auigistrate, 

and  a  monthly  return  should  be  sent  to  the  chief  magistrate  of  all^  sucl^.  registratip&s. 
.  The  system  of  registration  should  be  conducted  on  Hxb  most  ecocxomicaX  and 
simple  plali  possible,  and  should  be  uniform.  .      :^    .     .    .-. 

'22.  Certaimv,  by  having  the  local  magistrate's  office  for  the  xegisfaratioti  pf r  deeds, 

and,  as  already  said,  with  as  little  cost  as  possible ;  because  the  holding. of  ,a  title  to 
land  being  a  new  thing  to  a  native,  it  shoiud  be  surroimded  by  aafew  .technicalities, 
and  done  as  cheaply  as  possible. 
23.  ,    ,    I  have  had  no  personal  experience  in  the  matter,  and  cannot  give  ^n,  axrthorita- 

'  live  opinion. 
.24. . .         From  my  general  knowledge  of  the  native  character,  I  am  of  t^piidi^,  as  stated 
' 'abdv^,  that  reluctance  to  take  up  title  deeds  is  greatly  attribntabla  to  tb6  ieixpense 
attending  it.    According  to  the  colonial  form,  for  instance;  1  sbould  3;loA  eaU  upon 
the  individual  to  pay  survey  expenses.    These  expenses  might  be  paid  out  of  the 
general  revenue  of  me  district,  and  I  would  only  charge  a  simdl  fee  for  registration. 
25. '  '        Have  had  no  experience  as  to  the  operation  of  Act  40  of  1879. 
26.  If  individual  tenure  by  means  of  long  lease  be  adopted,  I  am  decidedly  of 

Ojpinion  that  the  lessee  should  receive  sufficient  compensation,  at  the  teMiinMion  of 
his  lease,  for  improvement  to  the  land,  and  certainly  think  that  natives,  who  have 
been  lease-holders  for  long  terms,  should  have  a  preference  in  obtaining  grants.' 


LOCAL  SELF-GOVERNMENT. 

1.  The  general  system  of  Oovermnent  amongst  natives  is  tribal,'  ai^  tbe.  jfi^mbers 

of  the  tribe  exercise  control  over  such  Government  through  the  counc^Ian  wd  lead- 

■'  !ng  men  of  the  tribe.  : 

2. '  '  According  to  native  law  each  headman  exercises  authority  over  the  village  of 
wliich  he  is  the  chief,  and  from  his  decision,  an  appeal  lies  to  me  chief,  in  all  ininor 
easjM,  such  as  garden  disputes,  petty,  thefts,  &o. 

d.  A  headman  or  head  of  vilfago  has  no  legislatiye  power  as  such,  but  a^  a  coun- 

cillor he  takes  part  in  the  deliberation  of  the  chief  and  the  counciUorp.  He  can 
enforce  his  decision,  imless  appealed  against,  and  is  bound  to  carry  out  any  instruction 
*  '  h^  receives  from  the  chief.  1  think  this  system  capable  of  adaptation  to  the  natives 
imder  our  Govenunent,  though  perhaps  in  a  modified  form. 

4.  So  far  as  my  experience  goes,  there  is  no  native  usage  regulating  sanitary 
arrttngements  or  cattle  xraals,  but  there  are  as  regards  agricultural  land  and  grazing 
rights.  *    * 

5.  Yes ;  the  popular  will  is  recogni^  in  such  a  form  of  GK)vermnent  through  the 
coui^eillors.and  headmen.  .: 

d,'     .  ^  ^Tturi  nbt  aware  of  any. 

7;  .  'The  right  of  voting  is  not  ajppreciated  by  the  natives  aa  a  body,  lunr  do  J  think 
"  it  can  be  said  that  it  is  exercised  intelligently  and  independently  by  them ;  ;foi;.it  can 
hai^Uv  be  said  to  be  exercised  intelliKontly  and  independently  by  a  laiigejqiiajorityaof 
the-Europeand  themselves,  for  I  think  it  is  generally  admittea  tnat  the  candidate  for 
^MirHamentary  honours  who  is  most  liberal  with  his  purse,  and  has  the  most  active  and 
efficient  agents,  is  generally  the  successftd  candidate. 

10.  '  As  a  rule  the  head  work  in  these  cases  has  usually  been  left  with  Europeans. 

11.  ^  I  would  not  give  them  the  franchise,  at  any  rate  at  the  present  tim^,  -nor  woi:^d 
;I  in  any  akse  concede  the  privilege  before  they  formally  askeafor  it,  when  it  would  be 
'tor  them  to  show  that  they  were  fairly  and  jusfly  entiUeid  to  it.    . 

12.  I  think  it  would  be  a  vexy  dangerous  experiment  to  make. 

18J  Not  at  the  present  time,  except  perhaps  at  mission  stations,  aa4>  iHAS^  case, 

the  refifulation  should  be  subject  to  the  approval  of  the  magistrate. 

14.  I  think  they  would. 

16.  I  would  not.  I  do  not  think  the  natives  in  the  Tranakei  are  au^identily.  Adyanced 

in  dvilization  to  undertake  the  duties  of  divisional  oonnoillars  as  eatablisbed  in  the 
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oolony.  The  BjrBfceia  at  present  in  Togne  in  the  Transkei  with  re^nzd  to  the  spending 
money  on  puUio  works  answers  all  {vactioal  purposes,  and  will  likdy  do  so  lor  many 
yeantoeome. 

With  regard  to  the  establishing  of  school  boards,  sohods  in  the  Iranskei  are  st 
present  in  the  Jiands  <rf  the  various  missionaries,  who  appear  to  oonduol  these  schoob 
to  the  satisfaetion  of  the  Government,  and  I  would  only  recommend  school-boards  st 
centres  of  European  populations. 

18.  There  would  be  little  or  no  diffloully  in  getting  natives  to  bmld  their  hooses 
with  inder  and  regulaixfy,  but  there  would  be  very  great  difficulty  in  attempting  to 
interdict  the  orduuay  round  hut.  The  majority  of  the  people  could  not  aSora  to 
build  a  square  house,  even  if  they  were  wimng. 

19.  Tes,  certainly,  I  would  give  every  encouragement  possible  to  the  bvQding  ol 
square  houses. 

20.  Tes,  I  would,  and  the  Government  should  have  a  lien  upon  the  lurasea  or  land 
for  kau  so  advanced. 

21.  Yes,  I  would. 

22*  ^  I  have  had  no  opportunity  of  becoming  personally  acquainted  with  the  omsp 
tions  of  agricultural  societies  amoi^gst  natives,  but  from  my  personal  knowledge  ol 
the  benefits  agricultural  societies  have  conferred  in  the  colooj,  1  think  evaiy  means 
should  be  taken  to  encourage  them.  Agricultural  societies  m  flie  oolony  focm,  as  it 
weM^  educational  institutionB ;  and  I  see  no  reason  why  they  should  not  do  the  saoM 
amongst  the  natives ;  but  before  th^  could  be  induced  to  take  an  active  part  inihflni, 
Ae  Government  should  be  prepared  to  ahnost  solely  organise  and  support  thsm  at 
first. 

YeiL  fliey  should  be  prohibited,  and  only  such  persons  licensed  to  sdl  for  the  use 
of  travellers  as  may  be  ox  good  cfaancter,  andwhece  accommodation  is  ahaolntdy 

required.  _..^_ 

ALEX.  B.  WBUBSi 

Besident  ICagistnte,  Tsolo. 


By  D.  Strachani  Esq.,  late  Magistrate  in  the  Umzimkuln  District. 

Jomr  Nona,  Esq.,  Becretaiy  to  the  Oommission. 

Eokstad,  28th  November,  1881. 

Sol — ^I  have  the  honourto  enclose  herewith  replies  to  the  series  of  qneslioins,  ad- 
dressed by  you  to  me,  for  the  information  of  the  Native  Law  and  Customs  Oammiswon. 

Aooorcungto  the  instructions  of  tho  Hon.  (Shas.  Brownlee,  I  recentljf  undertook  a 
visit  to  King  William's  Town,  but,  unfortunately,  had  not  an  opnortuni^  of  meeting 
the  Commissioners,  to  whom  I  could  more  fuUy  have  ezpressea  my  views  on  these 
matters,  eflpecially  with  reference  to  the  condition  and  poepects  of  the  natives  ol 
East  Griqualand,  which  has  not  been  visited  by  the  Conmussion,  a  fact  which  I  mnoh 
regret,  as,  from  the  situation  of  the  district,  and  the  large  and  mixed  native  popula- 
tion of  Gnquas,  Bcsutos,  and  different  tribes  of  Kafirs,  the  terzitory  might  have  oeen 
the  field  of  most  interesting  and  important  inquiry. 

The  progressive  habits  of  some  of  these  people,  and  their  loyal  attitude  and 
behaviour  during  the  recent  rebellion,  has,  I  consider,  espeeially  entitled  them  to 
consideration  at  uie  hands  of  Government. 

I  have,  ftc,    

D.  8XBA0HAN. 


LAWS. 

!•  I  am  familiar  with  all  tribes  from  Natal  to  the  XJmtata.    Ihaveobtainedmy  know- 

ledge of  these  natives  from  a  residence  at  nearly  thirfy  years  among  theni,  and  daily 
interoourse  with  them.  During  this  period  I  have  oontinualhr  been  called  iqpon  lor 
settlement  of  questions  of  native  law,  from  petty  cases  to  tiibal  disputes. 

3.  Native  laws  are  prinoipallv  traditional,  and  any  addition  to  or  alteration  d  laws, 
is  made  by  chief  and  councillors  at  GFreat  Place,  who  have  been  called  from  the 
different  dans.    This  is  the  nearest  approach  to  representation  among  nativea. 

8.  ^  The  repositories  of  the  law  are  the  chief  and  old  councillors  who  are  relened  to 
in  disputea  points  of  law.    There  is  no  written  code  of  law. 

4.  ^  l!kete  is  no  distinction  between  civil  and  criminal  offences.  Crimes  are  tried  hj 
chief  and  coundUors,  and  the  diq>CBal  of  fbes  is  subject  to  their  dedaion.  'Witdi- 
craft  ud  unnatural  crimes  alone  are  regarded  as  offences  against  the  community  sad 
the  chief,  and  are  punished  with  greater  severity,  viz. :  by  death,  or  "  eating  iq^" 
Ln  some  cases  (but  not  invariably),  such  punishments  destroy  the  dvil  remedy,  aoocnd- 
ing  to  circumstances  and  decision  of  chief.  Minor  cases  are  sometimes  comjpoundod 
by  the  parties  themsdves,  espedaUy  if  in  the  ndghbourhood  of  an  influential  head- 
man or  petty  ddef ,  who  acts  as  arbitrator. 

6.  ^  Witdioraft,  incest,  adultery  with  chiefs  wife,  and  unnatural  enmea  are  the  inosi 

serious  offences,  and  are  punishable  by  deatih  or  ''  eating  up.'*    Disfinotion  is  nads 
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between  murder^  homicide,  and  manslauglitor,  all  of  which  are  punishable  by  fine. 
Arson  is  regarded  as  a  serious  criihe,  and  treated  as  witchcraft.  Theft  is  punish- 
able by  fine  and  restitution,  unless  in  aggravated  cases,  when  it  is  punished  by  death. 
All  other  crimes  are  punishable  by  fine,  which  varies  according  to  circumstances  and 
wealth  of  offender. 

••  The  native  law  necessarily  differs  from  colonial  law,  being  unwritten,  and  its 

execution  depending  upon  caprice  of  chief  and  councillors.  I  am  of  opinion  that 
native  law,  wnen  not  repugnant  to  civilization,  should  be  retained,  being  more  aooept- 
able  to  natives,  and,  wnen  judiciously  administered,  bein^  perfectly  effective,  in 
the  hands  of  ma^strates  and  well-selected  headmen,  the  advantages  of  an  impartial 
and  consistent  administration  of  the  law,  would  be  appreciated  by  natives,  ^mo,  ik 
time,  might  be  brought  under  written  code  of  colonial  law. 

7.  In  Kafir  law  there  is  no  penalty  for  drunkenness,  unless  a  crime  should  be  com* 

mitted  while  the  offender  is  intoxicated.  Among  the  natives  there  is  no  publlo 
opinion  against  drunkenness  at  beer  feasts,  &c.  &ere  is  no  such  offence  as  vagrancy, 
nor  ^espass,  unless  with  presumed  unlawful  intent.  There  is  no  punishment  for 
eanying  arms,  unless  in  disobedience  to  order  of  chief  against  canymg  weapons  at 
any  particular  meeting. 

8*  I  would  recommend  capital  punishment  for  crimes  which,  in  our  code,  incur  suoli 

a  penalty.  Hanging  has  great  deterrent  effect  on  native  mind,  on  account  of  the 
formal  manner  of  execution.  Imprisonment  is  considered  no  disfi;race,  and  has  not 
the  same  effect  as  on  Europeans,  unless  offenders  are  transported  to  a  considerable 
dktance  from  their  hdmes,  in  which  case  it  is  dreaded,  and  has  a  deterrent  influence. 
IlqgKing  (which  I  would  only  use  with  incorrigible  offenders,  and  in  aggravated 
eases;,  nas  more  deterrent  effect  than  any  other  pxmishment  which  we  can  impose. 
Fines,  when  imposed,  should,  if  possible,  be  paid  in  stock,  the  effect  being  much 
mbre  observable  than  where  money  is  accepted  in  payment.  A  native's  rej^ard  lor 
his  stock  render0  the  payment  of  cattle  as  a  fine  an  extremely  effective  punishment. 
A  severe  public  repnmand,  when  the  sympathy  of  the  bystander  is  with  the  magis- 
trate, is  often  of  greater  effect  than  punishment. 

0*  Bvexj  chief  and  petty  dbdef ,  with  his  councillors,  are  the  tribunal  of  their  tribe. 

In  important  cases  me  chief  generally  sends  for  the  petty  chiefs  and  principal 
dotmeillore.  The  chief  has  the  power  to  appoint  a  certain  number  of  men  (even 
stranfi^ers)  to  try  a  case  and  bring  it  before  hun  for  judgment.  As  a  rule,  judgpnent 
is  onfy  given  by  the  chief,  but  the  councillors  finding  a  case  frivolous  or  vexatious; 
eon  dimiss  it  without  r^erence  to  the  chief.  Any  stranger  or  traveller  coming  to 
oihief  s  |)lace  during  discussion  of  a  case,  can,  after  becoming  acquainted  with  the 
maitter  m  dispute,  speak  on  the  subject,  provided  that  this  be  done  in  a  respectful 
manner.  A  messenger  in  a  case  gets  payment  from  the  fine  inflicted.  Obuncillors 
and  others  engaged  m  hearing  cases  also  are  paid  for  their  services  out  of  anv  fine 
that  may  be  imposed.  Nothing,  however,  is  fixed  in  these  matters,  everything  being 
dependent  upon  caprice  or  liberality  of  the  chief. 

10.  After  mformation  or  complaint  is  lodged  with  the  chief,  messengers  are  sent  to 
summon  the  accused  and  witnesses.  In  some  case  the  chief  being  satisfied  Without 
trial  of  the  g^t  of  accused,  will  simply  send  a  messenger  to  inform  him  of  decision, 
and  to  receive  the  fine.  On  arriving  at  chief's  kraal,  accused  must  wait  (possibly  for 
days)  until  chief  is  prepared  to  hear  the  case.  The  plaintiff  then  makes  ms  complaint 
in  public  before  cmef  and  councillors,  and  the  accused  has  right  of  reply  in  the 
same  manner.  Witnesses  are  not  separated  or  put  out  of  court,  and  are  examined  as 
points  may  arise  either  in  statement  of  complaint  or  defence.  A  witness  may  be  re- 
called and  re-examined  at  any  time. 

The  accused  generally  sits  opposite  the  plaintiff  or  accuser,  each  being  surrotmded 
by  his  own  relations,  friends,  or  sympathisers.  A  man  of  influence  or  with  many 
fnends  will  often  be  defended  by  councillors,  and  the  case  is  argued  by  any  who 
choose  to  speak.  After  hearing  evidence  and  arguments  on  both  sides,  the  councillors 
will  call  upon  the  chief  for  decision,  which  will  possibly  bo  delivered  at  once,  but  in 
difficult  questions  the  chief  and  councillors  will  retire  for  deliberation,  the  chief 
receiving  advice  from  the  councillors.  The  chief  states  the  decision  and  passes 
sentence,  whic^  is  either  left  to  offender  to  fulfil,  or  carried  out  by  messengers  sent 
from  the  chief. 

11.  Hearsay  evidence  is  often  admitted;  evidence  of  informers,  accomplices,  accused, 
ddldren,  wives,  or  women  is  heard,  and  the  weight  given  thereto  aepends  on  the 
character  of  the  witnesses,  and  the  corroboration  of  the  evidence  by  other  witnesses. 

12.  In  cases  of  witchcraft,  torture  is  used  to  extort  confession  from  accused  or 
evidence  from  witnesses.    The  favourite  forms  of  torture  are,  compression  of  the 

•  thumbs,  burning,  or  whipping  with  sticks. 

13.  A  witness  discovered  to  be  giving  false  testimony  is  frequently  punished  by 
chief,  by  fine  or  beatins^,  but  no  disgrace  is  attached  to  it  by  the  natives. 

14.  AU  fines  go  to  chief,  who  appropriates  a  certain  portion  and  gives  away  the  re- 
mainder to  plaintiffs,  coimdllors,  messengers  andinfonners,  according  to  his  liberality, 
lof  ormers  axe  sometimes  remunerated  and  sometimes  punished  as  misoluevoQS  perions. 


DD 


198  NATIVE  LAWS  AND  CUSTOMS  0OMMIS8ION. 

Rrplish  to 
QuRSTioys. 

15.  It  is  iu  tlio  power  of  tlie  chief  to  remit  any  penalty  or  pardon  any  offence.  His 
doing  80  is  rog^ulated  by  policy  and  the  desire  to  increase  his  influence  with  the  tribe. 

16.  Crimes  and  debts  are  never  prescribed  bv  lapse  of  time,  but  axe  always  punish- 
able ;  they  are,  however,  generally  pardoned  in  cases  where  offender  has  been  absent 
for  any  great  length  of  time. 

17.  Colonial  laws  do  not,  as  a  rule,  suit  native  questions,  which  can  be  men 
satisfactorily  decided  by  reference  to  their  own  customs.  A  simple  code  of  law 
framed  upon  these  customs  would  be  desirable.  In  cases  between  Europeans  and 
natives,  colonial  law  must,  of  course,  be  used.  I  approve  of  the  use  of  capital  punish- 
ment for  murder,  &c.,  though  this  is  not  according  to  native  custom. 

18.  As  far  as  possible,  general  law  should  be  administered,  though  modifioations  of 
the  same  would  oe  necessary  in  different  tribes,  localities,  and  undi^  peculiar  cueom- 
stanoes. 

19.  I  consider  the  most  satisfactory  manner  of  trying  a  case,  to  be  for  the  iMM^Tmon 
(or  a  native  jury)  to  examine  and  cross-question  the  plamtiff ,  defendant,  and  witnesses. 
In  this  manner  the  magistrate  can  rely  on  the  witnesses  being  thoroughlv  cross- 
examined,  and  the  truth  elicited.  The  case  should  then  be  brought  before  aim  In 
decision  and  sentence. 

20.  Juries  of  trustworthy  and  intelligent  men,  for  the  trial  of  cases,  would  be  most 
useful ;  they  should,  however,  advise  only,  and  not  find  the  verdict,  and  the  reeponsi- 
biUiy  should  be  entrusted  to  carefully  selected  natives  alone.  All  cases  ahooid  be 
submitted  to  them  for  preliminary  examination ;  this  would  economise  the  time  of  the 
magistrate  and  further  the  ends  ol  justice. 

21.  Circuit  courts,  presided  over  by  judges,  should,  certainly,  sit  in  territories  betyond 
the  colony.  This  would  strengthen  the  hands  of  the  noaguirates  and  be  aatkCactoiy 
to  ihepeople. 

22.  CJniem  and  headmen  of  known  good  character  should  have  the  power  of  settling 

Sitty  cases,  submitting  the  same  for  approval  and  record  of  the  magistrate,  to  whom 
e  people  would  have  the  right  of  appeaL    When  approved  the  case  should  be 
recordea  in  the  same  manner  as  a  decision  of  the  ma|fi;iBtrate. 

23.  Collective  responsibility  is  a  good  principle  and  advantageous  under  the  present 
drcumstanoes  of  a  large  native  population  and  an  insufficient  machinery  for  canying 
out  the  law.  When  the  natives  have  reached  a  higher  degree  of  civilisation,  the 
principle  may  be  discarded. 

24.  Spoor  &aced  into  locations  should  make  the  inhabitants  responsible  if  they 
cannot  pass  on  the  spoor,  or  crive  a  satisfactory  explanation.  Any  arbitrary  enioroe- 
ment  of  this  law  is  liable  to  aouse,  as  the  spoors  are  sometimes  used  for  the  purpose 
of  concealing  the  actual  thieves  of  the  stock.  The  law  should,  however,  be  maintain- 
ed for  tiie  present. 

25.  The  system  of  collective  responsibility  is  on  the  wane  in  some  localities.  Where 
it  is  on  the  wane  the  result  has  been  unsatisfactory ;  thefts,  drunkenness,  &c,  baring 
increased  in  such  places. 

26.  The  head  of  a  kraal  is  responsible  for  the  payment  of  any  fine  imposed  undei 
the  collective  resjponsibility  system.  This  should  bo  done  with  discretion,  as  it  is 
possible  that  the  innocent  mi&^ht  suffer. 

27.  In  criminal  cases  no  tribunal  should  be  recognized,  with  the  exception  d  the 
|ury  appointed  by  the  magistrate  to  enquire  into  the  case. 

28.  ''  omelling-out,"  accusal  of  witchcraft,  and  torture  or  ill-treatment  of  women  to 
compel  them  to  marry,  should  be  made  penal  offences.  Circumcision  and  intonjane 
are  not  in  themselves  criminal  or  immoral,  but  the  accompaniments  (where  such  obtrode 
on  public  decency),  should  be  forbidden  by  law,  and  the  heathenish  practices  left  to 
the  operation  of  moral  teaching. 

29.  A  criminal  code  for  natives  in  the  lar^e  dependencies  of  the  colony  is  desirable. 
The  formation  of  native  juries  would  be  satisfactonr  to  the  people  and  to  the  aooosed; 
by  this  means  also  the  decisions  of  the  court  would  be  circulated  in  the  district,  and 
have  a  wholesome  influence  among  the  people ;  this  would,  to  a  certain  extent,  have 
the  same  effect  as  the  report  of  criminal  cases  in  the  public  press.  By  allowing  them 
to  take  the  evidence,  and  to  give  advice  or  opinion,  no  real  power  would  be  placed 
in  the  bauds  of  the  jury,  who  would,  however,  be  much  satisfied  with  this  apparent 
control  of  their  own  cases. 

30.  Cases  between  Europeans  and  natives  should  be  decided  by  colonial  law.  Gssei 
between  native  and  native  should  be  referred  to  a  code  of  criminal  law  framed  for 
such  cases. 

Civil. 

31 .  1  know  of  no  written  laws  among  the  natives.  The  Griquas  had  written  estrads 
from  the  Boman  Dutch  law,  framed  by  their  Yolksraad. 

32.  The  native  law,  as  to  debt,  does  not  release  a  debtor  after  any  lapse  of  tons. 
No  interest  or  increase  is,  however,  demanded  from  a  debtor  unless  an  agreement  to 
that  effect  has  been  made.  Those  natives  who  have  come  much  into  contact  with 
Europeans  are  rapidly  adopting  our  customs  as  to  sales,  loans,  hire,  contracts,  te.|  Ae. 
They  navealso  adopted  the  practice  of  becoming  bail  or  sureijy  for  each  othsr«    TTfite 
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ihoir  own  laws  it  is  custoniarj  for  them  to  give  a  young  gid  (siTen  an  infant)  as 
seouiity  for  any  debt  contracted.  Should  a  poor  native  borrow  cattle  from  his 
chief  or  from  a  friend  to  pay  the  dowry  for  his  wife,  he  will  sometimes  undertidce  to 
return  the  loan  from  the  proceeds  of  the  sale  of  his  first  daughter.  A  contract  of  this 
kind  is  alwc^  considered  binding,  though  only  verbally  made.  These  daims  are 
substantiated  by  producing  evidence  as  to  the  colours  and  description  ol  the  cattle 
given. 
83.  Under  native  law  a  common  man  has  no  real  rights.    Land  is  all  supposed  to  be 

the  property  of  the  chief,  who  holds  it  in  trust  for  the  tribe.  "V^th  independent  tribes 
under  oiespotic  rule,  even  the  personal  property  is  looked  on  as  belonging  to  the  obiet, 

34.  As  a  rule  a  man  can,  through  his  chief,  recover  losses  sustained  by^  him  through 
crimes  against  life,  property,  person,  reputation,  or  from  negligence.  Tnis  is  genenmy 
reooverea  bjr  fines,  tne  disposal  of  whicn  remains  with  the  ohiaf . 

35.  The  cmef  and  councilors  settle  all  disputes  and  oases  without  regard  to  their 
dvil  or  criminal  nature. 

36.  Judgments  are  enforced  by  the  despatch  of  emissaries  from  the  chief  to  recover 
the  fine. 

87.  Insolvency  is  not  known  among  natives.    Even  after  a  native  has  been  eaten  up 

by  his  chief  or  by  an  enemy,  he  is  always  held  responsible  for  any  debts  which  he 
may  have  previoiisly  contracted.  This  liability  descends  from  father  to  son.  As  the 
natives  themselves  express  it,  "  a  case  never  rots." 

38.  I  consider  that  a  simple  code  of  native  law  should  include  regulations  for  the 
disposal  of  civil  oases. 

39.  A  selection  of  native  laws  and  customs  should  be  codified  as  when  duly  adminis- 
tered by  just  magistrates,  these  would  be  perfectly  equitable  and  sufiSdent  for  the 
settlement  of  any  cases  that  would  arise  among  the  natives  themselves. 

40.  I  consider  that  a  modified  form  of  the  colonial  master  and  servant  law  is 
necessary  in  the  annexed  territory. 

41.  There  is  no  age  of  majority  among  natives.  The  rights  of  minors,  women,  and 
wives,  are  recognized  by  all  tribeis,  and  are  distinctly  laid  down  in  native  law,  varying 
slighfly  in  different  tribes. 

MABBIAGE  AND  INHEBITANGE. 

ICABBIAOE. 

1.  I  do  not  consider  that  the  practice  of  polygamy  has  lessened  since  the  settle- 
ment of  the  British  (Government  and  the  missionaries  in  the  country.  I  consider 
that  it  has  increased. 

2.  I  attribute  the  increase  to  the  greater  freedom  from  the  despotism  of  the  chiefs, 
now  enjoyed  by  the  natives  under  the  protection  of  Govermnent;  also  to  the  fewer 
inter-tribal  wars  and  to  the  greater  facilities  for  obtaining  cattle  by  labour,  and  the 
greater  quantity  of  food  procurable. 

3.  This  should  be  answered  by  church  authorities. 

4.  This  question  should  also  be  answered  by  church  authorities ;  there  is  no  sense 
of  error  felt  by  natives  regarding  polygamy. 

6.  No  natives  to  my  knowledge,  not  being  church  members,  are  monogamists  from 

choice.  Monogamy  is  generally  the  result  of  poverty,  or  as  has  sometimes  come 
xmder  my  observation  to  the  influence  of  the  first  wife. 

6.  I  do  not  consider  the  custom  of  ukulobola  to  be  a  transaction  of  sale  or  pur- 
chase, but  to  have  originated  in  the  wish  of  parents  to  secure  proper  treatment  for 
their  daughters.  In  some  cases  (in  which  the  marriage  has  been  a  happy  one),  more 
is  returned  to  the  husband  in  the  shape  of  presents  than  the  origins  dowry.  The 
custom  is  beneficial,  as  tending  to  prevent  immorality  among  we  people;  young 
women  being  careful  of  their  reputations,  to  ensure  the  full  dowry  b^ng  paid  for 
them.  Were  the  custom  at  once  abolished  there  would  be  no  check  on  the  pro- 
miscuous intercourse  of  the  sexes.  ' 

7.  As  a  rule  the  consent  of  the  woman  is  essential ;  though  doubtless  in  many 
oases  the  match  is  made  by  the  parents  without  regard  to  the  feelings  of  the  woman, 
who  is  forced  to  marry. 

8.  Many  cases  have  come  within  my  knowledge  in  which  g^rls  have  been  forced  to 
marry  against  their  own  wishes.  Though  now  under  Government  protection,  threats 
are  commonly  used  to  force  girls  to  marry  a  wealthy  suitor. 

9.  A  Kafir  woman  is  expected  to  plant,  weed,  and  reap  the  gardens,  to  cook,  and 
to  thatch  the  hut.  The  introduction  of  the  uso  of  ploughs  and  oxen  has  gpreatly 
improved  the  position  of  the  women  in  this  rospoct,  rolieving  them  of  the  more 
severe  labour.  A  woman  is  forced  by  public  opinion  of  other  women  to  bo  indus- 
trious. 

10.  As  with  Europeans,  the  position  of  the  woman  varies  greatly.    An  intelligent 

woman  (especially  if  a  first  wife)  frequently  acquires  great  influence  in  a  village,  and 
is  looked  up  to  with  respect  and  obeyed  by  omer  women.    No  property  can  oe  dis- 
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.posed  ol  bj  the  husband  without  oossent,  and  the  condition  of  the  women  is  not 

iy  any  means  necessarily  servile. 
11.  There  is  no  limit  to  the  number  ol  wives  which  a  man  may  marry. 

IS.  There  is  in  marriage  no  condition  of  disparity  of  age;  the  only  consideration 

being  to  avoid  marriages  between  relations  (tms  is  not  observed  among  the  Basotos). 

It  fMooently  happens  that  an  old  man  marries  one  or  more  young  wives. 

18.  A  man  can  ^ve  his  wife  away  for  adultery,  laziness,  or  barrennees,  and  she 
can  obtain  divorce  on  the  ground  of  the  impotency  of  hw  husband  or  hu  erodtj. 
Inthese  oases  a  certain  amount  of  the  dowry  is  returned. 

'  14.  The  happiness  in  different  native  households  varies  very  consideirably ;  there  is 

frequently  great  jealousy  between  tiie  wives,  perhaps  occasioned  by  paiiicuUr  fstm 
diewn  to  one,  by  the  husband.  Any  woman  successful  in  rearing  n^  d^dren  is  an 
object  of  jealousy  to  less  f(»rtunate  mothers,  who  attribute  the  loss  of  ^bmr  duldrai 
td  the  use  of  witchcraft. 

15.  Upon  completion  of  the  marriaee  ceremony,  the  cattle  pass  abeoJLutdy  to  the 
parents  of  the  bride.  The  husband  nas  no  longer  any  right  to  than.  It  is  cnato- 
mary  for  the  wife's  father  to  lend  one  or  more  of  the  cattle  to  the  d^u^^irtOT  for  the 
use  ol  the  milk,  and  also  to  give  her  a  share  of  the  increase. 

16.  This  is  a  case  of  vety  common  ocouirence  among  independent  bribes,  partica* 
laxly  chiefs  daughters,  but  is  not  allowed  under  Qovemment. 

17.  It  is  impracticable  to  abolish  such  an  okL  ajid  cherished  custom  w  ukolobols. 
'   I  consider  that  the  first  wife  of  every  man  should  be  registered  on  marriage  ai  ttuB 

magistrate's  office,  together  with  the  number  and  description  ci  the  cattis  paid  as 
dowry,  This  would  give  the  first  wife  a  better  status,  and  would  in  time  cause  As 
other  wives  to  be  looked  on  as  concubines ;  thus  having  a  tendency  to  gradudly 
wean  the  natives  from  polygamy. 
IB.  .  In  this  case  I  would  certainly  not  recommend  that  any  court  of  inatice  should 
compel  a  woman  to  many,  but  consider  that  the  court  should  compel  the  re6ton#ni 
of  tue  dowry. 

19.  I  would  punish  as  a  bigamist  any  man  who  should  take  a  second  wjHe  after 
being  married  with  Christian  rites ;  any  other  cases  should  be  dealt  with  by  native 
law. 

20.  There  is  no  doubt  that  the  despotic  power  formerly  exercised  by  the  chie&  had 
the  effect  of  checking  the  mere  bartering  of  women  for  cattle,  and  that  now  paxents 
are  in  many  cases  too  apt  to  look  upon  tneir  daughters  as  a  means  ol  increasing  their 
own  wealth. 

91.  I  attribute  the  difficulty  in  obtaining  native  labour  at  the  time  alluded  to  in  the 

report,  not  to  the  idleness  ol  the  men  consequent  upon  polygamy,  but  to  the  lew 
wants  ol  the  natives  themselves.  Those  who  had  by  contact  with  Europeans  leant 
the  necessity  lor  clothing,  &c.,  worked  willingly  to  obtain  the  means  to  purchase 
these  articles. 

92«  The  strict  manner  ol  completing  the  marriage  ceremony  is  by  a  danoe,  killing 

ol  cattle,  and  the  final  arrangement  ol  the  dowry  either  by  payment  of  cattle  or 
acknowledgment  ol  the  debt.  Many  marriages  take  place  which  aoe  considered 
v^lid  without  any  ol  these  perlormances,  the  a^eement  between  the  marrying  par- 
ties and  the  parents  rendermg  the  ceremony  valid. 

29*  I  consider  that  polygamous  Kafir  marriages  have  been  recognized  by  colonial 

law,  in  the  tax  on  each  wile's  hut,  and  by  the  aoknowledffemnt  of  sevenil  women 
as  wives.  The  children  of  the  second  and  other  wives  are  dealt  with  in  court  in  the 
same  manner  as  those  of  the  first  and  only  wife. 

34.  I  consider  the  ukulobola  and  polygamy  prevent  prostitution  as  nractised  by 

natives  wherever  they  congregate  in  towns.  Magistrates  should  have  uie  power  to 
equitably  settle  disputes  connected  with  Kafir  marriages,  assisted  bv  native  council- 
iors.    The  rifi;id  rules  and  technicalities  ol  our  le^  process  dissatisfy  the  natives. 

85*  The  making  ol  wills  is  unknown  among  natives.    A  native  during  his  liletime 

frequently  makes  arrangement  about  the  distribution  ol  property.  TbiA  only  h(dds 
good  where  the  parties  all  consent.  The  chid  and  whole  dan  are  really  the  ezeca- 
tors,  and  jealously  watch  the  interests  ol  yoimg  children.  None  ol  the  property  is 
disposed  ol  without  consulting  the  headman,  except  in  the  case  ol  grown  op  elder 
sons,  who  occasionally  dispose  ol  the  property  ol  younger  children ;  this  is  a  iruttfiil 
source  ol  litigation  among  natives.  When  diecked  in  this  by  the  dan  they  remove 
into  another  district  to  escape  Irom  the  control  ol  their  elders. 

26.  Most  decidedly.    The  succession  to  property  among  natives  is  as  a  rule  veiy 

justly  and  lairly  regulated. 

37.  The  natives  object  not  so  much  to  the  provisions  ol  the  Act  as  to  the  rigid  roles 
and  technicalities  ol  the  mode  ol  administration,  as  well  as  to  the  difficulty  of  obtain- 
ing a  patient  hearing  Irom  a  possibly  overworked  magistrate.  A  proliminarv  exami- 
nation by  a  council  of  native  headmen  and  a  simpler  mode  ol  procedure  would  satisfy 
the  natives. 

38.  To  ensure  the  natives  availing  themselves  ol  the  privileges  ol  the  Aet^  it  will  be 
necessary  to  simplify  the  method  of  administering  its  provisions. 
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29.  Natiyes  have  arranged  these  matters  aocording  to  the  well  understood  and 

hereditary  customs  prevalent  among  themselves ;  this  is  attributable  to  liie  dL£cuUy  of 
access  to  our  courts.  When  I  occupied  the  magistracy  in  the  TTmzimkulu  diskict 
and  employed  native  councillors  to  assist  in  cases  of  succession  to  property,  almost 
every  case  of  the  description  was  brought  to  me  for  settlement. 

SO.  I  consider  that  any  further  legi&tion  on  native  laws  and  customs  will  meet 

with  the  same  success,  unless  cases  are  treated  with  more  patience,  and  conducted  in 
a  manner  intelligible  to  the  natives  themselves ;  this  could  most  dSEectively  be  done 
through  the  mediimi  of  a  jury  or  council  of  their  own  people. 

81.  It  is  quite  correct  that  according  to  native  hiw  a  female  can  inherit  no  property ; 
indirectly,  however,  a  widow  inherits  property  intrust  for  her  children  which  virtnaUy 

fives  her  control  of  it.  8he  is  not  supposed  to  marry  again  without  consent  of  the 
eirs,  though  it  is  sometimes  done.  Tne  native  law  on  this  point  is,  that  the  deceas- 
ed husband's  nearest  relative  should  take  the  widow  for  the  purpose  of  raising  seed. 
This  is  one  of  the  matters  which  could  easily  be  regulated  by  a  simple  code  of  laws, 
giving  power  to  the  magistrate  (with  the  advice  of  the  native  headmen),  to  n^ake 
such  arrangements  in  each  case  as  would  not  be  repugnant  to  Ohristiaoity  or  ohili- 
sation. 

82.  Natives  are  very  much  attached  to  their  customs,  and  very  conssrvativG.  It  may 
be  advanced  in  support  of  these  customs,  that  until  the  higher  education  of  the 
natives  is  accompliisned,  it  is  possible  to  avail  ourselves  of  them  for  the  easier  govern- 
ment of  the  people. 

^Z.  Since  the  power  ot  the  chiefs  has  been  curtailed,  the  natives  are  less  bound  by 

.  thoee  customs  giving  despotic  power  to  the  chiefs,  or  g^reat  influence  to  witch-doctt^rs. 

84.  No  marriages  (of  natives)  take  place  before  magistrates  in  East  Qiiqualand. 
Marriages  are  either  celebrated  with  native  ceremonies  or  before  missionaries.  The 
natives  have  an  objection  to  appearing  before  a  magistrate  for  this  purpose. 

85.  Couples  married  with  Christian  rites  are  looked  upon  and  treated  as  Europeans 
in  re^ird  to  bigamous  and  adulterous  charges. 

86.  I  consider  thai  when  a  polygamist  embraces  Christianity  it  is  a  hardshrp  for  his 
numerous  wives  and  children  to  be  repudiated  and  thrown  on  the  world.  This  pre- 
vents some  natives  from  embracing  Christianity. 

87.  If  this  matter  were  legislated  upon,  all  wives  might  be  registered  who  were 
znairied  previouslv  to  the  promulgation  of  the  law ;  after  which  I  would  recommend 
the  registration  of  the  first  wife  only. 

38.  I  recommend  the  registration  of  the  first  wife ;  this  might  indirectly  by  influenc- 

ing public  opinion,  gradually  render  polygamy  unpopular.  Any  legislation  on  the 
matter  of  such  a  cherished  custom  should  be  of  gradual  effect. 

89.  I  would  recommend  that  ukulobola,  polygamy,  and  inheritance  should  merely 

be  regulated  by  legislation,  and  that  no  attempt  at  abolition  of  these  practices  should 
be  made  until  the  natives  by  hie;her  education  are  riper  for  it. 

40.  I  know  of  no  difficulties  which  have  not  been  met  with  by  reference  to  native 
customs  and  precedents. 

41.  I  consi^r  polygamy  to  be  a  decided  obstacle  to  the  advance  of  civilization 
among  the  natives.  Among  the  evils  are,  jealousy  among  wives,  which  causes  and 
perjpetuates  witchcraft  and  smelling  out ;  the  death  of  a  child  is  ahnost  invariably 
attributed  to  the  jealousy  of  some  rival  of  the  mother.  The  practice  of  giving  cattle 
for  joung  wives  and  thus  impoverishing  the  children.  The  wives  are  naturaUy  pur- 
chased by  the  richest  men,  which  gives  loss  wealthy  suitors  no  chance  of  marriage. 

The  arguments  used  by  the  natives  in  favour  of  polygamy  are  that  more  children 
are  bom,  and  more  food  produced  by  the  labour  of  the  women.  They  also  argue  that 
the  laborious  life  led  by  l^afir  women  ages  them  rapidlv.  Their  arguments  can  be 
met  by  pointing  out  to  natives  the  fact  that  a  sufficiently  large  family  can  be  expected 
by  a  monogamist  who  also  accumulates  more  property  with  which  to  enrich  his 
children,  and  who  also  enjoys  more  domestic  happiness. 

43.  The  presence  of  missionaries  has  tended  to  check  the  practice  of  polygamy,  and 
has  caused  the  discussion  of  the  question  among  the  natives.  The  decrease  m  the 
number  of  polygamists  is  of  course  hardly  perceptible,  as  the  number  of  natives 
reached  by  the  influence  of  missionary  work  is  but  a  sxnall  percentage  of  the  popu- 
lation. 

48.  It  is  considered  the  duty  of  a  woman  to  marry  as  soon  as  possible  after  arriving 

at  the  age  of  puberty.  An  old  custom  exists  among  the  natives  from  Natal  to  the 
Umtata  oy  wmch  a  man  having  had  connection  without  penetration  (hlabonga)  with 
a  female  is  expected  to  pay  a  fee  to  her  relations.  This  is  becoming  much  abused, 
owing  to  the  increased  value  of  the  fee  expected,  and  is  used  as  a  source  of  income 
which  tends  to  the  demoralization  of  the  people. 

This  practice  is  not  recognized  in  courts,  though  many  assault  cases  in  connec- 
tion with  it  are  brought  forward. 

44.  I  know  of  no  existing  law  which  I  could  recommend.  Any  law  on  this  subject 
should  be  based  on  the  native  law.  The  Natal  law  has  caused  great  dissatisfaction 
among  the  people. 
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INHEBITANOK 

45.  Any  expression  of  wish  as  to  the  disposal  of  inheritance  mnst  be  in  acooidAnoe 
with  Kanr  laws  and  customs.    No  departure  therefrom  is  legally  recognized. 

46.  This  Act  has  never  been  in  operation  in  this  district. 

47.  I  consider  that  wives  and  their  children  who  may  be  repudiated  by  a  man 
upon  his  contracting  a  Christian  or  civil  marriage,  should  on  his  deoeaae  be  entitled 
to  their  inheritance  according  to  native  law. 

.  48.  A  native  married  according  to  colonial  law,  should  be  treated  in  the  same  way 

as  a  European  bigamist,  should  he  afterwards  contract  a  second  marriage  during  the 
lifetime  of  his  leeally  married  wife. 

49.  The  native  mw  on  this  point  is  very  fair  and  dear,  and  could  not  wdl  be  inter- 
fered with. 

50.  This  at  present  can  only  be  carried  out  according  to  native  law.  By  legaliiiTig 
testamentary  disposition  of  property  the  way  would  opened  to  abuse  of  the  privflese, 
as  a  man  might  leave  his  property  to  a  child  by  a  favourite  wife  to  the*  injury  of  hn 
other  children. 

51.  I  would  suggest  adherence  to  the  native  mode  of  administration. 

52.  No  direct  interference  with  the  ukulobola  could  at  present  be  made 
causing  great  dissatisfaction. 


LAND  TENUBE. 

1.  By  independent  tribes  all  land  is  supposed  to  be  the  jproperty  of  the  chief.  Eveiy 
native  is,  however,  entitled  to  a  certain  amount  of  paring  and  arable  land,  winai 
right  can  only  be  forfeited  by  some  grave  offence  against  me  State.  Any  abuse  ol 
the  power  of  the  chief  in  this  matter  is  checked  by  the  fear  of  loss  of  influence  with 
the  tribe,  through  the  force  of  public  opinion. 

2.  Before  the  settlement  of  Europeans  in  the  country,  the  natives  had  very  vague 
ideas  of  boundaries.  Friendly  and  adjacent  tribes  generally  made  some  tacit  arrange- 
ment as  to  the  extent  of  grazing^  land  used  by  each,  but  no  fixed  boundary  was  male. 

8.  Any  encroachments  resulted  in  appeal  to  arms,  in  which  the  weaker  Joibe  had  to 

give  way. 

4.  Building  locations  were  chosen  subject  to  the  approval  of  chief.  Qarden  ground 
was  defined,  where  no  natural  boundaries  existed,  by  borders  of  grass  or  stones  made 
by  the  women  to  whom  the  gardens  belonged.  All  disputes  were  referred  for  settle- 
ment to  the  head  of  the  village.  Disputes  between  villages  were  referred  to  chief 
for  adjustment. 

5.  Disputes  of  this  description  were  less  common  before  connection  with  Gtovern- 
ment.  As  aXi  disputes  of  the  kind  were  then  decided  by  force  of  arms  the  weaker 
tribes  were  extremely  diffident  in  raising  such  questions. 

6.  In  this  district  natives  have  become  large  purchasers  from  Griquas  and  Europeans. 
They  seem  to  much  appreciate  the  obtaining  of  individual  titles,  and  very  few  natives 
sell  after  obtaining  titles  to  land. 

7.  Europeans  have  become  in  some  cases  purchasers  and  residents  in  native 
locations,  and  occasionally  great  inconvenience  to  all  parties  has  been  the  result. 

8.  On  the  assumption  of  authority  in  this  country  by  the  (Government,  the 
independent  chiefs  have  had  their  territory  secured  to  tnem  as  locations.  They 
practically  remain  in  regard  to  customs,  &c.,  in  the  same  condition  as  when  indepen- 
dent. In  Grriqualand  Proper  the  case  is  different,  as  very  manv  farms  were  granted 
by  the  Griqua  Government,  leaving  little  location  ground  for  tne  natives.  TinA  has 
naturally  brought  them  more  into  contact  with  Qriquas  and  Europeans,  and  the 
discovery  that  land  can  become  private  property  has  enlarged  their  ideas  on  the 
matter,  and  taught  them  the  value  of  land. 

9.  I  am  of  opinion  that  the  custom  should  prevail.  Any  distinction  in  this  matter, 
between  Europeans  and  natives  would  be  noticed  by  the  latter,  and  cause  discontent 
and  suspicion.  The  mode  of  transfer  in  the  Transkei  should  be  simpler  and  cheaper, 
at  least  until  the  natives  understand  it.  Transfers  were  made  imder  the  Ghiqua 
(Government  for  the  charge  of  £1 ;  this  answered  well. 

10.  Townships  judiciously  selected  and  properly  laid  out  would  be  of  great  advantage 
both  in  advancing  civilization  and  offering  rallying  points  for  Europeans  and  locals  m 
event  of  outbreak.  A  stand  of  arms  should  oe  kept  at  every  magistracy  and  court- 
house, which  should  be  built  with  a  view  of  forming  a  laager  or  defensible  position. 
This  would  prevent  such  occurrences  as  those  of  last  year. 

11.  In  neighbourhood  of  townships  European  farmers  and  natives  of  known  loyalty 
should  alone  be  located. 

12.  Hereditary  chiefs  should  bo  allowed  to  try  all  petty  cases,  subject  to  appeal  to 
magistrate.     Thoy  should  also  bo  usod  as  much  as  possible  in  court-house. 

IS.  Chieftainship  can  only  bo  abolished  gradually.    Any  other  plan  will  inevitaUj 

disestisfy  the  people. 
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14.  In  some  cases  land  has  been  bought  coUectively  by  a  tzribe  or  dan.    This  I 

would  regard  as  inalienable.  If  simply  individual  property  purchased  in  regular 
manner,  me  purchaser  should  have  right  of  disposal  as  under  colonial  law. 

16.  Where  title  has  been  granted  to  tribes  or  clans  by  Goyemment,  the  land  should 

be  inalienable  except  to  members  of  same  tribe. 

16.  Any  native  having  acquired  his  individual  title,  in  regular  manner  and  not  from 
ohiefa  or  GK)vernment,  should  be  allowed  to  sell  or  mortgage. 

17.  I  favour  only  restrictions  as  to  sale  or  mortgage  in  cases  mentioned  above. 

18.  This  would  vaiy  according  to  locality  and  amount  of  commonage  at  disposal. 

19.  Any  discontentment  expressed  would  be  proof  of  sufficient  advance  in  civili« 
cation  to  require  new  legislation. 

20.  I  consider  that  a  man  sufficiently  advanced  to  satisfy  his  magistrate  of  his  im« 
provement,  should  be  enabled  to  have  all  restrictions  removed  as  an  inducement  to 
others. 

21.  In  recently  annexed  territories  I  would  simplify  the  mode  of  transfer  and  regis- 
tration of  title-deeds,  by  having  titles,  &c.,  registered  at  magistracy,  and  cheapemng 
the  process  by  removal  of  rules  as  to  stamps,  &c. 

22.  The  simplified  pocess  alluded  to  should  include  special  facilities  for  transfer  to 
heirs  of  deceased  natives,  which  would  give  them  greater  interest  in  the  land. 

28.  I  have  observed  no  such  reluctance;  the  opposite  has  been  niy  experience ;  they 

are  eager  after  titles,  and  prize  them  much.  No  natives  in  this  district  have  taken 
the  ccuonial  title-deeds,  but  still  retain  the  Oriqua  deeds,  as  they  were  given  to 
understand  on  annexation  that  no  alteration  would  be  made  in  these  matters,  and 
they  regard  the  increased  fees  as  a  breach  of  faith. 

24.  I  advise  the  temporary  adoption  of  a  simpler  and  cheaper  mode  of  transfer  in 
the  Transkei. 

26.  I  have  no  knowledge  of  operation  of  Act  No.  40  of  1879 ;  the  people  are  oonp 

tinually  applying  for  individual  titles  and  tenure. 

26.  i.  I  approve  d[  individual  titles  and  tenure :  the  natives  would  not  in  their  present 
state  understand  leases,  and  I  do  not  approve  of  them. 

27.  Such  a  court  would  be  necessary  if  individual  titles  were  granted.  I  know  of 
no  leases  under  tribal  customs. 

25.  The  court  should  have  the  power  of  settlement,  but  such  matters  should  not  be 
hnrriedi  but  arranged  with  great  patience  and  care  and  after  considerable  deliberation. 


LOCAL  SELF-GOVERNMENT. 

1.  The  form  of  government  depends  almost  entirely  on  the  character  of  the  chief. 

2.  The  head  of  each  kraal  has  a  certain  amoimt  of  power  to  settle  petty  disputes. 
Appeal  from  him  is  to  ^tty  chief  or  headman ;  and  thence  to  Supreme  Chief. 

3.  They  have  no  legislative  powers,  but  have  judicial  and  executive  power,  tiie 
exercise  of  which  must  be  reported  to  the  chief.  I  consider  the  system  might  be 
adopted  with  advantage  and  improved. 

4.  These  matters  are  tacitly  arranged  between  neighbours ;  any  disputes  which  may 
occur  beine  referred  to  headman  of  village. 

5.  EverySiing  is  arranged  by  ''  popular  will ;"  there  is  no  such  institution  as 
mimicipal  fix>vemment. 

6.  l^e  omy  system  at  all  approaching  taxation  for  the  conduct  of  public  works,  is 
that  by  which  a  chief  or  petty  chief  can  call  on  his  people  to  assist  him  in  planting, 
building,  etc.,  or  to  assist  him  in  any  tribal  affair. 

7.  The  right  of  voting  has  not  yet  been  extended  to  natives  in  this  district.  When 
explained  to  them  they  would  exerdse  it  with  as  much  discrimination  as  Europeans 
of  the  same  class. 

8.  I  have  observed  that  the  natives  have  complained  that  often  a  perfect  stranger  to 
them,  ignorant  of  their  language  and  customs,  is  appointed  over  them  as  magistrate, 
and  that  they  have  no  voice  in  their  own  government.  This  might  be  obviated  by 
the  system  which  I  have  elsewhere  advocated,  of  permitting  chiefs  and  headmen  to 
assist  the  magistrate  in  his  duties.  This,  without  giving  them  undue  authority,  would 
cause  them  to  take  an  active  and  intelligent  part  in  the  government.  More  patience 
should  be  exercised  by  the  magistrates,  and  more  sympathy  shown  by  them  with  the 
people  placed  under  mem. 

9.  Nothing  based  upon  divisional  or  municipal  coimcils  is  either  necessary  or 
desirable.  The  native  customs  would  be  sufficient  base  for  any  system.  A117 
attempt  to  force  our  own  institutions  upon  the  people  will  be  a  failure  and  alienate 
their  sympathies. 

10.  Natives  take  an  active  and  intelligent  part  in  these  matters,  where  they  axe 
simply  assisted  by  a  European  in  showing  them  what  is  necessary. 

11.  The  natives  would  consider  it  a  great  privilege  to  have  a  voice  in  their  own 
government.  I  consider  it  the  duty  of  the  Qovemment,  b^  education,  to  raise  the 
peoj^e  to  a  condition  in  which  they  would  desire  and  appxeoiate  tfaie  iraiidiiiie* 
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12«  Such  a  siep  should  strengthen  and  not  weaken  the  hands  of  the  magistrates. 

18.  The  present  native  system  is  the  best  and  most  suitable  for  the  people.    I  see 

no  necessity  for  introducing  the  Ceylon  system  into  South  Africa. 

14.  I  have  elsewhere  advocated  uie  assistance  of  native  juries  or  ooundlfl  lor  settle- 
ment of  all  questions. 

15.  The  natives  are  not  at  present  fitted  for  the  divisional  council  system. 

16.  Natives  could  be  easily  induced  to  take  active  part  and  interest  ul  scihool  boards. 

17.  Native  laws  and  customs  would  be  sufficiently  conformable  if  the  people  theai- 
selves  were  called  upon  to  take  an  interest  in  the  question. 

18.  There  is  more  order  and  regularity  in  native  villages,  than  where  ihey  build  it 
locations  in  colonial  towns.  The  old-fashioned  round  hut  is  preferable  to  the  hovds 
oonstructed  by  them  of  tin  and  sugar  bags,  &c,  when  brought  into  towns. 

191  I  would  not  lay  particular  stress  on  the  construction  of  square  houses.    Better 

built  huts,  which  might  be  either  round  or  square,  should  be  encouraged. 

20.  In  my  opinion  natives  are  not  yet  sufficiently  advanced  for  such  a  system. 

21.  .  Certainly  without  stipulation  as  to  either  square  or  round  bouses.  Better 
lighting,  ventilation,  and  furniture,  should  be  particularly  insisted  on. 

22  I  think  the  natives  would  appreciate  a^cultural  shows.     Tlie  Cknranmient 

should  support  these  and  offer  prizes.    Special  prizes  should  be  given  for  various 

axtides  of  produce ;  this  would  encourage  the  cultivation  of  other  crops  than  mealies, 

Kfiar-Kx>nx  and  pumpkins,  and  thus  reduce  the  danger  of  fandne  or  scaxei^  of  food. 

223.  The  use  of  spirits  by  the  natives  has  an  extremely  bad  effect.    If  the  sals  be 

permitted  at  all,  it  must  be  very  strictly  regulated. 

ISa.  conclusion,  I  beg  to  state  that  I  consider  the  natives  have  been  so  disturbed  by  the 

enforcement  of  the  Branding  and  Disarmament  Acts  that  they  are  highly  sundoiaus  oi  an 

new' measures  that  are  adopted  for  their  government ;  the  greatest  care  should  be  observea 

in  the  p^midgation  of  ajoty  laws  for  the  native  population,  and  terms  and  objeets  of  all  Ada 

of  Paruament  should  be  fully  and  patiently  explamed  to  them. 

With  respect  to  lana  tenure,  I  would  add  to  my  remarks  on  the  subjesl^ 
that  individual  titles  ^[ranted  to  natives  in  location  should  not  be  sold  without  the  oanssnt 
of  the  magistrate,  acting  with  the  advice  of  the  chiefs  and  council  ol  the  tribe ;  this,  in  ordtt 
to  prevent  the  possibility  of  worthless  natives,  who  might  have  aoquired  land  by  heteditaiy 
rignt,  selling  to  Europeans  or  imiuro^  persons,  to  the  disadvantage  of  the  oammunity. 
Natives  who  have  purchased  from  individuals  would  have,  of  course,  to  m  tieafeed  in  the  same 
manner  as  Europeans  with  regard  to  their  land  tenure. 

As  it  would  be  impossible  at  present  to  abolish  the  practice  of  '' ukulobola,'' 
I  suggest  that  at  present  the  dowry  paid  by  common  people  should  be 
fixed  at  fifteen  head  of  cattle,  the  daughters  ot  chiefs  being  paid  more  highly  for  in 
proportion  to  their  rank.  The  number  fixed  in  Natal  as  the  maximum  sum  for  a 
dowry)  ^  *  ^^  head,  is,  in  my  opinion,  too  small.  This  matter  has  always  hitherto 
been  controlled  and  arranged  by  the  chiefs,  and  their  place  in  limiting  the  dowries  might 
be  filled  by  the  magistrates,  acting  of  course  with  the  public  opimon  of  the  chiefti  Sni 
pe<^le. 

A  system  of  tribal  self-government,  under  the  control  of  the  magistrates,  is,  I  oondder, 
worthy  of  the  attention  of  the  Oovemment.  At  present  the  changes  of  policy  oonsequsnt 
upon  the  alternation  of  Parties  in  the  Oovemment  nas  the  appearance  to  the  natives  of  vacil- 
lation and  inconsistency.  A  permanent  and  definite  native  policy  in  the  temtories  bevond 
the  Colony  would  be  better  understood  by  the  natives,  and  would  be  more  acceptable  to  uem. 

D.  STBAOHAN. 
Kokstad,  28th  November,  1881. 


By  Hon.  R.  Southey,  C.M.G.,  formerly  Colonial  Secretaryi  Cape  Colony. 

and  Lieutenant  Governor,  Griqualand  West. 

Southfield,  Wynberg,  Januaiy,  1882. 

JoHir  Noble,  Esq.,  Secretary  to  the  Native  Law  and  Customs  Oommission. 

Sib, — ^In  acknowledging  the  receipt  of  your  communication,  forwarding  to  me  a  series 
of  questions  on  native  laws  and  customs,  respecting  which  information  is  required  by  the 
Native  Laws  and  Customs  Commission,  and  requesting  me  to  reply  to  them  as  far  as  it  may 
be  in  my  power  to  do  so,  and  also  to  state  as  fully  as  possible  my  views  upon  each  or  any  A 
the  important  matters  to  which  they  relate,  I  must  premise  by  saying  that  it  is  not  a  veiy 
easy  task  to  define  what  is  to  be  understood  at  present  and  in  future  by  the  tenn 
*'  native." 

2.  I  must  also  say  that  any  practical  knowledge  I  possess  respecting  the  laws 
and  customs  of  the  people  designated  ''Kafirs,"  to  whom  I  apprehend  the  ques- 
tions are  intended  mainly  to  apply,  and  who,  for  the  purposes  of  this  letter,  may 
be  taken  to  be  the  various  tribes,  or  sections  of  tribes,  inhabiting  territories  between 
the  Great  Fish  Hiver  and  the  southern  boundary  of  Natal,  the  sea  and  the  Dradkensberg, 
was  obtained  many  years  ago  by  travelling  among  them,  and  that  subsequently  I 
have  aoquired  information  by  correspondence  with  various  Qovenunent  offloiiiis  and 
others  resident  among,  them* 
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3.  Such  being  the  case,  I  propose  to  reply  rather  in  general  tezms  than  to  the 
questions  seriatim,  and  I  am  led  to  do  so  partly  by  the  belief  tiiat  many  changes 
have  taken  place  •  in  modes  of  proceeding,  in  law  suits  particularly,  a^  in  ike 
customs  and  habits  of  the  people  generally  since  the  time  when  my  practical 
knowledge  wa^  obtained,  and  that,  therefore,  the  Government  officials,  who  have 
resided  for  lengthened  periods  in  the  country,  are  most  competent  to  aScMrd  reliable 
information  in  a  detailed  fonn. 

4.  As  regards  opinions  and  views,  or  theories  on  the  subject  referred  to,  I 
suppose  every  white  man  in  South  Africa  possesses  some,  but  I  fear  that  if 
many  are  given  in  answer  to  the  questions,  they  will  be  too  diverse  to  be  of  much 
value,  and  tend  rather  to  complicate  difficulties  supposed  to  exist  than  to  remove 
them. 

5.  If  the  object  of  the  inquiry  be  to  endeavour  to  find  a  way  to  the  adoptioA  of 
exceptional  legislation,  applicable  to  certain  classes  resident  within  tibe  Colony  proiper, 
i.0,,  westward  of  the  Qreat  Kei  Biver,  I  must  not,  be  supposed  to  favour  suck  a 
movement,  for  my  views  are  very  decidedly  antagonistic  to  it  I  am  of  opinion  that 
when  natives  come  to  reside  under  .a  civilized  government  they  should  be  amenable 
to  the  laws  and  customs  of  that  government ;  and  Ibelievethat,aB  a  ruloi  such  natives 
are  rather  in  favour  of  its  being  so.  Our  laws  respecting  marriage  and  inheritance 
of  properiymay  not  be  quite  such  as  they  like  best,  but  as  that  wofuld  arise, 
from  their  system  of  polygamy,  a  system  that  we  should  not  try  to  perpetuate, 
any  disabilities  they  may  labour  under  in  consequence,  should  not  he  reo^oved. 
by  legal  enactment,  but  be  left  to  work  out  by  natural  process, .  as  they 
ought  to  do,  the.  ultimate  extinction  of  the  practice  of  polygamy  within  our.  limits. 
Beyond  the  limits  of  the  Colony  proper,  as  weU  as  in  Basutohmd,  the  iohabitante 
bemg  almost  exclusively  natives,  and  our  rule  over  them  being  somewhat  limited, 
we  luiould  be  satisfied  to  work  for  a  time  upon  the  basis  of  their  own  system, 
excluding  only  from  our  recognition  as  allowable,  grossly  immoral  customs,  the 
beliel  in  witchoorait,  and  such  like  practices;  and  even  with  the^e  it  would  be 
judicious  to  deal  cautiously,  and  not  attempt  to  extinguish  them  by  ioDOSu 

6  Such  being  my  views,  I  consider  that  the  code  of  rules  and  regulations  pro* 

vided  for  Ihe  management  of  the  Basutos,  by  Sir  Philip  Wodehduse,  mighty  with 
advantage,  be  adopted  as  a  f oimdation  for  constructing  rules  or  laws  for  the  govern- 
ment of  the  several  tribes  on  the  seaward  side  of  the  I/rakensberg  range. 

7.  As  regards  the  questions  imder  the  head  of  ''Laws,''  I  may  observe  that  the 
Chiquas  are  the  only  natives  that  I  am  acquainted  with  who  have  mcide  any  attempt 
to  commit  laws,  for  their  government,  to  writing.  They  originally  emigrated  from 
this  colony  and  carried  with  them  some  knowledge  of  the  colonial  laws,  and 
from  time  to  time,  with  the  aid  of  .missionaries  and  the  edubated  among  themselves, 
committed  to  writing  such  laws,  formed  upon  those  of  this  Colony,  as  seemed  to  them 
to  be  suited  to. their  circimxstances ;  I  therefore  exclude  the  Gnquas  of  Griqualand 
West  and. of  Griqualand  East  from  the  natives  for  whom  any  other  than  the 
ordinary  laws  ^of  the  colony  may  be  admissable,  and  the  remarks  I  shall  make 
are  not  to  be  considered  as  applicable  to  them. 

8.  A  native  chief  is  usually  attended  by  a  nimiber  of  men,  some  of  them  elders  of 
the  tribe,  some,  perhaps,  court  favourites,  who,  f orminfi^  a  sort  of  Executive  and  Legis- 
lative Council  combined,  make  out  and  administer  the  laws.  The  elders  may  be 
regarded  as  representative  men,  and  through  them  the  people  have  some  voice  in 
what  is  done. 

9.  There  is  no  marked  distinction,  I  think,  between  offences  and  civil  rights  and 
obligations ;  ell  crimes  and  offences,  except  presumed  witchcraft,  as  weU  as  matters  of 
a  purely  civil  ph^acter,  may  be  compensated  for  by  a  cattle  (perhaps  now  money) 
payment. 

10.  The  taking  of  life,  whether  intentionally  or  accidentally,  is  regarded  as  an 
offence  to  be  compensated  for  by  a  cattle  payment,  both  to  the  relatives  of  the  de- 
ceased and  to  the  chief  of  the  tribe,  if  the  deceased  be  a  male.  I  am  not  aware 
whether  the  chief  roceivos  compensation  for  the  loss  of  a  female  belonging  to  his 
tribe. 

11.  Drunkenness  was  a  very  imcommon  occurrence  among  the  Kafirs  at  the  time 
when  I  was  in  the  habit  of  visiting  their  country ;  and  a  drunken  person  was 
regarded  with  contempt  and  treated  with  ridicule.  Vagrancy  did  not  exist.  Land 
being  common  property,  there  could  be  no  cases  of  trespass,  except  on  cultivated 
ground.  The  currying  of  weapons  was  regarded  as  an  iiJierent  right  of  manhood. 
There  was  no  law  applicable  to  any  of  these  matters  that  I  am  aware  of. 

12.  The  most  effective  punishment  for  a  native,  such  as  those  under  consideration, 
would  bo  lengthened  imprisonment,  because  while  absent  from  home  by  compulsion 
his  property  i^in  danger  of  being  lost,  and  his  wives  and  family,  if  he  nave  any,  get 
dispersed  in  su£ti  a  nuBkimor  as  to  render  it  most  difficult,  if  not  impossible,  to  gather 
them  together  again.  The  knowledge  of  these  consequences  of  lengthened  imprison- 
ment is  calculated  to  have  a  deterrent  effect. 


r 
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18;  Tl^  cM^  and  oannoil  mentioned  in  paragraph  8,  is  the  prinoipal  trilmnal  for 

deciding  important  cases ;  minor  cases  are  frequently  settled  by  petty  chiefs  or  heads 
of  kraals.  The  remuneration  of  the  chief  and  councillors  consists  of  so  much  of  the 
fines  as  they  choose  to  appropriate. 

14.  Hie  mode  of  pit>cedure  depends  much  upon  the  nature  of  the  coso ;  it  is  not 

nnnsiial  in  important  or  serious  eases,  for  the  diief  to  order  the  seizuro  of  all  the 
accused  or  defendant's  cattle,  and  may  be  all  the  cattle  of  the  kraal  or  ▼illage  to 
whiehhd  belongs,  at  the  commencement,  such  catile  to  be  held  in  coatody  pending 
tli^  remdt.  Thu  is  done  to  prerent  an  accused  person  from  making  his  escape  irith 
his  prepay  and  joining  another  chief,  as,  if  he  succeeds  in  doing  so,  neither  he  nor 
his  ptopeftty  may  be  foUoWed,  and  he  is  free  from  the  charge,  whatever  it  may  be. 
In.  ordinary  cases,  in  respect  of  which  attempts  to  escape  ore  not  probable,  partieaare 
citcidby  message  to  appear  before  the  chief  and  council,  and  are  allowed  as  much 
ffdMotfi  as  they  choose  to  recoive,  both  in  speech  and  in  examining  or  croaa-examin- 
lag  irititosses.  It  is  rery  rare,  I  fancy^  that  either  women  or  children  are  called  upon 
to  ^ve  evidence.  What  credence  would  be  given  to  the  evidence  of  any  witnesaes  is 
quite  uncertaiB ;  the  court,  howcrrer,  would  not  expect  **  the  truth,  the  whole  truth, 
and  liotlungbut  the  truth"  to  bo  spoken  by  any  of  the  partiea  or  witnesses.  To 
give  f al^  evideboe  would  not  be  considered  a  crime. 

19t  INovtuTe  is  sometimes  exercised,  and  is  usually  apjplied  with  a  view  to  extort 

admiBC&)ns  or  evidence,  such  as  the  court  desires  to  obtami  na  matter  whether  true  or 
fabd. 


16'< '  A  large  ^hare  of  all  fines  is  appropriated  to  the  chief  and  hia  oouncillors,  and 

divided  among  th^nselves;  some  may  oe  given  to  others,  but  there  ia  nothing  cer- 
tain about  it.     Oimes  are  not  prescribed  by  lapse  of  time. 

17i  I  thiiik  it  is  desirable  to  repeal  the  so-called  **  Peace  Preeervatioii  Act,''  because, 

practicdUy,  it  cannot  be  enforced,  and  is  far  too  costly  and  dangerous  as  aa  experi- 
mental law. 

l%\  As  k^gards  questions  18  to  40,  both  inclusive,  I  have  nothing  to  add  to  the 

general  remarks  alrdady  made  in  the  foregoing  pa^s. 

10.  A  boj  attains  ouqarity  on  undergoing  me  nte  of  oircumrision ;  a  woman  on 

maltiage.    liinorB  haVe  no  special  rights  or  immunities. 


MABBIAGE  AND  INHEBlTANCas. 

20.  The  questions  1  to  5  inclusive,  can  best  be  answered  by  clergymen  of  oon- 
gregatioxis  in  the  native  territories. 

21.  .  In  reply  to  question  6, 1  may  say  that  I  ^{gi^  ukulobola  as  a  marriage  settle- 
ment, and  not  as  the  purchase  price  of  a  wife.  There  arc,  no  doubt,  cases  in  which 
a  woman  is  compolled  by  her  father  or  other  male  relative,  who  at  the  time  is  her 
natural  guardian,  to  become  the  wife  of  a  man,  without  any  regard  to  her  own  feel- 
ings; but  I  believe  these  cases  to  be  exceptions  to  the  general  rule,  and  that,  as  a 
rule,  negotiations  preliminary  to  mania  ^e  are  canied  on  between  the  male  guardians 
oE  marriageable  girls  and  would-be  bridogrooms,  with  the  full  knowledge  and  con- 
sult of  the  female  concerned.  The  cattle  are  parted  \nih.  by  the  bridegroom  and 
received  Iby  the  guardians  of  the  bride  as  a  guarantee  of  good  faith  on  both  aides, 
and  do.  not,  at  any  time,  become  the  prppei*ty  of  the  guardian  in  the  true  sense  of  the 
ward.  Hiey  may  not  be  sold  or  otherwise  approj^riated  for  the  guardian's  benefit 
There  is  no  fixed  number  of  cattle  bargained  for ;  much  depends  upon  the  position 
of  the  bridegroom,  and  hois  expected  to  deposit  somewhat  in  proxK)rtion  to  his 
possessions.  The  cattie  deposited  in  the  first  instance  is  not  a  final  conclusion ;  if 
Uie  husband's  wealth  increases  and  if  the  wife  conducts  herself  well  and  bears 
cliildren,  the  original  deposit  of  cattie  is  expected  to  be  added  to  oil  special  occasions, 
such  as  the  birth  of  a  child,  &c.,  while  on  the  other  hand,  if  the  wife  misconducts  her- 
self, her  father  or  other  nearest  male  relative  may  be  required  to  compensate  the 
husband  for  such  misbehaviour  by  pa^'ment  of  cattie ;  and  if  the  wife  does  not  bear 
children,  and  after  a  lapse  of  time  there  should  appear  to  be  no  jnrospect  of  her  doing 
so,  she  may  be  divorced  and  sent  back  to  her  father,  or  other  nearc^  malo  relative, 
who  must  return  the  cattie,  or  such  of  them  as  arc  alive,  together  with  tho  increase 

thereof. 

22.  If  the  wife  has  a  family  and  survives  the  husband,  she,  with  her  children,  may 
claim  to  be  supported  by  the  male  relative  in  whose  possession  the  deposit  3d  cattle 
are ;  or  if  she  has  sons  who  have  attained  their  majority,  they  may  daim  t^o  cattle 
to  support  their  mother  and  her  minor  children. 

28.  Ijiese  are  my  impressions  on  the  subject  of  ukulobola,  founded  upon  information 

derived  from  various  sources,  as  well  as  by  personal  acquaintaaoa  inth  tho  frontier 
Kafirs  in  days  gone  by,  and  will  serve  as  answers  to  questions  7  and  8  as  well 
as  6. 
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24.  To  questioii  9, 1  reply  that  there  is  a  well  understood  and  defined  division  of 
labour  in  a  Kafir  family.  It  is  the  duty  of  the  males  to  attend  to  the  live  stock, 
to  build  and  keep  in  repair  the  cattle  kraals,  to  herd  Uie  cattle,  milk  the  cows,  and 
see  to  the  nulk  being  poroperly  cared  for,  to  fence  the  gardens,  to  cook  their  own 
food,  to  prepare  the  skins  of  animals  for  their  own  and  for  the  women  and  children's 
clothing,  &o, ;  and  it  ia  the  duty  of  women  to  construct  the  huts  and  to  cultivate  the 
gardens^  as  well;  as  to  attend. io  domestic  matters  in  which  they  and  their  children  are 
/eoBewned.  As  regards  cultivation,  there  is  no  compulsion ;  the  women  are  proud  of 
their  gardens,  and  cultivate  as  extensively  as  they  can.  This  part  of  their  duties  had, 
however,  of  late  considerably  4imimrited:by  the  introduction  of  ploughs,  and  would 
in  time  have  died  out,  if  peace  had  been  maintained. 

25.  Kafir  laws  do  notffiz  a  limit  to  tiie  nnmiber  oC  wives  .a^man  may  marry.  The 
wife's  status  is  not  a  servile  one ;  the  man,  as  with  us,  is  supposed  to  be  the  head  of 
his  establishment,  but,  not  imfrequentiy.  tiie  idea  is  a  popular  eiKror,  There  is  no 
law  or  rule  to  prevent  ill-assorted  marriages ;  but  it  seldom  if  ever,  hawens  tfajat  a 
young  man  marries  an  old  woman,  wMoh,  perhaps,  may  be  aoiMimtea  for  by  the 
eofltom  that  iromen  do  not  possess  psi^perfy. 

26.  I  have  already  said  that  a  wiie  may  be  divorced  if  she  does  not  bear  children ; 
I  know  of  no  other  cause  for  which  a  native  manimay  put  away  his  iriie.  A  woman 
may  divovee  her  husband  for  gross  ill-usage  if  she  can  manaee  to  make  her  -escape 
from  him  and  get  back  to  her  male  relatives ;  at  least  "the  husband  eannotredttim  Ms 
•wife  without  a  !farther4e]posit  of  cattle  to  increase' the  guarantee.  If  ihe  ifr'treat- 
mient  hAS  been  suchias  to  justify  it,  the  nude  relatives  may  refuse  to ^Uoirili^^^ife  to 
return,  4tnd  the  catlle  given  as  ukillobola  are  forf^ted.  In  sueh  eases  'the  'woman 
may  be  married  to  an^er,  and  iikulobola  be  required  for  ike^setafidftituibittid.  * 


lAND  TENITBE. 

27.  Individual  title  to  land  is  not  recognised  in  native  territories ;  ^the  land  is  the 

property  of  the  tribe  in  common,  and  no  one  (not  even  the  chief  and  council)  has  a 
right  to  alienate  it  or  any  of  it.  The  late  Basuto  chief,  Moshesh,  once  said  that  when 
the  Boers  emigrated  across  the  Orange  Biver,  and  some  of  them  settled,bypeivn3sion 
within  Basuto  territory,  the  Basutos  refi;arded  it  merely  as  a  loan  of  .tlve  ngtit  to  cul- 
tivate and  to  graze  stock,  and  he  repudiated  altogether  the  Boer  claim  to  having 
jpurdLased  the  land.  He  likened  the  transaction  to  the  loan  of  a  cow  to  milk ;  the 
borrower  might  keep  the  cow  so  long  as  it  suited  him  to  do  so,  but  she  never  became 
his  property,  and  could  not  be  disposed  of,  but  must  revert  to  the  lender  when  no 
lon^r  required  by  the  individual  'borrower.  I  do  not  think  it  was  customary  for 
native  tribes  to  have  clearly  defined  boundaries  until  we  interfered  and  defined  them. 
We  regarded  the  Kei  Biver  to  be  the  boimdary  between  the  Qaika  imd  Ndhlambe 
Kafirs  and  the  Gcalekas ;  and  possibly,  in  a  general  way,  it  may  nave  been  so 
regard^  by  those  tribes ;  but  it  is  well  known  that  there  were  Qcaldca  yillages  west- 
ward of  the  Kei,  and  Ndhlambe  and  Gaika  villages  to  the  eastward  of  it,  without  either 
being  regarded  as  trespassers.  Individual  rights  to  garden  lands,  cultivated  by  them, 
were  generally  admitted  and  respected,  but  moj  were  expected  to  fence  them  and  to 
keep  tiie  fence  in  good  repair. 

28.  I  lun  of  opinion  that  it  is  desirable  to  encourage  the  natives  to  look  at'  land  as 
property,  and  to  acquire  individual  tities  to  its  possession ;  and  I  would  allow  trans- 
actions for  the  purchase  and  sale  of  land  between  natives,  or  natives  and  Europeans, 
to' be  as  free  and  unfettered  as  between  Europeans  only.  I  consider  that  by  such 
a  process  we  should  best  get  rid  of  the  tribal  system  and  chief  tainsbips  gradually 
but  surely.  I  disapprove  of  forcing  natives  to  reside  in  villages  and  to  have  their 
cattle  branded,  ana  believe  that  such  doings  cause  great  dissatisfactioii  and  discon- 
tent, as  wen  as  distrust,  and  that  no  compensating  benefit  is  derived  from  it.  To 
changethe  habits  and  customs  of  a  people  without  an  overwhelming  military  or 

Solice  force  at  our  back,  must  be  a  work  of  time,  entered  upon  cautiously,  and  oon- 
ucted  with  skill  and  great  patience. 

29.  I  have  known  of  transactions  for  sale  and  purchase  of  land  between  natives  and 
Europeans,  and  also  between  natives  themselves,  and  think  the  records  of  the  civil 
commissioners'  offices  at  King  William's  Town,  East  Loudon,  Peddle,  Queen's  Town, 
and  others,  might  furnish  particulars  of  many  such  transactions. 


LOCAL  SELF-GK)VERNMENT. 

30.  Prior  to  the  unfortunate  wars  in  which  we  have  been  involved  during  the  last 

three  or  four  years,  the. native  people  resident  eastward  of  the'Kei^  and  also  m  Basuto- 

.  land,  enj  oyed  a  large  measure  of  local  self-government  better  suited  to  their  oondition  and 

.^beomstanees  than  would  be  any  system  founded  upontlM  snggestiaas  contained  in 
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tho  questions  under  this  head.  What  the  system  was,  can  no  doutt  be  readily  ex- 
plained by  our  officers  who  lived  among  them  ;  and,  in  my  opinion,  it  would  be  more 
judicious  to  endeavour  to  revert  to  that  sjBtem,  and  to  improve  upon  it  gradually, 
than  to  attempt  anything  new  not  imderstood  by  the  people. 

I  have  the  honour  to  be, 
Sir, 

Tour  most  obedient  Servant, 

B.  80UTHET. 


By  the  Rev.  J.  P.  Bertranii  Queen's  Town. 

Queen's  Town,  Srd  januaiji  1882. 

JoHxr  N0B12,  Esq.i 

Secretaiy  to  the  Native  Laws  and  Oustoms  Commission* 

Sib, — ^I  have  the  honour  herewith  to  endose  the  questions  sent  to  me,  with  some  aaswen 

thereto* 

The  subject  is  vast  and  requires  experience  and  wisdom  to  oomprdiend.  No  scheine 
ior  native  management  will  have  continuity  imless  the  pzincipleB  for  aboQiption  and  assimi- 
lation are  i^eadihr  held  in  view.  No  general  code  can  be  adopted  for  the  whole  of  the  natifB 
populationfl,  asme  phaaes  of  native  society  vary  according  to  circumstances  and  surrounding 
conditions.  Modifications  will  be  constantly  necessary,  in  pioportion  to  their  progress  in 
civilised  habits,  and  if  the  development  of  local  self-government  can  be  organised,  the  gra- 
dual growth  of  knowledge  will  be  secured. 

The  conditions  of  native  society  may  be  classified  as  follows : — 

1.  The  individual  or  fragmentary  form,  which  is  on  the  increase,  and  must  be  absorbed 
in  the  labour  market. 

2.  Gonmiunities  foimd  on  mission  stations  or  in  native  locations,  where  the  municipal 
form  for  village  manaeement  should  be  encouraged. 

8.  The  tnbal  conmtion  as  found  in  a  decaying  state  within  and  beyond  our  territories 
or  dependencies.    Here  district  or  divisional  councils  may  be  attempted. 

4.  The  national  existence,  where  found,  should  not  be  interfered  with,  unless  by  judi- 
cious management  to  get  modifications  passed  throu^  the  national  council.  It  is  a  mistake 
to  take  the  will  of  l^e  diief  for  that  of  the  nation. 

I  have,  ftc. 

J.  P.  BEBTBAM. 


LAWS. 

1.  I  have  some  experience  from  residence,  management,  and  missionarywork  amongst 
most  of  the  native  mbes  and  communities  within  and  beyond  the  colonial  territories. 

2.  Laws  are  based  on  tradition,  custom,  usage,  and  precedent ;  they  are  modified  in 
national  council. 

3.  The  councillors.  What  is  in  writing  is  of  modem  innovation.  Beference  through 
the  priesthood  is  obtained,  from  departed  chiefs,  which  generally  decides  doubt£il 
questions. 

4.  There  are  distinctions  in  offences  between  persons  or  against  the  State.  Punish- 
ment for  crime  is  received  also  as  atoning  or  cleansing  from  the  guilt  thereof. 

18.  Local  self-government  will  develop  from  village  management  or  municipal  r^;ii- 
lations;  these  would  be  modified  as  found  necessary,  according  to  the  drcumstances  of 
each  community. 

19.  In  the  colon^r  the  natives  are  graduallv  conforming  to  our  laws ;  they  must  be 
educated  to  assimilation ;  all  officials  should  study  plainness  of  speech  in  the  exposi- 
tion of  our  laws,  which  they  administer.  Also,  so  often  as  necedsaiy,  meet  oonunu- 
nities  to  explain  any  now  act,  or  meet  inquiry  of  existing  acts  or  laws. 

20.  A  native  court  ^oems  necessary  where  large  communities  are  found;  the  constitu- 
tion thereof  should  approach  the  principle  of  trial  by  jury. 

21.  Not  at  present.  Combined  courts  of  the  chief  magistrates  can  meet  the  present 
state  of  things  with  the  representation  necessanr  for  a  native  court. 

23.  There  are  many  advantae;os  by  this  principle,  whereby  the  good  conduct  of  the 
individual  is  secured  and  careless  or  reckless  proceedings  chedked  and  restrtdned. 

24.  Evidence  is  necessary  for  decision. 

25.  Where  on  the  wane  reckless  acts  follow,  the  check  being  removed. 

26.  Li  all  such  cases  strict  adherence  to  the  national  or  tnbal  custom  is  indispens- 
able. 

27.  In  the  tribal  condition  of  a  people  the  chief  should  take  a  part. 

28.  National  customs  cannot;  be  abolished  by  Acts  of  Parliament,  but  innovations  or 
modifications  can  be  attempted  in  national  or tiibul  councils,  and  aspeople  make  pro- 
gress they  will  accept  as  educated  and  imitate  what  they  adnure.  Xfnneoessary  inter- 
ference with  national  customs  will  irritate.  What  can  be  proved  aa  pnUio  nuisaacei 
can  be  prevented  and  injuries  perpetrated  punished* 
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29.  When  colonial  law  is  administered  there  should  be  one^  law  for  all,  bnt  where 

the  tribal  condition  is  found  in  our  Dependencies  a  tribal  court  can  be  constituted 
And  where  the  national  existence  is  in  operation  the  less  we  interfere  the  better,  except- 
ing in  its  councils  for  modifications  fnmi  time  to  time,  having  the  end  of  assimilation 
in  view. 

80.  Europeans  should  always  be  amenable  to  civilized  laws.    Native  laws  carried 

out  aa  found,  excepting  when  repugnant  to  civilisation.  Then  modifications  or  repeal 
should  be  sought  constitutionally,  Qxrough  the  native  councils^  to  give  force  or  ^ect 
according  to  txibal  or  national  custom. 

88.  A  code  of  laws,  if  desirable,  should  pass  constitutionally  in  a  tribal  or  national 
council,  to  give  authority  and  assent  thereto.  The  mere  innovation  cA  laws  require 
physical  force  to  uphold. 

89.  Organisations  of  councils  are  necessary;  the^  people  must  be  educated  in  local 
self -government,  otherwise  the  idea  of  foreign  rule  will  grow  and  cause  opposition 
and  obstruction.  When  the  people  accept  of  a  law  they  are  generally  found  law- 
abiding. 


MABRIAaE  AND  INHEBITANOE. 

L  Yes. 

2.  Christianity  and  contact  with  Europeans. 

5.  Yes.  Sometimes  from  choice,  then  m>m  poverfy,  or  want  of  relatives  to  bring  it 
about. 

6.  Alliances  are  formed  by  these  marriages ;  there  are  mutual  obligations  on  the 
relatives  on  both  sides,  acting  as  checks ;  these  disappear  with  the  brealdng  up  of 
the  tribal  condition,  and  would  de&;enerate  into  a  mercenary  transaction. 

7.  The  guar^ans  on  both  sides  nave  most  to  say  in  these  negotiations. 

8.  Yes. 

9.  It  is  Ipart  of  her  education  or  training. 

10.  Not  the  equal,  but  her  dignity  is  maintained  acocurding  to  rank  or  birth. 

11.  No. 

18.  A  divoorce,  as  we  understand  it,  is  difficult.    Desertion  is  frequent  and  gives  rise 

to  litijBnttion. 

15.  The  mutual  obligations  are  protective  to  all  parties  concerned. 

16.  Yes.  After  a  final  settiement  or  arrangement,  whereby  the  contracting  parties 
were  released. 

17.  No.  It  may  be  tolerated,  where  the  tribal  condition  exiots.  It  is  legal  where 
a  nationality  is  found. 

18.  In  the  colony  such  family  arrangements  will  gradually  change  form,  they  do 
not  require  legal  interference.  Where  native  courts  are  in  operation,  such  cases  would 
have  to  be  treated  according  to  their  laws  or  customs. 

20.  It  is  an  innovation,  should  not  be  recognised  in  this  colony ;  the  danger  is  in 

the  substitution  of  money  for  cattie. 

25.  Guardians  are  found  in  every  case.  If  tiie  natives  in  the  colony  are  instructed 
on  the  freedom  existing  in  making  wills  many  difficulties  to  the  Buocesdon  of  property 
would  disappear. 

26.  They  are  satisfied  therewith,  but  the  liberty  of  disposing  by  wiU  would  grow 
rapidly,  especially  if  such  could  be  registered  before  the  officiiu  in  charge  of  the  dis- 
trict without  other  formalities  excepting  witnesses  of  their  own  people. 

27.  Estates  become  generally  matters  of  family  arrangement ;  only  when  disputes 
arise  appeals  are  made  to  the  courts  of  law. 

28.  A  native  has  generally  a  clear  perception  how  to  disj^se  of  his  property,  if  he 
can  be  educated  to  register  that  will,  few  estates  would  be  mtestate  ;  where  an  estate 
is  intestate  natural  guardians  can  be  found. 

32.  Native  customs  weaken  in  proportion  as  the  people  are  absorbed  in  the  general 

population. 

87.  Allowing  a  man  to  will  his  property  as  he  pleases  and  provide  for  such  obliga- 
tions. 

88.  No  change  where  Colonial  Law  is  in  force. 

39.  Any  modification  must  pass  constitutionally  into  law,  through  the  tribal  or 

national  council. 

Inheritance. 

45.  Yes. 

46.  This  Act  has  only  been  applied  to  moveable  property.  There  are  several  cases 
in  the  District  of  Queen's  Town  where  immoveable  property  was  placed  in  the  hands 
of  the  Master  of  the  Supreme  Court,  and  the  legal  occupants  prevented  from  possess- 
ing the  same.     This  is  a  grievance. 

47.  There  is  generally  an  understood  distribution  of  property  to  the  several  houses. 
'f9.  Their  own  rule  of  succession  would  be  necessary. 

50.  Yes.    An  expression  of  will  registered  before  witnesses. 

51.  Not  through  the  Uaster  of  the  Supreme  Court 
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52.  I  would  not  interfere  with  such  private  arrangements ;  thej  must  do  t 

tliey  can  under  the  dreumstanoes,  so  long  as  existing  laws  are  not  hrokei 
oountiy  where  th^  live. 


LAND  TENTTBE. 

1.  Possession  of  land  and  being  ahle  to  hold  itoonsfitote  Che  idea  of 
Hfflieii^ehts  ot  a  chief  are  interested  in  tnaintafning  sttch  ti^sL  Ao^piiaftibm  and 
don  are  tinderstood,  Imt  no  alidnafion  of  Iftnd. 

2.  Vacant  territoiy  generally  was  necessary  between  them. 

3.  Onljr  80  long  as  frietidly  relittionB  are  maintained, 

"4.  'Th6  ifldiVid^  dablns  the  land  he  cnltSrates,  the  kraal  he  niake%  or  th 

he  bnilds,  but  the  locality  is  always  pointed  out  or  assented  to  by  ptoper^antbi 
6.  Yes ;  the  mainr  trioal  wars. 

6.  The  vtdne  of  we  Qnstem  is  of  dow  growth,  too  moch  in  adyanco  of  fhe  m 
the  pe^iiSe.  8(ttne  can  appredate  it,  bitt  the  massies  wonM  be  bettes  with  a  i 
land  tenure.    Tenants  to  the  State. 

7.  It  would  be  attended  with  inconvenience. 

9.  I  would  encourage  qaen  with  large  property  to  a  formal  poososnion  of  a  £ 

10.  Yes. 

11.  No  European  formers,  but  in  the  township,  the  erven  to  b6  large  enon 
European  agriculture  and  to  be  encouraged. 

12.  1  would  not  ignore  theni,  but  make  them  wotking  men  in  'Ghe  ^^^^p^^^fa^ 
law  and  justice. 

18.  Work  them  under  other  titles  or  they  become  obstructionists. 

14.  Wh^re  title  so  granted  I  would  make  no  restrictions. 

18.  'Rtmi  ten io  a  hundred  acres,  uldess  it  was  a  gradng  &nn,'fh0n  a.ti 

moirgen^  land. 
21.  All  registers  should  be  in  the  district  or  divijsion,  to  facilitate  acoesa  ibm 

26.  .         I  am  in  favour  of  fixity,  allowing  liberty  to  remove  if  he  can  transfer  to 

paying  him  for  improvement,  otherwise  to  remain  the  home  ot  hia  family,   'ft 

would  always  be  f  oimd  as  tenants  of  the  State.   Lands  abandoned  revert  to  th 
28.  Oceupation  of  land  diould  be  oonddered  as  a  claim,  and  if  a  man  has  | 

taxes  regularly  he  should  not  be  disturbed,  unless  provided  for  satialsctocily. 


LOCAL  SELF-GOVERNMENT. 

1.  Patriarchal,  tribal,  and  national.    The  system  is  eomjAote,  from  the  £tt 
kraal  as  the  germ  of  native  society. 

2.  ^e  whole  vysUm  being  connected,  reporting  from  the  lesser  to  the  gn 
earned  out  aad  receives  sanction  or  otherwise. 

3.  The  system  can  be  worked  to  good  account. 

5.  The  pc^ralar  will  emanatine  from  a  national  assembly  is  leoMniced.    1 

of  the  chief  is  not  always  the  wiU  of  the  people;  herein  we  have  mam  many  m 

8.  Local  seH-ffoveniment  should  be  in  view  from  the  village  to  the  district, 

management  and  district  councils  should  be  developed. 

11.  nthoir  local  regulations  were  subject  to  approval,  this  would  be  suffic 
voice  in  framing  such  is  the  best  beginning  in  representation. 

12.  It  can  be  made  to  strengthen  the  authority  of  the  Qovemment  xepreeentt 
14.  1  would  make  them  co-workers  in  keeping  order,  d;c. 

16.  The  sooner  they  are  interested  therein  the  better. 

1 8.  The  regulations  they  assent  to  are  generally  carried  out. 

19.  The  house-tax  diould  be  xmiform  wd  only  cne  payment. 
.20.  Not  at  present. 

23.  It  should  be  prohibited. 


By  Utabeni  Magabela,  Headman,  Peelton  Mission  Station,  King  WiU 

Town  District.  * 

FeeHon  Station, 
17ik  October, 

Sib, — ^I  will  endeavour  to  explain  the  laws  and  customs  of  the  Awiarowi,  ao 
to  you  r  request : — 

LAWS. 

1.  The  tribe  that  I  am  acquainted  with  is  the  Gaika.  It  is  there  that  mj 
ledge  commenced  of  the  customs  and  laws  of  the  Amaxosa. 

2.  A  chief  used  to  summon  his  tribe,  and  when  the  tribe  was  assembled,  tl 
promulgated  the  law  ho  wished  to  put  in  force.  Then  the  chief  coundlloi 
forward  and  replied  on  behalf  of  the  tribe ;  if  the  law  was  ffood  th^  accepted 
was  not  good  they  refused  it ;  whereupon  a  better  law  was  named  in  place  of 
refused. 

^TrsDslated  from  the  otiguial  in  Kafir,  by  Bev.  J,  A.  Cbaxjobb,  Qsshim's  Towiu 
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S.  There  was  no  writing  of  laws.    They  were  presepFed  in  i\ke  heads  el  fhei  old 

people. 

4.  Oonceming  crimes  among  the  Amazosa,  there  is  a  difCerenoe  between  tho^e 
which  are  great  and  those  which  are  small.  A  great  crime  was  taken  to  the  great 
place ;  a  small  one  was  decided  by  the  petty  chief  or  councillors. 

5.  Concerning  laws  among  the  Amaxosa,  in  punishing  there  was  a  diSereoioe 
between  those  which  are  great  and  those  which  aire  small.  A  great  crime  had  a  great 
punishment,  a  small  crime  had  a  small  punishment.  A  person  for  a  great  offence  had 
to  paya  fine  of  cattle,  for  a  small  one  he  had  to  pay  pots,  or  goats,  or  asi^egai^  Ac. 

6.  Yes.   There  are  many  points  in  which  they  differ  from  those  of  the  Colony  t; — 
First.  In  the  Colony  a  person  goes  with  money  to  the  lawyers  in  (Oder  that  his  ease 

may  be  entered  upon.  He  who  has  no  money  is  in  perplexity  about  how  his  oaae  will 
be  heard. 

Second.  Aseoond  point  of  difference  between  our  laws  andthoseof  theColony  ia  that 
in  the  Colony  a  thief  is  imprisoned.  According  to  the  law  of  the  Amaxosa  a  thief  paid 
a  fine  of  cattle,  and  he  from  whom  the  article  was  stolen  receiyed  back  his  prpperty. 

Third.  The  third  point  of  difference  is  this:  If  the  caseofagirl  that  has  been  seduced 
(ruined)  is  taken  to  the  office  (Mac^strate),  the  law  of  the  Colony  says  the  seducer  must 
provide  for  the  support  of  the  child,  and  there  is  an  end  of  it.  From  which  it  appears 
that  those  who  have  done  this  thin^  are  glad,  because  there  is  no  punishment  in  this, 
and  Uien  they  go  on  ruining  the  children  of  other  people  without  any  thought  at  all. 
because  there  is  no  punishment  attachable  to  such  conduct.  On  every  side  there  ar^ 
loud  lamentations.  That  is  an  army  which  ought  to  be  pursued  among  the  As^ucbsa. 
It  was  said  the  man  who  did  this  must  have  his  cattle  kra^  opened,  and  his  cattle 
driven  out.  l^t  fact  shows  the  greatness  of  the  crime  of  ruinmg  a  girl.  Such  a 
person  was  severely  eaten  up. 

7.  We  never  beard  a  case  of  drunkenness,  because  among  us  there  never  had  been 
powerful  dr|nks  which  intoxicated. 

ImhecSek  there  were,  but  they  wore  not  chargeable  with  crime.  They  couldnH  be 
ill-used ;  if  anyone  did  so  he  was  punished. 

Tre$pMs  did  not  exist  among  us.  There  was  no  ^ace  which  was  not  walked 
upon.  The  only  ^ot  that  was  not  trodden  was  a  chiefs  grave;  if  anyone  was  seen 
walking  there  he  was  fined.  Also  if  anyone  was  being  put  to  death  }ie  had  only  to 
run  there  to  be  &af  e. 

Concerning  arms,  a  man  could  not  go  anywhere  without  his  armour  to  x>rotect 
hiinscU  from  his  enemies.    Thorefore  the  judgments  and  the  laws  on  that  point  were 
such  as  to  permit  him  to  do  so. 
d.  A  punishment  which  was  with  power,  and  which  was  felt  by  the  Amaxosa,  was 

to  be  fined  in  cattle ;  because,  there  was  nothing  greater  than  catfle  in  the  estimation 
of  an  Amaxosa. 
9.  Our  office  was  the  open  space  between  the  huts  and  the  cattle-fold.    l%at  was 

the  place  where  all  cases  were  heard  at  a  chiefs  kraal.  When  judgment  was  given,  a 
sherm's  officer  was  appointed  to  go  and  carry  out  the  sentence  of  mimg. 

10.  Complaints  were  lodged  against  those  who  had  committed  an  offence.  Those 
who  beam  those  complaints  were  tho  coimcillors ;  witnesses  were  summoned,  and 
after  this  the  case  was  taken  to  the  chief  with  tho  evidence  on  both  sides,  whereupon 
the  chief  would  give  judgment  along  with  the  councillors. 

11.  Yes,  that  is  a  tluug  which  does  exist  for  persons  to  have  hearsay  evidence  before 
it  is  decided  upon. 

12.  With  reference  to  punishment  upon  the  body,  that  was  a  thing  infiicted  upon  a 
person  who  was  said  to  bewitch,  and  who  had  been  smelt  out  by  the  doctor  (priest). 
Such  an  one  was  made  to  feel  great  pains  on  his  body.  A  large  fire  was  kindled, 
stones  were  mado  red  hot,  and  these  were  applied  on  ms  naked  body,  and  they  glided 
down  the  body ;  also  bush  ants  were  shaken  over  his  body  and  they  fed  upon  it,  and 
all  tlie  while  tney  wore  wont  to  say,  "produce  your  bewitching  matter."  Such  was 
the  custom  of  darkness  from  which  we  say  we  were  released  by  tie  law  of  tho  Colony — 

we  rejoice. 

13.  There  was  no  punishment  for  one  who  had  borne  false  witness;  he  was  just 
looked  upon  as  a  liar  who  could  not  bo  trusted  by  anyone. 

14.  A  court  messenger  namod  unw'la  (a  tail)  was  sent  to  exact  the  fine  from  the  per- 
son against  whom  j\idgment  was  given.    This  messenger  was  paid  by  the  person  who 

had  to  pay. 

15.  Yes,  there  was  such  a  thing  as  pardon  or  remission  of  penalty  even  after  judg- 
ment was  given.  Such  an  one  woula  have  his  offence  pointed  out  to  him,  and  inter- 
cession made  for  him  by  tho  councillors ;  sometimes  he  was  interceded  for  by  the  chief. 

16.  Yes,  thoro  wus  such  a  thing  as  a  case  being  put  off,  for  some  time  it  would  be 
looked  at  by  ihe  coiuidllors,  an(l  after  thoy  had  looked  into  it  for  some  time  those 
concerned  would  bo  summoned. 

22.  Yes,  wo  arc  willing  that  petty  cases  should  be  decided  by  the  headmen,  because 

that  is  a  good  thiag  for  us  and  the  magistrates. 
24.  Wim  reference  to  tracing  a  spoor :  Our  custom  was  not  good,  because  if  a.spoor 

was  tnicei  until  it  entered  into  a  certain  village,  that  village  had  to  pay  a  fine,  even 
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although  the  people  there  had  not  stolen.    The  colonial  custom  is  good,  because 
nothing  can  be  done  unless  there  is  satisfactory  evidence. 
28.  With  reference  to  droumcision  :  Yes,  that  existed  from  of  old ;  it  is  a  national 

custom ;  it  initiated  into  manhood.  After  circumcision,  the  person  circumcised  was 
addressed  as  follows  : — **  To-day  you  have  gone  out  of  childhood,  you  are  a  big  per- 
son." These  words  were  spoken  on  the  day  that  the  circimidsed  were  broughthome, 
after  having  been  kept  in  tne  wilds.  He  who  did  not  conform  to  this  rite  was  said  to 
be  imdean,  and  he  was  not  allowed  to  eat  with  the  men,  but  was  driven  to  the  women. 
It  was  said  such  an  one  is  a  boy  because  he  had  not  circumcised.  Conlonnity  to  these 
customs  opened  up  the  way  to  participate  in  all  the  x>rivileges  of  the  Amaxosa.  So 
also  with  the  intonfane ;  it  was  an  announcement  that  a  girl  had  this  day  reached  her 
womanhood.  It  was  said  also  that  unless  she  conformed  to  this  custom,  when  she  be- 
come marriageable  she  would  be  plagued  by  ailments,  and  the  cause  would  be  said  to 
be  that  the  fountain  had  not  been  opened.  To  us  who  are  enlightened  by  the  Word 
of  Ood,  we  have  seen  that  these  things  are  not  good,  because  they  are  customa  which 
are  mixed  up  with  a  great  many  things  which  are  evil ;  because  no  ill-fortune  befalls 
us  by  our  not  conforming  to  them. 


MARRIAGE  AND  INHERITANCIB. 

1.  With  reference  to  the  first  question  in  this  page  the  answer  is,  it  (polygamy)  has 
decreased. 

2.  We  are  able  to  say  that  the  custom  of  having  a  plurality  of  wives  has  been  de- 
creased by  the  Gospel. 

3.  I  may  say  that  the  faith  which  is  by  Christ,  which  has  been  brought  by  the  Ck>B- 
pd,  has  shown,  especially  in  our  hearts,  the  evil  of  polygamy.  'Aere  are  many 
reasons  which  may  oe  pointed*  out.  The  first  reason  is,  a  believer  who  has  been  en- 
lightened by  the  Word  of  God,  has  seen  that  it  is  a  heavy  thing  to  him  to  have  many 
wives  to  whom  he  will  go  out  and  in,  and  he  sees  as  long  as  he  does  this  he  will  not 
be  able  to  serve  God  as  he  ou^ht. 

With  reference  to  admission  into  church  membership  there  is  not  such  a  thing  as 
■   a  polygamist  being  admitted,  because  no  one  who  is  a  polygamist  ever  seeks  to  be  ad- 
mitted with  his  plurality  of  wives ;  because  on  the  day  that  the  Spirit  of  God  enters 
within  him,  he  sees  himself  that  polygamy  is  a  sin. 

4.  Also  ohurdi  members  will  not  admit  into  their  number  one  who  was  admitted 
into  membership  and  then  lapsed  into  polygamy.  The  law  of  church  membership  is 
that  such  an  one  should  be  expelled  from  church  privileges. 

5.  Yes,  there  are  many  among  the  Amaxosa  who  do  not  desire  to  be  polygamists. 

6.  We  deny  the  statement  of  those  who  afi&rm  that ''  ukidobola"  is  a  sale.  There  is 
no  such  thing  amonff  the  Amaxosa.  That  is  a  new  thing  which  says  **  ukulobola"  is  a 
sale.  What  we  im^arstand  **  ukulobola  "to  be  is,  that  it  is  a  confirmation,  a  seal  at 
marriage  among  us,  because,  according  to  the  custom  of  the  Amaxosa,  if  a  wife  haa 
had  no  dowry  given  for  her,  that  house  is  not  established,  it  may  easily  sejMirate. 
But  if  there  is  **  lobola"  in  addition  to  the  marriage  ceremony,  such  a  house  will  not 
easily  separate.  Another  thing  which  shows  that  * '  i&ulobola"  is  not  a  sale,  is  no  person 
among  the  Amaxosa  is  of  a  fixed  value  by  which  she. may  be  sold,  because  we  have 
never  known  that  a  person  possessed  of  a  soul  could  be  sold.  We  have  never  sold  or 
bought  anyone ;  therefore  there  is  no  fixed  price  for  purchasing  or  selling.  Also 
anomer  reason  which  shows  that  '*  ukulobola"  is  not  a  sale  is,  after  the  parties  on  both 
sides  have  met  at  the  marriage,  those  belonging  to  the  girl  commend  her  in  these 
terms :  **  This  is  our  dish  wmch  we  have  come  to  hang  up  in  the  house."  When  her 
father-in-law  sees  that  this  wife  is  iU-used  by  her  husband,  he  goes  out  with  his  kerrie, 
with  a  view  of  chastisinff  his  son,  and  he  says :  ''  Do  you  not  know  that  this  is  a  dish 
belonging  to  other  people  ?  "  If  a  wife  is  iU-used  at  her  own  village,  she  goes  home 
to  her  parents,  and  remains  there,  until  such  time  as  more  cattle  are  given  for  her, 
and  then  she  returns.  For  these  reasons  we  say  that  "ukidobola  "  is  not  a  purchase. 
With  reference  to  forcing  a,  girl  to  be  manied:  Yes,  she  can  be  forced,  if  the  parents 
love  the  people  to  whom  they  wish  her  to  be  married,  and  if  the  child  refuses  she  is 
beaten  and  compelled  to  go,  especially  if  they  are  satisfied  with  the  young  man.  Be- 
cause among  us  a  child  does  not  rulp  while  under  the  control  of  the  parents,  whether 
it  be  a  boy  or  girl.  The  time  when  a  young  man  passes  out  of  the  control  of  his 
parents  is  when  he  marries,  and  so  also  of  a  girl. 

7.  A  marriage  is  celebrated  according  to  the  wish  of  the  parents. 

8.  If  the  parents  are  satisfied  they  will  thrash  a  girl  if  she  refuses,  and  make  her 
go.    But  there  are  those  who  do  not  do  this. 

9.  It  is  true  that  a  woman  must  do  all  the  work ;  but  she  is  not  forced.  She  just 
does  what  she  had  ah-eady  boon  trained  to  do  iu  har  parents'  home.  She  cannot  be 
forced  to  work  against  her  will,  and  if  she  refuses  to  work  no  charge  is  preferred 
against  her,  it  is  only  said  she  is  lazy,  and  she  is  lauffhed  at. 

10.  A  husband  and  wife  are  not  on  an  equality.    G£e  husband  is  the  head  of  the 

wife,  but  the  wife  is  not  a  servant  of  the  husband. 
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11.  There  is  no  fixed  number  of  wives  which  a  man  may  marry.  A  man  jnst  piarries 
any  number  just  as  he  pleases. 

12.  A  man  can  marry  from  both  parties,  that  is  to  say,  he  may  marry  from  among 
the  young  or  from  among  the  old.  There  is  such  a  thing  as  an  old  man  marrying 
yoimg  wives. 

13.  Divorce  (separation)  between  husband  and  wife  exists ;  both  sides  meet,  that 
belonging  to  the  husband  and  that  belonging  to  the  wife.  After  the  reasons  for 
separation  are  heard,  they  are  separated.  If  she  has  given  birth,  the  cattle  are  not 
taken  back.     If  she  has  not  g^ven  birth,  the  cattle  are  picked  out. 

14.  Yes,  there  are  causes  of  estrangement  between  them  which  create  jealousy.  The 
woman  who  was  first  married  looks  upon  the  rest  as  children  who  are  under  her. 

15.  With  reference  to  the  cattle  given  as  ikazt :  They  go  at  once  to  the  parent  of  the 
girl.  If  she  has  been  brouglit  up  by  another  person,  and  the  father  is  still  living, 
they  also  go  to  him,  and  he  gives  tlie  person  who  brought  her  up  what  is  his  due. 
Also  the  near  relatives  of  the  girl  receive  a  portion  that  is  their  due,  and  that  is  done 
by  the  parent  of  the  girl.     And  if  the  father  is  dead  the  heir  can'ies  all  this  out. 

16.  No,  there  is  no  such  thing.  A  g^l  once  married  cannot  be  controlled  by  her 
father.  He  cannot  take  her  and  maiTy  her  to  another  husband  without  having  been 
clearly  separated  from  the  one  to  whom  she  was  married.  If  a  father  did  such  a 
thing  he  would  bring  a  serious  charge  against  himself. 

17  With  reference  to  ''  ukulobola,'   we  are  willing  that  it  should  bo  sanctioned  by  the 

law  of  the  Colony.  But  with  reference  to  polygamy  :  No,  we  who  have  been  taught 
iihe  Gospel  would  not  like  if  tiie  Governor  forced  it  among  his  laws, 

18.  With  reference  to  a  woman  who  has  been  married,  and  there  is  proof  that  a 

dowry  has  been  given,  we  would  not  be  satisfied  if  Government  forced  this  point, 
because  the  reasons  for  separation  arc  two  :  One  leaves  her  husband  because  of  the 
hardships  of  ill-treatment  by  her  husband,  and  she  thus  rescues  herself  from  danger 
by  running  to  her  parents ;  another  leaves  her  hUsband  when  love  ceases,  and  for  no 
other  reason.  A  father  would  not  retain  his  daughter  unless  there  were  valid  reasons 
for  his  so  doing. 

25.  There  is  such  a  thing  as  giving  a  dying  charge  with  reference  to  the  inheritance. 
Among  us  the  inheritance  is  not  divided,  it  goes  to  the  heir.  There  are  ways  by 
which  the  interests  of  the  younger  sons  are  protected.  They  remain  with  the  (;ows 
which  were  milked  for  their  mother's  calabashes,  and  with  the  cattle  which  the  father 
was  wont  to  put  into  those  houses  of  the  younger  sons,  for  when  he  got  a  cow  he 
would  set  it  apart  for  those  houses  belonging  to  the  lesser  sons.  When  the  father 
dies  then  they  remained  with  these  cattle.  They  have  nothing  to  do,  however,  with 
the  marriage  cattle  belonging  to  the  inlieritance.  These  belong  to  the  great  house,  that 
is  to  say,  they  belong  to  the  great  son. 

26.  Yes,  it  was  good  at  that  time,  because  the  heir  was  now  in  his  father's  place, 
and  the  heir  used  to  gather  together  all  his  father's  family,  and  bring  them  up  and 
provide  for  them,  because  he  is  now  their  father,  and  if  he  was  a  good  man  he  would 

'  get  wives  for  them  (by  giving  the  dowry). 

31.  With  reference  to  an  unmarried  woman,  Yes  ;  among  us  such  a  one  has  no  in- 

heritance, she  is  simply  supportc^d  by  her  father's  property,  and  at  her  marriage  she 
goes  away  with  one  head  of  cattle ;  she  has  also  given  to  her  household  utensils,  and 
she  always  comes  back  to  ask  a  dress  at  all  times  that  she  is  in  need,  and  she  gets 
cattle  very  often,  if  she  comes  as  a  married  woman  who  has  no  inheritance.  But  if 
she  is  a  woman  who  has  given  birth  to  sons  and  her  husband  has  died,  and  she  re- 
mained at  lier  late  husband's  village  ^^'ith  her  sons,  and  did  not  go  away,  those  cattle 
of  her  husband  remain  with  her  and  the  milk-sack  remains  in  her  hut,  and  they 
always  consult  with  the  chief  son  in  all  things  that  they  do.  But  if  she  goes  away 
from  her  late  husband's  village,  she  takes  nothing  with  her. 

82.  Yes,  they  love  their  customs  very  much. 

40.  Yes,  there  is  such  a  thing  as  disputes  about  the  tlazi.     When  a  wife  died  with- 

out issue,  the  husband  used  to  go  and  pick  out  his  cattle,  and  this  led  to  lawsuits. 
Our  chief,  Sandilli,  a>)olished  that  custom  of  taking  back  the  cattle  when  a  wife  dies. 
He  said,  both  sides  are  dead.  Secondly,  a  husband  turns  away  his  wife  without  satis- 
factory cause,  whereupon  the  father  refuses  to  give  up  the  cattle,  and  this  also  leads 
to  lawsuits. 


LAND  TENURE. 

Land  Tenure  (by  the  Chief)  ^vxd  its  Laws. 

1.  With  reference   to   distribution  of  land,   there  was  no  division  of  land.     A 

chief  used  just  to  go  and  take  up  his  abode  in  apart  of  the  country  which  he  admired, 
along  with  the  petty  chiefs  who  wc^re  under  him,  and  then  the  chief  would  rule  that 
pai-t  of  the  country  according  to  his  hiw.s.  No  one  could  go  from  one  part  and  take 
up  his  abode  in  a  chief's  temtory  without  obtaining  leave.  According  to  the  law  of 
the  chief,  if  a  person  had  committed  a  crime  and  then  fled  to  another  chief,  and  he 
was  caught  while  still  on  the  way  he  was  fined.   If  he  was  found  after  he  had  reached 
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the  difltriot  of  that  chief  he  was  flying  to,  he  escaped  from  his  ptinaen  from  whom 
he  was  running  away,  and  then  they  nad  to  refer  the  matter  to  this  chief,  who  now 
alone  had  the  right  of  exacting  a  fine. 

According  to  the  law  of  the  chief  there  was  always  a  part  which  was  not  in- 
habited, and  which  was  set  apart  for  pasturage  and  kraals  during  drought. 

2.  A  chief  did  not  place  beacons  as  botmdaries  of  his  territoiy. 

4.  A  person  cultiyated  in  the  part  set  apart  for  that  purpose,  and  on  the  q>ot  he 
selected. 

5.  There  were  land  disputes,  but  not  so  numerous  as  they  are  now.  They  aroee  in 
this  way :  those  persons  who  came  first  and  had  located  themselyes  greedily  appro- 
priated the  land,  so  that  fresh  comers  could  not  secure  any. 

6.  As  to  whether  titles  are  good  or  bad?  A  title  would  be  a  good  thing  if  it  had  turned 
out  to  be  what  we  were  told  it  should  be,  because  it  was  said  that  it  was  to  be  a 
security  to  the  land,  and  a  proof  that  to-day  this  land  has  an  owner,  and  that  it  is  the 
inheritance  for  the  children  of  the  owner  of  it.  But  where  we  do  not  understand  it 
is,  that  we  must  pay  quitrent,  and  yet  at  the  scune  time  we  pay  hut-tax.  This  tiben 
we  cannot  understand,  and  we  ask  is  this  one  thing,  or  has  it  many  things  included 
in  it?  Also  a  person  cannot  let  his  land,  cannot  sell  it  or  dispose  of  it  in  amy  way 
without  the  consent  of  Gk>yemment.  These  things  make  us  &il  to  undorstand  this 
"title." 

18.  Concerning  the  quantity  of  land  which  ought  to  be  allotted  to  black  people.  All 

black  people  are  not  alike  in  working  the  soil ;  also  they  are  not  alike  in  tne  number 
of  <^dren,  and  they  are  not  alike  as  to  indolence  and  as  to  industry.  These  ten 
acres  are  nothing  to  a  man  who  has  a  family.  They  are  exceeded  even  by  four,  or 
six  acres  which  were  first  spoken  of,  because  each  member  of  his  family  got  an 
allotment,  and  that  brought  him  in  12,  or  20,  or  30,  or  40,  or  50  acres  according  to  the 
number  of  his  household.  In  such  a  case  he  is  able  to  cultivate  beans  in  one  section, 
Kafir  com  in  another,  mealios  in  another,  forage  in  another,  and  so  on.  In  order 
that  you  may  understand  that  all  black  people  do  not  resemble  each  other  in  strengUi, 
&<i,f  look  at  those  who  are  land  buyers  and  who  hayo  rented  groimd  from  farmers, 
and  do  you  not  know  that  they  exhaust  the  whole  in  cultivating  it  ?  and  is  it  not  they 
who  have  money  in  the  banks  ? 


LOCAL  SELF-GOVEENMENT. 

1.  Concerning  the  authority  of  councillors,  they  rule  according  to  the  authority  of 
the  great  place,  because  these  councillors  have  been  appointed  by  the  chiefs. 

2.  They  have  authority  to  select  those  things  which  are  within  their  power,  and 
they  pass  on  those  which  are  not  within  their  jurisdiction. 

3.  X  es ;  there  was  such  a  thing  as  councillors  looking  into  all  matters  (concerning 
the  people).  Therefore  we  say  this  custom  should  be  introduced  because  it  is  adapted 
to  black  people,  because  they  are  under  Goyemment. 

4.  With  reference  to  that  government  which  is  like  that  of  the  Town  Council,  there 
was  nothing  of  that  kind.  Yes ;  there  are  kraals,  and  pasture  ground,  and  vacant 
land,  and  garden  land. 

6.  With  regard  to  the  hut-tax,  there  was  no  such  thing  among  the  Amaxoea. 
There  was  no  such  kind  of  work,  and  there  was  no  money. 

7.  We  do  not  vote,  according  to  our  custom.  We  do  not  vote  intelligently  because 
we  know  nothing  about  those  people  for  whom  we  vote. 

13.  With  reference  to  what  you  say  is  being  done  at  Ceylon,  by  which  certain  men 

are  chosen  and  authorized  to  frame  laws  for  a  certain  district,  that  is  a  thing  which 
would  suit  us  black  people  of  this  country  admirably,  because  it  would  help  us  in 
many  ways,  such  as  the  following :  In  these  small  villages  of  ours  you  will  find  us 
living  where  there  is  not  even  a  shrub,  because  each  one  according  to  his  inclination 
chops  down  a  tree.  Also  wagon-drivers  outspan  where  they  please,  and  where  they 
have  no  right  to  do  so,  and  even  outspan  sick  oxen,  and  so  on. 

18.  With  reference  to  the  regulation  of  villages,  it  would  be  a  good  thing  to  frame 
laws  about  the  making  of  streets,  and  the  building  of  suitable  houses  in  a  straight 
line. 

19.  With  reference  to  building  cottages,  that  is  what  is  desired  by  some.  And  yet 
although  such  a  law  was  passed,  there  are  many  who  coidd  not  accomplish  this,  such 
as  those  who  are  without  money,  and  who  have  neither  wagons  nor  oxen. 

21.  It  would  indeed  be  a  good  thing  to  give  prizes  to  the  owners  of  better  houses 

than  others,  so  that  those  who  have  not  yet  built  may  be  induced  to  do  so,  and  that 
they  may  be  encouraged  to  build  them. 

NTABENI  MAGABELA, 

Headman. 
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By  Qia  Eev.  Tlieo.  Weiz,  Superintendent  of  the  Moravian  MlssionSi 

Eastern  Province. 

LAWS. 

I  am  fftmiliar  with  Fingoes,  Tembus,  Oaikas,  fto.|iii  districts  of  Queen's  Town,  Tembii- 
lana,  Tsitsikama,  East  Oriqnaland,  fto. 

^  Ifative  and  Colonial  Law, — Aa  it  will  have  a  demoralising  effect  upon  an  atmy,  when  the 
spoil  goes  to  the  officers  and  soldiers,  so  the  fact  of  the  fines,  or  part  of  them,  going  to  the 
cnief  and  councillors,  may  have  sometimes  a  demoralising  effect.  It  is  not  always  the 
violated  majest^r  of  the  law  which  inflicts  fines,  but  lower  interests  may  take  ocoasioiuuly  au 
active  part  in  judging  cases.  That  cases  like  witchcraft  cannot  be  judged  by  a  heathen 
court  is  generally  acknowledged,  but  oven  in  other  cases  men  who  have  no  idea  that  purity, 
chastity,  and  other  virtues  are  virtues  in  themselves,  will  be  but  poor  judges. 

Oolonifll  law,  however,  has  its  weakness  too.  In  two  cases  a  thief  sent  by  me  to 
Ilumansdorp  and  Queen's  Town,  many  years  ago,  was  found  *'  not  guilty,"  mewly  through  a 
formal  deficiency  in  the  evidence,  the  evidence  itself  being  as  elear  and  full  as  possible. 
Moreover,  a  bom  liar  need  not  be  warned  in  court  to  be  careful  what  he  says,  lest  it  be  used 
against  him. 

Tfaeii  at  least  in  the  state  of  transition  from  Kafir  law  to  Colonial,  we  might  study  the 
law  of  Hoses,  which  provides  that  a  stolen  sheep  be  restored  fourfold. — ^Ezod.  22. 1.  Graving 
a  man  some  months'  or  years'  hard  labour  is  very  good,  but  this  is  not  always  felt  to  be  a 
compensation  to  the  sufferer. 

Upon  the  whole,  however,  it  is  the  natural  way  of  history,  that  as  the  laws  of  barbarians 
in  Europe  were  superseded  by  Eoman  law  and  Christianity,  the  laws  of  dualized  nations, 
which  in  many  ways  are  superior,  supersede  the  laws  of  uncivilissed  nations  ybl  the  course  of 
time. 

Cireumeiswn  and  Intonjane, — That  circumcision  in  itself  is  neither  si!hf  ul  nor  initinoral,  is 
evident  from  the  fact  of  it  having  been  introduced  by  commandment  among  the  descendants 
of  Abraham,  from  whom  very  likely  it  came  down  to  the  Kafirs  through  Ishmael  and  Ihe 
Arabians. 

The  circumcision  of  the  Kafirs  at  present  has,  however,  as  much  to  do  with  the  ciretim- 
cision  of  the  Jews  as  the  doings  of  the  rainmakers  have  to  do  with  the  brin&;ing  forth  rain 
by  prayer  of  Elia,  or  as  certain  washings  of  heathen  nations  with  the  baptiem  of  the 
Christian  Church. 

Whatever  circumcision  may  have  been  in  centuries  past,  at  present  it  is  a  stronghold  of 
heathenism  and  barbarism. 

CSareumcision  is  either  a  religious  act  or  one  done  far  saaitary  purposes,  say  advisable  in 
hot  climates. 

If  with  the  Kafirs  it  is  a  religious  act,  then  it  is  at  prDPent  as  a  rule  a  profession  of  being 
with  soul  and  body  a  barbarian,  as  all  the  forefathers  were,  and  a  heathen  too. 

If  it  is  done  for  sanitary  purposes,  then  circumcision  of  infants  might  be  advised  and 
willingly  adopted ;  but  this  would  not  satisfy  the  Kafir  mind.  If  it  wero  not  one  of  the 
Btron^olds  of  barbarism  and  heathenism,  moral  teaching  would  have  had  more  effect,  and 
they  wotild  easier  see  that  the  bravest  warriors  and  strongest  nations  (among  them  of  their 
own  flesh  and  blood  the  Zulus  and  Bacas)  have  not  the  rite  of  circumcision,  and  that  it  may 
be  safely  abandoned. 

IntofUane, — Hardly  anything  can  be  said  to  g^ve  a  better  appearance  to  one  of  the 
vilest  and  debasing  customs,  connected  with  festivities  and  dances,  leading  to  an  immense 
amount  of  ixomorality.  Nothing  can  show  more  strongly  the  sad  and  disastrous  effect  these 
two  rites  or  customs,  at  an  important  period  of  human  life,  have,  than  when  we  comparo 
how,  at  that  same  period,  the  Christian  Church  (especially  on  the  Continent)  through  con- 
firmation receives  young  souls  as  members.  If  it  has  been  said,  that  man  is  half  angel  and 
half  animal,  and  if  the  Christian  doctrine  reminds  us  to  let  the  heavenly  nature  rule  over 
the  passions,  and  to  have  the  animal  nature  within  ourselves  killed  and  kept  down,  these 
heatnen  rites,  especially  where  people  have  already  been  brought  into  contact  with  the  puro 
and  holy  doctrines  of  Christianity,  are  simply  a  going  back  from  light  to  darkness,  and  they 
ought  to  be  put  down  by  all  available  means. 


MARRIAGE  AND  INHERITANCE. 

Practice  of  Polygamy  lessened,  and  Causes, — The  example  of  Europeans  living  in  monogamy, 
greater  poverty,  the  Kafirs  ujion  the  whole  being  less  rich  in  cattle  than  they  were  before  the 
lung-sickness  nearly  every  year  decimated  their  stock,  and  if  a  minister  of  reb'gion  may 
say  so,  last,  not  least,  religious  teaching,  has  had  some  infiuence  in  lessening  the  practice  of 
polygamy  to  a  certain  degree. 

Admission  of  Polygamists  as  Church  Members, — Our  ndes  (founded  upon  experience  of  150 
years'  mission  work  in  various  parts  of  the  world)  at  present  are  still ; — 

**  Synod  Results,  §  93,  Admission  to  Baptism. 

*'(?.  Baptism  of  Poly^amists  and  Polyandrists.  [In  Tibet,  where  the 
people  profess  to  be  too  poor  to  support  a  wife  and  family,  and  whero, 
thereforo,  several  have  one  wife  together.] 
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"Polygamy  and  polyandry  are  opposed  to  the  idea  of  Christian  marriage.  It  is,  there- 
fore, the  duty  of  our  missionaries  to  bear  a  decided  testimony  against  these  heathen 
customs.  "WTiile  it  can  on  no  occoujit  bo  permitted  that  baptised  persons  form  such  connec- 
tions, the  Synod  was  conscious  that  there  might  be  cases  in  whicli  it  would  lead  to  yet 
greater  sin,  if  a  heathen  before  his  baptism  were  obliged  to  dismiss  all  his  wires  bi^  one, 
and  therefore  resolved  that  in  exceptional  cases,  and  only  in  such  which  are  to  be  considered 
and  determined  upon  by  the  Mission  Conference  of  the  district  in  which  such  cases  may 
occur,  polygamists  may  be  admitted  to  holy  baptism,  but  polj-andrists  in  no  case." 

I  must  add,  however,  Uiat  although  theoretically  this  is  the  rule,  the  practice  is  against 
baptising  polygamists. 

Li  one  way  nothing  may  be  said  in  favour  of  tolerating  polygamy,  not  eyeu  in  the 
state  of  transition  from  heathenism  to  Christianity,  or  on  account  of  the  hardness  of  their 
hearts  (Matt.  19,  8),  as  in  the  case  of  divorce. 

Polygamy  is  not  only  against  the  rules  of  the  Christian  Church,  but  against  tlie  inten- 
tions of  the  Creator. 

Even  Freethinkers  will  admit,  tliat  u2>on  the  whole  the  statistical  returns  of  the  whole 
'  world  show  that  the  number  of  males  and  f emalos  bom  is  nearly  equal,  showing  thus  that 
nature  did  not  make  polygamy  necessary. 

Polygamy  is  not  even  expedient,  as  far  as  fruitf ulness  is  concerned.  Jacob  with  four 
wives  had  not  more  children  than  many  a  monogamist ;  and  upon  the  whole,  eren  among 
the  Kafirs,  the  nimiber  of  children  is  sometimes  small,  considering  the  number  of  wives. 

On  the  other  side  it  must  be  acknowledged  that  during  the  period  of  transition  of  a 
nation  from  heathenism  and  barbarism  to  Christianity,  there  are  many  difficulties  which  can 
hardly  be  mentioned  fully.  One  difficulty  is  the  position  of  a  quasi-widow  or  abandoned 
wife  among  Kafirs.  Such  a  woman  will  hardly  be  remarried,  remain  in  temptation  herself 
and  be  a  temptation  to  others,  and  to  her  former  husband  too. 

Openly  acknowledging  the  difiiculty  and  coming  to  the  result,  "women  living  in  a  state 
of  compidsory  polygamy  may  be  baptized  "  (see  Eesults  of  a  Synod  held  at  St.  Marks,  1878 ; 
chairman,  Bishop  Dr.  Callaway)  need  not  be  judged  too  severelv. 

Upon  the  whole,  polygamy,  although  tolerated  in  the  Old  Testament  (a  harlot  was  to  be 
burnt,  an  adulterer  to  be  stoned,  an  Elkana  was  tolerated  to  visit  the  temple  with  Hannah 
and  Peuiua)  is  universally  condemned  by  all  denominations  of  the  Christian  Church ;  but  it 
would  be  desii'able  that  aU  the  denominations  should  work  still  more  harmoniously. 

Although  it  might  be  too  early  to  declare  bigamy  among  Kafirs  geneimly  to  be 
a  criminal  case,  le^slation  may  do  all  that  is  possible  to  put  down  a  practice  which  is 
certainly  not  a  blessmg  to  any  country  in  the  world,  Turkey  not  excepted. 

Ukulohola. — ^In  our  Church  as  well  as  in  most  others,  "  ukulobola"  was  always  put  into 
one  line  with  circumcision,  intonjane,  superstition,  ^N-itchcraft,  which  must  be  put  away  with 
all  the  other  works  of  heathenism. 

But  on  a  Conference  in  1862,  we  came  to  the  conclusion  that  receiving  or  giving  a 
present  (us  a  mild  form  of  '^  ukulobola''  will  bo  called  by  an  ouphonism)  is  not  quite  as  the  sin 
of  -witchcraft,  nor  as  x>Qlluting  ever)'  girl  and  annihilating  every  spark  of  virtuous  feeling  by 
intonjane,  &c. 

We  adopted  therefore  the  following  rule: — *' Giving  a  daughter  to  the  highest  bidder 
(compelling,  for  instance,  a  girl  who  is  under  Christian  inlluoncc  to  marry  a  rich  heathen) 
is  puuifslicd  by  excommunication ;  but  to  make  presents  uiider  loss  aggravating  circumistauces 
Ih  a  matter  of  Cliui'ch  discipline ;  it  might  involve  us  in  serious  ditficulties,  one  of  those 
dilficidties  being  hj-jwcrisy. 

Although  wo  can  hanlly  say  that  slavery  exists  among  the  Kafirs  in  the  ordinary  sense 
of  ilie  word,  ukulobola,  nevertheless,  is  based  on  the  idea  that  females  are  the  property  of 
the  father,  the  elder  brother,  or  the  husband,  and  not  equal  to  them  in  any  way.  The 
wholo  social  state  of  Kafir  society  is  therefore  built  on  a  wrong  foundation. 

Daughters  ai%  Article  of  Sale,  S^^c, — Comparatively  harmless  is  what  may  be  seen 
occasionally  in  Aarioiis  modifications,  according  to  the  advancement  of  civilization.  Other 
itiembcrs  of  the  family  may  be  neglected,  and  the  decoy  bird  allowed  to  buy  any  amount  of 
b^iMls,  sunshades,  gloves,  as  the  case  may  be,  until  the  male  bird,  or  his  cattle,  is  caught, 
>vhcn  llio  lino  foathors  disappear,  liko  the  wings  of  a  moth  coming  near  a  burning  candle, 
fcho>\  iug  tliu  unpleasant  metamorphose  of  a  seeming  butterfly  to  the  common  caterpillar, 
called  Kalir  woman. 

Idlcnciifi. — C<>ii:ainly  a  Kafir,  who  can  manage  to  "  sell'*  a  female,  will  never  think  of  the 
word,  ••  in  the  sweat  of  thy  face  shalt  thou  eat  broad,'*  ((xcues.  3.  19)  being  spoken  not  to 
Europeans  alouo. 


They 

lluir  independence  and  part  of  tluir  country,  not  through  the  sword  alone,  but  by  being 
luou-ht  iiito  contact  v.'ith  nations  who  do  not  spend  their  wholo  time  in  idleness. 

A  .sad  illiist:;;t:uii  (jf  tlic  wife  being  projjcrty  came  to  my  notice  many  years  ago.  A 
Knfir  conii»lainrd  tluit  another  nuui  had  committed  adultery  with  his  wife.  The  sinner 
rci>lied  that  he  did  not  uuderstaud  v.hat  lie  meant.  In  fact  the  husband  had  formerly  told 
th«.?  «jthcr  one  to  take  care  of  his  wife  in  his  absence,  seeing  only  that  nobody  else  should 
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have  to  do  with  her,  but  now  he  had  not  consented.  The  wife  had  no  voice  at  aU.  TSe 
husband  consenting  or  not  consenting  was  the  only  question  to  be  consideredi  the  wue  being 
his  bought  property. 


LAND  TENUEE. 

Reluctance  to  accept  Individual  Titles, — ^At  the  meeting  held  in  November,  1881,  at  the 
Umtata,  by  the  Secretary  for  Native  AfEairs,  with  Gangelizwe,  this  chief  expressed  a  strong 
desire  not  to  have  his  land  cut  up  by  surveyors,  but  to  leave  the  whole  intact  in  the  hands  of 
the  chief  of  the  tribe. 

This  may  be  dictated  by  the  natural  instinct  and  fear,  that  when  titles  are  given  out  by 
Gbvemment,  the  chieftainship  and  independence  are  gone,  possibly  also  a  considerable 
portion  of  the  land. 

2Stle  Deeds  to  Individual  Natives, — ^As  far  as  our  mission  stations  are  concemedy  we  think 
that  legislation  need  not  be  as  it  were  aggressive,  without  any  strong  reasons. 

Most  of  our  stations  are  erected  on  a  piece  of  land  granted  to  the  Society,  and  I  do  not 
see  how  the  system  of  giving  individual  titles  could  be  introduced  without  the  consent  of  the 
holders  of  the  title. 

The  reasons  of  our  not  being  in  favour  of  having  individual  titles  issued  are  the  f oflow- 
ing : — On  a  limited  piece  of  land,  surrounded  as  it  is  in  many  cases  by  farms,  elements  (say 
a  canteen  keeper,  &c.)  might  buy  ah  erf,  which  could  do  a  good  deal  of  harm,  without 
bringing  a  blessing  to  anybody,  not  even  to  themselves. 

The  system  of  compulsory  education,  &c.,  would  also  suffer;  and  cutting  up  a  piece  of 
land  into  many  parcels  may  leave  at  last  not  enough  to  live  upon,  but  still  too  much  to  die, 
as  the  proverb  says,  and  instead  of  being  an  improvement,  promote  poverty  and  misery. 

Regulation  for  Native  Villages,  and  Building  of  Houses, — On  all  our  ]f oravian  stationls  regpila  ' 
tioxis  acknowledged  by  Government  are  in  force. 

These  regulations  embrace  rules  about  building  their  houses  with  order  and  regularity. 
In  some  cases,  however,  a  good  round  hut  may  be  better  for  the  health  than  a  miserable 
drafty  so-called  square  house. 

Townships, — Townships  will  be  very  beneficial,  if  only  the  curse  of  these  towns,  the  sale 
of  intoxicating  drinks  to  natives,  could  be  prohibited,  or  at  least  kept  under  very  strict 
regulations. 


LOCAL  SELF-GOVEENMENT. 

We  have  on  our  Moravian  stations  a  kind  of  municipal  regulations  revised  by  GK)vem- 
mont,  adapted  to  the  requirements  of  a  native  settlement.  The  popular  will  is  recognized  by 
the  overseers  being  chosen  by  the  male  adults  of  the  station ;  the  missionary,  however, 
having  a  vote  too,  m  case  of  the  people  being  evidently  misled. 

Sale  of  Intoxicating  Drinks, — All  those  who  have  observed  what  a  fearful  curse  the  sale 
of  intoxicating  di'inks  is  and  was,  especially  iu  the  border  districts,  will  be  unanimous  that 
whatever  can  be  done  to  prevent  a  few  pooplo  interested  iu  that  branch  from  making  money 
through  killing  both  soul  and  body  of  the  Kafir  tribes,  chiefs  included,  will  be  welcomed  with 
joy  by  all  those  who  are  convinced  that  even  revenues  to  the  public  treasury  through  such  a 
trade  are  not  a  blessing,  but  a  curse. 

THEODOR*  WEIZ, 
Superintendent  of  the  Moravian  Mission 
in  the  Eastern  Province. 
Baziya,  5th  February,  1882. 


By  Colonel  J.  H.  Bowker,  late  Commandant,  F.A.M.  Police. 

Durban,  Nutal. 

BlPLIEi  TO  LAWS. 

QirxttTioxs. 

1 .  The  Gcalekas,  Fingoes,  and  Basutos. 

2.  As  occasions  offer,  the  decisions  in  an  important  case  by  the  chief  is  taken  as  a 
precedent  for  others  by  the  subordinate  chiefs. 

3.  The  chief  and  his  councillor,  chief  and  headmen  of  the  tribe  and  kraeds.  Whenever 
an  important  case  is  tried,  representatives  from  different  portions  of  the  tribe  attend. 
Councillors  are  also  employed  according  to  their  qualification  or  aptitude  for  different 
departments.  .  In  1860  a  message  was  sent  to  me  by  the  Tembu  chief  Joey  relative 
to  a  boundary,  and  when  I  visited  the  country  again  in  1876,  the  same  messenger 
was  sent  and  reminded  me  that  he  was  the  man  sent  to  me  on  the  Bashee.  He  then 
at  my  request  repeated  almost  word  for  word  what  he  had  answered  to  Joey  six- 
teen years  before. 
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5.  Much  depends  upon  the  property  in  possession,  and  the  fine  is  made  hi  accordance 
with  the  means  of  defraying  costs  and  fines.  If  the  criminal  possesses  no  property, 
he  is  treated  as  a  vagabond,  and  gets  a  thrashing. 

6.  During  my  stay  in  Basutoland,  I  took  every  opportunity  of  making  myself 
acquainted  with  the  laws  of  the  coimtry.  They  were,  I  think,  quite  equal  to  and  in 
ina&y  instances  better  than  what  we  introduced.  A  very  intelligent  Basuto  told  me 
t^t  their  own  laws  were  much  better  adapted  to  the  country  and  people,  but  there 
was  one  thing — ^the  chiefs  held  themselves  as  being  above  the  law  and  consequ^tly 
when  one  was  concerned  it  became  a  deal  better.    The  same  applied  to  favouritism. 

7.  Cases  arising  out  of  beer  drinking  are  mostly  treated  with  leniency. 

8.  Security  given  by  responsible  men  I  always  foimd  to  be  the  best.  Without  prisons 
or  the  means  of  securing  a  prisoner,  the  punishments  amongst  the  natives  are  confined 
to  three  modea— death,  summary  pimishment  by  beating,  and  fines,  the  latter  most  in 
use,  as  the  chief  receives  his  share. 

1 L  Hard  swearing  is  sa  prevalent  in  a  native  tribunal  as  in  our  own. 

13.  I  never  met  i^th  a  real  case  of  torture.    I  believe  it  is  mostly  used  in  cases  of 

witchcraft. 

144  ^e  chiefs  who  act  as  magistrates,  and  his  advisers  as  the  lawyers,  get  the 

greatest  share. 

20.  I  am  inclined  to  take  a  favourable  view  of  the  employment  of  councillors  or  head- 

men, not  only  as  advisers  in  cases,  but  also  in  other  departments.  It  would  rest  always 
wi^  the  magistrates  to  summon  men,  and  it  could  be  carried  out  alphabetically,  as 
yriik  our  jury  list.      I  think  it  acted  weU  in  Fingoland. 

2d.  I  thmk  it  unfair,  as  it  breeds  suspicion  and  a  disinclination  to  mix  with  other 

]^aa,U,  and  prevents  ho^itaHty  to  travellers.  It  may  also  lead  to  great  injustice,  as  cattle 
or  stock  driven  in  the  night  through  a  kraal  by  thieves  would  lead  to  the  punishment 
of  aA  innocent  community.  However,  there  was  great  importance  attached  to  this  in 
i)if  old  timjes,  and  was  looked  upon  with  great  favour  by  the  border  fanners. 

27.  I  have  always  found  that  the  be&t  mode  of  xmdermining  the  power  of  the  chief 
W!^to  ma^e  use  of  him  in  every  way,  and  consult  him  on  important  points  of  native  law. 
'Pinljeisis.^^^as  is  done,  he  has  a  grievance,  and  will  invariably  tale  the  side  of  the 
losing  paxty,  and,  like  Absalom,  say,  '*  Oh,  that  I  were  a  judge  in  the  land !" 

28.  None.     Moral  teaching  and  examples  only  to  be  depend^  upon. 

30.  Europeans  taking  up  their  abode  within  the  limits  of  a  nativ  e  location  should  be 

considered  in  ihe  same  ught  as  camp-followers  in  an  army  ;  they  should  submit  to 
the  rules  and  laws  in  force. 

3i^  Until  a  boy  is  circumcised,  his  parents  or  guardians  are  answerable  for  his  good 

behaviour. 

39^  Codes  of  laws,  as  well  as  important  cases  decided  by  magistrates,  should  be  printed 

and  published  in  the  language  of  the  country.  I  am  not  in  favour  of  teaching  in  any- 
thinff  but  English,  but  while  native  languages  are  taught  in  the  schools,  me  above 
shomd  be  carried  out.  The  paper  published  at  Lovedalo,  and  the  "  Little  Light"  of 
Basutoland,  should  be  made  use  of  as  the  Oovemment  organ  for  promulgating  laws. 

40.  See  30. 


MAEEIAGE  AND  INHEEITANCE. 

1  &  2.     Not  so  much  &om  any  improvement  amongst  the  tribes,  but  the  high  price 

now  paid  for  cattle  places  it  beyond  the  reach  of  many  men  to  make  a  purchase. 
7.  In  most  cases,  the  wife  is  not  only  willing,  but,   provided  the  first  is  a  friend,  or 

one  of  her  own  selection,  she  will  negotiate  the  purchase. 
10.  Like  our  own  they  have  it  pretty  weU  their  own  way  in  most  affairs.  I  think  the 

ill-treatment  of  wives  has  been  very  much  over-rated.  They  get  an  oocasional  thrash- 
ing, but  not  more  than  they  deserve. 
14*.  Thp  old  wife  is  in  most  cases  respected  by  the  jimior.     (See  7  and  10.) 

19.  We  are  not  in  a  position  as  matters  now  stand  in  our  relation  with  the  native 
tribes  to  force  on  laws  which  are  objectionable  and  contrary  to  the  customs  of  the 
tribes.  Splendid  opportunities  were  lost  on  the  frontier  when  the  whole  of  the  Kafir 
tribes  had  prostrated  their  power  and  strength  by  the  destruction  of  their  cattle  and 
com,  and  again  at  the  annexation  of  Basutoland  in  1868.  Sir  George  Grey's  retire- 
ment prevented  the  first  from  being  turned  to  account,  and  Sir  PhiHp  Wodehouse's 
departure  the  second  chance.  An  attempt  to  carry  out  the  Marriage  Law  now  in 
force  in  Basutoland  would  lead  to  the  expulsion  of  all  our  authority  over  the  tribe 
in  a  few  weeks. 

20.  The  native  tribes  are  no  exception.  Their  daughters,  as  well  as  ours,  are  trained  or 
educated  to  suit  the  market.  I  don't  think  we  need  go  beyond  our  own  customs 
in  the  selling  or  training  of  daughters  for  the  market. 

21.  If  missionary  stations  were  made  use  of  as  training  schools  for  labourers  of  both 
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sexes  and  tfapplied  to  respectable  farmers  or  Europeans,  a  great  benefit  to  boih  ^rould 
be  the  result.  The  missionaries  do  not  encourage  their  people  to  take  service  as 
much  as  they  might  do. 

31.  She  is  under  the  protection  of  the  family,  and  until  some  better  law  is  found  I 
should  suggest  its  being  left  alone. 

32.  Yes. 

33.  The  cattle  killing  mania  of  1865  has  done  much  to  alter  customs^  also  the  settle- 
ment of  natives  amongst  the  farmers  and  colonists.  It  is  an  exception  where  the  native 
customs  are  strictly  carried  out  for  a  woman  to  have  a  large  family.  It  is  difierent 
when  they  are  in  the  Colony  and  when  they  break  through  the  customs  of  their  own 
country.  The  old  idea  that  the  blaokman  goes  to  the  bad  when  brought  in  contact  with 
the  white  does  not  apply  to  the  Kafirs  and  Basutos.  The  Fingoes,  a  broken  tribe, 
were  brought  into  the  Colony  in  1837,  and  turned  loose  upon  the  frontier  towns 
without  any  protecting  laws,  and  in  1866  it  was  found  necessary  to  grant  them  the 
country  now  known  as  Fingoland.  In  that  short  space  they  had  more  than  trebled  in 
number. 

This  does  not  ajmly  to  the  Bushmen  and  Hottentots.    The  Bushman  went  out 
with  the  game  ;  the  Hottentot  succumbed  to  drink. 


By  Sir  Henry  Connor,  Chief  Justice,  Natal. 

Pietermaritzburg,  Natal, 

3rd  October,  1881. 

To  the  Secretary  of  the  Native  Laws  and  Customs  Commission,  Graham's  Town. 

SiK, — ^I  have  to  acknowledge  the  receipt  of  a  circular  letter  of  questions  issued  by  the 
Native  Laws  and  Customs  Commission  sitting  at  Graham's  Town,  but  as  I  have  not  been  in 
almost  any  degree  in  connection  with  the  Natal  or  other  South  African  natives  in  their 
aggregate  or  tribal  capacity,  I  can  give  little  information  of  use  to  the  Commission. 

I  was,  no  doubt,  a  party  to  the  framing  of  the  Natal  Native  Law  Code,  but  I  had  to 
obtain  my  information  from  others,  and  I  did  little  more  than  arrange  in  articles  the  sub- 
stance of  the  information  thus  derived. 

The  trial  for  such  crimes  charged  against  Natal  natives  as  are  crimes  under  the 
ordinary  Colonial  law,  are  as  a  rule  tried  under  that  law  before  the  ordinary  courts ;  but 
some  other  ofEences,  such  as  adultery  and  witchcraft,  are,  I  believe,  tried  in  the  Magistrates' 
Native  Law  Courts,  and  political  offences  can,  under  the  Native  Administration  Law  (No.  26, 
1875),  be  tried  before  the  Native  High  Court.  The  native  chiefs  had  before  that  law  a 
certain  authority  for  the  purpose  of  maintaining  order  in  their  tribes,  and  by  the  law  in 
question  natives  may  be  appointed  to  quasi  magisterial  duties  in  native  matters,  but  no  rules 
have  been  issued  to  regulate  procedure  in  such  cases. 

Articles  56-65  of  the  Natal  Native  Law  Code  deal  with  some  of  the  Commissions' 
questions  as  to  evidence  and  as  to  civil  liability  for  crimes.  As  to  courts  presided  over  bj' 
white  men  for  administering  law  among  natives  according  to  native  law  or  custom,  it  is,  I 
need  hardly  say,  desirable  that  the  officials  connected  with  the  courts  should  be  sufficiently 
acquainted  vrith  the  natives'  language  so  that  the  suitors  or  their  friends  can  conduct  their 
eases  without  the  intervention  of  interpretation  or  of  legal  practitioners.  In  other  respects 
I  should  say  that  the  Natal  Native  High  Court,  proceeding  as  it  does  through  the  Colony 
on  frequent  circuits  and  hearing  appeals  from  inferior  courts,  is  a  useful  addition  to  native 
law  administration.  Wliethor  the  appeal  given  from  the  Native  High  Court  is  as  desirable 
may,  perhaps,  be  questioned,  but  the  number  of  appeals  from  it  has  been  small. 

The  preface  to  the  Natal  Native  Law  Code  expresses  an  opinion  on  the  principle  of 
tribal  responsibility,  to  which  I  need  not  add  ex(;ept  as  to  the  question  of  responsibility  being 
thrown  on  a  kraal  by  the  spoor  of  an  offender  being  traced  to  it.  If  the  kraal  formed  part 
of  a  tribe,  there  would  I  presume  be  tribal  responsibility,  and  the  question  would  be,  could 
the  rest  of  the  tribe  throw  their  responsibility  on  that  kraal.  This  would  not,  I  thhik,  be 
desirable  unless  participation,  directly  or  indirectly,  in  the  offence  could  be  charged  against 
the  owners  of  the  kraal.  If  the  kraal  did  not  form  part  of  a  tribe,  the  spoor  being  traced  to 
the  kraal  might  afford  sufficient  prima  facie  evidence  for  civil  liability  as  to  throw  the  onus  of 
defence  on  the  kraal. 

One  of  the  principal  objects  for  a  code  of  native  law  seems  to  be  for  the  information  of 
white  men ;  but  it  cannot,  I  think,  be  questioned  that  if  correctly  framed  and  made  easy  of 
reference,  and  then  intelligibly  translated  into  the  natives'  language,  its  beneficial  effects  for 
and  among  the  natives  might  be  considerable, 
and  among  the  natives  might  be  considerable. 

As  far  as  giving  up  of  polygamy  on  principle  is  concerned,  there  has,  I  presume,  been 
none  except  as  the  result  of  the  spread  of  Christianity  among  the  natives.  There  is,  more- 
over, a  compulsory  (more  or  less)  diminution,  by  the  number  of  women  not  being  increased 
by  wars  ana  rapine  in  proportion  to  the  number  of  men ;  and  this  natiiral  process  may,  I 
apprehend,  be  wisely  aided  by  law,  as  is  done  in  Natal,  by  limiting  the  number  of  cattle 


^ 


penni08ible  as  "ukulobola/'and  taking  preoautloiis  thai  the  girl's  consent  Is  given  to  her 
marriage.  **  TJkulobola/'  or  something  like  it,  was  a  patriarchal  custom  (Genesis  34,  12),  and 
is  in  itself,  I  shoiild  say,  not  at  all  immoral ;  and  all  the  law  should  do  in  the  matter  of 
putting  it  down  is  by  providing,  as  I  have  above  stated  is  done  in  Natal  in  principle,  though, 
perhaps,  not  sufficiently  in  degree  (Native  Law  Code,  Arts.  2-10). 

As  to  legal  recognition,  the  least  objectionable  mode  is,  I  should  say,  of  the  kind 
adopted  in  1849  in  Natal,  providing  that  in  transactions  among  natives,  except  in  certain 
specified  cases,  native  laws  and  customs  should  prevail.  So  far,  then,  as  any  native 
practices  are  not  thus  excepted,  they  coidd  be  legalised,  though  not  named,  and  transactions 
connected  with  them  could  be  dealt  with  in  courts  proceeding  according  to  native  law.  It  is 
proposed  in  Natal  to  subject  natives  married  otherwise  than  according  to  native  rites,  liable 
to  pro8ecuti(m  for  bigamy  un<ier  the  ordinary  Colonial  law. 

The  Natal  native  law  as  to  succession  or  devising  is  referred  to  in  the  Code  (Arts.  30-45). 
It  is,  I  think,  said  by  those  acquainted  vrith  native  customs  that  these  do  not  recognise 
individual  proj^erty  in  land.  So  that  where  individual  property  in  land  is  acquired  by  a 
native  there  seems  little  objection  to  his  holding  it  under  ordinary  Colonial  law,  except,  per- 
haps, as  to  daughters  inheriting  with  sons  in  an  intestacy.  In  Nattd,  no  land  situated  in 
native  locations  can  be  divei-ted  fi-om  that  object.  It  is,  I  think,  generally  felt  to  be  desir- 
able in  Natal  that  natives,  either  separately  or  in  parties,  should  buy  land  either  from  the 
Government  or  from  private  owners.  This  has  been  done,  I  believe,  in  a  good  many 
instances,  and  in  a  reported  case  (Kumalo  vs.  Moodie,  Natal  Law  Report,  1879,  p.  17)  the 
plaintiff  was,  with  others,  o>vner  of  several  himdrods  of  acres.  Under  the  Natal  Native 
Administrative  I^aw,  matters  connected  with  Native  ownership  and  succession  in  land  are  to 
be  governed  by  ordinary  Colonial  law  (Code,  Art.  46).  In  Kimialo's  case,  mentioned  above, 
the  plaintiff,  though  with  others  an  individual  proprietor,  was  placed  by  the  Government  in 
the  i)osition  of  a  native  cliief,  which  I  cannot  but  think  was  a  mistaken  and  retrograde 
measure.  I  should  say  that  in  a  counti-y  where  there  are  native  locations,  land  ought  not  to 
be  given  outside  the  locations  to  individual  proprietors — the  land  should  bo  purchased  by 
such  proprietors,  and,  probably,  in  the  open  market,  though  it  might  be  but  wise  of  the 
Government  to  have  a  special  officer  to  liolp  natives  by  advice  and  notification  in  such  their 
purchases.  Wlien  these  natives  thus  purchase  land,  it  would  seem  difficult  to  justify  the  im- 
position of  any  restrictions  on  tliem  which  would  not  be  imposed  on  a  white  purchaser.  As 
such  native  piu'chasers  buy  their  land  among  lauds  owned  by  white  men,  there  is  no  more 
occasion  for  the  creation  of  artificial  townships  for  native  than  for  white  owners.  What  I 
have  said  as  to  purchases  applies  also  to  leases. 

I  do  not  know  that  tliere  is  anytliing  more  tliat  I  can  well  add.  I  should  have  replied 
sooner,  but  for  being  kept  busy  during  the  September  term  of  our  Supreme  Court. 

I  have,  &c., 

H.  CONNOR. 


By  A.  T.  Windham,  Esq.,  Acting  Judge  of  Native  High  Court,  Natal. 


Brplibs  to 
qukstioks. 


3. 
4. 


1 .  In  answering  these  questions,  I  take  the  present  position  of  the  tribes  resident  in 
Natal,  with  whom  I  have  been  ac(][uainted  in  various  ways  for  a  number  of  years, 
fii'st  as  magistrate  and  administrator  of  native  law,  now  as  acting  judge  of  the  Native 
High  Court. 

2.  Laws  were  made  among  the  natives  themselves  by  the'authority  and  direction  of 
their  chief  advised  by  his  councillors.  In  Natal  the  Queen  is  the  supreme  chief  now. 
A  native  board  has  the  recommendation  of  any  alteration  in  the  laws,  which  have  to 
be  sanctioned  by  the  legislature. 

These  laws  were  codified  in  187G-8  {Vide  code  of  native  law). 
Vide  Natal  code. 

5.  All  crimes  and  offences  M'itli  certain  exceptions  are  tried  in  the  ordinary  courts 
( Vide  law  26,  1875,  Section  6.) 

6.  Among  themselves  the  i)roof  of  innocence  rests  in  a  much  greater  degree  with  the 
accused  than  is  the  case  with  us,  and  it  is  undesirable  to  weaken  the  administration  of 
justice  by  a  too  blind  adherence  to  our  rules  of  evidence.  In  some  kinds  of  crime  it  is 
certainly  advisable  to  retain  their  principle. 

7.  There  are  penalties  under  the  ordinary  Colonial  law,  as  well  as  special  regulations, 
as  to  intoxicating  drinks.  Carrying  assegais  and  gxms  were  prohibited  by  Special 
Law,  No.  5,  1859.  ^ 

8.  Eine  and  imprisonment  are  the  best  punishments,  flogging  only  in  special  cases 
and  classes  of  crime. 


Set  forth  in  rules  of  comets  created  by  Native  Administration  Law  2G,  1875. 
Vide  rules  of  coui-t  and  special  Cattle  Stealing  Court  imder  I^w  10,  1876. 


9. 
10. 

11.  J ^ide  Code, 

12.  None. 

13.  Is  usually  punished  by  fine  as  contempt. 


^f!i^p^:0--m^^:  ?7  h  .^t  jwm^'  ^-  J^^ 


Replies  to 

QlTESTIONfl. 
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14.  These  go  to  the  supreme  chief,  and  in  some  few  cases  the  infonjaei;  is  remunerate. 

,,      15.        ,  Can  be  pardoned  1)T  supreme  chief. 

^  ^"16.''''    '  *s%  bj^fho  natite  code.       ^  .,■.....••    !  >i  iu  «.!  [..n.  ■.:i.;....T  j,„,;.i 

17.  Some  amendment  might  be  made  in  the  la-V'^i^dMbitin^  t!h^  »*ilfe'6f^Ml;'No. 
19/  JL8!93i  Perhaps/  a  certain  class  of  liquor,  such  as  beer,  might  be  sold  hy  special 
licenses  under  Government  supervision. 

18.  Within  certain  boroughs,  yes. '     '      '''   '    '  "'   "   r  ^'  . '^hi.Is hfi.inT.Jsi'f 

19.  I  think  the  Native  Administration  Law  26,  1875,  provides  sufficiently.  Native 
assessors  can  sit  with  the  judge  in  the  Native  High  Coiit. 

20.  They  should  I  think  only  advise. 

21.  It  has  been  thought  desirable  to  have  such  a  court  here  within  the  Colony. 

22.  FiW^  rules  of  courts:-         '     '  •    :',../i     7/    /M 

23.  Fide  Law  26,  1875. 

24.  Fide  Law   10,  1876.  /  '   I 

25.  It  is  seldom  enforced,  excepting  as  to  the  responsibility  of  heads  of  kraakwi  -» .« 

26.  From  the  headman  by  execution  after  non-payment.  '    ftp 

27.  nVf^Code.  ^  '  i"^  ' 
i.    '28j  '  "     tHtto.     Circumcision  is  not  practised  by  the  natives  here.                • 

29.  r/rf.?  Law  26,  1875.  ..tji.'^ 

'•'•'3a.'  '   r/(f^  Laws  2d,  1875,  and  10,  1876.  i    .      ./ 

'   Sl^  They  have  now  been  written  and  codified  here. 

32-36.  Native  Code. 

37.  No  Special  Law.  :  >        . /^ 

BWJ9&:  Consult  Law  26 ,  1 87  5. 

40.  I  am  not  acquainted  with  it. 

. v . » <4^i .,  1  fjr^-^^  Native  Code. 

:    i    • ; ( .  !   ',.11   • 

•/  .V 

"     '  "^ ' '  '  '  '     '  MAERIAGE  AND  INHERITANCE.  ;    ^      ,, 

1-2.        Not  appreciably.  .  ^ 

3-4.        Doctrines  differ.  ,,'     ■  .,>^  nf 

5.  I  do  not  think  so.  V  ,, 

6.  I  look  upon  it  as  a  marriage  settlement  )jetween  thf  parties,    ,l^ere  is'^ften  a 
dower  goes  with  the  bride.  ,/  "r 

8.  They  used  violence  at  one  time,  but  cannot  well  do  so  now.' '       ' ''  . 

9.  There  is  a  great  deal  done  in  agrie^tur«4  noi?f  with  the  ploii^hy.TfSilih  celieves 
the  woman.  >-  "   . 

10.  She  has  her  position  clearly  and  well  defined,  and  is  not,  I  consiaOT,  muchmferior 

in  position.  .,,. ,    .   ,    ..       ^  .    y  "^^ 

12.  Ftrf^  Code.  f  y.ML        K.I 

13.  I  have  never  observed  that  there  is  any  indication  6i  lU-fefei^e;.  - .  i m  .  i , .       ^ 

15-16.       rtVf^Code.  '         y  •',': 

17.  It  is  thought  advisable  here.     ,       ,-  . .  .^^  .„..^..      ^^,^  ,-  J^^.^  \.- 

19.  It  might  be  advisable  toconj^ider  it  $p  when  the  paifties  ,wepp  milled  according 


20-2 1.     The  wording  of  tl^e  report  j|8  incorrect  I  thini^  ^      ^ 


22.  r«feCode.  '  /  -r. 

3t.  Bias  Been  thought  up  .IvJi:^,  ,?,.,■,.,.„.,,:,■)     ..,nih;.,;|.Hi|.„  .'ni,,,,  ,„..■,■(    ' 


)      .'iiiilj;i'|.nil'ji  ■whiiii  mo-i'i 

33.  In  some  not  very  mpprtant  r^epj^^^^^  t^^,f^aj]f^jaj^       a  wid&,  the 

"ukulobola"  goes  to  the  husband's  heirs now.i,,,,.  .         -^     ,    „    .      \    i 
34-38.       Fwfi^  Mcirriage  Law.  y  '"/,.' 

39.  Native  Code.  ^;|y  !"; 

40.  A  ^eat  many  difficult  questions  arise  from  their  Laws  ,<rf  JEnhepumce ;  t^y  are 
settled  by  the  Native  Administration  Courts,  subject  to  appeal.  {  .  \    •  '^'l 

4i-  .        I^n.ViVJ^  *n  c*8ta4e  to  .tix^-:  ^m^^jm^.m^W^ff^^m  '^'^^^•^  I*  " 
b^stacle  to  morahty  as  ai8^<jli  ^9p  .qfij^tf^  .,]jft9^tj;;| ,  .^,|  ^,|;,^  „^_^j_ 


3  O  D 


liri 


46.  Notacquaintedwiththe  Act  .  '    ■  ^V  V     •   "      'n,  ....,;iu 

47.  Native  Code.  •  ^"'^  '  ^  ^^'^^-'h  ^  ^^  -'J^'":'--!  -'^  n^-ili  i-Dn-i  ,...>/. 

48.  ri(i<j  Answer  No.  19.  ...       ..    ,.,,  ..r,    •     ,     i'X  ?[ 
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RltPLlKfl  TO 
QUKSTIoX.t. 

49-52.       Vids  Code. 

Land  Tenure  and  Looal  Self-Government  are  more  political  questions  than  I   can  well 
undertake  to  furnish  any  opinion  upon. 

A.  T.  WINDHAM. 
FietermaritEburg,  September  27tk,  1881. 


By  W.  Macfarlane,  Esq.,   Natal. 

LAWS. 


BflPLlMTO 
QUBtTlOXH. 


1.  Zulus. 

2.  By  the  chiefs  and  headmen.     In  Natal  by  order  of  the  Lieutenant-Governor  as 
Supreme  Chief  and  by  ordinary  Statute  Laws. 

8.  Native  Law  in  Natal  {vide  Davis's  Almanac,   1879,  p.   141)  so  far  as  yet  com- 

mitted to  writing  by  the  Q-ovemment,  circulars  to  magistrates  in  Government  Gazette^ 
and  report  of  Kafir  Commission  to  Government  of  date  1852-3. 

4.  Yes.     Civil  remedy  in  addition  to  criminal  punishment. 

6.  Crimes  and  offences.       Some  punishable  by  chief,  with  right  of   appeal  to 

resident  magistrate. 

6.  I  would  retain  native  law,  and  modify  same  from  time  to  time  by  legislatire 
enactment. 

7.  Yes. 

8.  Fine  or  flogging,  according  to  circumstances.    Imprisonment  not  of  much  effect  in 
this  country. 

9.  Petty    cases,  chiefs  or  resident  magistrates  ;    more  important  cases,  resident 
magistrates  ;  capital  crimes,  judges  of  supreme  court. 

10.  Same  as  in  the  case  of  white  men. 

11.  Yes. 

12.  Torture  is  prohibited  in  Natal. 

13.  Yes. 

14.  Paid  into  the  Public  Treasury  by  resident  magistrates.     In  a  few  cases  in- 
formers are  remunerated. 

15.  By  native  law,  the  will  of  the  chief,  and  use  and  wont. 

ie.        No. 

17.  


18.  No ;  except  in  towns. 

19.  The  ordinary  tribunals  of  the  country,  having  jurisdiction  over  both  white  and 
coloured  population. 

20.  I  doubt  it. 

21.  No. 

22.  This  is  the  present  practice  in  Natal. 

23.  Yes ;  advantageous  in  the  punishment  and  checking  of  crime. 

24.  Yes ;  the  practice  is  understood  by  the  natives. 

25.  I  do  not  Imow.     I  am  not  aware  of  any  law  abolishing  collective  responsibihtY. 

26.  On  the  headman.    By  seizure  of  cattle  or  other  property. 

27.  No. 

28.  Moral  suasion.  When  force  or  compulsion  is  used,  try  for  offence  of  criminal 
assault,  and  punish  accordingly. 

29.  Prompt  administration  oy  the  civilised  authorities.  Bemove  all  serious  cases 
from  native  adjudication.     Criminal  code  desirable. 

30*  Code  e^ould  include  Europeans. 

31.  Vide  authorities  in  answers  above  (Nos.  2  and  3). 

32.  Vide  answers  Nos.  2  and  3. 

33.  No. 

34.  Yes. 

35.  Vide  above. 

36.  Vide  above. 

37.  Not  amonp  themselves,  where  independent.  In  Natal  some  cases  have  been 
dealt  with  by  tie  ordinary  insolvent  law  of  the  Colony. 

38.  No.  Native  customs  are  already  recognised  by  the  tribunals  in  Natal.  Beeident 
magistrates  in  Natal  are  also  appointed  administrators  of  native  law  and  each 
magistrate  has  a  sworn  interpreter.  ' 

39.  None,  further  than  to  legislate  as  the  necessity  arises. 

40.  Yes. 

41.  Puberty  is  the  age  of  majority. 


-^ 
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Replibi  to 
qubstioxh. 


MAERIAGE  AND  INHEEITANCE. 


1 .  In  Natal;  polygamy  has  increased,  owing  to  the  increasing  wealth  of  the  natives 
and  the  absence  of  despotic  power  among  chiefs. 

2.  Vide  answer  1. 

3.  No. 

4.  Polygamists  must  select  one  wife,  and  adhere  to  her  alone.  The  others  return 
to  their  friends. 

5.  Yes. 

6  &  7.  **  Ukidohola  "  means,  in  reality,  sale  and  purchase.  The  highest  bidder  secures 
the  woman,  without  regard  to  her  feelings ;  but  in  Natal,  sinc«  the  passing  of 
Eules  under  Law  No.  1,  1869,  tlie  woman's  consent  .must  bo  given,  and,  except  in  the 
cas^s  of  chiefs,  the  number  of  cattle  to  be  paid  for  her  must  not  exceed  ten  head 
(r *«?(,' Davis*    Almanac,  1879,  p.  141-151,  on  marriage  regulations). 

8.  Yos.  Formerly,  where  torture  was  employed  to  force  the  woman  to  marry  a  man 
she  disliked,  the  parties  engaged  were  punished  for  assault,  and  the  marriages 
annulled. 

9.  Yes.     She  is  forced  ta  work. 

10.  The  condition  of  the  wife  is,  to  a  considerable  extent,  servile. 

11.  No. 

12.  No.     Aged  men  often  marry  young  women. 

13.  Yes.  Each  case  is  settled  by  the  resident  magistrate,  on  its  merits,  as  adminis- 
trator of  native  law. 

14.  Somewhat  mixed,  as  the  Yankees  would  phrase  it.  The  first  married  wife  has 
certain  recognised  rights  of  priority.  Jealousy  often  prevails — the  older  wives  are 
dissatisfied  by  seeing  the  younger  preferred. 

15.  The  cattle  go  to  the  father  or  guardian,  and  are  placed  at  the  house  of  the  mVs 
mother.  The  girPs  brother  is  her  heir,  and  the  cattle  for  which  she  was  sold  are 
used  to  buy  a  wife  for  him. 

16.  No. 

17.  It  should  be  discouraged. 

18.  Yes,  until  polygamy  among  natives  is  made  a  crime  by  law  ;  but  I  do  not  well 
see  how  such  a  law  could  be  enforced. 

19.  No.     First  alter  the  law,  and  thus  prevent  the  difficulty  referred  to. 

20.  True,  as  regards  Natal,  and,  I  suppose,  among  all  natives  in  South  Africa. 

21.  True,  as  regards  Natal. 

22.  Exchange  of  the  cattle,  or  part  of  them,  cei*tain  dances,  f eastings,  &c. 

23.  Yes,  in  Natal.  Native  Ir.w,  as  between  themselves,  was  proclaimed  by  the 
Crown  when  Natal  was  declared  a  Colony. 

24.  I  would  allow  no  Court  to  establish  a  rule  which  would  alter  law.  If  jxil^'gamy 
is  to  be  abated  or  removed,  let  this  bo  done  by  legislation  alone,  after  due  inquiry  as 
to  whether  the  law  could  be  enforced. 

25.  The  law  of  native  inheritance  is  known  in  Natal,  and  acted  on.  Constantly, 
cases  are  tried  before  the  Courts  of  the  resident  magistrates,  as  administrators  of 
native  law. 

26.  Generally. 

27.  Act  18,  1864,  does  not  run  in  Natal. 

28.  I  cannot  answer  this  question. 

29.  No. 

30.  I  do  not  know. 

31.  True,  except  that  now,  in  Natal,  widows  can  marry  who  they  please. 

32.  Yes. 

33.  Gradually,  variations  increase,  chiefly  from  copying  the  usages  of  the  white  man, 
and  from  the  fact  that  the  powers  of  the  chiefs,  headmen,  and  X)arcnt8  are  lessened 
by  the  presence  and  jurisdiction  of  resident  magistrates. 

34.  Few  before  magistrates. 

35.  No  effect. 

36.  Claims  of  woman's  owners  for  cattle. 

37.  Same  legislation  required. 

38.  None. 

39.  Wait. 

40.  Litigation. 

41.  Yes. 

42.  Lessens  polygamy. 

43.  All  native  women  in  Natal  marry. 

44.  None  in  their  present  condition,  could  not  be  enforced. 

45.  No.     Hules  of  inheritance  are  fixed. 

46.  Do  not  know. 

47.  This  might,  perhaps,  be  done  on  all  marriages  contracted  subsequent  to  a  fixed 
period,  of  which  due  notice  was  publicly  given  and  fully  explained. 
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1  : 


'    '     ■     ■    .    I  /■ 
■  '  .  .1  .  .  I  ♦. 


48.  It  might  be  made  a  toisdemeanofut. 

49.  Testwientary  dispositions  do  not  exist :  custom  and  usage  rule. 

LAND  TENURE. 

"l. '  *    '    Natives  sqiiat  On  tho  lands  belonging  to  or  set  apart  for  a  tribe^         '  - 


N    -■ 


1  '  i !  f 


A  •' 


2.  Boundaries,  when  disputed,  settled  by  resident  magistrate. 

r  "^.  '    '  '  r?t^fo  aiiswers  above,  Nos.  1  and  2.  i 

I  5.  1  am  not  aware.  ..■/,... 

I     6,'  '; '.individual  titles  to  natives  work  well.  '  .      . 

».  k^.n..     In  Nafal,  Europeans  can  purchase,  so  far  as  I  know.  .  '      '        ' 

8.  Do  i^ot  know.  /  t 

.^  ,.  /  f  "Yqs";    It  Avoulil  reduce  the  powers  of  chiefs,  and  tend  to  improved  cultivation. 

1 1 .  By  permission  only  of  G  overnment.  ;   « •  ? . 

12.  I  would  lessen,  instead  of  increasing  or  fixing  powers  of  chiefs. 

13.  I  would  not  abolish  cliieftainships.  I  woiud  let  their  powers  die  cmt.  Magis- 
ti'ates  sliould  exorcise  the  powers  of  the  chiefs.  This  gT'adually  take&  place  wL^re 
.able  Ma eristi'ates  are  appointed. 

14.  J^  or  a  term  of  years.  ' 

^  .J5-,  ,.  i    Let  hinjL  sqU  tp  whom  he  pleases.  '-j' 

,161'^       '  i  iWoiJd  not  aUbw  mortgages  at  present.  *  • 

'"'17.""'    None.'  ••■•• ' 

,18.     .    .  Not  less  than  twenty  acres  of  arable  land — grazinc:  lands  in  conimon.'  ' 

IU^.1  -No.  '  '• 

20.'  '       'feestriciioiis  to  be  abolished  slowly  and  by  degrees;  -  -i;.:.: 

21.  Same  titles  as  white  men.  j..-. 

22.  No.  ../  ., 


II  >?^V»if  «.|.  l^^.y®  ii9*(0b^erved  this. 
^4.  '         FiVfe  atiswier  abovis.' 


.  { 


w 


25.  Nope.  ^ 

26.  .1  see  np'  objectf 6h^  %6  lotig  leases 

27.  THis  miglit  be  done  in  the  courts  of  the  resident  magisttates. 

28.  ,^o- .   I , do  not  approve  of  any  court  coming  between  natives  and  magistifales, 
I    ^  f  s^ve  on^yihe' right  cS  appeal,  a^  •     ,         :   /  - 

'1  '  .  .         I  .  .      •  .  ■  >  .      ,  -  .  ,  •  ;  t  ■     ,  ■  .  i  .    •_ 

/m.;-,l..,,  II      ,•.:...:,  -■•  LOCAI,  SELF-GOVERNMENT.  r. 

1.  Patriarchal,  under  chief  and  his  councillors.  ,.     .      ,.•..;,  ^ 

. '  1 1 .  ^2'.  f ' "  •  *  AooorAing  td  Zulu  law;  chief  councillors,  headmjon  of  seyerjal  kiaJ^;  headman 
t.»  '  i«ri<)f^eaciiila'aol,  eadiiirespDnfiiUe  to  ma^  abpvehim..    No  villages, 

3.  No  such  government  exists. 

4.  Among  the  tribes  to  the  nortli  of  the  Transvaal,  natives  live;,in,viHa«-es.     Qhief 
and  his  councillors  make  regulations.         ,  ... 

5.  Not  direct.  ,    .        ■ 

6.  Not  that  I  know  of.     The  chief  orders  what  he  wants  done.  /  ,„ 

7.  I  do  not  know.  ^  i 

8.  The*  bjiiefd  have  this  desire,  I.  think.  ;     .  .  ,     i 

9.  Not  among  the  natives  in  Natal,  generally.  '  ^ 
. ; . . ;  10 j » :  r ! ;/   -Except  -ftt  missionaxy  stations^  J  have  knowTi  of  no  such  pase6.        , ,  i 

I)  M f  H . » 1     I  •  I  do  not  know.;  =  lu  Natal^  natives  who  qonform  to  the  law  are  entitled,  to  vote. 
12.  I  do  not  think  it  would.     .  \      ,. 

\\\.  I  am  not  aware.  ,    ..  ,    '     : 

14.  In  Natal,  where  the  chief  sits  as  judge^in  petty  cases,  his  councOlox^sit  witl^  ^im, 
and  express  their  opinions.  ^ 

15.  No. 

IG.  Government  schools  should  bo  established,  and  the  attendance  of . troys  andjnrL 

made  compulsory.  .^  | 

17.  The  order  of  the  Lieutenant-Governor,  as  supreme  cliief,  would  Ibfiing  eduAaiioi 
under  Native  liaw.     Natives  recognise  his  right  to  order.  /         *-     .  , 

18.  Not  as  yet  in  Natal,  their  custom  is  not  to  live  in  yillages. 

19.  Yes. 


20.  I  doubt  the  propriety  of  leading  on  mortgage,  .    .  .  , 

21.  Yes.  ....',    "'■'."/  .,' 


-  .1 


M 


22.  Not  here. 

can  ibe^enf  oroed. 

WALTER  mCFABI^NR 


Ii  •/i|28.*'M!i  iXes,  if  it  caaiibe^enforQed.  •,  ii 


I  Fietermaritzburg,  29th  September,  1881. 
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■ 

By  the  Hon.  J.  W.  Akerman,  Speaker  of  the  Legislative  Council,  Natal. 

To  John  Noble,  Esq.,  Secretary  to  the  Commission  on  Native  Laws,  &c., 

Graham's  Town. 

Si^, — ^I  have  been  honoured  by  the  receipt  from  you,  on  behalf  of  the  Government 
Cbmmission  sitting  at  Graham's  Town,  of  your  folios  containing  questions  relating  to 
Native  Laws  and  Customs,  and  to  which  rei)lies  are  solicited. 

■  It  would  afford  me  much  pleasure  to  be  able  to  assist  your  Commission  when  dealing 
with  questions  of  such  importance  to  Soutli  Africa ;  but  on  a  perusal  of  the  questions 
themselves — on  recollecting  that,  as  it  appears  to  me,  they  are  specially  framed  with  particular 
reference  to  the  Native  tribes  either  resident  within  or  contiguous  to  the  Colony  of  the  C^e  of 
Good  IIoi)o,  aud  that  such  tribes  dilTer  so  widely  in  many  respects  from  those  in  Natal 
with  which  I  am  chiefly  acquainted — I  feel  that  were  the  attempt  made  to  answer  your 
questions  categorially  I  should  probably  fail  in  supplying  substantial  aid  to  your  delibera- 
tions^ 

'  Nevertheless,  with  your  kind  permission  I  will  venture  to  ofEor  a  few  cursory  observa- 
tions on  the  broad  subject  of  Native  laws,  customs,  and  usages.  In  doing  so  my  remarks 
will  refer  primarily  to  Natal,  where  wo  had  about  3-30,000  to  400,000  Natives,  consisting 
oi  various  tribes,  having  usages  not  always  uniform,  and  being  of  mixed  origin,  but  in 
whieli  that  compound  Native,  the  Zulu,  largely  figures.  The  jurisprudence  exercised 
amongst  those  tribes  to-day — whether  through  the  agency  of  magistrate  or  chieftain — is 
not  the  same  as  would  rule  if  in  their  original  condition  as  native  tribes,  unvisited  or  imin- 
flndneed  by  tho  presence  or  authority  of  the  whites.  For  this  reason,  as  well  as  others, 
strict  inquiry  into  native  customs  and  laws,  as  such,  becomes  invested  with  not  a  little  diffi- 
culty. To  make  this  point  plain,  lot  mo  alludo  to  the  (iueen's  Proclamation  of  1849  in 
Ntttaljin  which  it  is  set  forth  that  the  **  customs  and  usages  of  the  natives  are  not  interfered 
•with!  "except  when  repugnant  to  humanity  as  acknowledged  by  the  civilised  world."  The 
effect  of  tins  ordnance  and  proclamation  has,  in  my  ox>inion,  been  as  follows  : — It  suppressed, 
for  example,  putting  to  death  for  witchcraft,  which  we  regard  as  murder,  but  natives 
do  not ;  and  it  in  many  ways  released  the  common  people  from  customary  submission  to 
their  natural  chiefs  ;  in  other  words,  it  promoted  and  promulgated  a  relief  and  release  of 
the  native  from  those  checks  to  his  customs  and  usages  necessary  to  be  maintained  imder 
that  system  known  as  native  law,  and  by  so  doing  has  very  much  indeed  changed  the 
wholeaspectof  thesubject.  Look,  for  instance  in  this  light  on  polygamy  and  **ukulobola,"  which 
together  form  so  great  an  obstacle  to  the  assimilation  of  tho  native  to  the  status  of  the 
white.  The  Eev.  J.  L.  Dohne  states  that  in  Zululand  the  common  people  were  seldom  or 
never  jiolygamists,  being  too  poor  to  obtain  more  than  one  wife ;  yet  the  same  Zulus,  after 
migrating  into  Natal  under  British  rule,  multiply  their  wives  to  the  full  extent  of  their 
purchasing  power,  and  even  beyond  it.  Again,  * '  ukulobola  "  may  have  been  originally  amere 
marriage  present  or  pledge  passing  between  families  in  token  of  relationship  or  amity. 
But /I  cannot  conceive  of  anyone  limiting  it  to  such  a  definition  in  the  Natal  of  1881. 
:  Indeed  from  one  of  tho  oldest  Mission  Stations  in  Natal  (Eev.  J.  Posselt's)  has  emanated 
i  and  been  published  the  assertion  that,  *'  ukulobola  "  is  the  preservative  of  female  virtue  amonwt 
tho  natives,  because  a  native  girl  values  her  importance  in  proportion  to  the  amoimt  of  "  ukulo- 
bola "paidforher  J  a  victimof  seduction  ha  7ing  to  be  disj^osed  offer  aless  "ukulobola."  Nocom- 
lueni:  of  mine  is  necessary  on  such  remarkable  discrepancies,  resulting,  from  my  point  of 
view,  from  the  causes  suggested,  or  on  the  aberration  of  that  depraved  female  mind  which 
would  rather  accept  marital  alliance  with  a  sexagenarian  giving  forty  head  of  cattle  as 
*'  ukulobola,"  in  preference  to  one  with  a  youth  because  imable  to  i)rocure  more  than  ten  head. 


w4th  the  last  one  said  to  have  been  presented  from  Natal  to  the  English  Parliament,  to  the 
effect  that  *  *  ukulobola  "  is  a  dowry  paid  to  the  father  of  the  native  girl  in  trust  for  her  mainten- 
ance should  she  be  driven  back  to  the  parental  domicile  by  the  cruelty  of  her  husband,  I 
amat  alossto  discover.  For  if  alarge  **  ukulobola"  is  either  a  perservation  of  virtueora  reserve 
for  parental  maintenance,  its  reduction  is  manifestly  unjust  both  to  society  and  to  the  wife. 

I  have  thus  alluded  to  one  or  two  topics  on  the  threshold,  as  it  were,  of  the  subject,  to 
show  how  intricate  it  has  become  from  the  fact  that  native  law,  pure  and  simple,  is  now 
seen  so  interlaced  "v^ith  a  novelty  of  circimistance,  innovation  and  contact  with  commercial 
life  in  various  forms,  as  to  be  difficult  to  eliminate  it  es  nomine  from  the  conglomerate  for 
purposes  of  review  and  reform.     Of  course  I  speak  of  Natal. 

As  bearing  on  polygamy,  I  will  revert  to  one  check  on  native  customs  abolished  in 
1849,  viz.,  death  for  witchcraft,  or  sometimes  called  **  eating  up."  Under  native  indepen- 
dent government  a  man  rich  in  wives  and  cattle  becomes  a  prey  to  charges  of  witchcraft, 
in  order  to  possess  and  divide  his  property,  he  being  killed.  The  British  stepped  in  to  his 
rescue.  The  natural  result  followed — polygamy  increased.  I  am  informed  that  many 
native  families  now  in  Natal  fled  hither  to  escape  from  the  check  on  polygamy  prevailinff 
in  their  own  country,  but  which  here  they  could  practice  with  perfect  stdety  to  life  and 
property,  including  wives,  which  they  regard  as  property.  Deal  firmly  but  conisiderotely 
with  these  two  questionB,  polygamy  and  ^  ^  ukulobola, ' '  as  they  now  exist,  and  an  ea^  solution  of 
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the  problem  as  to  how  to  treat  the  phases  of  inheritance  &c.,  will  normally  follow.  Indeed 
if  the  two  named  become  disposed  of,  the  whole  fabric  of  so-called  native  law  dissolves  into 
shreds,  for  ou  those  two  rests  more  or  loss  the  native  structure,  so  far  as  social  life  is  con- 
cerned. The  late  president  Boshoff  said  in  one  of  his  able  speeches  **  discountenance  or 
abolish  ^'  iikulobola"  and  you  have  settled  the  native  question." 

As  to  tenure  of  land  by  natives,  I  am  an  advocate  for  individual  titles  where  practi- 
cable, but  I  am  opposed  to  giving  such  titles  to  any  native  in  his  own  right  so  long  as  he 
elects  to  live  under  tribal  government.  And  in  no  case  would  I  permit  within  the  Colony 
the  land  of  a  native  dying  intestate  to  devolve  to  any  but  the  chief  or  first  wife.  The  privilege 
of  individual  land  tenure  is  altogether  unknown  to  natives  when  separated  from  whites, 
and  if  conferred  on  them  by  whites  should  be  employed  as  a  discouragement  of  polygamy. 
Let  the  native  bequeath  to  whom  he  will ;  but  if  intestate,  let  the  Colonial  law  govern  the 
devolution. 

In  closing  those  imperfect,  and,  from  lack  of  time,  necessarily  superficial  remarks,  I 
have  to  inform  the  Commission  that  no  comprehensive  work  on  the  native  law  of  Natal  has 
been  published.  The  thrice  repeated  request  of  the  Legislature  many  years  since,  that  it 
should  be  reduced  to  writing,  was  ignored  by  the  Government.  In  1875  the  "Native  Law 
Assimilation  Act  "  was  passed,  which  enjoined  its  publication  within  two  years.  A  Com- 
mission for  this  purposes  having  been  appointed,  there  has  appeared  a  small  pamphlet 
purporting  to  give  the  principles  of  native  law  ;  but  the  Commission  had  not  the  advantage 
of  the  presence  of  the  experionc-od  functionary  under  whom  the  natives  had  been  for  so  long 
a  period  governed,  and  wlio  was  then  administering  the  Transvaal,  and  the  digest  is  re- 
garded therefore  as  but  a  skeleton  and  incomplete.  Excepting  this,  there  exist  but  scanty 
materials  on  which  to  found  authoritative  replies  to  questions  on  native  law,  each  individual 
in  this  Colony  ])eing  loft  more  or  loss  to  inquire  into  and  form  his  own  judgment  for  him- 
self on  native  customs  and  usages.  It  is  notable  that  Sir  Garnet  Wolseley,  when  **  settling'' 
Zululaud,  spoke  of  tho  good  old  laws  of  Cliaka,  by  which  I  understood  him  to  m.ean  that 
native  law  per  se  was  more  suitable  for  the  native  man  than  an  admixture  of  two  sets  of  codes  or 
laws. 

I  have,  &c., 

JNO.  W.  AKERMAN,  Speaker. 

September,  1881. 


By  the  Rev.  R,  Robertson,  Zululand. 

Kwa  'Magwaza,  Zululand, 

September  24th,  1881. 

To  John  Noble,  E^q.,  Secretary  of  the  Native  Commission,  Graham's  Town. 

Dear  Siii, — In  replying  to  your  letter  of  the  25th  ultimo,  asking  me  to  give  the  Native 
Commission  some  account  of  the  village  system  of  government  which  I  have  introduced 
among  tho  people  at  this  place,  I  think  tho  best  thing  will  be  to  begin  by  saying  how  I 
got  the  idea  of  doing  so. 

Twenty-eight  years  ago,  I  made  it  my  business  to  inform  myself  regarding  the  customs 
and  laws  of  the  Zulu  people ;  and  I  was  greatly  struck  with  the  sinmarity  which  exists 
between  the  laws,  both  regarding  the  tenure  of  land  and  the  administration  of  justice,  and 
what  is  known  as  tho  village  system  of  the  East. 

Without  entering  into  details,  let  me  describe  both. 

I.  In  Zululand,  and,  as  far  as  I  know,  in  all  the  native  states  of  South  Africa — 

fa. J  The  whole  land  belongs  to  the  king,  as  representing  the  nation,  and  is  unsaleable. 
The  king  or  chief  assigns  certain  districts  to  sub-chiefs,  **abanumzana,"  who  again 
apportion  it  out  to  the  common  people ;  but  neither  the  one  nor  the  other  has  the 
power  of  selling.  In  fact,  it  is  held  by  the  sub-chiefs  in  copy-hold,  not  free-hold ; 
and  not  for  their  sole  benefit,  but  for  the  benefit  of  all  imder  them. 
But  although  the  land  is  held  at  the  will  of  the  chief  or  king,  still  the  occupiers  of  it 
have  their  recognis(>d  rights,  and  so  long  as  they  do  their  duty  as  subjects  are  undis- 
turbed in  their  occupancy  of  the  same.  As  people  increase,  the  sub-chiefs, 
*'  abanumzana,"  may  bo  asked  to  find  room  for  others;  but  in  that  c€ise  their  right 
to  the  land  is  still  respected,  aiul  the  new  comer  comes  as  a  subject  of  the  district 
chief,  and  takes  his  place  as  a  member  of  the  community  or  distarict.  In  short,  the 
whole  land  belongs  to  the  nation,  fmd  districts  belong  to  the  people  of  the  district, 
each  indi\ndual  having  a  light  to  his  share,  according  to  his  needs. 

fhj  With  regard  to  tluj  administration  of  j  ustice,  all  law  suits  are  tried  by  the  district  chief, 
assisted  by  his  hoadnion,  who  form  his  "ibandhla,"  or  coimcil.  In  most  cases  his 
judgment  is  final,  only  the  more  important  cases  being  tried  in  the  king's  court. 
The  maxim  they  go  upon  is,  *'  oludhlula  amadoda  luga  enkosini," — the  case  which 
the  men  cannot  settle  goes  to  the  king. 

n.  Now  I  venture  to  think  that  were  the  word  ^'  village  "  substituted  for  "district "  in  the 
above  account,  anyone  acquainted  with  the  East  woxdd  recognise  it  as  a  brief  outline 
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of  the  village  system  of  India,  and  not  of  India  alone,  for  the  system  extends  from 
the  ^ores  of  the  Baltic  to  the  farthest  East.  Of  course,  extending,  as  it  does,  over 
so  vast  an  extent  of  the  earth's  surface,  and  among  peoples  of  so  very  different 
degrees  of  civilisation,  the  system  varies  more  or  less  m  some  particulars ;  even  in 
dinerent  districts  of  a  country  (as,  for  example,  India)  we  find  certain  modifications 
of  the  system  existing.  But  the  principle  everywhere  is  one  and  the  same,  namely, 
that  of  local  self-government,  and  one  land  held  in  common  for  the  benefit  of  the 
whole  oommunity.  But  I  need  not  occupy  my  time  in  further  describing  the  village 
system  of  the  East ;  the  Oommission  will  find  a  tolerable  account  of  it  in  Elphin- 
stone's  history  of  India,  and  in  Nolan's  history  of  the  Crimean  war.  What  I  wish 
particularly  at  present  to  direct  the  attention  of  the  Commission  to,  is  that  the 
principle  which  underlies  the  village  system  of  the  East  and  the  laws  regarding  both 
the  administration  of  justice  and  the  tenure  of  land  in  the  nativ^o  states  of  Africa,  is 
one  and  the  same ;  and  I  was  interested  the  other  day  to  road  in  a  lottor  by  Mr.  C. 
Bussell,  M.P.,  on  the  state  of  Ireland,  that  there  was  a  period  in  tho  hi.^i;jxy  ui  tliiit 
unhappy  coimtry  when  the  same  system  existed  there.  It  is  a  systom  specially  suited 
to  a  people  emerging  out  of  barbarism,  and  I  am  inclined  to  tliiuk  that,  wore  the 
inquiry  made,  it  would  be  found  at  one  time  or  another  to  liavo  existed  in  every 
nation  on  the  face  of  the  earth. 

It  has  been  the  salvation  of  India,  as  the  following  quotation  from  a  minute  by  Sir 
Charles  Metcalfe  will  show.  iVlthough  lengthy,  I  cannot  refrain  from  quoting  it, 
because  I  believe,  as  I  shall  show  further  on,  that  were  it  adopted  and  fully  worked 
out  in  Ajfrica  (the  principle  already  exists,  as  I  have  shown),  it  would  solve  not  a  few 
of  the  burning  questions  which  so  largely  exercise  the  friends  of  Afiica  as  to  the 
future  of  the  black  races. 

The  quotation  is  as  follows : — 

*'  The  village  communities  are  little  republics  having  nearly  everything  they  can  want 
within  themselves,  and  almost  independent  of  any  foreign  relations.  They  last 
where  nothing  else  last.  Dynasty  after  dynasty  tumbles  down,  revolution  succeeds 
to  revolution,  out  the  village  community  remains  the  same.  In  times  of  trouble  they 
arm  and  fortify  themselves  ;  a  hostile  army  passes  through  tlie  countiy,  the  village 
communities  collect  their  cattle  within  their  walls,  and  let  the  enemy  pass  unpro- 
voked. If  plunder  and  devastation  be  directed  against  themselves,  and  the  force  bo 
irresistible,  they  flee  to  friendly  villages  at  a  distance ;  but  when  the  storm  has  passed 
over,  they  return  to  resume  their  occupations.  If  a  country  remains  for  a  series  of 
years  the  scene  of  continued  pillage  and  massacre,  so  that  the  villages  cannot  be 
mhabited,  the  scattered  villagers  nevertheless  return  whenever  the  power  of  peaceable 
possession  revives.  A  generation  may  pass  awa}-,  but  the  succeeding  generation  will 
return ;  the  sons  will  take  the  places  of  their  fathers ;  the  same  site  for  the  village, 
the  same  position  for  the  houses,  the  same  lands  wiU  bo  occupied  by  tlie  descendants 
of  those  who  were  driven  out  when  the  village  was  depopulated.  This  union  of  the 
village  communities,  each  forming  a  separate  little  state  in  itself,  lias,  I  conceive, 
contributed  more  than  any  other  cause  to  the  preservation  of  the  people  of  India 
through  all  the  revolutions  and  changes  which  they  have  suffered." 

Let  me  return  to  my  own  experiences  among  the  natives  of  Natal  and  Zul aland.  At 
an  early  date  I  discovered  that  the  influence  of  the  chiefs  was  diauK^trically  opposed, 
not  only  to  Christianity,  but  to  their  people  becoming  civilised  at  all.  In  order  that 
the  chiefs  may  retain  their  power  over  their  people  it  is  necessary  to  preserve  them 
in  the  state  of  barbarism  in  which  they  now  are,  and  the  chiefs  know  it.  I  need  not 
speak  of  Zululand  as  it  was  before  1879.  There  it  was  sinii)ly  as  much  as  a  man's 
life  was  worth  to  move  one  inch  out  of  the  beaten  path  of  the  ancient  paganism  ;  but 
even  in  Natal,  where  the  natives  have  lived  for  nearly  half  a  ci.iituiy  under  a 
Christian  Government,  the  same  stagnant,  fossilized  condition  prevails.  The  natives, 
even  those  who  have  been  longest  there,  are  living  now  exactly  as  their  forefathers 
were  before  they  ever  had  heard  of  a  white  man.  True,  there  may  be  found  natives 
in  Durban,  Maritzburg,  and  elsewhere,  who,  as  regards  dress  and  manners,  may  be 
said  to  be  thoroughly  civilized — I  know  many  of  them  personally — but  their  wives 
and  children  live  in  the  locations  just  as  do  the  others,  and  they  themselves  not 
unfrequently  retiim  to  the  native  dress. 

The  cause  of  this  state  of  stagnation  I  consider  due  mainly  to  the  malign  influence 
of  the  chiefs,  and  the  total  absence  of  all  security  as  regards  the  tenure  of  land. 
Uiuqula,  one  of  the  oldest  residents  in  Natal,  was  not  far  wi-ong  when,  in  1857,  ho 
told  me,  **  If  you  want  the  natives  to  improve,  you  must  first  put  all  Ihe  chiefs  in  a 
ship  and  send  them  to  the  other  side  of  the  sea ;  and  after  that  you  must  give  us 
land  to  live  on,  which,  like  that  of  the  white  men,  will  not,  in  a  year  or  two,  be  taken 
from  us." 

During  all  these  long  years,  experience  has  more  and  more  confinned  me  in  my  behef 
that  the  introduction  of  a  system  of  community  government,  which  I  shall  fully 
unfold  further  on,  would  remedy  many  of  the  evils  and  avert  many  of  the  dangers 
to  which  South  Africa  is  constantly  exposed  from  the  evil  systom  of  chieftainship  and 
the  overwhelming  numbers  of  the  black  men  with  whom  the  whites  must  share  it. 
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But  my  experiences  at  a  mmionary  has  no  less  led  me  to  Hie  sane  ooncluBiaiL.  In 
Natal  my  people  were  few  in  number,  and  there  were  Christian  maglBtitttOB  to  keep 
order  if  necessary.  The  n6c^d,  therefore,  of  some  systflm  of  govemmerrt  elmong  them 
was  not  felt.  But  in  1860,  when  I  began  the  misBion  in  this  country  (Zaluland),  1 
was  brought  face  to  face  with  an  entirely  different  state  of  things.  I  Itotmd  that,  by 
the  law  and  custom  of  the  land,  I  was  obliged  to  be  magUtrnle  a*  well  a*  pml-or.  I 
wish  that  to  be  clearly  understood,  namely,  that  in  Zululand  (and  I  beliete  it  is  the 
same  everywhere  else  in  Africa  boyond  the  limits  of  the  British  possessiftnB)  a  wliite 
man,  whether  ho  bo  a  missionary  or  not,  is  held  responsible  for  the  go6d  conduct  o{ 
his  followers,  whether  thoy  be  three,  or,  as  in  my  case,  300.  Amon^  thetos^Tee  thej 
may  commit  the  most  outrageous  offences,  and  the  chief  of  the  countiy  takes  no  notice 
of  it  whatever.  He  would  simply  say,  "  Thoy  are  not  my  people,  and  I  hare  nothing 
to  do  with  them."  Only  in  a  easo  wiiero  the  offence  was  committed  against  one  of 
his  own  people  would  ho  interfere ;  and  even  thon  he  would  not  proceed  directly 
against  the  offender,  but  require  the  white  man — i.e.,  the  chief  of  the  culprit — to  see 
that  justice  was  done. 

For  some  years,  while  the  people  were  few,  not  more,  in  fact,  than  I  needed  as  servants, 
it  was  an  oasy  matter  to  keep  order  among  them.  But  as  the  number  increased  from 
year  to  year,  the  difficulty  and  inconvenience — the  hindrauce  to  the  higher  work — 
from  having  to  be  a  judge  in  their  petty  quarrels  became  more  and  more  felt,  knd  the 
need  of  such  a  system  as  I  have  now  introdueed  more  pressing.  But  before  you 
form  a  village  government  you  must  first  have  a  oommunity  in  which  to  form  it,  and 
I  was  not  able  to  carry  out  what  I  had  so  lone  wished  to  do  until  my  return  here 
after  the  late  war,  about  two  years  ago.  Following  the  anah^y  of  a  Sulu  military 
kraal,  wliicU  ia  divided  into  two  parts,  "  izigaba,  and  then  again  into  snuUler 
divisions,  "  amiixiba,"  each  with  its  own  ofiicer,  I  divided  oux  Uttle  oomimiqity  into 
four  "amasiba,"  a,  b,  c,  aud  d.  A  and  b  united  form  one  "izigaba,"  and  o  and  d  the 
other.  Each  "  iziba  "  appoints  by  the  vote  of  the  majority  its  own  headman  or 
councillor,  and  the  two  ''  izigaba  "  each  nominate  a  man  who,  for  the  year,  shall  be 
the  headman  or  "  iaduna  "  of  the  whole.  He  ia  appointed  by  lot.  In  1880  he  was 
appointed,  as  were  the  others,  by  voting ;  but  this  year  they  said  that  they  had  no 
choice  between  the  two,  and  that  they  would  rather  have  it  decided  by  lot,  and  ao  it 
was  done. 

The  following  is  a  translation  of  the  code  of  laws  adopted  : — 
1 .  All  law  suits  shaU  be  decided  by  the  village  council ;  nO  law-suit  shall  be,  taken 
before  any  other  authority. 
ExplamtioH  (I). —  Christians  are  forbidden  by  the  word  of  God  to  go  to  law  before 

the  heathen.    See  1  Cor.,  vi. 
(2.)  Should  a  Christian  have  a  law-suit  against  a  heathen,  that  only  may"  go  before 
a  heatheu  chief. 
No.  2  provides  for  the  appointment  of  the  headman  and  councJUorS,  as  I  h^ve  before 
described. 

3.  There  are  two  kiuda  of  offences — (1)  offences  against  the  person  or.  jjodperty,  and 

(2}  offences  of  the  mouth,  i.e.,  slander,  &c. 

4.  All  possessed  of  cattle,  horses,  sheep,  goats,  pigs,  or  any  other  aninial^,  ahall  be 

bound  to  take  cnre  of  their  animals,  in  order  that  they  may  flot'  do  '^u^  to 
other  people.     It  shall  be  no  excuse  to  say,  "It  was  an  accident^  &C." 

5.  All  crops  injured  by  cattle,  &-c.,  slioU  be  paid  for,  according  to  TaIUEltion|',niade,  but 

it  shnll  not  be  forbidden  to  accept  an  apology,  "ukukolelana,"  if^e  injured 
party  consent. 
N.B. — This  has  reference  to  one  of  the  good  customs  of  (he  Ziihi'i,  handud  down  to 
them  from  their  forefathers.  when  a  garden  hna  boou  injiircd  by  <»tt!e 
trespasstug,  if  the  owner  of  the  garden  find  it  out  lirat  ho  can  go'  and  claim 
damages;  but  if  tlie  owner  of  the  cattle  discover  tlL'  uccidont  and  go  at  once 
and  ropoi-t  it  to  the  o^vncrof  the  garden  "crying,"  the  latter  is  bound  to  accept 
the  apology  and  to  say  nothing  more  about  it.  It  is  u  custom  which  ia  apt  to  Be 
abused. 

6.  Fighting. — Those  who  fight  shall  be  fined  at  the  discretion  of;.t!ie  headman  and 

council. 

7.  Whoever  is  foimd  guilty  of  fornication  with  another  man^s  Wif^  ali^ '  be  driven 

away;  but  no  one  shall  bo  conricted  on  heaway  eridl^ce  iMly;  WahoU  be 
caught  in  the  act,  ''         '      ,.', 

8.  That  which  is  stolen  shall  be  rex)aid  fourfold,  and  5s.  paid  to  t&e  hoedman  and 

councillors, 
ni'ho  53.  will  be  explained  further  on.)  '      _■ 

B.  Latc-mittofthtmoulh,  i.e.,  tianifer,  S,-c. — AVhoever  brings  a  ettse  trf  dasAet  before  the 
council  shall  first  pay  down  5s.,  after  which  he  or  she  shall  sfi^e  the'grievance, 
whatever  it  may  bo.  Then  the  council  shall  give  its  Tetdi*. '  iBht  if  the 
person  bringing  the  accusation  lose  the  ease,  he  shall  forfeit '  th^  Ss.  No  case 
of  slander  shall  bo  allowed  to  occupy  the  time  of  the  council  vH&otit  some  one 
suffering  for  it.  ,        ■  ■"  '■ 

10.  False  witnesses  shall  be  fined,  according  to  the  diMretfdii  dflbCobimciL    In 
EngUnd  they  are  imprisoned. 
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11.  Th  (grazing  ground. — No  one  shall  be  allovred  to  build  or  plaat  on  the  grazing 

ground. 

12.  No  one  shall  be  allowed  to  bnm  grass  and  refuse  to  allow  the  cattle  of  others  to 

eat  the  youn^  grass.    The  grazing  ground  is  for  all  alike. 

13.  Eyery  man  shall  be  giyen  a  pla^  (about  two  acres)  to  build  upon  in  the  villaffei 

and  a  larger  piece  of  land  outside  the  village  for  cultiyation,  according  tohis 
needs. 

14.  No  one  shall  be  allowed  to  appropriate  to  himself  more  land  than  he  can  make  a 

good  use  of. 

15.  If  any  one  do  not  use  all  the  land  assigned  to  him,  it  shall  be  in  the  power  of  ibp 

coimcil  to  take  it  from  him  and  give  it  to  others  who  will  use  it. 

16.  Both  witch  and  medicine  doctors  are  forbidden  to  live  at  Kwa  'Magwaza,  and  wbp« 

ever  enters  upon  either  of  these  professions  shall  be  driven  away. 
N.B. — ^It  is  necessary  for  me  to  expliun  here  that  the  medicine  doctor,  equally  with 
his  brother,  the  witch-finder,  grounds  his  powers  upon  the  supematurali  aii4 
always  begins  by  being  a  roffue.  Like  the  habitual  liar,  who  does  not  know 
when  he  is  speaking  the  trum,  when  not,  in  some  instances  they  end  in  really 
believing  in  their  own  powers. 

17.  No  one  shall  be  allowed  to  turn  his  cattle  into  the  old  meaJie  gardens  until  all  do 

80 ;  when  the  council  shall  decide. 
N.B. — In  explanation  of  this,  let  me  say  that  it  is  a  custom  of  the  Zulus  to  turn  the 
cattle  into  the  gardens  after  the  harvest.  It  is  good  for  the  cattle,  but  bad  for 
the  gardens.  It  would  be  better  were  they  to  plou&^h  in  the  maize  stalks.  Be 
that  as  it  may,  if  a  man  turns  in  his  cattle  before  others  do  the  same,  they  get 
the  benefit  both  of  his  own  and  his  neighbours'  g^dens,  and  a  quarrel  may 
ensue. 

18.  Sickness  breaking  out  among  cattle  shall  be  reported  at  once  to  the  headman,  and 

a  place  set  apart  for  them  to  be  herded  separately. 

19.  No  one  shall  be  allowed  to  interfere  with  the  plan  of  the  village. 

20.  No  derk  in  holy  orders  shall  be  allowed  to  be  either  headman  or  coimcillor.     See 

St.  Luke,  12,  14. 

21.  No  headman  shall  be  appointed  for  two  years  running ;  but  after  he  has  vacateA 

his  office  for  one  year,  he  may  be  re-appointed. 

22.  The  headman  shall  be  paid  from  every  house  a  basket  of  maize  at  harvest  time. 

23.  It  shall  be  the  work  of  the  headman  and  councillors  to  look  after  the  whole  village, 

to  prevent  law-suits  taking  place  rather  than  to  decide  them,  and  to  deal 
towards  all  without  favour  and  according  to  justice,  remembering  that  they 
shall  have  to  give  an  aocoimt  to  Ood  for  the  trust  committed  to  them. 

24.  The  headman  ought,  as  a  rule,  to  be  one  whose  business  does  not  take  him  from 

home  ;  but,  should  it  so  happen  that  he  be  called  from  home,  one  of  the 
councillors  shall  take  his  place  for  the  time  being ;  and  the  same  applies  to 
the  councillors. 

25.  The  mode  of  bringing  a  lawsuit  before  the  council. — The  person  who  desires  to  bring  a 

law-suit  against  another  shall  follow  the  rule  of  tne  Saviour  of  mankind.  He 
•hall  first  endeavour  to  settle  the  difEerence  privately.  If  he  fail  to  do  so, 
he  shaU  call  to  his  aid  one  or  two  disinterested  mends ;  and,  should  they  also 
fail,  he  shallthenformally  statethecasetothecoimcil,  having  first  deposited  the 
sum  of  5s.  to  pay  for  the  loss  of  time  sustained  by  the  heaoman  and 
councillors.  That  5s.  shall  be  repaid  to  him  if  he  gain  his  case  ;  if  not,  he 
shall  lose  it.    No  law-suit  shall  be  gone  into  without  some  one  suffering  loss. 

26.  Should  it  so  happen  that  the  headman,  or  one  of  the  councillors,  have  a  case  against 

anyone,  he  shall,  for  the  time  being,  vacate  his  office ;  no  one  can  be  a  judge 
in  his  own  case. 

27.  These  laws  may  be  changed  or  added  to  from  year  to  year  as  circumstances  may 

require,  but  for  the  current  year  they  shall  be  the  law,  and  unchangeable. 

28.  A  law  added  after  the  foregoing  code  haa  been  accepted  by  the  whole  male  popula,- 

tion  of  Kwa  'Magwaza : 

(1.)  Seeing  that  all  the  men  have  agreed  to  these  laws,  be  it  then  enacted  that  thej 
be  rewl  and  explained  to  all  who  may  hereafter  desire  to  enter  our  community, 
and  let  it  be  imderstood  that  all  who  do  not  wish  to  abide  by  them  must  find  a 
home  for  themselves  somewhere  else  than  at  Kwa  'Magwaza,  and 

(2.)  Should  any  refuse  to  abide  by  the  verdict  of  the  headman  and  councillors,  let 
him  also  find  a  home  elsewhere. 

JNfew  Laws  Passed  1881. 

1.  It  is  enacted  that  these  laws  be  read  over  publicly  four  times  in  the  year,  in  church, 

for  the  information  of  all,  namely,  on  Advent  Sunday,  the  Epiphany,  Easter 
Monday,  and  September  21. 

2.  Any  girls  or  young  women  who  may  be  desirous  of  being  instructed  and  becoming 

members  of  our  community  shall  be  required,  on  first  coining,  to  select  a  home 
for  themselves  (a)  either  in  Uie  family  of  the  missionary,  or  (h)  in  any  other 
Christian  family  in  the  village.    But,  after  having  been  so  admitted,  they 

HH 
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:.  ahall  not  be  at  liberty  to  go  about  from  bouse  to  bouse,  being  one  day  bere 

and  anotber  tbere.  JBut  &ould  it  bappen  in  time  to  oome  fbat  any  sucb  woman 
bave  a  reasonable  desire  to  cbange  &om  one  family  to  anotber,  tbe  case  shall 
be  brougbt  in  a  friendly  manner  before  tbe  beadman  and  council,  wbo  sball 
decide  wbetber  tbe  desire  for  cbange  is  a  reasonable  and  proper  one,  or  not. 


Witb  regard  to  tbe  working  of  tbe  above  plan  of  government,  I  am  bappy  to  be  able  to 
inform  your  Commission  tbat  up  to  date  it  bas  worked  perfectly.  Last  year  tbere  were  only 
two  cases  brougbt  before  tbe  beadman  in  council,  and  one  of  tbem  ougbt  never  to  bave  been 
brougbt  tbere.  It  was  tbe  case  of  a  young  man  wbo,  as  is  tbe  custom  aU  over  tbe  world, 
paid  bis  addresses  to  a  girl,  wbo  gave  bim  impudence  in  return.  He,  according  to  Zulu 
^custom,  gave  ber  a  few  cuts  witb  a  switcb.  Tbe  otber  was  a  case  of  breacb  of  contract. 
Tbis  year  tbere  bas  not,  as  yet,  been  a  single  case. 

Tbe  paucity  of  cases,  as  compared  witb  wbat  it  used  to  be  wben  I  used  to  decide  their 
differences,  is  very  remarkable.  I  was  then  in  tbe  position  of  a  father  keeping  peace  among 
bis  children,  and  tbe  only  result,  as  a  rule,  was  tbat  some  one  was  Bcoldea  and  gently 
entreated  to  behave  better  in  tbe  future.  Now  when  they  bave  to  jwiy  for  the  pleasure  of 
quarrelling,  they  think  twice  before  entering  upon  it. 

You  wiU  observe  also  that  the  laws  are  specially  framed  witb  a  view  to  prevent  litiga- 
tion rather  than  to  eneoiirage  it. 

One  good  eifect  resulting  from  the  system  too  is,  tbat  tbe  men  feel  themselves  in  a 
position  of  trust  and  honour  greater  than  they  were  before.  They  bave,  in  fact,  ceased  to 
be  cbildren,  and  to  be  treated  as  such.  All  the  men,  I  find,  aspire  to  the  bonour  of  being 
appointed  headmen  or  councillors,  and  it  is  an  incentive  to  good  conduct,  as  only  tbose  wbo 
are  respectable  and  well-conducted  can  expect  to  be  appointed.  I  am  pleased  too  to  find 
tbat  they  magnify  their  office,  and  are  extremely  jealous  if  anyone  attempts  to  ignore  tbem, 
say,  by  coming  to  me  in  their  trouble  instead  of  going  first  to  tbem. 

I  find,  also,  that  the  organisation  bas  a  good  effect  in  making  tbe  people  desirous  to 
see  their  strength  increased  by  having  others  added  to  their  numbers.  Li  sbort,  it  inspires 
tbem  with  a  missionary  spirit.  In  illustration  of  this  I  may  mention  tbat  a  poor  man  named 
Umblazana  and  his  family  have  just  joined  the  community,  and  they  bave  agreed  to  supply 
tbe  family  with  food  for  six  months — tbat  is,  until  next  harvest. 

I  may  also  mention  that  not  a  few  of  the  kraals  in  tbe  immediate  neigbbourbood  are 
desirous  of  entering  the  community ;  but  we  are  refusing  to  receive  tbem  for  tbe  present, 
for  fear  of  exciting  the  jealousy  of  the  chief. 

Your  Commission  will  no  doubt  observe  that  the  arrangement  I  bave  effected  is  more 
or  less  incomplete  in  several  respects — e.ff.,  in  two  cases  fines  are  imposed,  but  no  provision 
is  made  as  to  what  is  to  be  done  ^vith  them  when  paid.  So  far  it  bas  not  been  necessary  to 
pimisb  anyone  by  the  infliction  of  a  fine ;  but  it  may  be  necessary  one  day,  and  wben  an 
opportunity  occurs,  I  mean  to  seek  the  advice  of  tbe  Kesident  on  tbe  point.  Murder,  too 
(which  I  tiTist  and  pray  God  may  never  occur),  is  improvided  for.  Hie  fact  is,  in  adoptiog 
tbese  laws  we  thought  only  of  our  present  needs,  and  not  of  contingencies  wbicb  may  never 
bappen.  I  have  already  said  tbat  I  believe  the  system  of  chieftamsbip  wbicb  prevails  in 
Africa  to  be  entirely  opposed  to  all  real  progress.  But  tbe  history  of  tbe  last  balf  century 
shows  that  the  chiefs  may  also  be  dangerous  to  tbe  peace,  not  only  of  their  own  subjects, 
but  of  neigbbouring  tribes  and  the  white  races  as  well.  I  look  upon  tbe  wbole  i^stem  of 
chiefs  as  an  evil  wbicb  must  be  tolerated  for  the  present,  in  consequence  of  tbe  danger  which 
might  ensue  were  it  to  be  rudely  and  suddenly  attacked.  That  it  will  naturaujf,  if  left 
unchecked,  again  and  again  come  into  deadly  conflict  with  the  white  man,  I  fuUy  believe, 
and  I  venture  to  think  tbat  were  some  such  system  as  I  bave  sketched  introduced  gradually 
In  aU  the  territories  subject  to  English  rule,  it  would,  before  many  years  elapse,  completely 
undermine,  and,  in  tbe  end,  destroy  tbe  system  of  chieftainship.  I  fibould  su^^gest  ibat 
every  mission  station  be  made  into  such  a  community ;  and  I  cannot  but  tbmk  that 
missionaries  of  all  creeds  would  throw  themselves  beartily  into  the  scbeme. 

On  this  it  may  be  said  that  tbat  would  be,  on  the  part  of  tbe  Government,  to  adopt  a 
proselytising  policy,  which  many  no  doubt  would  object  to.  But  I  look-  upon  tbe  acbeme 
altogether  apart  from  Christianity,  and  although  the  laws  we  bave  adopted  bere,  or  may 
hereafter  adopt,  are  based  on  Christian  principles,  still  it  is  a  fact  tbat  tbere  are  beatbens 
already  in  our  community,  and,  as  I  have  said,  many  others  wbo  are  desirous  to  enter  it. 

I  should  also  suggest  tbat,  in  connection  witb  every  magistracy,  one  or  more  such  com- 
munities be  formed ;  and  in  British  territory  an  appeal  (which  ougbt  to  cost  money)  sbould 
lie  to  tbe  English  magistrate. 

Having  never  been  in  any  part  of  the  Cape  Colony  occupied  by  natives,  I  cannot  speak 
of  that  ;  but  tbere  is  one  consideration  which  ought  to  recommend  tbe  scbeme  to  tbe 
attention  of  the  Natal  Government  and  of  Zululand,  if  tbat  is  British  territory.  (By-tbe-bye, 
what  is  Zululand?  If  you  can  say,  it  is  more  than  I  can.)  It  is  this : — ^According  to  tiie 
present  mode  of  occupation,  tbe  land  is  wasted,  and  tbe  natives  complain  of  want  of  room, 
whereas  there  is  room  for  tbem  multiplied  probably  a  hundred  fold — certainly  more  than  a 
hundred  fold  in  Zululand — were  a  different  system  adopted.  There  are  old  men  still  alive 
wbo  tell  me  tbat  before  tbe  rise  of  the  Zulu  power  tbe  natives  of  tbese  partes  lived  mucb  more 
in  communities  tban  tbey  do  now.  But  after  the  land  was  desolated  by  tbe  conquering 
bordea  of  Tshaka,  (or  Cbaka),  tbe  Zulus,  in  order  to  occupy  it  at  all,  were  obliged  to  scatter 
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-themselves  over  it  in  isolated  kraals  or  families ;  and  it  is  a  fact  that  the  whole  of  this  distrioi  d 
Xwa  'Magwaza,  where  there  are  now  more  than  300  kraals,  some  of  them  containing  several 
families,  was  granted  about  seventy  years  ago  by  Tshaka  to  two  men,  Usobaba  and 
Usiganga.  Well,  the  result  is  that  the  Zulus,  both  in  Zululand  and  Natal,  require  a  very 
large  amount  of  land  for  each  kraal  or  family.  Where  the  population  is  sparse,  that  is  aU 
very  well ;  but  when  it  increases,  innumerable  difficulties  arise  from  cattle  trespassing,  and 
from  the  barbarous  way  in  which  they  cultivate  the  soil.  This  difficulty  was  beginingto  be 
felt  even  in  Zululand,  and  shortly  before  the  war  broke  out,  Cetshwayo  gave  orders  that 
aJl  the  small  kraals  recently  built  were  to  combine  with  others  larger,  were  the  com- 
munity 8ch(  me  adopted,  these  evils  would  be  avoided,  the  land  would  yield  a  larger  increase 
than  it  does  at  present,  and  the  people  live  more  happily  than  they  do  now.  At  any  rate  it 
is  so  here.  An  ample  grazing  ground  has  been  set  ap^,  as  also  land  for  cultivation,  and 
of  trouble  about  cattle  there  is  absolutely  none.  At  first,  some  of  our  Zulu  neighbonis 
grumbled,  but  now  they  see  the  advantages  of  the  present  arrangement  as  well  as  I  do^ 
and  are  as  jealous  as  possible  of  any  encroachment  upon  either. 

I  earnestly  hope  that  your  Commission  will  give  the  scheme,  or  some  other  similar 
scheme,  a  fair  trial,  and  I  shfdl  be  most  glad  of  any  suggestions  for  the  improvement  of  the 
one  I  have  adopted  which  you  may  be  pleased  to  make. 

I  trust  that  the  labours  of  your  Commission  may  accomplish  great  and  enduring  bless- 
ings, not  only  for  the  Cape  Colony,  but  for  the  regions  beyond — poor  Zululand  included. 

I  remain,  &c., 

R.  ROBERTSON. 


By  the  Rev.  John  McKenzie,  Kuruman. 

Kuruman,  via  Kimberley,  29th  November,  1B81. 
The  Secretary  of  Native  Laws  Commission. 

Sir, — I  am  sorry  I  have  not  been  able  sooner  to  reply  to  the  questions  which  I  received 
from  you  some  time  ago.  Sickness  and  the  urgent  pressure  of  daily  duties  combined  to 
detain  the  answers  which  I  now  enclose. 

It  was  pointed  out  some  years  ago  that  all  the  native  races  of  South  Africa  were  in- 
creMing  under  English  rule. 

Even  to  races  dying  out,  one  would  like  to  do  justice ;  a  feeling  of  pity  also  would 
proinpt  us  to  show  exceptional  kindness  to  those  who  were  doomed  to  pass  away. 

But  the  question  before  you,  as  a  Commission,  and  before  the  Europeans  in  South 
Ainca  generally,  is  an  entirely  different  one.  It  is,  how  are  the  various  races  to  live  together 
in  one  country  peacefully  and  hel]^ully  ? 

The  early  European  method  in  South  Africa  was  an  adaptation  of  the  policy  of  the 
natives.'  After  much  provocation  and  border  outrage  and  cattle-lifting,  the  Europeans  fought 
the  native  tribe,  seized  on  their  country,  having  (&iven  out  its  inhabitants  (who  would  be 
fluxe  ta  find  somewhere  another  tribe,  less  powerful  than  themselves,  whose  country  they  in 
their  turn  could  take  ),  occupy  rt  with  Europeans  alone,  natives  being  welcomed  as  ser- 
vants only.  It  is  sheer  n9n8ense,  or  worse,  to  represent'  natives  as  seeing  anything  unjust 
oir  wrong  in  this.  It  is  only  what  every  native  tribe  has  practised,  as  it  had  opportunity 
and  power.  No  other  mode  of  acquiring  territory  was  known.  The  more  warlike  the 
tribe,  the  less  likely  are  they  to  complain  that  their  country,,  or  their  king,  has  been  taken 

from:  them  by  force. 

But  a  thing  may  be  very  wrong,  although  an  ignorant  native  of  South  Africa  does  not 
see  it  to  be  so.  The  Christian  conscience  of  Europeans  was  not  satisfied  with  the  above 
method  as  a  native  policy. 

While  the  early  English  Governors  improved  the  condition  of  the  subject  races  within 
the  Colony,  Sir  Benjamin  D'Urban  was  the  first  governor  who  tried  to  grapple  with  the  idea 
of  governing  the  conquered  tribes  within  their  own  country  instead  of  driving  them  over  a 
certain  line.  But  his  policy  was  upset,  and  came  to  nothing  till  revived  again,  with  modifi- 
cations, by  Sir  George  Grey.  And  to-day  the  question  is,  not  how  to  drive  the  natives  out 
of  the  Transkei  or  Basutoland,    but  how  to  govern  them  in  their  countries. 

Now,  what  is  our  ultimate  and  highest  object  in  this  matter?  Is  ft  to  raise  the 
Basuto  and  the  Transkei  Kafirs  sooner  or  later  to  the  enjoyment  of  the*  privileges  and 
responsibilities  of  citizens  or  burghers.  Are  they  capable  of  this  ?  If  so,  are  we  ready  to 
grant  them  that  position  ? 

.  Or  are  we  to  regard  them  as  an  essentially  inferior  race,  whoso  proper  position  is  a 
subordinate  one ;  and  have  we,  by  special  laws,  practically  to  exclude  them  from  all  social 
and  political  intercourse  and  fellowship  with  the  white  community,  legalising,  and  thus 
stereotyping,  the  most  revolting  customs,  and  protecting  and  pandering  to  the  vilest  lusts ; 
and  are  we  i^repared  to  look  in  the  face  the  future  of  the  two  rapidly  increasing  and  sharply 
defined  and  separate  communities,  living  together  and  yet  separate  ? 

Let  our  convictions  as  Christians,  or  instincts  as  Englishmen,  come  to  our  assibtanco; 
and  let  the  history  of  the  United  States  of  America,  before  and  since  the  war  between  the 
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Kovtb  and  South,  be  our  warning  and  our  guide.  The  safety  of  the  commonwealth  as  a 
whole  absolutely  demands  that  no  hatches  be  battered  down  over  the  heads  of  any  part  of 
the  c(»(mi\mity.  Eventually,  if  there  are  to  be  peace  and  true  prosperity  in  the  land,  file 
privileges  of  citiz^iahip  must  be  extended  to  all. 

I  recommend  in  the  first  instance  a  "  terrritorial "  Gk>vermnent  for  native  dependencieB, 
such  as  Basutoland.  All  the  arrangements  in  my  scheme  tend  towards  a  more  advanced 
state  of  things ;  to  be  realised  in  the  proclamation,  (it  might  be  many  years  henoe)  among 
the  people  of  laws  similar  to  those  in  the  Colony.  We  must  take  hold  of  the  nattres 
where  we  find  them  to>day.  The  special  feature  of  my  scheme  would  be  to  do  00  in  such 
a  way  as  without  shock  or  surprise  to  lead  them  and  their  children  to  higher  thinM — BodaOy 
and  politicaUy .  This  avoids  tne  two  extremes  of  stereot^ine  their  brutality  and  neathenism, 
and  expecting  nothing  else  from  them ;  or,  on  the  other  hand,  of  impatiently  "  ahPL^nn» 
them  up  ^*  as  1  heard  a  leading  politician  eaU  it,  by  the  immediate  introduction  of  "Wng^ii^ 
er  Colonial  law,  with  its  unbendmg  forms  and  mode  of  procedure.  This  hasty  ''  «hAmg 
them  up, ''  usually  shakes  them  out  of  everything  which  they  possessed,  and  no  law  broksD 
in  the  process — except  indeed  the  Boyal  Law  of  doing  to  others  as  we  would  wish  to  be 
done  by  if  in  tkeir  position. 

Trusting  that  the  labours  of  the  Commission  may  have  a  beneficial  result  on  politicsl 
parties,  and  on  both  natives  and  Europeans, 

I  remain,  &c., 

JOHN  McKENZIE 


LAWS. 

BlPLIIf  TO 
i^UUTXOKf. 

1.  Since  1859  my  usual  place  of  abode  has  baen  in  Bechuanaland.  In  1863-4  I 
lived  for  some  five  months  among  the  Matebele  Zulus.  I  have  had  personal  inter- 
course with  chiefs  and  people  from  the  Orange  and  Vaal  to  Lake  Nghabe  (N'game) 
and  Matebeleland.  In  later  years  I  have  become  familiar  with  t^e  results  to  tiie 
Griquas  of  the  extension  of  the  Engjish  rule  to  Ghriqualand  West. 

2.  Laws  are  announced  by  the  Bechuana  Chief  in  public  ''pitso"  or  ooondl,  at 
which  all  the  men  have  the  right  to  speak.  This,  however,  is  not  the  beginnin(|  of 
the  new  law.  It  has  occiirred  to  the  chief,  or  has  been  sugeested  to  him ;  or  itlias 
occurred  to  one  of  his  "  younger  brothers  "  or  minor  diiefe  in  the  town.  It  has 
been  discussed  in  this  more  select  circle,  in  which  it  may  have  its  opponents.  Bat  it 
is  pressed  forward  by  those  who  favour  it,  who  are  sure  to  advocate  it  in  tibie  public 
**  pitso."  Men,  nearly  of  rank  entitling  them  to  be  in  the  select  oirde  of  **  king's 
Bro^ers"(Bomonna  !^qosi),  and  yet  not  called  to  their  meetings,  often  affect  opposi- 
tion to  the  new  measure.  Of  course  such  as  will  be  specially  aJPected  1^  a  eertain 
new  law,  or  alteration  of  old  one,  will  say  freely  what  they  wish.  Then,  laat  of  all,  the 
chief  announces  that  henceforth  this  new  law  is  to  be  observed  by  fdl.  He  says  this 
is  part  of  his  ''  pusho"  or  mode  of  government,  and  those  w1k>  disregard  it  wQl  be 
domg  despite  to  him  as  their  chief. 

3.  The  old  men  ef  the  tribe  are  usually  referred  to  in  matters  of  dispute  ooneemiBg 
laws.    No  written  repositories. 

4.  Our  distinction  of  *'  civil ''  and  **  criminal,  "  and  our  ehoice  of  bringing  ferward 
certain  cases  as  **  civil "  or  as  "criminal"  cases,  have  no  parall^  among  natives  with 
whom  I  am  acquainted.  Every  offence,  great  or  small,  is  h^  to  be  against  ike 
chief.  A  person  complains  to  the  chief  that  a  servant  has  broken  his  eneagettieat,  or 
he  has  stolen  from  his  master's  house  or  waggon.  In  either  case  the  firtit  objaet  of 
the  chief  is  to  put  the  matter  right ;  the  servant,  after  due  hearing,  Ae.,  is  ordered  to 
keep  his  engagement :  the  thief  is  told  that  what  has  been  stolen  must  be  replaoed. 
In  the  majority  of  cases  the  matter  ends  here,  to  the  disgust  of  the  European  pnnnsr, 
who  expects  to  see  the  man  punished  for  his  theft  for  instance,  as  well  as  oompeUed  to 
make  it  good.  Theoretically  a  punishment  is  entailed  by  such  a  crime  as  tbeft,  as  widl 
as  the  miaking  good  what  was  stolen.    But  this  is  not  Often  put  into  practice. 

5.  Crimes  and  their  punishments  among  the  Bechuanas : — 

(a).  Trea9(m. — Seditious  schraaing  witJi  others  in  the  same  town,  or  with  some  otter 
chief. 

This  is  regarded  as  the  greatest  and  most  dangerous  crime.  Punishment—death, 
often  secretly  and  suddenly,  and  without  open  trial.  This  is  held  to  be  "  war '' 
and  the  usages  of  a  time  of  peace  are  therefore  suspended.  Flight  alone  can 
save  a  man  under  this  charge.    From  a  distance  he  can  state  his  case. 


culprit,  as  he  pleases.    Forgiveness  is  not  unfroquently  extended  to  offenders 
who  take  the  above  coiirse. 
(h).  Mnr^er. — ^Punishment,  death  or  a  fine  of  cattle.  Theoretically  always  the  former ; 
pmcticnily  often  the  later. 
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(c).  Culpable  hamieide — ^man  slaughter — what     would  be  called  ''Polaoea  Boatla," 
death  through  dumsiness  or  stujpidity,  and  not  through  intent,  would  on  the  one  hand 
not  incur  any  punishment  as  being  accidental ;  or,  on  the  other,  a  severe  fine  would 
be  imposed  according  to  the  circumstances. 
(/).  Death  of  a  shve  or  voMel  at  the  hand  of  his  master,  would  be  passed  over. 

e).  Death  of  a  woftian  at  the  hand  of  her  htuhand  who  speared  her,  has  been  passed 
over.  The  incjuiry  would  however  be  usual.  The  man  would  be  called  "boathla" 
(clumsy),  "lesilo"  (fool),  and  there  the  matter  would  end. 

(/).  Ca^ee  of  assault  are  seldom  punished  as  such.  The  causes  of  the  fight  are  gone 
into,  and  the  matter  righted.  The  parties  are  now  said  to  have  been  separated 
by  the  chief ;  the  aggressor  after  this  would  be  fined.  If  in  fighting,  a  bad 
wound  had  been  g^ven  to  the  man  who  was  also  wronged  by  the  other,  a  special 
fine  would  be  imposed  on  account  of  the  wound.  I  have  heard  of  instances  it 
which  something^  like  the  Law  of  Betaliation  had  been  sanctioned  by  a  chief. 

(j).  Desertion  from  the  tribe. — ^If  a  man  wishes  to  leave  the  town  in  which  he  lives, 
he  may  possibly  obtain  the  permission  of  the  chief,  when  his  removal  takes  place, 
openly  and  unopposed.  But,  as  it  is  often  the  case,  the  man,  despairing  of 
obaining  permission,  resolves  to  remove  his  property  secretly ;  he  is  allowed  to  go 
on  until  the  cattle  troop  is  sent  off,  when  it  is  followed  and  brought  back  by  the 
chief,  and  the  man  himself  killed  or  allowed  to  escape  with  his  life,  according 
to  the  chief's  orders.  The  cattle,  in  such  a  case,  after  the  customary  public 
slaughtering  for  the  benefit  of  '^the  service"  are  usually  g^ven  to  the  brother 
or  omer  next  relative  of  the  deserter,  being  loyal  and  trust-worthy. 

It  is  punishable  to  leave  the  town  for  a  time  without  the  chief's  permission. 
Chiefs  punish  men  who  have  gone  away  to  service  without  leave,  by  confiscating 
the  whole  or  x>art  of  what  they  bring  back  with  them  of  their  earnings 

(A).  Illicit  sexual  intercourse  in  the  case  of  young  people  was  highly  resented  by  the 
parents  of  the  girl,  and  held  to  be  a  personal  amront  imposed  on  them  by  the 
family  of  the  young  man,  from  whom  they  demand  a  fine  before  the  chief  of  the 
town.  In  olden  time,  it  is  said  the  father  of  the  girl,  urged  on  by  the  men  of  the 
town^  would  work  himself  up  to  regard  it  as  his  pubhc  duty  to  spear  his  own 
daughter  who  had  been  guilty  of  destroying  her  eligibility  for  the  position  for 
widen  her  father  intended  her  by  the  betrothal  which  had  taken  place  in  her 
infancy  or  earlv  childhood.  Thus  public  examples  are  said  to  have  been  made  of 
girls  by  spearmg  them,  while  the  young  men  escaped  entirely,  or  on  payment 
of  a  fine. 

(f).  I%fft. — Punishment,  to  restore  two-fold  or  four-fold,  different  tribes  giving  different 
statements  as  to  what  their  law  is  or  rather  was  on  this  subject.  The  practice,  now  all 
but  universal  in  Bechuanaland  is,  simple  restitution  of  what  was  stolen. 

In  the  case  of  slaves  or  people  without  means,  theft  is  punished  by  corporal 
punishment,  delivered  on  the  spot  if  caught  in  the  act,  or  by  the  master  or 
chief  after  Ixial  and  conviction. 

Maiming  the  body  follows  in  the  case  of  repeated  convictions  against  a  poor 
person.  An  ear  is  removed,  the  person  removing  it  saying,  ^ '  of  what  use  is 
it,  seeing  you  won't  hear."  Or  a  hand  is  thrust  forcibly  into  boiling  fat,  and 
held  there,  so  that  the  hand  is  destroyed,  and  becomes,  when  healed,  a  shapeless 
stump,  tiie  man  aUthe  while  shouting,  <'  FU  teach  you  to  put  out  your  hands 
to  otner  people's  things." 

Theft  of  Cattle, — ^It  is  important  to  notice  a  native  feeling  and  custom  connected 
with  the  stealing  of  cattle  and  other  stock.  This  may  be  stealixLo^  as  between 
members  of  the  same  tribe,  when  it  is  thought  of  as  mere  theit.  It  is  also 
possible  for  a  mere  theft  of  cattle  to  be  committed  by  a  member  of  one  tribe  from 
cattle  of  a  neighbouring  tribe.  But  this  latter  action  has  so  serious  political 
consequences  among  all  the  native  tribes,  that  it  is  not,  so  far  as  I  know,  a  crime 
of  frequent  occurrence.  When  the  spoor  of  stolen  cattle  crosses  a  boundary- 
line  between  two  tribes,  or  reaches  the  grazing  ground  of  their  first  cattle  post, 
the  men  on  the  spoor  return  and  inform  their  chief.  This  is  either  a  simple 
theft,  or  it  is  a  declaration  of  war  on  the  part  of  the  chief  into  whose  country 
the  cattle  have  gone.  A  message  is  acoording^  despatched  to  demand  an 
explanation.  In  the  meantime,  the  cattle  have  been  eiwer  driven  off  to  some 
place  of  security,  if  it  is  a  mere  theft,  or  they  have  been  brought  into  the  chief's 
kiaaL  In  either  case,  the  chief  soon  gets  to  hear  of  it.  It  is  a  crisis ;  x>eace  or  war 
is  the  question  to  be  decided.  It  is  for  the  chief  and  his  ''  younger  brothers  "  to 
make  up  their  minds  at  once  what  policy  they  will  adopt.  If  it  is  a  mere  theft, 
and  they  wish  to  remain  at  peace  with&eir  neighbour,  the  stolen  cattle,  along 
with  the  stock  belonging  to  tiie  thief,  that  is  to  sav,  the  troop  in  whi(£ 
they  are  grazing,  acre  seized  and  brought  to  the  chief.  A  heavy  fine  is  imposed 
on  Uie  man,  perhaps  he  is  '^  eaten  up, "  and  the  stolen  ca^le  are  sent  off 
so  asto  meet  me  messengers  of  the  oUier  chief,  or  are  kept  in  the  public 
kraal  till  their  arrival.    Occasionally  when  ehiefs  are  quarrelling,  the  young 
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men  to  force  on  a  war  will  lift  a  part  of  their  enemies'  cattle,  and  driving 
them  into  the  public  kraal,  announce  what  they  have  done  to  the  chief.  Here 
also  it  is  a  crisis.  Instant  steps  must  be  taken ;,  for  if.  the  young  men  of  the 
neighbouring  tribe  are  in  the  same  warlike  mood,  reprisals  wiU  be  made  &t 
once,  and  war  rendered  inevitable.  If  therefore  all  is  ready,  and  war  is  really 
meant  the  action  of  the  young  men  is  "  owned"  by  the  chief  and  praise 
freely  given,  mingled  however  with  a  word  of  rebuke  as  to  their  acting  without 
orders.  If  on  the  other  hand,  they  have  been  foolishly  premature,  or  if  war 
was  not  really  meant,  their  action  from  the  first  is  disowned  in  the  most  virtuous 
manner  by  the  chief,  the  crest-fallen  braves  or  their  fathers  are  fined,  and  the 
stolen  cattle  returned. 

Cattle  stealing  therefore  is  like  stealing  anything  else,  as  to  the  quality  of  the 
action. 

Cattle  lifting  is  a  virtuous  and  heroic  action. 

At  the  time  when  the  cattle  are  apropiiated,  it  may  be  said  to  be  problematical 
whether  the  action  is  to  turn  out  a  theft  or  a  heroic  action. 

For  a  chief  to  allow  the  spoor  of  another  chiefs  cattle  to  **  become  old  "  in  his  country 
without  suitable  explanation,  would  bo  regarded  by  his  own  people,  as  weD  as 
his  neighbours,  as  a  declaration  of  war,  plain,  unequivocal ;  and  as  such  it  would 
be  more  urgent,  and  would  precipitate  matters  more  than  the  withdrawal  by 
a  European  power  of  an  ambassador  from  another  European  court. 

Bnoikemiess  in  Bechuanaland  was  unknown  among  the  poor,  and  not  often  seen 
among  the  rich,  in  the  olden  time.  It  was  regarded  as  a  foible  of  the  rich,  and 
not  at  aU  as  a  crime.  A  chief,  however,  who  gave  himself  too  much  to  beer-drinldng, 
would  be  warned  in  secret  by  his  best  coimciUors. 

Vagrancy  is  aU  but  unknown.  If  a  man  becomes  too  poor  to  occupy  an  independent 
position,  he  joins  himself  to  some  one  as  half  retainer  half  servant.  In  periods 
of  great  famine,  such  people  are  the  first  to  suffer.  They  are  compelled  to 
leave  their  masters  and  seek  game  or  roots  or  berries  in  the  veldt  \  or  they 
make  straight  for  the  white  man's  country  in  se^ch  of  wor'k  and  food. 

IVespass, — A  man  found  in  another  man's  garden  without  reason  would  be 
regarded  as  a  thief  in  intent,  if  not  in  act,  and  as  such  would  be  driven  off. 
The  idea  of  trespass  in  itself  does  not  seem  present  to  their  minds.  Something 
like  trespass  occurs  when  a  man,  without  permission  asked  and  obtained, 
drives  a  troop  of  cattle  or  other  stock  into  a  district  in  which  the  stock  of  other 
people  were  accustomed  to  graze,  and  then  brings  them  to  drink  at  the  fountain 
used  by  the  owners  of  the  district.  This  would  be  an  infringement  on  their 
rights  of  property  in  grass  or  water.  And  if  the  man  did  not  leave  of  his 
own  accord,  the  case  would  go  before  the  chief.  Again,  certain  districts  of  the 
hunting  reldt  are  owned  ])y  certain  headmen  of  a  town ,  and  vassals  be- 
longing to  them  are  usually  to  be  found  in  occupation  of  their  hunting  teldt. 
For  another  man  to  go  and  hunt  there  (of  course  any  traveller  is  at  liberty  to 
shoot  and  hunt  in  passing  through  a  district)  would  be  an  invasion  of  rights  of 
property  ;  and  if  the  matter  went  before  the  chi^f ,  the  intruder  would  probably 
nave  to  deliver  up  the  whole  produce  of  that  hunt. 

Carrying  Weapoiu. — ^The  ^nius  of  a  people  and  their  mode  of  Government,  have 
to  be  considered  in  connexion  with  this  question.  The  Bechuana,  Bapedi, 
and  Basuto,  are  not  purely  military  tribes.  The  Matebele  and  other  Zulus 
on  the  other  hand  exist  strictly  as  milittury  orgaiusations. 

It  is  not  usual  and  would  not  be  x^erniitted  in  Bechuanaland,  that  a  man  should  go 
about  armed  in  the  town  or  its  neighbourhood.  But  to  certain  public  assembhes 
the  men  come  armed.  As  to  the  possession  of  arms,  every  able-bodied  man  of 
the  Bechuana  tribes  was  supposed  to  possess  spears  and  slueld :  in  more  recent 
times,  instead  of  these,  he  owns  a  gun.  He  and  his  gun  or  spears  and  shield 
are  always  at  the  service  of  the  chief  and  tribe,  without  remuneration,  and 
without  public  commissariat. 

Some  of  the  Bechuana  tribes  hesitated  very  much  about  giving  their  vassals  living 
in  the  veldt  such  a  ready  and  dangerous  weapon  as  a  gun,  but  self-interest 
prevailed.  When  they  saw  the  increased  quantity  of  ivory  and  ostrich 
feathers,  &(\,  which  was  ol>tained  by  those  masters  who  had  ventured  to  trust 
their  vassals  -with  guns,  that  coiirse  became  general,  so  that  in  Bechuanaland 
not  only  masters  but  vassals  in  the  veldt  possess  gims,  irhich  are  in  constant 
use  in  hunting.  ■         ■  • 

Tlie  .Matel>ele  Zulus  may  bo  said  to  be  never  unarmed,  •  having  always  in  their 
hands  when  goinff  from  place  to  place  in  their  own  isoimtry,;  their  assegais  and 
thf^  small  shicdd,  being  the  equipuK^nt  for  minor  operations.'  •.  The  large  shield 
and  other  accoutrements  are  assimied  at  the  order  of  the  chief.  In  his  mof^t 
poacefiil  momc^nts,  when  moving  about  his  own  town  and  its  neighbourhoo*!. 
the  ^laf ebelc  mnn  regards  hiiiiHelf  as  being  unarmed,  having  only  a  knobkerrie 
in  one  hand  and  a  strong  stick  or  two  in  thei  other. 
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The  Matebele  oHief  decided  the  question. of  arming  vassals  in  the  opposite  way  to 
the  course  adopted  by  the  fiechnana.  On  the  outskirts  of  the  countiy  con- 
quered and  occupied  by  the  Matebele,  there  still  live  a  number  of  vassal  tribes. 
Mashona,  Mokalaka,  and  Banyai,  &c.  European  traders  are  refused  per- 
mission to  visit  the  tribes  living  north-east  and  east  of  Matabeleland,  lest  these 
vassals  should  obtain  fire-arms.  Vassals  living  on  the  southern  border  of 
Matebeleland  are  also  forbidden  by  their  masters  to  purchase  or  to  possess 
guns.  If  a  gun  is  found  in  the^houSe  of  a  vassal  by  Matebele  soldiers,  it  is  at 
once  confiscated,  and  possibly  its  owner  may  also  lose  his  life.  Therefore  these 
vassals  keep  their  guns  in  hiding  places  outside  towns  which  are  known  only 
to  themselves.  A  parly  of  these  Mokalaka  not  long  ago  visited  the  white 
man's  coimtry,  and  were  returning  homewards,  each  man  with  his  gun,  when 
they  were  waylaid  by  order  of  Lopingole,  and  such  as  failed  to  escape  were 
speared,  and  the  guns  taken  from  them. 

8.  The  most  effective  punishments  from  a  native  point  of  view  would  be — 

(a,)  Death  icith   ^^  eating  up^^  of  all  the  property  of  the  criminal. 

fh,J  Death  ;  (but  why  by  hanging  ?  In  no  circumstances  are  the  English  more  de- 
graded than  at  a  South  African  scaffold.  There  we  are  on  a  level  with  the 
natives  in  their  executions.     Why  not  shoot  those  who  are  sentenced  to  death  ?) 

fc.J  Imprisonment  for  life   at   a  distant  pi  ace  ^  with  **  eating  up"  of  property. 

{d.J  **  Eating  up  '*  of  property. 

fe.J  Heavy  fine  in  breeding  cattle,  selected. 

ffj  Fine  in  cattle  or  stock. 

fgj  Fine  in  money. 

(h.)  Corporal  Punishment. 

{%.)  Imprisonment  as  usually  experienced  in  Colony. 

9.  The  tribunals  are  the  chiefs  assisted  by  the  headman.  There  are  no  con- 
stituted courts,  and  no  remuneration  is  given  to  those  who  assist  the  chief  in  this 
work.     It  is  a  part  of  their  duty  as  headmen  in  the  town. 

10.  Mode  of  procedure  (generally)  in  criminal  cases : — 

fa.)  Intimation  is  given  to  the  chief  that  a  certain  crime  has  been  committd ;  so  and 

so  is  suspected ;  he  has  been  arrested  already  by  pursuers,  or  they  now  request 

the  chief  to  do  this  ;   a  time  is  arranged  for  the  trial. 
{h,)  The  chief  gives  public  intimation  that  such  a  trial  is  coming  on ;   therefore 

all  who  are  interested  in  any  way,  will  be  in  the   **  kotla  "  or  public  courtyard  at 

the  time  of  trial. 

The  parties  in  the  case  arange  themselvas  before  the  chief.     It  is  etiquette  that 
all  should  sit  down  before  the  chief,  who  is  also  seated. 

The  pursuer  states  his  case  carefully,   minutely,  historically,  as   almost  all  natives 

learn  to  do  so  weU. 
Before  going  further,  the  chief  will  follow  sharply  the  opening  speech,  **Well  so 

and  so,  what  do  you  say  to  the  words  of  so  and  so  ?" 

If  even  native  acuteness  can  see  no  way  out  of  the  difficulty,  the  evidence  being 
quite  clear,  the  man  will  reply,  "Naykqosi;  nay  father,  what  shall  I  say. 
Does  a  man  do  right  every  day  ?  Is  there  not  a  day  when  he  does  wrong  ?  8o 
and  so  is  not  lying.     The  chief  t^tU  know  what  to  do." 

Upon  this  plea  of  "  guilty"  the  headmen  will  take  up  the  matter  in  succession, 
giving  their  ideas  as  to  punishment,  which  is  finally  imposed  by  the  chief. 

But  9  there  is  or  appears  to  be,  to  the  man  on  trial,  the  very  shadow  of  a  chance 
of  escape,  when  asked  by  the  chief  as  above,  he  will  declare  that  he  is  falsely 
accused,  and  is  sure  that  his  innocence  will  appear  to  the  chief  that  day,  &c. 

The  pursuer  now  brings  forward  his  witnesses. 

And  here  it  ought  to  be  mentioned  that  the  pursuer  himself,  his  witnesses,  the  chief, 
or  any  of  the  headmen,  may  put  questions  to  the  prisoner ;  and  his  answers 
are  eagerly  expected.  Whilst  there  is  so  much  freedom  and,  from  our 
point  of  view,  irreglarity,  in  this  mode  of  procedure,  all  interruptions,  irrelevant 
matter,  and  brow-beating  are  usually  at  once  put  down,  imless  indeed  the 
culprit  is  a  poor  man,  and  his  case  is  giving  trouble. 

The  witnesses  are  asked  to  say  what  they  know  about  the  matter,  and  go  on  giving 
their  evidence  in  the  narrative  style.  They  are  questioned  by  the  chief  and 
headmen,  and  occasionally  by  the  prisoner.  When  the  witnesses  for  the  pro- 
secution have  finished,  the  prisoner  is  again  asked  what  he  says  now  to  the 
charges  which  these  men  have  brought  forward. 

He  now  gives  his  statement  in  defence,  and  calls  upon  witnesses,  if  he  has  any. 
There  are  no  advocates  in  these  courts,  but  there  are  friends  of  both  parties 
who  render  service  somewhat  of  the  nature  of  leg^  assistance  and  advice. 
Their  position  and  right  to  speak  are  simply  as  men  of  the  tribe.  The  men 
who  befriend  the  prosecutor  sieze  on  what  they  hold  to  be  the  uncontradi  cted 
statements,  still  st^ding  in  their  damaging  array. 
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On  tlie  other  side,  if  tlie  culprit  is  of  such  importance  as  that  some  one  will  speak 
for  him,  the  weakest  points  in  the  prosecutor's  case  are  laid  hold  of.  Instances 
are  given  of  mistakes  having  been  nuulein  making  similar  charges  on  such  groundB, 
The  good  deeds  of  the  prisoner  are  recited,  and  if  his  own  are  not  forthcoming, 
those  of  his  father. 

The  headmen,  one  by  one,  Erpeak.  If  some  one  has  doubts  as  to  what  the  others 
are  saying,  he  propoundis  his  doubts  in  the  form  of  a  question.  Although  his 
doubt  may  not  be  entirely  removed  from  his  mind,  if  he  sees  that  he  is  in  a 
minority,  he  is  content  with  having  put  the  question,  and  tacitly  agrees  to  what 
the  others  say. 

Sentence  is  given  by  the  chief  who  has  had  the  ideas  of  his  ''  brothers  "  to  go  upon. 
Usually  his  decision  will  be  in  keeping  with  the  view  of  the  majority ;  but 
occasionally  a  shrewd  chief  will  seize  upon  a  point  which  has  been  little  noticed, 
re-question  some  of  the  witnesses,  and  place  things  in  quite  another  light.  The 
headmen  now  put  their  hands  on  their  mouths  in  astonishment  at  their  chiefs 
wisdom,  and  acquiesce  in  his  descision. 

The  sentence,  whether  of  acquital  or  of  punishment,  is  announced  by  the  chief. 

11.  So  it  may  be  said  that  all  kinds  of  evidence  is  received.  Eveiything  is  said  that  can 
be  said.  The  evidence  of  informers  and  accomplices  is  received  and  weighed;  as  also 
that  of  wives,  women,  and  children. 

12.  Torture  is  applied  in  the  treatment  of  such  a  case  as  the  following : — ^If  a  theft  has 
been  committed,  and  one  thief  has  been  caught,  and  it  is  evident  he  must  have  had 
accomplices,  he  would  be  beaten  if  he  riBf  used  to  divulge  their  names. 

13.  The  giving  of  false  testimony  is  regarded  very  much  as  we  would  regard  the 
clever  but  misleading  speech  of  an  advocate.  Such  a  witness  is ''doing  his  best'* 
for  his  friend  the  prisoner. 

1 4.  Fines  go  to  the  chiefs;  but  if  in  shape  of  cattle,  some  would  be  publicly  slaughtered. 
The  imcertain  remuneration  of  informers  is  from  the  chief. 

15.  I  know  of  no  law  with  reference  to  pardon  or  remission  of  penally.  Interest 
with  the  chief  and  headmen  can  procure  it. 

17.  I  have  not  that  personal  acquaintance  with  the  working  of  the  colonial  laws 
bearing  on  natives,  which  would  warrant  my  discussing  them  in  detail. 

18.  A  ^*  native  location,"  as  it  seems  to  me,  might  be  put  in  the  way  of  becoming  a 
colonial  village ;  and  in  a  good  many  instances  its  inhabitants  would  probably  he 
foimd  qualified,  even  now,  for  the  duties  of  municipal  self-government,  always 
supposing  good  and  sympathetic  leading  on  the  part  of  the  government  officer  in 
char^.  The  minor  offences  occurring  in  such  a  community  might  be  tried  before 
the  ^ected  municipal  councillors  or  headmen,  the  more  serious  charges  to  be  heard 
by  the  magistrate. 

19  &  20.  These  questions  have  reference  to  the  Colony  or  to  any  dependency.  My  answer 
shall  refer  exclusivly  to  the  Colony.  In  the  first  instance  it  is  my  firm  opinion  that 
one  common  law,  administered  by  the  usual  tribimal,  would  fairly  meet  the  require- 
ments of  all  the  inhabitants  of  the  Colony,  European,  Ajsiatic,  and  African ;  and 
that  the  evils  connected  with  a  departure  from  mis  would  be  greater  and  more 
far-reaching  than  those  for  which  the  special  legislation  was  the  supposed  remedy. 
Occasional  ''  hitches  "  and  miscarriages  would  no  doubt  occur ;  but  time,  patience,  and 
education  would  reduce  these  in  number  and  seriousness,  if  not  remove  them  entirely. 
In  formally  sanctioning  and  codifying  special  laws  for  a  special  section  of  the  com- 
munity, and  in  erecting  for  them  special  tribimals,  there  seems  to  me  to  be  an  un- 
doubted tendency  to  stereotype  and  peipetuate  the  special  difterencea  between 
themselves  and  the  rest  of  Uie  community.  The  more  that  section  obey  their 
code  in  its  peculiarities,  the  less  likely  are  they  to  assimilate  with  their  fellow  subjects. 
It  is  surely  far  from  our  object  to  perpetuate  differences  among  fellow  citizens  and 
fellow  subjects.  It  seems  to  me  that  if  any  special  attention  is  needed  by  the  natives 
of  the  Colony  from  the  Colonial  Government,  with  reference  to  law  and  tribunals,  it 
might  well  assume  the  form  of  special  instruction  on  these  subjects  in  the  languages 
of  the  different  tribes.  In  such  a  coxmtry  as  the  Cape  Colony,  it  would  be  a  radical 
blunder  to  make  any  arrangements  as  to  the  administration  of  justice  which  seemed 
to  imply  that  if  a  criminal  is  not  tried  by  a  jury  of  his  own  colour  or  nationality  he 
would  not  get  justice.  If  there  is  any  danger  of  this  kind,  a  lawmi^ht  be  introduced 
to  enable  a  colonial  Judge,  when  confronted  with  a  finding  by  the  jury  quite  in  the 
teeth  of  the  evidence,  to  send  the  case  before  a  Special  Court  of  assize,  conmsting  of 
a  certain  number  of  judges,  who  would  be  empowered  to  decide  both  as  to  verdict  and 
punishment.  I  am  not  prepared  to  say  that  such  a  court  is  necessary  in  the  Cape 
Colony ;  but  the  knowledge  that  the  law  gave  the  judge  such  power,  would  be 
calculated  to  stimulate  prejudiced  jurymen  to  the  due  discharge  of  tneir  duty. 
Natives  such  as  the  Bechuana  are  accustomed  to  act  as  jurors,  both  as  to  matter  of  fact 
and  to  verdict ;  and  are  really  qualified  to  act  on  a  jury,  in  matters  which  they  can 
imderstand.  If  the  leading  natives  living  within  the  boundaries  of  the  Cape  Colony 
have  the  same  training  and  associations,  their  names  might  with  perfect  propriety 
and  safety  be  added  to  the  list  of  jurors  for  their  district.    The  judge  would  always 
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24. 


be  able  to  exercise  a  wise  discretion  iu  making  a  selection  from  the  list  of  nam^s. 
A  native  juror  would  be  no  more  at  sea  on  such  subjects  as  cheques,  deeds,  bonds, 
&c.,  than  an  engrossed  merchant  or  other  man  of  business  would  be  on  matters  con- 


nected with  cattle  or  cattle-stealing. 


Criminal  Tribunals  in  a  *^  Territory ''  conyiected  with  tlie  Cape  Colony, 

Hitherto  my  remarks  in  answer  to  19-20  have  had  reference  to  natives  residing 
within  the  Cape  Culonj'.  In  the  case  of  natives  occupjing  territories,  such  as  the  Transkei 
and  Basutoland,  my  idea  generally  would  be  to  associate  a  British  eomuiissioner  or 
magistrate  with  a  chief  or  headman  for  the  trial  of  the  more  serious  cases,  the  latter 
being  assistant  or  assessor;  potty  cases  to  be  tried  by  the  headman  and  elected 
elders  of  a  municipality,  after  the  fashion  of  unpaid  magistrates  elsewhere.  For 
cases  such  as  are  tried  in  tlie  Colony  by  a  judge  and  jur}-,  I  would  propose  that  there 
be  in  every  territory  or  suitable  division  of  territory,  a  territorial  judge  whose 
labours  would  be  confined  to  the?  temtory  to  wliieli  he  was  ai)poiiited.  H«>  would  be 
assisted  by  the  juiy  from  among  the  inlmbitants  of  thi^  country.  In  cei*taiu  eases  it 
might  be  expedient,  as  a  temporary  measure,  to  associate  with  the  judge  the  eliief  of 
highest  rank  an<l  influence  in  a  district,  especially  in  trying  eases  involving  capital 
punishment.  The  reasons  for  this  will  occur  at  once  to  those  who  know  tlio  native 
ways  of  thinldug.  Tlie  white  man  alone  ought  not  to  have  tlie  odium  of  taking  away 
life,  while  the  black  man  appeared  alone,  or  as  associati',  in  minor  cases.  There 
would  be  appeal  from  tlie  territorial  magistrate  to  the  territorial  judge ;  in  cases 
where  there  were  more  judges  than  one  in  a  territory,  there  might  be  a  second  appeal 
to  a  court  of  judges.  There  shoidd  be  no  further  appeal,  except  in  certain  cases,  to 
the  High  Commissioner,  wlio  would  judge,  not  of  the  merits  of  a  decision  legally,  but 
of  its  political  and  diplomatic  beaiings.  I  should  regard  these  territorial  tribunals  as 
tentative  and  temporary,  and  avowedly  travelling  towards  the  customs  of  the  Colony. 
But  until  preparatory  education  and  experience  have  done  their  work,  and  the 
**  Territory  "  has  become  a  division  of  the  Colony,  there  ought  to  be  no  close  con- 
nection or  amalgamation  between  the  *'territoriar'  and  colonial  courts  of  justice;  an*d 
certainly  no  appeal  from  the  territorial  courts  to  those  of  the  Colony.  Such  appeals 
would  be  unnecessary  as  to  the  administration  of  justice,  while  they  would  tend  to 
loosen  men's  respect  for  the  territorial  judges  and  magistrates — ^their  colonial  brethren 
would  be  sure  to  twit  them  with  administering  a  bungling  system,  one  belonging  to 
the  middle  ages,  &c ;  and  everlasting  fault  would  be  found  with  their  procedure,  al- 
^ough  substantial  justice  had  been  all  the  while  administered  in  the  territorial  courts. 

21.  No;  for  the  reasons  just  given.    Keep  territorial  and  colonial  courts  quite  distinct. 

22*  As  already  stated,  chiefs  and  headmen,  or  elected  headmen  of  villages,  might  dis- 

pose of  petty  cases,  both  civil  and  criminal,  always  subject  to  an  appeal  to  the  magistrate. 

23.  The  native  law  here  referred  to  pre-supposes  a  perfect  state  of  native  society — 

complete  subordination  of  the  individual  in  the  tribal  duties  and  rights.  And  even  in 
that  state  of  things,  it  was  not  an  unheard-of  thing  for  a  chief  to  disown  the  action  of 
a  subject,  or  a  father  or  other  relatiye  to  give  the  thieving  son  or  relative  up, 
and  disown  him  and  his  action.  But  it  is  enough  to  say  that  there  is  probably  no 
native  chief  who  has  now  the  secret  power  and  information  pre-supposed  in  this  law 
or  custom ;  and  as  it  is  no  part  of  our  duty  or  desire  to  increase  tnis  (on  the  whole) 
baneful  power,  thii  old  native  law  founded  on  a  past  state  of  society  ought  to  be 
entirely  ignored  by  an  English  Government,  the  more  especially  as  it  is  always  an 
admission  of  inability  on  the  part  of  the  punisher  to  put  lus  nnger  on  the  guilty  person. 
But  why  should  there  be  this  inability  if  uie  country  is  administered  by  Englisn  officers 
who  are  worthy  of  their  position  ? 

In  spoor  cases,  I  think  the  old  native  law  of  collective  responsibility  in  the  Colony, 
or  its  dependencies,  unjust  and  unsuitable  in  the  present  state  of  things.  Perhaps  I 
flihall  be  able  more  clearly  to  explain  my  views  on  this  very  important  subject  by 
supposing  a  case : — A  theft  of  stock  has  been  committed ;  the  owner  makes  haste 
to  inform  the  police  at  the  nearest  station ;  and  the  fresh  spoor  is  taken  up  with  as  little 
delay  as  possiole. 

If  the  stolen  cattle  are  driven  into  a  countnr  governed  b v  an  independent  chief  under 
native  law,  a  party  of  police  would  proceed  on  the  spoor,  while  others  would  announce  the 
event  to  the  chief.  As  aleady  stated,  it  is  either  th$ft  or  waif.  If  a  native  chief  who 
arrogates  to  himself  that  position,  with  all  its  secret  knowledge  and  resource,  fails 
to  prove  by  the  production  oi  the  stolen  cattle  that  it  is  mere  theft  nom  a  native  point  of 
riew,  there  is  the  best  grounds  for  believing  that  this  is  his  declaration  of  war. 
If  it  is  not  so— if  tha  <MS  evidently  does  not  mean  war,  and  yet  is  unable  to  produce 
the  stolen  oattle  to  prove  his  peaceful  intention— it  is  a  complete  proof,  in  the  eyes  of 
all  natives,  tibat  the  power  has  dipped  from  his  hands,  and  that  he  proclaims  to  all 
that  he  is  no  longer  a  real  chief. 

If,  however,  the  vgoox  goes  from  the  Colony  to  a  native  territozy  administered  b  v 
Eurepean  officers,  the  proceaure  would  be  different.    The  responsibility  of  the  search 
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would  be  with  the  police.  But  I  would  propose  that  the  law  should  enable  the  offioen 
of  Gk)veminent  to  ''commandeer ''  what  men  they  should  need  from  among  those  of 
the  district  through  which  the  spoor  passes.  So  far  the  inhabitants  ought  to  be 
responsible  and  liable  to  help  until  they  shall  have  traced  the  spoor  out  of  their 
district,  and  until  others  can  be  commandeered  in  the  same  way.  Tms  commandeerinK 
of  men  to  assist  should  be  done  through  the  local  authorities  of  the  disttict.  tt 
might  also  be  enacted  that  when  stolen  stock  had  been  traced  more  than  a  certain 
number  of  times  into  a  district,  within  a  given  period,  the  public  taxes  of  that  distzict 
should  bo  charged  with  all  the  expenses  connected  with  the  tracing  of  the  spoor  and 
the  capture  of  me  thieves,  in  the  cases  exceeding  the  nimiber  laid  down.  Tms  woidd 
stir  up  the  authorities  and  inhabitants  of  a  district  who  had  been  lukewarm  as  to 

^giving  information,  and  thus  allowing  their  district  to  become  a  den  of  thievee. 

"Wnen  this  spoor  could  not  be  shown  to  ^ave  a  certain  district,  there  would  be,  of  course, 
a  fair  case  against  some  one  in  that  district.  "  Cattle  can't  fly ;  they  can't  go  into 
the  ground.  The  Government,  colonial  or  territorial,  ought  now-a-days  to  be 
able  to  put  their  hand  on  the  man  or  men  who  have  stolen  cattle.  Now  would  be  the 
time  for  smart  policemen  to  prove  that  they  were  so.  If  they  failed  to  find  the  cattle, 
or  (if  only  one  had  been  stolen)  a  horn  or  hoof  or  bit  of  hide,  necessary  to  convict  an 
individual,  it  would  in  my  opinion  be  as  just  and  expedient  to  fine  the  whole  police 
force  to  which  these  men  belonged  for  tneir  inefficiency  as  it  would  be  to  mulct 
the  inhabitants  promiscuously  of  an  English  colony  or  territory  for  a  crime  of  which 
only  one  or  two  individuals  were  guilty.  Besides,  such  appeals  to  the  ooxporate  or 
tribal  relationship  are  impolitic,  and  tend  to  strengthen  what  ought  to  be  gradually 
weakened  and  to  pass  away,  if  these  people  are  to  become  good  citizens  and  subjects 
of  the  Queen. 

25.  This  system  of  collective  responsibility  is  on  the  wane  in  Bechuanaland,  through 
the  splitting  up  of  the  tribes,  the  multiplying  of  chiefs,  whose  jurisdiction  and  re- 
sponsibility are  undefined ;  and  frum  the  introduction  of  foreign  ideas,  which  bring 
tne  individual  into  prominence. 

26.  When  cattle  are  **  spoored"  into  the  country  of  an  independent  native  chief,  who 
professes  his  peaceful  desires,  and  yet  does  not  give  up  the  stolen  cattle,  the  question 
following  does  not  seem  to  be  one  of  criminal  law  but  of  border  policy : — Ought  the 
Government  on  this  (to  the  natives)  test  question,  to  take  the  natives  on  their  own 
ground,  and  make  the  non-delivery  of  the  stolen  cattle  a  cause  of  war ;  or  ought  the 
same  number  of  cattle  as  those  stolen  be  demanded,  with  an  addition  by  way  of  fine  ? 
The  latter  course  would  seem  to  most  people  to  be  most  humane.  But  the  end  is  the 
same  in  any  case — the  speedy  supersession  of  the  incompetent  chief  on  the  part  of  the 
Government  of  the  Colony. 

But  to  impose  a  fine  in  cattle  on  the  inhabitants  of  a  village  or  district^  under 
the  old  native  law  of  collective  responsibility,  and  this  within  the  bounds  of  the  Colony 
or  in  a  territory  administered  by  English  officers,  would  be  a  confession  of  inability 
to  administer  me  district  or  territoiy  in  question.  The  natives  themselves  could  do 
things  in  that  way. 

27.  I  have  already  said  that  in  certain  serious  cases  it  would  be  advisable— I  do  not 
say  absolutely  necessary,  to  have  the  presence  and  assistance  of  the  native  chief  along 
with  the  European  judge. 

28.  I  do  not  suggest  that  any  native  customs,  as  such,  should  be  put  down  by  law  or 
made  penal.  They  are  very  disgusting,  but  I  am  not  aware  that  more  can  be  said 
against  them.  A  native  dance,  when  there  is  plenty  of  strong  beer  or  other  intoxicant, 
is  nearly  as  disgusting  as  the  assemblages  connected  with  the  boys'  and  girls'  rites. 
What  is  disgusting  is  clearly  the  state  of  mind  and  feeling  of  the  natives. 

In  a  certain  £strict  a  missionary  taught  his  people  to  march  to  and  from  chuxch 
in  procession  on  the  occasion  of  a  marriage,  and  afterwards  pay  visits  to  their  friends 
in  the  same  way.  It  was  thought  a  hamuess  way  of  spending  the  time,  and  it  enabled 
them  to  display  the  fine  clothes  in  which  they  appeared,  and  was  better  employment 
than  beer-drinking  and  dancing.  But  the  marching  came  to  be  done  so  oadly,  so 
heathenishly,  so  disgustingly,  that  other  missionaries  did  their  best  to  pui  dawn  tku 
'  marching  custom  as  a  nuisance.  What  was  really  wrong  was  evidently  the  state  of 
mind  and  feeling  among  the  people. 

When  advising  the  Chief  Khame  on  tliis  subject,  at  Sheshong,  some  years  ago,  I 
did  not  recommend  that  he  should  use  the  power  which  he  possessed  to  put  down  the 
boys'  and  girls'  ceremonies  bv  force.  My  advice  was,  '*  starve  them ;  these  things  live 
and  flourish  through  the  beef  and  beer  of  the  chief ;  let  those  feed  them  who  believe  in 
them.  And  see  that  those  who  don't  go  to  these  ceremonies  do  not  lose  caste  in  the 
town ;  see  that  they  get  due  honour."    I  would  now  give  similar  advice. 

Indirectly,  however,  such  disgu^tin^  assemblages  might  be  got  at.  I  suppose 
the  colonial  law  requires  that  decent  clothing  should  be  worn  by  all  the  lieges,  natives 
included.  If  such  a  law  were  rigorously  eniorced  as  to  those  attending  the  ceremoniea 
in  question  I  don't  think  they  would  chnve. 

It  ought  to  be  mentioned,  in  connection  with  the  boys'  ceremony  of  circmncisiony 
that  its  most  serious  aspect  is  its  political  significance.    After  leaving  the  ceremony^ 
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the  young  lads  are  reckoned  as  men  fit  for  public  service,  and  have  a  regimental  name 
given  to  them,  and  officers  appointed  over  them.  For  what  purpose  these  youths 
could  be  thus  collected  and  organized  within  the  Colony  or  in  an  affiliated  territory 
by  chiefs  who  were  no  longer  independent,  does  not  appear.  But  the  evils  attending 
interference  with  a  ceremony  which  has  already  lost  much  of  its  attractiveness  in  many 
parts  of  the  country,  from  the  adherence  of  the  people  to  Christianity,  would  probably 
be  greater  than  allowing  it  to  **  die  out." 
29.  With  reference  to  the  natives  living  within  the  Cape  Colony,  I  think  it  would  be 

highly  undesirable  to  have  a  separate  criminal  code.  It  is  true  many  natives  are  very 
ignorant ;  and  I  can  see  the  force  of  making  law  known  and  understood  before  its 
breach  is  punished.  But  I  see  no  reason  in  the  native  character,  or  in  their  past 
history,  why  there  should  be  a  special  criminal  code  for  them  -within  the  Cape  Colony. 
In  Bechuanaland,  any  native  will  admit  that  the  English  law  (as  they  see  it 
administered  in  the  Cape  Colony)  is  superior  to  their  own.  Without  i^risons,  without 
police,  without  that  imiform  supremacy  of  law  and  that  entire  removal  of  our  judges 
and  magistrates  from  the  influences  of  bribery  and  intrigue,  which  is  our  boast ;  with 
the  harshness  and  cruelty  of  heathen,  now  punishing  collectively  a  whole  cummunity 
for  the  crime  of  uue  if  its  members,  now  coming  down  with  fearful  vengeance  on  an 
individual  whose  only  fault  is  his  genius  and  his  success  in  life  ;  and  guided  by  no 
evidence,  but  led  on  by  the  denunciations  of  a  witchdoctor  or  magician, — the  native 
laws  and  customs  are  the  highest  and  best  efforts  of  people  living  in  a  sorrowful  state 
of  things — a  state  which  is  happUy  passing  away,  and  which  we  must  not  perpetuate 
or  stereotype  by  any  action  of  ours. 


Territorial  Law. 

With  reference  to  the  administration  of  law  in  such  territories  as  Transkei,  Basuto- 
land,  and  I  may  add  South  Bechuanaland,  it  is  a  subject  which  I  may  take  the  liberty 
of  saying  has  engrossed  much  of  my  thought  and  attention  since  the  late  disturbances 
in  this  district. 

A  country  comes  into  the  hands  of  the  English  by  cession  of  the  chiefs  or  by 
conquest.  In  either  case  the  chiefs  and  people  openly  profess  allegiance  to  the  Queen. 
It  is  seldom,  however,  that  the  former  peaceful  and  advantageous  course  is  followed — 
additions  to  our  territory  in  South  Africa  have  usually  followed  war  and  outrage. 

I  take  it  for  granted  that  our  object  in  making  this  annexation  of  territory  is  the 
Government  and  well-being  of  its  inhabitants,  and  the  general  promotion  of  peace. 

In  undertaking,  for  these  reasons,  such  a  task  as  the  Government  of  a  territory 
occupied  by  native  tribes,  we  ought  to  take  up  the  people  where  we  find  them,  and 
adopt  our  methods  to  their  condition,  for  some  are  further  advanced  than  others. 
Some  men  know  little  or  nothing  which  their  chief  has  not  told  them.  Others  see 
nothing  more  clearly  than  that  the  sooner  the  power  of  their  chiefs  to  molest  and 
retard  them  is  restrained  the  better.  Others  welcome  the  advent  of  English  law  as  a 
relief  from  the  anarchy  of  a  multiplicity  of  chiefs  without  jurisdiction,  power,  or 
energy. 

vHie  English  commissioner  or  magistrate  comes  to  modify  and  guide,  and 
eventually  supersede,  the  chiefs  power.  Our  object  is  not  to  lead  the  people  back  to 
the  past  heathenism,  which  nevertheless  will  be  the  direct  result  of  our  merely 
Btrengthening  and  re-enforcing  a  heathen  chief's  power  by  our  superior  skill,  method, 
and  resource.  This  is  loss  to  the  country,  as  a  whole,  and  not  gain.  Our  object 
ought  to  be  to  place  all  eventually  under  one  law ;  and  to  let  this  from  the  first  be 
generally  known.  This  law  would  of  course  be  the  law  of  the  Queen,  not  of  the 
chiefs.  If  it  is  the  latter,  what  have  they  ceded ;  of  what  haye^  they  been  con- 
quered ?  These  are  the  questions  which  occur  to  a  native,  and  it  is  of  the  highest 
importance  that  our  policy  should  embody  a  dear  and  consistent  answer  to  all  such 
questionings. 

In  oraer,  however,  to  reach  the  people  where  they  are  to-day,  mentally  and 
morally,  in  a  newly  annexed  territory,  I  snould  propose,  ajs  a  temporary  measure,  a 
modification  of  our  mode  of  procedure  in  conductmg  public  trials.  While  the  criminal 
code  of  the  Colony  would  be  the  standard  of  reference,  I  should  depart  from  its 
procedure,  so  as  to  allow  the  panel  at  the  bar  to  be  questioned  by  native  jurors,  as 
under  their  own  law.  My  experience  among  the  natives  convinces  me  that  the  ends 
of  justice  would  be  promoted  oy  following  this  course,  although  I  am  aware  it  is  in 
the  teeth  of  our  own  mode  of  procedure. 

Besides  some  modification  in  the  mode  of  procedure,  under  territorial  govern- 
ment, I  shouldpropose  that  certain  local  and  temporary  bye-laws  should  be  sanctioned 
by  the  Cape  Parliament,  suited  to  the  condition  of  each  locality  as  to  civilisation  and 
education.  For  instance,  in  districts  where  stodk-thefts  were  common,  it  would  be  right  to 
institute  some  special  punishment  which  would  be  most  likely  to  act  as  a  deterrent. 
A  very  heaivyfim  in  eeteeied  etoek  would  be  a  grievous  thing  for  a  native  to  have  to 
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pay  as  a  piinishment  for  stock-theft.  The  glory  of  his  achievement  would  vanish  at 
once.  In  cases  whore  there  was  evident  inability  to  pay  this  fine,  a  lengthened  period 
of  imprisonment,  with  hard  labour,  in  a  distant  part  of  the  Colony,  wotdd  be  next  in 
severity.  Considering:,  on  the  one  hand,  the  traditions  of  the  natives  as  to  cattle-lifting 
and  their  passion  for  it,  and  on  the  other,  the  too  exposed  state  of  colonial  stock,  the 
punishment  attacliod  to  this  crime  ought  to  be  exceptionally  severe. 

The  lioiTid  sorvi<'os  of  the  **  doctor"  or  native  priest  or  magician  will  be 
occasionally  brought  into  ro(£uihitiou  in  such  a  ten-itory  by  those  who  trust  to  his  ox 
her  spells.  In  ir.se  of  dentli  onsuinp:  to  the  victim  of  their  **  smelling-out,"  while 
the  actual  hilLTs  of  tlio  victim  luiglit  Ijc  indicted  for  mnrder,  a  sentence  of  not  less 
than  im2)ris<)nmo7it  for  lifo  with  hard  labour  ought  to  bo  imposed  on  the  priest  whose 
fuucti«)ns  aro  so  dangerous  to  the  well-being  of  society. 

A  byo-lnvr  would  als<i  bo  nocos^ar}',  enacting  that  the  lieges  of  said  territory, 
wlionf'oovcr  Hh'v  a}»pcar  (nit^id(>  of  tlioir  own    ro.sidontio,    be  decently  J^dothed.     The 
suppos'.^d  **  nrMtrarinos^  "  of  (bis  vrould  never  occur  to  a  native.  He  would  regard  it 
as  a  pr-.rt  of  the  *•  puslio"  or  modo  of  government  under  which  he  was  living. 
30.  The  trial  «»f  Europoans  comiTig  before    the  territorial  courts  would  be  conducted 

as  iu  tho  Colony;  but  when  a  ualivo  Avas  concerned,  and  he  requested  that  the  local 
or  territ  >rial  mode  of  vro(<'<bire  1  c  f(»llov.od,  liis  request  should  be  granted. 

As  lO  EuropoariS  and  tlio  bvo-law-s  iuasjmuch  as  they  would  be  instituted  to 
meet  the  i?so  of  tlit^  native  inluibitauts,  tlio  supposition  would  be  that  Europeans,  aa 
a  rlasr>.  would  not  l)c  an'octed  by  tliem.  If,  however,  a  Euroxiean  should  so  far  forget 
uiiusoli  Jis  to  o.{Toii;l  jigaiu-t  any  one  of  tlio  special  territorial  laws,  it  is  evident 
tliat  the  iii'ji  of  his  l^liv.::  a  European  would  bo  no  mitigation,  but  rather  an 
ag.'rravati<m  of  liis  crime.  Siij»pose  a  Euro|M'an  were  brought  up  for  l>reach  of  the 
In'c-law  that  all  the  inhabit  ants  .shoidd  be  decently  clothed,  or  that  he  had  em- 
pioj^ed  or  had  beo]i  a  pai*ty  to  the  employment  of  a  *'  smelling-out  "  doctor,  or  that 
he  had  made  a  raid  by  liimsolf,  (u-  in  ctunpany  with  others,  into  a  neighbouring 
district,  and  had  stolen  stock,  in  all  such  cases  the  special  bye-law  ought  to  apply 
to  the  European,  and  with  its  *^  utmost  rigour." 
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31.  No  written  civil  laws. 

32.  The  Bechuana  had  vassels,  but  no  hired  servants.  A  man  would  call  hia 
neighbours  to  a  special  work,  say  helping  to  dig  his  garden.  An  ox  would  be 
slang] itorod,  or  game  killed.  ^Vhat  they  ate,  and  what  they  got  in  the  evening  to 
carry  home,  was  their  "  pay.'*  Buj'ing,  selling,  hiring,  borrowing,  were  known 
among  the  natives  themselves.  ^\'hen  barter  was  accomplished  on  the  spot,  no 
witnesses  were  sought.  ^VTien,  however,  only  past  payment  was  made,  or  something 
was  bought  and  not  paid  for  tlion,  or  borrowed  to  be  returned  under  certain  con- 
ditions, one  of  the  pra-dos  would  say  ''  A  re  ee  mo  bothun  ** — **  Let  us  do  this  before 
v,'itne>:ses."  The  transaction  would  then  tnko  place  before  the  men  who  happened 
then  to  he  in  tln^  small  ''  kqotla  "  or  court -yaril  of  that  divi^iion  of  the  town  ;  or  if  it 
was  ail  important  matter,  before  the  chief  himr?elf  in  liis  court-yard;  and  thus  the 
obligations  would  be  well  known  and  binding. 

33.  A  native's  most  stable  possession  was  cortainly  not  his  land,  but  his  cattle.  You 
might  tb'ive  liim  from  his  coiuitry  or  the  distnct  where  he  then  was,  but  ho  would 
do  his  best  to  take  his  stock  with  him.  iSoutli  iVfrica  has  been  so  wide,  and  so 
thinly^ inhabitated,  that  **  trekking"  is  soon  resoi*tcd  to  to  get  out  of  a  difficulty.  Thus 
tlie  right  to  certain  fountain  or  grazing  gi'ound  was  of  eoraparatiyely  little  consequence 
to  a  native,  and  in  no  sen?e  contrasted  with  other  rights  or  possessions  as  excelling 
th(?m.  I])  sliort,  land  in  8out]i  Africa  may  be  said  to  have  been  not  *' real**  but 
' '  UK ) v;  \  1  de'  *  pro])erty . 

34.  If  a  man's  life  had  been  taken  upon  wliom  little  cliildren  depended,  the  sentence 
might  include  a  fiufj  for  their  support.  If  a  man  were  nmimed  by  another  in  a 
malicious  way,  ho  would  have  to  pay  for  the  injury  which  he  had  done  in  cattle. 
In  like  manner,  property  destroyed  would  have  to  be  replaced. 

35-36.         .'Uready  described  imder  *'  Crimes.'* 

37.  TVli''n  a  man  can't  pay  his  del)ts,  and  his  nearest  relatives  won't  assist  him,  ox 
are  tired  of  doing  so,  the  creditor  can  only  "give  him  time."  But  such,  ** debts  never 
die  *'  till  paid  off. 

38.  I  do  not  think  there  is  any  advantage  to  be  gained  by  attempting  to  frame  such 
a  code. 

40  Contracts  of  service  between  masters  and  servants  would  be  entered  into  before 

the  magistrate.  This  is  now  done  before  the  chief.  I  am  not  acquainted  with  the 
colonial   law  in  question. 

41.  The  age  of  majority  comes  early  if  tested  in  the  case  of  a  young  man  whose 

father  has  died,  and  who  is  under  the  restraint  and  guardianship  of  near  relatives. 
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After  circumcision,  the  boy  is  supposed  to  be  able  to  manage  affairs.  Perhaps  he 
would  then  be  thirteen  years  of  age.  A  son  whose  father  is  living  is  treated  as  a  minor 
long  after  circumcision  ;  indeed  many  fathers  never  treat  their  sons  in  any  other  way, 
endeavouring  to  rule  everything  till  the  last. 

Girls  are,  or  were,  enrolled  in  regiments  during  the  girls'  ceremony,  in  a  manner 
similar  to  the  enrolment  of  the  boys  at  circumcision.  These  women-regiments  have 
their  appointed  heads,  and  are  liable  to  be  called  out  by  the  chief  to  do  work  befitting 
women.  "\Ve  have  here  no  doubt  the  germ-idea  of  the  regiments  of  fighting  women 
of  the  Wefet  Coast  of  Africa. 

The  private  and  x^ersonal  rights  and  immunities  of  native  women  and  wives  are 
Roontold.  She  is  exemi)t  from  work,  and  regarded  as  *'imcleau '' for  at  least  one 
month  after  child-birth.  She  may  scold  her  husband,  and  she  may  leave  him ;  the 
us\ial  sequel  of  which  in  that  she  is  l)eaten  for  her  bcolding,  and  brought  back  and 
T>eaten  when  she  runs  away.  If  however  the  woman  is  uotorioufsly  ill-usod,  and 
(^specially  if  she  has  powerful  relations,  she  has  the  right  to  *'  uhala*'  or  sepai*ate  from 
her  husband  entirely,  who  in  that  case  has  no  redress. 

Women's  duties  were  far  more  numerous  and  varied  than  their  rights.  When 
the  men  select  a  site  for  a  town,  the  women  build  the  liouses,  tJie  men  assi sting,  with 
^he  largo  pole  standing  in  the  centre  of  the  hut.  For  nuiuy  months  in  the  year  the 
women  work  (»very  day  in  the  gardens.  AVhen  they  come  home,  tliey  have  to  go  for 
water  perhaps  more  than  a  mile  away,  carrying  back  a  heavy  pot  of  water  on  their 
head.  The  s'.ipper  has  to  bo  cooked  by  tliem  ^vith  £10  and  wood,  which  they  have 
carried  home  in  bundles  on  their  heads.  Before  day-break  they  are  oif  to  the  gardens 
again,  which  may  be  as  far  as  five  miles  from  their  house.  I  describe  the  native 
custom  ;  happily  this  is  changed  in  ISouthBechuanalandljy  the  univei-sal  use  of  ploughs 
among  all  who  can  scrape  together  the  money  with  which  to  buy  them. 


MAERIAGE. 

1.  Polygamy  has  undoubtedly  decreased  in  Bochuanaland  since  the  coming  of 
Christianity. 

2.  To  the  teaching  and  practice  of  Christianity. 

•3.  No  mi.«isionary  society  in  Bechuanaland  gives  any  place  in  the  church  to  poly- 

gamists.  Public  opinion  in  this  country  has  been  so  educated  that  no  chui-ch  members 
v.  ould  consent  to  tlxis  now,  even  were  a  missionary  to  appear  who  would  countenance 
poWgamy.     For  that  reason,  his<lmroh  and  he  would  bo  regarded  as  *'  of  no  accoimt." 

4.  Plainly,  the  polygamist  who  professes  belief  in  Christianity  and  seeks  acbnission  to- 
the  church,  and  the  adidterous  backslider  .-eeking  re-admission,  occupy  wuduly different 
positions  :  the  samo  practical  tests  will  be  required  of  eaeh,  namely,  to  give  up  all 
secondary  alliances  and  stick  to  one  wife.  Tlie  probability  is  that  the  man,  who,  (oming 
out  from  heathenism  and  professing  Ids  faith  in  Cla-ist  and  his  willingness  to  retain 
only  one  wife,  Avill  carry  out  his  views  and  live  consistently.  It  is  feasible  to  think 
this  of  one  v.lio  Lonios  out  at  all,  and  endures  wh:it  is  to  be  endured  in  consequence. 
In  tlio  otiier  uise,  the  man  has  been  tlius  tried  and  has  failed;  while  therefore  his 
rei^putauce  is  not  to  ])e  disturbed  it  ouglit  to  be  tested  by  the  lafpe  of  time. 

5.  Polygamy  was  never  practised  by  the  th<.^  majority  ot  in-n  in  Ik-'luuinahind,  for  the 
same  reasons  which  prevent  the  majority  of  peoph"?  in  Ijiglaiid  from  st'tting  uj)  their 
carriage.  A  r-onnnon  man  might  attain  t<»  two  wonicn,  or  even  th.re(\.  in  exceptional 
cases.  Onlv  lieadmen  or  chiefs  favourites  attained  to  fcmr  women  or  more.  At 
pre-^ent,  I  l-TViOVv' oi'  no  young  ran n  in  ►South  Bcchuu^L.iLuul  v-.lio  is  j  oly^'andbt :  few 
youna"  v.irn  Ikivo  two  wives.  These  remarks  apply  to  the  circles  o^itside  the  church 
menib(^rs,  hut  who  are  of  ccnir-Ne  not  outside  the  good  inthienccs  of  Cliristianity. 

6.  In  l>(c'lniiinaland,  Ihe  cattle  given  by  tli<'  family  of  tlie  young  man,  or  by  the  man 
hiuiseli,  to  tlie  family  of  the  vronuin  prior  to  "maniago,"  have  certainly  notliing 
whvitever  to  do  with  a"  :  ♦/ttlement  for  the  vronianand  lier  children."  Thi-idca  is  entirely 
ft-reigu  to  this  part  of  the  country.  I  lore  the  catth^  go  to  tlie  v,•oman^i father  or  relatives, 
and  l;«'(<.iue  their  absolute  property.  It  is  evident  that  mi^apxn-ehension  may  be 
produced  on  ruch  a  subject  as  this  by  putting  one  aspjct  of  it  too  far.  The  transac- 
is  not  a  uutc  sale  I'S  some  call  it  ;  and  yet  the  idea  of  rj fid  pro  (juo  is  always  p  ..^ent. 
Bechuana  permits  s-.ttled  marriages,  and  the  first  l)cthrothal  usually  took  place 
Avhile  ViiQ  children  were  too  youn;2:  to  bo  conscicjus  of  what  was  transacted.  The 
wishes  of  the  childr(?n  were  tlms  not  considtrnl.  But  then  tlie  cattle  themselves,  as  a 
mere  price,  would  not  uuike  their  posse.<sSor,  if  a  man  of  low  birth,  eligible  for  a 
headman's  daughter. 

What  w^as  really  bought  and  secured  in  Bechuanaland  as  personal  possession, 
by  the  man  giving  the  cattle,  was  the  child-bearing  x)ower  of  the  woman.  If  the 
woman  proved  to  be  barren  for  that  reason,  the  bargain  (or  **  marriage")  did  not  hold 
good.  The  woman  went  home  to  her  parents,  arul  the  cattle  were  returned.  If  a 
man  and  woman  quarrelled  very  seriously,  and  the  woman  iled  to  her  parents  and 
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positiyely  refused  to  return,  the  man  could  not  force  her  to  do  so  against  her  own  will 
(and  that  of  her  parents  understood).  Therefore  she  was  not  bought.  Butheooulddaim 
all  the  children  of  that  woman ;  and  that,  specifically,  on  account  of  the  cattle  whidt 
he  had  given.  If,  as  we  have  seen,  she  had  no  children,  he  could  demand  his  catde 
again.  If,  being  a  Christian  man,  he  had  taken  to  wife  the  daughter  of  heathen  people, 
and  had  not  given  cattle,  if  his  wife  died,  the  heathen  parents  according  to  native  law 
could  claim  ^  the  children.  Thej  were  their  children ;  for  no  cattle  &d  been  given 
to  them  when  the  deceased  wife  was  married.  If  a  woman  quarrelled  with  a  man 
who  had  contracted  a  Christian  marriage  with  her,  and  had  given  no  cattle  according 
to  native  law,  she  could  not  only,  in  common  with  other  women,  separate  from  ha 
husband  on  the  score  of  ill-usage,  but  could  also  take  away  with  her  all  the  children. 
Therefore  in  Bechuanaland  Christian  people,  to  make  sure  of  their  children — and  from 
no  other  attachment  to  the  custom — ^used  to  give  the  cattle  secretly^  after  the  heathen 
fashion.  It  is  my  present  endeavour,  as  far  as  possible,  to  fight  this  battle  by  in- 
ducing nominal  Christians  and  respectable  outsiders  to  get  married  in  church,  and  my 
statement  to  them  is  that  registration  in  the  church  marriage  book  is  our  English 
equivalent  for  the  giving  of  cattle — it  stamps  the  legality  of  a  marriage. 
10.  The  social  condition  of  women  has  much  improved  since  the  advent  of  Christianity. 

The  ploughing  is  now  done  by  the  men,  the  weeding  by  the  women,  and  the  harvest- 
ing by  both.  They  are  not  regarded  by  the  men  as  their  equals ;  but  are  much  more 
their  companions  than  before. 

13.  The  only  ground  of  divorce  for  a  woman  according  to  native  ideas  would  be 
fear  of  death  at  the  hand  of  the  man.  But  a  native  man  will  send  off  to  her  parents 
a  woman  who  is  desperately  lazy  or  thievish,  as  well  as  the  one  who  is  unfaitnful  to 
him.  Indeed  this  last  is  much  winked  at  by  native  men ;  and  even  the  wages  of  the 
woman's  immorality  is  coolly  appropriated  by  the  man.  The  hospitality  of  a  poly- 
gamist  would  include  his  appropriating  to  his  guest  one  or  other  of  his  "  wives." 

14.  A  stranger  visiting  the  houses  of  a  polygamist  woiddbe  struck  with  the  politenes 
and  apparent  friendliness  of  everybody ;  and  the  common  respect  for  the  lord  of  the 
harem.  But  there  are  deeper  and  very  different  feelings,  which  a  visitor  or  passiDg 
traveller  would  never  ascertain.  The  very  word  which  describes  the  act  of  taking 
more  wives  than  one  (qo  tsaea  lebuba)  means  literally  to  ^*  take"  or  marry  jealousy. 
The  women  of  a  native  polygamist  are  perfect  strangers  to  the  feeling  of  a  wife ;  aiul 
one  is  sorry  that,  for  the  sake  of  perspicuity  it  is  sometimes  neccessary  to  designate 
one  of  a  harem  a  "  wife."  They  know  why  the  cattle  have  been  given  for  them — to 
bear  children,  to  cultivate  gardens,  to  make  beer  and  other  food.  A  young  woman 
knows  what  is  meant  when  her  old  and  used-up  "husband"  invites  to  an  evening  meal  in 
her  house  his  grown  up  son  by  an  older  woman,  and  then  suddenly  disappears,  leaving 
the  two  alone  in  the  house.  The  greedy  old  fellow  argues  that  he  gave  cattle  for  this 
woman,  and  she  must  therefore  bear  children,  who  of  course  will  be  reckoned  by  him. 

15.  The  cattle  pass  to  the  father  or  guardian  absolutely  (see  answer  to  6). 

16.  The  father  could  not ''  resume  control  of  her,"  unless  a  8ex>aration  had  taken 
place  between  her  and  the  first  man. 

17.  It  is  my  decided  opinion  that  this  system  should  not  be  legalised  or  sanctioned 
by  Government  in  any  way. 

20.  Nothing  like  this  known  to  me. 

Are  not  there  exaggerated  symptoms,  apparently  peculiar  to  Natal,  owing  to  the 

fact  that  the  system,  in  all  its  grossness,  is  there  sanctioned  and  upheld  by  Gk>vermnent. 

22.  In  a  formal  Bechuana  matrimonial  alliance,  there  were  tnree  ceremonies  and 

feasts :  two  for  betrothal ;  the  third  the  marriage  feast,  which  was  preceded  by  the 

delivery  of  the  cattle,  which,  as  we  have  seen,  was  the  legalising  and  ratifying  act 

23-24.  In  cases  of    Bechuana  polygamy  there  is  always  a    **  head-wife."     This  is 

practically,  and  from  our  point  of  view,  the  man's  wife ;  tne  others  are  his  concubine 

A  court  of  native  arbiters  might  be  sanctioned,  as  a  temporary  measure,  to  decide 

questions  about  **  marriage  "  and  the  custody  of  children,  from  their  own  point  of 

view.     This  court  might  consist  of  the  elders  of  headmen  of  a  village.     But  if 

parties    appealed,  and    came  before  the  magistrate,    the  colonial  law  should  be 

administered,  except  in  cases  hereafter  specified  (see  answers  to  49-50). 

25.  The  conduct  of  polygamists  themselves  has  fully  convinced  me  that  they  thonselves 
regard  the  *'  smaller  wives  "  as  concubines.  They  take  good  care  to  make  provision 
for  them  and  their  children  in  their  (the  father's)  lifetime.  No  native  polygamiti  dm 
intestate.  When  another  woman  is  taken  to  the  harem,  provision  is  then  made  for 
her  and  her  offspring.  Therefore  at  the  death  of  a  polygamist  what  each  smaller 
house  has  not  got  actual  possession  of,  is  the  property  of  the  "  big  house ; "  and  a 
bye-law  might  oe  sanctioned  which  would  recognise  this,  and  prevent  the  eldest  son 
from  taking  forcible  possession  of  the  stock  or  other  property  of  the  "  smaller 
houses."  The  proof  of  ownership  would  be  the  native  custom  now  described,  and 
the  fact  that  the  stock  or  property  in  question  was  found  in  the  charge  or  possession 
of  a  certain  "minor  house." 

26.  The  tribal  idea  favours  the  eldest  son.  He  has  great  power  over  his  own  full 
brothers,  as  well  as  over  the  other  "  sons  of  his  father."    On  this  account  the  father 
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US  ually  gives  separate  breeding  stock  to  the  various  full  brothers  in  his  lif e-tixne ;  aibd 
^yes  t  hezQ  also  n^hat  he  can  in  the  way  of  help  to  a  separate  establishment.  For 
instance,  he  Tvill  give  a  son  a  herd-boy,  who  will  be  his  vassal,  and  remain  in  hia 
service.  In  the  same  way  he  will  give  a  girl  to  his  daughter-in-law.  In  all  Uiese 
and  similar  instances,  the  power  and  rapacity  of  the  eldest  son,  after  his  fatheor'a 
death,  are  recognised  and  provided  against  by  the  father,  whose  *'  will ''  is  expressed 
in  these  arrangements. 
81.  This  (as  explained  in  answer  No.  6),  is  a  fair  description  of  the  position  of 

women  according  to  native  law.    I  think  the  colonial  law  ought  to  have  nothing  to 
do  in  the  way  of  recognising  customs  so  degraded. 

32-83.  Bechuanas  invariably  speak  of  poly^;amy  merely  as  an  indulgence  and  a  sign  of 

wealth.    Several  of  my  answers  have  testified  to  great  changes  having  taken  place  in 
native  customs  in  Soudi  Bechuanaland. 

37-38.  Enact  that  the  marriage  of  all  head-wives  should  be  celebrated  before   a  duly 

authorised  marria^g^e  officer,  after  banns  or  license.  This  would  be  announced  as  ''  our 
way  "  of  recognising  a  man's  ''  head-wife." 

Announce,  as  a  consequence,  that  the  issue  of  such  marriage  belong  to  the  man 
without  cattle  equivalent. 

Announce  that  the  women  and  children  of  the  smaller  houses  will  be  protected 
by  Government  in  possession  of  what  has  been  given  to  them  by  the  man  during  his 
lifetime ;  but  that  they  are  not  recognised  as  the  man's  heirs  in  any  legal  sense. 
39.  The  veiy  minimiim  of  interference  is  suggested  above.    Beyond  legalising  the 

head-wife  and  her  children  alone,  I  should  not  propose  any  further  restrictive  legisla- 
tion as  to  concubines.  Christianity,  education,  and  time  must  be  trusted  to  do  the 
rest. 


INHERITANCE. 

45.  I  know  of  no  instance  of  this  in  Bechuanaland. 

47.  If  a  man  has  been  married  according  to  colonial  law,  the  children  of  that  marriage 
are  his  legal  heirs.  The  others  ought  to  have  been  provided  for  by  him  in  his  life- 
time, according  to  the  usual  custom  of  polygamists. 

48.  I  should  not  recognise  the  takinc;  of  a  second  woman,  after  marriage  to  the  first, 
according  to  colonial  law,  as  anytning  else  than  concubinage,  and  therefore  not 
legally  criminal. 

49.  The  law  of  primogeniture  is  so  thoroughly  part  and  parcel  of  the  native  mind 
and  thought,  that  to  depart  from  it  would  be  to  them  a  great,  and,  I  think,  needless 
shock ;  let  this  law  obtain  in  a  native  tribe  or  territory  till  its  inhabitants  publicly 
and  formally  desire  its  abolition. 

50.  I  would  recommend  that  at  all  native  marriages  the  marriage  officer  should  be 
instructed  to  ask  the  parties  under  what  law  they  desired  to  marry — ^that  of  the  Colony, 
or  the  local  bye-law  recognising  primogeniture — the  answer  to  be  duly  registered 
for  future  guidance. 

Of  course,  a  native  ought  to  have  the  liberty  to  make  a  written  **  will "  .in  his 
lifetime  if  he  chose.  I  should  recommend  that  such  will,  in  order  to  be  legal  and 
efficacious,  be  attested  as  witness  by  the  district  magistrate  or  his  authorised  deputy, 
or  by  a  recognised  minister  of  religion. 

51.  When  a  native  man  dies,  his  nearest  relative  sends  a  report  of  the  event  to  the 
chief.  In  native  practice  this  would  usually  be  all  the  chief  would  hear  of  the  event, 
as  we  have  seen  that  no  native  mandiesintestate.  Taking  it  for  granted  that  this  habit, 
of  providing  for  children  and  dependents  would  continue  to  characterise  the  native 
men  under  English  rule,  the  administration  of  native  estates  would  be  easily  trans- 
acted, and  woiud  involve  little  trouble  beyond  the  changing  of  names  in  title-deeds, 
&c.  It  seems  to  me  that  the  work  of  this  department  would  be  best  performed  by 
the  ma^trate  ex  officio, 

62,  In  jBechuanalcmd,  as  has  been  said,  the  marriage  settlement  is  made  by  poly- 

g^amists  quite  distinct  from  the  stock  given  to  the  woman's  father  or  family.  The 
^inMiJtiitfMiIl  control  over  what  he  gives  to  the  woman's  family,  but  he  continue^  to 
have  the  management  of  the  servants,  cattle,  &c.,  settled  by  him  on  the  woman  and 
her  cluldren.  §o  far  as  my  experience  goes,  any  attempt  to  divert  the  father's  coveted 
cattle  for  his  daughter,  into  any  other  channel,  would  cause  no  end  of  confusion,  an4 
do  no  good.  This  catde-giving  needs  only  to  be  let  alone  in  connection  with  previous 
suggestions,  and  it  wlU  f  dl  into  disuse. 


LAND  TENURE. 

1 .  The  land  throughout  Bechuanaland  belongs  to  the  tribes  as  such — chiefs  and  people. 

To  sell  land  or  to  buy  it  was  imknown  to  the  Bechuanas.    To  take  by  force  if  a  tribe 
was  powerful;  to  retreat  to  poorer  or  less  desirable  districts  if  a  tiibe  were  weak; 


'244  ITATIYB  LAWS  Aim   OUSTOICS  00100881027. 

Bbplies  t.-» 

such  Wild  tlio  practise  ia  the  olden  time.    There  was  always  room  to  more  about  in 
and  a  place  to  flee  to. 

The  chief  and  ho  ilmen  preside  at  the  lapng  out  of  a  town.  When  the  chief 
has,  with  the  advico  of  his  councillors,  selected  the  site  for  the  public  court-yard,  cattle 
kraal,  chiefs  harem,  &c.,  it  is  comparatively  easy  to  lay  out  the  rest  of  the  town ;  for 
every  headman  knows  exactly  the  direction  in  which  his  division  of  the  town  must 
stand  as  to  the  public  court-yard.  In  the  same  way,  the  chief  selects  his  pubUc 
garden  or  gardens,  and  also  a  garden  for  each  of  his  women.  Prom  these  gardens  on 
all  sides  the  various  hoadmon  arrange  their  gardens  with  the  assistance  of  the  chief. 

Again,  in  connection  with  the  grazing  of  stock,  the  chief  makes  his  selection  of 
fountains,  or  river  districts,  as  grazing  stations.  The  headmen  radiate  in  the  same 
general  direction  (and  as  far  as  circumstances  will  permit)  to  the  chieFs  cattle  stations 
as  their  houses  so  stand  to  the  "  Icotla"  in  the  town,  so  that  neighbours  in  the  town  are 
also  nuighl)ours  at  the  grazing  stations. 

And  lastly,  at  a  radius  from  tlio  town  })oyond  the  grazing  districts  are  hunting 
stations  whicl I  are  usually  tlie  rcsidonco  of  va«»sal9.  Here  again  the  chief  comes  in 
first,  his  vasb^ils  arc  most  miinorou-,  and  thoir  hunting  groimd  most  productive ;  the 
hoadm  11  spreading  out  irri.'gularly  according  to  their  possessions  in  vaasals;  for  it 
sometimes  htippcus  that  a  man  is  wealthy  in  cattle  and  comparatively  poor  as  to 
vassals  and  hunting  ground,  and  Vt'rr  rtrsa. 

The  Bt'chuana  tribes  hold  thrir  countries  by  right  of  conque.st — ^the  feoblest  of 
them  having  driven  away  those  who,  feobk>r  still,  fled  into  the  Kalihari  Desert,  and 
consented  to  become  vassah  and  x^^i}'  tribute. 

Ilaving  settled  in  a  district  in  the  manner  above  described,  the  Bechuana  man 
possessed  jiroporty  in  the  town,  in  the  n«*ighl)ourinff  garden  land,  at  the  grasing 
station,  and  at  the  distant  hunting  ground.  The  site  for  the  town  was  a  pablic  ques- 
tion and  depended  on  many  political  as  well  as  other  reasons.  But  the  site  having 
been  flxed  on,  the  chief  coidd  select  his  garden-fiproimd.  One  garden  was  public— the 
'^  garden  of  the  rain,"  although  its  com  belonged  to  the  chief ;  and  part  of  .the  duties  of 
of  the  people  of  the  town  was  to  dig  this  garden.  The  chiefs  other  gardens  were  his 
private  property,  in  the  same  way  that  the  rest  of  the  gardens  of  the  tribe  belonged  to 
their  respective  owners. 

Thus  the  Bechuana  men  had  individual  rights  and  pro^perty  in  houses,  gaidena, 
grazing  lands,  and  hunting  stations,  usiially  accompaniou  with  resident  Tassals,  whea 
they  flrst  came  into  contact  with  Europeans. 
U.  There  have  been  no  boundary  lines  as  we  understand  them.    In  times  of  peace  the 

hunters  of  neighbouiing  tribes  whose  btations  were  farthest  from  their  respective 
homes,  would  meet  in  the  hunting  ground  between  the  foimtains  and  wells  at  which 
they  were  respectively  stationed,  and  help  one  another  to  tobaooo,  and  tell  one  another 
the  news.  Thus  a  line  passing  along  between  these  extreme  hunting  stations  would 
form  what  Europeans  would  call  a  boundary  lino  between  the  two  trioes. 
4«  The  individual  tenure  of  house,  land,  &c.,  was  as  stable  as  the  tribal  tenure  of  the 

district  as  a  whole. 
6.  Oertainly  not ;  the  country  was  wide,  and  if  they  could  not  turn  to  one  side  they 

could  turn  to  the  other.    A  great  deal  that  is  said  by  natives  now  about  land  aid 
boundary  lines  has  been  learned  from  Europeans. 

The  real  notion  of  the  natives  amon^  tnemselves  about  land  is  that  a  man  has  his 
house  or  houses,  gardens,  grazing  ground,  and  perhaps  hunting  station.  The  land  of 
a  tribe  consists  of  the  aggregate  of  these  possessions ;  but  land  which  neither  th^  nor 
their  vassals  are  occupying,  is  not  regarded  by  them  as  theirs  This  is  their  true  idea 
about  land ;  and  it  is  consistent  with  the  fact  that  they  never  traded  or  speculated  m 
land — always  seized  on  it,  and  occupied  what  they  could  of  it. 


TENXJEE  OF  LAND  BY  NATIVES  UNDER  ENGLISH  QOVEENMBNT. 

9-14-1 8.  The  better  class  of  natives  in  South  Beohuanalahd  have  atiaiBeAto  Am  peslifltt  d 
smaU  frontier  farmers.  They  have  led  out  the  fountains ;  they  grow  wheat,  main» 
native  com,  &c.  They  have  also  considerable  property  in  flocks  and  heeds.  Some 
years  ago,  these  native  farmers,  finding  the  old  tribal  life  in  the  town  irksmne  and 
improfitable,  spent  the  greater  part  of  the  year  at  their  farms.  Tlus  was  distastsfal 
to  the  chiefs,  who  shout  out  the  old  law  that  a  good  tribesman  is  never  long  ahent 
from  the  public  court-yard^if  the  tribe.  My  advice  to  those  chieb  who,  since  187^ 
came  under  my  influence  was  to  sanction  this  living  in  the  countzy,  but  to  insist  <a 
one  or  two  gatherings  of  the  tribe  every  year.  The  unsettled  state  of  their  ooosiqf 
has  interfered  with  this  quiet  farming  life ;  and  chiefs  recognised  by  the  "^^g^^^^  ii 
friends  or  subjects  of  the  Queen  have  been  able  of  late  yearsi  and  with  the  piestip 
thus  acqiiired,  to  secure  a  complete  return  to  the  dd  mbal  lite  ia  the  one  luge 
town,  and  the  farms  are  only  visited  hastily  and  ooeasionidly.. 
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It  ift  quite  pl]^  to  ixie  that  the  winr  oat  of  1mrbai»ifi  ixidndes  the  redtimptioii  of 
tikis  life  oliaiidi^dtiil  seMireliaiice at:  &^  satire  has 

opened  up  a  foimtam^  and  is-  cidtiTati&p^  a  faim,  I  should  adv)6oate  his  getting  a 
£oimal  '^paner "  from  QorerumeBt  entithng  him  to  occupj  the  same.  Iqihe  same 
way  I  diQuId  propose  to  give  individual  titles  to  village  erven  mth  right  of  pastuzagia;^ 

But' in  the  mit  i|iitance,  and  tciif  say  text  or  moze  years,  their  titles  Trould  be  no 
more  than  mere  permission  to  occupy  the  farm,  garden,  &c.,  in  question  ;andIshould  have 
prihted  in  ivore  thaa  one  language,  on  the  <' paper"  issued  by  Qtyvemuient — "not 
negotiaUle— not  transferable." 

This  would  onl J  represent  in  words  the  native  law  concerning  land,  which  does  not 
recognise  its  saleableness,  but  regards  it  as  the  property  of  the  tribe.  I  should  also 
propose  that  it  be  held  ix>  be  criminal  for  anyone  to  attempt  to  buy  or  sell,  to  mortage 
or  receive  as  such,  any  land  represented  by  the  "  paper  ^'  of  which  we  are  treating 

Thus  the  Byei-law  or  Territoral  law  concerning  occupancy  of  land  would  be 
temporaiy  and  prepai  atory  to  assimilation  to  the  law  of  the  Colony. 

After  the  lapse  o(  time,  and  the  appearance  of  the  fruits  of  education  among  the 
)eople,  when  it  became  desirable  that  Territoral  Gx)vomment  should  be  superseded 
)y  mat  of  the  Colony,  a  public  and  special  meeting  of  the  tribe  could  be  convened; 
and  the  tribe  in  its  corporate  capacity,  with  the  sanction  and  advice  of  the  repre- 
sentative of  the  Queen,  could  resolve  that  from  that  time  the  tribal  lands  shpiild  be 
saleable  and  transferable,  and  that  the  holders  of  the  provimonal  titles  should  now  be 
supplied  instead  with  title-deeds  after  the  colonial  fa^on. 

By  the  above  plan  of  dealing  with  native  land,  the  Government  would  be  sure  of 
native  Sympathy,  especially  that  of  the  most  intelligent  and  best  behaved.  ^Hiere  would 
be  no  sudden  shook ;  and  yet  the  scheme  begins  with  the  native  law  as  we  find  it,  and 
carries  the  country  forward  till  its  land-law  becomes  assimilated  to  that  of  the  Colony. 

19.  If  discontent  on  this  subject  existed,  its  proper  expression  would  be  to  hasten  the 
tribal  meeting  referred  to  above,  which,  with  the  BLigh  Commissioner's  sanction,  would 
free  the  land  for  sale. 

Such  discontent  as  to  the  non-saleability  of  land  is  not  natural  to  the  native  mind. 
"Without  prompting  from  European  speculators,  they  would  hot  wish  to  sell.  .  r 

20.  As  part  of  the  scheme  which  I  would  propose,  there  ought  to  be  an  annual  in- 
spection of  farms  and  holdings  under  this  special  land  tenure,  by  an  officer  appointed 
to  the  work  by  Government.  It  would  be  required  of  every  holder  of  "  land  paper  '* 
that  he  should  build  a  suitable  house  on  his  farm,  and  enclose  his  arable  land  with 
wall  or  growing  hedge.  The  inspector  would  report  as  to  progress  or  otherwise  of 
individtuils  in  uiis  direction.  It  ought  to  be  understood  from  the  beginning  that  no 
improving  and  industrious  tenant  would  be  removed  from  his  land.  But  mat  it  be 
also  understood,  with  equal  clearness,  that  if,  year  after  year,  the  inspector  has  to 
report  '*no  dwelling-house ;"  "no  endbsures;"  and  if  the  police  authorities  report 
that  stolen  stock  has  been  found  on  such  farm ;  in  such  case  it  should  be  lawful  for  the 
Territorial  Government  to  remove  this  man  from  the  farm,  supplying  him  wilih  an 
erf  in  a  village  instead.  Further,  the  Territorial  Government  should  have  a  list  of 
the  ''  beat  kept  vUlage  erfs  and  gsLrdens ; "  and  on  such  eviction  from  a  farm,  the  man 
whose  name  occurred  first  on  this  list  of  industrious  villagers  should  be  offered  the 
larger  holding,  of  course,  under  the  same  conditions. 

Besides  the  healthy  stimulus  which  this  would  give  to  industrious  natives,  it  would 
also  introduce  an  element  of  uncertainty  and  insecurity  as  to  the  permanenqy  of  a 
native's  occupancy  of  erf  or  farm,  which  would  tend  to  discourage  the  calculations  of 
land  Jobbers. 

21.  I  should  recommend  that  the  necessary  surveys,  registration,  &c.,  for  the 
native  territory  be  kept  quite  distinct  from  sinular  offices  in  the  Colony.  The  whole 
thing  would  be  so  difrerent  that  it  could  be  worked  satisfactorily  only  if  separate. 

22.  The  land  being  still  the  property  of  the  tribe,  I  should  recommend  that  only  a 
small  payment  for  stamps,  &c.,  be  made  by  individual  holders  of  ''land-papers," 
varying  according  to  size  and  value  of  holding.  I  should  recommend  that  the  ex- 
penses of  survey,  &o.,  be  not  charged  to  the  individual  holders,  but  be  paid  for  out 
of  the  taxation  of  the  territoiy.  To  meet  this  I  would  classify  the  taxation,  so  that 
farmers  or  occupants  of  large  holdinc^s  should  pay  in  proportion  to  the  size  and  value 
of  the  holding.  Thus  they  would  only  pay  a  general  tax,  and  would  not  be  able  to 
say  that  they  had  purchased  certain  deeds,  &c.,  when  dispossessed  for  ill-conduct. 

In  the  case  of  the  death  of  a  holder  of  land,  if  his  heirs  were  capable  of  Arming 
the  ground  as  required  by  law,  I  would  make  no  more  than  a  nominal  charge  as  fee 
for  making  the  necessary  alterations  in  the  records. 

I  see  no  good  object  in  making  heavy  charges  for  **  office  work  "  in  connection 
with  land,  especially  in  any  scheme  for  a  natiM  land-law. 
22L  This  reluctance  would beunkhown  in  Somn  Bechuanaland.  When  it  was  imminent 

that  English  supremacy  would  be  proclaimed  in  South  Bechuanaland,  I  received 
repeated  messages  from  headmen  and  others, — "  We  hear  you  are  trying  to  plead  that 
our  fountains  be  retained  for  us ;  do  not  weary  in  fighting  this  battle ;  we  shall  be 
deeply  indebted  if  you  do  this,  ic." 

KK 
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Belactanoe  of  this  land  would  mean  that  the  t^ 
distriot.    ^eretore  no  one  wanted  to  be  the  firat  t6  be  ffoiUy 
tion.    In  snch  a  case  there  would  be  still  hope  in  the  (£ief  s  heact  of  aecmring  his 
indq[Mindenoe.    TIus  is  quickly  seen  br  his  people^  who  act  in  sjmpaihj  with  Uol 
S7*88.         Aooordmff  to  the  scheme  mdicated  in  theeeanswexsi  themaofaineKy  for  Tenitorial 
Govenmient,  mduding  assistance  from  native  chiefs  and  people,  wowd  overtake  the 
settlement  of  all  land  cases  within  the  tezritozy. 

A  ''land  court,"  with  its  agents'  fees  and  other  attendant  expenses,  nsnaUy  means 
the  mortgaging  of  the  farm  by  the  native  claimant,  before  it  is  well  Out  of  the  land 
court.  ''Nativedaims"  also  become  a  speculationforsharpEuropeaaB,apn^ 
ment  being  entered  into  between  them  and  the  dahnants  for  so  mneh,  if  the  case  \b 
successful.  This  usually  necessitates  the  sale  of  the  fann,  whiish  the  same  agent 
manages  entirely.  A  second  European  makes  his  appearance;  pays  part  of  the  pnoeui 
stock,  wagon,  cart,  &c.,  and  the  balance  in  cash,  from  which  the  helpifal  agent  geto 
his  share.  The  tranisaction  is  usually  well-washed  down  with  Oape  brandy, 
and  there  is  great  friendliness  between  all  parties  at  the  time.  Only  the  land-coint 
has  established  the  man's  title  to  the  land  in  such  a  way  that  when  the  process  is  over 
the  land  is  no  longer  his. 

The  Tenitorial  land-law  here  proposed  protects  the  native  while  still  in  his 
ignorance.  The  Tenitorial  judge  or  magistrate,  assisted  by  the  natives  themselves, 
would  settle  all  territorial  land  cases. 

Of  course,  when  the  time  came  when  the  natives  themselves  desiTe  the  land  to 
become  saleable,  then  all  special  or  bye-laws  would  cease,  and  the  native  land  owner 
would  come  under  the  same  laws  as  lus  fellow-subjects  in  the  Colony.  All  land  titles 
would  be  already  dear,  and  would  only  need  to  be  made  saleable. 


LOCAL  SELF-GOVEENMENT. 

!•  The  answer  to  this  question  is  fully  given  under  the  heading  "  Qrimea." 

2.  Inlarge  Bechuana  towns  there  are  dans  or  sub-divisions  of  thetown,  some  of  whidi, 

at  some  former  period  of  their  history,  have  been  independent ;  but  who,  for  various 
reasons,  have  subsided  into  their  present  subordinate  position  of  one  of  the  dans 
comprising  a  large  town. 

These  sub-divisions  of  a  town  manage  their  own  affairs.  As  a  mle,  few  cases  are 
carried  past  their  own  chief  to  the  great  chief  of  the  whale  town.  Oases  whidi  go 
before  him  represent  usually  a  quarrel  between  one  of  their  town  and  one  of  another 
similar  division ;  or  between  two  chief  men  of  one  dan  or  division  of  a  town. 

Thus  in  every  native  community,  however  small,  these  are  the  elements  of  local 
self-government.  The  headman  will  at  once  be  pointed  out  to  you.  If  you  ask  who 
are  next  to  him,  he  will  point  them  out  exactly  as  they  stand  from  a  ne^ve  point  of 
view.  As  a  matter  of  policy,  it  is  evident  that  the  more  the  Government  can  use  the 
local  headmen  the  better. 

The  idea  of  raising  and  expending  taxes  in  a  district  ocoupiedby  several  headmen 
would  be  attained  to  in  the  course  of  time.  It  would  not  be  well  to  force  such  a 
thing,  it  is  novel.  But  for  a  petty  chief  with  his  ''  brothers"  to  tax  themsdves 
and  people,  at  the  suggestion  of  their  own  majnstrate,  for  purposes  connected  witii 
their  own  district,  would  be  perfectly  naturaL  The  union  of  su<m  headmen  in  a  wider 
district,  and  yet  not  reaching  to  the  whole  tribe  and  the  chief,  would  be  the  novelty. 
11.  I  taJie  the  liberty  to  give  it  as  my  opinion  that  such  territories  as  the  Transkei, 

Basutoland,  and  South  Bechuanaland  would  be  best  governed  by  an  adnunistrator 
in  correspondence  with  the  High  Commissioner  or  GDvemor-in-Ohief,  and 
with  England. 

England  has  always  claimed,  and  has  recently  in  a  more  emphatic  manner  re- 
iterated the  claim,  to  have  the  governing  voice  as  to  native  policy  in  South  Africa. 

This  daim  on  the  part  of  England  implies  duties  and  responsibilitieB.  It  implies 
that  when  native  territories,  such  as  those  mentioned  above,  came  under  the  Qneen's 
sway,  and  the  native  inhabitants  are  able  and  willing  to  pay  for  a  local  or  territorial 
government,  England  should  come  forward  and  assume  the  responsibilities  of  sodi 

government,  until  such  time  as  the  territory  in  question  is  fitted  to  be  annexed  to  the 
olony,  and  both  colonists  and  natives  are  agreeable  to  the  annexation. 

Eemembenngthat  the  inhabitants  of  these  territories  are  pastoral  and  agricultural 
'^  farmers," — the  industry  by  which  the  majority  of  tlie  inhabitcmts  of  the  Odkmj  earn 
a  livelihood, — ^there  is  thus  so  much  of  necessary  and  hohourablerivalryinvolved  in  their 
common  industry  and  juxtaposiciia^  that  the  government  of  the  one  community  by 
the  other  (imconsulted  and  unrepresented)  would  seem  to  be  a  very  peculiax  arrange- 
ment, as  well  as  a  very  severe  strain  upon  the  justice  and  unaelfish|iess  of  the  goveraung 
class. 

Supposing,  however,  that  the  Transkei  and  Basutoland  are  annexed  finally  to  the 
Cape  Colony,  the  colonial  legislature  has  two  altemiEttives  before  it : 
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QUMliOJIB. 


1.  To  estaUiah  in  iheee  nattreooimtrieB  a  Territorial  GtoTemmenty  managing  its  own 
localaf^airs,  iso.9  repreeentedinthe  CapeleflpLslatureby  theSeoorel^^      Native  Afbum. 

2.  To  annex  Uieee  oounbiestoihe  Colony,  acunitting  tkeir  inhabitants  to  the  privileges 
of  colonial  citiaenship> 

A  third  course,  exemplified  in  the  recent  history  of  Basutoland,  would  seem  to  be 
perfectly  untenable  and  unadvisable.  When  the  taxes  of  Basutoland  went  to  Gape 
Town,  j&eely  elected  representatiyeB  should  also  have  been  sent.  When  laws  weie 
imposed  on  the  Basutos  without  their  own  voice  having  been  heard  in  the  matter, 
they  ought  to  have  been  imposed  by  ''  the  Queen"  and  not  by  the  Cape  Farliamenfc. 
''Paternal"  government  they  can  understand;  the  government  of  one  part  of  tba 
countxy  by  the  inhabitants  of  another  and  neighbouring  part,  does  not  evoke  the  same 
confidence  or  command  the  same  respect. 

Considering  that  recent  events  in  Basutoland  have  tended  to  strengthen  the 
position  of  the  chief (^  in  that  country,  it  would  not  be  advisable  to  wait  till  ihe  fran- 
chise was  asked  by  the  people  in  the  i^e  of  their  chiefs  ;  but  rather  to  proceed  upon 
one  or  other  of  the  courses  suggested  to  settle  the  government  of  the  country,  giving 
it  Territorial  Government  and  general  management  of  its  own  local  affairs,  or  tba 
privilege  of  sending  so  many  representatives  to  the  Cape  Parliament. 

The  first  form  of  government,  as  will  appear  from  the  answers  already  given, 
seems  to  me  to  be  best  adapted  to  the  present  condition  of  the  territories  under 
consideration,  the  whole  system  of  Territorial  Gt)venmient  being '' in  a  train"  and 
preparatory  to  annexation  to  the  Colony. 

18.  The  best  hold  on  natives  towards  improvement  would  be  that  mentioned  in 
answer  20,  ''  Land."  I  should  use  no  compulsion  as  to  the  round  hut,  only,  as  a 
matter  of  course,  its  owner  would  not  be  eligible  for  a  bettor  holding. 

19.  I  should  certainly  not  charge  a  well-built  dwelling-house  more  than  a  hut  or 
hovel,  if  the  tax  was  on  ''  dwellings." 

20.  I  should  recommend  that  in  every  district  a  suitable  dwelling-house  be  erected  by 
Government  as  a  specimen ;  and  the  price  of  its  erection  ascertained.  Where  stone 
for  building  could  not  be  obtained  at  a  cheap  rato,  I  should  recommend  that  the 
walls  be  built  of  sun-dried  bricks,  with  over-hanging  roof .  This  would  make  it  a 
cheap  house,  and  yet  a  durable  and  servicable  one.  The  walls  would  admit  of  any 
colour  of  plaster,  or  of  being  papered  inside.  This  for  beginners ;  bettor  houses  of 
course  for  those  who  were  more  enterprising  and  industrious,  and  who  were  able  to 
pay  for  their  erection.  I  would  propose  that  natives  should  have  the  option  of 
asking  their  magistrato  to  examine  and  approve  of  their  building  plans  and  contracts, 
to  witoess  the  signatures  of  the  contracting  parties,  and,  in  general,  to  act  as  recognised 
umpire  between  the  parties. 

I  do  not  know  if  loans  for  house  building  would  be  much  needed.  The  house  I 
have  indicated  would  not  cost  much  money,  and  a  man  might  well  wait  tiL.  he  had 
earned  the  necessary  amount  before  he  removed  from  his  roimd  hut.  A  nat^e  would 
have  more  pleasure  in  entering  a  house  paid  for  than  in  going  on  for  years  after 
entering  the  house  to  pay  for  its  erection. 

21.  No ;  a  far  healuiier  plan  would  be  to  promote  such  men  to  bettor  holdings  as 
occasion  offered. 

22.  Natives  will  take  a  greater  intorestin  agricultural  societies  when  they  knoto  more 
about  the  subjects,  and  feel  more  confidence  in  themselves,  in  Government,  and  in  the 
future. 

Gk>vemment  farms  in  native  torritories,  where  the  breeding  and  rearing  of 
horses,  cattle,  sheep,  and  ostriches  would  be  practically  tauffht  and  exhibited,  and 
where  young  natives  might  be  apprenticed  on  paying  a  small  premiuMj  would  be  the 
true  beginning  in  the  mind  of  a  native  of  a  tas  ^e  for  excelling  in  such  things.  Having 
shown  them  what  is  desired  and  how  to  do  it,  a  toiritorial  magistrate  might  call  his 
people  together,  explain  what  an  agricultural  society  was,  and  how  constituted. 
Government  might  also  give  a  subscription  to  its  funds  (which  of  course  would  be 
out  of  the  taxes  of  the  torritory) ;  but  the  success  of  the  society  would  depend  on  the 
mental  and  other  attainments  of  the  people  themselves.  If  such  a  society  did  not 
succeed  at  first,  I  woidd  see  no  reason  to  despond.  Aitor  all,  a  good  maiket  for  stock 
and  farm  produce  is  the  best  encouragement  which  can  be  given  to  a  farmer  to  exert 
himself  and  to  improve  his  stock  and  his  methods. 

23.  If  theinhabitantsof  anativetorritoryoutside  theColonydonotwantspirituousliquOTs 
sold  in  their  coimti^,  I  am  at  a  loss  to  mow  why  such  sale  should  be  forced  on  them. 

"  Beyond  the  Colony,  "  says  the  question,  implying,  I  suTOOse,  that  within  the 
Colony,  the  licensing  laws  do  not  need  improvement ;  nor  if  they  do,  the  necessary 
suggestions  are  not  likely  to  come  from  a  Wative  Laws  Commission.  Now  it  occurs 
to  me  that  the  colonial  system  of  granting  Kcenses  for  the  sale  of  strong  drink  is 
capable  of  great  improvement ;  and  I  ihmk  the  consideration  of  this  subject  demands 
the  special  attention  of  the  Commission,  as  deeply  affecting  the  native  population. 

Colonial  hotels  and  roadside  inns  are  useful ;  but  what  are  canteens  in  out-of- 
the  way  places,  and  especially  on  the  borders  of  native  territory,  or  in  the  heart  of  a 
native  population  ?  Utteriy  useless  and  destructive ;  a  disgrace  to  all  concerned. 
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It  the  natiT^  of  die  eunoimding^dtflMlef;  dedalNi  thajr  deu-i  want  timi  caateea  in 
their  midfit,  in  the  name  of  all  that  is  reasoiuable,  iriiy  (BJhoiM'it  be  fMOod  on  them? 
If,  on  the  other  hand,  the  ignorant  and  de|;taded aiatiyes,  loaiiigiaeie  lor  tliair  own 
beer,  and  craving  the  fiercer  excitement  of  the  distilled  i^^  of  the  oaateeciy  are  oon- 
ittantiy  found  there,  bartering  their  own  6t  other  peoble'B  stock,  the  grave  qnastion 
remains/or  the  Oovemm&ni  to  answer, — ^Are  thede  people  'helped  or  improved  m  anj 
way  by  the planUng  hy  Ghwmment  of  a  canteen  in  tiienr  midst?  Beit  remembered  that 
a  canteen  is  an  innovation  in  a  native  territoiy ;  its  removal  theretoxe  is  only  to 
return  to  their  former  condition  as  natives.  In  such  ciitnimsftances,  as  it  seems  to 
me,  the  central  government,  as  well  as  local  justices  with  local  bias  and  local  interest, 
ought  to  have  a  say  in  the  matter  of  those  mischietous  and  thief-breedmg^  places 
In  my  humble  opinion,  only  hotel  or  road-side  inn  licenses  ought  to  be  given ;  and 
always  in  connection  with  suitable  accommodation  for  man  or  beast. 


By  Dr.  Theophilus  Hahn,  Grey  Library,  Cape  Town. 
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1.  I  am  well  acquainted  with  the  Namaqua-Hottentots  of  the  north-western  part 
of  the  Cape  Colony,  especially  those  in  the  so-called  Zandveldt,  Port  Nolloth,  the 
Mission  Stations,  Steinkopf,  Komagas,  Concordia,  at  the  Mines  Spectacle,  O'oliep, 
and  Springbokf  ontein,  and  with  a  part  of  the  Khamiesbergen.  I  have  travelled  in 
Great  Namoqualand,  on  the  outskirts  of  the  Kalfhari  Desert,  where  I  had  an  opportonity 
of  intimately  acquainting  myself  with  the  customs  and  manners  and  laws  of  the 
Namaquas  of  the  various  tribes.  I  also  travelled  in  Damaraland,  and  stadied  the 
customs  of  the  Damaras  (Hereros),  a  Bantu  (Kafir)  tribe.  In  those  parts  live  also  the 
so-called  Berg  Damaras,  who,  however,  speak  the  purest  Namaqua,  and  have  more  or 
less  adopted  Hottentot  customs  and  manners.  For  the  last  th^ee  years,  living  at  the 
Cape,  I  often  came  in  contact  with  the  Amaxosa  Kafirs,  especiaUy  of  the  Gcaleka  and 
Gaika  tribes.  My  knowledge  in  general  of  the  Bantu  races  I  have  gathered  from  the 
various  authors  (Waitz,  Fritsch,  Miiller),  and  from  the  works  of  Alberti,  Lieditenstein, 
Kay,  Gardiner,  Isaacs,  Arbousset  and  Daimias,  Alexander,  Burchell,  Oaonpbell,  Chase, 
Christoxiher,  Colo,  Colenso,  Degrandpro,  Delegorque,  Dohne,  ^raung,  Gardiner, 
Holdon,  Livingstone,  Mason,  Moodie,  Napier,  Mohr,  Mauoh,  MereneKy,  the  pro- 
ceedings of  the  Berlin  Mission  Socio^,  Nicholson,  Patterson,  PhiHp,  I^ng^o,  Van 
Heenon,  Kretschmar,  Schultheiss,  opamnann,  Steedman,  SutherlaiLd,  Thompson, 
Thunborg,  Ward,  and  from  various  pajiers  and  pamphlets.  I  have  pdso  hod  intercourse 
and  correspondence  with  men  who  havo  oither  been  residents  or  grown  up  with  the 
natives  in  various  parts  of  South  Africa. 

2.  It  is  very  difficult  to  say  by  what  process  laws  are  made  among  natrvee ;  most 
travellers'  endeavours  to  get  information  on  these  points  have  been  fruitless.  The 
laws  are  traditional.  From  what  I  could  gather  among  the  Hottentots  and  Herer68, 
there  are  two  kinds  of  laws,  viz.:  (a)  laws  par  excellence,  t.«.,  such  laws  as  take 
their  origin  from  a  decision  of  the  councillors,  and  have  been  sanctioned  by  the  chief, 
and  thus  became  antecedent  cases.  (12.)  Laws  which  are  closely  connected  wil^  custom 
and  superstitions,  and  become  en  vogue  by  a  natural  (silent)  mutual  consent  or  under- 
standing^. Those  second  class  laws  are  the  most  difficult  for  legislatorB  to  deal  wifii, 
especiaUy  when  they  are  repulsive  to  our  feelings  of  morality,  decency,  and  humanity, 
and  when  we  have  to  aboUsli  them.  Rooted  in  superstition  and  in  customs  which  go  &r 
back  to  the  very  dawn  of  man's  life,  only  the  civilizing  power  of  trade^  oommeroe, 
and  Christianity  can,  in  the  course  of  time,  extinguish  them.  Hasty  legiahition  on 
certain  matters  are  certain  to  provoke  the  native  mind,  which  runs  in  a  quite  differ- 
ent groove  fr^m  our  own,  as,  for  instance,  viz.,  acts  for  the  cattle  branding,  abolishing 
of  polygamy,  title  deeds  to  lands  &c. 

In  the  laws  of  the  first  kind,  the  x>eople  take  no  part  in  framing  them.    In  the 
laws  mentioned,  sub.  2,  the  tribe  or  nation,  as  an  individual,  take  {Murt,  just  as  cosComs 
and  manners  grow  among  civilised  nations  or  fade  away,  without  being  noticed,  there 
being  no  written  code  for  them. 
8.  As  savages  have  no  writing,   the  laws  are  oral  and  traditional     Among  the 

7>o7?//r/z{r(7r^  (Hottentots),  however,  there  ezistsnow  a  collection  of  written  lawa,  framed 
by  their  councillors  and  sanctioned  by  the  chief.  I  know  of  three  copies  extant. 
HoTt)  civilised  influence  is  evident.  The  Bastard-Hottentots  of  BAdboth,  North 
Namaqualand,  have  also  a  law-book  (written),  chiefly  compiled  by  the  aid  of  their 
missionary,  Mr.  Heidmann.  Kamaherero,  the  chief  of  Damaralaad,  has  lately  issued 
written  orders.  And  Namaqua  chiefs  now ,  as  a  rule,  avail  themselvea  of  writing,  if 
they  send  an  order  to  a  man,  instead  of  sending  their  staff  as  a  oredentiaL 
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Not  fOhong  the  Hottentots  or  DamarfM.  Any  matter  brought  onoe  before  the 
coimcQIorB'  or  chief,  and  settled  there,  is.onee  for  all  settled.  Oxuy  in  cases  of  murder 
the  next  relation  can  and  intut  interfere,  by  the  law  of  vendetta  (Hottentot  Kharas,  i.e,, 
to  do  back  again).  If  the  chief  acquits  a  murderer,  the  next  relation  will  loll  him, 
without  the  chief  having  any  power  to  punish  him  for  so  doing.  (The  case  of  Jonker 
Afrikaner  acquitting  the  late  Mr.  Andersson,  best  illustrates  the  case.  The  chief  said : 
"  I  acquit  you,  but  according  to  bur  law  the  brother  of  Hartebeest  will  kill  you,  and 
must  kill  you  .;  therefore  fly.") 

Before  appearing  before  the  chief  or  councillors,  people  can  settle  amicably 
matters  among  themselves.  Even  if  matters  have  gone  before  the  chief,  they  may 
still  manage  to  settle  if  out  of  court.  Matters  are  frequently  left  to  arbitration 
among  the  Hottentots. 

CriminaL 

.  a.  For  wilful  murder,  the  law  of  revenge,  or  vendetta,  is,  up  to  date  in  practice  among 
the  Hottentots.     Among  the  Herero  a  man  can  pay  a  certain  amount  of  oxen. 

hi  If  a  man  has  killed  another  imintontionaUy,  he  pays  a  flne  consisting  in  cattle 
(amon^  the  Hottentots).     The  Damaras  demand  a  nne  in  both  cases. 

e.  For  incest  formerly  among;  the  Hottentots  a  man  was  killed,  but  in  the  two 
instances  occurring  during  the  last  twenty-flve  years,  the  men  were  heavily  fined,  and 
severely  flogged^  and  then  became  out-cast.  The  Hererbs,  on  the  other  hand,  make 
nothing  of  incests. 

d.  For  adultery  the  offender  is  flogged  and  has  to  pay  a  flne  among  the  Hottentots ; 
while  a  Damara  sometimes  instigates  his  own  wife  to  induce  another  man  to  have  to 
do  with  her,  in  order  to  enrich  himsnlf  by  the  prostitution  of  his  own  wife. 

e.  If  two  persons  unmarried  have  a  liaison  (soregus)  among  the  Hottentots,  no  law 
can  interfere,  and  no  parent  cajx  enforce  a  flne  on  the  man.  When  a  young  Hottentot 
becomes  of  age,  he  is  distinctly  told : — "  Thou  shalt  not  commit  rape  or  incest ;  thou 
shalt  not  have  connection  with  a  woman  without  her  consent. '^ 

/.         A  Hottentot  may  not  toll  a  lie,   he  will  be  flogged  for  it.     The  Damaras  do  not 

care  about  a  man  telling  a  lie. 
g.  A  Hottentot  may  not  steal ;  he  is  severely  flogged,  has  to  return  the  stolen  things, 
or  an  equivalent  for  it ;  and,  besides,  has  to  pay  a  flne.  A  father  will  hand  his  son,  if 
he  has  stolen  anything,  to  the  man  who  has  been  robbed,  and  leave  his  son  to  the 
stranger's  mercy.  To  a  Hottentot^  stealing  is  a  disgrace.  And  among  the  Aborigines 
of  Grreat  Namaqualand  a  thief  is  cut  by  everyone,  and  becomes  almost  an  out-cast. 
There  is  no  disgrace  in  stealing  among  the  Damaras  as  long  as  they  are  not  f  oimd 
out ;  and  in  the  best  instance,  the  stolen  things  may  be  returned,  generally  the  judges 
(coimcillors  and  chief)  having  had  the  lion's  share  of  it. 

There  is  a  deep  sense  of  justice  innate  in  the  Hottentot.  All  whites  agree  that 
in  the  worst  cases  foreigners  will  find  an  ear,  and  their  grievances  will  be  heard 
among  the  Hottentots,  but  not  so  among  the  Damaras. 

\  The  only  trespass  x>unishment  among  the  Hottentots  is  if  a  man  is  found  without 

reason  in  the  house,  or  far  away  among  the  flocks  of  another  man,  giving  suspicion 
that  he  intends  to  remove  something.  He  is  then  watched  and  caught  in  the  act. 
These  instances,  however,  are  extremely  rare. 

I.  For  murder,  capital  punishment.   In  other  criminal  instances,  at  least  with  Kaflrs, 

Damaras,  and  Basutos,  at  least  three  times  the  punishment  usually  in  similar  cases  in- 
flicted on  a  civilised  man.  Hard  labour  and  spare  diet  prove  the  most  effective  cures. 
To  people  of  rank  the  application  of  the  lash  makes  a  very  deep  impression.  There  is 
nothing  more  degrading  to  a  Bantu  nobleman  than  to  receive  a  blow. 

For  cattle-stealing  the  most  effective  punishment  would  be  flve  times  the  value 
of  the  cattle,  and  restoring  the  stolen  cattle  or  an  equivalent,  besides  at  least  six  months' 
hard  labour  and  6i)are  diet.     With  cattle  thiefs,  no  mercy.     Only  the  most  rigorous 
application  of  the  law  will  have  an  effect  on  the  stealing  propensities  of  a  Kaflr. 
A  Hottentot  feels  punishment  as  meekly  as  a  white  man. 

I  did  not  flog  my  Hottentot  servants  if  I  could  help  it.  Often  a  private  earnest 
talking  to  had  a  most  beneflciol  effect.  The  Korannas  who  left  the  Breakwater  Station 
said  that  they  rather  would  take  their  own  lives  than  go  to  the  Breakwater  again  ; 
while  Kaflrs  flnd  it  hard,  but  not  so  imbearable  as  to  commit  suicide.  The  fact  is  that 
a  Hottentot  hates  all  manual  work,  while  he  is  an  excellent  herdsman. 

^.  In  civil  cases  and  minor  matters,  the  councillors  of  the  chief  among  the  Hottentots  ; 

while  among  the  Damaras  the  chief  often  interferes  in  small  cases.  In  aU  important 
criminal  cases,  a  preliminary  examination  is  held,  reported  to  the  chief,  and  the 
decision  given  by  the  chief  after  he  has  retired  with  his  councillors.  If  the  defendant 
possesses  anything,  his  cows  or  oxen  are  generally  slaughtered  to  entertain  the  sitting 
court. 

10,  On  bring^ing  the  accused  to  trial,  the  chief  sends  his  staff  or  stick  with  his 

messenger.     The  Hottentots  caU  this  way  of  summoning  (heisi  from  hei,  stick,  staff). 


2^0  NATZYS  LAWS  JJfD  CUSTOHB  QOMMTadlOK, 

RlPLIM  TO 
QUMTIOirf. 

The  accused,  refusing  to  oome,  is  caug^tand  brought  up  by  ioroe.  This  alimi 
weakens  his  case.  The  accusation  is  stated  to  him,  ajid  he  can  defend  himsftlf,  or  ne 
may  take  one  or  more  persons  to  asaiBt  him  in  his  pleadings.  He  isquietly  listened 
to.  He  is  allowed  to  attack  his  judges  and  to  cross-question  ihem«  The  judges  now 
and  then  retire  to  take  council  among  themselyes ;  tney  have  a  speaker,  who  crosB- 
questions  the  accused. 

Witnesses  are  examined  in  the  presence  and  absence  of  the  accused,  as  circum- 
stances may  require. 

The  acciised  is  treated  with  all  possible  consideration,  if  he  has  not  provoked  the 
community  in  general 

The  councillors  retire,  or  the  accused  is  removed.  And  after  a  time,  sometimes  two 
or  three  days,  the  verdict  is  given,  after  the  chief  has  been  first  acquainted  of  the  result 

The  same  in  the  sentence.  If  it  be  death,  the  chief  strikes  the  first  blow,  and 
then  the  councillors  successively.  No  hlood  may  he  seen.  No  stabbing  allowed.  If 
blood  be  seen,  the  next  relation  would  have  a  ri^t  to  persecute  the  chief  by  the 
vendetta.  This  refers  to  the  Hottentots  only.  The  Damaras  are  more  despotic,  uidit 
is  generally  beforehand  arranged  what  will  be  done  with  the  accused.  The  chiefs 
notions  will  be  leading,  pleadins;  of  the  culprit  being  quite  useless. 

11.  No  hearsay  evidence  is  aUowed  among  the  Hottentots.  It  depends  upon  cir- 
cumstances, what  weight  is  given  to  the  evidence  of  informers  and  accomplices 
or  accused.  Children,  wives,  and  women  have  very  little  influence,  unless  their 
evidence  is  corroborated  by  some  other  substantial  evidence.  The  Hottentots  avoid, 
if  possible,  to  draw  a  woman  as  evidence  before  the  court ;  reason  for  this  is  the  respect 
they  have  for  a  woman.  (Woman  in  Hottentot  is  *'  taras"  and  means,  rul&r  or  mieireu.) 
If  the  evidence  of  a  woman,  especially  one  of  rank,  must  be  heard,  generally  two  or 
three  councillors  see  her  privately,  cross-examine  her,  and  communicate  the  result 
to  the  coimcil. 

12.  As  a  rule  no  torture  is  exercised  in  regard  to  the  accused,  or  to  witnesses,  as  long 
as  they  belong  to  the  same  social  standing  as  their  judges ;  but  to  servants,  Bushmen, 
and  Damaras,  sometimes  flogging  is  administered  in  cases  of  obstinaqy,  but  not  in 
order  to  get  an  answer  which  has  to  suit  the  pTirpose. 

13.  False  testimony  is  abhorred ;  Ijdng  is  disgraceful ;  and  a  person  guilty  of  having 

given  false  testimony  is — ^however  not  always — ^punished  according  to  the  mischid 
one  by  his  false  testimony. 

14.  The  greater  part  of  the  fines  go  directly  to  the  chief,  if  the  case  has  been  tried  on 
his  kraal,  and  the  remainder  to  the  judges  and  councillors.  Naturally,  informers  wiU 
come  in  for  their  share.  If  damages  are  paid  to  a  person,  he  reserves  the  amount  in 
full,  but  it  is  understood  to  give  something  to  the  chief  or  councillors,  especially  if  the 
damages  paid  should  be  very  heavy. 

15.  Pardon  rests  entirely  with  the  chief.  In  cases  of  damages,  the  claimant  can  agree 
to  a  remission  of  the  penalty,  but  in  cases  of  murder,  especially  wilful  murder,  the 
chief ^8  authority  will  save  the  culprit  from  the  vendetta,  nor  can  he  punish  the  in- 
dividual who  exercises  the  rights  of  the  vendetta. 

16.  A  crime  can  never  become  prescribed. 

17.  I  do  not  know  of  colonial  laws  relating  to  the  Hottentots,  which  would  be 
necessary  to  bo  repealed  or  amended.  But  as  to  laws  concemiiu^  the  Kafirs,  the 
Cattle  Branding  Act  should  be  repealed.  The  Kafir  idolises  catue,  the  branding 
disfigures  the  ox  or  cow,  and  it  hurts  the  feeling  of  a  Kafir  to  the  core  of  his  hesrt 
and  creates  bitterness  if  he  is  forced  to  brand  his  cattle.  The  best  form  of  marking 
cattle  or  an  ox,  is  by  a  cut  in  the  ear,  which  I  consider  suf^ent.  Nomads  soon  know  * 
the  marks  thus  applied. 

18.  It  is  difficult  to  say.    I  should  think  by  general  law. 

19.  The  tribunal  which  would  afford  in  crimmal  cases  Ihe  greatest  justice  to  a  native 
is  that  of  a  white  man ;  private  feeling  is  so  strong  and  uncontrolable  among  natives, 
Bantu  as  well  as  Hottentot,  that  the  impartiality  of  a  jury  would  become  very  doubtful 

20.  A  jury  should  only  act  as  adviser,  and  then  the  men  on  the  jury  should  not  be 
related  either  to  the  claimant  or  defendant,  or  if  this  cannot  be  arranged,  the  number 
of  jurymen  should  on  both  sides  be  equal,  with  a  white  man  as  umpire.  Cases  of 
murder  Rhoiild  not  be  entrusted  to  a  native  jury,  as  the  savage  in  general  is  more 
under  the  influence  of  his  feelings  than  of  reason. 

21 .  Yes  ;  if  the  expense  of  bringing  criminals  and  witnesses  up  to  the  metropolis  is  not 
at  great  variance  with  those  incurred  by  a  circuit  court.  The  circuit  court  would 
have  an  educational  effec?t  on  the  native,  and  teach  him  the  difference  between  native 
and  civilized  law. 

22.  If  chiefs  and  headmen  are  to  be  retained,  it  can  do  no  harm  to  allow  them  to 
try  civil  cases,  provided  that  the  defendant  or  claimant  can  appeal  to  the  magistrate, 
and  that  the  chief,  in  case  of  gross  and  deliberate  blimdering,  is  held  responsible  and 
6ubje<^t  to  a  heavy  fine.  A  native  chief  thus  controlled  would  administer  me  law  wdl, 
because  a  fhief  is  always  well  informed,  long  before  a  case  comes  on.  At  the  same 
time  we  would  impress  on  tlio  native  mind  our  earnest  desire  of  doing  justice  to  him, 
and  it  would  tend  to  roconciliate  the  native  with  the  rule  of  the  white  man.         •   ' 
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23.  The  collectiTe    responsibility  has  oertaiidy  a  deteriorating   effect ;  it  is  dis- 

advantageous, both  to  the  white  man  and  to  the  native.  We,  in  adopting  it,  lower  our- 
selves to  the  level  of  the  native.  This  collective  responsibility  principle  only  trains 
villains. 

27.  No. 

-28.  Oircumcision  and  intonjane  should  be  removed  by  moral  teaching. 

'29.  What  is  immoral  to  a  white  man  is  not  so  to  a  native.     Criminals  who  are  not 

punished  with  death  or  penal  servitude  should  for  a  time  be  kept  in  a  house  of  correc- 
tion, where  they  are  instructed  in  our  views  and  ideas  of  morals  of  bad  and  good.  An 
attempt  should  be  made  to  plant  in  the  heart  of  a  criminal  moral  principle.  This 
certainly  will  prevent  him  from  committing  a  crime  deliberatelv.  A  crime  of  a  native 
should  be  punished  severely,  at  least  twice  as  hard  as  it  is  apphed  to  a  white  man.  It 
should  be  IdN;  to  the  discretion  of  the  judg^  to  inflict  the  punishment  according  to  the 
culprit's  moral  power  of  perception.  The  less  this  power  is  developed  the  more 
severe  the  pimishment  should  be.  A  certain  degree  of  education  should  entitle  a 
native  to  be  tried  according  to  the  criminal  code  of  the  white  man.  It  is  also  necessaxy 
that  a  criminal  code  for  natives  shoidd  be  framed  for  the  purpose  and  printed.  Extracts 
should  be  printed  and  distributed  to  intelligpent  natives,  so  as  to  acquaint  them  with 
the  law. 

Civil, 

81.  As  to  the  Kafir  tribes,  I  am  not  in  the  position  to  know  whether  there  are  written 
laws  or  not.  But  the  Hottentots  of  the  Bondelzwart  or  Craminus  tribe  have  a  written 
law-book,  which  I  saw  nine  years  ago.  The  laws  contained  therein  are  good  and 
veiy  creditable  to  the  respective  legislator.  A  copy  can  be  got  through  the  Rev. 
Schroder,  of  Warm  Bath,  Qreat  Namaqualand. 

82.  Although  there  are  no  documentary  evidences  in  use,  in  cases  of  contract,  chiefs 
of  the  Hottentots  will  well  remember  their  promises  as  to  sale  or  lease  of  land,  &c. 
Lately,  through  the  missionaries  and  traders,  documents  have  been  drawn  up,  viz., 
Duncan  and  Hill,  buying  Groendoom ;  Ocunm  buying  Khiriis,  on  the  outskirts  of  the 
Kalihari;  Eietmann  bujring  Haruxas;  and  Captain  Sinclair  leasing  the  mining  district 
of  Angra  Pequena  ;  and  Andersson  receiving  from  the  Damaras  the  country  between 
Omaruru  and  Otyizondyupa  as  a  donation,  r^atives  naturally  do  not  find  themselves 
bound  to  contracts  like  we  do.  The  Damaras  would  not  acknowledge  afterwards  the 
claims  of  Andersson,  while  the  Hottentots  all  acknowledge  their  transactions  with 
Duncan,  Sinclair,  &c. 

85.  I  think  they  do.     But  I  do  not  remember  just  now  an  instance. 

86.  You  may  choose  in  agreement  with  your  opponent  men  who  settle  the  matter  by 
arbitration.  If  you  bring  the  cattle  before  the  councillors,  and  if  not  satisfied,  appeal 
to  the  chief. 

86.  Every  Hottentot  will,  without  remonstrance,  obey  the  judgment  passed  on  him,  in 
case  he  does  not  appeal.  In  one  or  two  instances  the  chief's  judgment  was  disregarded, 
and  he  sent  a  command  of  forty  men  against  the  rebels,  confiscated  their  property, 
and  had  them  well  flogged,  and  ordered  them  to  live  for  some  considerable  time  under 
his  eyes,  until  they  repented  their  conduct  and  render  an  open  apology. 

87.  In  cases  of  insolvency  the  various  claimants  meet  in  the  raaa  of  the  coimcillors. 
A  few  cows  and  goats  are  left  to  the  insolvent,  not  as  his  property,  but  as  a  ma-ams 
(a  gift  for  the  mouth)  to  have  the  use  of  the  milk.  It  is  either  agreed  upon  to  give 
the  insolvent  release,  or  to  fall  back  upon  him  as  soon  he  gets  again  some  property. 

38.  Yes,  as  much  there  is  a  necessity  for  a  code  of  criminal  law  ;  and  such  a  code 

should  be  printed  and  distributed  to  the  intelligent  natives,  if  possible,  translations 
into  their  own  language ;  they  are  (Hottentots)  very  eager  to  study  such  laws  and 
then  to  discuss  them  among  themselves. 

40.  It  is  veiy  urgent  that  a  law  should  be  introduced  into  the  annexed  territories, 

regulating  contracts  of  service  between  masters  and  servants.  I  would  not  recommend 
the  Master  and  Servants  Act  in  force  in  this  Colony  to  be  introduced,  unless  this  act 
be  thoroughly  revised ;  as  it  stands  at  present  the  servant  gets  more  or  less  the  better 
of  the  master. 

50*  Among  the  Hottentots  a  yoimgman  is  received  among  the  great  men  as  soon  he 

has  taken  a  wife  to  himself.  He  has  for  a  year  to  live  with  his  father-in-law  so  as 
to  learn  management,  and  to  accompany  the  father-in-law  on  his  travels,  and  to 
serve  him.  After  this  he  is  a  free  paterfamilias,  can  become  councillor,  &c. ;  is 
responsible  for  his  own  transactions.  Women,  wives,  widows,  minors,  &c.,  orphans, 
stand  under  their  respective  nearest  male  relations. 
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1.  The  Hottentots  are  strictly  monogamists,  and  so  are  all  the  Bushmen  tribes  I 
have  come  across,  viz.,  the  Kham-ga-e  of  the  Yictpria  West  District,  the  Haigois, 
the  Ai,  and  the  Gabe  Bushmen  of  the  Western  Kajihari.  Tl^e  Hottentots  T^ere  onoe 
J^lygoioiatSf  and  that  oven  before  the  time  when  tiie  Hottentot  race  separated  into 
two  distinct  feunilies,  viz. : — 

.    (1.)  The  Bushman  proper  or  Sab  ; 
(2.)  The  Nomadic  Hottentot  or  Khoi-khoi. ; 

For  in  a  Hottentot  myth  a  story  is  told  about  the  sseond  wife  of  the  Heitaieibib. 
Only  if  a  man  has  no  children  by  his  first  wife,  he  takes  (in  the  fashion  of  Abraham) 
a  concubine  {Aris^  the  younger  one).  As  to  the  Bantu  race»  there,  is  no '  doubt  that 
the  influence  of  British  Government  and  of  Missions,  in  fact  the  pressure  of  civilisation, 
has  lessened  polygamy. 

2.  The  reason  for  this  is  that,  first,  polygamy  is  incompatable  with  our  laws,  and  a 
civilized  power  cannot  allow  an  immoral  institution  to  exist.  Secondly,  the  means 
for  acquiring  a  wife  (cattle,  &c.)  are  not  so  easily  procured,  and  our  laws  punish 
cattle  thieves.  Thirdly,  the  women  among  Kafirs  feel  that  civilisation  elevates  them 
to  a  higher  position,  and  they  are  averse  to  polygamy,  in  fact  this  is  one  of  the  reasons 
why  women  sooner  embrace  Christianity  than  men. 

3.  No ;  as  far  as  my  knowledge  and  experience  goes.  For  instance,  even  among 
the  Hottentots,  where  polygamy  is  not  customary,  the  now  living  Jonker  Afrikaner 
had  two  wives ;  and  when  the  one  of  them  wished  to  embrace  Christianity,  her 
missionary  and  instructor  insisted  upon  it  that  she  should  leave  her  legally  married 

.  husband.     She  did  so  and  was  christened.  And  in  Damaraland,  also,  the  missionaries 
do  not  admit  polygamists  into  the  Christian  community. 

4.  If  a  heathen,  who  has  embraced  Christianity,  falls  back  into  polyg^uny,  he  will  be 
excommunicated.  And  this  is  correct.  No  objections  could  oe  raised  against  it. 
If  he  afterwards  repents  his  act,  and  wishes  again  to  be  a  member  of  the  community, 
he  has  to  abandon  his  second  wife  or  wives  and  children.  Such  renegade,  however, 
never  will  be  faithful  to  the  new  creed,  for  the  wmple  reason  that  there  is  something 
stronger  in  the  human  heart,  viz.,  the  natural  paternal  and  conjugal  feelings  and 
ties.  And  missionaries  are  aware  of  this,  and  must  now  and  then  shut  their  eyes, 
especially  if  they  have  to  deal  with  an  influential  man.  Polygamy  assumes  then  the 
nature  of  a  eoncubinate,  as  we  have  it  with  European  potentates.  I  should  think 
that  if  a  raw  heathen  is  in  earnest  to  join  a  Christian  community,  it  is  cruel  to  demand 
from  him  to  abandon  his  second  and  other  wives  and  their  children.  If  Christianity 
demands  this,  it  cannot  appear  to  him  to  be  the  '^  Jqteligion  of  Love."  Such  mm 
should  be  adioiitted,  but  put  under  strict  control,  and  clearly  made  to  understand 
that  they  should  not  take  any  more  wives. 

5.  Among  the  Hottentots  it  is  natural  that  they  are  monagamists,  but  among  the 
Damaras  (over  Herero)  not  one  instance  has  come  to  my  notice  where  a  rich  man, 
who  could  pay  for  it,  would  avoid  polygfiiy. 

6.  There  is  no  doubt  that  a  Bantu,  be  he  Xosa,  Zulu,  Tyuana,  or  Herero,  has  the 
same  fond  paternal  feelings  for  his  daughter  as  any  other  mortal,  and  originally  no 
doubt  the  cattle  paid  for  a  girl  was  a  kind  of  guarantee  that  the  husband  would 
treat  the  girl  weU,  and  in  case  he  did  not,  the  parents  would  have  something  to  offer 
their  child,  if  she  would  leave  the  husband.  But  in  very  few  cases  a  wife,  espedally 
if  she  had  children,  woidd  leave.  Naturally  the  cattle  remained  with  the  father  and 
increased,  either  by  breeding  or  exchange.  And  a  father  found  it  a  profitable  thing 
to  have  many  daughters,  thus  the  giving  away  of  the  daughter  degenerated  into 
mean  bartering.  But  among  white  nations  do  mothers  belonging  to  the  first 
aristocracy  not  barter  away  their  daughters.  Generally,  and  especially  with  the  first 
wife  a  Kafir  or  Damara  takes,  there  is  a  real  feeling  of  love  and  conjugal  affectioo. 
The  natural  feelings  are  not  drowned  yet  in  the  purdy  utilitarian  demands  of  daily 
life.  With  the  increase  of  family  the  work  increases,  and  the  man  mostly  encouraged 
by  his  wife,  who  wishes  helpmates,  often  again,  simply  out  of  a  feeling  of  ambition 
to  become  strong  and  influential,  marries  a  second  and  a  third  wife,  and  in  th^e 
instances  general  practical  and  utilitarian  views  prevail,  and  the  heart  is  sil^i 
While  a  man  generally  takes  his  first  wife  with  her  oonsent,  here  the  g^irla  are  often 
boi^ht  against  their  will.    And  we  have  the  immoral  basis  of  polygamy. 

7.  Sec  6.  GThe  Hottentots  never  marry  without  mutual  consent,  and  I  know  only 
of  one  instance  that  a  girl  was  forced  by  her  guardian,  but  refused.  She  was  severely 
beaten,  but  said  that  she  would  rather  be  flogged  to  death  than  many  the  suitor, 
and  the  guardian  had  to  give  in.     Among  the  Bantu  I  have    never  hecml  that  the 

flrl's  feelings  were  considered,  imless  there  had  been  before  a  secret  understanding 
etween  lover  and  girl. 

8.  Among  the  Bantu  the  general  education  of  the  girl  is  such  that,  unless  she  is  an 
exception  to  the  rule,  she  knows  no  better  than  to  submit,  and  go  to  the  man  given 
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to  her.  There  are  a  few  instances,  but  very  few,  among  the  Bantu  where  a  girl  most 
stubbornly  refused  to  marry  the  suitor  i)roposed  by  the  father.  In  such  cases  the 
father,  out  of  avarice,  applied  torture  and  flogging,  but  never  went  so  far  as  to  kill 
the  daughter,  as  he  always  stands  the  chance  to  sell  her  to  somebody  else.  The  love 
for  cattle  saved  the  girl's  life.  This  is  a  second  black  spot  in  polygamy.  The  Bantu 
races  should  be  induced  to  go  in  for  agriculture  and  small  flock  (sheep)  breeding.  As 
long  as  the  Kafirs  grow  up  with  cattle,  tlioy  will  form  all  day  long  his  only  thought, 
and  he  will  employ  any  means  to  procure  them. 

9.  Among  the  Hottentots,  the  milking  of  the  cows,  making  of  sour  milk  and  of 
butter,  is  entirely  the  work  of  the  women,  as  it  was  with  our  own  ancestors. 

It  is  just  the  reverse  among  the  Bantu.  Again,  the  Hottentot  women  make  the 
mats  of  their  beehive-shaped  huts,  but  the  men,  together  ^vith  the  women,  collect  the 
materials.  The  men  also  make  the  16-20  long  needles  of  the  bones  of  the  giraffe 
(now  often  manufactured  of  iron)  with  wliich  tlie  mats  are  sewn  together.  They  also 
cut  the  poles  and  bend  them  into  a  semi-circular  shape.  The  man  or  husband  is  looked 
at  as  the  food  provider.  In  the  house  the  husband  has  nothing  at  all  to  say ;  he  dare 
not  even  help  himself  to  a  mouthful  of  milk  without  the  consent  of  his  wife.  The  wife  is 
called  taras  {the  mistress ^  the  lady  of  the  house),  while  among  the  Bantus  the  women 
have  to  do  all  and  every  sort  of  domestic  work,  carrying  of  water  and  wood,  building 
of  the  house,  and  where  they  follow  agricultural  pursuits,  the  tilling  of  the  soil  and 
harvesting.     She  in  fact  is  a  slave. 

10.  Among  the  Khoikhoi  or  Hottentots  the  wife  is  the  equal  of  the  husband.  She 
has  her  own  sheep,  cows,  &c.,  and  the  husband  woidd  not  venture  to  sell  a  sheep  or  a 
cow  of  hers  without  her  consent  or  in  hor  absence.  Also  if  he  intends  to  buy  anything 
with  his  own  money  (or  any  other  business  transaction)  the  counsel  of  his  wife 
will  be  taken.  It  is  quite  the  reverse  among  the  Bantu.  Among  them  the  wife,  as  a 
rule,  is  the  slave  of  the  husband,  even  the  favourite  wife  not  excepted. 

11.  No. 

12.  {a)  No ;  (J)  Yes. 

13.  A  real  divorce  among  the  Hottentots  is  not  acknowledged.  The  wife  separates 
from  the  husband,  but  she  never  can  become  the  legal  wife  of  any  other  man  as  long 
as  he  is  alive.  She  may  live  with  another  man,  and  that  is  not  considered  right. 
With  the  Bantu,  however,  divorce  is  acknowledged,  and  the  father  of  the  wife  will  try 
and  extract  from  the  husband  as  much  as  possible,  especially  in  case  he  has  been  guilty 
of  harsh  treatment.  The  grounds  of  separation  among  the  Hottentots  are  (1)  if  the 
wife  or  husband  is  not  faithful,  and  has  connection  with  another  person ;  (2)  if  the 
husband  ill-treats  his  wife. 

With  the  Bantu,  however,  a  woman  cares  very  little  about  the  morals  of  her 
husband,  as  is  only  too  natural  in  polygamic  conditions  of  life.  She  looks  simply 
at  the  matter  from  a  practical  point :  slio  wants  plenty  of  food  and  good  treatment. 

14.  The  dome-stic  circle  of  a  polygamist  generally  offers  a  very  unsatisfactory  aspect, 
intriguing  and  jealousy  existing  between  the  wives  and  children.  Although  often 
the  wives  ask  the  husband  to  add  to  their  number,  on  account  of  the  large  amount  of 
domestic  work,  still  when  the  husband  advances  in  age  and  takes  a  young  girl, 
which  generally  becomes  the  favourite,  she  is  often  exposed  to  the  nails  of  the  elder 
wives,  and  the  husband  has  to  interfere. 

15.  The  laws  of  inheritance  are  very  complicated  among  the  cattle  Damaras,  so  much 
so  that  a  missionary  who  is  well  acquainted  with  the  Damaras  told  me  he  believed 
that  they  themselves  had  no  very  clear  ideas  about  it.  I,  however,  found  that  on 
the  completion  of  the  marriage  contract,  the  cattle  pass  entirely  to  ^the  father  or 
guardian  as  his  property,  and  only  in  case  the  girl  runs  away  without  reason  can 
the  husband  claim  the  cattle  back. 

16-18.  No. 

19.  If  polygamy  is  sanctioned,  bigamy  ceases  to  be  a  crime.  Certainly  it  would  be 
wrong  to  punish  one  native  for  bigamy  and  not  tlie  other  for  polygamy. 

20.  I  do  not  know.  But  with  regard  to  Damaraland  it  is  true  what  is  said  of  the 
training  of  girls  for  polygamy  in  Natal.    . 

21 .  Certainly  of  the  Amaxosa  and  other  Kafirs  who  still  live  in  polygamy.  With 
the  Hottentots  it  is  quite  different.  The  men  are  expected  to  provide  for  their 
wives.  The  Cape  Copper  Mining  Company  in  Namaqualand  can  state  that 
they  have  always  had  a  fair  amount  of  labourers,  wagon  drivers-from,  the  Hottentots. 
The  only  complaint  there  is,  that  as  soon  as  a  Hottentot  has  earned  so  much  that  he 
can  buy  from  thirty  to  forty  milk  goats,  he  will  turn  to  his  nomadic  habits. 

24.  Yes. 

25.  Among  the  Hottentots  no  chief  can  interfere  with  the  rights  of  the  nearest  male 
relation  of  the  orphans.  Among  the  Damaras,  in  Kamaherero's  time,  it  has  often 
happened  that  he  has  appropriated  to  himself,  under  the  cloak  of  tutorship  or 
guardianship,  the  property  of  a  Herero,  whoso  relations  were  not  strong  enough  to  step 
i  n  for  the  rights  of  the  orphans.  I  do  not  know  of  any  wills,  iioither  amongthe  Hottentots 
nor  among  the  Damaras.  During  his  lifetime  a  man  may  give  to  whom  he  likes,  but 
with  his  death  his  property  is  to  be  distributed  according  to  the  traditional  laws. 
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26.  And  these  lawfe,  if  only  carried  out,  are  very  fair  and  just.     Among  the  Hottentots 

the  guardians  are  doaely  watched  by  the  nearest  rohitions,  and  could  not  easily 
appropriate  anything  in  an  illogal  way ;  but  among  the  B;intu,  and  especially  the 
Herero,  the  chief's  will  rules  supreme. 

27-30.  As  I  have  never  had  occasion  to  observe  the  working  of  the  act  among  the  Kafirs, 
nor  Damaras,  I  have  no  opinion  on  the  matter. 

31.  Among  the  Damaras,  also,  as  among  the  Kafirs,  the  married  woman  becomes  the 
property  of  the  heir  of  the  husband,  generally  his  brother.  Such  a  law  cannot  be 
sanctioned  by  any  civilized  Government. 

32.  The  Bantu  races  are  more  conservative  than  the  Hottentots ;  both  are  very 
much  attached  to  their  traditional  and  inherited  customs  and  manners.  Among  the 
Bastard  Hottentots,  who  boast  to  be  superior  to  the  Hottentot  proper,  even  some 
customs  can  hardly  get  eradicated,  viz.,  the  !gu  a  or  broeh-haross-HUigiing^  \i.e.j  the 
marriage  or  wedding  slaughtering  with  all  its  ceremonies.  And  also  the  feast  of  the 
young  women  attaining  the  ago  of  puberty  now  and  then  crops  up  with  all  the 
formalities.  Asking  natives  why  they  do  so  or  so,  I  always  receive  one  and  the 
same  answer,  %,e,,  that  is  our  old  custom,  or  our  ancestors  taught  us  to  do  so. 

33.  Not  where  they  remain  heathens,  but  when  they  are  converts  some  adopt 
entirely  some  civilized  fashion,  or  combine  the  old  and  civilized  fashion. 

34.  Among  the  Hottentots  who  live  on  mission  stations  even  heathens  appear  before 
the  missionary,  and  here  the  f ormular  is  read  to  thorn.  I  saw  this  repeatedly  in 
Namaqualand. 

35.  Showing  thus  that  they  (the  heathens,  very  likely  influenced  by  their  Christiaii 
relations)  consider  the  civilised  formalities  important.  But  those  not  living  on  mission 
stations  have  their  old  fashion  !  gu  a. 

37.  The  couple  should  appear  before  the  magistrate  or  resident,  and  go  through  the 
civilised  formalities. 

38.  Our  regulations.  Heathens  appear  before  the  magistrate.  Christians  appear 
before  the  magistrate  and  their  missionary.  My  reasons  are  tiiat  polygamy  and  eveij- 
thing  connected  with  it  should  not  be  sidSered  by  a  civilized  power,  even  not  among 
the  Mohometans  living  with  us. 

39.  Our  regulations  should  be  enforced  at  once,  wherever  natives  live  under  British 
rule.  This  is  the  first  step  to  progress  among  them.  The  inconveniences  arising 
from  them  cannot  last  longer  than  one  generation. 

41.  Certainly  polygamy  is  an  obstacle  to  the  advance  of  oiiplisation.  The  practical 
evils  are  that  children  imleam  in  the  family  of  a  polygamist  what  they  learn  in  the 
school  from  their  missionary,  and  many  more  reasons  of  a  similar  kind. 

It  is  difficult  to  work  on  the  moral  feelings  of  a  child,  as  long  as  it  moves  in  a 
polygamist' s  family.  The  only  remark  I  heard  among  the  Damaras  in  favour  of  poly- 
gamy was,  that  they  get  influence  by  marrying  into  ever  so  many  families,  and  in 
having  many  wives  they  would  have  a  large  progeny. 

42.  In  Damaraland  polygamy  has  diminished  among  those  who  embraced  Christianity. 

43.  If  she  does  not  get  married  at  all,  there  is  only  one  alternative,  and  that  is  to 
become  a  prostitute. 

45.  There  are  instances  in  the  chieftainship,  both  among  Hottentot  and  Bantu. 

47.  Only  where  such  customs  are  not  immoral,  and  where  they  are  just  and  fair.  In 
every  other  respect  our  laws  should  be  enforced. 

49.  Our  regulations, 

50.  No  other  but  written. 

51.  Our  mode. 

52.  No. 


LAND  TENUEE. 

1.  My  experience  is  practically  confined  to  great  Namaqualand  and  Damaraland. 

Among  the  Hottentots,  as  weU  as  among  the  Damaras  (Herero),  as  a  standing 
rule  every  individual  belonging  to  the  same  tribe  has  the  right  of  soil  and  water. 
No  chief  can  interfere,  or,  for  instance,  take  a  piece  of  ground,  or  a  fountain  occupied 
by  one  of  his  subjects,  and  appropriate  it  to  nimself.  If  a  Khoikhoi  (Namaqua) 
has  dug  a  well,  he  has  the  sole  right  to  it ;  every  other  new  corner  mvist  have  his 
permission  to  make  use  of  that  well  for  his  cattle.  It  is  sheer  kindness  of  a  Hottentoi 
if  he  does  not  every  time  quarrel  if  a  stranger  is  allowed  to  make  use  of  his  well. 
A  Damara  will  very  jealously  guard  his  own  private  rights,  and  if  not  asked  every 
time  is  sure  to  make  a  disturbance  about  the  matter.  Open  waters,  strong 
fountains,  and  vleys,  with  large  sheets  of  water  after  heavy  rains,  are  less  disputed, 
and  never  if  there  is  any  abimdance. 

This  law  and  right  of  the  native  has  been  constantly  overlooked  by  tradsrs, 
who,  considering  themselves  a  superior  race  of  men,  disregard  altogether  the  rights 
and  claims  of  natives.  I  know  instances  where  a  trader  coolly  allowed  his  people  to 
tear  away  the  hakis-thom  fence  (aceacia  d^tineati)  and  allow  hia  oxen  to  rush  into 
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ihe  well  or  gwrfwater,  and  make  a  pool  of  mud  of  it.  This  is  most  provoking  where 
a  native,  sometimes  without  a  spade,  under  a  scorching  sun,  has  to  dig  a  weU,  using 
a  gemsbuck  horn  in  place  of  a  spade,  or  his  own  milk  dish  in  place  of  a  bucket.  This 
is  the  reason  that  the  natives  in  Great  Namaqualand  now,  to  annoy  a  trader,  force 
a  license  for  water  even  at  rivers  and  large  fountains  or  ponds.  Willem  Christian 
Naughab,  of  the  Bondelzwart  Namaquas,  demands  every  yeai*  from  every  traveller 
or  trader  a  license  of  £4  for  the  use  of  grass  and  water.  He,  however,  or  any  other 
Hottentot  chief  has  no  right  to  impose  a  tax  on  grass  or  water  upon  any  of  his 
subjects.  Missionaries,  who  identify  themselves  through  their  work  with  the  in- 
terest of  the  tribe,  enjoy  the  same  privileges,  and  so  do  their  children.  My  father 
had  been  a  missionary  among  the  Amas  or  Bethany  and  the  (Hai)  khauas  or  Bersheba 
people.  The  latter  station  was  founded  by  him.  in  November,  1872,  I  came  to  Tses,  a 
fountain  in  the  Bersheba  territory.  A  lot  of  Veldschoendrager  Namaquas  lay  there. 
They  prevented  me  from  using  the  water  unless  I  paid  a  license.  I  told  them  that  I 
had  a  greater  right  to  this  water  than  they  had,  for  my  father  was  the  founder  of 
Berseba.  They  immediately  dropped  their  demands,  and  asked  to  be  excused,  and 
begged  of  me  not  to  feel  offendecl.  In  1874,  I  came  to  Bethany,  to  David  Christian. 
The  veldt  was  in  an  excellent  condition,  and  I  asked  the  chief  the  lease  of  a  certiain 
fountain.  He  most  generously  said :  *'  No,  I  cannot  lease  to  you  a  place,  for  you  are 
a  child  of  the  soil.  Your  father  has  been  my  missionary.  Go  and  look  at  Goals, 
and  if  you  and  my  son  Ruben  can  agree  together,  I  have  no  objection  to  your  staying 
there ;  if  not,  you  can  look  for  some  other  place.  But  payment  I  can  not  accept."  And 
when  I  made  him  a  present  afterwards,  he  first  asked  me  whether  I  intended  to  pay 
him  for  grass  and  water. 

The  Hottentots  originally  were  not  an  agricultural  people  ;  but  since  they  came 
in  contact  with  civilisation  they  have,  at  mission  stations,  cultivated  gardens.  Here 
the  first  comer  maintained  always  the  rights  to  the  soil  cultivated,  which  was 
generally  fenced  in.  It  was  considered  his  property ;  but  he  could  not  sell  it  with- 
out the  permission  of  the  chief  and  councillors,  and  in  this  instance  he  would  have 
to  give  a  part  of  the  money  to  the  chief  and  influential  men.  On  the  whole  the 
Hottentots  are  strongly  opi)osed  to  selling  land ;  but  the  Bondelzwart  lately  have  sold 
larger  tracts  to  Messrs.  Duncan  and  Hill  (Groendoom  or  Amkhus),  and  to  a  certain 
Rittman.  Captain  Sinclair  maintains  that  he  has  bought  the  Angra  Pequina  territory, 
while  again  missionaries  and  the  late  Commissioner,  W.  C.  Palgrave,  deny  it,  and  say 
that  he  has  it  only  on  lease.  Traders  are  allowed  to  stay  at  certain  places,  provided 
they  pay  a  licens^,  which  varies  among  the  various  tribes.  Thus  Duncan  stays  at 
Haruchas,  Ouob  River,  and  has  there  his  headquarters ;  Captain  Sinclair  at  Khuias 
(Koyas)  Hite  at  Gui  Ganabis,  Rautenbach,  in  Dirk  Philander*s  territory  at  Goburus, 
and  Fisher  at  Bersheba. 

Stealing  of  live-stock  does  not  occur,  as  a  ndo,  among  the  Hottentots,  imless  in 
war-time,  and  by  a  liungiy  and  staiviug  BugLman.  It  very  rarely  occurs  that  a 
respectable  Namaqua  appropriates  to  himself  the  live-stock  of  another  by  thieving. 
Among  the  Hereros  the  rights  granted  to  white  people  have  never  been  observed 
by  the  chiefs ;  as  to  water  and  grass,  traders  pay  or  do  not  pay,  just  as  it  suits  the 
chief's  whimsical  notions.     The  same  as  to  houses  built  and  gardens  cultivated. 

2.  Rivers,  mountains,  and  certain  fountains  and  vleys  mark  the  boundaries.  The 
Bondelzwarts  have  lately  commenced  to  mark  their  boundaries  with  beacons ;  but 
when  I  erected  beacons  for  the  purpose  of  surveying  the  country  in  order  to  construct 
a  map,  my  beacons  very  soon  were  destroyed,  because  they  feared  that  I  was  erecting 
these  beacons  by  order  of  the  British  Government,  and  that  the  English  Government 
then  would  claim  the  country. 

3.  Tribal  \)  oundaries  were  generally  respected,  and  encroachments  not  allowed.  K  a 
tribe  has  to  trek  into  the  territory  of  the  other,  they  must  ask  permission.  If  such 
permission  was  granted,  that  tribe  had  to  pay  to  the  paramount  chief  a  heifer  annually 
in  acknowledgement  of  his  supremacy. 

4.  When  the  father  of  the  writer  established  Bersheba  in  1850,  Oasib,  the  paramount 
chief  of  Great  Namaqualand,  demanded  a  heifer,  and  gave  the  place  to  Paul  Goliath, 
the  chief  of  the  Khauas  only  as  a  loan.  In  the  same  way  Rehohoih  was  ceded  to 
Abram  Zwartboy  by  Oasib,  and  the  last  heifer  was  paid  by  Zwartboy  in  1861  at 
Haris,  and  immediately  afterwards  sold  to  a  trader. 

The  Amas  (or  Amaquas  of  the  Cape  Records)  trekked  to  the  north,  and  David 
Christian  told  me  that  his  father,  in  1815,  bought  Bethany  and  territory  from  the 
then  paramount  chief  of  Groat  Namaqualand,  Gameb,  father  of  Oasib,  for  axes,  spears, 
brassware,  buckets,  &c.  It  is  also  said,  that  when  the  Xosa  Kafirs  encroached  on  the 
Hottentot  territory  in  the  east,  they  fought  a  battle  of  three  days,  and  that  the 
Hottentots  defeated  the  Kafirs.  Then  the  Kafirs  bought  the  Amatolas  for  spears,  axes, 
arm-rings,  &c.,  from  the  Hottentots. 

5.  Yes.  For  instance,  the  Damaras  encroaching  on  Hottentot  territory  in  the  north, 
and  the  Khosa  in  the  east,  and  that  before  they  came  in  contact  with  our  Government. 
There  are  also  traditions  among  the  Namaquas,  which  show  that  one  tribe  encroached 
upon  the  territory  of  the  other. 
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6.  It  ought  to  work  woU.  "WHte  people  generally  become  afterwards  the  purchasers, 
and  that  not  always  in  an  honest  manner.  The  Griquas  have  been  ruined  through 
drink. 

7.  But  it  is  much  better  that  if  the  native,  as  an  indejiendent  man,  does  not  care  to 
work  the  soil,  the  European  bliouLl  buy  the  ground,  and  thus  give  to  the  native,  as  a 
labourer,  work  and  a  living.  Naturally  they  become  residents,  i,e. :  For  instance 
(Schietfontein,  Ebenezer).  There  can  bo  no  inconvenience  ;  industrious  natives  and 
coloured  people  are  quite  ablo  to  hold  their  own  against  the  Bo-caUed  encroachments 
of  the  wlute  man.  The  Bastard  Hottentots  (the  family  of  the  Boks  and  Van  Wyk'a 
on  the  Northern  Border)  prove  this  sufficiently. 

9.  Yes.  It  makes  them  take  an  interest  in  the  improvement  of  the  soil,  it  being 
their  own  property.  And  if  they  are  too  lazy  to  work  the  estate,  then  they  should 
learn  the  lesson  that  every  white  man  has  to  learn,  f.^.,  that  the  property  has  to 
change  hands. 

10.  Most  decidedly,  if,  with  such  townships,  workshops  for  various  trades  could  be 
established. 

11.  Yes. 

12.  They  hiay  manage  their  own  affairs  as  far  as  their  laws  are  not  against  the 
natural  laws  of  ethics  and  inoraln,  and  tond  to  the  advancement  of  the  people.  White 
people  should  always  form  the  municipal  board,  perhaps  one  or  two  members  of  the 
native  community  may  bo  allowed,  but  the  proportion  of  white  members  to  coloured 
members  should  bo  three  to  one.  All  criminal  matters  should  be  settled  by  the 
English  niuglstrato  or  court. 

13.  Pay  the  chiefs  an  annuity  or  two  or  three  large  farms ;  make  them  responsible 
as  overseers  of  tho  tribe ;  givo  them  appointments  as  field-comet  or  justice  of  the 
peace. 

14.  No ;  I  would  let  a  native  do  with  his  property  what  he  pleases  to  do ;  if  he  may 
not  sell  it,  ho  will  not  look  at  it  as  his  own,  and  if  he  is  naturally  a  lazy  fellow,  the 
gi'ound  would  be  better  in  the  hands  of  an  industrious  man. 

18.  It  depends  upon  what  he  requires  the  ground  for  ;if  for  pasturage,  from  500  to 
1,000  acres  ;  if  for  agricultural  purposes,  much  less.  Tho  best  is  to  give  a  native  a 
chance  in  granting  liim  a  ftmn  of  about  2,000  or  3,000  acres,  as  any  other  white 
farmer  may  have.  And  if  he  its  fool  enough  to  squander  away  his  f ana,  let  him  suffer 
for  it,  by  becoming  a  common  labourer. 

19.  Certainly. 

20.  If  property  bo  granted  under  resti'iction,  then  certainly,  if  a  native  proves  to  be 
an  industriou.s  man,  and  improves  his  fann  by  buildings  and  cultivation  of  ground, 
the  rt'stiictiuiiH  sliould  be  removed;  he  surely  will  see  in  it  an  encouragement. 

21.  No  extra  oifioo  of  title  deeds  for  natives  if  there  are  no  restrictions,  but  if  there 
are,  then  tliero  slioidd  be  a  separate  department. 

22.  Ye-s,  boeauso  the  son  must  bo  sui)X)osed  to  have  made  some  progress  in  civiliaa- 
tion. 

23.  I  do  not  know  of  any  cases,  but  if  there  were,  it  is  on  accoxmt  of  the  trouble  of 
formalities  and  expenses  in  connection  therewith,  which  the  native  is  not  accustomed 
to  and  cannot  understand. 

24.  Certainly,  but  no  reduction  should  bo  made;  by  paying  for  a  thing  the  native 
values  it  the  more.     He  must,  in  this  resx)ect,  be  put  on  the  same  footing  with  a 

white  man. 

25.  In  the  ease  of  tho  mission  station  of  Ebenezer,  on  the  banks  of  the  Olifanfs 
IJiver,  and  in  Koniajzfj^as  and  Steiukopf,  it  was  not  a  success.  The  natives  become 
idlers,  and  i)ruhibite(l  whites  who  lived  with  their  permission  on  the  place,  to  sow 
and  2»lougli.  Such  places  become  the  asylum  of  vagrants  and  rascals.  When  the 
missionaries  take  advantage  of  such  a  place,  the}',  imder  the  name  of  their  children, 
carry  on  shoj)  business,  and  get  natives  indebted  to  them,  thus  exercising  a  consider- 
able induenee  over  them. 

2G.  If  possible  by  long  leases.    Yes,  he  shoidd  receive  compensation  for  the  buildiogi} 

&c.,  and  improvements,  as  long  as  the  land  is  not  his  cwti. 

Natives  who  have  shown  that  they  are  able  to  manage  a  farm  should  become 
proprietors. 

27.  Yes,  if  that  machinery  consists  of  a  commission  for  the  time  being.  But  with 
regard  to   title-deeds,  tlio  native  shoidd  not  have  a  separate  title-deed  office. 

28.  As  long  as  there  are  no  wliites  in  the  native  territory  there  may  be  a  court  for 
that  purpose,  but  as  soon  also  whites  liave  acquired  property,  it  is  necessaiy  that 
matters  should  be  settled  by  the  general  courts  of  the  Colony. 
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1.  The  general  system  of  government  is  patriarchal.  Among  the  Bantu  the  chief  is  a 
despot  and  tyrant ;  if  he  wishes  to  carry  out  a  plan,  in  almost  no  instance  would  he  be 
opposed  by  his  councillors.  He  will  do  anything  imless  he  fears  revenge  from  some 
one  more  daring  than  himself.  The  reason  that  a  Kafii*  chief  listens,  or  pretends  to 
listen,  to  councillors  is  fear  and  nothing  else,  disguised  under  the  doak  of  justice  and 
mercy. 

Quite  different  it  is  among  all  the  Khoi-khoi  tribes.  There  the  patriarchal  rule 
is  constitutional.  A  chief  can  only,  with  the  consent  of  his  coimcillors,  cany  out 
measures.  The  chieftainship  can  even  be  taken  from  him  if  he  proves  himself  unfit 
for  his  position.  Such  alterations  take  place  without  bloodshed,  while  among  the 
Bantus  originally,  and  now  still  (Ovampoland  Betyuana  of  Lake  Nagami)  a  chief 
who  came  into  power  kills  his  relations.  No  Hottentot  chief  coming  into  power  has 
ever  been  known  to  kill  his  nearest  relations. 

2.  Among  the  Hottentots,  so-called  under-captains  or  councillors  {nagama  goa  aoh, 
literally  lower  standing  chiefs)  or  the  rulers  at  the  various  kraals.  They  are  appointed 
by  the  chief,  and  that  generally  at  the  gathering  called  together  by  the  chief. 
Cases  which  they  cannot  make  out,  or  where  the  defendant  appeals  are  referred  to 
the  chief,  who  first  will  refer  it  back  to  the  councillors  and  under-captains  of  his 
own  place  or  kraal. 

3.  The  councillors  cannot  sentence  a  man  to  death  unless  the  chief  corroborates  the 
sentence.  There  is  more  in  the  Hottentot  system  or  custom  of  governing  a  community 
similar  to  ours  than  to  the  Bantu.  This  is,  for  instance,  clearly  shown  in  Little 
Namaqualand,  where  at  the  copper  mines  the  Namaquas  adapt  themselves  well  to 
our  system. 

4.  There  are  certain  rules,  according  to  which  the  chief  can  order  his  people  to  give 
rest  to  a  grazing  ground,  and  to  remove  to  a  so-caUed  outljdng  post.  Since  the 
Rinderpent  appeared  in  Great  Namaqualand,  the  Hottentot  chiefs  have,  with  greater 
energy  than  our  Colonial  Government,  suppressed  its  spread,  and  succeeded  in  getting 
Great  Namaqualand  quite  clear  of  it,  while  in  Damaraland  it  continually  breaks  out. 
Li  the  same  manner  among  the  Bondelzwart,  the  people  of  David  Christian,  Bethany, 
and  others,  the  chief  calls  on  the  whole  conununity  to  construct  a  road,  to  dean  a 
fotintain,  and  build  water-furrows,  or  to  send  men  to  make  bricks  for  a  school  or 
church  building. 

5.  The  people  in  all  instances  which  came  to  my  knowledge  obeyed  the  call  of  the 
chief. 

6.  No ;  none  whatosever.  It  has  been  once  tried  among  the  Bondelzwart,  evidently 
by  the  advice  of  Timotheus  Sneewe,  the  under-captain,  who  wanted  to  imitate  coloniid 
customs,  but  the  majority  of  the  people  were  against  it,  and  nothing  came  of  it.  I 
know  that  the  Bondelz  warts  ridiculed  the  idea  of  a  hut-tax  and  found  it  unreasonable. 

7.  The  natives  are  too  much  in  this  Colony  in  the  hands  and  under  the  influence  of 
shopkeepers  and  canteen-keepers.  Very  few  have  a  political  opinion  of  their  own. 
No  native  in  this  Colony  should  be  allowed  to  vote,  imless  he  can  read  and  writer  and 
can  prove  that  he  is  a  constant  subscriber  and  reader  of  some  newspaper. 

8.  What  the  native  wants  in  this  Colony  is  a  Government  who  will  g^ve  him  right  in 
every  instance  against  a  white  man.  Only  wealthy  natives  and  coloured  people  will 
rather  be  on  the  side  of  the  white  people. 

9.  Native  municipal  councillors  and  divisional  counciUors  may  be  admitted,  but 
without  vote. 

10.  Always  left  to  Europeans. 

11.  I  have  no  experience  of  the  Kafirs,  but,  judging  savages  like  the  Damaras  and 
Hottentots,  I  would  emphatically  say  no  self-government  and  parliamentary  francbise, 
as  they  are  not  fit  for  it  yet. 

If  franchise  must  be  given,  let  the  natives  ask  for  it,  and  base  their  daims  on 
sound  arguments,  by  whicn  they  dearly  prove  that  they  understand  the  reisponcdbilities 
they  enter  upon. 

12.  Certainly  not. 

13.  No.  The  Ceylon  system  does  well  for  the  Singhalese ;  but  they  are  people  at 
higher  attainments  and  more  advanced  in  civilisation. 

14.  Not  as  soon  as  it  is  a  case  between  native  and  white  man ;  and  also,  if  between 
natives,  not  between  relation  and  stranger. 

15.  Have  a  council  consisting  of  white  residents,  with  native  assessors  without  vote. 

16.  Should  be  entirely  under  the  supervision  of  the  missionary,  teacher,  and  magis- 
trate, and  ruled  by  the  School-Inspector  and  Superintendent-General  of  Education. 

18.  If  we  mean  to  civilise  the  natives,  we  must  enforce  order  and  regularity,  and  natur- 
ally the  round  Kafir  hut  cannot  find  place  alongside  of  the  square  or  oblong  white 
man's  house.  There  should  be  an  mterdict  against  the  round  hut.  It  certainly 
breeds  vermin. 

19.  The  house-tax  should  be  at  the  conunencement  as  low  as  possiblei  and  the  hut- 
tax  should  be  higher  than  the  house-tax. 


Bkpum  to 
Qumnovf. 

21.  There  should  be  an  institutioli  for  prizes  to  naliTes  who  biiild  decent  houses. 

22.  I  do  not  know.     But  I  think  agricultiiral  shows  would  give  an  impulse  to  the 
native  to  apply  himself  more  to  the  culture  of  soil. 

^.  The  sale  of  spirituous  liquors  should  be  entirely  prohibited.     And  the  man  who, 

tfe&s  Hqiior  to  a  native  should  pay  at  least  a  fine  of  £500,  and  the  double  amomit,  &c. 
in  the  second  case,  or  eventually  be  punished  with  imprisonment.  £vm  not  at 
muck  (M  a  hottU  of  hquor  should  he  allowed  to  he  given  09  a  present, 

THB0PHILU8  HAHN. 


Letter  from  the  Rev.  A.  Kropf,  Dohne   Mission  Station. 

Sutterheim,  October  6th,  1881. 

Sir  J.  D.  Barry,  Kt.  President  Native  Laws  and  Customs  Commission. 

Sm, — ^Ab  you  evinced  such  great  interest  in  the  Kafir  customs,  I  beg  leave  to  enclose 
HSy  views  on  "ukulobola'*  in  a  printed  form.  Though  it  has  been  written  many  yean 
ago,  all  the  objections  of  my  opponents  have  not  shaken  my  conviction  ;  though  it  might 
take  another  form,  the  substance  remains,  and  is  fortified  by  other  arguments  wludi 
^piittaated  from  3ir  Henry  Maine  in  the  Athenaum  of  1873  on  property  rights  of  women. 
Tour  Lordship  will  excuse  if  I,  as  a  German,  have  not  properly  expressed  myself  in  English 
As  to  the  customs  in  use  among  the  Gaikas  before  the  rebellion,  allow  me  to  state : — 
The  custom  of  "  isinyono**  originated  among  the  Gaikas,  but  by  whom,  is  not  known.  1 
It  is  a  pastime.  When  an  "  Isinyono  "  is  to  take  place,  every  married  woman  at  the  kraal  goee 
to  her  friends  or  relations  to  beg  for  half-a-crown,  and  then  the  money  thus  collected  is  spent 
in  procuring  bottles  of  brandy.  This  collection  of  half-crowns  takes  place  at  different  knals 
at  the  same  time ;  but  the  brandy  then  bought  is  dnmk  at  different  times.  The  number  of 
people  who  collect  together  at  the  **  isinyono  "  is  as  large  as  that  which  usually  attends  Kafir 
weddings.  Every  old  man  totter  along  to  these  meetings,  where  brandy  is  in  abundance. 
The  men  sit  togetiker  near  the  cattle  kraals,  and  the  women  are  placed  there  in  some  prominent 
pla^  where  they  can  be  plainly  seen  by  the  men,  when  they  go  towards  them  in  a  row, 
each  woman  having  a  bottle  in  each  hand,  singing  as  they  march  in  joyful  tunes,  becauiee 
<Hi  such  days  women  are  privileged  to  point  their  fingers  in  their  husbands'  faces,  which 
pointing  among  Kafirs  has  always  been  taken  as  an  insult.  The  married  woman,  before 
she  goes  to  her  friend  and  relative  to  beg  of  the  half-crown,   fiirst  be^  her  husband's 

£»rmission  to  go,  and  if  granted,  she  then  goes  to  her  friend  and  relative  who  had  no 
are  in  her  dowry,  and  that  person  is  then  boimd  to  give  her  some  money,  which  they  call 
**  isinyono,"  and  the  husband  gives  one  head  of  cattle  to  that  man  as  a  certificate  that  she 
il  no  longer  bought  and  has  the  privilege  of  pointing  her  finger  into  her  husband's  face. 

After  the  women  have  placed  the  bottles  of  brandy  before  the  men,  they  return  to  their 
tofmer  position.  They  generally  kill  four  or  five  sheep  at  this  grand  meeting.  The  women 
take  also  part  in  this  drmking. 

The  headman  of  the  kraal  where  this  meeting  takes  place  appoints  some  one  to  take 
4Way  the  sticks  from  eyeryone  that  comes  into  the  kraal,  for  fear  they  should  fight  during 
the  meeting,  and  if  anything  of  that  sort  happens,  the  headman  of  the  kraal  and  all  those 
that  t.<>ok  pp^  in  the  fight  are  fined  by  the  cluef  or  headman  of  the  location. 

The  only  man,  who  did  not  allow  this  custom  of  **  isinyono  "  to  be  exercised  in  any  of  his 
kraals,  was  Tyala  the  old  chief  cotincillor  of  Sandili  at  the  Bolo.  He  told  everybody  of  his 
Ipoation  that  this  custom  was  void,  and  that  if  they  liked  this  custom,  they  must  take  great 
caret  b^  not  to  have  it  in  any  of  his  kraals,  and  if  they  dared,  they  should  pay  a  fin^. 

The  custom  of  **  Guzuba  "  originated  in  the  Gaika  coimtry,  and  has  been  named  after  the 
ipan  Gumiba  who  was  a  shejperd.  One  day,  while  Guzuba  was  minding  his  master's  sheep, 
hi^  6|tep*daughter  brought  him  food  as  usually.  When  he  returned  home,  he  asked  his  wm 
why  she  sent  her  daughter  every  day,  and  not  bring  food  herself  sometimes,  knowing  that 
she  had  not  much  work  to  do  at  home.  It  so  happened  that  they  come  to  bad  words,  and 
(|hizttba  being  angry  ^ot  a  stick  and  applied  the  same  on  his  wife's  shoulders.  She  cried  as 
loud  as  she  could,  saymg,  **I  know  why  you  beat  me.  It  is  because  the  girl  is  your  wife,  arid 
jpu  do  not  want  me."  Prom  these  words  on  that  day  is  derived  the  custom  of  ''  Guzuba" 
They  say  Guzuba  has  committed  fornication  with  his  daughter,  so  all  the  g^ls  and  un- 
married women  are  defiled  by  that  one  vile  and  wicked  act,  which  they  say  he  has  committed.  Thej 
therefore  think  it  necessary  to  purify  themselves  by  saying  they  put  away  Guzuba.  Any  g^l 
or  unmarried  woman  who  does  not  take  part  in  this  custom  is  said  to  be  her  father's  wde. 

All  the  girls  go  to  their  fathers,  brothers,  friends,  or  any  other  relations  to  beg  some 
money  from  them,  and  if  a  girl  is  not  old  enough  to  beg  for  herself,  her  mother  does  it  for 
her.  By  this  money,  brandy  is  procured,  and  then  the  meeting  is  conducted  as  that  of  the 
**  isinyono."  The  only  slight  difference  is  in  the  words  of  the  song.  They  sing :  **  Guzuba  go 
oi,t,iwedon't  want  you,  we  have  purified  ourselves,  go  out  with  your  dogs."  Any  girl  who 
does  not  contribute  is  not  allowed  to  join  in  the  words  of  the  song^  and  the  other  gjrls'aie 
at  liberty  to  oaU  her  Guzuba's  wife  whenever  they  please.    Sometimes  this  mee^Hg  lasts 
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for  two  or  three  4ays.  X^aige  quantities  of  brandy  are  oonsumad,  aqd  one  maj  iiQ^giivP  u| 
what  frightful  state  they  are  found  when  visited  by  the  missionaiy  on  such  doiys.  At  (k^ 
end  of  these  meetings,  some  of  the  elder  men  make  speeches  to  encourage  meetings  of  ihi^ 
kind.     They  say  they  are  not  happy  without  discovering  such  new  customs  for  amusements. 

The  custom  of  *'  uswazi ''  obtained  chiefly  among  the  Gaikas.  A  stranger  arriving  afi  tb^ 
kraal  is  asked  to  ^ '  rota  uz  wazi  "or  '  *  rota  uswazi  loznii '  * — produce  the  rod  or  rod  of  the  place, 
lie  produces  any  sum  he  is  disposed  to  give,  and  then  in  his  turn  says  :  *  'rola  indawo  yokual^  " 
— ^produce  a  sleeping  place.  The  people  of  the  kraal  have  then  to  produce  an  equcd  amount 
of  money.  The  two  sums  are  devoted  to  the  purchase  of  brandy.  An  Englishman  once 
eluded  diis  tax  by  presenting  a  sovereign,  which,  as  the  people  were  not  able  to  double,  was 
returned  to  him. 

The  custom  of  ^ '  intlombe  yabaf  azi '  *  ( evening  party  of  women)  obtains  chiefly  among  squattqrs 
and  farm  servants.  It  is  so  called  on  account  of  the  part  taken  by  the  women  in  getting  it  up, 
and  the  privileges  said  to  be  allowed  them  during  its  continuauco.  The  women  in  a  giv^i 
locality  collect  money  from  their  husbands  and  friends.  They  name  the  kraal  at  which 
the  gathering  shall  take  place.  The  people  from  the  neighbouring  farms  are  invited  to 
partake  in  the  festivities.  The  proceedings  open  with  a  dance.  Sheep  and  goats  are 
slaughtered  and  brandy  purchased  with  tlio  money  collected  by  the  women.  Festivities  a^e 
kept  up  for  a  day  or  two,  according  to  means.  A  return  party  is  afterwards  given  by  the 
^ests^nvited  by  the  first,  in  which  they  strive  to  excel  in  profuseness  of  brandy  provided  by 
the  first  party. 

The  naming  of  f avoui'ite  oxen  or  cows  is  also  made  an  excuse  for  excessive  brandy-drink- 
ing. 

This  I  think  will  clearly  show  that  king-brandy  or  the  stuff  caUed  **  brandy  "  reigned 
supreme  over  the  Gaikas,  and  has  ruined  them,  and  will  ruin  many  more  natives,  as  the 
practice  of  giving  brandy  as  **  ibaso,"  or  present,  in  purchasing  goods,  is  maintained  in  the  shops 
of  many  native  locations. 

I  have,  &c., 

A.  KEOPF,  sen. 


^'U  K  U  L  0  B  0  L  A." 

BY  THE  EEV.  A.  KROPF. 

Wherever  the  Gospel  is  preached  among  heathen  nations,  and  souls  are  saved  by  the 

means  of  grace,  and  brought  into  the  folds  of  Christendom,   a  most  important  question 

arises,  namely  :  What  is  to  be  done  with  the  national  and  social  customs  of  the  converted 

people  ?  Are  ^ey  to  be  allowed,  and  to  what  extent,  or  are  they  to  be  abolished,  and  those 

who  still  practise  them  excluded  from  membership  of  the  Oliurch  ? 

The  rules  laid  down  by  the  first  German  (Lutheran)  missionaries  who  had  the  honour 
to  be  the  pioneers  in  India,  and  to  which  all  Lutheran  missionaries  adhere  to  this  day,  did 
not  aim  to  abolish  or  extirpate  all  national  and  social  customs  among  native  Christians,  or 
to  supplant  them  by  the  more  refined  customs  of  civilised  nations,  but  to  prune  and  to  sanctify 
them,  and  even  to  preserve  them  so  far  as  they  are  not  antagonistic  to  the  Word  oi  Gk>d. 

We  know  very  well  that  this  course  has  not  been  followed  by  aU  the  missionaries 
labouring  among  Kafirs.  Some  have  tried  to  uproot  such  customs,  in  which  effort  they  have 
hitherto  not  only  not  succeeded,  but,  I  am  afraid,  substituted  nothing  better,  perhaps  even 
have  destroyed  many  a  good  plant. 

If  my  memory  serves  me  right,  the  subject  of  **  ukulobola"  has  been  introduced  twice  into 
our  Conference,  but  we  came  to  no  satisfactory  result,  which  may  partly  be  attributed  to  ijiot 
having  carefully  enough  looked  at  the  history  and  original  signification  of  the  custom. 

From  the  earliest  age  of  history  **  ukulobola"  was  practised  among  aU  oriental  nations, 
and  in  their  migrations  towards  the  west  they  brought  it  even  to  Europe,  where  it  died  aumy 
after  the  new  wine  of  the  Spirit  of  God  had  thoroughly  fermented  in  tlie  disciples  of  Christ. 

Every  one  who  looks  with  a  single  eye  at  this  custom  must  confess  that  from  its  earliest 
practice,  as  recorded  in  Holy  Writ,  it  was  not  a  religious  but  a  civil  or  social  custom,  and 
that  if  you  like  to  call  it  an  evily  it  is  one  of  the  social  evils  which  we  find  among  all  nations 
coming  in  contact  with  Christianity,  and  which  we  have  patirntly  to  boar  or  to  reform  if 
there  is  anything  to  roiorm  in  it,  especially  in  the  transition  state  which  follows  the  introduc- 
tion of  the  Gospel  among  the  heathen. 

That  the  custom  of  **  ukulobola  "  in  its  original  signification  has  degenerated ;  and  that  at 
present  many  evils  are  connected  with  it,  I  am  the  last  man  in  the  world  to  deny,  but  I  leave 
it  to  those  who  are  more  intimately  acquainted  with  the  custom  to  show  up  the  dark  side  of 
the  picture. 

I  am  afraid  that  the  expensive  marriages  of  our  young  people  are  afar  greater  evil  and 
more  difficidt  to  be  brought  within  proper  bounds  than  **  liulobola." 

Those  that  contend  that  **  ukulobola  "  is  a  mere  buying  and  selling,  I  wish  to  refer  to  the 
Bible,  where  the  Hebrew  verb  Mohar  never  means  buying  or  selling  in  the  ordinary  sense  now 
commonly  accepted  among  us.  Its  primary  sense  is  that  sense  of  exchanging,  which  also  proved 
by  the  softened  form  Mur  and  the  hardened  Makar.    The  nearest  signification  of  this  word 
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18  given  by  (Jesenius :  uxorem  pretio  parentibus  soluto, — It  u  the  equkalmU  which  the  IrUr 
groom  gives  to  the  brtde'e  father  for  the  services  which  she  no  more  can  render  to  him^  hU  mnu^ 
render  to  her  husband. 

That  ''ukulobola"  is  not  buying  and  selling  can  also  be  proved  by  the  husband  having  no 
liberty  to  sell  his  wife  again,  which  he  can  do  with  bought  chattels. 

The  use  of  this  word  in  the  Old  Testament  is  restricted  to  this  transaction  only,  and 
cannot  be  used  in  any  other  connection,  just  as  it  is  in  Kafir,  where  it  is  alone  used  for 
marriageable  women. 

We  find  the  word  for  the  first  time  in  Genesis.,  xxxiv,  12,  which  the  English  BiUe 
renders :  **  Ask  me  never  so  much  dowry  and  gift.'*  It  is  here  connected  with  the  word 
Mathan,  The  first,  Mohar^  is  given  to  the  father,  and  the  second,  Mathan,  to  the  bride.  Also 
Genesis,  xxiv.,  53,  where  the  servant  of  Abraham  gives  to  Rebecca  jewels  of  silver  and  jewels 
of  gold  and  raiment,  but  to  the  brother  (mark  the  brother  stands  first)  and  the  mother 
precious  things. 

That  the  custom  of  ^*  ukulobola  "  became  at  that  time  consolidated,  we  infer  also  from 
Genesis,  xxix.,    7. 

The  daughter  was  of  valuable  service  to  the  father  in  the  house  or  in  the  field,  \fj 
minding  sheep,  &c.  By  giving  her  to  he  married,  he  lost  these  services ,  and  therefore  a  part  ojfim 
property  and  wealth,  which  had  to  be  redeemed  by  the  bridegroom  either  by  money,  predom 
things,  or  cattle,  or  by  serving  the  father-in-law  in  the  fields  like  Jacob,  or  as  a  warrior  like 
David,  1  Samuel,  xviii.,  25.  In  this  sense  the  customs  prevail  until  this  day  among  the 
Arabs,  the  Mohammedans  in  India,  the  Kurds,  Turcomans,  Circassians,  and  Elabyls,  the 
latter  giving  eight  pots  of  fat  and  thirty  hamels  for  a  girl.  The  Woguls  in  the  district  of 
Perm  in  the  Ural  Mountains  give  five  roubles  for  a  lean,  and  to  twenty-five  for  a  fat  girl 
The  Tahiers  in  Western  Africa  ask  "  ukulobola,"  but  the  parents  often  refuse  it  for  the  pur- 
pose of  claiming  the  children.  But  if  the  girl  has  the  courage  to  ask  for  and  to  accept  the 
**  ukulobola,"  then  the  issue  does  not  belong  to  the  parents. 

If  any  doubt  should  still  exist  about  the  meaning  of  the  word  Mohar  this  doubt  will  be 
removed  by  a  careful  study  of  Exodus,  xxii.,  15  and  16.  The  whole  paragraph  from  21 : 
18  to  22  :  17  speaks  of  the  indemnification  to  be  given  for  the  loss,  damage,  or  violation 
committed  to  anyone's  property,  and,  most  remarkably,  the  last  subject  coming  under  this 
rubric  is  the  daughter,  whose  violation  is  to  be  redeemed  according  to  the  sicfnification  of 
"  ukulobola"  which  we  have  ^iven  above.  In  this  passage  occur  the  noim  and  the  verb.  The 
violator  had  to  pay  the  "  ukulobola,"  even  if  the  father  refused  to  give  the  daughter  to  him. 
Here  we  see  that  the  ''ukulobola"  was  already  fixed,  and  Deut.  xxii.,  29,  mentions  only  the 
highest  "ukulobola"  in  such  a  case,  where  this  human  property  had  been  injured. 

From  the  foregoing  we  infer : — 

1 .  That  in  ancient  times  the  brother,  just  as  it  is  among  Kafirs,  had  a  nearer  right  of 
control  and  protection  over  his  sister  than  the  father.     Genesis,  xxiv.,  53,  and  xxxiv.,    13. 

2.  The  Mohar  GT  *'  akulobola"  is  never  mentioned  as  given  to  the  bride,  which  the  English 
word  dowry  will  infer,  but  to  the  father.  In  Deut.  it  is  said :  "  He  shall  give  to  the  damsel's 
father  fifty  shekels  of  silver." 

For  our  purpose  it  will  be  of  minor  importance  to  mention  that  Homer  in  his  lUadf 
Hymn  XI.,  241,  says  of  Iphidamus  :  "  The  unfortunate  far  away  from  his  consort,  far  away 
from  his  wife,  never  having  enjoyed  her  charms,  for  whom  ho  had  given  first  a  hundred  of 
bullocks,  and  further  promised  for  her  a  thousand  goats  and  the  same  number  of  sheep." 
Or  in  the  Odyssey,  where  Hephaistos  says :  "  Till  the  father  shall  give  me  back  all  bndal 
presents  which  I  have  given  him  for  the  girl,  the  dog-eyed." 

It  will  be  more  to  our  purpose  to  hear  of  this  custom  among  our  own  common  ancestors, 
the  Germans,  and  especially  the  Saxons,  and  how  the  Christian  Church  dealt  with  this 
custom. 

Though  the  German  woman,  as  Tacitus  says,  was  held  in  the  highest  respect  by  the 
man,  she  was  nevertheless  not  independent  like  him,  who,  weapons  in  hand,  fought  fw  his 
right  and  liberty.  The  unmarried  women  were  in  the  power  of  their  male  relatives,  called 
Schwertmagen,  who  had  to  defend  them,  and  who  enjoyed  and  received  as  an  equivalent  for 
this  defence  and  protection  the  indemnification  which  tho^e  had  to  pay  who  offended  the 
woman.  This  right,  analogous  to  the  Eoman  Manas,  was  exercsicd  by  the  father,  or  brother, 
or  guardian,  and  was  called  Mundwald,  i.e.,  advocation,  attorney,  or  guardianship.  As  the 
girl,  by  being  married,  was  tranferred  from  the  guardianship  of  the  father,  brother,  or 
other  male  relative,  to  the  guardianehip  of  the  husband,  the  marriage  could  only  be  con- 
cluded by  the  formal  public  transfer  of  the  bride  from  the  guardian  to  her  future  husband ; 
and  as  at  the  same  time  this  guardianship  was  looked  upon  as  a  complex  of  property  rights, 
on  account  of  those  moneys  that  fell  to  the  guardian  for  defending  and  protecting  the  woman, 
the  transfer  therefore  was  done  as  a  purchase, — mark,  not  of  the  woman,  but  of  the  guardianship, 
which  was  considered  to  be  a  property  right.  This  transfer  of  the  wife  to  the  future  husband 
was  executed  in  the  open  market  place,  and  marriage  was  legalised  by  paying  down  a  fixed  sum. 

In  later  times  mis  money  did  not  come  into  the  possession  of  the  guardian,  but  was 
settled  on  the  wife  as  a  dotalicium  (dowry)  as  provision  for  her  future  widowhood. 

In  the  course  of  the  Middle  Ages  this  purchase  of  guardian  rights  disappears,  and  there 
remain  till  this  day  only  certain  symbolical  actions,  as  the  giving  of  a  ring  or  money  by  the 
bridegroom  to  the  bride,  which  reminds  us  of  the  **  ukubolola"  of  our  ancestors. 

When  this  custom  fell  to  the  ground,  the  right  of  the  guardian  to  marry  his  protected 
against  her  own  will  fell  down  at  the  same  time. 
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The  "  ukubolola"  obtained  also  among  the  Pruczi  and  the  Sdavonians  who  inhabited  the 
eastern  part  of  Europe.  I  cannot  deny  myself  the  pleasure  of  reciting  the  touching  strains 
irhich  were  uttered  by  the  girl  after  the  **  ukubolola''  was  fixed  by  the  father.  She  called  all 
her  relatives  together  to  bewail  with  them  her  virginity.  **  Who,  who,  who  will  in  future 
make  the  bed  for  my  father  ;  who  will  wash  his  feet  ?  My  dear  little  dog,  my  dear  little  pig, 
irho  will  feed  you  in  future  ?  "  Then  she  was  led  to  the  fireplace,  and  here  she  proceeded 
by  saying :  "  My  dear  holy  fire,  who  will  in  future  supply  you  with  wood,  that  father  and 
mother  may  refresh  their  dying  limbs  by  your  heat  ?  Who  will  take  care  of  you  and  keep 
you  in  burning  ?  "  &c. 

I  ask  those  missionaries  who  were  bom  in  this  country,  and  are  raost  intimately  accpuainted 
with  this  custom,  if  they  do  not  recognise  in  these  sketches  features  similar  to  the  Kafir 
"  ukulobola  "  ?  And  further  I  ask  their  experience  if  the  women  till  this  day  do  not  attach 
^eat  honour  to  this  custom,  and  think  themselves  rather  degraded  by  being  given  away  with- 
out "lobola,"  according  to  the  old  true  maxim  :  *'  What  you  get  without  price,  you  will  not 
esteem  and  honour."     Is  it  not  among  a  people  a  pledge  of  "  nyamsisa.'' 

But"  here  arises  the  most  practical  question :  What  did  the  old  Church  do  with  this 
custom  ?  Did  it  propose  such  severe  measures  as  are  recommended  at  the  present  time, 
namely,  excommunication  ? 

In  the  New  Testament  nothing  is  said  directly  about  this  custom,  either  for  or  against 
it,  but  1  Cor.,  vii.,  36  to  40,  seems  to  me  to  contain  a  silent  acknowledgment  of  this  custom, 
where  the  apostle  ascribes  to  the  father  or  guardian  the  right,  or  better  mighty  to  dispose  of 
his  daughter.  That  Paul  leaves  the  will  of  the  girl  whoUy  out  of  account  cannot  surprise 
those  who  know  what  power  a  father  or  guardian  had  among  the  Jews  and  Greeks. 

In  the  penitentials  which  originated  in  the  old  British  Church  (the  first  dates  from  the 
year  450),  as  also  in  those  of  Anglo-Saxon  improvement  and  enlargement  (until  the  eighth 
century),  not  a  vestige  of  such  a  treatment  is  to  be  found,  though  these  penitentials  fix 
penitences  for  all  imaginable  sins  done  by  thoughts,  words,  or  works.  I  find  only  that  the 
"  ulnilobola''  was  limited  by  the  following  sentences : — 

(1.)  If  the  father  constrains  his  daughter  to  marry  against  her  will,  or  (2)  dissolves  a 
settled  engagement  without  the  consent  of  the  daughter,  he  is  to  be  put  under  church  dis- 
cipline. 

My  own  views  in  this  matter  are  the  following  : — 

(1 .)  Discourage  by  all  lawful  means  the  present  degenerated  practice  of  *'  ukulobola,"  but 
do  not  excommunicate  for  doing  it. 

(2.)  Let  the  same  be  done  here  as  in  Natal,  namely,  that  the  girl  declares  to  enter  the 
state  of  matrimony  by  her  own  consent  and  not  by  constraint  of  her  relations. 

(3.)  Accept  the  two  Canons  of  the  Old  Church.  (Our  Church  applies  these  Canons  in 
this  way,  that  the  father  has  a  right  to  say :  Tou  shall  not  marry  this  man ;  but  he  has  no 
right  to  say :  You  shall  marry  that  man.) 

(4.)  To  do  away  with  all  evil  consequences  of  the  present  **  ukidobola,"  let  us  petition 
Government  that  those  measures  which  Sir  George  Grey  shortly  before  his  departure  from 
this  Colony  wished  to  inaugurate,  viz.,  that  from  a  fixed  day  all  marriages  of  Kafirs  must  be 
contracted  before  and  registered  by  a  magistrate,  may  be  introduced  now  amoug  the  Kafir 
population  of  the  Colony,  and  henceforth  no  lawsuit  about  the  ifazi  may  be  recognised. 

Since  I  had  written  this  paper,  I  learned  that  a  remnant  of  **  ukulobola"  is  still  to  be  found 
In  Christian  Norway.  Before  the  bride  and  bridegroom  go  to  church,  the  attorney  of  the 
bride  tries  to  get  as  much  as  possible  from  the  bridegroom,  namely,  100  dollars  with  horse 
and  sledge,  by  praising  highly  the  beauty  of  the  bride ;  whereas  the  attorney  of  the  bride- 
groom tries  his  utmost  to  lower  this  sum  by  praising  the  bridegroom.  During  the  whole 
transaction  the  bride  has  to  be  present.  As  soon  as  it  is  finished,  the  marriage  ceremony 
commences. — Kafir  Expr en ^  August  4th,  1873. 
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I^UES  TO  dBCUULB  A|)jnt£9SED  TO   CQJBI'  VA^I^TRATES 
AND  RESIDENT  KAfilSTRATES  OF  NA1^¥X  DISTRICTS. 


QUKSTIOXS. 


By  IKf aU.  Kyth,  Ksq. ,  G.M.G. ,  €hlM  Mhgf8trftt6,  ttiansk^. 

iB«]^MpA>^,  1878. 


i.  iBritiflh  Be(»diaiiit  in  Fliig^land,  Xmnskai.    AppQmte4  l^  N^VfdBib^y  1869. 

a.  €hM  Magicfctttte,  fact  Chnqualaiad.    Appmuted  If^iyib*  l^^fi- 

3.  Was  stationed  on  tiie  Frontiber  wilillBt  4anriii|^  m  the  73i4  jBegiqieAt  f|ip|g  .1864  to 

1859.     My  oiffiaial  dutieB  sinoe  my  mppCHntskeiil  to  i^gaWid  Ij^vi^ TUiiivrflly  broug^it 

ibe  into  •contact  withaatiye  laivB  aod«ufltoia«.    J  was  i^  ifiNa^lfrc^  1897  j^  1869, 

and  saw  a  ^pood  deal  of  the  natiTias. 
i.  At  iAuB  station,  ''  Eahlambi,"  theoe  w  a  itmai^  tpx  ^  pbiff  inflgi^t^^atf^  ji^ko  for 

finance  derk,  both  in  fair  ordftr.    :One  wattle  ai^d  4Mib  <Gffiee,  \^  i^  .fJiB^  ?Wff^'  '^ 
:  .  A  suitable  building.    No  igaol.    AH  tilM  ltbo¥e  ore  the   pif;91^7  fd  tiljie  0OTenmi||||^. 

The  Clerk's  and  interpreter's  house  10  a  •qVMro  b«t.  jlPM  «?rp  J>x^?«^  P^fffte 
6.  Post  once  a  week  from  Ae  Gol^ocf,  pH  JSing  W-illMWi'^  TpiF»,  ftTWfff  ^^  Fridaya 

at  10  a.m.,  and  leaving  on  the  same  day  for  the  Colony  at  5  p.m.    F^f^  office  ajj^d 

telegraph  office  at  Butterworth,  distant  six  miles  from  Enhlambi. 

6.  50  X  90,  or  «a  4Mrea  i»ugh|y  x^  «4L^9P  ,flq|i|kis^  mi^es.  f  f)pj|l4jl|b^| ^faout  83, Oi^. 
Careful  census  waa  iaktik  in  11^7^.  l>ifM^  'Ol  Tip^f^i^ei  ^^^^^  Piiigpland,  whfsfe 
there  are  three  resident  magistrates-r^he  |^^^w<fk  ]^eaj»iT^  fvi^  od^  pnagistraj^; 

:Ud<I^ealirfMfemd:withl;W9BMgi0<9|itQi.  -,  . 

There  are  105  Fingo  headmen,  the  principal  of  whom  ^f^  Yri^mm,  Joan 
JKiipuiniai*  Wofoyte,  Owigoleo,  igiMBJia,  S>¥fk  Ifeapgo,  fi^  Qtyngo,  l7mboloi|ff, 
WjUliaiii  J)et»a8^  Ac. 

In  the  Idiiicrwft  Besearvia  »ae  Zigi4^  |3«aM(ai  ^^yUe,  &b^  V^p^i^'a  son, 
Ukmbi*  Itaki  Ocaleka,  fimth  Poawa,  and  Fi^igQea. 

In  jOoaic^kaland,  fMtmif  lhn^B«iii%  ^^m^  CkaA^^a;  $iiig^cUipi^wi^,.Siw^^  Stadt, 
( Qfdiekas. ;  Hhem,  John  Ldpimti,  Jon^ph  Nj^pj^U^,  lipg^qf .  , 

7.  The  Transkeian  laws  and  rggid^tii^tf  pso^MUne4  by  J^  'Eafittfiijfiif^r.  %ai  ^pTemor 
Md  Higk  (ihmjamA(mm!f  in  (Dotpber,  167-9,  agf^j^ow^^^rxi^  out  ^  if^  .<JMknct,  and  are 

vCbe  gv&do  to  All  magialrotofl.  O^rtfdn  qaaea  f^ve  4ej$i4^  i^  a^ccf»4wG^  .l»dt)L  native 
Ia1r0ji4)d  ottfltotxtfi,  In  eveiey  case  of  the  aJbi^PTe  Jdnid*  li^ir^e  Wiipd  upon  ft  e  ffftgwtratea 
the  necessity  argd  tfqippctanfle  of  oQWuMi^g  R  JH^F  of  ?^c^ve  :^efHiwP9^  if  ^▼^ 
fiaaaaiaUy  .alwt^  loUc^od  tbis  ooime. 

8.  There  are  but;  |«(W  Daaaa  0f  diapiitfid  jjrt«Wllftfffi»  ;^pi?0^gt^  ^o^lT  imP|Btr#M^>  court ; 
frequently  dowry  casea  «ro  bmHig^t  #<>r  iaafe4epMK|Kt* 

9.  Aioourt  of  ifiplbl  And  rt^^eir  feinn  ^e  ^^fAm^s^  io|  . r^fii^afit  ^pug^^tea.  ^ 
ahief  or  hdadniwi  Jtaa  t^  powar  !to  49{»4ie  mj  4a8|Mii  bi^t  1^  jire  ^poi]|gilKlrto  t&e 
fitgiatm(ta?a  cffioe* 

M.  JSw,  JawtM^mteenl^  ilBii  fedit^a.    Tbd  lifter  im  'C^  gpvp|(i  iimii^j  mi^gravated 

<)Maa  «l  laafllaiilt,  jt^e^  or  diagraoeM  mmbu^ 
11.  jAU^aaoAtoaanteaaedtolaiigjUi^ 


LatidooL  doimdt  Dfilpdt.    Tbi»B»faraho«lfp.tofpaMdio4gy^^ 

by  agaol0ra»deolutehlea,.andjaoBeplaAM>ll1i  Wr^t^bmr^    VJi^ria^oiciaooflt  about 

6d.  per  diem. 

MmiateBa  of  ffefltg^  tetsflkff  if  av«r,iri^  tbe  ^r^api^^mik    Tfc^  ^v^iervei^  facility 

far  40  iaing.    SKoagyt  by  {naikitig  4iip(^  .^fMm^ia  #94  fffcftfft^jfpjing  4wPVl^®»  ' 
fear  nothing  more  is  done  to  improve  the  prisoners  inpfqajjly,. 

13.  It  is  difficult  to  obtain  information  or  evidence,  more  particularly  faw^  Aembera 
of  the  accused  tribe  or  c^aaa.    A  Vin^  1^)1  f^ei4Hf  g^j^  ai;idai^  s^jifjifS^  a  JCafir.  .f^r 

14.  Beatitution  ia  itmeM  upon  rus  lar  aa  yoisibW;  N#xi9092Wi4  iif  4F<Ei)3r^  added. 
j£Hi0ididfii0rthtef  jba^eai^adaaijVT^  of  hia 
own,  more  imprisonment  is  added*                                                                     .  , 

Ir5.  Ko  oaaea  afe  tviad  by  iipy  ^^f  oiT  Jkei4niM>  . 

16.  IHiereiaftdithAee.mmte  «MctiaiA(  |D>1iie  (iJS^ReBl  jm^st  ^[iifi^m^    Their 

qualifications  are  small;  and  of  courae  tho^  4MiPltfirti  J^  J».^.      ^— -^  "-^     '• 


366  NATiyS  LAWS  ahd  custoics  oomkissiok. 

BsPLnss  TO 
QuaiTioxs. 

They  are  frequently  employed  by  the  natives  who  think  that  their  cases  are  bettered 
by  employing  a  wlute  m^oi  to  speak  for  them. 

17.  I  do  not  think  that  totives'  ot  ^svtoi^  ^1aEtti6i|s  liave  a  higher  character  than 
those  Christian  natives  who  live  elsewhere  in  the  district.  Mission  stations,  as  at 
present  established,  are  not  altogether  a  succoss.  Many  years  ago  they  were  a 
necessity,  where    people   who   had    been   smelt   out    could    run    to    for    safety, 

i'»  1  i  '^^^^  ^  those  days  the  missionary  exercised  a  large  political  influence.  It 
would  be  a  good  thing  if  the  residents  on  missicfn  stations  wiare  dispersed  is 
die  diflitarict,  and  that  &e  missionary  looked  uptn  the  whcde  district  as  his 
parish  instead  of  one  particular  place.  Cases  of  immorality  amongst  females  residing 
at  mission  stations  have  come  imder  my  notice,  but  not  more  so  than  from  other  parts 
of  the  district.  In  saying  the  above,  I  wish  to  state  that  the  spread  of  Christiamtyii 
most  eacnestiy  to  be  desired,  and  it  undoubtedly  has  the  same  good  affeots  amongst 
the  natives  as  amongst  us. 

:  Congregating  a  number  of  natives  at  mission  stations,  as  at  Butterworth,  Tsomo, 
and  ClarKebury,  is  not  to  be  desired,  nor  can  it  be  termed  altogether,  in  the  preaenl 
state  of  the  country,  a  success. 

18.  Natives  have  frequentiy  servants.  They  are  paid^by  cattie— one  cow  for  a  yearns 
service  with  food  generally.  Many  of  the  Fingoes  have  Gcaleka  and  Tembu  servants. 
There  are  but  few  cases  arising  from  these  engagements. 

19.  In  many  cases  the  buildmgs  at  trading  stations  are  substantial,  and  good  brick 
and  iron  roof.  Clothing,  ploughs,  calico,  prints,  tinware,  groceries,  and  patent 
medicines  are  sold,  also  blankets  and  red  ochre.  Cash  is  invariabfy  paid.  Wool, 
skins,  mealies,  Kafir  com,  and  tobacco  are  raised  and  sold  by  the  natives.    In  lingo- 

'  land,  wheat,  forage,  potatoes,  &c.,  are  also  raised. 

20.  '         No  natives  £at  I  know  of  are  directiy  engaged  in  trade,  except  in  transpori- 

riding.    Many  of  the  Fingoes  have  wagons. 

'  '  &ere  are  some  natives  who  are  working  as  wagonmakers. 

'M.  No. 

22.  No. 

^8.  From  the  headmen,  subject  to  the  approval  of  the  magistrate. 

'24.  At  present  their  garden  ground  is  practically  unlimited. 

25*. '  Each  wife  has  one  or  more  gardens. 

26.  When  the  man  leaves  the  location,  he  loses  his  right  to  any  garden  land  he  may 
'  ,  have  cultivated. 

27.  Ploughs  are  in  very  common  use.  There  are  2,730  ploughs  inFingolaad,  and  932 
in  the  Idutywa.  The  use  of  the  ploughs  has  lessened  the  work  of  the  women,  but  they 
have  to  clean  the  gardens,  whicn  entails  a  great  deal  of  labour. 

28.  Tea,  decidedly  so.  In  marriage  the  bride's  outfit  costs  sometimes  £40  or  £50. 
A  large  majority  of  the  Fingoes  constantly  wear  clothing,  and  all  do  when  they  visit 
the  office  or  proceed  to  the  Colony.     Some  of  the  Fingoes  have  good  square  houses 

'     '  dt  brick  or  stone,  bedsteads,  chairs,  tables,  &o. 

Some  of  the  young  men  play  cricket,  andYeltman  has  a  drum  and  fife  band. 
The  use  of  tea,  coffee,  and  bread  is  common  in  Fingoland.  The  knowledge  of  IgngliMli 
is  increasing.  There  are  529  wagons  in  Fingoland  and  the  Idutywa,  and  4  large 
number  of  natives  are  constantiy  employed  in  transport  riding,  &o. 

Divine  service  is  held  in  Fingoland  every  Sunaay  in  nearly  every  k)oatkm,  but, 
owine  to  the  late  war,  religion  has  not  progressed  much  lately. 
Native  Christians  are  buried  decently  in  coffins,  &c. 
M.    "     :   I  dp  not'tlnnk  that  the  ordinary  colonial  law  is  at  all  adapted  to  the  wants  of 
'  '  the  natives  of  this  district,  but  a  special  code  adopting  such  native  laws  and  eustoms 
as  are  in  accordance  with  humanity  and  justice.     The  present  Transkeiaa  laws  and 
^^ '  '' '  ''i^galatibns,  with  some  few  alterations,  and  intelligently  administoped,  work  well,  bnt 
they  want  more  codification,  so  that  they  may  be  better  understood  by  the  people,  and 
be  made  clearer  to  the  magistrate.    In  all  cases  juries  of  native  headmen  should  sit 
and  assist  the  magistrate.    The  more  the  natives  can  be  induced  to  take  an  inltolligent 
interest  in  the  administration  of  the  laws,  the  safer  and  better  the  whole  oountiy 
becomes. 

The  marriage  laws  in  force  here  are  ffood  and  suitable,  but  the  natives  do  not 
often  register  their  marriages.  The  native  Law  of  inheritance  is  good,  and  there-are 
few  cases  arising  from  it. 

The  land  tenure  may  be  improved  ^by  giving  an  individual  title  to  each  man 
'  4^8iring  it. 

:  30. ' '  Yes ;  but  my  services  have  never  been  applied  for. 

31.  Not  frequent,  except  amongst  some  of  the  heathen  Fingoes,  who  think  that  it 
*  adds  to  their  dignity  to  have  a  Kafir  wife,  and  when  they  have  accomplished  Uds 
'"  object  they  relapse  into  utter  barbarism*    Yeiy  rarely^  if  ever,  do  Kafirs  marry  Kngo 

women. 

32.  .  The  sale  of  brandy  to  natives  of  this  district  is  strictly  prohibited,  but  they  nil- 
dotibtedly  at  times  obtain  it  from  the  Colony.  The  men  like  it,  but  it  works  their  rau( 
"^      The  women  do  not  use  it. 


APPXNDIZ  D. — MSnOB  BT  TH01CA8  A.   KOfO,   B8Q.,  XfOAHAKWI,  TRAK8KII.  26T: 


BapuM  TO 

QUBITIOVI. 


8S.  Some  tew  years  back  the  use  of  red  clay  had  sensibly  diminished  in  Fi]i|;oIand, 

but  latterly  it  has  increased.   It  is  a  badge  of  heathenism,  and  is  used  as  suob. 

34.  I  do  not  think  that  trading  stations  should  be  concentrated  at  the  seat   of 

magistracy. 

36.  I  consider  that  if  a  special  code  of  laws  be  framed  and  promulgated,  that  Europeans 

•  resident  in  this  district  should  be  imder  them.  A  dual  system  of  laws  would  be  most 
inconvenient,  and  lead  to  confusion  and  dissatisfaction. 

36.  Native  doctors  do,  I  am  aware,  sometimes  sue  for  their  fees  in  magistrates'  courts. 
Some  of  them  have  a  considerable  knowledge  of  the  medicinal  value  of  herbs,  and 
are  successful  in  their  treatment  of  diseases.  Some  also  are  g  ood  bone-setters.  The 
usual  plan  adopted  appears  an  excellent  one, — no  cure  no  pay. 

37.  Cases  of  witchcraft  are  occasionally  brought  to  magistrates.  This  custom  is 
strictly  prohibited,  and  the  persons  concerned  are  severely  punished. 

38.  No  personal  knowledge  of  this  system. 

39.  When  Fingoland  was  settled  in  1865,  Sir  Walter  Currie  divided  the  country 
into  105  locations,  ranging  from  2,000  or  3,000  acres  to  10,000.  A  headman  was 
placed  in  charge  of  wese  different  locations,  and  the  land  held  in  common  by 
the  headman  and  the  people  of  the  location.  If  proper  headmen  are  appointed, 
and  they  are  well  looked  after,  the  plan  works  well.  The  time  has  now  arrived 
when  many  of  the  people  desire  to  hold  individual  titles,  and  this  should  be  granted 
them,  but  1  would  make  it  optional.  I  would  not  have  garden  lands  all  surveyed 
adjoining  each  other,  and  I  certainly  would  not  attempt  to  place  the  natives  in 
villages,  but  where  a  native  had  enclosed  his  lands  and  built,  there  he  should  have 
his  own  property,  amounting  to  ten  or  fourteen  acres,  and  a  title  granted  him.  All 
grazing  rights  eSiould,  as  at  present,  be  shared  in  common.  A  condition  should  be 
insert^  in  the  title  that  the  holder  ahouM  not  be  allowed  to  sell  at  any  time. 

MATT.  BLYTH, 

Chief  Magistrate, 

Transkei, 
Enhlambi,  Transkei,  September  22nd,  1881. 


By  Thomas  A.  King,  Esq.,  Resident  Magistrate,  Nqainakwe,  Transkei. 

1.  In  December,   1878. 

2.  None. 

3.  A  colonist  bom,  and  for]the  last  twenty-fiveyears  employednonebutnativelabourers. 
Daily  intercourse  with  natives. 

4.  Office,  a  good  stone  building  imder  iron,  with  two  small  rooms  attached  as  private 
offices.  Magistrate's  house  bmlt  partly  of  stone,  sods,  and  raw  bricks,  under  iron, 
in  bad  condition  ;  repairs  much  needed.  Clerk's  house  built  of  raw  brick  under 
thatch,  needs  repairs ;  gaol  built  of  stone  under  iron ;  all  buildings  being  GK>veimment 
property. 

5.  Bi-weekly  post  from  Eling  William's  Town,  and  one  from  Queen's  Town ;  telegraph 
office  at  Butterworth. 

6.  The  area  of  Nqamakwe  District  is  about  555  square  miles ;  the  population  about 
23,000  souls ;  no  chiefs,  only  headmen. 

7.  In  civil  cases,  by  its  nature.  If  it  is  one  arising  from  native  custom,  it  is  decided 
by  native  law ;  if  owerwise,  by  the  law  of  tiie  (^lony.  In  criminal  cases  by  the 
common  law  of  the  Colony;  in  all  oases  (except  of  a  trivial  nature)  the  magistrate 
is  assisted  by  a  jury  of  headmen,  whose  opinion  is  acted  upon  as  far  as  it  accords 
with  justice. 

8.  Several  cases  of  disputed  inheritance  have  been  brought  into  this  court,  in  which 
a  younger  brotiier  has  sued  the  eldest  son  for  a  portion  of  the  cattie  left  by  the 
deceased  father.  They  have  been  settied  according  to  native  law,  and  the  eldest  son 
has  to  hand  over  a  portion  of  the  cattie  to  his  younger  brother. 

In  dowry  oases  a  father  may  demand  as  many  (sattie  as  he  thinks  fit,  and  even 
after  alapse  of  ten  or  fifteen  years  he  has  the  right  to  claim  more  cattle  as  dowry.  If  at 
any  time  the  girl  returns  to  her  father's  kraa^  and  the  husband  demands  her  return 
home,  the  father  may  demand  a  beast  before  he  allows  the  wife  to  leave. 

In  cases  where  a  wife  leaves  her  home  through  constant  ill-treatment  by  her  hus- 
band, the  husband  in  such  a  case  forfeits  all  right  to  his  wife,  and  has  no  claim  for 
the  restoration  of  the  dowry. 
9.  A  court  of  first  instance.  Headmen  have  no  jurisdiction. 

10.  Fines  and  imprisonment ;  lashes  are  inflicted  only  in  serious  cases,  such  as  rape 
and  wholesale  theits. 

11.  Prisoners  are,  when    sentenced  for  six  months  and  more,  forwarded  to  East 
Ixmdon  Convict  Station ;  for  n  lesser  period  are  employed  in  repaixing.rbads  in  the 
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366  NATiys  LAWS  ahd  custoics  oomassioK. 

BBPLTZ8  TO 

QuaiTio.xs. 

They  are  frequently  employed  by  the  natives  who  think  that  their  cases  are  bettered 
by  employing  a  white  m^m  to  speak  for  them. 

17.  I  do  not  think  that  natives'  of  ^nissioi^  ^tktibIiB  liave  a  higher  character  than 
those  Christian  natives  who  live  elsewhere  in  the  district.  Mission  stations,  as  at 
present  established,  are  not  altogether  a  success.  Many  years  ago  they  were  a 
necessity,  where    people   who   had    been   smelt   out    could    run    to    for    safety, 

«'«  ii  tf^^  ^  those  days  the  missionary  exercised  a  large  political  influence.  It 
Would  be  a  good  thing  if  the  residents  on  mission  stations  were  dispersed-^ 
die  district,  and  that  me  missionary  looked  uptn  the  whcde  district  as  his 
parish  instead  of  one  particular  place.  Cases  of  immorality  amongst  females  residing 
at  mission  stations  have  come  imder  my  notice,  but  not  more  so  than  from  other  parts 
of  the  district.  In  saying  the  above,  I  wish  to  state  that  the  spread  of  ChristiamtyiB 
most  eacnestiy  to  be  desired,  And.  it  undoubtedly  has  the  same  good  e&ots  amongst 
the  natives  as  amongst  us. 

;  Congregating  a  number  of  natives  at  mission  stations,  as  at  Butterworth,  Tsomo, 
and  Clarkebury,  is  not  to  be  desired,  nor  can  it  be  termed  altogether,  in  the  present 
state  of  the  country,  a  success. 

18.  Native  have  frequentiy  Servants.  They  are  paidHbycatde— one  cow  for  a  yearns 
service  with  food  generally.  Many  of  the  Fmgoes  have  Gt»leka  and  Tembu  servants. 
There  are  but  few  cases  arising  from  these  engagements. 

19.  In  many  cases  the  buildings  at  trading  stations  are  substantial,  and  good  brick 
and  iron  roof.  Clothing,  ploughs,  calico,  prints,  tinware,  groceries,  and  patent 
medicines  are  sold,  also  blankets  and  red  ochre.  Cash  is  invariably  paid.  Wool, 
skins,  mealies,  Kafir  com,  and  tobacco  are  raised  and  sold  by  the  natives.    In  Fingo- 

'  land,  wheat,  forage,  potatoes,  &c.,  are  also  raised. 
201  No  natives  that  I  know  of  are  directiy  engaged  in  trade,  except  in  transport- 

riding.    Many  6f  the  Fingoes  have  wagons. 

&ere  are  some  natives  who  are  working  as  wagonmakers. 
'«.  No. 

22.  No. 

128.  From  tiie  headmen,  subject  to  the  approval  of  the  magistrate. 

24.  At  present  their  garden  ground  is  practically  unlimited. 

251 '  Eadi  wife  has  one  or  more  gardens. 

26.  When  the  man  leaves  the  location,  he  loses  his  right  to  any  garden  land  he  may 
'  .  have  cultivated. 

27.  Ploughs  are  in  very  common  use.  There  are  2,730  ploughs  inFingoland,  and  932 
in  the  Idutywa.  The  use  of  the  ploughs  has  lessened  the  work  of  the  women,  but  they 

"  have  to  dean  the  gardens,  whicn  entails  a  great  deal  of  labour. 

28.  Te§,  decidedly  so.  In  marriage  the  bride's  outfit  costs  sometimes  £40  or  £60. 
A  large  majority  of  the  Fingoes  oonstantiy  wear  dothing,  and  all  do  when  they  visit 
the  office  or  proceed  to  the  Colony.     Some  of  the  Fingoes  have  good  square  houses 

'  of  brick  or  stone,  bedsteads,  chairs,  tables,  &o. 

Some  of  the  young  men  play  cricket,  and  Yeltman  has  a  drum  and  fife  band. 
The  use  of  tea,  coffee,  and  bread  is  common  in  Fingoland.  The  knowledge  of  ISnglinh 
18  increasing.     There  are  529  wagons  in  Fingoland   and  the  Idutywa,  and  a  large 
'         numb^  of  natives  are  constantiy  employed  in  transport  riding,  &o. 

Divine  service  is  held  in  Fingoland  every  Sunday  in  nearly  every  location,  but, 
owine  to  the  late  war,  rdigion  has  not  progressed  much  lately. 
Native  Christians  are  buried  decently  in  coffins,  &c. 
M.  •'"■    ':   I  do  not  tinnk  that  the  ordinary  colonial  law  is  at  all  adapted  to  the  wants  of 
'  '  theiiatives  of  this  district,  but  a  spedal  code  adopting  such  native  laws  and  eustoms 
as  are  in  accordance  with  humanity  and  justice.    The  present  Transkeian  laws  and 
'it^gulations,  with  some  few  alterations,  and  intelligently  administoped,  work  well,  but 
they  want  more  codification,  so  that  they  may  be  better  understood  by  the  people,  and 
be  made  clearer  to  the  magistrate.    In  all  cases  juries  of  native  headmen  should  ait 
and  assist  the  magistrate.    The  more  the  natives  can  be  induced  to  take  an  intelligent 
interest  in  the  administration  of  the  laws,  the  safer  and  better  the  whole  oountiy 
becomes. 

The  marriage  laws  in  force  here  are  good  and  suitable,  but  the  natives  do  not 
often  register  their  marriages.  The  native  law  of  inheritance  is  good,  and  there-are 
few  cases  arising  from  it. 

The  land  tenure  may  be  improved  ^by  giving  an  individual  title  to  each  man 
i^siringit. 
30.''  Yes ;  but  my  services  have  nev»  been  applied  for. 

31.  Not  frequent,  except  amongst  some  of  the  heathen  Fingoes,  who  think  that  it 
,  '    adds  to  their  dignity  to  have  a  Kafir  wife,  and  when  ihey  have  accomplished  ikia 

object  they  relapse  into  utter  barbarism*    Yeiy  rarely^  if  ever,  do  Kafirs  many  Fingo 
women. 

32.  .  The  sale  of  brandy  to  natives  of  this  district  is  strictiy  prohibited,  but  they  mi* 
dotibtedly  at  times  obtain  it  from  the  Colony.  The  men  like  it,  but  it  works  their  nuQ 

"^      The  women  do  not  use  it. 
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APPBNDIX  D. — ^EXPLIBS  BT  TH01CA8  A.   KOlOf  BSQ.,  HQAXAKWB,  TRAK8KII.  267: 


BapuM  TO 

QUBlTIOVt. 


8S.  Some  few  years  back  the  use  of  red  clay  had  sensibly  diminished  in  Fiii|;oIand, 

but  latterly  it  has  increased.   It  is  a  badge  of  heathenism,  and  is  used  as  suob. 

34.  I  do  not  think  that  trading  stations  should  be  concentrated  at  the  seat   of 

magistracy. 

36.  I  consider  that  if  a  special  code  of  laws  be  framed  and  promulgated,  that  Europeans 

•  resident  in  this  district  should  be  imder  them.  A  dual  system  of  laws  would  be  most 
inconvenient,  and  lead  to  confusion  and  dissatisfaction. 

36.  Native  doctors  do,  I  am  aware,  sometimes  sue  for  their  fees  in  magistrates'  courts. 

Some  of  them  have  a  considerable  knowledge  of  the  medicinal  value  of  herbs,  and 
are  successful  in  their  treatment  of  diseases.  Some  also  are  g  ood  bone-setters.  The 
usual  plan  adopted  appears  an  excellent  one, — no  cure  no  pay. 

37^  Cases  of  witchcraft  are  occasionally  brought  to  magistrates.    This  custom  is 

strictly  prohibited,  and  the  persons  concerned  are  severely  punished. 

38.  No  personal  knowledge  of  this  system. 

39.  When  Fingoland  was  settled  in  1865,  Sir  Walter  Currie  divided  the  country 
into  105  locations,  ranging  from  2,000  or  3,000  acres  to  10,000.  A  headman  was 
placed  in  charge  of  l£ese  different  locations,  and  the  land  held  in  common  by 
the  headman  and  the  people  of  the  location.  If  proper  headmen  are  appointed, 
and  they  are  well  looked  after,  the  plan  works  well.  The  time  has  now  arrived 
when  many  of  the  people  desire  to  hold  individual  titles,  and  this  should  be  granted 
them,  but  1  would  make  it  optional.  I  would  not  have  garden  lands  all  surveyed 
adjoining  each  other,  and  I  certainly  would  not  attempt  to  place  the  natives  in 
viUages,  but  where  a  native  had  enclosed  his  lands  and  built,  there  he  should  have 
his  own  property,  amounting  to  ten  or  fourteen  acres,  and  a  title  granted  him.  All 
grazing  rights  ehould,  as  at  present,  be  shared  in  common.  A  condition  should  be 
msert^  in  the  title  that  the  holder  should  not  be  allowed  to  sell  at  any  time. 

MATT.  BLYTH, 

Chief  Magistrate, 

Transkei, 
Enhlambi,  Transkei,  September  22nd,  1881. 


By  Thomas  A.  King^  Esq.,  Resident  Magistrate,  Nqamakwe,  Transkei, 

1.  In  December,   1878. 

2.  None. 

3.  A  colonist  bom,  and  iorfiie  last  twenty-five  years  employednonebutnative  labourers. 
Daily  intercourse  with  natives. 

4.  Office,  a  good  stone  building  imder  iron,  with  two  small  rooms  attached  as  private 
offices.  Magistrate's  house  bmlt  partly  of  stone,  sods,  and  raw  bricks,  under  iron, 
in  bad  condition ;  repairs  much  needed.  Clerk's  house  built  of  raw  brick  under 
thatch,  needs  repairs ;  gaol  built  of  stone  under  iron ;  all  buildings  being  GK>veimment 
property. 

5.  Bi-weekly  post  from  Eling  William's  Town,  and  one  from  Queen's  Town ;  telegraph 
office  at  Butterworth. 

6.  The  area  of  Nqamakwe  District  is  about  555  square  miles ;  the  population  about 
23,000  souls ;  no  chiefa,  only  headmen. 

7.  In  civil  caaes,  by  its  nature.  If  it  is  one  arising  from  native  custom,  it  is  decided 
by  native  law ;  if  omerwise,  by  the  law  of  the  (^lony.  In  criminal  cases  by  the 
common  law  of  the  Colony;  in  all  oases  (except  of  a  trivial  nature)  the  magistrate 
is  assisted  by  a  jury  of  headmen,  whose  opinion  is  acted  upon  as  far  as  it  accords 
with  justice. 

8.  Several  cases  of  disputed  inheritance  have  been  brought  into  this  court,  in  which 
a  yoimger  brother  has  sued  the  eldest  son  for  a  portion  of  the  cattle  left  by  the 
deceased  father.  They  have  been  settled  according  to  native  law,  and  the  eldest  son 
has  to  hand  over  a  portion  of  the  cattle  to  his  younger  brother. 

In  dowry  oases  a  father  may  demand  as  many  (»ttle  as  he  thinks  fit,  and  even 
afteralapseof  ten  or  fifteen  years  he  has  the  right  to  claim  more  cattle  as  dowry.  If  at 
any  time  the  girl  returns  to  her  father's  kraa£  and  the  husband  demands  her  return 
home,  the  father  may  demand  a  beast  before  he  allows  the  wife  to  leave. 

Li  cases  where  a  wife  leaves  her  home  through  constant  ill-treatment  by  her  hus- 
band, the  husband  in  such  a  case  forfeits  all  right  to  his  wife,  and  has  no  claim  for 
the  restoration  of  the  dowry. 
9.  A  court  of  first  instance.  Headm^i  have  no  jurisdiction. 

10.  Fines  and  imprisonment ;  ladies  are  inflicted  oxJy  in  serious  cases,  such  as  rape 
and  wholesale  thefts. 

11.  Prisoners  are,  when    sentenced  for  six  months  and  more,  forwarded  to  East 
London  Convict  Station ;  for  n  lesser  period  are  employed  in  repairing  roads  in  the 


RCPLIKB  TO 

QuB8no:ffl. 

#li6fio6  ahd  puudnid  by  poHcMi^n.    Thcdr  food  oaoslite  diieAy  cxf  xuoalies,  with  i 

wcM^ily  mtion  of  iMat  stipptied  by  a  eontractor.    Tliej  reaei¥e  a  paslbrai  vieit  from  a 

satlftf  eMDgeiltol  erorf  ^^day. 
12.  Natives  do  not  incur  any  odium. 

IM4  If  any  i^noaniaiy  benefit  is  to  be  derived,  they  harrs  no  bMitalkm  in  inf  ormiag 

against  tbair  friends ;  as  a  ml^,  natives  do  not  aerec^  offencfefs. 
14.  To  a  certain  extent  restitution  is  adhered  to  ;  aad  when  a  tliief  is  nnaUe  to  make 

it,  ke  la  imptfiaened. 
li.  There  ave  no  chiefs  in  this  distriet,  only  headmen,  who  ate  not  allowed  to 

adjUdieate. 

16.  There  are  two  agents,  one  native  and  one  Buvopean,  the*  ftinadr  sKghtlj 
iKiquaiai^d  witb  eolonial  law,  the  latter  having  b«t  reoently  giren  hia  attention  & 
the  practice  erf  law.  Kie j  are  employed  in  most  of  the  seriotia  oHsihial  cases, 
but  are  not  regarded  with  much  favour  b j  the  people  generally. 

17,  Vh^ra  are  no  mission  stations  in  this  district,  althoii^  a  hurge  mumber  of  churdMs 
aad  seho^ls. 

iSi  NaitlveA  do  employ  e4eh  other  as  setrant^    and  are  paid  ehhet  ia  money  or 

•Qeok.  No  oasee  airiaiB^  out  of  those  engagements  have  efver  been  brmig^  before 
tide  eourt. 

19.  BiiildiaMfB  on  tracing  itations  ale  generally  oonstvoete^l  0^  either  biick  eir  iroa. 

Qoode  sold  by  traders  are  the  usual  kssortment  of  metahandise,  as  kept  by  the 
ehc^ke^ers  in  the  Oelony,  with  the  addition  of  red  day,  odire,  and  beada.  The 
goode  are  disposed  of  for  oash,  credit,  and  barter.  The  principal  produotions  are 
mealiieBy  Kafir  eoi^^  wheat,  wool,  sikins,  and  hideS)  and  a  limited  qumt^y  of  oat- 
hay. 

30.  ntem  aM  no  natit«e  tradexs,  but  a  few  meehaliialb  Wofelking  in  aervlca. 

21.  I  know  of  but  one  native  in  this  district  who  lends  money  at  interest,  or  who 
hires  stock  at  k  r^ntsil. 

22.  KwHi^ 

23.  Krofti  the  headmen. 

24.  G^den  ground  is  limited,  and  whf n  qiof^  ift  reqi^fi^  t^ey f|p^  to'iO^  >wi>#iai! 

25.  No  community  of  interest  in  gardens.  Each  head  of  a  family  has  his  or  her  own 
garden. 

26.  As  soon  as  an  owner  of  a  garden  leaves  the  district,  he  forfeits  all  right  to  his 
^uid. 

2!^.  IPlougbs  ist^  in  eotHmOtt  trte,  eonae^ttehtly  ^  worib  deMMhg'oli  wotMir  lessened 

materially. 

28.  There  is  a  growing  tendency  on  the  part  of  the  nativee  to  adot>f  European 
customs  in  dress,  houses,  furniture,  food,  utensjils,  religion,  and  eotieation.  In 
Qlusbntion  of  the  above,  I  may  state  that  upon  vising  some  of  i^e  ktiiide  of  people 
in  this  district  I  have  been  invited  to  partake  of  fteir  hospittfility,  and  fdund  that, 
"^ere  it  not  foSr  the  colour  of  the  occupants,  I  should  hare  ifhttded  myself  in  an 
Butopean  dwelling.  19ie  fot^d  placed  befote  me  was  of  the  beat»  ^e  drecia  of  the 
paopi^  was  both  c&an  and  neat,  and  the  houses  wet^  futnished  in  a  moat  datable 

29.  The  ordinal^  colonial  law  would  not  be  ^^^cable  in  this  district,  butl[  a  special 
dodo  shotild  be  fHuned  so  that  in,  all  tbtatu  bi  Fingblkxid  i^(^  Mdd^  lawir  %>uld  be 
administered. 

£1  teflerenoe  to  ttthitil^^,  it  #ould  Ibe  imjpbMfble  to  ett(mfi  the  m|dftiii^  ceremony 
^B  performed  in  churches. 

With  reg^  to  th^  law  of  inherittaise,  cholj  thiUEteh  of  thjd  tret  wife  should  be 
toiStled  to  th^  property  of  their  fkther,  uhl<^  ^ciMff  ikm^  by  the  *f^cfh«t,  who 
Atyifld  have  thd  right  (if  he  ^W  fit)  to  dispoito  df  the  ^petty  Vdon^x^  to^e  other 
kraals,  according  t6  th6  native  law  as  at  presettt  ^s(&g. 

80.  I  am  a  marriage  officer.  Up  to  the  present  jaj  eerviceal)Ave  not  been  iqppHed  for. 

$^  p^ed^cesBot  maiHed  e^verai  c6uplei»,  and  a  vdSbo/jA  of  tt^ed^  tnlliiia|g;|e8 16  kept  in 

81.  Intermarri&|(es  between  Kafite  and  Fing<yea  haVe  b^en  tnoie  flreqtijdnt  aixtce  the 
late  Qcaleka  and  Oaika  Wars. 

8!^.  Natives  of  this  district  aire  n0t  aSow^  to  purchaa^  brandVi  tnlMrjpefmission 

has  been  given  by  the  magitftrat^.  I  would  most  e^rongly  u^r^  wat  Hiis  wW  should 
hot  be  aboHshed. 

88.  X  consider  in  this  district  red  day  ie  diminishing,  and  thd^  niajovity  of  the  people 

ate  diressed  in  European  dothing. 

84.  I  do  not  think  it  advisable  that  ti-ading  stations  i^ot^d,  be  C0n6(ttitrat«d  at  the 
mag^istracy. 

85.  I  do  not  consider  that  Elirop^ane  teeid^t  in  this  di^itH^  diould  be  nn4or  the  s^e 
code  of  laws  as  the  natives  ;  but  would  reconmiend  that  Ihe  |ilttet  i^art  d^  d^use  2S  of 
the  Transkeian  regulations  should  be  adheired  to,  which  h^,  t^  to  me^t^fljuit/ Work^ 

M.  NktM a»6tdl8 Mi^ itii'pKfliAaA,  aiid fhd cade ff^d^dObfl  kuMMtffin^  t6  B!^  Uw. 
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97»  Complaints  are  oocaeionally  brought  to  this  office  by  natives,  that  they  have  been 

accused  of  witchcraft,  and  the  party  complained  against  is  punished  by  a  fine.  The 
practice  of  witchcraft  is  not  allowed  in  this  disfiiet,  and  if  attempted  by  any  in- 
dividual, he  is  severely'punished  by  fine  or  imprisonment. 

38.  I  have  had  no  opportunity  of  watching  the  progress  of  natives  to  whom  grants 

of  land  have  been  made, 

S9f  This  question  answered  by  the  preceding  one. 


By  Wm.  Girdwood,  Resident  Magistrate,  Tsomo,  Fingoland,    Transkei, 

BVUUTO 
QlTMTlOn. 

1.  My  appointment  dates  only  from  the  1st  July,  1881. 

2.  From  18th  May,  1872,  I  was  attached  to  Fingoland,  by  the  wish  of  the  people, 
and  by  the  pennission  of  Government,  as  medical  practitioner,  and  until  the  appoint- 
ment of  a  district  surgeon  at  Butterworth  acted  as  such,  my  medical  reports  being 
accepted  by  the  resident  magistrates  as  materially  assisting  the  ends  of  justice. 
Prior  to  this  I  held  an  official  position  as  minister  of  the  XT.  P.  Church  of  Scotland, 
having  been  licensed  in  February,  1861,  ordained  in  1862,  and  appointed  missionary 
to  Kreli's  Kafirs  in  May,  1867. 

8.  I  have  spent  fourteen  years  among  the   natives  of  the  Transkei ;  five  of  these 

among  the  Gcalekas,  and  nine  among  the  Fingocs.  My  sources  of  information  arise 
from  intercourse  with  the  people  in  their  own  homes,  as  well  as  from  the  prosecution 
of  my  duties  among  them,  having  been  called  on  frequently  to  investigate  cases  of 
supposed  witchcraft  for  legal  purposes. 

Since  my  appointment  I  have  not  yet  added  anything  to  my  previous  knowledge 
of  native  laws  and  customs. 
4,  Government  office  is  a  new  brick  building  with  stone  foimdation,  40  x  30,  with 

two  small  rooms  at  the  one  end,  and  covered  with  iron  roofing.  Gaol  is  built  of  stone, 
30  X  20,  under  iron,  with  five  cells  and  guardroom. 

House  for  resident  consists  of  four  separate  buildings : — One  room  of  sod,  rafters, 
6  ft.  4  inch,  above  the  floor,  thatched,  imitiug  by  a  gangway  of  yellow-wood  plank, 
with  a  four-roomed  pine  cabin,  standing  3  ft.  6  in.  above  the  ground  on  posts,  rooms 
being  9  ft.  x  8  ft.,  and  7  ft.  high.  One  wattle  and  daub  with  thatched  roof,  two 
rooms,  with  no  verandah  to  save  the  walls,  and  requiring  to  be  plastered  after  a  storm 
of  rain.  One  yellow- wood  kitchen  separate  with  iron  roof. 
6.  Our  post-office  is  sixteen  mUes   distant,  at  Tsomo  Post.     We  receive  letters  via 

Queen's  Town  on  Wednesday,  at  10  p.m.,  also  on  Saturday,  10  p.m. ;  vid  Nquamawke 
on  Monday,  at  4  p.m. 

To  Queen's  Town  from  post-office  on  Monday  at  1  p.m.,  and  Thursday  at  1  p.m. 

To  Nquamakwe  on  Thursdays  at  6  a.m. 

To  and  from  Nquamakwe  is  a  police  post.     Our  nearest  telegraph  station  is 

Butterworth. 
6.  The  names  of  the  thirty  headmen,  with  the  tribal  names  of  their  people,  are  : — 

1.  Booy  Malghaa — ^Amaduna.  \ 

2.  Ntsimii — ^Amautunzeli. 

3.  Tumani — Amazizi. 

4.  Mantanga — ^Manxasana.  ^  f ; 

5.  Jantyi  Qhcinga — ^Amabele. 

6.  Jobe — Amabele. 

7.  Ntoyini — Amatimzela. 

8.  Tom  Tijula — Amaguberu. 

9.  Dumisweni — ^Amabele. 

10.  Nayo — ^Amazizi. 

11.  Mtintselani — Hadebe. 

12.  Mkeble — Amakuza. 

13.  W.  Dema — Amantambo. 

1 4 .  Kwebulana — Amaradebe. 

15.  Pezulu — ^Amantliyana.  .    ^ 

16.  Gcongolo — ^Amazizi. 

17.  Matthew — ^Amazizi. 

18.  Njikelani — Amanxasani. 

19.  Nyakatya — Amandldova. 

20.  Sijula — ^Amangobera. 

21.  Tshangana — Imithlotye. 

22.  Mhluzi — ^Amawoosha. 

23.  Mhle — ^Amantozwake.  /  [ 

24.  Tshwili — Amadolo. 
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25.  Ngudhle — Amaduua. 

26 .  Mgotyana — Aniazi zi . 

27.  Tunjiswa — Amakuza. 

28.  Pitso — Amaradebe. 

29.  Mlondhleni — Amabele. 

30.  Pukwana — Imihletye. 

7.  As  far  as  possible  our  procedure  in  both  fdvil  and  criminal  oases  is  guided  by 
colonial  law.  In  civil  eases  especnally  we  aro  bound  to  bo  guided  in  many  instances 
by  native  custom,  and  if  we  should  be  unaequainlod  with  the  native  law  or  custom, 
reference  is  made  to  headmen  who  may  be  in  nttmidaure  in  the  court,  and  judgment 
is  given  in  accordance  with  such  law,  provided  sucli  law  commends  itself  as  a  law  of 
equity. 

Take,  for  example,  a  case  of  dowry.  A  man  has  paid  ten  head  of  cattle  for  a  wife. 
This  woman  lives  witli  her  husband  six  years,  and  has  borne  three  children.  She 
then  leaves  her  husband,  and  goes  homo  to  her  father  and  refuses  to  return.  The 
father  does  not  prevent  her  return,  but  she  refuses,  and  her  reasons  for  not  returning 
are,  by  the  court,  considered  frivolous.  I  have  seen  judgment  given  by  a  native 
headman  that  all  the  ten  head  of  cattle  be  returned  to  the  husband,  and  the  marriage 
tie  completely  dissolved.  I  have  kno^^-n  also  a  Kafir  chief  decide  that  one-half  ^e 
dowry  be  returned,  the  other  half  the  huRband  has  got  in  children,  who,  if  daughters, 
will  eventually  refund  the  lost  capital.  Others,  again,  will  not  sue  for  return  of  any 
portion  of  dowry  in  order  to  retain  the  right  to  sue  for  compensation,  should  any  otiier 
man  entangle  himself  with  his  runaway  wife. 

The  second  method  described  is  that  usually  adopted  by  magistrates  in  giving 
decision  aecording  to  native  law. 

The  third  case  comes  into  court  when  the  woman  has  committed  herself  with 
another  man,  and  judgment  is  given  for  compensation,  as  the  dowry  had  never  been 
returned,  and  the  woman,  though  living  separate  from  her  husband,  is  still  legally 
his  wife. 

In  criminal  cases  we  are  guided  almost  entirely  by  colonial  law, — compensation, 
which  is  according  to  native  law,  being  given  only  when  the  injured  party  is  the 
sufferer  through  no  fault  of  his  own. 

8,  Cases  of  disputed  inheritance  generally  arise  out  of  dowry  cases.  A  man  dies 
who  has  had  several  wives.  The  eldest  son  of  the  chief  wife  acts  in  his  father's 
stead  as  trustee  and  executor  of  his  father's  estate,  and  should  he  act  properly,  according 
to  Kafir  law,  he  must  keep  a  creditor  and  debtor  account  for  each  family  of  his  father's 
household,  receiving  dowry  for  the  daughters,  and  paying  dowry  for  the  son's  wives 
out  of  the  portion  of  the  estate  belonging  to  each  household,  retaining  for  his  ex- 
penses of  marriage  feasts,  &c.,  certain  portions  of  tlie  dowry  received  for  the  daughters. 
The  eldest  son  of  each  family  also  is  entitled  to  receive  a  wife,  paid  for  by  the  eldest 
brother,  giving  in  exchange  for  this  outlay  of  capital  the  first  daughter  by  the 
marriage,  who  becomes  the  legal  inheritance  of  the  elder  brother,  and  he  receives 
the  full  dowry  for  her  when  married.  The  eldest  sou  often  uses  the  cattle  derived 
from  the  dowry  obtained  by  the  marriage  of  the  daughter  of  house  No.  2  or  No.  3,  to 
add  to  his  own  number  of  wives,  or  to  got  wives  for  his  own  sons,  and  so  confusion 
becomes  confounded,  and  his  brothers  of  house  No.  2  or  No.  3,  in  setting  up  their 
own  independent  kraals,  sue  their  eldest  brother  for  their  proper  share  of  inheritance. 

9.  A  court  of  first  instance. 

10.  Lashes,  fines,  and  imprisonment.  Lashes  are  given  when  any  brutality  is 
proved  in  criminal  cases,  as  in  rape,  wife  beatings,  and  assault  with  intent,  when 
assault  has  taken  the  form  of  brutality  as  biting,  &c. 

11.  Prisoners  sentenced  to  hard  labour  for  periods  longer  than  six  months  are  sent 
to  East  London  Breakwater ;  under  six  months,  they  are  employed  in  mending  roads, 
or  doing  any  other  necessary  work  for  the  good  of  GK)vemment,  guarded  by  a  poHce- 
man  told  off  for  the  duty  during  day,  and  locked  up  in  gaol  over  night.  They  receive 
Government  rations :  2  fb  mealies  per  diem,  and  J  lb  meat  once  a  week ;  meal  or  rice 
instead  of  mealies,  when  on  sick  report.  A  church  service  in  Kafir  is  conducted  in 
office  every  Sunday  for  the  benefit  of  prisoners  and  police,  conducted  by  myself. 

12.  When  a  man  is  under  suspicion,  and  not  tried,  or  evidence  not  comxdete,  an  odium 
rests  upon  the  man.  That  odium  seems  to  disappear  the  moment  the  man  is  tried, 
confesses,  and  is  punished.  He  takes  his  place  in  native  society  quite  as  good  as 
formerly. 

13.  They  readily  give  information  of  each  other  when  self-interest  suggests  that  they 
will  either  gain  something  thereby  or  save  themselves  from  being  subsequently 
involved  by  another's  accusation. 

After  calculating  the  chances  of  securing  conviction  in  a  case,  they  readily  give 
evidence. 

They  never  screen  offenders  against  themselves  where  the  parties  have  the  where- 
with to  compensate  damage  done.  They  will  not  screen  offenders  from  the  Colony, 
if  the  runaway  at  their  kraal  is  known  to  be  such  by  any  outsider. 

14.  In  petty  cases,  where  a  man  traces  the  spoor  of  his  stolen  goat,  pheep,  or  fowl  to 
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a  kraal,  and  proves  his  case  to  the  satisfaction  of  the  head  of  the  kraal,  the  case  is 
settled  privately  by  resitution,  without  the  knowledge  of  the  headmen  or  magistrate. 
The  case  comes  to  the  office  where  the  party  accused  refuses  to  give  satisfaction.  A 
criminal  case  isenterod,  and  if  the  party  be  found  guilty,  he  is  either  imprisoned  or  receives 
lashes,  and  is  lined,  portion  oi  fine  going  as  restitution.  Where  the  person  is  a  minor,  his 
father  or  guardian  pay  the  fine ;  if  of  age  and  has  no  property,  his  term  of  imprison- 
ment is  lengthened. 

This  being  a  court  of  first  instance  there  are  no  new  cases  come  by  way  of  appeal. 
Cases  do  come,  however,  whore  parties  wish  to  upset  the  decision  of  headmen  given 
several  years  ago.  These  cases  I  refuse  to  entertain,  as  such  parties  were  not  debarred 
from  appealing  to  the  magistrate  then  in  office. 

i.  Two  natives  and  one  European  agent  have  conducted  cases  in  this  court.     Their 

qualification,  I  presume,  is  only  that  of  enrolled  agent  by  paying  the  £10  license  to 
practise  in  resident  magistrates'  courts.  They  are  largely  employed,  and  the  natives 
regard  them  with  satisfaction,  as  usefid  adjuncts  to  help  them  gain  their  case  or  mitigate 
their  penalty.  They  are  looked  on  with  awe  by  those  in  debt,  and  persons  quickly  pay 
up  the  shopkeepers*  debts,  plus  expense  of  agent's  demand,  rather  than  let  the  matter 
come  into  court.  Many  shopkeepers  work  on  this,  and  agents  also,  inasmuch  as 
traders  now  give  an  unlimited  amount  of  credit,  and  at  the  end  of  six  months,  if  the 
native  has  not  come  to  settle  up,  they  hand  their  book  debts  to  the  agent  for  collection, 
who  issues  his  letters  of  demand  with  trader's  account,  plus  his  own  fees.  I  have  seen  a 
native  receive  an  account  for  12/-  due  to  a  trader,  plus  agent's  fee  of  5/-,  being  3/6  for 
letter  and  1/6  serving  expenses,  to  be  paid  within  seven  days,  or  proceedings,  &c.,  this 
being  the  first  demand  made  on  him  for  i)ayment.  Very  few  of  these  cases  come  into 
court,  as  the  party  generally  pays  through  fear  of  an  action.  In  those  that  have  come 
before  me,  I  have  required  proof  of  previous  demand  by  traders  before  allowing  extra 
for  agent's  demand. 

\  Li  the  district  there  are  only  two  mission  stations,   properly  so-called,   under 

European  missionaries,  the  one  having  groimd  for  church,  manse,  and  glebe,  with 
no  mission  village  ;  the  other  having  a  large  tract  of  land  known  as  schom  property, 
with  Christian  families  only  resident  thereon ;  but  this  tract  of  land  forms  one  location, 
and  is  under  a  headman,  there  being  no  mission  village,  the  people  being  naturally 
spread  over  a  large  area  consonant  with  their  own  pastoral  habits  of  life.  Thus  the 
question  of  morality  resolves  itself  into  one,  simply,  of  whether  does  a  Christian  family 
or  a  heathen  family  bear  the  best  moral  character.  My  answer  must  therefore  be, 
the  Christian  family,  without  the  shadow  of  a  doubt. 

From  observation,  however,  of  mission  villages  in  other  districts,  I  am  of  opinion 
that  mission  villages  harbour  more  immorality  than  is  found  in  red  heathen  kraals. 
The  reason  for  such  is  easily  given.  A  native  village  of  say  fifty  heads  of  families  live 
in  a  single  street.  They  are  thus  congregated  simply  for  the  purposes  of  school 
education  and  church  attendance,  and,  having  no  outlet  for  the  increased  sensibilities 
that  have  been  stimulated  by  education  and  religion,  naturally  by  the  law  of  reaction 
fall  into  greater  sensuality  and  vice. 

A  native  village  so  created  is  altogether  abnormal.  A  village  to  be  a  thing  of 
health  must  have  a  substratum  of  industry  underlying  its  very  existence,  and  people 
should  congregate  according  to  the  conmiercial  demand  for  labour.  When  so  con- 
gregated, then  let  mission  schools  be  established  to  meet  tlie  religious  and  educational 
wants  of  the  village,  and  come  in  as  a  useful  aid  to  the  native  people  in  their  struggle 
against  the  manifold  snares  of  developing  civilisation,  while  they  are  prosecuting  the 
industries  of  life.  It  is  time  that  mission  villages  solely  for  education  and  religion 
were  dispersed,  as  unnatural  religious  hotbeds  liable  to  be  choked  with  the  rank 
growth  of  vice.     Let  the  peoi)le  be  planted  out. 

3.  The  Fingoes  have  both  Kafii*  and  Tembu  servants,  principally  as  herds,  and  are 

paid  either  by  a  boast  or  so  much  money  per  annum.  No  cases,  as  far  as  I  am  aware 
of,  come  to  the  office,  as  on  the  day  of  engaging  such  for  a  year  or  more,  such  compacts 
are  registered  in  the  office,  both  master  and  servant  being  present. 

3.  There  are  a  few  good  buildings  among  trading  stations  of  this  district.     Some  of 

stone  with  ii*on  roof  ;  some  of  burnt  brick,  iron  roof ;  some  of  iron  only. 

Eide  is  cash  sales,  but  credit  is  being  more  largely  given,  principally  to  those 
who  have  sheep,  and  the  trader  expects  to  buy  his  wool.  Produce  consists  chiefly  of 
wooly  hides,  tobacco,  smd  grain, 

0.  There  is  one  native  who  pays  a  £10  license  for  trader's  shop,  and  trades  on  his 
own  account. 

1.  No. 

2.  No. 

3.  Headman  ;  as  no  person  can  enter  a  district  to  reside  without  the  consent  of  the 
headman. 

4.  Each  man  can  extend  his  original  grant  by  ploughing  in  new  ground  so  long  as 
he  does  not  entrench  upon  the  supposed  rignts  of  extension  on  the  part  of  his 
neighbour.     Gardens  are  alwajs  growing  in  some  direction. 

5.  Each  wife  must  have  her  own  garden  for  the  support  of  her  household. 

as  A 


# 
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26.  The  right  ceases  the  moment  he  leaves  the  district  for  good,  and  the  headman 
can  hand  them  over  to  anyone  he  chooses. 

27.  Ploughs  are  dmost  universal  in  this  district,  and  have  materially  decreased  the 
manual  lahour  of  women. 

28.  There  is  progress  in  the  work  of  assimilation. 

29.  The  first  point  of  importance  is  the  land  question.  What  I  should  like  to  see 
carried  out,  and  in  the  following  order,  is : — let.  Grant  land  titles  to  persons  who  have  made 
improvements  in  building  square  house  and  fencing  in  groimd,  and  to  these  only. 
2nd.  Let  an  wet  of  entail  be  carried  vesting  this  landed  property  in  the  eldest  son  or 
heir  at  law  on  the  death  of  the  proprietor.  3rd.  To  secure  such  entail  every  person 
having  obtained  a  title  to  land  must  have  his  marriage  registered  and  births  of  children 
also.  4th.  To  promote  the  growth  of  political  responsibility,  every  man  with  a  title 
shall,  together  with  the  headjiien,  have  a  right  to  take  part  in  a  tribal  parliament,  and 
enact  a  special  code  of  regulations  adapted  to  the  wants  of  the  particular  district, 
which  special  code,  when  approved  by  the  GK)vernment,  shall  be  binding  from  year  to 
year,  except  in  so  far  as  through  the  growing  civilisation  of  the  tribe  that  code  is 
changed. 

N.B, — ( 1 )  All  tribes  are  not  equally  advanced,  and  hence  the  impossibility  of  laying 
down  one  special  code  for  all.  (2)  One  tribe  should  not  be  kept  back  for  the  sake  of 
others.  (3)  Colonial  law  must  be  upheld  in  ordinary  civil  and  criminal  cases.  (4) 
Gases  such  as  beer  drinking  gatherings,  intonjani  dances,  circumcision  dances,  &c., 
must  be  left  to  the  public  sentiments  of  the  tribe  in  Pitso  assembled  to  pass  as 
law  the  measure  of  restriction  deemed  safe.  (5)  Such  power  to  make  laws  with 
consent  of  Government  will  meet,  in  a  measure,  the  desire  of  self-government,  and 
impart  a  consciousness  of  political  responsibility. 

What  is  wanted  very  much  is  a  published  manual  of  native  laws  about  dowry, 
chiefly  to  guide  magistrates  who  know  nothing  of  native  laws,  so  as  to  secure  unity  of 
action  in  dealing  with  such  cases,  as  at  present  each  magistrate  has  got  his  own  idea 
of  what  is  equitable,  the  result  often  being  a  trampling  on  the  tender  feelings  of  the 
tribe.  Let  such  manual  be  a  guide,  and  have  no  authority  as  emanating  from  an 
English  parliament,  which  should  be  ashamed  to  legislate  on  such  a  subject  as  women 
traffic.  With  this  manual  of  native  customs  let  there  be  printed  the  self-imposed 
rules  of  the  tribe  which  they  in  Pitso  have  passed,  which  code,  while  it  will  indicate 
the  water  mark  of  civilisation,  will  be,  through  the  Gt>vemment  approval,  sufficient 
authority  for  the  resident  magistrate  in  that  paxticular  tribe. 

80.  Yes,  but  never  required. 

81.  Exceptional  instances  of  Fingoes  taking  Kafir  wives. 

82.  I  believe  it  is  sometimes  smuggled  into  the  country,  and  sometimes  brought  on 
the  sly  from  persons  who  are  on  the  main  roads,  and  have  permission  to  keep  accom- 
modation houses  for  travellers.  It  has  also  been  known  in  Fingoland  that  traders 
compete  in  buying  wool,  by  giving  letters  of  authority  for  brandy  to  their  customers, 
which  letters  allow  the  hotel-keeper  to  sell  and  yet  evade  the  terms  of  their  license, 
not  to  sell  to  natives  without  a  line  from  an  European.  I  have  known  a  trader  send 
for  six  bottles  of  brandy  per  diem  as  if  for  himself  (not  in  this  district). 

33.  I  have  no  proof  of  its  increase.     Some  shops  don't  sell  one-third  of  what  they 
used  to  in  former  years. 

34.  A  most  insane  idea. 

36.  ^  Certainly,  the  Europeans  living  in  these  territories  should  be  under  the  same  laws 
with  the  natives,  and  the  very  determination  that  it  must  be  so  will  force  us  to 
authorize  equitable  and  just  laws.  If  this  matter  were  put  to  our  tribal  Pitso  in 
Fingoland  at  the  present  moment,  the  tribe  would  rule  that  passes  for  people  and 
stock  be  given  with  consent  of  headmen  as  formerly,  with  these  exceptions.:— 
(1.)  Every  European  or  native  who  pays  trading  license  to  Government;  (2.)  "Who 
has  a  title  to  property;  (3.)  Who  holds  a  Government  educational  certificate;  (4.) Or 
who  is  an  ordained  minister  shall  have  ticket  of  citizenship  to  travel  where  he  choosee 
with  his  stock. 

There  is  no  other  law,  so  far  as  I  know,  that  would  restrict  the  liberties  of  an  Euro- 
pean, should  the  Pass  Act  be  modified. 

86.  I  have  had  no  case  as  yet,  but  I  have  seen  frequent  instances  in  these  Transkeian 
courts. 

The  usual  mode  of  procedure  is  to  allow  the  doctor  to  lead  proof  of  having 
been  ( aUod  in  to  give  medicine ;  if  contrary  proof  be  brought  to  show  that  a  messenger 
was  sent  to  him  to  say  his  medicine  had  not  aeliieved  a  cure,  and  another  man  was 
being  sent  for  to  try,  this   doctor  loses   his  claim  for   **  MlatuJu.'*     If,  however,  the 

Sationt  got  well  after  the  administration  of  medicine  got  from  him,  and  no  other 
octor  was  called,  it  is  taken  for  granted  that  the  person  was  cured  by  the  doctor, 
and  must  pay  him  the  usual  reward,  which  is  in  proportion  to  the  dangerous  nature 
of  sickness. 

The  law  is,  no  cure  no  pay. 

87.  Yes,  if  clear  proof  is  obtained  that  a  man  has  acted  as  witch  doctor  by  pointing 
out  one  as  having  caused  the  sickness  of  another,  and  thereby  putting  in  danger  ili^ 
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person  of  the  man  so  pointed  out,  this  witchdoctor  may  be  punished  hj  lashes,  im- 
prisonment, or  fine,  or  "by  all  together.  For  this  crime  I  gave  a  man  eighteen  mdirdl^ 
imprisonment.  I  don't  ii])prove  of  laslies  for  8U])erstitiou8  acts,  only  for  brutaliiy; 
fines  would  be  paid,  and  the  work  go  on  all  the  brisker.  I  believe  in  banishment 
for  a  time  that  the  land  may  have  rest. 

Kegarding  the  victim,  although  he,  as  a  rule,  must  have  transgressed  the  law  in 
having  gone  to  the  witchdoctor,  instigated  by  the  friends  of  the  sick  person  who 
usually  toll  him  ho  is  afraid  to  go  as  ho  knows  that  he  is  guilty,  I  lot  him  off  easily, 
and  punish  those  that  went  with  him  to  tho  witch  doctor  to  vumuay  as  these  are  the 
real  parties  who  wish  to  got  rid  of  the  person  accused. 


By  M.  B.  Shaw,  Esq.,  Resident  Magistrate,  Kentani,  Transkei. 

• 

1.  1st  October,  1878,  and  in  1876,  resident  ma^strate,  Shawbury. 

2.  From  1851  to  1856  I  held  tho  office  of  British  Besident  with  all  native  tribes 
between  theKeiaud  Umziuikulu  Eivors,  and  from  the  Quathlamba  Mountains  to  the  sea. 

3.  After  appointment,  inquiry  and  intercourse  with  the  people. 

4.  Magistrate's  rosidcuco,  containing  nine  rooms,  under  iron  roof,  built  of  brick  ; 
court-house  of  brick,  30  by  23,  imder  iron  roof. 

Gaol  of  stone,  28  by  23,  imder  iron  roof. 
y  Police  post  to  Butterworth  weekly,  and  telegraph  communication  from  thence. 

6.  About  500  square  miles ;  population  about  8,000.  Chiefs  Fynn,  Dondashe  and 
£aUom,  of  SondUli's  and  Anta's  tribes  of  Gaikas. 

7.  When  unacquainted  with  the  applicable  law  or  customs,  I  usually  take  council 
from  experienced  and  intelligent  headmen  and  others,  besides  using  my  own  judgment 
thereon. 

8.  Tho  dowry  cases  usually  take  the  form  of  application  for  the  return  of  the  wife, 
who  refuses  to  live  any  longer  with  her  husband  on  variously  assigned  grounds, 
chiefiy  aversion ;  or,  in  lieu  thereof,  for  the  restoration  of  the  dowry  originally  paid« 

9.  Yes.  No  oases  being  heard  or  determined  by  either  chiefs  or  headmen  in  this 
district. 

10.  Imprisonment  with  hard  labour,  lashes  being  seldom  given,  except  in  aggravated 
oases  of  theft  or  assault,  which  however  seldom  occur.  In  serious  cases  the  prisoners 
are  forwarded  to  Fast  London. 

11.  They  are  guarded  by  the  constables  attached  to  the  magistracy,  and  employed 
upon  miscellaneous  work  at  tho  residency,  and  fed  upon  the  ordinary  native  diet,  wluoh 
is  found  to  be  sufficient  for  the  light  work  imposed  upon  them.  The  number  of 
persons  is  at  any  time  so  few,  never  more  than  four  or  five,  and  often  less,  that 
there  has  not  been  any  special  arrangement  made  for  the  visitation  of  ministers  of 
religion,  and  indeed  for  the  past  five  months  I  have  not  had  one  prisoner  in  gaol. 

12.  No. 

18.  No ;  except  when  they  have  a  direct  interest  in  so  doing,  and  then  the  difficulty  is  to 

arrive  at  the  truth  of  the  matter  of  inquiry,  for  their  statements  in  such  cases  are  not 
always  reliable,  and  require  to  be  accepted  with  much  caution.  I  am  nnable  to 
answer  the  latter  part  of  the  question  from  not  having  had  any  such  ease  brought  to 
my  notice. 

14.  Yes,  but  if  imable  to  pay  in  stock,  the  thief  is  subject  to  a  money  payment,  which 
he  |)ref ers ;  and  if  imable  to  satisfy  the  claim  either  in  money  or  cattle,  he  is  then 
pumshed  by  imprisonment. 

15.  The  chiefs  m  this  district  do  not  excercise  any  jurisdiction  whatenrer ;  do  not  hear 
or  determine  cases  which  are  decided  by  the  magistrate  without  any  opposition  to  this 
system  on  the  part  of  either  chief,  headmen,  or  people,  who,  I  believe,  prefer  to  leave 
ttieir  cases  in  the  hands  of  the  magistrate. 

16.  Only  one  Furox>ean  agent  has  been  enrolled  about  a  month  ago,  but  as  yet  he 
has  not  been  employed  by  any  native  in  this  court,  and  I  am  oonsequentiy  unable  to 
state  how  such  agents  are  by  mem  regarded. 

17.  There  is  one  mission  in  this  district,  the  natives  connected  therewith  residing  at  their 
own  kraals  in  the  neighbourhood,  and  not  upon  stations  and  villages,  as  at  other  places 
in  the  Colony,  and  many  parts  of  KafFraria  Proper.  I  have  consequentiy  no  precise  or 
reliable  information  regarding  their  relative  morality,  as  contrasted  with  the  pure 
heathen,  but  there  is,  I  presume,  little  doubt  but  that  it  is  of  a  higher  standard. 

18.  Yes,  tho  payment  is  trifling,  and  varies  considerably.  No  cases  have  been  brought 
before  me  for  any  breach  of  contract,  as  they  generally  arrange  such  matters  through 
their  headmen  or  friends. 

19.  The  shops  in  this  district  consist  of  respectable  buildings,  and  the  goods  chiefiy 
kept  in  stock  principally  Kafir  truck,  and  sold  mostiy  for  cash,  but  occasionally  for 
barter,  and  sometimes  on  credit,  which,  however,  the  traders  find  to  be  a  hazardous 
system.  The  produce  mainly  raised  by  the  natives  consists  of  maize,  millet,  and 
pu^pkiius. 
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28.  The  magistrate. 

24.  They  are  entitled  to  ten  acres  each,  which  is  found  to  he  ample  for  all  their 
requirements.     Very  few  cultivate  to  the  full  extent  of  their  allotments. 

25.  The  ground  is  hold  by  tlie  grantee,  wlio  arranges,  with  the  several  members  of 
his  family,  their  respective  interest  in  the  same. 

26.  When  a  man  emigrates  and  reports  the  fact  to  this  office,  his  claim  to  his  vacated 
garden  lands  necessaruy  ceases  and  determines,  but  may  be  revived  upon  his  return 
upon  application  to  the  magistrate,  unless  in  the  meantime  the  same  has  otherwise, 
after  a  reasonable  period,  been  allotted  or  expropriated. 

27.  No,  they  are  not,  owing  to  the  inability  of  the  people  to  purchase  them.  They  are, 
however,  much  sought  after  by  those  who  have  means.  The  general  use  undoubtedly 
lessens  the  work  of  the  women  in  many  cases  ;  nevertheless  the  majority  of  the 
women  prefer,  I  think,  to  labour  in  their  own  gardens,  to  which  they  consider  they 
have  certain  prescriptive  rights  derived  from  ancient  usage  and  custom,  involving 
certain  cherished  privileges  and  claims,  of  which  they  would  otherwise  be  deprived,  2 
the  whole  of  the  garden  lands  were  cultivated  by  the  plough  solely,  and  over  which 
as  women  they  would  have  neither  interest  or  be  allowed  to  exercise  any  controL 

28  No ;  I   have  not  observed  any  such  desirable  tendency  to  which  this  question 

refers,  but  this  may  possibly  be  accounted  for  from  the  fact  that  the  more  advanced 
and  Christian  Gaikas  remained  in  the  Colony  at  their  stations,  and  only  the  heathen 
emigrated  to  this  country,  and  being  thus  imfortunately  deprived  of  all  the  **  leavening  " 
influence,  which  would  probably  have  greatly  promoted  their  rapid  advancement  in 
civilization  and  religion. 

29.  I  think  the  colonial  law,  as  a  whole,  inapplicable  to  this  coimtry  in  its  present 
state,  unless  considerably  modified,  and  adapted  to  the  ideas  of  the  people ;  but  I  am 
decidedly  of  opinion  that  a  special  code,  adopting  such  native  laws  and  customs  as 
are  in  accordance  wdth  himianity  and  justice,  is  desirable,  and  would  be  productiye  of 
much  good. 

1st.  Marriage  Dowry, 

I  do  not  think  that  any  radical  interference  with  the  principle  and  covencuits  of 
native  marriage  laws  at  all  desirable,  at  least  by  any  arbitrary  or  coercive  legislations 
except  in  so  far  as  the  prevention  of  immoral  customs  at  the  wedding  festivities, 
which  I  think  should  be  strictly  prohibited  by  law,  and,  if  indulged  in,  thereafter 
severely  punished. 

The  payment  of  dowry  has  evidently  descended  from  the  remotest  antiquity, 
since  there  are  traces  of  it  to  be  foimd  in  the  Book  of  Genesis.  Opinion  regarding 
this  ancient  custom  is  somew  hat  divided,  amongst  missionaries  and  other  Europeans, 
who  are  the  true  friends  of  the  natives,  and  take  an  interest  in  this  question  of 
**  ukulobola,''  but  which,  I  do  not  think,  is  altogether  fully  comprehended  or 
imderstood. 

It  undoubtedly  possesses  some  advantages  from  a  native  point  of  view,  although 
I  must  c€Uididly  admit  it  has  also  its  disadvantages.  When,  however,  we  consider  that 
this  custom  is  so  closely  associated  with  the  social  life  of  the  natives,  and  is  of  great 
antiquity,  having  descended  from  time  immemorial  to  the  people,  I  hardly  think  it 
would  be  politic  or  judicious  to  legislate  hastily  or  arbitrarily  upon  the  subject,  with 
the  view  to  the  summary  suppression  of  this  ancient  custom  of  ukidobola.  To  do 
this  would,  I  feel  certain,  raise  a  feeling  of  dangerous  discontent  throughout  the 
whole  of  the  native  races,  to  which  no  other  question,  affecting  the  people  generally, 
would  be  comparable,  since  the  whole  of  the  tribes  have  a  common  sympathy  and 
feeling  upon  this  custom  with  one  another.  Many  persons,  I  believe,  entertain  the 
opinion  that  the  custom  of  ukulobola  is  a  gross  and  vicious  system.  I  do  not  myself 
incline  to  this  view,  although  no  doubt  there  are  many  evils  arising  out  of  this  custom 
itself,  nevertheless  I  beHeve  it  possesses  some  solid  advantages  in  many  respects. 
Entertaining  this  opinion,  I  hardly  think  it  would  be  either  prudent  or  desirable  to 
interfere  summarily  with  this  custom  for  the  present  at  least,  but  that  time  shoidd  be 
allowed  for  eradicating  the  evil,  if  evil  it  be,  in  the  present  state  of  the  natives,  but  that 
reliance  shoidd  be  placed  upon  the  combined  iniluenco  of  education  and  religious 
teaching  to  bring  about  the  result  which  many  friends  of  the  natives  think  to  be  so 
desirable,  but  which,  I  apprehend,  wUl  be  continued  to  be  practiced  in  defiance  of 
legislation  thereon  for  generations  to  come,  since  this  ancient  custom  is  so  fondly 
cherished  and  deeply  rooted  in  the  social  life  and  polity  of  every  native  tribe  in- 
habiting this  continent ;  and,  in  fact,  a  revolution  ejecting  millions  of  people  requires 
time  either  for  its  modification  or  entire  abolition. 

2nd.    Inheritance, 

I  do  not  think  that  any  interference  with  the  i)resent  laws  upon  this  subject 
obtaining  amongs  tnatives  is  called  for  or  necessary.  As  a  rule,  the  natives  have  well- 
understood  and  established  laws  pertaining  to  their  system  of  iuheritanoei  and  which 
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are  well  maintained  and  upheld.  I  question  very  much  whether  the  people  would 
desire  any  change  at  present  from  thoir  own  laws,  although  I  fully  admit  these 
might  possibly  be  greatly  improved  in  some  respects  by  being  adapted  to  the  colonic 
law  upon  this  subject. 

3rd.  Zand    Tenure, 

I  would  deprecate  any  radical  interference  with  the  present  tribal  system  of 
laud  tenure,  as  at  present  existing,  except,  when  by  the  desire  and  solicitation  of  the 
people  themselves,  who  might  wish  to  accept  grants  of  land,  upon  individual  tenure. 

This  system  in  principle  is  undoubtedly  the  best  and  safest,  but  shoidd  not  be 
forced  upon  the  people  without  their  consent ;  otherwise  many  serious  difficulties 
might  possibly  arise  hereafter. 

In  this  district  the  people  (Gaikas)  are  prepared  to  go  into  small  villages,  ac- 
cepting individual  titles  for  village  and  ten  acre  allotments,  though  whether  they 
woidd  be  willing  to  pay  for  the  titles  to  the  same  I  am  unable  to  say.  How  far  this 
system  might  be  established  with  advantage  in  other  districts  I  am  not  prepared  to 
give  any  opinion  thereon,  not  knowing  how  far  this  principle  of  individual  tenure 
woidd  be  acceptable  to  the  people  themselves. 

30.  Yes ;  but  my  services  are  seldom  required.  A  book  is  kept  for  the  purpose  of 
registration,  and  a  fee  of  2/6  chargeable. 

32.  No ;  as  they  are  unable  to  obtain  it  in  any  quantity.  Some  few  eases  of  smuggling 
have,  however,  occurred,  which  have  been  severely  dealt  with. 

31 .  Yes ;  it  is  seldom,  however,  that  any  intermarriages  take  place  between  G-aikas  and 
Fingoes. 

33.  No  ;  on  the  contrary,  this  traffic  seoms  to  be  increasing,  and  I  am  of  opinion  that 
any  legislative  interference  with  the  same  would  be  keenly  resented  by  the  mass  of 
the  people. 

34.  No ;  aa  this  woidd  be  a  great  inconvenience  to  the  people,  who  would  then  be 
compelled  to  go  long  distances  for  the  purposes  of  trade.  I  do  not  see  any  objection 
to  the  present  system. 

35.  This  is  a  question  roqiiiriiig  much  consideration,  and  one  which  I  feel  some 
hesitation  in  answering.  In  the  event,  however,  of  such  a  code  of  laws  referred  to 
being  promulgated  for  the  govenimont  of  the  natives,  I  would  suggest  that 
Europeans  should  have  the  option  of  electing,  whether  in  any  case  in  which  they 
might  be  concomed  as  defendants,  they  would  prefer  to  have  their  cause  decided  by 
these  native  laws  or  under  the  colonial  law,  and  I  think  the  same  privilege  of  election 
should  be  granted  to  the  natives  also,  should  they  so  elect. 

36.  Very  rarely.  I  have  had  only  one  case  in  which  I  gave  judgment  in  favour  of  the 
doctor  (a  female),  on  the  ground  thut  she  had  performed  her  duties  to  the  best  of  her 
ability,  besides  providing  food  and  maintenance  to  the  patient  at  her  kraal,  and  at  her 
own  expense. 

37.  No  such  case  has  been  brought  before  me,  and  any  case  so  arising  would  depend 
upon  the  evidence  in  relation  thereto,  as^to  how  it  should  ho  dealt  with  in  respect  to 
the  victim  and  the  witch  doctor, 

38^9.  I  have  no  personal  knowledge  whatever  of  the  facts  here  referred  to,  nor  have  I 
had  any  experience  in  regard  to  this  system,  and  cannot  therefore  give  any  decided 
opinion  thereon. 

M.  B.  SHAW,  Besident  Magistrate, 

Kentani,  Transkei. 


By  Frank  N,  Streatfield,  Esq.,  Resident  Magistrate,  Willow  Vale,  Transkei. 
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1.  29th  November,  1878. 

2  Commandant  of  Native  Levies. 

3.  By  being  with  many  hundred  Fingoes  day  and  night,  for  ten  months,  without 
interruption,  as  commandant  of  levies  before  present  appointment,  and  since  as  magis- 
trate over  a  district  peopled  entirely  by  natives. 

4.  At  the  magistracy  of  Willow  Vale  there  is  a  residence  for  the  magistrate,  and  an 
office  and  gaol  under  one  roof.  These  buildings  are  both  of  very  inferior  quality,  it 
being  impossible  to  got  good  workmen  to  come  so  far  away  from  civilization  to  erect 
buildings,  for  the  amount  granted  by  Government. 

5.  There  are  no  postal  or  telegraphic  facilities  whatever  in  this  district.  Applications 
on  the  subject  of  postal  arrangements  are  fi'uitlossly  continued. 

6.  Over  one  hundred  square  miles.  Tliere  are  no  chiufs  in  the  district,  chieftainship 
having  been  done  away  with  long  since  in  territories  rided  by  Government.  The 
people  who  inhabit  the  district,  and  are  under  the  immediate  supervision  of  headmen, 
are  composed  almost  entirely  of  Gcalekas  and  Eingoes. 


I  ^ 


276  f(A7TVM  LAWS  AND      OU8TOM8  OOMMISSIOy. 

Bs'  viun  TO 

ClP  MTIOK8. 

7.  In  etiminal  oases  I  do  not  acknowledge  native  laws  and  custoras  at  all,  except  in 
levying  fines  of  cattle  instead  of  money  on  the  offender,  when  desirable.  In  dvil  cases, 
where  both  complainant  and  defendant  are  natives,  I  follow  the  law  they  have  been 
accustomed  to  as  far  as  possible,  with  regard  to  equity  and  justice.  I  can  always 
make  myself  acquainted  with  native  laws  and  customs  by  consulting  with  trustworthy 
headmen. 

8.  I  have  had  no  cases  of  disputed  inheritance  come  before  me.  In  dowry  cases, 
which  are  very  common,  the  usual  features  are  the  wife  running  away  from  her  husband, 
or  the  husband  turning  out  the  wife,  for  some  real  or  supposed  offence.  In  either 
case  a  claim  for  return  of  dowry  generally  arises,  which  I  endeavour  to  arrange 
according  to  the  merits  of  the  case.  Many  other  reasons  are  urg^  in  cases  brought 
for  the  return  of  dowry,  such  as  the  incompetency  of  the  husband  being  the 
cause  of  the  wife  running  away,  when  each  imputes  the  fault  to  the  other.  A  case 
was  lately  before  me  in  wnich  a  man  swore  that  nis  wife  had  bewitched  and  rendered 
hin^  incompetent.    On  this  ground  he  claimed  return  of  dowry. 

9.  A  court  of  first  instance. 

10.  I  ines  cl  money  or  stock.  Imprisonment.  Lashes.  Whether  lashes  are  inflicted  or 
not  usually  depends  on  the  animus  of  the  offender.  Sometimes  I  give  laahes  for 
theft,  sometimes  not.  For  rape,or  what  is  called  rape  by  natives,  always.  No  case  of 
hondfide  rape  has  ever  come  oef ore  me.  For  any  case  of  gross  oppression  or  cruelty 
to  an  individual,  or  wife  beating,  I  should  order  lashes. 

11.  Prisoners  sentenced  to  hard  labour  are  usually  guarded  by  an  armed  constable  ; 
are  employed  in  improving  roads  as  a  rule,  and  are  fed  on  meal  and  mealies.  They 
can  get  no  meat,  as  there  is  no  one  within  thirty  miles  who  can  supply  it.  They  are 
never  visited  by  a  minister  of  religion,  as  none  live  in  the  district,  with  the 
exception  of  the  Archdeacon  of  St.  Mark's.  The  few  ministers  of  religion  who  have 
occasionally  visited  this  district,  have  appai-ently  como  here  with  a  view  of  obtaining 
land,  but  not  ministering  to  the  people.  Looking  upon  ministers  of  religion  in  bulk,  I 
consider  their  absence  a  nappy  circumstance  for  the  prisoners,  and  sincerely  hope  their 
absence  may  be  permanent.  There  are  no  efforts  made  for  the  moral  improvement 
of  prisoners. 

12.  Not  the  slightest. 

13.  Natives  wiU,  as  a  rule,  readily  lay  information  or  give  evidence  against  each 
other  if  they  think  they  will  be  the  better  for  it.  If  sereeniDg  an  offender  would 
produce  more  tangible  good  to  a  man  than  giving  him  up  to  the  authorities  or  in- 
forming against  him,  the  offender  would  probably  be  screened.  But  if,  on  the  other 
hand,  a  man  saw  his  way  to  reap  benefit  by  informing  against  a  friend,  he  would 
inform.  Gcalekas  are  much  truer  to  each  other  than  Fingoes  are,  and  there  is  much 
more  esprit  de  corps  among  them. 

14.  The  custom  of  restitution  in  stock  thefts  is  still  adhered  to,  besides  the  enforcing 
of  other  punishment.  I  strongly  disapprove  of  the  native  custom  of  making  the  rela- 
tions of  an  offender  pay  his  ^.e^  when  he  himself  is  not  able  to  do  so.  Care  must, 
however,  be  taken  to  ascertain  correctly  whether  an  offender  is  possessed  of  sufficient 
stock  to  pay  his  fine.  It  is  a  very  common  thing  for  a  man,  on  getting  into  trouble, 
to  parcel  out  his  cattle  among  his  friends,  and  say  he  has  none,  tfia  friends  will 
bacK  him  up  in  this,  till  their  stock  is  taken,  when  tiiey  will  point  out  those  belonging 
to  the  offender  to  save  their  own. 

15>  There  being  no  chiefs  in  this  district,  and  no  one  butj^the  magistrate  bein^  allowed 

to  hear  or  settle  cases,  I  cannot  say. 

16.  I  am  thankful  to  say  there  has  never  been  an  agent  in  this  court.  I  can  scarcely 
think  the  employment,  as  agents  in  the  Transkei,  of  telegraph  clerks,  a  custom  which 
obtains,  can  be  productive  of  good,  either  to  the  Telegraph  Department  or  any  other. 

17.  Natives  of  mission  stations,  as  far  as  my  experience  goes,  are  of  a  de- 
cidedly lower  character  than  the  heathen.  All  the  vices  of  heathenaim  are 
usually  apparent  in  them,  as  well  as  those  which  civilisation  has  taught,  added  to  an 
acquired  conceit,  low  cunning,  and  impudence.  The  average  heathen,  uninfluenced  by 
any  civilisation,  is  a  far  finer  character,  and  with  more  self-respect  than  ten  averge 
natives  from  a  mission  station.  The  native  from  a  mission  station  is  usually  hypro- 
critical,  lazy,  and  when  he  dares,  impudent ;  when  not  impudent  he  is  usually 
servile  and  truckling,  whic  h  the  heathen,  although  respectful  and  submissive,  never 
or  hardly  ever  is.  Among  many  native  servants  that  I  have  had,  there  have  only 
been  two  who  were,  according  to  their  own  statements,  very  religiouB  characters. 
These  were  both  dismissed  for  stealing,  taken  in  flagrante  delicto.  One  of 
the  worst  cases  of  cheating,  lying,  and  roguery  that  has  come  before  me  was  committed 
by  a  man  who  is,  in  his  own  esdination,  pious  beyond  all  others,  and  holds  service  in 
his  hut  every  Sunday.  Some  evidence  tendered  by  him  to  the  court,  in  the  above 
case,  written  by  his  wife  and  proved  to  be  totally  false,  was  indited  on  tho  fly-leaf  torn 
from  a  prayer-book.  1  usually  have  four  or  five  native  servants  at  least  about  the 
place  ; — and  as  long  as  natives  from  mission  stations  are  absent,  there  is  no  need  what- 
oTur  to  use  a  key  for  anything  either  in  the  house  or  out  of  it.  With  respect  to  the 
morality  of  women,  my  opinion  is  that  nothing  can  be  lower  than  the  standard  of 
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morality  among  heathens.  Women  belonging  to  kraals  under  the  influence  of 
Christianity,  and  especially  among  the  Wesleyans,  are  far  more  decent  and  moral  in 
their  behaviour  than  heathens,  and  feel  shame  at  having  fallen.  Heathen  women, 
both  married  and  single,  feel  none  even  when  convicted  of  the  grossest  back-sliding. 
I  have  had  women  stand  before  me  in  open  court,  and  candidly  acknowledge  that 
whenever  their  husbands  were  away  from  home,  they  went  astray,  and  saw  nothing 
to  be  ashamed  of  in  having  done  so.  The  feelings  of  heathen  women  on  this  point  1 
oan  only  compare  to  those  of  animals. 

18.  Natives  frequently  employ  each  other  as  servants.  The  servant  gets  fed,  and  is 
paid  a  beast  at  the  end  of  a  certain  time.  The  time  and  the  beast  itself  are  generally 
agreed  on  beforehand.  Cases  arising  from  such  engagements  are  sometimes  brought 
into  court,  and  I  endeavour  to  decide  them  on  the  principle  of  equity  and  justice,  bearing 
in  mind  that  the  labourer  is  worthy  of  his  hire. 

19.  The  general  character  of  buildings  used  as  trading  stations  in  this  district  is 
''  cheap  and  nasty."  The  buildings  are  usually  simple  E!aflr  huts  of  wattles  and  mud, 
put  together  by  natives,  and  worth,  at  the  outside,  £3.  The  goods  chiefly  sold  are 
olankets,  red  clay,  coloured  handkerchiefs,  and  beads.  Intimesof  great  want,  mealies  are 
sold  at  most  exorbitant  prices,  natives  being  compelled  to  give  aU  that  is  demanded, 
or  starve.  Credit  is  sometimes  given  by  traders,  and  cases  for  recovery  of  debt  arising 
from  this  principle  are  not  unfrequent  in  court.  Barter  is  not  common,  but  is  not 
unknown.    The  produce  mainly  raised  by  natives  consists  of  maize,  millet,  and  tobacco. 

20.  In  this  district  there  are  none. 

21.  I  do  not. 

22.  I  have  not  had  any. 

23.  From  the  headman  of  their  location. 

24.  There  is  plenty  of  ground  for  each  man  to  have  as  much  as  he  can  plough. 

2&.  The  head  of  the  kraal  has  what  lands  he  chooses,  and  of  these  lands,  each  wife 

keeps  her  particular  one  in  order.  The  young  unmarried  men  at  a  kraal  have  smaller 
lands,  but  their  right  to  full-sized  lands  is  not  recognised.  The  children  of  each  wife 
assist  their  mother  in  keeping  her  land  in  order.  The  head  of  the  kraal  sometimes 
assists  his  wives  in  cultivating  the  land,  but  this  is  not  often  the  case. 

26.  In  this  district  not  at  all,  emigration  being  taken  to  mean  going  forth  without 
any  view  to  return. 

27.  Ploughs  are  in  use  to  a  great  extent,  and  the  use  of  them  increases  every  season. 
Their  introduction  distinctly  lessens  the  work  usually  allotted  to  women. 

28.  In  this  district,  among  the  Wesleyan  Fingoes  of  two  locations,  there  is  a  decided 
wish  for  advance  and  improvement,  but  I  fear  these  are  exceptional  cases.  I  notice 
a  desire  among  those  people  to  adopt  European  customs  in  dress,  marriages,  and 
burials,  and  general  decency  of  behaviour.  As  instances  of  this,  I  can  state  that  two 
marriages  being  about  to  take  place  among  these  people,  most  urgent  requests  were 
made  to  me  to  have  wedding  cakes  made  in  my  house  for  the  festivities,  there  being 
no  other  way  of  possibly  obtaining  such  things.  Offers  of  payment  to  any  extent 
for  these  cakes  were  made,  if  only  they  could  be  supplied.  I  may  add  that  the  cakes 
were  forthcoming,  although  the  payment  was  declined. 

On  another  occasion,  a  Wesleyan  having  died,  I  was  begged  to  make  a  coffin  for 
him  by  his  relations  that  he  might  be  decently  buried.    There  being  but  one  car- 

S enter  within  fifty  miles,  and  he  having  retired  from  that  calling,  and  taken  to  the 
oubtfully  more  desirable  one  of  being  a  Kafir  magistrate,  I  acceded  to  the  .request. 
Payment  was  in  this  case  also  freely  tendered,  but  refused.  Since  this  took  place  I  have 
been  requested  to  make  many  coffins,  but  being  but  a  clumsy  undertaker,  and  having 
no  time  to  spare  for  such  extraneous  work,  I  have  been  obUged  to  refuse.     It  may 

Jossibly  be  thought  from  the  above  remarks  that  I  am  a  follower  of  the  late  lamented 
ohn  Wesley ;  such,  however,  is  not  the  case. 

29.  It  is  my  decided  opinion  that  a  special  code  of  laws — but  not  necessarily  founded 
on  or  guided  by  native  law,  which  is  often  rotten  and  unjust — should  be  formed  for 
the  governance  of  native  territories. 

With  reference  to  marriage  laws,  it  is  most  difficult  to  give  an  opinion  while 
things  are  as  they  are  at  present  in  my  district.  Among  such  people  as  the  dwellers 
therein,  to  a  great  extent,  consist  of,  viz.,  wild  untamed  Gcalekas,  no  marriage  laws, 
beyond  what  they  have  been  brought  up  to  believe  in,  would  be  of  any  avail,  nor 
could  attention  to  them  be  enforced.  I  think  the  same  as  regards  inheritance.  In- 
dividual tenure  of  land  would,  I  think,  by  degrees  be  productive  of  great  good,  and 
eventually  do  away  with  the  tribal  feeling  among  natives,  hitherto  hostile  to 
Government,  and  therefore  greatly  lessen  the  chance  of  rebellion,  particularly  as  each 
man  would  then  feel  that  by  rebellion  he  would  lose  what  was  his  own  distinct 
property. 

30.  I  am  a  marriage  officer,  and  as  such  my  services  have  been  required  oncet— and 
once  only — to  unite  in  the  bonds  of  holy  matrimony  a  man  and  woman  who  had  already 
lived  as  man  and  wife  through  a  long  course  of  years.     The  usual  records  are  kept. 

81.  Inter-tribal  marriages  are  common;  those  between  Kafirs  and  Fingoes  by  no 

means  unfrequent. 

00 


il*^.  NATIVE  LAWS  AND  0V8TOM8  COHMiWIOir. 


Rbpuks  to 
Qdrrtiomb. 


32.  The  use  of  brandy  is  unknown  or  nearly  so,  among  tl^e  natives  oi  thia  district' 
and  for  a  very  good  reason,  viz.,  that  they  cannot  get  it. 

33.  I  see  no  ^unds  for  thinking  that  the  use  of  red  day  is  dixninishiag  among 
.  Kafirs,  thougn  among  Fingoes  it  certainly  is  so. 

34.  I  think  it  most  advi-saDle  that  there  should  be  some  check  over  traders,  and  that 
Government  should  have  a  voice  in  the  licensing  of  persons,  with  a  view  to  ase^rtaining 
whether  an  applicant  for  a  license  is  a  fit  person  to  keep  a  store  among  natives.  It  is 
an  undeniable  fact  that  traders  have  great  influence  over  the  people  aonong  whom 
they  live  and  from  whom  they  make  their  livelihood.  It  would  be  well  then  that 
Government  should  only  allow  persons  to  obtain  a  license  who  are  faijdy  vespectable, 
and  not,  as  is  only  too  often  the  case,  the  very  refuse  and  off-soouxing  of  society. 
These  persons  lie  to  and  cheat  the  natives  at  all  times,  and.>  in  times  of  famine  or 
distress,  suck  their  lives  out  by  charging  the  most  exorbitant  prices  for  grain,  which 
tb^e  people  must  get  to  sustain  Uf  e.  Added  to  this,  they  are  continually,  by  ft>ul  example, 
doing  much  harm,  and  at  all  times  do  their  best  to  undermine  the  authority  of 
Government.  Th^re  are,  I  know,  a  few  hone^  and  straightforward  men  trading  in 
naljive  territories,  who  keep  their  hands  dean,  and  who  are  a  hdlp  and  safeguard  to 
o^cials,  but  these  are  brilliant  exceptions  to  the  rule.  If  Government  saw  fit  to  establish 
at  each  magistracy  a  large  store  under  the  supervision  of  the  magistrate,  and  with  the 
employ6s  in  its  own  hands,  this  store  could  oe  conducted  on  such  prindpleBi  that  it 
would  be  no  loss  to  the  Government ;  would  do  away  with  much  evil ;  and  would 
enable  natives  to  supply  themselves  with  all  necessary  and  desirable  artiides  at  about 
half  the  price  at  which  they  can  now  get  them. 

35.  The  custom  of  having  one  law  for  white  people  and  another  for  bl^ck,   ahpcidy 
obtains  far  too  much  in  this  country.    Were  a  code  of  laws  to  be  made  for  native 
territories  to  which  Europeans  were  not  amenable,  it  would  make  this  evU  worse  tkan 
it  is  at  present.     I  therefore  assuredly  consider  that  any  code  of  laws  drawn  up  for 
the  governance  of  a  territory,  should  apply  to  all  the  dwellers  therein  without  cmy 
respect  of  persons.    I  base    my  reasons  for  this  on  the  belief  that  it  is  the  wish  of 
Government  to  raise  the  condition  of  natives,  and  turn  them  into  a  better  people,  and 
one  with  a  higher  standard  oi.  morality  than  they  have  at  present.     If  a  eode  of  laws 
be  enforced  on  them  only,  and  not  en  the  Europeans  who  dwell  among  them,  they 
win  at  once  feel,  and  more  than  they  do  even  now,  that  they  are  bein^  kept  down  and 
kept  apart,  and  think — and  I  deemrightly — that  they  are  receiving  scant  justice.   As  long 
as  this  feeling  is  in  their  breasts,  no  good  can  come  of  any  work  done  amo&g  them. 
It  is  only  necessary  to  give  a  few  seconds*  thought  to  the  way  in  which  the  "Pass 
Laws,"  '*  The  Disarming  Act,"  and  "The  Sale  of  Intoxicating  Drink  Law,"  have  been 
carried  out,  and  indeed  are  still  in  native  territories,  to  oome  to  a  oondnsion  as  to 
whether  there  is  one  law  for  the  white  man,  and  another  for  the  black.    I  have 
frequently  seen  white  men,  I  am  sorry  to  say,  in  uniform,  and  in  Government  pay, 
helplessly  drunk  within  sight  of  the  magistrate's  office  and  lock-up  of  the  district,  and 
heard  the  natives  standing  round,  say,  "  If  we  were  Uke  that,  we  should  get  lashes  and 
be  put  in  prison."    Their  remarks  were  quite  true,  and  did  not  reflect  credit  on 
our  community. 

36.  I  have  had  a  few  isolated  casesof  native  doctors  sueing  for  payment  of  their  services 
in  my  court.  I  am  generally  guided  in  arriving  at  a  decision  in  these  eases  by 
what  little  common  sense  and  ideas  of  justice  I  may  happen  to  possess. 

37.  I  have  had  no  serious  cases  of  witchcraft  brought  before  me.  Those  c&ses  that 
I  have  had,  have  been  dealt  with  by  my  endeavouring  to  show  the  oSenders  the 
utter  foolishness  and  imposibility  of  all  witchcraft,  and,  in  condusion,  with  a  promise 
which  I  have  never  had  the  chance  of  keeping,  that  if  I  ever  hear  of  their  offending 
again,  they  will  be  very  severely  punished. 

38-39.      I  am  imacquainted  with  the  subject. 

FBAN£  N.  STBEATFCBLD, 

Resident  Magistrate, 
Willowvale,  Transkei. 


By  Major  Elliot,  C.M.G.,   Chief  Magistrate,  Tembuland. 

1.  Ist  July,  1877. 

2.  OfBcer  in  Her  Majesty's  Royal  Marine  Forces. 

8.  ist.   Some  years'  travel    through  various  parts  of  South  Africa.      2nd.   Since 

my  appointment  as  chief  magistrate  of  Tembuland. 

4.  Two  Kaflr  huts  as  offices  erected  at  Government  cost ;  offices  in  course  of  erection, 
and  huts  occupied  by  myself  built  at  my  own  expense. 

5.  A  post  andtdeg^aph  office  in  the  township.   Postal  communication  between  both 
colonies  weekly.       weekly  cross  country  mails  to  all  important  Gitetions* 
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6.  About    10,000  square  xnilee,  exclusiye   of    Western  Pondoland,  over   Which 

I  am  British  Eesidcnt ;  population  about  100,000  souls  (of  Tembidand). 

Principal  Chiefs.  Clan. 

N'Gangelizwe  . .  . .  Amahala 

Matanzima  . .  . .                Do. 

Darala       . .  . .  . .  Amanclungwana 

Uiiiguhlwa  . .  . .  Amajumba 

Moni           . .  . .  . .  Aiuabomvana 

Bacela        . .  . .  . .  Amaqiba 

Sandili        . .  . .  . .  Aniaqabo 

Holomisa    . .  . ,  . .  Amagebe. 

T.  I  am  entirely  guided  in  civil  and  criminal    eases  by  native  laws  and  customs 

(excepting  where  British  subjo(?ts  are  concerned).  In  cases  where  I  am  not  acquainted 
with  the  applicable  law  or  custom,  I  consult  experienced  headmen  or  acknowledged 
eouncillorB  of  the  tribe. 

8.  No  case  of  disputed  inheritance  has  over  been  brought  before  me.  Native  law  on 
this  point  appears  to  be  very  clear  and  thoroughly  understood  by  the  people  ;  there- 
lore  disputes  upon  the  subject  do  not  arise  (or  if  so,  very  rarely).  Dowry  cases 
assume  sveiy  possible  shape  and  form.  Cases  have  been  brought  into  my  eourt, 
*where  reeitution  of  dowry  of  a  grandmother,  paid  some  eighty  years  before,  was 
claimed. 

9.  My  court  is  one  of  first  instance  in  murder  and  other  very  serious  cases ;  also  one 
of  appeal  from  the  courts  of  resident  magistrates  where  either  party  is  dissatisfied. 
Appeals  from  chiefs  or  headmen  are  made  to  resident  magistrates  of  districts  in  which 
the  case  occurred. 

10.  Native  law  being  in  force  in  this  territory,  nature  of  punishment  usually  inflicted 
is  fine,  lashes  only  being  inflicted  in  very  aggravated  or  brutal  cases. 

11.  Prisoners  sentenced  to  hard  labour  are  guarded  by  native  constables,  and  em- 
ployed on  any  public  work  required  to  be  done  in  the  district.  Government  only 
aUowing  one  shilling  a  head  jwrman,  they  have  to  be  fed  accordingly  (mealie  diet), 
bread  and  meat  when  this  scale  will  permit.  From  my  experience  the  prisoners  of 
this  territory  being  for  the  most  part  heathens,  are  rarely  visited  by  ministers  of 
reUgion. 

13.  Natives  incur  no  odiimi  whatever  when  found  guilty  of  any  serious  crime,  ex- 

cepting that  of  incest,  beyond  being  taimted  for  being  found  out. 

!•.  They  readily  lay  information  and  give  evidence  against  each  other  where  peXBonal 

interests  are  concerned.  Upon  all  other  occasions  they  screen  offenders  of  every 
class. 

ii.  The  custom  of  restitution  in  stock-thefts  and  a  penalty  for  theft  is  still  adhered  to. 

'  When  a  thief  cannot  make  restitution  (according  to  native  law),  his  family  or  the 
village  to  which  he  belongs  are  required  to  do  so.  I  have  adopted  the  custom  of 
sentencing  offenders  who  cannot  pay  a  fine  to  hard  labour,  considering  that  it  is 
frequently  oppressive  to  levy  a  penalty  upon  those  who  are  innocent  of  the  crime 
committed. 
'^5.  .  If  decision  given  by  a  chief  is  not  appealed  against,  it  is  carried  out  by  his 
tspuncillors ;  if  ajipealed  against,  and  confirmed  by  the  resident  magistrate  of  district, 
it  is  earned  out  in  same  manner  ;  if  reversed,  there  is  no  decision  to  enforce. 

16.  There  are  no  agents  practising  in  my  court,  but  several  agents  practising  in  the 
eourts  of  the  resident  mag^istrates  of  this  territory.  I  am  unable  to  state  what  their 
qualifications  are  beyond  paying  the  usual  colonial  fee  of  ten  poimds,  which  I  believe 
is  the  qualification  required  by  colonial  statute.  They  must  be  favourably  regarded 
'kjr  the  natives,  otherwise  they  woidd  not  be  so  frequently  employed. 

17.  Natives  of  mission  stations  bear  a  higher  character  in  their  own  estimation,  but 
'  a  knuch  lower  in  that  of  the  heathen.     My  opinion  is  that  the  relative  morality  of 

the  men  is  much  upon  a  par ;  but  that  of  the  women  lower.     The  g^und  upon  which 
I  give  this  is  hearsay.     I  have  had  no  personal  experience. 
Ift.  Natives  do  not  hire  each  other  as  servants  in  the  ordinary  acceptation  of  the 

t^rm,  but  frequently  feed  destitute  persons  for  the  assistance  they  can  render  about 
a  kraal  or  garden.  No  case  arising  out  of  such  engagements  has  ever  been  brought 
into  my  court. 

19.  General  character  of  buildings  on  trading  stations :  wattle  and  daub  houses. 
Goods  chiefly  sold :  Kafir  truck  (blankets,  beads,  red  clay,)  for  cash  and  barter — 
rarely  on  credit,  as  such  debts  are  not  recoverable  through  the  courts  of  this 'territory. 
Produce  mainly  raised :  mealies,  Kafir  com,  and   wool   (tobacco  in  Bomvanaland). 

20.  Very  few  natives  in  this  territory  are  engaged  in  trade  or  earning  a  livelihood 
as  mechanics  on  their  own  accoimt,  a  few  are  working  at  their  trades  as  servants  to 
white  men. 

21.  I  have  known  instances  of  natives  lending  money  to  others  at  interest,  the 
lenders  invariably  being  Fingoes,  who  are  the  usurers  of  South  Afrinan  tribes.  Stock 
is  usually  lent — not  hired. 
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22.  A  few  cases  of  money-lending  have  come  before  me,  and  not  unfrequently  daim 
for  restitution  of  stock  stated  to  have  been  lent. 

23.  Sites  for  kraals  and  garden  ground  are  usually  appointed  by  the  chiefs  with  the 
consent  of  those  whom  it  may  concern,  and  approved  of  by  the  magistrate  of  the  district. 

24.  Garden  ground  is  not  limited.  When  more  is  wanted,  it  is  simply  broken  up,  so 
long  as  this  does  not  infringe  upon  the  rights  of  others.  There  is  so  much  avulable 
land  in  this  territory,  that  it  is  only  where  a  litigious  spirit  exists  that  any  dispute 
can  arise. 

25.  Community  of  interest  in  garden  land  or  crop  is  very  unusual.  Each  wife  has 
her  own  garden  land,  which  she  cultivates  with  her  own  hands,  and  such  labour  as 
her  husband  may  give  her. 

26.  Should  a  man  leave  the  territory  and  avow  his  intention  of  not  returning,  his 
right  is  considered  forfeited ;  or  should  he  remain  absent  two  years  without  providing 
for  the  cultivation  of  his  land,  it  is  also  considered  to  have  lapsed,  although  it  is  not 
unusual  for  the  right  to  be  restored,  when  application  is  made. 

27.  Moughs  were  in  very  common  use  in  this  territory,  and  very  materially  lessened 
the  work  devolving  on  women,  but  during  the  recent  outbreak  a  large  proportion  of 
the  cattle  of  this  territory  were  swept  off  by  the  Colonial  Forces ;  and  therefore  the 
hoe  has  had  to  be  resorted  to,  the  use  of  which  devolves  almost  entirely  upon  women. 

28.  So  far  from  there  being  a  growing  tendency  on  the  part  of  natives  of  this 
territory  to  adopt  European  customs,  they  are  deeply  wedded  to  their  own,  and  look 
with  contempt  upon  those  who  adopt  them.  This  does  not  apply  to  mission  Kafirs 
professing  dLristianity. 

29.  The  natives  in  this  territory  are  totally  unprepared  to  accept  colonial  law,  and 
would  resist  any  attempt  to  force  it  on  them.  They  should  be  governed  by  a  special 
code,  adopting  such  native  laws  as  are  not  opposed  to  justice  and  humanity.  It  is 
not  desirable  to  alter  the  present  native  mairiage  laws.  To  do  so  would  reduce  those 
who  would  be  looked  upon  as  honest  wives  to  the  position  of  concubines  and  brand 
their  children  as  illegitimate.  (The  majority  of  native  men  will  not  be  satisfied  to 
live  with  one  woman.)  I  consider  that  the  native  laws  of  *'  ioheritance  "  and  "  land 
tenure "  are  well  adapted  to  the  condition  and  requirements  of  the  people ;  any 
attempt  to  rudely  break  down  existing  laws  and  customs  (to  which  the  people  are 
much  attached)  would  meet  with  determined  and  obstinate  opposition. 

30.  I  am  not  a  marriage  officer. 

31.  MaiTiago  amongst  the  various  tribes  is  very  frequent,  no  distinction  bein^  made 
between  Kafir  and  Fingoe. 

32.  The  use  of  brandy  is  not  imcommon  amongst  the  men  of  this  territory.  It  is  usuaDy 
supplied  secretly  (beiug  prohibited  by  law)  either  from  trading  stations  or  trading 
wagons  passing  through  the  territory. 

33.  I  do  not  tmnk  the  use  of  red  clay  is  diminishing.  When  applied  to  the  body  with 
gprease,  it  keeps  the  skiu  soft,  excludes  the  cold,  and  is  a  protection  against  the  rays  of 
the  sun,  thereby  taking  the  place  of  clothing,  and  is  much  cheaper,  at  least  so  I  am 
told — in  fact  is  to  the  native  what  violet  powder  is  to  the  European  lady. 

34.  I  think  it  undesirable  to  interfere  with  the  liberty  of  trade. 

35.  It  would  be  almost  impossible,  should  a  code  of  laws  be  framed  and  promulgated 
for  the  native  territorioi,  to  .exclude  Europeans  residing  within  the  territory  from  its 
provisions :  at  the  same  time,  I  think  Europeems  should  be  governed,  as  far  as  possible, 
by  European  laws.  But  this  question  has  presented  to  my  mind  considerable  difficulty. 
Unless  it  was  dearly  defined  by  what  law  Europeans  were  to  be  governed,  they 
would  over  be  ready  to  claim  the  application  of  that  law  they  considered  would  be  most 
advantageous  to  their  own  interests. 

36.  Native  doctors  never  sue  for  payment  in  my  court,  but  freijuontly  do  so  in  the 
courts  of  the  resident  magistrates,  who  are  guided  in  their  decision  by  natiye  law, 
which  is,  invariably — no  cure  no  pay. 

37.  Gases  whore  persons  have  been  accused  of  witchcraft  have  been  brought  to  my 
court.  I  deal  with  them  by  protecting  the  intended  victim,  and  punishing  the  witoh  doctor. 

38.  I  have  had  no  opportunity  of  watching  the  progress  made  by  men  who  have 
been  granted  farms  in  the  Tambookio  Location,  but  natives  similarly  situated,  residing 
in  the  western  part  of  my  district  known  as  Emigrant  Tembuland,  have  rapidly  and 
creditably  advanced.  Where  rights  or  titles  are  granted  to  natives,  I  think  the  area 
should  be  email,  and  commonage  large. 

39.  I  think  the  system  of  surveying  into  faims  good,  and  might  be  extended  with 
advantage.     It  would  facilitate  supervision  and  define  locations. 


By  A.  H.    Stanford,   Resident  Magistrate,  Umtata,  Tembuland. 

1.  23rd  September,  1878. 

2.  Qlerk  to  British  Eesident,  Tembuland ;  subsequently  derk  to  Ghief  HagistratSi 
Tembuland. 
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3.  I  raeak  the  native  language,  and  obtained  a  good  deal  of  experience  while  derk 
to  the  Britiah  Besident,  Mr.  Wright.  Since  my  appointment  as  magistrate,  I  have 
always  made  it  a  rule  to  obtain  tJie  opinion  of  the  headmen  and  Ghtngilizwe's 
principal  councillors  in  aU  important  native  cases. 

4.  A  court-room,  twenty  feet  wide  and  forty  feet  long,  a  gaol  consisting  of  two 
rooms,  and  two  cells.  One  room  being  eighteen  by  fifteen,  the  other  ten  by  fifteen ; 
the  cells  six  by  ten  feet.  House  for  magisbrate  is  in  course  of  erection— all  Qovem- 
ment  property. 

6.  A  post  and  telegraph  office  on  the  station.  Postal  communication  with  theCkdony 

and  Natal  once  a  week  each  way. 

6.  The  population  according  to  the  census  taken  in  October,  1879,  was  16,074. 
The  chiefs  are  GkuigOizwe,   formerly  paramount  chief  of  the  Tembu  nation, 

Hakaula  his  cousin  (son  of  the  late  chief  Joey),  and  Menziwe  ohief  of  the  Amasize 
dan  of  Fingoes,  who  are  Tembu  Eingoes,  having  many  years  ago  been  incorporated 
with  the  tribe. 

7.  Am  guided  entirely  by  native  laws  and  customs  in  civil  cases,  and  nearly  so  in 
criminal.  Am  personally  well  acquainted  with  native  laws  and  customs,  as  they 
obtain  with  the  Tembus,  but  in  difficult  cases  procure  the  advice  of  Ghmgeliiwe  and 
councillors. 

8.  The  native  law  of  inheritance  is  so  clearly  defined  that  disputes  very  rarely  arise ; 
in  the  past  three  years  have  had  but  one  disputed  inheritance  case,  that  of  a  father 
attempting  to  displace  his  eldest  son  in  favour  of  a  younser  one,  which  was  not 
permitted.    I  was  assisted  by  a  jury  of  coimcillors  and  hea£nen  in  trying  this  case. 

Downr  cases  are  frequent,  and  the  law  is  very  simple.  When  a  woman  refuses 
to  live  wim  her  husband,  the  latter  has  the  right  of  recovering  the  dowry ;  he  can 
daim  the  original  number  of  cattle  paid,  but  not  the  increase.  One  beast  is  allowed 
for  every  child  the  woman  has  borne  the  man  living  at  the  time  of  their  separation. 
The  husband  has  to  restore  to  his  father-in-law  the  property  sent  with  the  woman  to 
his  kraal.  Usually  two  cattle  called  '^  ilege  "  and  *'  ubulunga ;"  apot^  tin  can,  mat, 
and  one  or  two  other  small  aitides  accompany  the  woman.  When  the  partieB  have 
been  married  but  a  short  time,  and  have  had  no  children,  or  but  one,  and  either  diesi 
the  return  of  the  dowry  is  claimed.  Under  Gkuogelizwe  the  whole  used  to  be  restored, 
the  same  as  if  the  woman  had  left  her  husband,  but  ICr.  Wright,  when  diief  magis- 
trate, made  an  order  that  but  half  should  be  returned  in  these  cases,  with  which  role 
the  people  were  well  satisfied.  The  children  in  all  cases  are  the  legal  property  of 
the  father  but  usually  remain  with  the  mother  when  very  young. 

9.  Both  a  court  of  first  instance  and  of  appeal  from  chiefs  and  headmen. 

10.  According  to  native  law  all  cases  are  settled  by  fines ;  imprisonment  in  ordinary 
cases  is  only  given  in  default  of  payment  of  fine ;  lashes  are  sometimes  inflicted  for 
horse  stealing  and  very  serious  crimes,  but  are  not  frequently  administered. 

11.  The  gaol  has  only  been  in  use  since  January,  1881.  A  gaoler  and  one  turnkey 
have  been  appointed  since  Ist  July  last.  Prisoners  sentenced  to  lengthened  terms 
are  sent  to  East  London  Convict  Station. 

There  is  no  guard  on  the  prisoners  beyond  the  gaoler  and  turnkey,  two  additional 
constables  being  urgently  required  for  this  service. 

Should  the  inhabitants  of  Umtata  succeed  in  getting  a  municipality  established, 
which  they  desire  to  do,  the  borough  would  probably  find  guards  in  order  to  obtain 
:i  prison  labour.  Prisoners  are  at  present  em^oyed  on  the  streets  of  the  village.  The 
Government  allows  one  whilling  per  diem  for  each  prisoner  for  rations. 

The  prisoners  are  regularly  visited  by  the  missionaries  of  St.  John's  Mission,  and 
a  service  is  held  in  the  gaol  every  Stmday. 

12.  In  my  opinion,  only  for  committing  unnatural  crimes,  which  however  are  very 
rare. 

18.  They  screen  their  own  relatives  ocoasionaly,  but,  as  a  rule,  have  no  objection  to 

givixig  evidence  against  others. 

14.  The  custom  of  resitution  in  stock-thefts  is  still  adhered  to,  the  thief  paying  a  fine 
in  addition  to  restoring  or  making  good  the  stock  stolen.  A  father  is  answerable  for 
the  acts  of  his  sons,  and  the  owner  of  a  kraal  for  any  theft  committed  by  any  member 
of  his  kraal.  Before  the  influx  of  refugee  GFcalekas  (after  Kreli  was  driven  out) 
little  difficulty  was  experienced  in  collecting  ordinary  flnes,  but  in  consequence  of 
this  influx  there  are  a  number  of  men  who  actually  have  nothing  to  pay  with, 
and  sentences  of  imprisonment  are  necessarily  imposed  in  default  of  payment  of  fine. 

15.  The  chief  sen(b  a  messenger  in  the  usual  way  to  cdlect  the  award  where  the 
decision  is  not  appealed  against.  Where  a  chief's  judgement  is  confirmed,  his 
messenger  usually  enforces  it,  unless  there  is  reason  to  suspect  that  opposition  will 
be  shown,  when  a  policeman  is  sent  to  assist. 

16.  There  are  two  enrolled  agents  here,  but  only  one  practising  at  present,  and  who 
has  not  received  very  much  support  from  natives,  they  as  a  rule  preferring  to  conduct 
their  own  cases ;  at  the  same  time  I  have  heard  no  complaints  relative  to  his  dealing 
with  iliem.    This  gentlemen  has  a  tolerable  knowled^  of  native  law. 

17*         Aa  a  rule,  natives  ot  mission  stations  are  more  dyilised  ttuui  the  oordiaiiy  hoAtl&iii 
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/'    »  "iiua/eive.    '^^t^thig  my  iMdesc^  i>»  Ibliis  diBtriet  vevv  f^  thettss   iif  aky,  have  been 
/  tart«e^«0itii88i6n«twlloiiB.  Thep^^^ 

'  >0yblent^an  dtker  nAtives.     iRegMrding  morality,  very  i&w  oasoB  aruing  from  charges 
of  adultery  are  brought  to  this  office  but  it  is  nevertheless  stated  that  tmiiiOQality  to  a 
'    oed^ideg;re<d  ;{)revaik. 
:  jr  igt  Na^V>es  oooaskmally  employ  each  other  a«  servants,  paying  in  8todr>  'but  more 

(II  ;  ;  >fii^tieiitiy  ^ave  poorer  relaldons  living  with  them  who  act  as  servants,  ^d  do  not 
receive  payment.     Have  had  but  one  case  in  which  a  native  master  Vras  sued  by  his 
vii<  i:>  '  JB^Htint  to  ^ag^,  and  a  regular  agreement  having  proved,  the  ca«e  was  settled  in 
accordance  with  the  same. 
191  >'        Gheneral  character  of  buildings  on  trading  stations:  sometimes  ol  burnt  brick, 
moi«  €omiAonly  of  wattle  and  daub,  or  sods,  with  thatched  or  iron  roofs.    GK)ods 
'  •chiefly  s(dd  :  wollen  and  cotton  blankets,  clothing,  saddlery,  red  day,  ploughs,  and 
•       imrdinaiy  Kafir  truck,  for  cash  and  barter,  rarely  on  credit.    Produce :  mealies,  Ea6i 
com,  and  wool. 
'' i  'SO. .  1  'know  of  no  natives  who  earn  a  livelihood  by  trading.    There  are  a  few  native 

/  * . '  1    ■  ' .  meohanies  winking  at  their  trades  under  master  workmen. 

Li:;f21.  ^        1  am  not  aware  of  any  natives  who  lend  money  to  others  at  interest.    Stock  u 
usually  lent,  not  let. 
iSfi. .         No  eases  arising  out  of  money  lent  at  interest  have  ever  been  brought  bef(»e  me 
'  ''         by  natives.    CHaims  for  cattle  lent  are  not  unfrequent. 

"''2^rf  iS^ew  residents  applying  for  sites  for  kraals  and  gardens  have   to  obtain  the 

^enniiiffion  of  the  chief  or  hea^an  of  the  location  in  which  they  wish  to  reside,  as 

-  =    <wdl  as  the  oonsent  of  the  people  living  in  the  neighbourhood,  it  being  also  necessary 

y»' '      '  to  ^produce  ceaiificate  of  good  character  from  the  magistrate  of  the  district  they  wish 

b  >  /.i        to  leave,  before  the  application  is  acceded  to.     The  garden  ground  is  usually  alletted 

. ! :    : .      }yy  fho  headman  and  people  of  that  immediate  neighbourhood. 

'   '  ^Mi  'The  garden  ground  is  almost  unlimited.    When  more  is  required,  the  people  simply 

^  ''f    'inerease  the  size  of  tlieir  gardens.    The  occupiers  of  each  vaUey  usually  have  their 

'  <  '   ^  ^lands  together,  in  order  not  to  incommode  the  stock.    No  man  is  allowed  to  cultivate 

'    '  '    '-'in*  Ihe  common  grazing  ground,  it  being  necessary  and  usual  for  a  man'  cofnmencing 

'       '     'a>ilew  garden  to  obtain  the  sanction  of  his  neighbours.    There  is  generally  a  strip  of 

'ttilbultivated  land  left  between  the  difEerent  gardens,  which  serves  as  a  boundaxy. 
'"'^21^''     l^e  natives  do  not  have  community  of  mterest  in  garden  lands  or  tlL^ir  crops, 
1,1     i  i  •v.'^ittfch'  trifte  halving  her  own  garden  or  gardens. 

56.  A  native  f^feits  his    right    to    his  garden  by  emigrating,   uxiless  he  makes 

arranigemsntB  with  his  friends  and  relations  for  their  retention.   It  generally  occupies 
»''; them  two- basons  in  making  a  move. 
"  ^  i)7i  Almost  e^very  kraal  has  at  least  one  plorugh  throughout  this  district  "(always  ex- 

empting those  who  joined  in  <^e  recent  rebellion,  they  having  lost  all  their  property). 
•  Jii  J  I  Tfeg  had  very  materially  ledgfoned  the  labour  devolving  on  women. 
-diigSj  Wi& 'the  exception  Of  those  resident  on  mission  stations,  the  natives  sliU  retain 

their  own  customs  entirely.     There  is  a  slight  tendency  towards  fiuropean  clothing 
'  ' '         '^en  ttratv^lling^  but  at  ^dr  homes  they  invariably  wear  their  ordinaiy  native  dress. 

The  chief  Gangelizwe  is  the  only  heathen  native  who  has  a  square  bouBe  in  this 
'    8idtrict.    A  few  have  wagons. 
'^.'  '       I  do  not  think  that  natives  in  this  district  should  be  governed  by  ordinaiy 
•  ;<0tfloniai  law.    They  do  not  understand  it,  nor  is  it  suited  to  their  mode  of  living.    1 
am  of  opinion  that  a  code  of  laws,  based  upon  native  law,  wlhiefa  when '  properly 
[ .  rj;  <:.  i  ^liiadledfis-  (me  4>f  equity,  is  far  more  mutable.for  the  government  of  ftaitives. 

The  law  of  inheritance  is  one  ifto  i^orotxghly  weU  understood  by  the  naftives,  that 
v.-   /  "  •  ^HdputeB'rMP^yever'ariBer    Wh€«i  a. native  marries,  Ms  eldest  son^by  bis  first  ^e  is 


:(. 


Jlf. 


ur  i»i!i.  • 


his  principal  heir ;  when  he  marries  a  second  wife  he  may,  and  always*  does,  set 
''l^deatf^iniMrdon  oil  Bt(i#k<which  oone^tutes  «.  na^^ 


'"  f:l    ■•       i. 

'■  )*  '•:  • 

.III     '  ' 


^  for  the  tise  of 
that  house.  T£e  same  shoxild  he  marry  a  third  wife,  and  so  on  (or  eaeh  c^nsecntive 
^0,' the- eldest  son  ^i^rachhoose  being  the  heir  to  the  property  of  the  house.  'When 
amative  dies,  all  propcirty  not  disposed  of  in  the  forego&ng  '  manner  bebomes  the 
prop^*ty  <^  the  eldei^  son  of  tlie  first  wife,  or  great  h^Aise,  in  addition  to  the  property 
of  mat  hous^. 

'   The  dowry  received  for  girls  goes  to  the  houee  to  which  the  '^1  belongs. 
{Totnger  sons  are  usually  provided  for  by  having  one  of  the  sisters  aUoited  to  each 
of  them,  th^ry  receiving' Ihe  dowry  paid  for  her  when  she  marries,  which  atvangement 
^Is^tMu^y  made  by  the  father  with  the  consent  of  the  eldest  son  of  the  particular 
'house  to  T^hich  the  igirl  belongs.     Women  have  no  claim  to  property  under   any 
^eie^Ulnstaaaoes  whatever,  nor  can  a  man  disinherit  hie  eldest  son.     A  marriaj^e  is  con- 
tracted by  the  payment  of  dowry,  the  amount  or  number  of  eattle  varying^according 
tb  the  wealth  atid  rank  of  the  contracting  parties.    A  feast  is  usually  held  at  #hich  a 
•'■'"■ '       'boioit  iif  iilaughtered.    The  girl  is  always  sent  by  her  father  to  the  husband's  kraal. 

'^: '    >  !>    liaMages  are  gen^allj  ai^ranged  by  the  father  of  the  giri  without  reference  to  her 
wishes>'but  «he  oaA  ob^eetto  marry  a  man  die  dislikes,  ayid  where  muoh  pressure  is 

h-^iUi.jil  OmiitlbM^  ImUf  ttayitttke-Mtfugia  witli  the  «iuef.    Xha^ihad  giila  oofae  to  ra^  court 
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to  daiin  this  protection,  and  expevmced  no  difflcU(Lty  in  onras^ing  witb'  tiheir  fathers 
4^  &ay  ahould  not  be  forced  into  marriages  they  did  not  liko. 

Of  late  years  a  custom  known  as  '^ukutwala"  has  come  much  into  TOgue,  the 
giri;  being  cajrried  oft  by  the  man  who  wishes  to  marry  her,  usually  with  her  pwn 
eonsent,  though  sometinies  without  it.  The  father  follows  Tidth  his  friem^s,  and  if  terms 
cannot  be  arranged,  he  recovers  his  daughter,  she  in  the  meantime  not  h&ying  been 
treated  as  a  wife. 

At  present  I  consider  their  own  system  of  land  tenure  the  most  suitable  for  the 
natives  of  this  district,  who  fire  not  sufficiently  advanced  to  recognise  the  value  of 
individual  titles ;  and  the  whole  of  the  people,  from  the  chiefs  downwards,  would  most 
strenuously  oppose  any  alteration  in  their  present  system.  I  would  therefore  recom- 
mend that  the  laws  of  inheritance  and  marriage  be  legalised,  but  that  no  change  be 
made  in  the  land  tenure  nntU  the  majority  of  the  people  express  a  wish  for  it. 
80.  I  am  not  a  marriage  officer.     A  few  applications  have  been  made  to  me  by  both 

Europeans  and  natives.  I  liiink  it  desirable  that  all  magistrates  in  this  territory 
should  be  marriage  officers. 

31.  Intermarriages  among  the  various  tribes,  including  Fingoes,  are  frequent,  natives 
deeming  it  desirable  to  have  connections  to  take  refuge  with  when  war  or  other 
circumstances  press  heavily  on  them. 

32.  The  sale  of  spirituous  liquors  is  prohibited  in  this  district,  but  it  is  impossible  to 
prevent  it  altogether  from  being  smuggled.     The  natives  show  great  avidity  for  it. 

33.  The  use  of  red  clay  is  not  diminishing,  and  it  is  a  noteworthy  fact  that  natives 
who  have  ceased  to  use  it  are  far  more  liable  to  consumption  and  chest  diseases  than 
those^  who  continue  its  use,  which  fact  was  first  brought  to  my  notice  by  the  Bev. 
P.  Hargreaves,  then  Wesleyan  Minister  at  Clarkebury,  who  had  had  an  experience  of 
over  twenty  years. 

84^  This  would  cause  the  natives  considerable  inconvenience,  and  mean  ruin  to  a 

number  of  small  traders,  who  woidd  not  be  able  to  compete  with  the  larger  shops 
which  would  be  started.  In  this  district  most  of  the  shops  were  untouched  by  the 
war. 

3d.  Should  a  code  of  laws  be  framed  and  promidgated  for  the  government  of  the 

native  territories,  I  consider  it  preferable  that  all  cases  between  Europeans  should  be 
tried  by  colonial  law.  This  rule  has  been  observed  in  the  district  and  worked  well, 
there  are  a  large  number  of  Europeans  resident  in  this  village  and  immediate 
neighbourhood  who  would  certainly  prefer  colonial  law. 

36»  Native  doctors  do  sue  for  payment  for  medical  services.     Kja&t  law  on  this  point 

is,  ''no  cure  no  pay."  The  usual  fee  for  attending  a  serious  iUness  is  a  beast. 

37.  Persons  accused  of  witchcraft  almost  always  come  to  complain,  when,  if  the 
charge  is  proved,  the  doctor,  if  he  can  be  found,  is  punished.  Such  cases  are  however 
becoming  very  rare,  only  one  having  accui-ed  during  the  present  year. 

38.  Have  had  no  experience  on  the  question. 

39.  Have  had  little  or  no  experience  with  regard  to  this  question,  but  tliink  that  it 
would  answer  well  and  bring  the  natives  under  better  supervision.  * 

A.  H.  8TANE0BD, 
Besident  Malgistsate. 
Hesident  Magistrate's  Office,  Umtata, 
§tik  October,  1881. 


By  Gw  F.  Blakeway,  Resident  Magistrate  of  Mquanduli,  Tembuland. 


1.  Ist  August,  1878. 

2.  I  wm  in  the  Frontier  Armed  and  Mounted  Police,  from  1854  to  18^»  indusive 
justioe  pf  the  peace  for  the  districts  of  Fort  Beaufort,  Victoria  East,  Stockenstrom, 
aiKl  F^die,  and  as  an  officer  of  levies  in  the  wars  of  1846  to  1850,  and  commandant 
€i  levy  forces  for  the  districts  of  Fort  Beaufort,  Victoria  East,  Btockenstrom,  and 
Peddie  during  1877  and  1878. 

3.  I  have  been  constantly  on  the  Frontier,  and  had  opportunities  of  acquiring  a 
lEBOw^eidge  of  native  habits  and  customs  for  many  years,  and  since  my  appoinlxnent 
these  matters  are  daily  before  me. 

4*  '  There  is  a  courthouse  and  office  with  gaol  all  under  one  roof.  The  courthouse  is 
30  ft.  by  18  ft.,  the  office  12  ft.  by  18  ft.,  and  the  gaol  18  ft.  by  18  ft.,  this  i^a  brick 
building  with  iron  roof  and  a  verandah  in  front. 

My  private  dweUing  is  a  building  52  ft.  by  14  ft.,  verandah  in  front,  divided  into 
five  rooms,  passage,  and  kitchen,  and  three  large  huts  adjoining.  I  have  erected  this 
cottiftge  at  my  own  expense,  as  well  as  a  stable  for  nine  horses,  ciMrl^^Ii^  store 
room,  and  fowl  house. 
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The  gaol  and  offices  were  built  by  Goyenunent. 

5 .  The  nearest  post  office  and  telegraph  station  is  at  Umtata,  distant  about  twentymiles. 
A  tootrunner  carries  the  mails  from  Umtata  once  a  week. 

6.  My  district  extends  from  the  Bashee  to  the  Umtata  about  f orty-fiye  miles  across, 
and  is  about  forty  miles  broad.  The  population  is  between  14,000  and  15,000.  The 
chiefs  and  tribes  are  as  follows : — 

Cadefk.  Tribe. 

Bacela.  \ 

Kbo.  Amaqika. 

Sompa.  / 

Holomisa.  Amahegebe. 

Dalasili.  \ 

Dwanyaza.  >    Amatshomane. 

Dulwana.  ) 

Sandili.  \ 

Langa.  >    Amangabe. 

Sigcamo.  ) 

Sidiki.  Amaxesibi. 

Teija  and  EQobo  Amanganda. 

Dunyela.  Amavundhle. 

Badebe.  Amahala. 

7.  As  regards  natives,  I  am  guided  entirely  by  native  laws  and  customs,  and  when 
in  doubt,  consult  with  the  chiefs  and  councillors.  With  regard  to  Europeans,  the 
colonial  laws  are  used  as  far  as  they  can  be  appled. 

8.  (a.)  Native  inheritence.  The  law  is  so  well  known  that  they  seldom  have  disputes. 
(h.)  Dowry  cases. — These  cases  frequently  come  before  me.  If  a  man  pays  for  a  woman, 
and  she  dies,  he  applies  for  the  return  of  the  cattle,  and  there  are  often  disputes  as  to 
what  nimiber  of  the  cattle  is  to  be  retained  by  the  father-in-law  for  the  children  the 
woman  may  have  had.  It  also  happens  that  a  woman,  after  living  with  a  man  for 
some  time,  goes  to  her  father  and  he  sells  her  to  another  man,  the  first  man  then 
demands  restitution  of  the  dowrypaid.  Another  case  is  where  a  woman  has  children 
and  goes  to  visit  her  parents.  They  decline  to  give  her  up  unless  the  husband  pays 
another  instalment,  generally  a  beast,  and  it  frequently  ends,  in  the  event  of  the  man 
refusing  to  pay,  that  the  friends  sell  the  woman  to  another  man;  in  fact  a  man  purchasing 
a  woman  is  seldom  free  from  paying  the  friends  every  now  and  then  under  one  pretext 
or  another. 

9.  In  assault  cases,  and  in  disputes  between  two  tribes,  my  court  is  a  court  of  first 
instance,  but  in  most  matters  the  chiefs  try  the  offences  committed  within  their  own 
tribes,  and  the  litigants  have  the  right  to  appeal  to  me,  and  there  is  an  appeal  from 
my  court  to  the  chief  magistrate. 

10.  The  punishment  generally  inflicted  is  by  fines;  lashes  are  inflicted  in  murder 
cases,  serious  assualt  cases,  and  in  repeated  convictions  for  theft.  Lashes  are  limited 
from  twelve  to  fifty.  In  murder  cases  the  whole  of  the  culprit's  property  is  confis- 
cated. In  theft  cases,  where  the  fine  cannot  be  paid,  the  convict  is  punished  by 
imprisonment  with  hard  labour. 

11.  Prisoners  sentenced  to  hard  labour  whilst  out  are  guarded  by  constables 
and  confined  in  gaol  during  the  ni^ht  with  a  police  sentry.  The  prisoners  are  employed 
on  the  road,  dam-making,  making  holes  for  tree  planting,  and  carting  water  for 
the  trees  when  planted.  Kisoners  have  rations  of  mealies  and  sometimes  meal,  at  the 
rate  of  1/  per  diem.     There  is  no  minister  of  religion  to  visit  the  prisoners. 

12.  *  Natives  seldom  incur  odium  amongst  each  other  on  account  of  having  been 
punished. 

13.  Natives  will  not  readily  lay  information  against  each  other  unless  £rom  interested 
motives.  They  will  screen  offenders  against  themselves  if  they  are  remunerated  for  so 
doing.    I  have  never  known  them  give  up  an  offender  from  tiie  Colony. 

14.  The  custom  of  restitution  is  still  adhered  to,  but  the  amount  of  restitution  varies. 
When  a  thief  cannot  make  restitution,  the  chiefs  come  down  upon  his  friends,  and  in 
my  court  I  place  the  thief  to  hard  labour,  and  reduce  the  amount  of  restitution  from 
his  friends. 

16.  When  a  chief  decides  a  case,  an  umsila  is  sent  to  see  the  judgment  carried  out 

If  an  appeal  is  lodg^,  I  inquire  into  the  matter,  and  if  the  decision  is  confiimed,  a 

constable  is  sent  to  see  the  decision  carried  into  effect.     I  have  never  had  a  case  when 

a  constable  has  been  sent  that  the  judgpnent  has  been  opposed.   In  most  instances  the 

•the  parties  settle  the  matter  at  the  court  without  the  interference  of  the  policeman. 

16.  There  are  no  agents  practising  in  my  court. 

17.  There  are  no  mission  stations  in  my  district,  but  there  are  several  schools  under 
native  teachers.  The  school  natives  are  of  a  higher  character,  as  they  dress  more  in 
accordance  with  civilised  habits,  but  at  present  there  is  no  very  great  difference 
between  them  and  their  neighbours. 


\ 
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IS*  Some  natives  employ  others  as  servants.    The  usual  payment  is  a  cow  or  a  heifer 

SKT  annum ;  some  pay  in  cash.  I  have  had  cases  between  master  and  servant,  but 
ey  are  of  rare  occurrence.  I  apply  the  principle  of  the  Colonial  Master  and  Servants' 
Statute  as  far  as  can  be. 

19.  The  majority  of  the  trading  stations  are  permanently  built  cottage ;  some  few 

are  temporary  erections.  The  goods  sold  are  the  usual  native  truck,  including  clothing 
and  groceries.  Goods  are  mainly  sold  for  cash  or  barter,  but  occasionally  credit  is 
given.  The  chief  products  raised  by  natives  are  mealies  and  Kafir  com,  also  tobacco 
and  some  wool.  I  have  induced  a  few  of  the  chiefs  to  sow  wheat  during  the  past  two 
years. 

90»  Natives  are  not  engaged  in  trading  or  working,  either  on  their  own  acooimt  or 

in  service  as  mechanics,  that  I  am  aware  of. 

2h  I  know  of  no  native  who  lends  money  at  interest  or  hires  stock  at  a  rental. 

28,  JTo. 

$^  The  chief,  with  whom  any  native  immigrant  wishes  to  reside,  notifies  where  the 

a(pplic^t  is  to  live,  and  frequently  reports  such  cases  to  me. 

24.  The  garden  groimd  is  not  limitea. 

25,  Each  member  of  the  kraal  has  his  or  her  own  garden.  The  married  people  and 
widows  iisually  have  gardens. 

2.6.  I  have  known  owners  of  gardens,  after  an  absence  of  six  years,  return  and  claim 

their  gardens,  but  I  know  of  no  limit  of  time. 
yi,  Houghs  are  becoming  common  now,  but  doubt  whether  it  has  lessened  the 

labour  of  th^  women,  as  more  land  is  turned  over,  and  the  women  have  a  larger 

area  to  keep  clean  and  reap. 
JS(&  At  the  schools  endeavours  are  being  made  to   induce  the  natives  to   adopt 

EuTj^ean  customs  in  marriage,  &c. 

29,  For  some  time  to  come  I  think  the  natives  should  be  governed  by  some  special 
oodp.  It  would  be  almost  impossible  to  bring  them  under  colonial  laws  at  once,  and 
such  a  measure  would  cause  complications  which  it  is  very  impolitic  to  bring  a^ut. 
Th^re  would  be  g^eat  opposition  to  the  marriage  laws,  and  any  change  must  be 
approached  with  great  caution.  Everything  is  new  to  the  natives  in  this  neighbourhood 
^t  jffesent^  and  they  are  suspicious  of  any  change.  No  doubt,  improvements  can  be 
maae,  but  they  must  be  brought  about  gradual^. 

30,  No. 

3^/  Interiqaarriages  are  frequent  between  various  tribes.     Pondos  and  TembuB>  and 

PPi^bus  and  Bomvanas,  also  f^ngoes,  are  constantly  intermarrying,  and  even  Europeans. 

32.  The  sale  of  brandy  is  restricted,  but  they  occasionally  get  it,  and  are  very  fond  of 

it.  TJi^y  mii^st  get  it,  I  presume,  by  smuggling,  but  it  is  almost  impossible  to  ascer- 
tain how  they  obtain  it,  as  they  will  never  give  any  information. 

33f  Bed  clay  is  in  common  use. 

34.  There  are  many  reasons  in  favour  of  concentrating  the  trading  stations  round  the 

mwistracy,  but  there  are  also  so  many  against  it,  that  at  present  I  think  tkis  matter 
mi^t  remain  optional. 

8$.  I  do  not  think  the  Europeans  should  be  brought  under  the  special  code  of  laws, 

as  they  are  acquainted  with  our  laws  as  they  stand,  and  also  we  must  look  to  them  as 
niqneers  of  that  law  and  through  them  gradually  to  train  the  natives  up  to  European 
hiwa  and  customs. 

3{|,  ^  Natives  doctors  sue  for  pajrment,  but  not  in  witchcraft  cases.  The  native  custom 
is  that  where  a  doctor  is  called  in  the  fee  is  a  '*  boast,"  and  I  inquire  to  ascertain 
whether  he  is  fairly  entitled  to  it  or  not. 

^7-  I  have  complaints  against  witch-doctors  by  persons  accused  by  them ;  in  minor 

paj^^  I  fine  the  doctor,  if  convicted  ;  in  aggravated  cases,  I  take  evidence  and  submit 
:^h^.  matter  to  the  chief  magistrate. 

^8.  I  have  had  no  opportunity  of  watching  the  effect  of  land  granted  to  natives  on 

individual  tenure. 

C.  E.  BLAKEWAY, 

Besident  Magistrate, 

Mqanduli,  Tembul^d. 


By  R.  H.  Stanford,   Esq.,,  Resident  Magistrate  of  St.  Mark's. 

1,  I  was  appointed  here  on  the  22nd  April,  1881. 

2.  Was  superintendent  of  natives  at  Bolotwa  for  about  three  years. 

8.  Beaided  near  native  locations  before   entering  the  civil  service,  and  since  have 

been  constantly  employed  with  their  cases.     I  speak  the  Kafir  language. 

4.  This  being  a  now  establishment  there  are  no  public  buildings,  and  I  have  had 

t9  }iy§  in  a  cottage  w^iiotx  is  used  for  of^ces,  gaol,  &c. 
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5.  Have  two  posts  a  week  to  and  from  the  Oolony,  and  the  same  number  from 
TJmtata  and  neighbourhood.  The  nearest  telegraph  office  is  at  the  Imyani  Baalwaj 
Station,  some  seventeen  miles  away. 

6.  The  district  has  an  area  of  about  three  hundred  square  miles  This  indodei 
Matanzima's  and  Darala's  locations,  and  the  St.  Mark's  Mission  Land.  Matanzuna'B 
people  are  Hala's ;  Darala's,  Dxmgwana's ;  there  are  also  members  of  Tshatshu  and 
other  refugees  scattered  about  the  locations.  Fingoes  too  are  numerous,  espedaUj 
about  the  Esikobeni  and  Cofimvaba,  where  there  is  a  location  of  them  under  the  petty 
chief  **  Mtyakisane."  As  the  hut-tax  registers  were  destroyed  at  Southeyville,  there 
is  some  difficulty  in  forming  a  correct  estimate  of  the  population,  but  from  what  I 
can  gather  from  Archdeacon  Waters,  and  other  old  residents,  there  must  be  about 
10,000  people  in  the  district. 

7.  I  generally  use  Kafir  law  in  my  court ;  and  when,  in  any  case,  I  am  not  acquainted 
with  the  applicable  law  or  custom,  I  inquire  of  the  old  men,  some  of  whom  are 
usually  present  when  a  case  of  note  is  being  heard.  In  criminal  cases  the  ofitenden 
are  sentenced  to  a  term  of  imprisonment,  should  they  or  their  friends  not  be  aide  to 
pay  the  fine  imposed.    It  rarely  happens  that  it  is  not  paid. 

8.  Inheritance  c€ises  brought  before  me  have  been  few  and  of  a  trivial  nature,  but 
should  I  have  to  decide  a  serious  one,  I  would  be  guided  by  the  third  section  of  Act 
No.  18  of  1864.  Dowry  cases  are  of  frequent  ocurrence,  as  the  women  are  constantly 
leaving  their  husbands.  If  thev  won't  return  when  asked  to  do  so,  the  husband  ean 
claim  the  cattle  which  he  left  with  her  friends  when  he  married ;  but  it  it  is  proved 
that  he  grossly  ill-treated  the  woman,  very  few  are  returned  to  him. 

9.  Mine  is  a  court  of  both  first  instance  and  of  appeal.  The  chiefs  only  try  oaaee 
between  persons  of  their  own  tribe.  Europeans  ana  school  people  lodge  their  com- 
plaints at  the  office  without  reference  to  mem.  Appeals  are  numerous  from  the 
decision  of  the  chiefs. 

10.  The  usual  punishment  is  a  fine.    I  have  never  inflicted  lashes,  but  I  think  it 

would  have  a  good  effect  on  scoxmdrels  who  have  repeatedly  been  convicted  of  theft. 

!!•  Prisoners  sentenced  to  hard  labour  would  be  guarded  by  the  constables  and 

empWed  on  the  roads.    They  are  fed  on  mealies. 

Very  few  have  been  sentenced  here,  and  these  have  not  been  visited  by  ministon 
of  religion  nor  any  efforts  made  for  theiromoral  improvement. 

12.  Natives  do  nut  incur  any  odium  amongst  each  other  when  found  guilty  of  a 
serious  crime  unless  it  is  an  unnatural  one,  and  crimes  of  this  sort  rarely  happen. 

13.  They  do  not  readily  lay  information  er  give  evidence  against  each  o^er,  and 
have  an  Irishman's  abhorrence  of  an  informer. 

14.  The  custom  of  restitution  in  stock  cases  is  still  adhered  to,  and  when  a  thief  can- 
not pay,  his  friends  have  to  do  so  for  him. 

15.  The  chief's  decision  is  carried  out  by  his  messengers ;  and  if  appealed  against  and 
his  judgment  confirmed,  a  policeman  is  sent  with  them. 

1 6.  There  are  three  agents  practising  in  my  court.  Their  qualification,  as  fax  as  I  knoir 
is  simply  having  paid  the  enrolling  fee — ^£10.  They  have  lots  of  work,  as  most  thieves 
and  persons  who  have  bad  cases  go  to  them.  They  are  not  liked  by  the  better  dass  of 
people,  and  are  detested  by  the  chiefs.  Both  Matanzima  and  Darala  have  complained 
to  me  about  them,  alleging  that  they  had  Httle  difficulty  in  managing  their  peo^ 
before  they  were  allowed  to  practise.  From  what  I  have  seen,  I  consiaer 
that  they  have  a  bad  effect  on  the  people.  Their  charges  being  high,  a  poor  man 
is  unable  to  employ  them,  consequently  a  rich  one  has  the  advantage,  and  I  certainly 
think  that  they  should  not  be  allowed  to  practise  in  the  dependencies. 

17.  As  I  have  only  resided  in  the  district  for  a  few  months,  I  can  hardly  fatm  a 
correct  judgment  as  to  whether  the  school  people  bear  a  higher  or  lower  charaeter 
than  the  heathen.  From  what  I  have  seen,  I  think  there  is  but  little  difference 
between  them  here.  There  is  no  doubt  that  the  best  natives  to  be  met  with  are  from 
mission  stations,  but,  on  the  other  hand,  some  of  the  worst  specimens  that  I  Have  had 
the  misfortune  to  come  in  contact  with  are  school  people.  Durii^  the  late  rebeUions  the 
station  people,  with  few  exceptions,  remained  loyal ;  and  when  Ithink  of  the  Lesseyton 
men  and  others,  I  am  convinced  that  the  missionaries  are  a  great  blessing  to  the 
Colony. 

There  is  no  question  whatever  regarding  the  relative  morality  of  the  females. 
School  girls,  as  a  rule,  are  much  worse  than  their  heathen  sisters.  This  I  consider  is 
mainly  owing  to  the  fact  that  most  missionaries  have  done  away  with  the  custom  of 
*'  ukulobola.  At  one  station,  where  I  resided  for  some  time,  there  was  scarcely  a 
girl  who  had  not  fallen.  From  inquiries  I  have  made,  I  find  that  the  girls  on  the 
St.  Mark's  Mission  are  more  virtuous  than  they  are  on  most  stations,  and  I  am 
convinced  that  this  is  because  Archdeacon  Waters  has  encouraged  "ukulobdLa." 
Among  the  heathen,  the  fi^ls  are  well  looked  after  and  are  fairly  virtuous,  but  the 
married  women  are  a  bad  lot,  and  each  of  them  has  generally  got  two  or  three  lovers. 

18.  The  natives  rarely  employ  each  other  as  servants,  and  omy  one  case  arising  out 
of  these  engagements  has  been  brought  before  me. 

19.  There  are  several  trading  stations  in  the  district,  none  of  them  vevy  large,  with 
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the  exception  of  those  at  St.  Mark's.  A  large  trade  is  done  with  the  natiyes, 
especially  among  the  school  people,  in  clothing,  groceries,  &c.,  and  large  quantities  of 
'i^&Ughs,  hoes,  and  blankets  are  sold  to  the  heathen.  Extensive  crops  of  Kafir  cam 
and  mealies  are  raised,  but  not  much  wheat,  and  several  of  the  natives  have  very  fine 
flocks  of  riieep.  The  goods  are  sold  for  cash  or  in  barter,  as  the  traders  are  not 
'  allowed  to  sue  for  book  debts. . 

L  I  do  not  know  of  any  natives  engaged  in  trading.    A  few  earn  a  livelihood  as 

mechanics.  On  the  station  here  we  have  a  bootmaker  and  several  apprentices  to  the 
tihsmith  and  wagonmaking  trades. 

I  do  not  know  of  any  natives  who  lend  money  to  others  at  interest  or  hire 
•took  to  others  at  a  rental.  Those  who  have  wagons  engaged  in  the  carrying  trade 
frequently  hire  oxen  from  their  neighbours,  and  when  the  settling  day  arrives,  there 
IB  generally  a  dispute. 

S.  The  only  cases  that  have  come  before  me  have  arisen  out  of  the  hire  of  oxen. 

I.  In  the  locations,  new  residents  receive  sites  for  kraals  and  garden  g^round  from 

HbB  duefs  ;  on  mission  lands  from  the  missionaries. 

I.  The  garden  groxmd  is  limited,  and  when  they  want  more  they  apply  to  the  chief 

orimssionary,  and  if  there  is  a  convenient  piece  they  are  allowed  to  break  it  up.  Lands 
are  becoming  very  scarce  in  this  district. 

K  The  gardens  are  owned  by  the  married  men ;  and  each  wife,  in  cases  where  there  are 

more  than  one,  has  her  own  piece  entirely  separate  from  the  others. 

I.  When  a  man  leaves  his  location  and  intends  to  return,  he  goes  to  the  chief  and 

USIb  him  this.  His  lands  are  then  merely  lent  to  some  one  else ;  and  should  he  be 
away  for  eight  or  ten  years,  he  can  claim  them  when  he  gets  back. 

Ploughs  are  in  general  use,  and  have  considerably  lessened  the  work  of  the 
women.  The  ploughmg,  such  as  it  is,  is  usually  done  by  the  boys,  and  the  men  now 
assist  in  the  hoeing. 

I.  Most  of  the  school  people  have  adopted  European  customs  in  marriage,  dress, 

furniture,  food,  and  utensils.  I  have  not  observed  any  caiis  in  this  district,  out  have 
seen  several  in  possession  of  natives  elsewhere  ;  and  all  the  richer  ones  have  wagons. 
I  have  seen  several  very  good  square  houses,  comfortably  furnished  with  chairs, 
tables,  &e. ;  and  I  remember  on  one  occasion  on  going  to  a  headman's  kraal,  I  wanted 
a'  tiable  on  which  to  do  some  writing.  He  produced  a  very  good  one,  and  some  bent- 
wood  chairs.  He  also  sent  me  some  potatoes  and  a  very  fine  cabbage.  Another  time  I 
had  to  go  to  a  kraal  at  night  to  stop  a  beer-fi^ht,  and  on  calling  for  a  light  they 
produced  a  silbur  lamp  with  which  I  examined  the  wounded.  I  aLso  noticed  that  one 
of  the  huts  was  decently  furnished,  and  I  regretted  that  a  man  who  had  such  very 
good  ideas  of  the  comforts  of  life,  and  was  moreover  a  Christian,  should  not  have 
prevented  a  row  in  which  one  of  his  guests  was  nearly  killed. 

lliere  is  now  a  deal  of  waste  at  meir  marriages,  no  end  of  money  being  spent 
in  dress  and  on  the  wedding  f  estivies,  some  f  amiUes  being  quite  impoverished  in  their 
ei^deavours  to  outvie  some  richer  neighbour,  and  I  think  that  the  missionaries  should 
do  their  utmost  to  put  this  sort  of  thing  down. 

L  I  do  not  think  that  natives  in  this  district,  or  in  any  other,  should  be  governed 

by  ordinary  colonial  law. 

My  opinion  is  that  we  should  have  a  special  code  adopting  such  native  laws  as 
are  suitable  and  in  accordance  with  himianity  and  justice ;  and  it  is  to  be  regretted 
that  this  was  not  done  long  since,  as  it  would  have  saved  a  deal  of  bother  and 
oonfusion.  I  believe  that  the  hereditary  chiefs  should  be  allowed  to  try  cases, 
subject  to  appeal  to  the  magistrates.  They  could  not  do  much  harm,  and  their  time 
would,  be  occupied.  Cases  oetween  Europeans  and  natives  or  between  members  of 
different  tribes  should  be  settled  by  the  magistrate ;  and  a  judge  or  native  high  court  is 
required  to  settle  the  graver  onences,  such  as  murder,  culpable  homicide,  &c.,  and 
wliose  judgment  shall  be  final  in  aU  cases  of  appeal. 

I  fed.  sure  that  if  we  attempt  to  do  away  with  the  power  of  the  chiefs  suddenly, 
or  put  a  stop  to  polygamy  and  **  ukulobola,"  we  shall  have  all  the  tribes  in  a  state 
of  ferment.  The  marriage  question  after  aU  is  not  a  very  serious  one.  The  woman  thata 
man  first  marries  (except  in  the  case  of  chiefs)  is  his  great  wife,  and  it  is  her  children 
that  inherit ;  and  no  matter  how  many  wives  he  may  marry  after,  he  must  make 
provision  for  them  during  his  lifetime  by  giving  them  stock  for  their  children,  and  at 
his  death  his  wives  cannot  interfere  with  stock  so  given.  In  cases  where  a  man  who 
has  several  wives  wishes  to  be  remarried  to  one  of  them  by  the  missionary  or  magistrate, 
he  should  only  be  allowed  to  marry  the  great  one.  The  custom  of  "  ukul(H>ola"  I 
consider  a  good  one  for  the  natives  in  their  present  condition.  Where  it  has  been 
stopped  by  the  missionaries,  the  effect  has  been  bad,  the  girls  going  to  ruin  and  many 
of  the  men  deserting  their  wives. 

I  do  not  think  it  advisable  to  introduce  individual  land  tenure  just  now.  The 
people  do  not  want  it  it.  I  had  a  good  ojpportunity  of  witnessing  this  at  the  Bolotwa 
0ome  little  time  back  when  Mr.  Hemming  proposed  it  to  the  mission  natives  and 
others,  but  they  refused  it  to  a  man.  This  was  for  garden  and  building  plots.  Had  they 
l)een  offered  farms,  I  have  no  doubt  they  wQuld  nave  accepted  them« 
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SO.  I  am  not  a  marriage  officer. 

81.  Xntermarriages  between  Kadrs  of  different  tribes  are  frequent.    EaJlni  and 

Fing^B  intermarry  occasionally  when  their  locations  adjoin. 
32.  The  use  of  brandy  is  not  common  amongst  the  men  and  women  in  my  district, 

simply  because  they  have  difficulty  in  obtaining  it,  its  sale  to  natives  being  strictlj 

prohioited. 

38.  Bed  day  is  used  as  much  as  ever  by  the  heathen.    The  schocd  people  rarely  use  it. 
34.           I  think  that  it  would  be  a  good  thing  to  oonoentrate  the  trading  stations  at  the 

seat  of  magistracy.  It  would  tend  gteatly  to  check  gun-running  and  brandy  Bmug^^ling. 

85.  Should  a  code  of  laws  be  framed  for  the  g^emment  of  the  native  territories,  I 
consider  that  Europeans  resident  in  these  territories  should  be  governed  by  them.  If 
this  were  not  done,  the  natives  would  imagine  that  they  were  being  hardly  dealt 
with. 

86.  Native  dfx^tors  frequently  sue  for  their  fees  in  my  court,  and  I  am  guided  to  a 
decision  by  the  native  custom  which  holds,  if  the  patient  is  not  cured  no  payment 

is  to  be  made. 

87.  6inoe  I  have  been  here  no  persons  have  complained  of  being  accused  of  witch- 
craft, but  a  week  or  two  back  the  chief  Darala  fined  the  members  of  a  kraal  in  his 
location  heavily  for  having  employed  a  witchdoctor  to  "  smell  out "  one  of  their  own 
women.    The  people  appealed,  and  I  confirmed  the  chief 'sjudgment. 

88.  I  know  most  of  the  native  farmers  in  the  Tambookie  Location  (Queen's  Town 
District)  who  have  had  farms  granted  to  them.  They  have,  With  few  exoeptioiiB,  done 
remarkably  well,  and  this  is  not  to  be  wondered  at,  for  while  their  less  fortunate 
neighbours,  in  time  of  drought,  are  squabbling  about  a  stream  of  water,  they  ^nerally 
have  a  fine  fountain  of  their  own,  and  while  the  other  poor  fellows  are  losing  stock 
for  the  want  of  grass,  they  have  heaps,  having  taken  precious  good  care  to  preserve 
it  by  impounding  their  neighbours'  cattle. 

39.  I  think  the  plan  adopted  in  the  Tambookie  Location  (just  mentioned)  of  having 
it  surveyed  into  farms  A  two  or  three  thousand  morgen  each  under  headmen,  a 
good  one.  You  know  exactly  where  the  people  are,  and  can  get  at  them  easily,  and 
though  the  headmen  are  not  always  to  be  trusted,  they  do  pretty  well,  as  it  la  to  their 
interest  to  keep  the  people  under  them  straight.  My  opinion  is  thattihey  should  not 
be  allowed  very  much  power. 


By  Charles  J.  Levey,  Esq.,    Resident   Magistrate,  Southeyville. 

1.  I  was  appointed  to  my  present  office  in  November,  1876. 

2.  Previous  to  my  present  appointment,  I  have  held  the  appointments  of  Besident 
Magistrate's  Clerk,  Acting  Government  Agent  inFingoland,  and  Goveimm^t  Labour 
Agent  to  the  Colouy. 

3.  The  nature  of  the  duties  attached  to  the  various  positions  which  I  have  held 
have  afforded  me  many  opportunities  of  acquainting  myself  with  native  laws  and 
customs.    I  was  bom  in  this  country,  and  brought  up  ana  educated  at  Lovedfede. 

4.  The  present  Government  buildings  at  this  station  are  temporaxy,  all  the  property 
having  been  destroyed  during  the  late  rebellion.  The  dwelling-house  which  1 'occupy 
is  my  private  property.    I  receive  a  house  allowance  of  £25  per  annum. 

5.  Mails  are  received  and  dispatched  between  Queen's  Town  and  this  magistracy 
twice  a  week.  The  nearest  telegraph  office  is  the  Imvani  Baihray  Btation,  aboi^ 
twenty- six  miles  from  here. 

6.  The  area  of  this  district  is  about  600  square  miles,  and  the  population  about 
8,000.  Owing  to  the  late  war,  there  are  now  no  chiefs  in  my  district.  A  large  pro- 
portion of  the  people  are  Fingoes ;  the  remainder  belong  to  the  Hala  tua  Qwati 
branches  of  the  Tembu  nation. 

7.  I  am  guided  in  civil  and  criminal  cases  by  native  laws  and  costoms,  As  far  as  I 
find  they  are  not  repugnant  to  humanity.  In  cases  in  which  I  am  not  acquainted 
with  the  applicable  law  and  custom,  I  obtain  a  knowledge  of  it  from  native  councillors. 

8.  Cases  of  disputed  inheritance  rarely  come  before  me,  and  I  believe  that  the 
native  custom  of  settling  these  matters  is  satisfactory,  except  in  one  point,  where  it 
keeps  up  the  custom  of  polygamy  by  dividing  the  property  amongst  all  the  wives 
and  children.  This  arrangement  is  nearly  always  made  by  the  head  of  the  house 
while  living.  A  law,  by  which  the  first  wife,  with  her  children,  should  alone  inherit 
the  property,  might  have  the  e£[ect  of  discouraging  polygamy. 

DowTy  cases  are  frequently  brought  before  me.    Generally  thejr  are  cases  of ' 
husbaiuVs  claiming  the  restoration  of  cattle  paid  for  a  wife  who  has  deserted  him. 

lu  some  cases  of  this  nature  I  find  that  the  wife  has  been  ill-used  by  the  hus- 
band. In  other  cases,  that  a  system  of  irritation  has  been  adopted  by  him  to  induce 
the  woman  to  leave  liiiu.  In  such  cases  I  refuse  to  entertain  any  daim  men  the 
wife's  friends. 


Bbwjmto 
QvMTion. 

*^^9i     ^'^"^ottit  is  A -^^iirt  ^  fii«t  yffilAnoe  ill  torioas  QMriOB^  «id>a  oMrft-  (^  f^n?^  ^ni 

the  decisions  of  headmen  in  wdhiMy  eaMm. 
'W.  'Ibis  ptmii^ktiieiits  i«uufa(%  iniieted  ore  fines  mad  impxidoiimeiit.    "ISie  lash  is 

*'HMytBm^  kaA  ^mfy  in  t^^  (Mi^kyus  crimes. 

*n.         ^^Eto  'pMlk>neiis 's^ttimided  to'haidtebour  are  guardf^d'bgr  oetetttble^t;  reoeure  the 

ordinary  prison  diet ;  and  are  employed  in  repairing  roads  and  (iptpifeii^)^  the 

asA^fiittetiti^,     The  prisoaeitt  here  are^  not  visdied  by  minkters  ol  ^tiSigion,  but  are 

"tSLaw^ixi  tifft^nd  the  fiatiYe  chtiroh. 

%l.  lV<ttite8don<^inmn*d^Nun«a»oiig8t:0aohdt^er,  except  in  otee*  of  tH^pefi^r  un- 

' ')l)iti]Ma  drimes. 
^3.  Niktites  do  not  t^adily  lay  information  or  gire  evidence. a^^ainstreaohothinr.  They 

'  ^ottdt  g^n^itttlly  screen  onenders  ag»inst  themsehres;  nor  do  they  g^erejj^f  impose 
'cffidliders  M^aped  from  the  Colony. 
'14.  The  custom  of  restitution  in  stook-^thefts  is  still  adheifed  to.    'Wihem  a  tbM  can- 

^ndtmaket'estitution,  his  nearest  relatives  genevally  |)ay  loor  him. 
^^5.  When  I  had  chiefs  to  deal  with,  t^ededsion  <^  the  chief ^^  wben  not  .^^^pealed 

against,  was  ottrried  eiit  by  himself ;  and  when  appealed  against  and  Donfim^  by 
a  Indssenger  of  this  court  assisted  by  a  messenger  ot  tiw  chief . 
^ Itt.  Ther&Oife  agents  employed  in  my  court.    Their  qtuolifieatioos  ave  suwosidd  to  be 

good  character  and  an  ability  to  pay  the  i»e  <si  enrokiMnt.    They  ore  ^believedrby  the 
lt4tivesto  be  abl^  to  turn  right  into  wremg  and  vice  versa y  and  (keiMje  their  name 
**^^n^MfifwHa^^  which  means  to  turn  a  thing  up^side  down.     Th^  fu)e  £fe%uently 
iMnt>loyed l>y  the  nalives,  «nd  are  regarded  by  them. as  uisedEulonen. 
1 7.  The  tt^y es  of  mission  stations  bear  a  ii%her  character  than  r  die  rJbeatlien.    The 

^immdraHty  on  mission  sUttions  is,  howevser,  great,  and  may  paftly  bus  .ocoounted  for 
f){y  b<)th  eeices  oecttpylng  Uite  same  hut,  the  ututs*  being  )generaUy  oi<Q|ily:oDe  com- 
^paitment. 
'^'1^.  Kative^  ediplmr  each  other  as  servants,  land  geniBTally  n^aiy  da  ^Une.    ^Disputed 

ibises  arising  out  of  these  engagefhents  ocoosionailiy  come  before  me  'ondiare  -^ttled 
'  'OS  any  other  coses  of  oontro^t  Mtween-two  pofrties  would  be. 
M.  The  e^erolohaa'acter  of  buildings  on  trading  tiTiations  is  .biddk 'OOi^^B^d  with 

'  cb^Mgated  iron ;  the  ax^erage  value  of  these  plooee  is  about  £dOO. 

^e  goods  principally  «old  are  blankets^i  plougli^/  saddleary,  igrdo^ryi  rattdoltthing. 
"Thtd  d^in^iid  for  the  two  latter  has  oonsideraDlyidnoreased  qI  >  lata f years.  >Qof ds  are 
't^rindpoUy  sbM  for  cosh  and  baiter ;  but  aixmsiderablec^uibitity  tS'SDld/onof^t. 

The  produce  mainly 'rmsed  by  natxres  isiitrheBt^imaiae^  andiKafircctn. .  >Kbo  pro- 
'^6tion  of  Wheat  has  inoreosed  about  25'per  cent,  duidng  the  last ^tbreegreow. 

'  Oe^,  iba;z4ey,  'tod  potatoes  ore  nowa  in  small  quantities, otedfthora  lar^  desire 
"fo^intMasc^d  vrodufMdon  of  these  artioles. 

'^e  aiQiiff>mon  for  the  cultivation  of  fkuit/ttees  iatoi^dly  taking  hoU'^A0<people. 
20.  There  ore  individual  cases  of  natives  engaged  in  itnftdxng.'  Thete)|a)e(  several 

'  doftiing  'a  livelihood  as  mechanics,  working  either <  on  their  <0iwn  •  Oeeount  >ar  in  service, 
/il.  I'do'not'knoW  of  any  natives  who  lend  monejjr  ion  interest.'  Irknow  r(tfvtwo  in- 

st^nc^  Of  sheep  being  hired  on  a  rental,  andl  believe  thereat^  several  lOtheVfOoses  of 
thid  ito^cie  'kind. 
''22.  No  coses  arising  out  of  the  foregoing  have: ever  eeme  into  lay  ^oojuirt. 

\2S.  Tho  iresidents  in  my  district  receive  sitesior  ikioals  ondigacdeiieilromrtbd  head* 

men. 

24.  The  garden  ground  of  residents  is  limited  to  the  number^  otrnoanaoieltkvvatingi 

6f  Bktmtaxv,    When  more  groi^d  is  wanted  it  is  obiaimed tlrom  thaJbeodiaen* 

'25.  Th^  l^eod  of  'a  Ytteal  an*anges  ior  the  ouhivatian  of  the  loads fbfjishging  to  his 

ftodly.  Eodl  Wile  is  sumiosed  to  attend'  to  thehoeing  ondihorveilii^'O^hmpatticular 
gttrden,  the  produce  of  which  goes  to  the  support  dfG^erseUandfdbirdeeii* 

26.  Should  an  owner  of  garden  lands  mnigrate^  i he  fcrfeitshifr  loads,  wndia^ttsidered 

to  have  no  further  right  to  them. 

'  27.  Ploughs  are  in  general  use,  and  their  introduction  hoe  lessened  thoiWOiriLidevolv- 

ing  '^xjMx  women. 

28.  Thete  is  a  growing  tendency  on  the  part  of  some  of  thenatives  ia  myiidifftrict  to 
adopt  European  customs  in  marriage,  houses,  furniture,  amusements,  leading,  festi- 
vities, vehides,  food,  utensils,  language,  religion,  eduoaticKny  and  burial ;  >  bttt!  l^  for  the 
greater  proportion  have  not  advanced  farther  than  a  desire  for  clothing,  rvehicies,  and 
an  improved  sfvle  of  agriculture.  I  can  instance  a  number  of  oases  in<iwhiehrnatives 
occupy  square  notises  and  use  tables,  chairs,  bedsteads,  and  the  usual  fudmitare  seen 
in  the  houses  of  respectable  European  mechanics.  There  are  several  if ooiAlies  who 
s^nd  their  d^dren  to  the  Colony  and  pay  for  their  education  there. 

29.  I  think  that  the  natives  in  my  district  should  be  governed  by  a<spdaial  code 
adopting  such  native  laws  and  customs  as  are  in  accordance  with  humanity  and  justice. 

First,  with  reference  to  marriage  laws,  I  think  every  magistrate;  Bhould.be  a 
"mOMiag^  bffiuer;^' that  every  marriage  which  takes  place  in  thetdistriat  «hould  be 
registered;  and  that  a  certificate  should  be  issued  in..eaeh>>iQas6  lupoii^.ttia.'paymeiit 
of  a  small  fee. 
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With  reference  to  inheritaxice,  I  think  that  the  first  wife,  with,  hoi;  childrffn, 
should  inherit  the  property  of  her  deceased  husband. 

With  regard  to  land  tenure,  I  think  that  as  little  interference  as  poanble  should 
be  made  with  the  present  system  of  occupation ;  and  then  only  in  cases  wheire  it  is 
found  that  individuals  have  a  larger  portion  of  land  than  they  can  cultivate  or  are 
entitled  to. 

With  reference  to  a  special  code  of  laws  for  the  government  of  the  natives,  I 
beg  to  submit  some  general  remarks.  To  obtain  their  coi&dence  I  think  it  is  essential 
that  they  should,  to  a  certcdn  extent,  have  a  share  in  their  own  government.  I  do  not 
think  that  it  would  be  advisable  in  their  present  stage  of  civilisation  to  appl^  llie 
same  kind  of  government,  or  the  same  code  of  laws,  to  sdl  the  natives  under  our  juris- 
diction, because  we  have  among  our  natives  in  the  Colony  and  in  the  extra- 
colonial  territories  some  in  an  advanced  state  of  civilisation  (such  as  some  of  the 
Fingoes  and  Tambookies)  and  others  in  a  very  low  state  of  barbarism  (such  as  the 
Bomvanas,  Gcalekas,  and  Pondomise,  and  a  large  part  of  the  Tembu  tribe).  And,  again 
some  of  the  natives  imder  our  government  are  almost  entirely  free  from  the 
power  of  chiefs,  while  others  are  still  greatly  influenced  by  their  chiefs. 

The  Fingoes,  the  advanced  portion  of  the  Tambookies,  and  the  Gaikas  might  be 
allowed  a  sluure  in  their  government,  something  after  the  system  of  village  communities 
in  India,  or  the  Swisssystem  of  government. 

If  we  abolish  the  government  of  the  chiefs,  we  are  bound  to  supply  its  place  by 
something  else ;  and  if  our  system  is  such  as  will  give  the  people  even  the  semblances 
of  power  and  avoid  irritating  measures,  in  time  it  will  certainly  be  preferred  by  them 
to  the  government  of  the  chiefe,  which,  upon  the  whole,  is  t3rrannical. 

I  do  not  think  it  possible  to  convince  neathen  chiefs  that  our  form  of  government 
is  the  best,  and  it  is  only  natural  that  they  should  oppose  the  Ohiistianiaing  and 
civilising  of  their  people,  knowing  that  it  will  necessarily  weaken  their  power.  1  may 
mention  a  system  which  I  adopted,  and  which  was  still  in  its  infancy  when  the  late 
war  broke  out :  Whenev^  any  case  of  importance  came  before  me  for  trial,  I  selected 
a  number  of  councillors  from  the  P^P^o  present — ^the  plaintifE  or  defendant  having  a 
'  right  to  challen^  any  of  i^em.    These  councillors  would  then  assist  in  the  investiga- 

tion of  the  case  before  me,  and  give  their  opinion,  which,  however,  I  was  not  bound 
to  accept.  Through  this  system,  1  found  there  was  always  an  increasing  attendance  at 
the  office,  and  the  position  of  a  coundllor  was  looked  upon  as  an  honour  to  be  coveted. 
I  believe  that  if  this  principle  of  allowing  the  people  to  assist  the  magistrate  was 
adopted  generally  thnnxghont  Fingoland,  Tembuland,  Griqualand  East^  and  in  any 
other  pai%i  where  the  power  of  the  chiefe  has  been  sufficiently  diminished  to  admit  of 
'  the  introduction  of  such  a  isnrstem,  it  would  be  found  to  be  very  popular  with  the 
people  and  supply  to  them  what  they  had  lost  in  their  position  as  councillors  to  their 
own  cMefs.  It  is  a  well-known  fact  that  the  natives  are  an  intelligent  race,  and  are 
particulariy  clever  as  lawyers. 

^  Affain,  with  reference  to  the  plan  of  village  communities,  I  made  a  beginning 
with  the  people  surrounding  the  magistracy.  A  public  meeting  was  called,  five 
municipal  commissioners  were  elected  by  it,  and  I  acted  as  chairman.  A  few  simple 
rules  were  framed  which  applied  to  the  distribution  of  water,  the  protection  of  forests, 
the  removal  of  nuisances,  and  the  advancement  of  education  within  the  location. 
This  arrangement  promised  well ;  and  I  feel  convinced  that  if  something  on  these 
lines  was  adopted  throughout  the  country,  it  would  assist  much  in  reconciling  the 
matives  to  our  rule. 

I  had  also  formed  a  native  fanners*  agricultural  society  which  had  been  in  full 

'  ;  worldsg  during  the  past  three  years.    This  institution  did  much  jg^ood  in  stimulating 

better  productions,  and  the  agricultural  shows  held  in  connection  with  this  society 

were  mostintex^esting,  both  frcmi  the  anxiety  i^own  by  the  people  to  compete  for  the 

prises  and  the  varied  of  good  produce  exhibited. 

As  I  stated  before,  the  system  we  might  wish  to  apply  to  any  native  community 
must  depend  upon  the  sta^e  of  civilisation  to  which  the  people  have  reached,  and 
while 'gradually  and  cautiously  introduced,  should,  to  a  certain  extent,  have  the 
approval  of  the  community.  The  natives  in  their  present  stage  of  civilisation,  and 
after  recent  events,  are  nervous  and  suspicious  of  anything  affecting  their  government ; 
and  it  might  sometimes  happen  that  a  law  made,  no  matter  how  beneficial  it  might 
be  to  the  people,  would  be  misimderstood  and  cause  dissatisfaction,  and  though  obeyed 
it  would  be  in  a  sullen  manner.  I  believe  that  the  present  is  the  most  critical  stam 
in  our  connection  with  the  natives,  and  thaf  their  prejudices  can  be  overcome  only 
by  firm  and  humane  treatment,  and  giving  them  little  self-government ;  and  if  they 
once  grasp  the  fact  that  what  we  are  doing  for  them  is  reidly  for  their  benefit,  they 
will  accept  and  tenaciously  adhere  to  it. 

80.  I  am  not  a  marriage  officer. 

81.  Intermarriages  amongst  the  various  tribes  are  frequent  between  the  chiefs,  but 
not  so  frequent  with  the  common  people.     Intermarriages  between  the  Fingoes  and 

-    -  .'Ktkflrsare  not  frequent. 

82.  The  use  of  brandy  is  common  amongst  some  of  the  people  on  t^e  border  of  my 
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'ckiflfarict  adjacent  to  the  Colony.  The  brandy  is  obtained  from  die  e^teena  In  the 
Cblony  near  the  border. 

ZZ.  I  think  the  use  of  red  clay  is  slightly  diminishing. 

34.  I  do  not  think  it  advisable  that  fading  stations  eiiould  all  be  concentrated  at  the 

seat  of  magistracy.  Trading  stations  spread  oyer  the  country,  if  conducted  by  re- 
spectable men,  have  a  great  influence  on  the  advancement  of  the  people. 

85.  It  would  depend  upon  what  laws  were  made.     For  instance,  if  the  ^^  Spoor  Law" 

were  maintained,  it  would  certainly  not  suit  the  Europeans ;  but,  generally,  I  do  not 
see  any  serious  objection  to  European  residents  in  tnese  territories  being  under  a 
code  of  laws  framed  for  the  government  of  the  native  territories. 

to:  Native  medical  doctors  frequently  sue  for  oayment  for  their  services  in  my  court. 

The  fee  generally  charged  by  native  medical  men  is  one  head  of  cattle,  if,  a  cure  is 
'  Performed ;  otherwise,  no  fee  is  charged.     I  am  g^ded  by  this  principle  in  giving 
decisions. 

97.-  Complaints  from  people  accused  of  witchcraft  come  before  my  court.    In  such 

^ases  the  witchdoctor,  if  guilty,  is  pimished  by  a  severe  fine  of  cattle,  or,  if  serious 
injury  ^as  been  done  to  me  victim,  by  entire  confiscation  of  property,  and  lashes 
may  be  added. 

98;  For  several  years  past  I  have  had  constant  opportunities  of  watching  the  progress 

ihade  by  those  natives  in  the  Tambookie  Location  and  Emigrant  Tembuland  who 
havd  had  farms  granted  to  them.  My  opinion  is  that  the  progress  shown,  considering 
the  extensive  facmties  for  improvement  they  have  had,  is,  upon  the  whol^  unsatisfactory. 
Other  natives,  who  have  had  a  few  acres,  have  made  as  much  improvement  as  those 
who  have  had  these  extensive  grants.  I  agree  with  the  principle  of  granting  small 
farms  to  the  natives,  but  these  i^ould  not  exceed  one  hundred  acres. 

99.  I  think  the  system  of  dividing  native  districts  into  locations  of  from  five  to  ten 

thousand  morgen,  under  a  native  hodmen  or  field-cornet,  is  a  good  one,  and  I  should 
be  inclined  to  extend  it.  A  healthy  rivalry  could  be  created  between  the  different 
locations,  and  the  system  of  village  government,  before  alluded  to,  might  be  advan- 
tageously introduced.  Ghreat  care  would  have  to  be  exercised  in  the  selection  of  the 
headmen.  I  do  not  think  the  location  system  has  as  yet  had  a  fair  trial,  but  I  know 
of  no  evil  effects  resulting  from  it. 

CHARLES  J.  LEVEY, 

Resident  Magistrate, 
Resident  Magistrate's  Office, 

Southeyville,  September  24,  1881. 


By  J-  W-  Morris,  Esq.,  Acting  Resident  Magistrate,   Engcobo. 

1'.  End  of  August,  1881. 

2.  Clerk  to  Resident  Magistrate,  Gatberg;  Clerk  to  Resident  Magistrate,  Engcobo; 

Clerk-in-Charge,  Maxongo's  Hoek;  and  at  present  Acting  Resident  Mag^trate, 
Engcobo. 

9.  Having  had  considerable  experience  with  natives,  during  a  period  of  six  years 

qp^t  in  Tembuland,  and  three  years  in  Griqualand  East,  and  I  have  had  oppor- 
tunities of  practically  studying  their  laws  ana  customs. 

4.  All  Government  and  other  buildingps  here  were  destroyed  at  the  commencement  of 
the  Tembu  outbreak,  and  have  not  been  re-built.  Magistrate  and  derk  are  living  in 
private  huts.  Office,  an  ordinary  Kafir  hut.  A  small  sod  room  has  been  erected  and 
used  as  a  temporary  gaol. 

5.  Postal  arrangements  indifferent,  one  colonial  mail  per  week ;  telegraphic  com- 
munication, none,    nearest  branch  at  "  TJmtata  "  fifty-five  miles  distant. 

6.  The  area  of  this  district  is  about  2,100  square  miles.  The  population  before  the 
Kebellion,  according  to  a  census  taken  in  1879,  was  estimated  at  20,000  souls.  Owing 
to  all  books  and  records  having  been  destroyed,  a  register  is  now  kept,  which  shows 
a  population  of  about  15,000  souls. 

The  Tembus  in  this  district  are  sections  of  three  distinct  clans,  viz : — 
The  Ama-Qwati  under  the  chief '^Dalasile"  (now  a  rebel);  the  Ama-Jumba 
under  the  chief  '' Umgudhlwa,"  and  the  Ama-Yundhle,  formerly  imder  ti^e  petty 
chief  *'  Stokwe  Tyali,"  but  since  his  rebellion  placed  under  the  headman  ''Nkova,'' 
who  joined  in  the  late  rebellion. 
7*  Native  cases  are,  in  almost  every  instance,  settled  by  native  law,  which,  as  a  rule, 

fully  meets  the  demand.  The  usual  mode  of  procedure  is  to  allow  chiefs,  headmen, 
or  people  to  sit  at  the  hearing  of  cases,  thus  forming  a  jury.  Free  discussion  is  en- 
couraged, by  which  means  a  decision  is  arrived  at. 

Tdib  system  appears  to  work  well,  giving  the  men  an  interest  in  official  matters 
connected  with  themselves  and  the  court,  and  affords  the  p^agifltrate  a  valuable 
source  of  information. 
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notice.  Dowry  oases  are  more  frequent  than  any.  They  ge^rally  occur  out-^f  forced 
marriages,  and  often  from  very  young  girls  refuong  to  ren^ain  mUi  old  and  decrepit 
iMudnods.  Tbeae.QaM»  are  decided  aocoo^ding  to  circumstances,  as  no  ruje  can  lii^laid 
dicmn.;  the  age  of  husband  and  wife,  number  of  chi}dren>  and  lengt^L  of  ^la^riage  are 
takea  into  consider^iMai  «ad  restoration  mi^e  ^c^rdingly, 

ynHve  Jfyrri^e  Latpi  (md  CuitamB^. 

Kafir  comtfiAopis  carried  on  inyarioiia  waj^  vi<  :<^ 

14¥st^  the  pcnrmts  agree  to  a  marriage  without  the  conseot  or  loK^ladge  of^nose 

GOneemed. 

The  father  of  ihe  young  man  goes  to  the  kraal  ol  the  father  of  tfae  gixl;  carries 
an  assegai.  If  his  suit  is  accepted,  he  leaves  the  assegai  with  the  girl'ri  f^ihfor ;  if  not 
accepted,  the  assegai  is  seat  back ;  if  aoeepted,  thQ  girl  goes  with  im  young  fw^^di 
in  chmge  of  two  or  three  men  sent  from  ^e  kmal  of  her  father*  to  the  Jataii  of  her 
intended,  taking  a  beast  to  Idll  and  a  cow  to  milk,  bui  is  not  allowed  tO|  see  her 
betrothed ;  his  father  sometimes  secures  a  look  at  her,  but  this  jaust  be  dpw- secretly. 
Qneof  the  huts  is  cleaned  out  and  occupied  by  the  giid  and  her  fidwds.  Hiding 
stayed  here  a  day  or  two,  she  is  taken  wiui  her  companions  (male  and  f  esm^)  to  the 
cattle  kraal  to  be  shown  to  her  intended  husband's  &.ther  aiid  relative^. 

The  beast  is  here  killed  and  eaten  by  ererybody.  8he  now  fir^  jpie^  tfce  yomig 
man  whom  she  is  to  marry,  and  they  now  become  man  and  wile.  The  do?9Vf^  is  paid 
and  the  marriage  feast  begins. 

A  second  way  is  a  new  custom,  the  former  being  very  old. 

A  man,  taking  a  fancy  to  a  girl,  goes  with  some  of  his  youngmem  (friends^ilp  see 
the  father ;  gives  a  beast  as  a  proof  <S  his  afEeddons ;  puts  the  ^A  on  aia  hpne  and 
rides  off.  On  arriving  at  his  kraal,  he  kills  a  beast ;  she  is  then  ooniidfMred  his  wife. 
Dowry  is  then  paid,  according  to  former  agreement. 

Third  custom. — ^A  man  sees  a  girl,  likes  her,  then  carries  her  off  fKW  where  he 
finds  her.  Should  he  however  meet  the  girl's  father,  which  seldom  ha^ppeMr  tjl^ey  fight, 
and  the  winner  who  is  always  the  father  (the  man  not  being  aUowM.  tQ  9#tum  the 
Mows)  takes  the  girl  and  the  horses  (as  the  man  always  comes  mounted)  to  his  kraal, 
:aad  if  the  svdtav  is  approved  of,  he  has  to  pay  a  beast  or  the  horse  as  an  earnest  If 
they  do  not  meet  the  father,  he  takes  her  home  with  him  to  hjs  hut, ;  apd  if  the  match 
is  approved  of,  the  dowry  is  paid,  and  mQ.rrjage  festivities  t^kes  place ;  should  the 
match  be  not  approved  of,  it  leads  to  much  trom>le,  but  tiiis  rarely  66onrs. 

In  all  these  cases  the  girl's  feelings  are  not  consulted  in  the  least  degree,  but  she 
is  just  forced  into  compliance  with  the  father's  wishes.  The  chief  feature  which  in- 
fluences him  is  the  greater  number  of  cattle  offered  as  dowry. 

The  fabler  of  the  girli  when  aH  is  settled,  gives  a  cow  as.  a  marjq,  o|  j^ood  luck 
and  prosperty  to  his  daughter ;  the  hair  part  of  the  tail  is  cut  off  and  made  into  a 
necklace,  which  the  girl  wears.'  He  also  sends  anotiior  betmit ;  tllil  Iq  filled,  apd  the 
skin  makes  the  wile's  karoes. 

I^Ofif  of  Inh&riianee, 

A  man  may  have  five  wives,  and  vet  m^y  not.  have  the  gieait  wile.  Amesi  wife 
is  appointed  by  the  friends  of  the  husband,  and  it  mattars  not  be  she  the  mat  or  hut 

maxTied* 

The  great  wife  is  paid  partly  by  the  friends  ofthe.huBbaadi  Theie  are  always 
two,- the  great  wife  ana  the  right  hand  house.  If  the  great  wife  dies,  the  xight  hand 
wife  does  not  become  the  great  wife,  but  he  marries  again  and  flke  ia  Ae  great  wife. 

If  the  great  wife  has  four  sons,  the  eldest  son  gets  everythfiig  belonging  to  the 
great  house  and  all  tibiat  oomes  t<^  his  father. 

To  the  second  son  all  the  increase  of  the  cattle  given  to  the  jgtMl  wife  fur  the 
^^Oalabash  "  «.«.,  at  the  time  of  the  mavxiage,  say  two  or  more  oom^.  Me  aei  aside  lor 
"the  so-called  "calabash,"  or  milk  basket,  and  it  isthese  thaifemi  tfae.nndeus  of  the 
second  son's  inheritance.  This  does  not  preclude  other imilk  oova.hdng  iised  for  the 
support  of  the  family. 

The  other  sons  get  nothing  but  what  is  given  with  Hie  eoDamA  of  the  eldest  son. 

If  two  daughters,  the  dowry  jroes  to  the  eldest  spn.;  if  thxee,  tfa^  seoosd  son  gets 
the  dowry.  Any  ofiiers  go  to  the^dest  son. 

The  other  wives  having  daughters  must  contribute  one  to  the  gMiat  liouse,  with 
the  exception  of  the  right  hand  houses  in  which  this  jcontributioii  ia  optional.  This 
is  to  repay  the  mother's  dowry ;  and  after  this  the  great  house  has  bo  elafan  on  the 
others. 

In  the  right  hand  house,  the  inheritance  is  mndi  the  same  aa  in  tbe  great  house, 
everything  going  to  the  eldest  son,  except  should  there  be  a  third  daughter  ;  the 
dowry  dto»  her  goes  tothe  second  son.  Tlus  house 'is  appointed  'in  the  Moae  manner 
as  the  great  house. 


APPXSOIZ  I>.*-<-ltBmBB  BY  j;  W.-  ICDBBIB,  KfOOOBO.  ^   90S 


BXPLIM  TO 
QUBSTXOVI. 


.   '.   '.Xhi*  same  law  applies  to  att  the  other  wiy«ff  and  diildren.' -A 
aokie  of  the  othexB  count ;  they  are  no  more  than  Tiaiiois.  If  the  father  givM  anything 
to  a  third  Jon,  after  the  father's  death  the  eldest  eon  oan  retake  this  gm,  -  unless  pro(3 
.  is  farthcoming  that  the  beast  was  given  by  the  father  in  the  presence  of ,  <tr  by  the 
sanotion^ofy  ;the. eldest  9on. 
d.  ':.:  :  Both.  Oases  entered  by  men  of  other  districts  agaiasi  bion  of  ihis  dislrict  come 
directly  to  tliis  court, '  as  also  aU  criminal  oas^s  ^jod  thbee  lAich  •  ooaur:  between 
different  chiefs.    Any  men  acknowledging  our  chief  take  their  eases  to  {bat  ohiel^-  and 
„.. 'only  to  this  oflftoeotti  appeal.'  *  •    .    '  ,  t  • 

iO.  .    • :  Thei  imposition  of  mea  is  the  usual  mode  d  punishmenL '  In  mifrder  '•  the  whole 
of  the  murderer's  property  is  confiscated  and  corporal  puuduneiit'  lidniiniHtetred. 

In  cases  of  theft  the  thief  is  finbd  aobbrding  to  the  enonnitf  of  tiie  crime,  and  in 
• .  :  ■  iMxb^  cases,  and  those  traced  from  th^  Oolony;  lashes'  are  administered  in  addition. 
.11. <  :  &npIoyed  at  GoTenunent  work,  asToadrrepaiibig,  ^,  goaxded'by  natiye  police 
day  and  night.  On  rations  supplied  at  one  shilling  (Is.)  pet -dism,  per  inan.  No 
1  w.-tannistandtreQigibnirisit  the  prisoners;  optional  to  goto  arrine  service  if  they  wish. 
121:  ^.     In  some:  eases  the  in-feeimig.  is  strong. 

19;-  •  Xhe  tendency  is  tasoreen  every  natiye  they  oan-;  and  natives  are  vety' relax  in 
J  ^ving  evidence  oncagainst  another.  They  do  notsoreen  offenders  against  ihemselvea 
i  '  ]  rf^any  gain  is  to  be  gfot  hyinfonhatian.  ■*■•'' 

•  '..•'^■.  .T&(7nM.evexTxheans:4iL' 'Order  to  conceal  prisonera  eeeaping  frotti  the  Oolony 
from  detection,  unless  they  see  a  chance  of  penonal  j;aini     • 
^34..^    ;    Yea;  failii^  this, -the  offender,  is  impriscpied. 

XS.   •  *  rBy  a  messenger  to. -enfcorco  hie  iudgiiient.   Should  the  judgment  be  three  (3)  head 
.    dcatue,  the  chief  holds  one  as  a  tee,  handing  the  cfther  two  head  to  the  ylaintifl. 
.  .When  an  appeal^  aiid  the. judgment  coi£Bnned»  it  is  enfoveed  'th]iot%h4he  office. 
lft<- \"v  '.None.  ■•■  *..'     .*  "v---  :.••-  '-r  ;•»   ..  .   -  ' 

17..  ':  ,:.^rhe  natives  belonging  ta-xnissidn  stations  do  most  certainly  bear '4  higher 
>   oharaoter  than  the  heaiuen. 

Morality  amongst  both  classes  is  of  a  low  standard.    Lauticlrality  is  eonstdered  no 

.1  iaixi' amongst  the  h^then,  and'  ilierefore  seldon^  brought  fe^  1>IS^  vAulst  inth  the 

.:  lisliocl  K^  almost  eveiy  case  is  brought  forwardi  often  giving  the  impreWon  that 

.    itheroiis  little  difference'.  I^etween  either.  •  y 

•  r.i<  *  Gas€|s' of  theft  are  seldom  traced  to  mission  stations  or  people; 

16w  "^es ; '  according: to  agreement,  and  ohiedy  by  stock.  Oakes'ol  this  nature  seldom 

^ "  arise,  and,  when>they  do,  are  settled  similaErly  to  the  Mastery  and  Serva^ts^  Act. 
19. ;    ..  '  A.great  improvement  has  taken  nlaoe  of- late  jrears.    The  imal  Kafir  ^ truck"  is 
:  giving  way  to  a  better  class  of  gooos,  which  .are  largely  used  by  tte  natives,  more 
especially  Eyrbpean  dcfthingformen,  the  women  mostly  adhemg  to  their  native 
apparel,  except  with  school  people,  wko  dress  well.  * 

Ms^y  of  the  trading  stations  before  the  outbreak  were  good  and  substantially 
,.  ibiiilt  presnises,  supplied  with  large  and  supierior  stocka  of  ^  meiehaaidifte }  ■  the  prices 
' .  top'Of  allgoodahave  considerably-  lessened.    Trading  is  carried  on  by  tesh,  credit, 

udbartiar.^  .  ,     .  ^ 

r  The  |»roduce  raised  by  natives  is  chiefly  grain  toA-inklL 

20.        :  Oivilised  natives  are  beginning  to  find  out  the  value  oi  leamins^  trades,  and  the 
;  darkebury  and  other  institutioni^  are  of  valuable  jeissistance  in  t)iis  muuAi  of  educa- 
>     tion.^  The  itiades<diiefly  taught  are  carpentery,  Maoksnuthlng,  wagonimaMng,  and 
i^oemaking.  Several  of  the  young  menJbeccming  proficient  At  Okikebu^  have  left, 
and  are  now  working,  on  their  own  account'.'  thie  especially  interestmg  case  is 
that  of  a  native  at  the  Egoso  Mission  having  started'  ft  ^arpent^s  shop.     Timber 
i  sanfing  is  another  enterprise. 
21412,     ■No.    ■    ■  ■  . 

:  Mi      .  ■■  IVomihe  chief  or  headman  of  the  location  in  wUch  they  wish  t6' reside,  which 
i^:Confi^nedby  the  office. 

24.  .       ThereisAboundary  which  may  be  extended  by  the  cMef  or' hea^^ 

25.  Each  wife  has  her  own  land« 

26.  As  soon  as  his  family  leaves,  he  forfeits  all  rights. 

27.  Ploughs  are  very.odmmonly  used,  and  their  use  diminishes  the  work  devolving 
;  on  women.  .     ,^ 

28.  '  The  !l^opean  ceremony  of  marriage  is  only  adopted  by  mission  school  natives, 
and  they  take  a  great  pride  in  dress,  and  even  go  so  far  as  studying  fashions, 
especiidly  at  their  weddings,  where  often  a  great  d^  of  taste  is  displayed,  as  well  as 
money  spent.  The  '*  Qwates  "  are  a  backwsffd  tribe,  and  comparatively  little  progress 
has  been  made  in  the  various  branches  of  civilisation,  and  the  late  rebellion  is 
^oulated  to  unsettle  and  throw  ibe  nation  back  considerably.'  • ''   ( 

29.  I  am  of  opinion  that  the  natives  of  this  district  should  not  be  governed  by 
colonial  law,  or  only  where  it  coidd  be  iadopted  in  conjimction  with  their  own  native 

;  Iaw«.   I  should  coooiBider  it  advisable  to  have'  a  special  code  of  laws,  Ssuited  to  the 

people  for  whom  they  were  framed,  as  these  people  who  afe<  ignevant,  Aiperstitioue, 

.  ^d  6uspiciou3i  are  not  f$Xi  enough  n^dvanced  to  rank  with  neighbouring  tnbes,   such 
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as  Fingoee^  fto«    In  oaaMref  Jlnfianoc>,  opngequent  upon  a  change  of  law  or  custom, 

.•ouv^preflelxilrtBMigtli  ]»;ii6i^tuflM)Bnitocaeforo&wud];lritiioiit:iha  so^pott  oi^ihe  duet, 

rMdliitupiettifig^<»ftdievol&l4wBaiid:^^  afrenumng 

•  V     }tiiiS.{Km6rof«tiie>oUcitB7Thiii»  irithtiLe-opiK^ 


tions  from  whioh  serious  troubles  would  arise,  as  ikay  ImmSi^toniSim'ik'mk  mpre&' 
'i'j9iltil^'''^MwidBBiJttMiS/^^  pteeen^^^steili^  iiistead  ^  the 

81 .  Frequent  in  other  tribes,   except  the  Fingoes,  but  in  some  oases  irifli^'Fingoee, 

f7     whfti^rttM^iire  Himg't^iottiBr,  ^m'tiub.Kkibiikj,  wh^n  fliet^dMinffbetwedV  the 

:  'iSafiv:aiiiffiB0a4'iftjsi9l(ao#ron|^«::^  '•"'*  -  f.r-.  ..-' .  v-»^f--»»'fR   *'•  ^' 

ii9d. ''fT^Noi)tt.ita8ds.M»flitf(mgly  t*«^ 
40*  No^tSM>trtafam«l  the<Ut^uni(«  Atid  Very  large  quantities  are  sold  io^ifliia  district. 


•><f^.        »]it:i|.ad]ris«Jb]a»frQ«i4fa0fsiidTe<pcw 

:  /86«  .'ft  'rr  SSliais  aidsibBult  questton  to  answer,  as  tl^ere  is  an  objogtioa  to^hafing^two  kwi 

in  one  country-— one  for  the  white  a^aar  and!  ancihelt-fkir  tiie  UaakiilivtrduraldihIUk  it 

•  ^admablitfor^«aieal>^tweeAiinf^V«aiid>Sk^^ 

>llatbrfi'(lawr<^!  ilbea  oooudein^beMdian  tw6  widM/Bun^^rtaJbe-'AMd^iftiby.'  colonial 

law,  as  ii  is  considered  onpressxye  t^trainivilisttSlEftikh'.svbjclotUi^^         to  come 

•  ^l^din^Jfi»tppefdr^^  altogether 

without  benent  to  thai aatfvM'iiiepAselveak''    *  •••    •«-;   -t  C»  fv  >•* 

9  al^ 


86.  Natiye  doctors  are  alwa^fi^paid,  ^and  the  conditions  xq^  whiah  -they  warik  10 
•i      no  iMmbeniifr,tfotu»risf)toljiflfectadrjdnd  S^  ndy^cate^^mBme  «a^  my  VMob 

i'!h^Ta;beda thoae^iniwhiiii tUa paliant iues  tho4c«tar idbatoti3iati&  Q»ltl»' least  paid 
iailtAmitie^^wUdi  caaMlB|l»4&i&  and^daddaiiaeM^ 

87.  'Oases  of  witdioraft  are  rare  in  this  district,  and  it  is  to  a  great'eGiEtciLt  drying  out. 
*''!   .iW)iaiirci^eAthi«]Dttdairetef(Mada^^^ 

and,  if  the  case  is  proyed  agamst  him,  he  is  heoffly.ttedt'^  anil  i»:mm^l  chied^ 
F^tfebutorthe^fiaiiartingfatlthiiciany^  ■  /   .r^  '  v...,.,.  ...  u 

98^.^'i;ApQlfiQtla<fliie^^  the 

about  two  years  ago  (then  under  my  Gluufge).r  (Bi^prvnres^nnadfa^tilnH^men  was 
yery  satisfaotoxyffaiidKliad stot/tlto  TmATirAeOisxAiBK&SLiMif  ftbUgiiA^  these  people 
ie:barathe)r)lionsl&s,  IletltMnfididxlt Aat tfaeresuttweidd li&ierequiuea ezpeolittoiis. 
^  >  t flghe^baeis ufwa iBfiaM  theseptople  Sydrked •«wasr?Aaf io<'-inaMfcUy» -^geMeral  im- 
^n«oy4MBkit»^and:gyDd  behayimnf  r (f op  tAftande,  a  grtotee  was  suLtosepl,-  in  a  apace  of 
miW^^e(lfn^.Ui>ismT^^  tlfa  ai|iount  of  £100  InibudyBM  ieaiQinga,  and 

.    :tifff|er^)o«riea,'^cid  illy^y  raoaoc^  their 

good  behayiour  warrants  it: NX  de  nbt aigree'witb  granting -pennanent  titlfa  to  snoh, 


i»4iike^.gfetl^^^\WMkiemoef^^^  liieralAIing  character 

,Qi  ttie  iMii^  andttbsfiAianae'ol  prftiinrepitil^eiB'ji  dbmiiifaisio  ilairaetfttBa^;  where- 
^l^/ljieiif erer-^rilQriiig'bopfllincy  andpoliflgfr xnidn it 'neeessiiry  to  (be^afald'lo]aEemoye  a 
worthless  indiyidual  tram  the  midst  of  a  worthy  community.  I  woulftnMveeommend 
that  this  system  <tf  •di'vUingithe  cdnntry  into  I&ims'  bo'camad-  out-  iff  any  portion 
.  ipi|iediat(^y iiafriTteiog'  on  tiU  powerof  the'dhi6fc,as  some  iore  operdyitopc^^ 
tpri^kqmK  inasiatt(£''aslt  ftaJbis  ihei§e  aliotmeais'  Irmi  imcEBvctiiBir  mM  control 
.^h^imUawe  puMita^  att^  ago  tiiat  Oierobjeeted  to  the 

Ai^l^tfw  of  Jajm^.fo>'k^  teni^  !         ^^  .    ;    m' . 

v'l'VXitWAk^itbU'fchemitf^of.t^^  ol,   say,  4iOO  morgen  an  excellent 

bne^olfheviieaiirifd  euA  <{a  the  •  mrderri  of*  a 'ditoict^  whore  iheyifonn  a  bell  of  pro- 
tection from  stock-lifting  and  eeneral  lawlessness,  i  3^  this;  the  ^iMiamBge^s  Hoek" 
farmers  proyed  particularly  yaluable,  as  this  part  of  the  district  is  direofly  xMat*  the 
;gtfaf^eg^\^t  andr^/'itdlastiLeaaes,  and minT fay«.^tha> tb BsAfy,-  waS" formerly  the 
den  of  theives.  {This  was  checked  considerably,  after  the  ccfdnttfyf  hadfbeen-giyen  out 
in^na^w  .fI^,4l:#^seatHe6d>ttnnersaho^drb6  pllao^d  vm^i  «  ^Mi*^*m  appaioted 
by  Goyemment  and  responsible  to  the  magistrate.  -    ^    '    '-' 

Acting  Besident  Uagistnte,  Bngoobo. 


ByW.  G.  Cumming,  Esq,,   Resident  Magistrato,  ^l^nga,  Tombuland. 

1 .    .      Mj  appointment  dates  from  the  1 7th  May,  1 878. 

8.  I  mofhdi  as  Chrk.  to  the  Sesident  MagteMit^,  'Engcobo,  from  the  21st  Marc 

»•  1870,  to  the  16th  May,  1«7».     •  •  '     '       -^TT  <1       :  v; 

' ' :    Qi);  VsBvkms  io\  ^receiying  my  appointment  in  the  dyil  serviee  I  was  terming 
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and  I  had  Ircqiie^t  oppArtanitiM'  o£  obaorniig  ithon.  onsMiiB  .itluob  dAnvMiteiidmg 
iiLtlia.  Qolcmj.  are  jiot  pza¥6&ted..f]s^/{xiaoiiks^ 

l&xigWBLgQ,  I  aoauired,  tlirough  oonvenatioii  with'mtelUc^tat  natiteB,  iiomekiiowlede  of 
nrare.fa^fcAndoiuiomi..:. '.^..vii  •         •.  rt  .'.  \i  a  •  ihiti'>ii.i  t.-^  *  *>  '•^^i-' 

.» ..(i^j^  Wheitsflamiig'as  Oerk  At  Eagbybo  I  kid  afteoLlfao  aolidiiiia§Ilii9ial)ieAoe  of 
ihai&teidwii  Mijginteato.>  Oii>on» foe^aioii,.  wiien^iheiXA^^  iMajpiMttaiwas  acting 
ioEJtlia  Ohifll  Magiatm^  <tf  ZomlbQlaiiub  I^hadi.the  ■dle.dbibqis  at  therBbBvabdrdiBtriot 
lolr.iUM^j^lQiit^iiMmtha  ;<»aiid  during  il»t{iWtodun«iii^^  Iwdilf^  before 

B»i^fo9.fldgiidkataan,,all,  at.BMsdj^BSL  d  wkkb^  kad  torWaeSdediiLaaooBcUiioe  with 


]^i^Jaai(ii.  SfaDioa.]iigra{imntiito  almost 

emqr  dar/ iii3rdTiiig;|io^       itafii^ >la# or  euatom.    Beddiai  alltiua^IhaTaread 
.   moel  tdbtkeb<xdca.b^anng.an4hxB^8ii^  ;  ^  •    x    ..  4.  i:M«y     ./*jC  .U 

4.  ..«,Xh0  oaljiiQoivanBinaiit  lraildiiig)«t  Jtlna  rtatioiLia  »  mail;  atitia^edifiae^  Wx  15, 
oontoa/.wth.igalraxuBad-iznm.  Aiupvaaahit  ifida  is  .iiaad(MWaoartMuaa.>  When  a 
pionte  oouithonta  (fatwhieh  a.i8ikmo£.£da0i  waa  Totadtdi^^  th^flaat  aeation  of 
Pazliaxnent)  is  erected,  the  present  buflding.iiriIL:ber^ooK^fiartM  liaiteia^igaoL »  The 
tetHeDnj^  whishJa  fdieABTatopnlj!,  acmfiata  o£>thxae  hnte  aadat/iMilieitti  I A  sum'dt 

6.:    .•.^.AQov€BDmflQ^po0loaoeAweekbetiireenifadaa^  IDie  nearest  tdegraph 

J  i^^tim  IT  tit  PTrriiTimht  itintant  aTrnut  f nily  tnihii.    ^    i^^    ]-  c.>'u  •' >^  ^  i 

€.  .».  The jureaUt ihis distzMtciaabdoct 625  sqdiM ndUs^ Jand' the.' pteaent pepialation is 
approximately  2,5M..i  3Betereih&}«tf  Qj^ttdNMk>tikmi^^W9i»*tO  the 

djabnot^:  ^inbjmiiB.onlyoBe.  1^^  headxtf 

•  'VUndhl^.trdieinthis^piBatQtthaixiTmiv^  Ziwinai^ri^^thiiohisltepi^^ia 
haUmselfreH^uxiad&jnBl^  jkiined' inl  toe  laAe  cpqtibQnM^  by 

the  oobnia}  ioroes^  Aed  ita  Baantbland. .  Besides  ae-'Yimdhia'thete  .waa  anbtfaaot^tribe 
afdladJGhnna^imderaQhiaf  Jiaaiied^€tooelow.-  both  lOdaf  4nd|m>ple  weni 

inMxia^allxon«^  A.  nojdber  olth^^paople  aabae^vsatly  settirnedti  alld,^fliUr8lltMld^ring, 
were  rdooated.    Thus  at  present  the  0Diiiits|3ii^  ii^  oooimedjb^itadi^idiiala  iMlbngmg  to 
tv  m  Vindhliar  and €kuia  tni^cis.  ^Tbsce  are  alstf  a  nainmrielUBingoidB.' ,. '     ./^ 
7.      t  Jb mrJUt adiUe* natire  lawa aaAeiatoms  aooovd witLjisMaiaad; humanity.    It 
I'waveiot  adipaittted  wiihthe  afpftmUebn^^ir'imsloaA^tl-ahoiddooniiiW 
cKlslidiagaian  of  the  tribe,  or  Indaai  sifiy  iajteUi«nttatii>ipsawi^  happened 

i*  to  be  aoqnainted,'  for  almosl  erer«r  natireiiafamiHaa  withiAeaaaiibjeifai^     •  >     ^ 
'>Ihaib^&adonfyone.oasetiwluatf.XredMaDib  In  that 

iitiftanoa  a  nkoa^mnor  at  his  father^fr  death,  and  fot  some  tilaei  siibsefiiehtl^;  had  been 
absent  in  a  difierent  part^  4to  oovalryi>  idafanedthe  property  wbiohf  in  die  mean- 


8. 
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11. 
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(who  in  MSty  was  bom-  iil^ifanatelf )  pvcrred  thaihe  had  beent  dtilyva4m^  aa  the 
aott  0t  ibd' "  grj^  hensa."    ^&e  ease  was  th^idfeMdedded.iahiQiavaar;'^:'  •. 

,.  Itf  geimal,  ihe  dowiy  eases  that  oome  before  me  are<soinetbiiig'  «l  ^Ifaia  kmd.  A 
woBian»  tor  ^e  reason  or  oUier/ meomnatiMlity  ^  tempet!;  -disMwitaiot  a|^  jealousy, 
off^4t  may  be,  on  aeeo«cat  of  neg^Leol  or  fll^tEUBf^e, leaveb-herhus^ani  gbea  Ualck  to 
her ^fleada.  N^gtrfbtetiona  ha^e  taoDlM ;  she  i^tosea «o  Mtittm  tor jKbH;'. the  dowry  he 
hiia**giT«n'  fot^her  is'  not  restored  f  aad  he  has  M'  alternative'  bi]il4|0-b«ia|;<  an  action 
tolf-ita  reixy0Bty<  He'may  >reeovir  tU  hia  ealtla  or  only  a^poitie»'''Of  tbMiju  It  wiU 
de]^d>TtpM.  whether  the  •wetnanhad  safBdent  ea|ise^fa»Wriitg^liimornot;  how 
lo(ng'flMfy  naW  b^en  mashied  j  how  ina^  >     -•"  :> 

r.  FoniMrly  the  rule  waa  that  alt  eatsesltetweea  kLdividaias4fendto  the  same  chief 
should  be  tuen  to  that  chief:  and  from  his  ded8ifiaii'^ta|»p«al^l^fb><iia^>  Oases 
blMght^' by  p^Moiis  from-  anottiei^'  distrlol^  came  diMct  ip  the  offiee.  At  present  all 
eaife^  aire  brought  direet  before  ine.  '      -       •  »     »  - —  'V. .        .^>ji 

IHh0B  or  Imprisonm^oit.    Lashes  ate*  Infiioted,  >in  addition' 4^  a  1^^^ 
ment,  in  cases  of  rape,  or  in  cases  of  theft  wheretii^  have  bOenprevionaconvibtions 
.agtinstithe  thi^.  •  ,    '   ■   "       '  ■.  ^  ..*.-.■.'.  ^  : .  — i..-.  ...*.. .^  ..   .... 

<  BdsOhers  are  guarded  by  the  polioO  e(mataUealn*kMi,-ol^whilii  iharaateiten  on 
the  establishment.    They  are  yrvtkOpiaf  empMeJ^in  ^GtiiOdng'^inqprorOinMitrf^  the 
OoiF^runent  Besenre,  such  as  tree  plant%,  buMia^  %tone  walb,  qaanr)«ng';a|ones 
tor  dtyrernment  buildiuigs,  hraals,  to^^  Their  iDbd<k«titrts>  eC  thi^-^pcnifad^  of 

mealies  or  Kafir  com  per  diem,  and  occasionaUy  4het  i|el>mMtC  iOtf^M  ibaision 
iheJ^WeipO  Tisit^  by  the  natiTe  ewrngSSfit  Sai.diM^  el  the  Xataag^a'  >MiaBWa  Bto^ 
who  ptfomisMto  come  as  often  aa  he  ooud;' owihg; "however,  topaaastoeaf  other 
work,  he  has  not  yet  been  able  repeat  his  visit.     ....  .:u>jv.vii; 

I  believe  that  in  some  cases  they  do.  For'ioMMo^^a  ihaa^#ha  ialbaMri  to  hav^' 
committed  murder  or  rape  incurs  a  certain  amount  of  odium,  althMjrit^lto'oainmisslciBr' 
of  th«i9e  'crimea;^  does^ildt  invoive  sociiat  j^soriptionv  A  man  U  loOkod  iovHk  upon  It: 
he  steals  anything  from  his  neighbours,  such  aa  a  beast  or  a  sheep,^br  niealM  out 
ol  theibF  la^ds; 

QQ  2 
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An  tdtJierer/cmfhe  oiher  Iiaiidi' «o  ar  ir(^ 
a  fine  fdiow.    In  like  manner,  a  peiraon  wBlo  has  fltdlen  anythki^  from  .tli6  Oolonj 
or  from  anoflier  iiibe  is  re^;arded  as  haying  done  a  meritorious  action,  aa  lie  has  only 
been:"  spoiUnff  the  FhilastineB." 

13.  Th^  do  lay  information  if  it  is  to  t&eir  interest  to  do  so,  and  provided  the 
infoomet  ia  sore  tibuBt  the  part  he  has  played  irill  be  keg^tseoret  Iilp;eneral,  ifcis 
difflenlt  te  get  reliable  eyiaenee.    As  a  liile,  personal  consideiatibiLS 

natives  when  liiweyidenoe  is  reqnhred,.  asfGifiiznlshing.eviden6e  sol^irithayiew 
toforthei^  4he  ^eads  ol  justice  t&d;they  seem  to.  cbiiBider  as  something  quite  beyond 
their  provinoe.  NocasiBSof  nativM.soi^ildng.'offondws'againstthemiMlyM  haseve^ 
eome  tmdet  my  notice t  bntlamtoldthlUiih^do,  ooder  sometsinmnistaaDices,  porsoe 
sndi  d  ooiirse.    Those- escaping >from  theiOobny  are  tisnaily  not  interfered  witiC 

14.  Yes.  When  a  thief  is  not  in  a  jposition  to  idiake  restitution,  liis  relations  are 
.  held  rteponsifafe ;  failing  tiliat,  the  chief  would  diaal  wiUi  him  as  he  tiioujg^fit.  He 
'.might,  if  he  liked,,  keep  him  to  work  about  tibie  '' ^;reat  jdLaoe,''  or  else  driyahimout  of 

theoountzy.    Jfa  ma^otrate  had  to  deal  with  him,  the  tMefwouHeith^ 
or  be  ImprisonM.  with  hard;  labour. 

16.  /^Aohief  sends  one  er  several  messen^fers  to  carry  out  h»  4  Themteesenger 
is  usually  oneofhiscoulusSlorsor  retainers  ;.but  he  may  send  anyone  he  gooses  a 
visiitot.at  his  knial,.or>aiiy  one  to  whom  heis  desirous  of  doing  a  favonr^  Should  his 
judgment  have  been  appealed  againet,  the  magistrate,  if  he  confirmed  ii^  wonld  send 
a  messenger  of  the  court  along  with^e  chief's  messenger,  in  order,  to  see  that  the 
oazxying  put  of  Uie  decision  should  be  properly  and  fafaly  done^ 

16^  Sbne.    I  bdiey«  natives  regard  agcoatsrmthiwfayowrabfy,  and  tx^^ 

servioeil  whenevir  they  can.  >  They  tte  under  the  impression  €hat  an  agisnt  has  oon- 
sidsrableiiduenoe  widithe  magistxale^'andi3iiithis;.pSRrua8m  are  so  great 

that  dscuicm,  in  aecordanee  with  the  vietsrs  lie  advocates^  iiei  s^ 

17.  .  .  Th^  character  of  the  "school*' natives  in.  this  district  is  bettor  uian  thai  cf  the 
hisothen:  th^are.moBe  industrious,  more  honest,  more  lojal,.  and  altogether  there 

•   is  a  higher  and  beCtev  tone  .among  them.  . 

As  regards  mopriifity  too,  the  fraiales  bear.li  higher  charadtec  than.the  heathen 
.women.  .  Iror  instance.-  on  the  mission  stoticn  here,  •  with  which .  there  see  about  a 
hundned  women  connected,, only  one  case  of  adultery  has  come  iunder  my  cogniiuioe, 
.andl  have  heard  of  only,  twocases  of  iUigitmato  births  ^tnong.ihe'unmanded  females. 
On  the  other  hand,  among  the  heathen,  cases  of  adultery  .are  of.  frequent  ooenrxence. 
.  The  niorpular  idea  is  that  nativeelivingxm  mission  stotions  are  as  bad^  if  not  wozsSi 
thai!  Ato  neaihea;  but  my  obsertattion  and  experience  have  led  me  to  forma  diffarent 
oondusiioni    liis  a  well-known  fact  that  among  the, heathen  every  maaaied  woman 

.:  has  het-j(>arBnU>nr,  and.adultery  is  regarded  as  almojut  a  pact  of  the  social  system ;  at 
most  it  IS  a  venial  <Kff enoe^  the  commission  of  which  doesnot  leaveany  stain  on  the 
charactor.    Thf^  manlier  in  which  finales  are  aUOwed  to  girow  up,  all  their  sor- 


roundings,  all  their  associations  from  childhoodi  t^ttd  to  destvojy  and  enidicato  any 

moralsense  they  might  possess.  At  the  ''  abaqweta.'^  akid  ''  intonjane'-  dAoeeaall  the 

.baier  ^d  lower  iMtesions  at  their  nature  are  allowed  to  have  fidl  swing ;  the  grossest 

immorality  is  not  only  permittedi  but  is  look^  upon  asjpart  of  the  entertamment. 

That  there  is  a  great  deisd  of  immoralify  practised  on  misaian  statifms-noone,  who 

'    knows  anythiiig  aboutthem»  will  deny ;  but  there,  at  aU  events,  the  thing  is  regarded 

by  the  people  in  somewhat  of  its.  truS^  character,  and  it.i0.not  iiit^rwoven.  "with  [Iheir 

/  social  ufe.    Again  on  a  iiussion  station,  jx^i^ixm^  reduQstioiL,  mBWpIe»  atid  t>ther 

.  influences  are^wodc;  the.nepple  ave  under  ia  oertainamount  of 'saperyisicm;  oflencefl 

against  morahty  ate,  punishalue  by  exeommunioati(|n ;  f^l  of  whien  neoessaiihr  have 

a  deterxiatg  efimt.  -  In  like  manneri  the  standard  l^  whidh  they  measojte  right  and 

wrongis  figher  and:better. : 

IB.    .      '^ea. frequently;  the  seiTvai^ts  arepaid  attherat(»  i4  £dor£4peraiMUini;  or 

they  receive  one  head  of  cattle,  or  six  or  eight  sheep^  a:yea^.'   jL  have  been  in 

th^:hitbit  of  deciding  any  ca$6(9  arising  out  of  Sheee  engagements  in^fUH^grdance  with 

. the  "Master  and  ScrvantB*  Act.*\  

19.  liie  buildings  on  trading  stations  are  of  a  tolerably  fair  despsiption,  genen^  of 
brick  or  sod  thatched  withgra^;.Qr  roofed  with  galvanised  irom  Ingenerid,  tihe 
ioUawing  goods  are  sold :— ^European  clothing,  hUuets,  grpceriesi!  pIo|ighsL  epades, 
potn^  tinware,  beads,  tobacoo,  red  q^^,  sweets,  patoat  m^dicin^s,  &ar  Ac.  The 
iales  |ure  lor/cash  or  bartepr  ^  and  crediifia  freely  given.  Native  produce  consiste  prind' 
pally  of  grain,  woolp  and  skins. 

20.  .  >  There  are  nene  trading.,  A  few,  I  think  about  tw^ye  altogether,  eamip^  living  by 
bridanaking,^  bric^daying,  or  carpentering^  All  Uiese  men  are  weijUng-on  their- own 
aocoimt. 

3L  .;    :  lamAotairaraof  a  wgle.instance. . 

98.  ^.'..r.-Meyer^aajet.   .■ 

28.  BretiOUA  to  the  outbreak,  from  the  chief,  subjM  to  my  approval;  at  present, 

frommyaelf..  i 

24.  Formerly  under  the  chief  it  was  not :  now  I  allow  a  man  sufBLdent  foar  T^iB  require  - 
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QnxBTioirs.  "  .sv«  'ntfr^i^ 

menite,  and  if  aftenrardii  inbre  Uad  ii  wa^ite^  naii  applioati^  Is^iqiSoiBr;  ^mr'^Aider 
.  the  ionner  Bjsteiu  lietnd  dLBrputes  were  frequent ;  mnr  I nerer  faett^ofevdlrmrtning. 

25.  .  Each  of  a  man's  wives  has  her  own  partioiilar  nece  of  garden' laaifl;:tih)|'aipp  of 
which  is  need  by  herself  and  her  ohildr^;  except  Iter  husfaaqdi  nb^otM"  ibttnber 

.  of  the  loraal  has  any  interest  in  it.  .    »'  .  m  •:  j.-il 

26.  When  a  man  wishes  to  retain  his  right  to  his  garden  laiadi^  'he-^tusii|iBf<ilKfore 
leaving,  reports  his  intention  of  returning  to  Us  ehiaf^  told  maloeijOxwmfuigArnent 
with  his  intends  to  keep  them  during  his  alis^Me;'  Bis.absenee  wkiCoi(N«el«imosed 
to  be  only  very  temporaxy.  Hiaxlami  would^not  he-reoo^gniftedxf  lie  failiM'tGr'flicure 
himself.  .He  would  then  have  td  make  a  fresh  asplicatianrto  ^e  cUnt.  •' 


27.  Yes>  Imt  I  hardly  think  there  is  any  dinerloice  Mi  bregaidrf  ^]mixik^^H  the 
women ;  whfle  it  has. been  lessened  in  one  direction^  iihaa  |)Sw3barei«ef^^ 
Since  thei  introduction  of  ploughs^  a  largeu  area  of  >land  is  breizKhli  uadeKniilifivationy 
and  consequently  at  the  hoeing  and  reaping  season  tiiegr  haire  more  td  do'^thiQi'f  onberly* 
But  it  is  becoming  oominoh  now  iox  men  to  assist  the  womjanrltolioe  aipdiiibteet  the 

'■■    .erop.:      .  /  ■;'!■;        ^    i' ?>    ..■"NfLi-)    .)i[t 

28.  Anfong  the  keathen  I  oann4>t  s^.  there  are  a&;^  snpiptoiits 'QJt'sMKm'tiniinqy, 
unless  the  xxjoaakmal  putting  on  of  Airopean  attite  dan  be^  (regarded  in  thrfiii|l<.  I 
mu9t  hoWefer  except  the  ilngoes.  They,  as  well  as  the  natives  on  thaoniani^mlions, 
exhibit  this,  ttodenoy  in  a;gDod  man^.  ways.  .  'For  instMuse,  they.uBQoUyibu^d  square . 
houses,  which  are  in  some  cases  furmshed  with  a  tablja,  a  oluuc  or  iiri^:  aitd;ailiad^ead. 
Their  ^Very-day  garb:  is  Suiweaa  eldthing.  Their>mods  gf  living  il  an  ifltfrovemeAi 
on  the  old  style ;  in  place  of  tne  former  standing  di^ — ^boiled  mealies— i4t^piak  un- 
coodmtmio&xd  them  sittin^.doimtoa'mealdcbreaB.'andodfBeeroriffi^  meM 
and  vegetables.   The  pot  aftd  the  tin  dish  or  belter  are  bcPl^^ 

the  purpose  of  plates  4nd  cups  and  saucers,. Irfail^  knives  ldiid.lo!ilBS-aiid«pMil>iiave 
superseded  the  assegai  and  migers.    Maiiy  of  then  luBivB.'WagoiAsl .  .-<  1  o  ."*••* l  .1?^ 

29.  I  am.of  opinidn  that  a  special  bode,  embodyidg  Hie  main  priodqpkii'.of  Kaflvflaws 
•^  ai\d  customs,  would  be  of  .niore  practical  use  towu^  the  .good  goj^mmiuit'^nt  the 

natives  than  the  ordinary  colonial  law.  .These law^ and.cusilrans^  havSng-RAndi  out 
of  the  requirements  of  thei  people,  are  more  suited  to  the  g^nh)[s  Qftjdbie'noe  j  &3peAen.oo 
proves  too  that  laws  which  work  wdl,  as  regards  a  dviJUsed;ominti|JU|r;'!bure  an 
opposite  effect  when  brought  to  bear  upon  alien  people,  wbdee^lnatitiltionill  i^isbGiatioift^ 
kabits,  modes  of  thought  have:  been  cAst  in  a  oiEEerent  mould..  While  AeSe  remafei 
unchanged,  all  legislation  on  other  lines  is;  likely  to  fail  to  pn>dace .  adaalMior^ 
.  results.  The  intr^uction  of  Englidi  Idw  ttrdulA  thzolw  out  jot :  gear  ^  wiuA/t  inaohi* 
neiy  by.  which  the  national  life  d  the  people  is  oasried  on.  :  iTUiS  irofiUt  pve^oko 
irrjitation,  and  resistesnce,  and  the  result /wOiild  :bethatLd)ffieiiltie(E(  pi:  liiiomriidass 
would  spring  up  in  the  room  of  ^ose  which  we/Iiate  now  to^taeounter*;.  "^BiyliiBh  law 
a^;ain  couid:not  recognise  thdr  social  sydtem/and  yet  ihat'^jratem^.alth^ugKttn^y  be 
vicipus  when  measured  by  our  standim  of  m^ralibrv  wQl  ha^e  io.be. incukded^ii  our 
calculations  if  we  wish  to  legislate  to  any  purTK)4e  lor  ihe.iUitivebv^iA(bas,4^^  a' 
part  of  their  nature.  English  law^x)i}ld  not  ciitoge.tha<t Jtotiire^  iladjRdlti^eMaQhanft 
of  some  kind,  its  introduction  would  not  advance  Xw. one  stepiito^l^ardsIillariMluiltm  of 
the  native  questioii.  We. must  trust  to  moral  caui^to  twing  about! thbaaodadations 
which  will  cdlow  of  our  sweeping  away  the  institutions  Mtd-ouekmiS'lFkiA  efieettebtion- 
able.  Th^,  and'not  till  thai,  it>wo^  be  'advanti^|e6i^t(>:isiflti4^kiQe-J^^  law.  .0(. 
Agadn^  ai^far  as  the  Tembus  are  QoncerHed^  Hi  i^uldinot  be Jaiar  {o«iihrtitu|Qrfti|;li8h 
for  KbBx  law.  When  they  came  under  Gtoreniment^:  <me  <d  tie  jeonditiosi^^tifey^Made, 
'.  and  which  was  agreed  to,  was  that  they  should  b0  governed  in  aeoeiflaiuBe.^im  th^ 

*  own  laws  and  pustoms  so  far  as  those  laws  and  eustozM  ecmfopned'to  jtlittle-  and 

•  hi^anity.  *   ■  I    ■.-■■'■■•. ,'   ■Cr  rvr  .-'f  '*'f.? 

From  our  pcnnt  of  view  it  woiiM  be  a  good  thing  if  th4  fiktive  Pl^rH^ 
altered,  but  to  alter  ihem  by  legislation  would,  simply  be  eutting  the  knot  iflstiad  of 

\uhtyinfi^ it.  Suppose alaw  w^^  made aboliahingpelyg^my,  wliat  wcNltd  bOidbe^TCiultf 
It  woidl  only  'assume  another  and  a  far  wcme  xonn. ..  JtwouUtilH»  te^OmUe  to  oott 
vinoe  a- heathen  that  the  systez^  was  iminolral ;  and  he  : would  devise  wnjeiuaQlloeans 
ol  evading  the  law.    He  would;  continue  to  take  as-jmmy  .iir^ymen  ;as  hia:  j««Iiiiation 

:  prompted  him  or  his  means  would  allow.    I3ius  the.uiilortun^tejwalimLWOutt^lQr  the 
law  we  had  made,  be  degraded  into  pi?Qetitutes  and  iheiif  chfl^^  italkipeil  jW  jklM^^ 
An  erronous  idea  prevails  in  regard  to  the  dowry  whidi-AiOMilgtiefti^il^  his 
wives.    Most  peoide  suppose  that  the  womeaa  are  looked  xq^n  aa  fMPf  -Dhtfttels,  and 
that  they  are  sold  or  bought  like  beasts  of  burden.    Sueh^  m  reali^;  is  ikot  |jb#rpase. 
The  dowry  raven  for  a  woman  represents^  not  h«r.maiehet.ya}u€U  buj(!as€|D||iEi|iff|aoed 
in  the  hands  of  her  friends  for  her  good  treatment.    It  is  also  loQ)%rii.i|jMa:')a8  a 
ratification  of  the  marriage ;  aiid»  in  efteet,  it.is  the  wogieu  ■  a  w|fsfnai:d  aMJ^Mi^u-u^ 
For  instance,  supposing  a  women  left  her  .)Mi»haa(l  on  sxiepuni  qlJbM.ttealnwl  and 
she  refused  to  return  to  him,  he  would  probal^ly  kiso  all  pt;f  pol^^(m:^&  the  {towv  ^^ 
iiad  given  for  her  if  it  could  be  shown  that  she  had  j^)od:aM.ftub(4Mtia|';ea0^ 
leaving  him.    Hence  it  is  to  lus  intereMi  to  treat:he|t wellt  ^  If  y0 vtg^ei8a4» rfJlMSJ^ 
•marriage  laws*^-and  there  seems  to  b^  no  ajtero^tivfiyhfteiiiie  peap]^U?Wfaftftit|itheir 


r.t     • 
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•  »'•: 


*Jnj§fmmlimmB%hm^'mafBn^opo$M^^    it 2QlUws^uiirti»lsilP  of  inheRfiuMe  wOl 

'mM%a$i^ik9aAMiki^  OChib  lawik.Tei74nEqEil0,' and, 

.jj«ilgl>ijtfiMA%..«toa^<«^  <wUL  1  Briefc^  it  y  aB/foUdwit-^Wlian  a  bwa  dies,  t&a 

.:4d0tik^wttb(df€^^f^mi1u^    inl^entK lU  pso^ttiyv  eAwpfeig flufli  uwyqety  aa  the 

iathar  may,  duzing  Iiis  lifetime,  haye  asaigned  Uk  the,  otheg  Tamiliaa. '  Aa  a  nib,  ▼hen 

A|rnmMB'aa41te  ofalldrelM  ai^Mi  d^^th  itheae  eatOe  with  {UeiniaioKeaie  go  to  the 
a&bsManotfllMit'Jhraatf.  Tie  V< gnai^/  aol t^ns-the  flaoa tif  hialatfaie^,  aiiditeiimea 
M^j^iirifrt  -Obmaafimm^  the  Mbw^fainilieaJ  i 

;•  Oe jM«Uri* Um^'' Hetel «hi]&rdiMgea ooold be inlMUoedlwitii admBttge.    TU 

«oiMUhMlte' flia*' ttefe  itit^iete 
'  :  ajAlH^^iiKiAAri'qriitenriia- A  iroi44  tend  to  oanaeai^'^iiiakyfatioiDaiA 

^diia11i8adli€*t6Mcegaided*Tadurfafod^  I  do 

•  :  Mlpli(MM8f^4hidiit<wmld1>ead:^  tftle  to  e^eijr  lurf^  in 

the  ootmtrjr.    To  do  ao  would  be  to  ovemde  some  ezistixig  rights.    For  mslfuiee,  it 
..   7|iMalWiJiaii#ad^tha»iaome/rfiiels  haToaci^^  Itljheir ri^its  aad 

.   ;  w&4haiffoeiutoioaea^OBMdisaa'ittaisri^  of /the  p«mB  wider  tinfr  avtherily  denied 
::.il^  i  Is  Bi^ielaiidMe  Oaicli^ 
'ill  gtill  eiT  h  pi  nil  ilnaei  I  ii^i  ii « i  il  im      < 

i0»n'^^^i  Mill  dtelt^  aayi  servi^  woidd  erar  be  odled  into  r^idaltion  in  that 
■  liu  aapMott^-  fiic .  • '.  ^ 

akf  r  o.  ni#t9Beasb«#Tipe6iimifijri]i{bnl^^  Chalekaay  or  GaOcaa,  but 

taleaiifcriiBgaB  bq^wwD^thamti^tlkondarfes^lit  lea^     tbiilpi;rt  ol  the  ooanlsy,  aie 
' /i£:io|faaafaoMiirnlBoL^  Pteaoiianyr' I  do  not  know  of  a  9^^ 

$i.         Before  the  lata  ^^nitbreak  did  naeqf  brandr  wwVeory^^xniuaott'a&Mkff  the  men 
liA«lk*)ank|iyif^  woQDMiL  .-13|^  sspraal  eattteena  doeetotKa 

1  baifciiaaiiliui^»dhiiilllaiae  where  branj^y  ean  be  obtaided  a<  Mi^im  by  Battrea.    The 
'  ilndtt%adao<f8onwttniea'  aoU  it  sesratfy.    It  b'diAioltctogk  proof  against  Kheni,  tor 
inb juMh  aaaua  inib>  syng^ihaBia  xd  ibe  nathres  art  all  in'ffiairfavoiiri  and  th^  will 

•iiot^i    iiafe.la<aiyiniiresiabb  e^tsB^^   - 

Nrrr  -  IM.    UWebVsdMiiA^^ooiUbeoarriedouiitwwildbo^aft^ 
//   adtaaiBf.'*-BUngnilte'iheeyjaofibeniaa^^      traders  woiuandt  fihd  It  ao  easy  to 
•:-'  snnfaw  gte»«QdbrM^  Thore  would  batodly  Wmor«  4nmpe^ 

&:  '4iailSaflBlUii:  thM  woiiUbeloroedtoselLabetieadlM  chaig^'inorB 

^      ie«teable^priesiiTaitf«hw  be  benefited.  Iii  addition  to  ildi^  in  the 

atiigt'M  aaimfbMafcw»'(ARmU>tiol'  haiiri  the  Boiopeana  ftjing  distraetadly'ltteTeiy 
diwiBitii|^aii'>lhMriohair»'M^  Then  agdn  th^  iTOidd  form 

tkeXmkUmi  oCl^luwwUfih woilla b^iisi^  in  4  easeof  distaribanee«  It  wodid  inftpiie 
.^  i^  tkuA^-mbi^iikik'uUmBmmf^i^^  kyul,'  wiA  bonfid^oe.  ^ 

i^^'-^N^/^ItUnkflisyshMlll^dMt  wfth  aooorcl&gtoJinglbhlaw.  U  th^toase 
i     titiilaaDffitiefai^do^iug  Mat  <vrtd[flk  m  MmM  Ibrthe 

•  liMtniai  -  4nim<  ^isnrithtn|f  to  be  gained^  so  larias  I  see,  Iqr  ptttlihglkirbpMDui  imder 

*  'i  <ll>iiiiiH  liwwi  fwan^tiios^fltey  bat»besa  tt^oustomed  to; 

16.  v/i;:  OdMdotflfe^Kldriaw  hif  4d^^  sueh  oaaea,  &e  ptGaoiple 

.^t  i  iBjg.«ifHhirailhi«ttt  wliM  h^^ 

ili^i  n;:  Yaa(^--1»a«di;i)ttiSPirtt  teiS'beeifc  moored  thi^  a  man  htf*  1)eeii  ^pittoKsbg  the 
1'    HiiMc  iMB^'X|nidtfi  UmMseliratelyaA  I  eal4  by  flowing  l»bj4]£big.' I  ikb^^ 
the  person  who  has  procured  the  services  of  the  witoUootor.   No  case  of  i^s  morip- 
ttonnlinrtMmriMMtt  ^  me.  -  I  hav^  haii  ho  diffic^itlfy'Stt  eonn^ction 

^^^  titliiftiliiJiithiita  totwaisd  ttito  igafaat  ill>»eatoeiit. 

Mc^  (      Iff^hir4biliKM«b<nA^eK^'farfiui  ^^ 

omwilMielllP  Tii^inib  wh^'ttvaded  themselves  <it  tbu  ohanoe  were^  with  a  feW 
aMfafUottt,  either  fingDiKi  «r  GhriMtan-  nsittves;    The^  tew  Heathen  ^TexlAna  wbo^  got 

'■''■    lawirirotilt'lia^a 'bMriC'  iM^  wdt  without  theml '  The  poase^oti  of  ^ne^onS  did  not 
aeeiii«s)limk^^lHag^'Mttdmii^b  ad<^  mor^  mtilised  habila,  nor-md  it  sffionlate 

..   Jui^tfigmtiePaa^K^  cask  spdak^niM  favonraHHr.  In 

iajiift4Me»th»46)MH^  oondilloi^    It  can 

'      <»  <^g>!?'^  ftiy  WtPlnlJffiag  |^iogree#  ted  they  have  aA  Int^mt  in  the  fatuire  of 

^   'tliiniMiMffK''  >   -      *  ..... 

0  -      -  nu^Mmdkittmitl^^  taay  be  extended  with  a^ratdage, 

^  -  lNKlrt|J|MiAd<4<^  M  teild»  «6o*'gMiBMl.  *"  Only  i&idn  of  g(k>d  du^fteter,  and  who  haTe 
''>  aviMAIliiMfir'^  ]^iDp(My/ isholald  b^  sebcted.  Men  wh6  do  nofr  posseai  Qiese 
i  .  «tiaiidMAlMila(iuiltlwa».lLJuitii-^Aim  Ar»it««»tr     Oertaifl  bOawio^'^  dtould 


V.   J. 4. 

7.  <) 


5tiilid«tMiiAtfthil^^ti€ihtf  1  counlry:. 

"  'w«l*^[te%M^       ihmi(^iiutt  is  that  Aik^d  impfo V^^tft^  AJ)uld  Ito  majie  within 


•4^./' 


«4«IMiMMlePiiiai^ttJ*1P&i>««»%«ad'b«iotleMM  of 
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Oeft  or  any  otiier  sarioiu  crime.    Under  ocmdilioiu  iuid  nHfatoUftM'  ncilv  m'-Am* 

the  mtam  would  work  well,  '    '  ''    ••"'-^'TTv^    >-^t   . 

^  '      ''ThiB'dlBtruit  adjoiiuthe  Tombookie  Looation  (QuaobV  l^ows  fti^d /WodehtniM 
diitrfoti],  (od  I  hoTO  thu«  hod  olpiWTtmiitiW  of  8$eK^'g|  feAfte^^  ■7«t«m 

Uttweia.  'ItseeUBto"#(^''»elr;  aod  I  fbiult  il  buflit  W  b«^'«xHitdM' Wmiuli  u 
possible.  It  should  be  adopted  in  tho  caeo  of  all  tlinso  nativoa  who  are  ^ot  Biffi<^^tl7 
»*d»Wli>ed«a4fli9tefor6are notfit to betruBted  with  individual  titlo.  The'prini^pal  reason* 
•''tewrtnndiiigthe  syatem  are  that  the  BUperviflion  of  the  people  w'ould  be'eaeiw  and 
Uin(e  effeMiTB ;  crime  conM  be  more  effoctually  kept  in  ohect,  and,  when  c^dnnutted, 
'OOoUf  not '  ID  eobilj  escape  detection.  The  headman  beins  appointed  by  Ootemment 
wonld  fed  that  tho  retention  of  his  position'  would  depend  nnoii  hifi  good  conduct  and 
■ettrteoiW;  Hence  it  wonld  betoMe  interest  to  see  that  the  peopu  ^der  him  did 
aofefltsu  OT-dO'anT  wcone,  as  well  as  to  brine  to  the  ifot!c6  vfihe  mii^tiate  aar 
■bwMliirfihelaw.  »        .  ,  ..,»,,       "v 


Bealdeiit  liagiBtrate's  Qffloe,  ^Xnlan^ 
"  '■""'''8»ai"B«^«nl)fir,''4$8i."'  ^"  ■ 


^J*-  Fs^*^^**-^'  ^-^  ^^f??'^?SP^Sste,JfflpTggaiM* 


,C^noeof.Uie 

.The  date  of  myappdntmest  to  iny  janaaat  offlMi»Aitb  ICaiah,  ^09. 

Kidr  to'my  s|mal&tinent'I  wae  Oadtain  of  tits' OKM'UoiuitvftiSMeBMiL 

Hy  opportnnitieB  for  beoomiBg  aoQwdaliBd  wittiiwitfT»  Inti  aad  li^thwiie  111  n 
been  deriv^ —  i    .  i    ,  .    .      -  ,     i    .    ., .     v  \, 

-  JW-*f,~tFroniinteanonree  with  the  natiTCi.th«iMfllme.dMria^>th«  diuhaigsaf 
a^.niiliUi7  duties  for  thrise  yearl  in  <Banit<^aiid,  ^nd  tfor  tota^nmxt  ttBtVes)  th* 
telDnial  and  Natal  bordats,  prior  to  my  enterii^^tts  Oinl  Sonlbe.   ''  '    ''  '* 
"     BteoHd, — From  information  obtrined  ifrom  my:  present  ot«*tt«  1&. '  VfKtf  B.  Tie^ 
irhoeelmowledge  ci  KaS^  hnrs  s&d  odrtomi  ie  mooh  eWMriar  to  my  ovra.''' ' 

Xhe  buildings  at  the  seat  of  magiatraoyin  ^ob  diifitaet'boufilt'af'*i|l>(iap  of  huti 
'which' hare  bemi  oomtruoted  jniTht€^  at  we  eneiue'of  tlw  lukUotlM^litratel  land 
which  are therefora private JBOperl^.  !I^ wouvltheeffioe&peifoikMctfcaQOtkaT 
Kujt  abodi  100  yards  from  ths' residantma^iiitrate'li  qoarta^' toribi'^illdinc  ai 
whioh  an  allowanoe  has  been  made  hy  Ooremmeaf,  aswUlras 'fdr'tbb'ba&ding  at 
the  constables' huts,  and  that  of  the  olerk.  r    :  .     ,,-  -..fc., 

Xheie  is  no  gaol  or  place  6t  wmBneioBa^  'beyond  A  .^at  wUsh'ifai  oria^iallj 
ooBBtmcted  by  ^e  magistmte  for  the  eittertai^mdit «!  oUid^^ilad'-uidVit  nam  a 
dittanse  visiting' the  omoe,  ^nt  Tf^i"h  wfr  >pTt>fi  ftMfgtil  friifffnrtttfiftliiiffflatlng 
^tSsbtifire,  far  ^Jnioh  no  reoconpenae  ia  reossre^  ''-' 

Postal  and  telegiaphio'  itransaolaonB  are  antinmnHnhiil  at  Umteta,  'wUeb  is  tha 
seatottheGhiet'lCaristrsteof  Temibaland,  distaat  »boiitt:tDrtiy  oBevftoli  tBii  pUos. 

The  dutanoe  of  Bonrnmaland  may  be  raprqiimslely  Mqiaftiil  at  idxnit  twenty 
miles  in  length  by  about  the  same  distuit  in'breadtb;aaatlie^optUldoit abdot  10,000 
■Otis,  HmaiMing  oHiflfltr  of  fomvouae  and  Ch^ekbe ;  Hban  i»  o(  'iinai»iio  reeo^tfised 
ohiet  orer  the  bttOT,  bnt,,  .whisimfa  pmotioable,  tiisfy  'have  ibeflB-  wt||(Mid  tiadw 
'Vtau^BomTaOa  hsadn^Q.  ■' '  .     '■       i    T">rf  .f^ 

The  prindpal  chiefs  are : — 

(i.)  Langa,— the  paramoont  chief  of  the  Bomnmas,  .to  i^om  the  onitrol  dT  tfa* 
tribe 'was,  but  laMyear,  rdegated^y  Wtath^.'&t'OIf  Cfifaf  J|^;^^  fron 
extreme  old  age  and  decrepitude,  was  unable  lonjcer  to  teteta  it'^  ,  , 

fm!)  bS^  1  Bomvaaa  ohiefB  and  broHierto  QhM  Umgt, 

^.)  Sixnnguzane,  Bomvana  Ohief  and  cousin  to  Langa  and  tiie  tm  last  nuned. 

native  laws  and  custams  are  almost,'  if  not  entirely,  the  j^iiide  in  civn^d 
onininal  cases,  and  whenever  any  doubts  occur  on  any  particular  Jiointi  a  f  eW  at .  the 
oldiMt  natives  jnresent  or  available  (not  being  interested  parties)  a>^  generally  oon- 
snlted,  and  their  opinions,  if  reasonable  and  consistent,  acted  upon,  or  elwQil^  opinion 
of  the  chief  magistrate  Is  solicited. 

Tery  few  cases  of  dispnted  inheritance  ever  oome  befwe  Uiis  ooiut,  but  4ffiw>y 
cases  ate  oE  frequent  oocurtence  and  the  Ault  is  gei^^ilJ^'iiii&^KijftJaoa  jrf  tWluift- 
band  for  the  recovery  of  his  iatlile,  in  oobiect.'aAiiM  of  tjhe'  "ft^i^  jl^^if  ll^^  *^ 


.■•:*»  ..iw.w.viJWSW*  iWW..4»R/<n?¥9«^,i»>nBM»f-. 


m^.Il'fii  iL..|nii%te«^MTtfV>tf^  ttf^Bw^uutaiwieaDdalM  of  appeal  fro^  ot  the 

ofilesi  a^  heMmen  ot  the  dietrict. 
j.^.fiOj      •   lOibutnalv  ue  luaall;.  punielt^  eitlier  by .  a  fine  of  cattle  or  by  imprisoomoit 

-  .V      .  wf tl^  lui'^ .  labqw ,  m  hotia,  uia  laati  being  resorted  to  only  in  oaees  irhere  notoriotu 

,:,r^,;.i^ima:  fn.  ^qgai  up,  vlu?  are  usually  found  to  be  totaUy  wttliQttt  the  means  ol 
"---"■■'-sVwiB,  ..,,.,■'.:_. 

ifra  vsfifie.  lentencfl  ,<)i-  hard  labour  «r«  guarded'  by  &9  native  -otautabnlaty, 

y  taagbfpfi in m^kine or  repaiiingths  apnroaaheflto the  of&»9,  aametimea 

-'i  ^t/ito6p,^iine»  qt  theifisbiot,  bat.bwnwnmwit.to  anjrof  thepaUioTt^ 

'.for  the  peno^.ol  .Bentence,  irauld,  have  a  Unuh  mcne  bmiefioial  and 

jtitSuui  Uut  einbiaMd  by  the  present '^^atanL 

uw  H^.   '  H- ^9^  ^  <*fl  gain  only  at  tbe,]^te:ot  one  ahiUing  sterling  |>er  diem  by 

Tuti  titi.iO^ff ''^tT^^^'^'^'^^'^*^'  '^ntejare.  nerer  visited  by  muusterB  .of  relij^on  and  no 

eBoit  vtiuttevet,  beyond  the  little  the  magistrate  ouido,  is'nade  lor  their  moral  in- 

■    proyeinwit..     ,  ■■ 

IS.        '"^ft  (ktonta  iUoifiMd  by  natives  among  each  other  resulting  from  crime  g^ieraUy 

''^-"Ueirja  'th6  felM  of  their  being  found  guilty,  vhidh  is  attributed  to  insufftdenqy  of  tsct 

(a  want  of  cleverness  in  ^ing ;  but  little  odiiun  arisoB  fxina  their  being  punished. 

Theft,  ot  even  murder,  are  never  viewed  with  such  ^rhtiw  as  they   are  amoag 

Enrt^peans,  and  the  only  crime  I  know  of,  -which  is  held  in  abh<nrenoe  by  the  natiTV, 

iflinOBst. 

1 S.  The  natives  readily  give  inf  ormatiotl  S^aiust  each  other  when  their  ovm  personal 

iatereets  are  furthered  or  bettered  by  so  domg.    They  would,  as  a  rule,  rather  screen 

agder^Mffu^  thqm0{>lTW  than  hand  thfm  over  to  ,  Qovemment,  and  they  wonli 
oiitited!^  screen  oSenSets  escaping  from  tlie  Oolony  or  adjacent  districts. 
14,        .  !]pie.oiutoii^ot.r!eBtitBtianinstoeEiB  still  adhered  to,  but  when  a  thief  cannot 
pa^i  >^'jiHU^m  of  ,o(4Ioc&Te  responsibility,  as  far  as  his  kraal  is  concerned,  isreaottsd 

VS.    r  '  Altde(nin6ns  of  the  description  mentioned  in  this  question  are   carried  eat 
thnttgh  tlto.'aU  ctt  tiia'ohittf  or  headman,  and  it  is  &«  mla  at  thla  ooort,  in  almost  all 
CMMi-t&Mn7  (ndtha  emfotceaient  of  its  jndgeiAMtta  through  the  chief  or  headmap 
tvi..'I,>-jjMBth0liiMtioit.Inv3iii^ma  adjudged  remdea. 

18.  No  agents  have  as  yet  appeared  at  this  court. 

!o  "ff'    :ti  TUarftiri^Mll3R-oafi' small  nuseiosi  statiou  on  the  extreiue  bbrdw  of  this  district, 
tif:  i:'i.i'and[  aa^itisstifl  ina  very  embryo  state  (although  five  or  six  years  old),  I  cannot  say 
that  its  itiltabitaatd.  axe  mush  superior  in  character  to  thmr  heathen  neighbonrs, 
,ioi  /  . ''.  exoa^t  thsC  the/  waa^  ^nnpean  clothing.    No  fla^«nt  cases  of  immorality  among 
,  thB.fcmijtna  baTaoona  to  ngr  knowledge,  and  cm  tUs  point  I  do  think  that  they  an 

titiii  1'<  npmor^tkeinheatheik  aJstCTS. 
l:  .:I9tli.'.'.'  Semaatii' ia  tlis  OEdinat^r  aooeptation  of  the  term,  are  ve^  sddom  naed  among 

-  .u:.  i:  t]^Bntinp.  Sonatimee  k  native  or  native  fsinify  appiieB  for  eleemosynary  aid  from 
Iw  ;;..:'  liU  riabeEiiBigU»n^^  when  garden  lands  orthe  use  (n  cattle  are  allowed,  in  return 
lu  ^nii'flotfidlleltl^e'aAdiraBt  haa  -to  render  certain  serrioes,  as  aftdlover,   messenga, 

«dviser,  Ac.,  to  hie  benefactor. 
Xi'Ii>tK->  '  »i^«M  Are  an^  two  trading  stations  in  this  diatriot  in  ooneequenoe  of  the  poverty 
11  i.^'-it  af  Uia.inhabitaoti^  and  the  limited  nature  of  teade  amtmg  tnem,  th^r  prindpal 
;.,i):m'- larticle.olti^  being  tobaooo^(at  present  a  dru^  in  the  market).  These  stations  are 
constructed  up<m  thp  ordinair  {Tmoiple,  of  native  huts,  and  tiw  trade  chieBy  ctmsists 
'jif  t  ^I  i:ital4heiiba»ter  'of !blhal^  red  ochre,  beads,  and  the  ordinary  aatidee  used  by  natives. 
.'-ii'.':  Oaah-ttfauMybroag^  to  the  traders,  and,  to  my  knowledge,  little  orno  ciedit  is  ever 
^•u  ■:  .nTa^:.,nt»ptodapej&ainly  raised  by  the  natives  is  tobaooo— -very  rarely  more  grun 
l;;|^,<':  ;uu  if  kB4nwadfor:homo  consumption. 

L-aSOfi'  -I- JWlufiivMa^s  engaged  in  trading  or  working  as  meehaoics  in  this  district,  and 
v-'^  u..'  XTW7  bw  have  availed  tiiemselVea  of  the  opportumty  of  accepting  service. 
31.  Idiow  of  no  nativee  who  do  any  ot  the  things  mentioned  in  tiiia  question. 

38.  None.  : 

Nejr.roBidenta.TeoeiyeaiteKfor  kraals  and  gsrdenainthisdistriet  from  the  chieb 


'   -,'   ^  01  liea^n'ufideBirjw^th^  wish  to  reside,  who,  as  a  rule,  report  sooh  oitoumstances 
■  ' 'ibf  tins  office." '   ,       ,  i.      '" 
' '     34.  Garden  gfoohd  is  not  limited.  ,  ; 

25.  Garden  gtaands  are  allotted  to  each  married' i^omiin,'wlio  onltivates  enough  for 

1-^  •-.,  ^^  requiraineuta  oi  hor  family,  har  ohildres  assisting  her. 

tiri?^<  I  Know  of  no  fixed  time  diirmg  which  the  owiner  of  a  luid  may  lay  claim  to  it 

u.Vj  JLl-    "P°^  '^^  emigratiag  from  ihis  dia&ict. 

'.,ii''?V,i         Plougha  are  filowly  coming  into  use,  but  I  cannot  say  that  say  sensible  dimiun- 
'  iv  ii.to'  ^^'^  '^^  laBoui  haa  accrued  to  tho  females  by  the  introduction  td  those  at  present  in 
'"*'^"'  the  district. 
.,^2i.    .  ;  '.None  whatever. 

'^^   J  •    .  ..^consider  that  the  natives  at  this  district  are  by  no  means  prepared  as  yet  to 
Ml  ,j /'^Te-'wloniallawsi' and  wouUrtwnglyreoonmxend  the altarnative  proposed  inths 
'4™^<^^uLU)ated  by  this  number. 
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BXPLIXS  TO 
QUKSTIOMS. 


30.  I  ai]a  not  a  marriage  officer,  nor  is  there  any  sucli  functionary  in  tbis  district. 

31 .  The  intermarriages,  as  far  as  the  natives  of  this  district  are  concerned,  are  chiefly 
between  them  and  the  Fondos  and  G-calekas.  Few  or  no  cases  of  intermarriage  with 
Fingoes  have  come  under  observation. 

32.  The  use  of  brandy  or  any  spirits  is  ahnost  unknown  in  this  district. 

33.  The  use  of  red  clay  is,  if  anything,  increasing — certainly  not  diminishing. 

34.  I  do  not  consider  the  concentration  of  trading  stations  at  the  seat  of  magistracy 
at  all  advisable  as  far  as  this  district  is  concerned.  One  might  contrive  to  eke  out  an 
existence,  but  a  greater  number  coidd  not  possibly  do  so. 

35.  I  consider  that,  should  a  code  of  laws  be  framed  for  the  governance  of  the  native 
territories,  white  men  should  come  within  their  influence,  whenever  the  suit  is  between 
a  white  man  and  a  native ;  but  when  white  men  only  are  concerned,  colonial  law 
only  shoidd  be  observed.  My  reasons  for  these  suggestions  are  these : — ^White 
men,  as  a  rule,  come  among  the  natives  as  much  (or  more)  for  their  own  interest 
and  benefits  as  for  those  of  the  natives,  and  they  should  therefore  consider  them- 
selves amenable  to  any  code  of  laws  framed  for  native  governance ;  but  should  white 
men  in  Kaflrland,  who  are  generally  naturalised  or  bom  British  subjects,  desire 
to  submit  their  differences  for  the  decision  of  a  magistrate  of  a  native  district  (himself 
a  white  man),  I  consider  that  colonial  law  only  should  be  applied,  just  the  same  as 
if  the  parties  were  residing  in  the  Colony,  and  I  consider,  moreover,  that,  as  regards 
marriage,  inheritance,  &c.,  in  the  case  of  Europeans,  the  colonial  law  should  be 
strictly  and  rigidly  enforced. 

36.  Native  doctors  do  sometimes  sue  for  payment  of  their  services,  and  native  law 
is  generally  the  guide  in  arriving  at  a  decision,  viz.,  '*  no  cure  no  pay." 

37.  This  question  embraces  one  of  a  class  of  cases  called  **isizi,  namely,  "witch- 
craft practices,"  in  which  the  magistrate  alone,  and  no  native  chief,  has  a  right  to 
adjudicate.  Should  the  case  be  proved  against  the  witchdoctor,  he  is  generally 
severely  dealt  with ;  all  his  property  confiscated ;  and  himself  (if  a  murder  is  com- 
mitted imder  his  representations)  perhaps  flogged.  The  property  thus  confiscated 
goes  to  (Government,  the  victim  or  informant  in  the  case  not  being  entitled,  by  right, 
to  any  jwrition  of  it  beyond  a  reward,  the  amount  of  which  is  optional  with  the 
magistrate. 

38-39.  These  questions  do  not  apply  to  this  district ;  but ,  with  regard  to  the  latter,  I 
would  strongly  urge  that  the  system  of  working  through  the  headmen  of  locations 
be  encouraged,  and  subsidy  awarded  according  to  merit,  irrespective  of  rank,  age,  or 
lineage.  I  have  found  this  system  to  work  well,  even  though  no  headmen  in  this 
district  are  subsidised,  but  the  promise  that  those  who  show  themselves  most  worthy 
will  eventually  bo  recommended  for  subsidy  has  had  a  good  effect  by  establishing  a 
beneficial  rivfidry  where  apathy  might  otherwise  have  existed. 

J.  W.  CONNOR, 
Eesident  Magistrate,  Bomvanaland. 


By  J.  T.  Wylde,  Resident  Magistrate,  Kokstad,  Grlq[ualand  East. 

1.  30tb  April,  1880.     Assimied  duty  9th  May,  1880. 

2.  Clerk,  Colonial  Secretary's  Office  ;  Clerk,  Civil  Commissioner's  Office,  Beaufoi  t 
West ;  Clerk,  Civil  Commissioner's  Office,  East  London ;  Clork,  Colonial  Secretary's 
Office ;  Clerk,  Secretary  for  Native  Affairs,  Cape  Town  ;  Clerk,  Civil  Commissioner's 
Office,  Cape  Town  ;  Acting  Civil  Commissioner,  Cape  Division ;  Acting  Civil  Com* 
missioner  and  Besident  Magistrate,  "Worcester;  Acting  Civil  Commissioner  and 
Resident  Magistrate,  Malmesbury ;  Acting  Resident  Magistrate,  Wynberg. 

3.  I  do  not  consider  myself  acquainted  with  native  laws  and  customs ;  yet  I  have 
been  generally  anxious  to  get  as  much  information  as  possible  from  conversation 
with  men  brought  up  with  natives,  perusal  of  papers,  and  other  writings,  and  prints. 
Since  my  appointment  to  Kokstad  I  have  of  course  come  practically  in  contact  with 
the  natives,  but  to  a  limited  extent. 

4.  Public  offices,  occupied  by  Chief  Magistrate,  Resident  Magistrate,  Kokstad,  and 
officers  of  departments.  Telegraph  and  post  offices,  gaol  and  store  room,  with  small 
police  quarters — all  Government  property,  generally  of  burnt  brick,  and  corrugated 
iron  roofing.     My  own  house  is  hlrod  at  £90  a  year  rental. 

5.  Post  once  a  week  each  way  to  Umtata  and  Capo  Colony  by  horseman ;  do.  via 
Umzimkulu,  by  cart;  do.,  do.,  by  runaer. 

Telegraph  connects  me  with  Capct  Colony  and  Natal. 

The  area  of  the  Kokstad  district  is  stated  by  survey  officers  to  bo  95  to   100 
square  miles. 


S02  NATIYE  LAWS  AND  CUSTOMS   0OMMI88ION. 

BSPUBITO 
QUMTIOVS. 

6.  Statistics  taken  from  Census,  1879,  none  other  being  available,  but  over  wMch  I 

onsider  tliere  is  great  increase  now,  viz. : — 

NATIVE   TRIBES. 

Headman,   Umlengana,  a  Fingoe  : — Men,  106  ;  women,  156.     Un- 

maiTied : — ^Youngmen,  43  ;  do.  women,  41 ;  boys,  216  j  girls,  186 . .  748 
Mahambablala,  Fingoe  : — Men,  41  ;  wives,  55.  Unmarried : — ^Young 

men,  18;  do.  women,  23  ;  boys,  68;  girls,  35  . .  . .     240 

Gogella,  Fingoe: — Men,  42;  wives,  47.    Unmarried  : — ^Youngmen, 

29 ;  do.  women,  9  ;  boys,  72 ;  girls,  66  . .  . .  .  •     265 

Africa  Liruw,  Basuto  : — Men,  38  ;  women,  51.  Unmarried : — ^Young 

men,  15  ;  do.  women,  10  ;  boys,  67  ;  girls,  55. .  . .  . .     236 

Marthinus  Pakkies,  Basuto  : — Men,  57  ;  women,  77.  Unmarried: — 

Young  men,  29;  do.  women,  13 ;  boys,  128  ;  girls,  111  . .  . .     415 

*  Cashuli,  Basuto  : — Men,  37  ;    women,  50.      Unmarried : — Young 

men,  15 ;  do.  women,  24 ;  boys,  65  ;  girls,  80. .  . .  . .     271 

2,175 

Qriquas: — Men  and  wives,  231;  widowers,   10;  unmarried,    127; 

widows,  30;  spinsters,  146  ;  boys,  377  ;  girls,  375        . .  . ,  1,296 

Europeans : — Men,  women,  and  children.     Estimated,  say  900       . .     900 

Total     . .  . .  4,371 

7.  Attention  is  directed  to  Proclamations  No.  112  of  1879  and  No.  81  of  1881,  as  to 

i'urisdiction  of  map^strates  in  East  Griqualand,  more  especially  23rd  Section  of  former. 
'.  have  found  it  desirable  to  adhere,  as  fur  as  possible,  to  colonial  law  in  criminal 
cases ;  and  few  civil  suits,  purely  arising  out  of  native  customs,  have  come  before  m*^. 
In  the  event  of  the  contingency  alluded  to  arising  I  woidd  refer  to  the  bo<.»k  on 
Kafir  Laws  and  Customs  by  Mr.  Dugpiore  and  Mr.  Bro^vnlee,  and  then  consult  a  head- 
man or  other  available  person.  Mr.  Brownlee,  being  on  the  spot  here,  could  be  able 
to  advise  me  also. 

8.  Only  two  such  cases  have,  up  to  this,  occurred.  They  both  had  reference  to 
dowry,  and  originated  in  alleged  acts  of  cruelty  by  the  hubband  towards  tb^ 
wife,  who  returned  to  her  father's  or  guardian's  kriial,  the  latter  then  bringing 
claim  for  return  of  cattle  paid  as  dowry.  As,  however,  the  cruelty  was  not  broujrnt 
home  to  the  husbands,  the  women  wore  informed  that  they  must  return,  and  nothing 
fuillier  has  been  heard  of  the  matter. 

In  tliese  cases,  and  in  many  others  of  this  nature,  I  am  told,  jealousy,  and 
occasionally  witchcraft,  is  the  foundation  for  these  family  disputes. 

9.  Court  of  first  instnnce.  I  liavo,  howevcT,  had  minor  matters  of  local  dispute,  in 
which  headmen  had  advised,  brouglit  before  me  for  settlement. 

All  the  headmen  in  tiii:3  district  are  X)aid  by  Government  from  £24  to  £12  per 
annum.     Tliero  are  no  chiefs. 
10.  Occasionally  fine,  and  iniprisomnent  with  hard  labour. 

Fine  of  cattle.     Imprisonment  witli  hard  labour  without  the  option  of  a  fine. 

Lashes  for  second  or  more  convictions  of  theft  or  assault ;  in    cases  of    serious 
assault,  and  for  rape ;  also  caol  breaking,  if  prisoner  is  recai)tured. 
11-  The  prisoners  nro  guarded  by  ujitivo  coiu^tables,  and  recently,  owing  to  the  large 

proportion  of  Europenns  incarcerated,  a  European  constable  is  employed. 

They  are  engaged  in  quanting,  tree-plantiug,  rejiairing  streets  and  watercourses, 
and  drainage,  and  are  fed  according  to  Kcale  of  rations  fixed  in  Cape  Colony.  They 
are  frequently  vi.sited  by  ministers  of  religion  ;  are  made  to  study  cleanliness  in  porsofl 
and  dress ;  and  may  ruad  paptira,  &o.,  if  8o  disjiosed,  at  times  when  not  at  hard 
labour.  Natives  in  gaol,  howevir,  do  not  take  any  iuterest  in  reading  or  writing, 
and  I  have  not  yet  had  an  a2»plication  fi'oiii  such  a  prisoner,  leading  me  to  think  him 
anxious  to  do  so. 

12.  I  believe  *'  inchest "  to  bo  one  of  the  most  senoiis  crimes  in  the  eye  of  the  native, 

and  for  the  commission  of  this  olTen(;e,  it  is  said,  young  men  have  been  driven  from 
their  kraal.  ()th<T  erimc;^,  fiiudi  as  theft,  assaults,  and  cattle  lifting,  are  verj'  lighilj 
thouglit  of.  A\'lieu  II  native  is  known  to  have  committed  a  crime,  he  is  not  handed 
over  to  justice  by  those  di.sinterested.  The  owner  of  stolen  i)roperty,  or  injureii  party, 
loses  littlo  time  in  coini>laiiiing  of  the  (offence,  if  he  has  not  been  able  to  obtain  pay- 
ment or  restitution  of  the  sttxrlc,  with  sonio  added.  I  think  refugees  woidd  W 
screened,  and,  as  far  asloiidoland  is  concerned,  a  safe  house  is  secured  to  them.  This 
country  being  on  our  immediate  border  facilitates  the  removal  of  stock  and  t^cajw  d 
accused  2)ersons. 

14.  Where  the  stock  can  be  recov(M-ed,  it  is  ordered  to  be  restored,  and  if  the  thief  is 
possessed  of  property,  he  might  be  fined  and  imprisoned  witii  hard  labour. 

15.  There  are  no  chiefs.     The  paid  headmen  do  not  adjudicate  with  my  knowledge. 


•  This  man,  with  uU  his  men  andthdr  familieB  rebelled,  and  ai«  now  out  of  tke  diitiici. 
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Rkpliks  to 
Questions. 


16.  There  are  eight  practitioners  in  the  court  here,  one  an  eiLrolled  attoney  of  tho 
Supreme  Court,  five  enrolled  agents  in  magistrates'  courts,  two  persons,  who 
coutiuually  appear  in  this  court,  but  either  have  no  desire  to  enrol,  or  their  antecedents 
disqualify  them.  They  are  generally  not  employed  in  purely  native  cases,  and,  as 
regards  recovery  of  debts  due  from  natives  to  Europeans,  it  is  said,  looked  upon 
with  suspicion.  I  know  of  only  one  case  where  a  native  has  been  robbed  by 
the  agent  employed  by  him,  and  I  believe  it  will  end  in  this  agent's  trial  for  theft. 

17.  There  are  no  mission  stations  in  my  district,  but  several  places  of  worship  in 
Kokstad.  Very  few  cases  of  immorality  are  brought  to  my  notice.  A  great  deal  of 
license  is  taken,  but  not  more  than,  I  am  informed,  exists  usually  amongst  natives.  It 
seems  that  widows  are  visited,  and  seduction  of  girls  is  not  unknown.  Concealments  of 
births  occur  ;  but  evidence  difficult  to  get,  only  brought  t  light  after  a  period  of  time, 
when  a  marriage  is  contemplated,  and  scandal  arises,  or  when  tho  seducer  fails  to 
pay  for  the  seduction. 

18.  Yes,  occasionally ;  sometimes  gel*  portion  of  crop  sown,  or  monthly  wages  as  leaders 
or  drivers  of  wagons.  When  disputes  arise  I  endeavour  to  ascertain  what  the  original 
agi'eement  was,  and  adhere  to  it. 

19.  Corrugated  iron  and  wooden  buildings  are  most  common,  but  there  are  many 
brick  and  other  buildings  used  as  stores  in  Kokstad.  Every  conceivable  article  may  be 
procured,  and  changes  hands  mostly  for  cash ;  but  mealies  and  hides  are  often 
barted  for  blankets,  pots,  clay,  beads,  &c.  Mealies,  Kafir  com,  potatoes,  forage 
(by  a  few),  hides,  and  horns,  are  the  chief  products. 

20.  This  being  a  large  town,  there  are  numbers  of  natives  employed  in  various  ways 
connected  with  bricklaying,  carpentering,  and  blacksmith's  work,  also  numbers 
employed  as  storeboys,  general  servants,  cart  and  wagon  drivers,  at  wages  ranging 
from  £3  to  10/  a  month. 

21.  I  do  not  know  of  any  such  custom,  but  there  are  natives  who  occasionally  lend 
money  to  one  another,  and  who  lend  cattle  for  transport  purposes  on  payment. 

22.  Yes ;  a  few  cases  on  this  head  have  been  before  me,  mainly  due  to  non-payment 
of  money  for  hire  of  cattle  or  horses. 

23.  From  headmen  on  pass  being  granted  by  me  or  the  chief  magistrate. 

24.  Generally  limited  to  tho  numbers  of  huts  and  wives,  the  area  which  would  bo 
about  an  acre  to  each  hut.  If  the  area  is  found  to  be  insufficient  the  headmen  reports 
to  the  magistrate,  and  if  available  laud  is  adjacent  it  is  granted.  There  are  no  titles 
issued,  but  reserves  for  the  headmen  named  **  location."  This  includes  several  kraals 
apart  from  one  another  at  distances  varying  according  to  locality  and  capabilities  of 
the  country  for  grazing  and  agricultural  purposes. 

25.  The  crop  is  vested  in  the  husband,  but  each  wife  has  her  garden  land. 

26.  I  think  on  emigration  he  looses  his  right  immediately. 

27.  Ploughs  are  much  used,  and  the  woman's  work  diminished  accordingly. 

28.  I  do  not  think  there  is  any  appreciable  tendency  on  the  part  of  natives  here  to 
adopt  European  customs.  They  conform  to  some  of  our  habits,  but  prefer  their  own. 
They  are  very  fond  of  dress,  but  throw  it  off  when  out  of  service  at  their  kraals.  Up 
to  a  certain  point,  they  become,  by  contact  with  Europeans,  smart,  but  do  not  generally 
take  to  our  pursuits,  or  appear  to  understand  our  amusements.  They  make  use  of 
ordinary  cooking  utensils  and  those  who  can  afford  it  have  bullock  wagons.  They 
live  mostly  in  round  huts,  and  do  not  purchase  European  furniture.  Considering  how- 
ever the  great  number  of  Europeans  hero  and  in  the  district,  and  the  number  of  native 
youths  and  men  in  employment,  there  can  be  little  doubt  but  that  our  influence  will 
be  largely  felt  amongst  them,  and  lead  in  time  to  greatly  wean  them  from  supersti- 
tion and  witchcraft. 

29.  I  think  that  tho  colonial  law  properly  administered  will,  in  time,  be  found  most 
suited  to  all ;  at  present  it  is  not  possible,  for  want  of  gaol  accomodation,  supervision 
of  locations,  and  the  prevalence  of  rebellion,  to  carry  out  all  its  provisions.  A  special 
code  may  bo  found  advantageous,  but  it  would  not  be  advisable,  in  my  opinion,  to 
amend  and  alter  standing  customs ;  time  and  constant  intercourse  with  civilised 
people  will  not  fail  to  affect  tho  native.  I  would  endeavour  in  general  to  leave  him 
out  of  legal  enactments  altogether.  He  would  come  for  protection  from  wrong,  and, 
where  an  offender,  treat  liim  as  a  European.  Their  marriage  laws  I  would  not  amend, 
but  endeavour,  as  far  as  possible,  to  discover  the  prevailing  customs  and  adhere  to  it, 
leaving  time  to  alter  them. 

Inheritance  is  so  much  founded  on  their  marriages  that  it  too  should  not  be 
altered,  l)ut  it  is  very  desirable  that  all  magistrates  should  clearly  imderstand  these 
questions  from  the  native  point  of  view,  and  that  printed  copies  of  the  customs  of  the 
various  tribes  should  be  supplied  for  their  guidance. 

There  are  but  few  titles  to  land  under  colonial  law  in  this  district  held  by  natives ; 
and  the  existing  locations,  as  they  become  over-populated,  spread  without  knowledge 
of  Government.  Those  localities  should  be  defined,  and  natives  encouraged  to  live 
in  snuiller  numbers,  being  made  acquainted  that  on  purchase  alone  will  the  land 
become  theirs.  Land  not  now  alienated  should  be,  as  speedily  as  possible,  surveyed, 
and  allotted  to  Euroi^ean  immigrants,  who  could  permit  a  certain  number  of  natives  to 
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reside  on  their  lands  and  thus  x)rooare  labour,  and  tend  in  time  to  disestablish  locations 

of  natives ;  then  as  the  location  area  is  decreased  by  population,  its  inhabitants  have  to 

move  out  to  private  land. 
80.  Yes.  I  have  not  yet  been  asked  to  marry  a  native  couple. 

91.  Kafirs  and  Fingoes  do  intermarry,  but  they  are  not  frequent  here,  from  what 

I  can  glean. 
82.  Spirits  of  all  kinds  are  readily  consumed  by  natives,  when  they  can  get  it. 

Licensed  dealers  can  only  sell  to  natives  on  permit  granted  by  a  magistrate,  but  illicit 

dealing  is  carried  on  wluch  is  disfficult  to  detect,  the  men  not  desirous  of  losing  the 

supply. 

I  do  not  think  the  women  gt  the  opportunity  for  use  of  spirits.   They,  however, 

g^t  intoxicated  at  beer-drinkingand  the  like. 

33.  Native  women  use  red  day  extravagantly ;  and  at  their  kraals,  men  also  oomtinue 
its  use. 

34.  In  this  district  I  do  not  think  any  good  would  ensue  by  concentration  of  trading 
stations  at  the  magistracy,  but  it  is  very  desirable  that  great  discrimination  be 
observed  in  granting  licenses  (for  outl3dng  stores)  to  only  thoroughly  trustworthy 
and  reliable  men,  who  should  enter  into  a  recognisance,  somewhat  similar  to  that 
proscribed  for  sale  of  wines,  &c.,  by  retail. 

35.  In  all  cases  where  Europeans  only  are  concerned,  colonial  law  should  be  observed ; 
where  native  and  Europeans  are  in  conflict,  in  cases  coming  under  my  answer  to 
No.  29, 1  would  consider  the  native  customs,  and  endeavour  to  apply  it ;  but  in 
ordinary  suits  and  questions  arising  amongst  natives  I  would  hold  to  colonial  law 
and  mode  of  procedure ;  my  reasons  being  mainly  to  ensure  uniformity  in 
dealing  with  these  matters,    and  a  conviction  of  the  justice  and  sufficiency  of  the  law. 

36.  No ;  no  such  case  has  as  yet  come  before  me. 

37.  I  cannot  call  such  a  case  to  recollection. 

38.  Have  had  no  means  of  judging  of  the  effect  of  this  arrangement. 

39.  Our  system  appears  somewhat  analagous,  but  I  would  not  recommend  a  more 
extended  plan,  preferring  rather  that  the  magistrates  alone  should  continue  to 
exercise  active  supervision. 

J.  T.  WYLDE,  Besident  Magistrate,  Kokstad. 


By  A.  R.  Welsh,  Esq.,  Resident  Magistrate,  Tsolo,  Griqualand  East. 


QsPLIKt  TO 

BuBSTioirt. 


1.  Ist  October,  1877. 

2.  None. 

3.  1st.  I  was  bom  and  resided  on  the  frontier  till  I  entered  the  Native  Department 
in  1877.  For  many  years  I  took  a  prominent  part  in  the  public  affairs  of  the  districts 
of  Somerset  and  Bedford,  and  represented  them  in  Parliament  for  a  time.  For  twenty 
years  I  held  a  commission  of  the  peace,  and  was  often  called  upon  to  act  as  arbitrator 
between  natives  and  natives  and  Europeans. 

2nd.  Have  presided  over  that  section  of  the  Pondomise  tribe  resident  in  the 
Tsolo  district,  where  native  laws  and  customs  have  constantly  to  be  considered. 

4.  The  (Jovemment  buildings  at  the  Tsolo  llesidency,  with  the  exception  of  the  gaol, 
which  was  a  stone  building,  were  all  of  an  inferior  description ;  but  all  have  been 
destroyed  during  tlio  late  distnrbancos,  and  the  site  of  the  late  Residency  has,  aa  yet, 
not  been  re-occupied. 

6.  There  wa«  a  weekly  mail  to  and  from  the  Colony,  as  also  to  and  from  Kokstad. 

The  nearest  telegraph  office   was  at  Qumbu,   about  fifteen  miles  from  the  Tsolo 
Residency. 

6.  The  approximate  area  of  the  Tsolo  district  is  1,600  (one  thousand  six  hundred) 
square  miles.  No  census  has  been  taken  since  October,  1878.  The  population  then 
was  about  16,000  (fifteen  thousand  souls)  and  has  been  greatly  reduced  in  consequence 
of  the  war.  I  should  estimate  the  population  at  the  present  time  at  above  (8,000) 
eight  thousand. 

The  chief  of  this  section  of  the  Pondomise  tribe  is  Mditshwa,  who  is  undergoing 
imprisonment  for  the  crime  of  sedition. 

7.  The  great  majority  of  cases  that  come  before  me  are  between  natives,  and  are 
dealt  with  in  accordance  with  native  laws  and  customs,  and  imder  the  Regulations  for 
the  Administration  of  the  Territory  of  Griqualand  East  (No.  38  of  '77). 

In  cases  where  I  have  any  doubt  as  to  the  law  or  ctistom,  I  have  sought  for  in- 
formation either  from  the  chief  himself,  reliable  headmen,  or  such  other  persons  as  I 
thought  could  give  me  rdiable  information. 


11. 
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8.  Very  few  cases  of  disputed  inheritance  ever  arise.  When  such  do  arise  they  usually 
have  reference  to  the  property  to  be  divided  between  the  chief  house  and  the  zig£!t 
hand  house,  when  one  of  the  houses  claims  or  appears  to  claim  more  than  its  legitimate 
share.  With  regard  to  dowry  cases,  they  usually  have  reference  to  the  recovery  of 
dowry  where  a  separation  has  taken  place  between  husband  and  wife.  The  parent 
or  guardian  of  a  woman  seldom  or  never  sues  for  dowry,  their  custom  being,  when 
they  wish  to  exact  dowry  from  a  man,  to  detain  ("teleka")  the  woman  until  the 
dowry  is  paid,  and  this  course  is  adopted  from  time  to  time  for  a  number  of  yean 
subsequent  to  marriage. 

9.  Both. 

10.  Fines  or  imprisonment.  For  the  grosser  crimes  of  theft,  rape,  witchcraft,  assault 

with  intent,  lashes  are  administered,  subject  to  the  approval  of  the  chief  magistrate, 
if  exceeding  twelve. 

Prisoners  are  guarded  by  police  constables,  and  are  employed  on  public  works, 
and  fed  on  grain  (maize,  or  millet)  and  occasionally  meal.  At  Tsolo  they  were  not 
visited  by  any  ministers  of  religion. 

12.  Not  at  aU. 

13.  They  do  not  readily  lay  information,  and  only  readily  give  evidence  against  each 
other  when  they  think  it  to  their  interest  to  do  so.  They  frequently  o(»xdQne  ofEences 
against  themselves,  and  do  screen  culprits  escaping  from  the  Colony. 

14.  Restitution  in  stock-thefts  is  still  adhered  to  a  certain  extent,  and  when  a  thief 
or  his  friends  cannot  make  resitution,  ho  is  condemned  to  hard  labour. 

16.  A  decision  given  by  a  chief  is  carried  out  by  his  officers  or  messengers,   if  not 

appealed  against ;  and  if  appealed  against,  but  confirmed,  should  the  appellant  not 
already  have  complied  with  the  decision  of  the  chief,  the  magistrate,  if  he  thinks  fit, 
has  the  decision  enforced.  Instances  of  this  kind  are,  however  rare,  as  the  chief  is 
not  supposed  to  have  any  judicial  authority  when  under  Government. 

16.  There  are  no  licensed  agents  in  this  district.  In  a  few  instances  natives  have 
employed  licensed  agents  from  other  districts  to  appear  for  them. 

17.  To  aU  outward  appearance,  and  from  a  civilised  point  of  view,  it  might  be 
supposed  that  the  natives  of  mission  stations  bear  a  higher  character  than  the  heathen. 
They  dress  in  European  clothing,  attend  divine  service  with  more  or  less  regularity, 
send  their  children  to  school,  pay  great  deference  outwardly  to  the  missionary,  and 
pride  themselves  upon  being  called  Christians ;  but  it  is  a  melancholy  fact  that 
mission  stations,  as  a  rule,  and  I  do  not  know  that  those  in  this  district  are  an  excep- 
tion, are  but  beds  of  iniquity.  It  is  difficult  to  assign  a  cause  for  this,  but  I  am  of 
opinion  that,  in  the  first  place,  the  rule  that  obtains  at  all  mission  stations  in  restricting 
a  native  man  to  one  wife,  a  rule  which  is  contrary  to  all  his  previous  life,  and  con- 
trary to  all  his  instincts  and  traditions,  may  be  looked  upon  as  one  of  the  causes  ; 
anoiber  cause  is,  I  think,  that  mission  stations,  at  any  rate  in  the  Transkei,  are  a 
species  of  **  cities  of  refuge  "  for  men,  and,  in  some  cases,  women,  who  have  com- 
mitted crimes,  and  are,  as  it  were,  outlaws  of  heathen  society.  The  mission  station 
people  form  a  distinct  class,  and  are  looked  upon  with  contempt  by  the  red  heathen. 

18.  Natives  do  employ  each  other  as  servants  occasionally,  but  no  regular  contract 
as  to  wages  is  entered  into.  The  practice  usually  is  for  the  employer  to  make  the 
employed  a  present  from  time  to  tioie.  No  cases  arising  from  these  engagements 
have  ever  been  brought  into  my  court. 

19.  The  buildings  on  trading  stations  are  generally  of  an  inferior  description,  and 
the  goods  chiefly  sold  consist  of  Kafir  truck,  such  as  beads,  blankets,  red  ochre,  slop 
clothing,  inferior  saddlery,  hoes,  and  ploughs.  The  trade  is  generally  cash  or  barter  ; 
credit  is  given  where  the  parties  are  well  known  to  the  trader.  The  natives  generally 
raise,  as  produce  ,  maize,  millet,  and  tobacco,  all  of  a  very  superior  description. 

20.  Not  in  this  district. 

21.  I  am  not  aware  of  any  such  in  this  district. 

22.  No. 

23.  From  the  magistrate,  or  from  the  chief  or  headman  subject  to  the  approval  of 
the  magistrate. 

24.  Land  is  not  limited,  but  when  a  man  wants  a  garden  he  applies  as  above  (23). 

25.  Every  married  man  is  entitled  to  a  garden.  It  often  happens  ttiat  he  has  a 
mother,  a  grandmother,  or  widow  living  with  him,  who  also  is  entitled  to  gardens. 
These  gardens  jointly  and  severally  belong  to  the  kraal  or  family. 

26.  Immediately  he  leaves  the  district  with  his  family  and  stock,  his  right  ceases. 

27.  Ploughs  have  been  very  largely  used  in  this*  district,  and  their  introduction  has 
very  materially  lessened  the  work  devolving  on  women;  but  in  the  present  impoverished 
state  of  the  people  caused  by  the  rebellion,  the  hoe  wHl  have  to  be  again  resorted  to. 

28.  Not  amongst  the  Pondomiae.  Amongst  the  Fingoes  there  is  a  tendency  to  the 
adoption  of  European  custom  in  marriage,  dress,  utensils,  religion,  education,  burial. 
These  people,  however,  are  mostly  emigrants  from  the  Colony. 

29.  Ordinary  colonial  law  in  its  entirety  is  not  applicable,  because  too  advanced  for  a 
barbarous  or  semi-barbarous  people.  I  think  a  special  code  of  laws  in  accordance 
with  native  laws  and  customs,  and  in  accordance  with  hxmianity  and  justice,  should 
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reside  on  their  lands  and  thus  procure  labour,  and  tend  in  time  to  disestablish  locations 

of  natives ;  then  as  the  location  area  is  decreased  by  population,  its  inhabitants  have  to 

move  out  to  private  land. 
80.  Yes.  I  have  not  yet  been  asked  to  marry  a  native  couple. 

91.  Kafirs  and  Fingoes  do  intermarry,  but  they  are  not  frequent  here,  from  what 

I  can  glean. 
S2.  Spirits  of  all  kinds  are  readily  consumed  by  natives,   when  they  can  get  it. 

Licensed  dealers  can  only  sell  to  natives  on  permit  granted  by  a  mag^istrate,  but  illicit 

dealing  is  carried  on  wluch  is  disfficult  to  detect,  the  men  not  desirous  of  losing  the 

supply. 

I  do  not  think  the  women  gt  the  opportunity  for  use  of  spirits.   They,  however, 

g^t  intoxicated  at  beer-drinkingand  the  like. 

33.  Native  women  use  red  day  extravagantly ;  and  at  their  kraals,  men  also  comtinue 
its  use. 

34.  In  this  district  I  do  not  think  any  good  would  ensue  by  concentration  of  trading 
stations  at  the  magistracy,  but  it  is  very  desirable  that  great  discrimination  be 
observed  in  granting  licenses  (for  outl3dng  stores)  to  only  thoroughly  trustworthy 
and  reliable  men,  who  should  enter  into  a  recognisance,  somewhat  similar  to  that 
proscribed  for  sale  of  wines,  &c.,  by  retail. 

35.  In  all  cases  where  Europeans  only  are  concerned,  colonial  law  should  be  observed ; 
where  native  and  Europeans  are  in  conflict,  in  cases  coming  under  my  answer  to 
No.  29, 1  would  consider  the  native  customs,  and  endeavour  to  apply  it ;  but  in 
•ordinary  suits  and  questions  arising  amongst  natives  I  would  hold  to  colonial  law 
and  mode  of  procedure ;  my  reasons  being  mainly  to  ensure  uniformity  in 
dealing  with  these  matters,    and  a  conviction  of  the  justice  and  sufficiency  of  the  law. 

36.  No ;  no  such  case  has  as  yet  come  before  me. 

37.  I  cannot  call  such  a  case  to  recollection. 

38.  Have  had  no  means  of  judging  of  the  effect  of  this  arrangement. 

39.  Our  system  appears  somewhat  analagous,  but  I  would  not  recommend  a  more 
extended  plan,  preferring  rather  that  the  magistrates  alone  should  continue  to 
exercise  active  supervision. 

J.  T.  WYLDE,  Besident  Magistrate,  Kokstad. 


By  A.  R.  Welsh,  Esq.,  Resident  Magistrate,  Tsolo,  Griqualand  East. 


Qbpuks  to 
BuBSTioirt. 


L  Ist  October,  1877. 

2.  None. 

3.  1st.  I  was  bom  and  resided  on  the  frontier  till  I  entered  the  Native  Department 
in  1877.  For  many  years  I  took  a  promiuout  part  in  the  public  affairs  of  the  districts 
of  Somerset  and  Bedford,  and  represented  them  in  Parliament  for  a  time.  For  twenty 
years  I  held  a  commission  of  the  peace,  and  was  often  called  upon  to  act  as  arbitrator 
between  natives  and  natives  and  Europeans. 

2nd.  Have  presided  over  that  section  of  the  Pondomise  tribe  resident  in  the 
Tsolo  district,  where  native  laws  and  customs  have  constantly  to  be  considered. 

4.  The  Government  buildings  at  the  Tsolo  llcsidency,  with  the  exception  of  the  gaol, 
which  was  a  stone  building,  were  all  of  an  inferior  description ;  but  all  have  been 
destroyed  during  tlio  late  distoirbancos,  and  the  site  of  the  late  Residency  has,  as  yet, 
not  been  re-occupied. 

6.  There  was  a  weekly  mail  to  and  from  the  Colony,  as  also  to  and  from  Kokstad. 

The  nearest  telegraph  office   was  at  Qumbu,   about  fifteen  miles  from  the  Tsolo 
Residency. 

6.  The  approximate  area  of  the  Tsolo  district  is  1,600  (one  thousand  six  hundred) 
square  miles.  No  census  has  been  taken  since  October,  1878.  The  population  then 
was  about  16,000  (fifteen  thousand  souls)  and  has  been  greatly  reduced  in  consequence 
of  the  war.  I  should  estimate  the  population  at  the  present  time  at  above  (8,000) 
eight  thousand. 

The  chief  of  this  section  of  the  Pondomise  tribe  is  Mditshwa,  who  is  undergoing 
imprisonment  for  the  crime  of  sedition. 

7.  The  great  majority  of  cases  that  come  before  me  are  between  natives,  and  are 
dealt  with  in  accordance  with  native  laws  and  customs,  and  imder  the  Regulations  for 
the  Administration  of  the  Territory  of  Griqualand  East  (No.  38  of  '77). 

In  cases  where  I  have  any  doubt  as  to  the  law  or  custom,  I  have  sought  for  in- 
formation either  from  the  chief  himself,  reliable  headmen,  or  such  other  persons  as  I 
thought  could  give  me  rdiable  information. 
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8.  Very  few  cases  of  disputed  inheritance  ever  arise.  When  such  do  arise  they  uouallv 
have  reference  to  the  property  to  be  divided  between  the  chief  house  and  the  zi^bd 
hand  house,  when  one  of  the  houses  claims  or  appears  to  claim  more  than  its  legitimate 
share.  With  regard  to  dowry  cases,  they  usually  have  reference  to  the  recovery  of 
dowry  where  a  separation  has  taken  place  between  husband  and  wife.  The  parent 
or  guardian  of  a  woman  seldom  or  never  sues  for  dowry,  their  custom  being,  when 
they  wish  to  exact  dowry  from  a  man,  to  detain  (**teleka")  the  woman  until  the 
dowry  is  paid,  and  this  course  is  adopted  from  time  to  time  for  a  number  of  yean 
subsequent  to  marriage. 

9.  Both. 

10.  Fines  or  imprisonment.  For  the  grosser  crimes  of  theft,  rape,  witchcraft,  assault 
with  intent,  lashes  are  administered,  subject  to  the  approval  of  the  chief  magistrate, 
if  exceeding  twelve. 

11.  Prisoners  are  guarded  by  police  constables,  and  are  employed  on  public  works, 
and  fed  on  grain  (maize,  or  millet)  and  occasionally  meal.  At  Tsolo  they  were  not 
visited  by  any  ministers  of  religion. 

12.  Not  at  aU. 

13.  They  do  not  readily  lay  information,  and  only  readily  give  evidence  against  each 
other  when  they  think  it  to  their  interest  to  do  so.  They  frequently  o(»xdone  ofEences 
against  themselves,  and  do  screen  culprits  escaping  from  the  Colony. 

14.  Bestitution  in  stock-thefts  is  still  adhered  to  a  certain  extent,  and  when  a  thief 
or  his  friends  cannot  make  resitution,  ho  is  condemned  to  hard  labour. 

16.  A  decision  given  by  a  chief  is  carried  out  by  his  officers  or  messengers,   if  not 

appealed  against ;  and  if  appealed  against,  but  confirmed,  should  the  appellant  not 
already  have  complied  with  the  decision  of  the  chief,  the  magistrate,  if  he  thinks  fit, 
has  the  decision  enforced.  Instances  of  this  kind  are,  however  rare,  as  the  chief  is 
not  supposed  to  have  any  judicial  authority  when  under  Government. 

16.  There  are  no  licensed  agents  in  this  district.  In  a  few  instances  natives  have 
employed  licensed  agents  from  other  districts  to  appear  for  them. 

17.  To  all  outward  appearance,  and  from  a  civilised  point  of  view,  it  might  be 
supposed  that  the  natives  of  mission  stations  bear  a  higher  character  than  the  heathen. 
They  dress  in  European  clothing,  attend  divine  service  with  more  or  less  regularity, 
send  their  children  to  school,  pay  great  deference  outwardly  to  the  missionary,  and 
pride  themselves  upon  being  called  Christians ;  but  it  is  a  melancholy  fact  that 
mission  stations,  as  a  rule,  and  1  do  not  know  that  those  in  this  district  are  an  excep- 
tion, are  but  beds  of  iniquity.  It  is  difficult  to  assign  a  cause  for  this,  but  I  am  of 
opinion  that,  in  the  first  place,  the  rule  that  obtains  at  all  mission  stations  in  restricting 
a  native  man  to  one  wife,  a  rule  which  is  contrary  to  all  his  previous  life,  and  con- 
trary to  all  his  instincts  and  traditions,  may  be  looked  upon  as  one  of  the  causes ; 
another  cause  is,  I  think,  that  mission  stations,  at  any  rate  in  the  Transkei,  are  a 
species  of  **  cities  of  refuge  "  for  men,  and,  in  some  cases,  women,  who  have  com- 
mitted crimes,  and  are,  as  it  were,  outlaws  of  heathen  society.  The  mission  station 
people  form  a  distinct  class,  and  are  looked  upon  with  contempt  by  the  red  heathen. 

18.  Natives  do  employ  each  other  as  servants  occasionally,  but  no  regular  contract 
as  to  wages  is  entered  into.  The  practice  usually  is  for  the  employer  to  make  the 
employed  a  present  from  time  to  time.  No  cases  arising  from  these  engagements 
have  ever  been  brought  into  my  court. 

19.  The  buildings  ou  trading  stations  are  generally  of  an  inferior  description,  and 
the  goods  chiefly  sold  consist  of  Kafir  truck,  such  as  beads,  blankets,  red  ochre,  slop 
clothing,  inferior  saddlery,  hoes,  and  ploughs.  The  trade  is  generally  cash  or  barter  ; 
credit  is  given  where  the  parties  are  well  known  to  the  trader.  The  natives  generally 
raisi0,  as  produce  ,  maize,  millet,  and  tobacco,  all  of  a  very  superior  description. 

20.  Not  in  this  district. 

.21.  I  am  not  aware  of  any  such  in  this  district. 

22.  No. 

23.  From  the  magistrate,  or  from  the  chief  or  headman  subject  to  the  approval  of 
the  magistrate. 

24.  Land  is  not  limited,  but  when  a  man  wants  a  garden  he  applies  as  above  (23). 

25.  Every  married  man  is  entitled  to  a  garden.  It  often  happens  that  he  has  a 
mother,  a  grandmother,  or  widow  living  with  him,  who  also  is  entitled  to  gardens. 
These  gardens  jointly  and  severally  belong  to  the  kraal  or  family. 

26.  Immediately  he  leaves  the  district  with  his  family  and  stock,  his  right  ceases. 

27.  Ploughs  have  been  very  largely  used  in  this- district,  and  their  introduction  has 
very  materially  lessened  the  work  devolving  on  women ;  but  in  the  present  impoverished 
state  of  the  people  caused  by  the  rebellion,  the  hoe  will  have  to  be  again  resorted  to. 

28.  Not  amongst  the  Pondomise.  Amongst  the  Fingoes  there  is  a  tendency  to  the 
adoption  of  European  custom  in  marriage,  dress,  utensils,  religion,  education,  burial. 
These  people,  however,  are  mostly  emigrants  from  the  Colony. 

29.  Ordinary  colonial  law  in  its  entirety  is  not  applicable,  because  too  advanced  for  a 
barbarous  or  semi-barbarous  people.  I  think  a  special  code  of  laws  in  accordance 
with  native  laws  and  customs,  and  in  accordance  with  himianity  and  justice,  should 
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be  adopted.     (See  my  answer  to  questions  on  marriage  laws,  inheritance,  and  land 

tenure.) 
30.  Yes ;  but  my  services  have  never  been  called  for  in  that  capacity. 

81.  Not  very  frequent,  but  a  number  of  intermarriges  have  taken  place  between  Pon- 

domise  and  Pondos.     The  colonial  Fingoes  generally  marry    among    themselves, 

either  in  this  district,  or  among  their  own  class  in  the  Transkei  Proper. 
32.  No,  but  Kafir  beer  is,  and  at  these  beer-drinks  squabbles  ensue,   and  immoral 

practices  are  indulged  in. 
38.  It  is  not,  and  it  is  a  question  whether  it  is  advisable  to  forbid  its  use.     Medical 

men  hold  that  anointing  the  body  is  essential  to  the  health  of  a  native,  and  the  use  of 

red  clay  is  one  form  of  anointment. 

84.  Tes,  providing  the  site  be  suitable,  and  I  would  strongly  recommend  that  all  seats 
of  magistracy  should  be  so  selected  that  villages  could  be  laid  out,  the  erven  being 
sufficiently  large  to  encourage  Europeans  to  settle  in  the  villages,  and  thus  forming  a 
European  community  who  could  rally  on  the  Residency  for  mutual  protection  in  cases 
of  emer&^ncy.  The  traders  would  thus  be  better  imder  control,  and  the  iUict  traffic 
in  brandy  and  gun-running  would  be  more  readily  detected.  Usually  Europeans 
resident  amongst  natives  in  isolated  situations  become  demoralised,  hence  the  necessity 
for  their  bein^  more  immediately  under  the  influence  of  the  magistrate  and  missionary, 

85.  Yes ;  I  think  that  Europeans  should  be  imder  this  code  of  laws  to  a  certain 
extent.  For  instance,  where  a  native  sues  a  European,  the  European  should  have  the 
benefit  of  colonial  law,  in  as  far  as  such  law  may  be  applicable  to  the  case  before  the 
court ;  and  vice  versd  where  a  European  sues  a  native. 

Where,  however,  one  European  sues  another,  then  I  should  hold  that  the  case  be 
decided  entirely  in  accordance  with  colonial  law.  My  reasons  are  the  following  amongst 
others : — ^Europeans  resident  amongst  natives  are  very  apt  to  adopt  native  habits  and 
customs,  in  other  words  sink  to  the  level  of  the  heathen  native.  To  counteract  this 
in  a  measure,  I  would  make  the  European  subject  to  colonial  law,  so  that  he  may 
feel  that,  though  beyond  the  limits  and  restraints  of  the  Colony  proper,  he  is  stiU 
amenable  to  its  laws.  A^ain,  when  a  native  is  defendant,  I  would,  if  possible,  give 
him  the  benefit  of  his  own  laws  and  customs  as  he  imderstands  them,  and  a  judgment 
based  thereon  will  always  afford  more  satisfaction  to  him,  even  if  adverse,  than  one 
based  upon  a  law  of  which  he  never  heard  and  is  totally  ignorant  of. 

86.  Native  doctors  do  occasionally  sue  for  payment  in  my  court.  In  deciding  ques- 
tions of  this  kind,  where  I  am  satisfied  that  a  doctor  was  hona  fide  employed  as 
such,  I  have  awarded  the  doctor  what  I  considered  a  reasonable  remuneration  for  his 
services,  on  the  principle  that  if  one  man  employs  another  to  do  a  certain  thing,  the 
man  so  employed  is  entitled  to  reasonable  remuneration  for  his  services,  although 
according  to  native  law  the  rule  is  **  no  cure  no  pay." 

87.  I  have  had  such  cases,  and  when  the  evidence  has  gone  to  show  that  the  witch- 
doctor did  make  use  of  his  charms  and  incantations,  in  other  words  did  '*  smell  out  " 
the  complainant,  the  witchdoctor  has  been  pimished  by  a  fine  and  corporal  punishment. 

88  &  39.  I  am  not  in  a  position  to  give  an  opinion  as  to  the  working  of  the  system  mentioned 
in  the  Tambookie  locations.  I  have,  however,  given  some  attention  to  the  matter  of 
locations,  and  would  recommend  that  each  district  should  be  surveyed  into  seven  or 
eight  wards,  each  ward  to  be  under  a  headman  appointed  by  Government  and  respon- 
sible to  the  magistrate  for  the  good  management  of  his  ward.  The  headman,  if  found 
efficient,  would  be  selected  as  a  juryman  or  assessor,  should  the  system  of  juries  or 
assessors  be  introduced.  The  division  of  the  district  into  wards  would  be  on  the  same 
principle  as  obtains  in  the  Colony  for  divisional  coimcil  purposes,  and  by  having  the 
^^G?3Si/Ward  surveyed  and  properly  beaconed  off,  many  land  disputes  would  be  avoided  ;  and 
generally  under  some  such  plan  as  above  suggested  I  think  a  district  could  and  would 
be  much  more  satisfactorily  and  efficiently  managed  than  at  present  where  there  is  no 
uniform  system. 

A.  E.  WELSH,  Eesident  Magistrate. 
Eesident  Magistrate's  Office,  Tsolo,  October,  1881. 


By  W.  Brownlee,  Esq.,  ftesident  Magistrate,  Qumbu,  Griqualand  East. 


Bbplieb  to 

QUB8TI05S. 


1.  My  appointment  to  the  office  I  at  present  hold  is  dated  1st  July,  1881. 

2.  Before  being  appointed  to  this  place,  I  was  first  Clerk  to  the  Chief  Magistrate)  of 
Eingoland,  and  then  Clerk  to  the  Chief  Magistrate  of  the  Transkei ;  and  for  three 
months  previous  to  coming  here,  I  was  Acting  Mag^trate  of  the  'Tsomo  district  in 
Pingoland. 

3.  The  means  I  have  had  of  acquainting  myself  with  native  laws  and  customs,  both 
before  and  after  my  appointment,  are   a  knowledge  of  the  native  language  and  a 
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residence  among  the  natives,  during  which  their  laws  and  customs  have  come  under 
my  observation. 

4.  There  are  at  present  no  buildings  at  this  place,  all  public  offices  and  other 
houses  here  having  been  destroyed  during  the  late  rebellion. 

5.  I  have  had  a  Httle  experience  in  postal  matters,  having  had  charge  of  the  post- 
office  at  Nquamakwe,  Fingoland.     I  have  no  telegraphic  facilities. 

6.  This  district  is  about  fourteen  miles  wide,  by  about  fifty  in  length,  and  at  present 
there  are  about  7,000  inhabitants.  There  are  no  chiefs  in  the  district,  Umhlonhlo 
the  late  chief  of  the  Pondomiso,  being  a  fugitive.  The  greater  part  of  the  jpopula- 
tion  consists  of  Fondomise.  There  are  also  a  large  number  of  !Fingoes,  ana  a  few 
Basutos  in  the  district. 

7.  In  all  criminal  cases  colonial  law  is  administered.  In  civil  cases,  where  there  is 
a  recognised  native  law  or  custom  applicable,  it  is  administered.  In  any  case  where 
I  am  not  acquainted  with  the  applicable  law  or  custom,  a  kind  of  board  or  jury  of 
respectable  natives  is  called  and  their  opinion  is  obtained. 

8.  The  cases  of  disputed  inheritance  are  generally  those  in  which  the  son  of  a  man 
by  one  wife  appropriates  property  which  should  belong  to  the  son  of  another  wife 
of  the  same  man.  As  regards  dowry  cases,  they  are  of  two  kinds,  those  in  which  a 
woman  leaves  her  husband,  and  a  restitution  of  the  dowry  is  demanded  by  the 
deserted  husband  and  those  in  which  a  man  has  not  paid  the  full  dowry  for  his  wife, 
and  in  which  the  father  or  guardian  of  the  woman  cl^ms  the  full  payment. 

9.  This  is  a  court  of  first  instance. 

10.  The  punishments  usually  inflicted  are  fine  and  imprisonment.  Lashes  are 
inflicted  in  cases  of  rape,  culpable  homicide,  serious  assaults,  and  for  the  repeated 
occurrence  of  minor  offences. 

11.  Prisoners  sentenced  to  hard  labour  are  guarded  by  the  police  constables  in  this 
establishment.  They  are  employed  in  repairing  roads  in  the  vicinity  of  the  Residency. 
They  receive  food  according  to  a  scale  of  rations  laid  down  by  the  Gfovemment.  Since 
my  appointment  here,  no  minister  of  religion  has  visited  the  prisoners  at  this  place, 
but  full  liberty  would  be  allowed  them  did  they  wish  to  do  so,  and  every  assistance 
would  be  rendered  them  in  any  efforts  they  might  make  for  the  moral  improvement 
of  the  prisoners. 

12.  Natives  do  not  incur  any  odium  amongst  each  other  when  they  have  been  found 
guilty  of  any  crimes,  except  perhaps  in  cases  of  incest. 

13.  Natives  do  not,  as  a  rule,  readily  lay  information  or  give  evidence  against  each, 
other.  They  do  not  screen  offenders  against  themselves  unless  bribed ;  but  they 
would  screen  those  escaping  from  the  Colony. 

14.  In  stock-thefts,  the  thief  is  made  to  restore  the  property  stolen,  or  to  make  it 
good ;  should  he  not  be  able  to  do  so  he  generally  applies  to  his  friends,  who  help  him. 

15.  In  this  district  aU  cases  are  brought,  in  the  first  instance,  to  the  magistrate's 
office,  hence  he  has  no  appeals  to  decide. 

16.  There  are  no  agents  practising  in  this  court. 

The  native  idea  of  an  agent  is  rather  a  peculiar  one.    They  look  upon  him  as  a 
"  pervorter"  their  term  for  an  agent — **  gqweta'* — expressing  as  much. 

17.  As  a  whole,  I  cannot  say  that  the  natives  of  mission  stations  in  this  district  bear 
a  higher  character  than  the  heathen.  This  will  be  borne  out  by  the  fact  that  the 
people  on  the  mission  stations  here,  with  very  few  exceptions,  joined  in  the  late 
rebellion. 

18.  Natives  do  employ  each  other  as  servants,  the  servants  being  usually  paid  in 
stock.  Cases  arising  out  of  these  engagements  are  very  rare,  and  are  settled  upon  the 
terms  of  the  agreement  entered  into. 

19.  The  buildings  put  up  on  trading  stations  are  of  a  very  miscellaneous  descrip- 
tion, some  being  built  of  stone  or  brick,  others  of  corrugated  iron,  while  very 
frequ3ntly  they  are  put  up  with  sticks  and  mud  8wid  thatched  with  grass.  The  class 
of  goods  sold  is,  blankets,  clothing,  ploughs,  red  clay,  and  a  littie  su^ar  and  coffee. 
These  goods  are  sold  for  cash,  in  barter,  and,  in  some  instances,  on  credit. 

The  main  products    raised  by  the  natives  are  grain,  wool,  hides  and  horns, 
and  tobacco. 

20.  There  are  no  natives  in  this  district  engaged  in  trading.  There  are  a  few  carriers^ 
and  one  mechanic — carpenter — who  is  working  on  his  own  accoimt. 

21.  I  do  know  of  natives  who  lend  money  to  others  at  interest;  but  of  none  who 
hire  stock  to  others  at  a  rental. 

22.  I  have  not  known  of  any  cases  arising  out  of  the  foregoing  coming  into  a  court. 

23.  New  residents  in  this  district  receive  sites  for  kraals  and  garden  ground  on  an 
application  to  this  office. 

24.  Their  garden  ground  is  limited.  When  more  is  wanted,  they  get  it  on  applica- 
tion to  the  office. 

25.  Each  head  of  a  family  has  his  own  piece  of  garden  groimd,  and  should  he  have 
more  than  one  wife,  he  has  a  garden  for  each  wife. 

26.  An  owner  of  lands  can  retain  his  rig^ht  to  garden  lands  as  long  as  he  remains  in 
the  district ;  should  he  emigrate,  his  rignt  to  them  ceases. 
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27.  Ploughs  are  in  common  use,  and  their  introduction  has,  to  a  great  extent,  lessened 
the  work  deyolving  upon  women. 

28.  There  is  a  growing  tendency  on  the  part  of  the  natives  in  this  district  to  ado]jt 
European  customs  in  marriage,  dress,  houses,  furniture,  vehicles,  food,  utensilS) 
religion,  and  education ;  there  is  also  a  very  slight  tendency  in  this  direction,  aa 
regards  reading  and  language,  but  none  as  regards  amusements,  festivities,  and 
burial.  As  illustrative  of  this  tendency  to  adopt  these  European  customs,  I  may  stable 
it  is  very  common  for  natives  to  be  married  according  to  the  Christian  rite,  and  on  thee© 
occasions,  they  all  endeavour  to  excel  each  other  in  the  gaiety  of  their  attire.  Thexre 
have  also  been  cases  in  which  natives  have  been  married  by  special  license. 

Many  natives  have  built  themselves  good  substanticd  houses,  and  have  fitt^^ 
them  up  with  comfortable  furniture,  beds,  tables,  &c.,  and  use  good  crockery ;  marm^j 
ol  them  are  also  professing  Christians,  and  have  sent  their  children  to  school.  Sonzm.  * 
of  them  take  in  newspapers ;  many  of  them  are  sufficiently  educated  to  be  employe  ^ 
as  teachers;  and  a  few  nave  received  employment  imder  GK)vermnent  as  dorks  aim.  ^ 
interpreters. 
;  29.  1  think  that  the  natives  in  this  district  should  be  governed  by  a  special  code 

.  laws,  adopting  such  native  laws  and  customs  as  are  in  accordance  with  humanity  an 
justice ;   this  code, with  the  exception  of  the  '*  spoor  law,"  to  apply  to  Europeans, 
well  as  to  natives. 

The  native  customs  should  be  adopted  as  far  as  marriage  and  inheritance 
.  jqpncerned,  as  they  are  well  understood  by  the  natives,  and  are,  in  the  main,  just. 

With  regard  to  land  tenure,  some  law  should  be  adopted  which  would  enabl 
each  man  in  the  district  to  have  some  personal  right  to  the  land,  and  thus  give  ^'~ 
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an  interest  in  the  district.  Each  man  should  have  garden  ground  and  a  site  on  whicf  ■ 
to  build  allotted  to  him,  and  for  which  he  should  receive  some  sort  of  title  ;  and  he  shoidciS 
have  the  right  of  commonage  in  the  location  in  which  his  allotment  may  be  situated^  . 

30.  I  am  a  marriage  officer.     My  services  as  such  have  not  been  applied  for. 

81.  Marriages  among  the  various  tribes  are  frequent.     Kafirs  ana  Fingoes  do  inte^    — 

many;  but  I  am  unable  to  specify  more  particularly  the  intermarriages  betweei 
these  two  tribes. 

92.  The  use  of  brandy  is  not  common  amongst  the  men  and  women  in  this  district. 

83.  The  use  of  red  day  is  not  diminishing. 

84.  I  do  not  think  it  advisiable  that  trading  stations  should  be  concentrated  at  th< 
seat  of  magistracy.  The  only  object  to  be  gained  by  this  would  be  that  the 
Europeans  would  oe  in  a  better  position  to  defend  themselves  in  case  of  an  outbreak 
than  if  they  were  scattered  over  the  whole  district.  In  my  opinion,  trading  stationi 
are  great  dvilisers  in  a  district  occupied  by  undvilised  natives.  It  is  there  that  e 
native  sees  and  learns  the  use  of  articles  which  he  had  never  seen  before  ;  and 


all  these  shops  brought  to  one  centre,  those  people  who  lived  on  the  outskirts  of  the 
district  would  seldom  or  never  visit  them,  and  w«uld  thus  be  beyond  the  influenot — as 
of  one  of  the  dvilising  agents,  which  would  otherwise  be  brought  to  bear  upon  thei 
Besides  this,  the  population  is  not  suffidently  numerous  at  any  one  point  to  su] 
port  a  number  of  shops,  and  thus  many  men  would  resort  to  illicit  dealing  so  as  to  ~ 
able  to  make  a  living,  or  else  the  traders  would  so  under-sell   each  other   that 
gradually  they  would  find  no  profit  in  trading,  and  would  soon  be  obliged  to  sell  oul 
and  leave  the  trade  to  be  done  by  one  or  two  men,  who  would  then  be  able  to  charge 

S'ces  as  exorbitant  as  they  pleased ;  and  thus  even  the  plan  for  the  defence  of  the 
trict  would  be  frustrated. 
85.  Should  a  code  of  laws  be  passed  and  promulgated  for  the  government  of  the 

native  territories,  I  consider  that  the  Europeans  resident  in  those  territories  should  be 
under  them,  with  the  exception  of  the  **  spoor  law."  My  reason  for  this  opinion  is 
that  natives  are  very  quick  at  noticing  any  difference  between  the  manner  in  which 
they  are  treated  cmd  that  in  which  Europeans  are  treated,  and  I  think  it  would  tend 
greatly  to  increase  their  confidence  in  the  Government  if  they  were^  to  find  that  no 
distinction  was  made  between  Europeans  and  themselves  by  the  CKyvemment. 

36.  Native  doctors  do  sometimes  sue  for  the  payment  of  their  services.  Dedaions  in 
these  cases  are  given  in  accordance  with  the  native  law. 

37.  Persons  who  have  been  accused  of  witchcraft  do  sometimes  bring  complaints  to 
court.  Such  cases  are  dealt  with  according  to  Sections  14  and  15  of  Proclamation 
No.  112  of  1879. 

38.  I  have  had  no  opportunity  of  watching  the  progress  of  those  natives  to  whom 
farms  have  been  granted  in  the  Tambookie  Location  and  in  Ibnigrant  Tembuland. 

39.  I  am  not  acquainted  with  the  system  in  the  Tambookie  Location  referred  to, 
but  I  think  a  system  something  similtirly,  such  as  the  one  in  operation  in  Fingoland, 
would  bo  beneficial,  because  in  each  location  there  would  be  an  officer  responsible 
to  the  magistrate,  who  would  bo  able  to  keep  the  magistrate  informed  as  to  the  state 
of  the  location,  and  through  whom  the  magistrate  might  make  any  communication 
he  might  have  to  make  to  the  people  of  the  h)cation. 

W.  BBOWNLEE,  Besident  Magistrate. 
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Appmnz  D.— Bxruis  st  w.  b.  o.  BLxvsn^  ttaxm  nsn^  iin  omvALuro.      ,SS9 
W.B.  6.  BlenkJos,  Resident  Haglstrate,  Mount  rrar«i;Biist  G^iiaalffid* 

1.  Mrd  April,  1880.  '    ... , .    ""' 

t.  Entered  Oolonial  CHril  Service  on  the  iih  Juiie,  lS7t-    Bkr9  IwM,  ^ttunu  and 

nameroiis  appointments.  Have  boon  stationed  on  thq  'lAwders  at  t^Qiplcmy  for 
about  Beren  j'oan.  ■■■    ' 

t.  E^>ent  oeren  montKs  betweon  Kei  and  TTnmiakulu  in  187G-77,  when  I  had  many 

Of^wrtanities  of  a^uaiating  mysoU  vith  native  lawe  and,  <;ufitoms ;  then  wm 
ebraoned  at  Queen's  Town  Eor  aoariy  two  years,  and  at  East  Loaifoa  for  »  lifeo  period. 
J^i  tboes  plaoee  I  had  many  more  opportunities.  Since  my  appointment  liore,  in 
tr&Telling  about  the  district  and  deciding  cases  in  and  out  of  court,  T  DSTo  nbtained 
•Omo  knowledge  of  natiye  laws  and  customs. 

I.  Ooortroom,  27  i  18  ft. ;  office,  18  x  15  ;  three  amall  rooms  atiached;   old  tele- 

nipll  office  with  quarters  for  telegraphist ;  residence  for  resident  magistrate,  two 
Tge  Kafir  bnta  with  a  smaller  one,  oil  joined  by  passages.  All  th^  btiildingn  of 
wmttle  and  daab,  andina  very  tumble-dowu  state  and  beyond  repair.  Telegraph 
office  and  quarters  for  telegraphist  abandoned  and  given  over  to  p^spners  and 
CoiutableB.     M'o  other  buildings  within  quarter  of  a  mile  of  seat  of  magistracy.     No 

r,  Now  public  offices  aud  a  goal  being  built — aubatantial  buildings.  Have  asked 
authori^  to  bnild  police  quarters  and  residence  for  resident  magiritrat^  at 
Gwvemment  e^ense.  In  my  opinion,  the  Oovemment  should  provideits  officials  with 
"quarters."  Here  no  title  can  be  obtained  to  land,  hence  anyone  building  such  for 
himself  muat,  should  he  leave,  be  at  the  men^y  of  bis  successor,  who  may  offer  liim 
any  ridiculous  price  for  the  building,  which  must  of  necessity  be  accepted. 

On  line  of  postal  communication  between  Kokstad  and  Natal  and  Capo  Colony — ■ 
one  {Kut  a  week  np  and  down.  Telegraph  station  hero  on  line  between  Gape 
Colony  and  Natal. 

Area,  say  50  X  20  miles;  population,  say  6,0QO||;'       j,  '  "^,      " 

Chiefs : — Makaula  and  brothers  ^Dabula,  ^KO,  ^lil^it,  ftp.)j  KointhelciHha, 
Bacas  under  them  ;  Siudansinda  and  Mtengwane,  Hlubis  UBd^  Qlodv  ;  '  : ' 
A  few  Fondos,  Pondomise.  &c.,  are  interspeiwd  amo^^t ,flie  )Baf!gs.  -  ,  ~ 
Proclamation  112  of  1879,  lays  down  generalruleafbr  my  guidance.  W|ten  iinae- 
quaiuted  with  law  applicable  in  case  I  consolt  disinterested  penons.  '  K  no  preoodent 
isquoted,  I  eive  judgmAnt  according  to  what  I  consider  e^ni^.  ,X^y  add^Uiat 
jucE^ents  giren  by  chiefs  in  byegone  days  appear  to'hftve,  ttfjea  p|r«iii^cea'and 
partial  ones.  Bribmy  was  carried  on  indii«ctly.  The  loiW'iti  ^wib*^  o^see  is  pcetty 
clearly  laid  down,  aa  also  the  law  of  inheritance,  but  er^n  in  qnte  oi  {hat  tiiere  were 
iacilllies  for  underhand  work. 

Have  had  no  cases  of  disputed  inheritance  excepting  where  morriageable  girls 
were  conoOTiied,  such  girls  being  property  in  estates,  and  the  dowry  they  would  brins 
bcong  the  real  matter  in  dispuu.  Had  thsy  been  boys  the  caRCs  probably  would 
never  have  been  raked  up.  Imwry  cases  generally  brought  before  me, are  (1)  when 
a  woman  has  left  her  husband ;  [2)  when  a  ^woman  has  died  without  issue. 
I,  Court  of  first  instance.     Chiefs  and  headmen  in  this  district  do  not  hear  coses. 

I  do  not  object  to  parties  in  civil  suits  submitting  their  cases  to  their  headmen  (or 
arbitoation.    If  however  the  award  is  '^spnted,  the  case  is  heord  by  me  and  com- 
menced ie  Mors. 
},  Fine  (money  or  cattle)  with  alterbative  of  bard  labour,  IsisbM  for  offftnces 

against  ptison  discipline,  also  spare  diet  and  solitary  coiifin(|m^^t.  In  nave  cases  of 
theft  I  inflict  lashes.  It  is  not  always  advisable  to  act  in  a^cQrdancf!  wiut  Section  9  of 
the  Proclamation  No.  112;  very  peculiar  cftses  oocui  in  which  Basaq  ana  Pondos  ate 
ooncemed. 

Prisoners  sentenced  to  hard  labour  are  but  badly  guarded,  my  con^Uea  Imving 
a  great  deal  to  do.  They  are  employed  on  roads  find  to  w<»^  MK>ut  thfti^HfBriJwwy. 
They  receive  about  Slbs  of  mealies  per  man  per  diem  with  a  lair  allowance  of  salt. 
They  are  not  visited  by  any  ministers  pf  religitm  nor  are  any  eftorta  nwda  for  thoir 
moral  improvement.  This  tribe  is  in  some  respects  bicltvrard.  i  ■. 
I.  I  do  not  think  Hiey  do,  Anless'  the  Orune  committed  was  of  .a  Aornble  nature. 

Incest  would  subject  the  offender  to  oditun.  .  Serious  thefts  apd  ^iilpabl^  homicide 
they  think  lightly  of.  Hy  prisoners  seem' on  the  best  posnbte.tQiiniw^'^tt^  natives 
as  come  to  the  Itesidency  on  business.  [^    /         '■    '    ,', 

I.  They  do  not  readily  lay  inforiuation  against  each  otherV  onlops  put  of  spite. 

They  do  streen  offenders  against  theraselvQe,  preferring  (if  possible]  to jwrfitge  matters 
by  a  cattle  payment  (very  often  exorbitant)  pn  the  part  of  the  dftendibg  party.     The 
concluding  portion  of  the  second  question  I  om  unable  to  ansvrer.  .    '       .     '. 
(.  In  or^nary  oases,  beyond  making  good  the  missing  animal,  t  do 'not  cpvpri  any 

resilhitian.  In  oases  of  theft  from  I^ndoland  the  oomplunant  is  g^erqlly  allows^ 
something  beyond  restoration  of  the  stolen  property.  Hard' labour  wbiud  be  tho 
alternative  whore  a  thief  is  not  in  a  position  to  carry  out  portion  of'  a 'jn^^ent 
teferring  to  restitution. 


ii'b      *  ''  '  ''  ■    ■     '  aiTm'ikwi  asd  orraioHS  coiixmBion. 

•    "'IS;''''^ '!fW''i&ibfe''to'i(ii8wyr'tfuB  tpiefitioii,  ■ 'mithJiife  of  His  Wnd  having  donle  wi'tliiii 
my  experience. 
16.  There  are  no  agents  practisine  in  my  court.     In  criminal,  cases   they  voiild 

,  Qitdoubtedly  ha  enmWed.     In  ,civu  cases  I  am,  inclineJd  to  think,  that  at  &tat  the 

' 'i''     ' 'ilJiJv*.W^WOTddp#^rto''^  iiito{»urt  thenW  ' In  the  Colony  natives  always 

'"    '-'  bbpl^t^entft-^a'anytate,  nearly  always. 

17. ,    .  .  MiasioiLfltativn  natiyea  in  this  district  hear  a  highpr  character  than  the  heathen. 

'    '    ' ''''    Ihiitd  bften'heai^  it  ^eged  that  the  females,  on  tniBsiou  stadOns  are  very  im- 

■'■  jOofBl;  aiid  X  hay^  tirtea  to  anite  at  the  tnjfth  ot  the  m^ter. 

'   '    '     X ''think'  it  may  l»e  taken  ftnr  granted  tiiatnatire   ^women,  as  a  gena^.rulo,  are 

;'       ''vojrlax'in  morality.'    The  married  women  on  st^ons  maf  he  exemptedbom  this 

■  ■■     'fiiijittliti&''     ■    ■'■'  ■  .    r     ^  .    ■     '  . 

,,       .A«tothe  nnmai^ed  women  on  sta,tioti^  or  the  za&aied' and  luunarried  away 

■  /  ■■'JrOTSUtmBj.thojafe  pretty  much  the  eame.  

""    ■  .|,'.'  ";^e  QunaiTled  tromen  oh  rtations  verj- often  osttmil  their  favours  to  "Europeans, 

yid'gst  to^ed  ahbutj'the  othtfrt  ara  inimorol  with  their  own  kind,  ancl,  hut  for 

'' deteC^oU.  no'one   tha  wjser.     Tha  dowry  (or  purchase)  system  and  polygamy  are,  in 

''iiiT  .0^119^, .la  agreirt 'hie^snre,  thb  cause  of  this  stato  of  affairs,    tn  18^6-77  in 

"" '     iEAg  a^outthe  IVfinskdwith  hodifis  of  RA-M.!".,  and  latterly  wiJh  nnmbers  of 

yatUch  ((iontihgeiit^  officers  ahont,  t  had  an  opportunity  .of  ptnt^ing  this  qnestion. 

n  these  jActs  nanV^B  do  not  etnplpy  eat^  other  ae  aerrants.    No  tutse  <>f  the  kind 

u&VfO  tai  nbiice,  either  ofSdally  or  otherwise..'  .' 

_Jb.b  hniiduigs  On  trtuiing  stafions  in'  this  district  are  of  a  very  temporary  kind, 
'tmt' there  ii<  a  tendenirf  to  improve  them.  In  the  two  principal  Bhops  almost  anything 
^yhe  purchased.  The  smaller' ahope  have  notlunE  hut  Kafir  tnicjk. '  Sales  are, 
'generally  spesking,  for  cash.  '  Credit  is  given  t«  some  few.  Produce  is,  in  some  in- 
st^dee,  ohtailied  in  harter.  Native  pr6duce :  inealieS,  Kafir  corn,  tobacco,  an'd  there  is 
a  good  trade  in  wool,  hides,  i^d  cattle. 

JiTo  natdveq  in  this  district  engagsd  In  trading.    There.iaaftatjve  carpenter,  and 
''ali&nvehlMtEi^thi.hdt&.^oodtrMesmeii,  doms  weU  p&  thdi^ own,  account. 

I  donotlc^d^  bf  anV  instancta  of  either.  Nataires  allow  fnflnds  to  have  the  loan 
OjE^i^tde,*sQohfnendAi6  have  the  use  ofo^elpforploughuig','  and'milk;  the  owner  the 
'  Ifine^te-    ,.';.,  '     .  '■'.',." 

"' , '  .'FrDm  Hii  heaJhlieii  ai  their Ibofitioil ;  a&y  dispute  Or  disagreement  atinng  to  be 
"  'fcettted'hy  'myself. '.'/'//' 

.',    \  Qarabn'_jgrOun3  is  U^hited  in  some  respects  only.     For  instance,  certain  plois  are 
'' 'dotted  in  a  paiticlilax  iloof  where  the  land  is  good.  Anyone  wanting    more  after 
.    receiving  his  aUotniont  would  probably  have  to  take  another  plot  elsewhere. 
,'  might,  should  there  be  racant  fond,  hnvf  haf-R-douon  plota,  provided  he    did 

interfere  with  others.     "V\Tien  Ejiore  (/round  is  required,   the   applicant    would  make 
'  application  to  his  headman,  who  would  point  out  the  spot  for  ploughing. 
'ift.  There  is  only  community  of  interest  in  the  garden   land  as  far  as  its   protection 

*    Dl  animals  is  concerned.     Each  woman  has  her  own  piece  of  ;  '  '         >■•     ■ 

,  which  may  be  a  portion  or  the  whole  of  one  ^an's  allotment. 


paiticlilax  kloof  where  the  land  is  good.  Anyone  wanting    more  after 

t  aUotniont  would  probably  have  to  take  another  plot  elsewhere.     He 
light,  should  there  be  vacant  fand,  hnvf  Ijalf-R-douen  plota,  provided  he    did  not 

iterfere  with  others.     "V\Tien  Ejiore  (/round  is  required,   the   applicant    t >.<  — -i." 

application  to  his  headman,  who  would  point  out  the  spot  for  ploughing. 

There  is  only  community  of  interest  in  the  garden   land  as  far  as  its 

from  animals  is  concerned.     Each  woman  has  her  own  piece  of  ground  to  cultivate, 

,  Ac,  which  may  be  a  portion  or  the  whole  of  ope  ^an's  allotment, 

26.  When  the  owner  of  garden  lai^  rcmpyes  froip  his  location,  he  forfeit*  hia  right 

'■'  "    'to  the  land  which  was  allotted  to  hini!     If  heleavoB  liia'  location  and  does  not  retnni 

^    at  theplonghin^«ea«on,.h^  also  forfeits  hi.^.allotmjqnt. 

"iT.  Flofighf  are  in  boiumbh.  usp,  arid  thero  ore^a  veni  Targe  niimber  ih  the  district. 

,'    ..'     '  In  my  fhinniOn.th^'work  devolving  upon  women  "Las 'lessened, 'allhongh  tuuch  more 

land  is  under  cultivation.     Hoeing  wae  liard  work.     l,arge  fields  require  a  good  deal 

of  attention,  htit  not  much  hard  work  after  ploughing. 

,;  28.  There  is  a  growing  tendency  on  the  jiart  of  station  natives  to  ndt<pt  Tlurppean 

■  '         custome  in   marriage,   dresa,  houses,  furniture,    vuhltiles,    food,   utensils,  language, 

religion,  education,  burial.     The  other  pafives  have  a  strong  tendency  towards  Euro- 

■  ■■,'>  .  (P***"   dress,  vehicles,  utensils.     The  Bacas,   generally  Bpoakinp,  have  a  ptogresdve 

tendency,  but  they  wore,  until  quite  recently,  very  bEwkward.  It  is  scarcely  five  years 

since  Makaula  handed  his  country  to  the  Government,  but  very  httle  real  progress 

|Was  made  until  the  PondomiBe  outbreak.     Then  the  Bacae  were  enrolled    for  service 

,^  ,    .    against  the  Pondomiso  :  they  were  officered  by  Europeans,  and  other  Europeans  came 

'  into  the   country.      They  came   into   contact    properly    with  Europeans,  and   aped 

..  .     ,    them  in  all  manner  of  ways.     Their  first  pay  was  spent  in  purchasing  saddles  and 

'expensive  clothing;  then  they  began  to  purchase  clothing  for  their  women.     The 

.',  ■      .'Pondomise  were  more  advanced  tbii7j  Ihy,  and  as  they  looted  nearly  tho  whole  of 

■  TTmhlonhlo's  country,  many  articles  (ailed  for  by  European  wants  fell  into  their 

,    .    hands.     The  war  was  a  good,  thing  for  the  Bacas.     It  bas   enriobed  them  and  done 

■"     ..■'■ 'more  towards   civilising  Ihtjui   fhan  ten   years   uuder  ordinanr  cirtuiiiBtances  would 

"  "1"  .have  done.     Having  got  thus  far,  then;  is  little  hkeliLood  of  meir  fallmg   back  into 

'";    old  ways. 

29.  '  Certunly  not  by  ordinary  colonial  law.  The  natives  in  this  district  and  others, 
as  recently  brought  into  contact  with  the  white  man,  would  not  tmderetand  laws 
intended  for  dvijQsed  people  with  modes  of  life,  habits,  inclinationB,  and  surroundings 
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d  [iioperatiTe,.And  tend  to  ctmiuae  and  bewilder  the  nativea.  Then  aKoin,  Buch  an 
.lent£ie:'imaaffa  ne.lroia  neitife  law  to  colonial  could  not  be  made  suddenly,  as  the 
means  of  publishing  the  neic  laws  would  be  but  limited,  owing  to  the  want  of  educa- 
tion amongst  the  natires.     I  uin  in  favour  of  a  apetial  code  adopting  ipany  nativa 

I  lawaHndougtoms  BuchafiareinaocordanceTnthLumanitj-and  jufltice,  also  some  of  the 
elementary  principles  of  colouiftl  law.  By  degrees,  in  my  opinion,  more  colonial  law 
.  dtould  be  iBtrodoced.  ThB^natiye  mind  I  have  found  very  slow  in  comprehonding 
•  ofaa&geft  :  and  .gra^Qngat  (to  it)  altogether  new  ideas.     Probably  many  years  woiild 

.  alftpab, before  the  coionial  laws  could  be  introduced  in  their  entirety,  and  mew>while 
the n^Taaahould  be  preparsd  for  such  introduction.  The  Proclamation  US  of  1879, 
idnli^rfta  it  is,  «r  QMsna  to  be,  Ls  only  just  being  understood. 

i  I,!i"Xdo.ito6UuXLk.tliac(4(Hiial  mumage  laws  should  be  introduced  suddenly,  as  they 
difEtr  so  vOatly  from,  the  njt^vos  (inea.    I  should  be  inclined  to  prepare  the  oatires  for 

I  thflirmtroduatJDnby.firBli.iojiecking  polygamy,  say  by  taxing  very  heavily  aiiy  wife 
but  the.firat  maiaifidi'aitpffctling  to  nalive  custom,  after  a  certain  date.  The  law  ot 
inheritance  would  hinge  dosely  upon  marriage  laws,  and  might  be  tahen  advantage  of 


'ij»,f*Wtair  .chMk«i|g,«lffga??5,Tii    ;j   II  'if 

It  will  be  difficult  to  introduce  the  colonial  land  t^^  laws  into,  some  dutricti. 
Take  this  for  instance.     It  was  handed  over  to-che  'Oovetttiiimt'^y''lAUtlb' inth  bis 


people.      I  presume  the  Oovemment  holds  it  in  trust  for  the  tribe.     Any  attempt  to 
allot  laud  upon  colonial  law  principles  might  be  misunderstood,  and  lead  to  nnpleuaat 


At  present  a  native's  right  to  huts  and  lands  appears  only  that  of  occupation. 
He  cannot  call  a  si]uare  foot  of  land  his  own  (according  to  coloiiiat  ideas),  although 
the  whole  district  belongs  to  the  tribe  as  a  whule. 

Then  again  should  individual  titles  be  granted  with  the  right  to  the  individual 

te  dispose  of  the  land,  that  will  undoubtedly  be  the  first  step  to  dispasess  the  natives  of 

jtiieir  land.     Natives  being  naturally  improvident,  Europeans  would  by  degrees  step  in 

and  purchase  laud  and  the  natives  go  elsewhere.     I  believe  that  in  the  ceeeion  of 

Eaealaud  by  Mataula  to  the  Ciovtirnmunt,  the  introduction  of  liquor  into  the  country 

wais  stipulated  against.     I  have  not  a  copy  of  the  conditions  sent  to  the  Oovmiment, 

,,  fl,or  do  I  remember  much  of  them,    although  I  was'  present  when  Captain  Blyth  took 

.over  Makiiula.     Tlie  Coromisaion,  if  necessary,  might  obtain  a  cfipy  from  Cape  Town. 

If  the  sale  of  liquor  were  allowed  and  individual  titles  granted  with  the  right 

,  rto  the  jndividual  to  dispoao  of  the  land,  I  think  that  a  few  years  would  see  Europeans 

in  posesflipo  of  a  good  many  sft-called  Kafir  countries. 

Here  I  would,  suggest  (if  the  Conuaisaion  will  patdon  such  an  impertinence) 
I  ..,owiug  to  the  different  peoples  the  code  woiild  bo  framed/ or,  and  their  difierent  degrees  of 
civilisation,  the  advisabibty  of  haying  a  clause  in  connection  with  the  code  permitting 
■_  .-the  suspension  of  any  clause  or  aoiue  of  the  dauses  in  the  code  in  any  distriett,  when 
it  shall  be  foiind  such  clauses  are  in  advance  of  the  people,  or  for  political  reasons  it 
I     would  bo  advisable  to  hold  them  in  abeyance  for  a  time.     By' this  means  the  code 
.mightbe  more  elaborate  at  first,  but  not  the  whole  of  it  put  into  force  at  once,  and 
would 'guard  against  continual '  ^Iteration.    HEtrelb'ave  fotrndignotenbetaud  super- 
stition me  worst  enemies  a  ihagiatrate'lws  to  contend  with.-    ■  -  ■■- 1— ■■;4   ■■'■- 
'.  I  am  not  a  marriage  officer ;    I  omitted  to  apply  for  the  requisite' ^^polatmeiit. 

However,  my  services  in  that  capacity  have  not  been  redufred.     ■'''    '  '■■^  ■'■ 

AsfariasI  am  able  to  judge,  men,  in  girin^  B^y^ui^'dah^hfenf,'  s4em  to  stttdy 
■  very  .little  beyond  the  capacf^'W'ae  bndegftoiU'W'lffi/'^a' 80*^   '^e  mnbiB 
and  Bacas  in  ihis  district  ifiteniiawy  freely.'  *  Thte'  Bitas'  facie'  iiitflMiiaplei'  OMo  with 
Pondomise  and  Pondos.  ■'  ■-    ''■  ■'■ 

The  sale  of  brandy  is  not  allowed  in  this  district.  Jitfn«g;m  irt^'tbs  ^ands  oi^ihe 
n^ti^es.  The  men  would  take  it  it  they  ccrUd'j^it.'' Aii'itia,''Mtt-gft1^eriiigs"nid 
debauches  are  vein"  cdmmin. '        -  ■■     '  ■    r    :,  m  ii.i;:,  ■im.j..!.  ,   .,il  .j  j 

,  .  .^,    Yps  i  decidpdly  in  this  district.     Only  the  Ijeajjhe^  women  use  it."  '■'   '■■->■ 
'Idonotsee'  what 'Abjo^t  ^lU'b4  gu&i6d-by'c«:^betfti«aip^fr&d!i^  st^ 
aeatof  magistracy,,  and  it  woifld'be  t^.inCOnVeilient^'fbt'ilBtivek' iMidft^f'bii  the 
'  bolder;  say  thifty^five  miles  frotri  this.   'HesidM,  shbptfartlll'di^jaWigf  "^jfiicy.    \Wth 
a  good  pol^cQ  force  proper  supervision  should  be  kept  over  allth^  thld^i'MMionsiil 
the  district. '  '        '  '■"  '■  '"  ■  ""    '■''■'      ■'.■-'  :;''t 

It  will  be  very  incohvtitdeilt  tohftv^  colonial  law 
time  in  a  distnct,  but  I  do  not  see  how,  the  difficulty 
inclined  to  have  ond  criminal  lawfrtraB;  thehtV    ' 


whenever  a  native  is,  or  native  interests  aW,  concern)^:  '  EtiM^^salt*,' I'tt&l,  for 
various  reasons,  incases  amongst  themselves,  must  or  should  havC'the^iei^eMirtMoiual 
law.  This  course,  as  a  general  rule,  I  have  followed  within  the  "eigklMb  montfiii  I 
have  been  here,  and  I  have  found  it  answer  very  well.  M^ny  of  the  mUg^itrateB  htn, 
unlike  myself,  have  not  had  the  bSnefit  of  si  trSlilbi^  idyiAiHSsA  'dMrts.  lUey 
probably  in  cases  between  Europeans  would  gittf'^hat'iHtiy^ln^fl'wfttH*  eqnltiiftfe 


and  tSH'Ast^  <i69fftt  tiifi  Aiaa 
y  can  be  avoidedl''!  ih&uld  be 
of  thtl  ntil-Wdetd^be  ap^led 


viim  um  Axs  ounoHi  ooHKDsnnr. 


36^,,  I  have  had  Boreral  eases  of  this  kind.    Very  often  the  floctoM  are  impoaton,  but 

'    not  always.     I  ^nerally;  consider  them  cuea  of  oontraot  or  agreement.     If  tlie  cnio 
vas  effected  and  the  charge  not  esorbitant,  I  ^oir  the  doctor  the  fee  etipolatad.    It 
eiorbifant  I  reduoe  the  fee  to  something:  r«u|oiialile. 
S7-  Have  never  had  any  cases  of  tliis  kind. 

SB.  I  have  Icnown  instances  of  this  land,  bat  have  had  no  opportosi^  of  witching 

'  .    the  ju^gress  of  the  men. 

?i|^.  I  have  known  f^rms  in  the  East  London  dniaion  leased  to  natiTea.    Natives 

^,  '     congregated  on  some  of  them,  and  in  one  or  i*o  instaneei  tliefta  -wbto  traoed  to  them. 

'*'   ,  "Many   stock-thefte  in  the  neighbourhood  irerB   never  traoed,    and  oomplainta  weie 

'        '  fiumerous.     If  the  bondmen  under  which  the  people  were  plsoed  were  rriiable,  and 

,,    there  were  a  eood  divlBional  police  force  in  a  ustrict,  tlus  system  irotild  1>e  leee 

"^''l' '   dVjeCtionable  than  otherwise.    I  should  not,  boweW-,  be  {i)c)in«d  to  extend  it  wiQi 

j"!'.',     '  farms  occupied  hi-  Europeans  in  the  vicioi^.     Hsiky  natives  vrill  only  woik  u  a  last 

k  ' "   f^Bolu-ce.    Such  nrms  vould  ^ve  them  a  ndndnalpuoe  61  nsldenoe,  and  tb»f  might, 

j^   '"  pr  VDuld  prtibably,  pick  up  their  chance  meals' aitheirneighlMHirs'expenM. 

.:.,:,  V.  B.  a.  BXJENXXNB,  Beeident  Vtgwtrate. 


!',,^/';',t,)^  J,9}ii4R..  Th<>)t^soii,  Resident  Magistrate,  Gatberg District. 

,  ik/r  .;  Xferim^istmfiat.'topfeeent  q^c^  d«tea  incaa  the  fitk  Norember,  IS75. 
.,  j^/:?      j;'Md<>M  prei?ms!.c<EBi4alipoeitiaB. 

['  ijJU  ,    .    -^flfqrppiy.Bjipt^tna^t^  Uved  tor  a  &ii|nber  of  years  in  the  midst  of  tlie  nativ^ 
'j:.:;4Ad  siaMil^ieit.-haYe'hsiliaan^. opportunities  to  beconie  acquainted  vrith  their  habits. 
i:Hu-        iThit  (ply. Q^venDnent  buildings  at  the  seat  ^  the  magistraq'  in  thia  district)  are 
:..,i4w.9Siw  ^wa-gW^  puUdijigs;  the.o^o^  houses  are  private  property,  and  for  which 
.:  il*y»rij)att<»T«W  i»  gwnted  tiy^  Qoveranieht. 
I  Ar   -.  /Twtifii^alofplj'^'^^'^  estabUshmeid  by  Qovernment,  and  the  mails  are  oun> 
J-^h    Vfir^Ai  )^7I  <!f>Btnct>  :  Koftdegrajih  statdoD  is  attached,  the  nearest  being  at  Qombu  a 
,1.  ,j  .diftuifieKrf.lwiyiaile^ 
8.  liie  approximate  area  of  tl^e  distiTet  isabont  130  miles  in  lengtb  b^  40  broad, 

,.  lMit)N»Pi9n!Mli'>1>t:l,««tuHM«>  aWtlO>(><>0  souls;  die  leading  tdiieb being  Lehana 
,T«<:>M^  x^raupwiui^  IieMnya  of  the  Bamonakeng,  Zibi  of  theHlubieB,  andman^ 
*  m^m^  <^  t}w  Fingoes,  Fondt^nuse,    and  Tembus,  with  a  number  of  emaua- 
^^Jav^  .ifho  wd  smfU  tfinns  grafted  "by  Gtevenunent. 

^HK  f40^  ^  c^inl  and  cximinal  cases,  £he  rules  iu  Baautoland  are  earned  out 
■.*»^B»t.  Wtfflt. 

I  ..;iB,  :.     i.XhA poly  p^SjH  that  bav^  been  brought  before  me  of  disputed  inheritance  have 

,   £,' .  lijk^BMnp^.  »W*V.'°>>K  etandtng,  toucluug  the  rights  claimed  by  the  brother  of  the 

girl  as  guariBap  and  dortor,  of  her  children  i  the  same  aludes  to  dowry  oaaea  in  native 

0.  The  odurt  is  q1  botlv 

vfia*  .'      Vinef  and. lash«.l»  theft 

/i.Uill    .^AeoDii^HW  to  thf  Bfl^ire  <^.  offence,  guarded  by  the  oivil  ooilstables,  emph^red  on 
.!:;./  vBHi^  Tffi)^:i¥4lm%0*7^'iu>^uUon  native(&et,  and  are  not  visited  by  any  in^ 

of  religion. 
■A%^-   ■ ,  ;.?Mlp»W»oly  ebow;^ 
-.  i^^v  . .:,  .tlo*^  .Xbf^Fi^'Ufiual,  do.scremoffenders. 
14.  Hhe  compensatimi  in  theft  is  only  limited  to  the  law,  i.t.,  according  to  tbe  resources 

ofthothiet  ,,.    .  ,     ,     ,  .  ., 

.  U>>         .  |[ii.  H^.  ca|wa  the  chief  s  decision  is  not  frequently  appealed  against,  but  when 

aj^Mjkdt  tbp,  magi^^te,  opn£^s  the  decision. 
,■■  :)f/        .  jjiifra  are  nn  agents  practising  in  tlie  court,  nor  are  they  much  regarded  by  the 

17.  Deoidedlv  lower,  owing  to  the  fact  of  people  being  placed  together. 

■■  1P>  ..1^1  :,^(^7e«.4p  ifiQptqy  each  other,' but  more  as  one  « the  family ;  or  as  a  chief  and 

r  of  bditdings  genecally  erected  are  square  or  round,  <jt  sod  or  stone. 

M  chiedy  »(dd  for  cash,  credit,  and  barter.    Produce  mainly  raised  by 

jwRTwi.JS  Knur 

iW4.: _      .     . 

■Ai^ ,.,,,  ..Non^,    .. 

Vi)tl'    ...;,A4Tf.a#b»Bik  brought  so  far  as  I  am  aware. 

'.iSStixi.v  'iEWn,t}w  obiotoriwadiaen. 

34.  iftiTimited. 

Sfi.  ..      The  head  of  the  funUy  has  more  ri^t. 
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26.  The  right  of  ownership  ezpiree  on  the  date  of  leaving. 

37.  Ploughs  are  in  common  use,  and  have,  to  a  great  extent,  lessened  the  labour 

devolving  on  the  woman. 

28.  About  half  have  the  inclination  to  adopt  European  customs,  &c.,  shown  by  the 
families  of  the  chiefs  Zibi  and  Lebenja  and  others. 

29.  I  would  rather  adhere  to  the  old  form  hitherto  in  praotioe. 

30.  I  am  a  marriage  officer,  but  mj  services  have  not  been  required  hitherto. 

81^  Intermarriages  are  frequent  amongst  the  various  tribes,  though  not  of  great 

consequence. 
32.  Tke  use  of  brandy  is  not  common  amongst  either  sex,  as  far  as  I  am  aware,  and 

no  licensed  traders;  and  I  have  opposed  strongly  the  granting  of  any  liquor  license. 
d9:         To  a  certain  extent. 

JOHN  E.  THOMSON,  Besident  Magistrate. 


By  C.  M.  Liefeldt,  Resident  Magistratei  Matatiele,  Griqualand  Sast. 

1.  August,  1876. 

2.  (1)  Clerk  to  Commissioner,  Keiskama  Hoek,  10th  October,  1865  ;  (2)  Clerk  to 
Besident  with  Oangelizwe,  August,  1872  ;  (8)  Clerk  and  Acting  British  resident,  St. 
John's  Territory,  December,  1873 ;  (4)  Clerk  and  Acting  Fingo  Agent,  Transkei^ 
October,  1874. 

3.  Bom  in  Colony.    Have  had  constant  intercourse  with  natives  ever  sinoe. 

4.  All  buildings  have  been  destroyed  by  rebels  during  rebellion. 

5.  Weekly  post  to  Kokstad  (fifty  miles),  which  is  also  the  nearest  telegraph  station. 

6.  Area  of  district,  250  square  miles ;  present  population,  only  2,500  sooils,  owing 
to  the  majority  having  rebelled,  and  been  driven  out  of  the  district.  Present 
leading  chiefs,  Ludidi,  Lupindo,  and  Magahla,  Hlubis;  Sibi  a  Mohlakoana, 
(Mosuto) ;  Masakali,  a  Mophuti. 

7.  In  civil  cases  by  jury  of  native  headmen;  in  criminal  oases,  by  colonial  law, 
Froolamatiou  112  of  1879,  and  by  jury  of  native  headmen. 

8.  Nature  of  inheritance  cases — osually  dispute  as  to  lawful  heir,  whioh  are  usually 
settled  by  arbitration  ;  cases  of  dowry  not  entertained  in  court,  mutually  settled  by 
parties  concerned. 

9.  Mine  is  a  court  of  first  instance.  Chiefs  and  headmen  have  no  authority  to  decide 
cases.  They  act  as  jury  and  give  opinions  in  the  resident  magistrate's  court,  and  their 
opinions,  unless  repugnant  with  laws  of  civilisation,  are  generally  acted  upon. 

10.  Usually  by  ^e  or  imprisonment,  lashes  only  inflicted  in  cases  of  rape  and 
repeated  theft. 

11.  Prisoners  sentenced  to  hard  labour  are  guarded  by  native  constables,  employed 
on  public  work,  and  fed  on  mealies  with  meat  twice  a  week.  They  are  not  visited 
by  ministers  of  religion.  The  fines  being  usually  paid,  there  are  seldom  prisoners 
undergoing  sentence  of  imprisonment.  If  a  large  number  are  under  Sentence  they 
are  forwarded  to  the  district  goal,  Kokstad. 

12.  No,  not  when  convinced  of  guilt. 

13.  They  readily  give  evidence  against  each  other,  and  headmen  are  compelled  to 
give  information. 

14.  Bestitution  in  stock-theft  is  still  adhered  to.  When  a  thief  cannot  make  restitution 
he  is  imprisoned. 

15.  The  chiefs,  as  already  stated*  have  no  authority  to  give  any  decisions.  They  may 
however  arbitrate  in  civil  cases,  but  have  no  power  to  enforce  their  decisions. 

16.  Agents  rarely  practise  in  my  court    There  are  none  resident  in  the  district. 

17.  The  men  on  mission  stations  generally  bear  a  higher  character  than  the  heathen, 
but  the  morality  of  females  generally  is  lower.  My  opinion  on  these,  matters  is 
formed  by  long  and  careful  observation.  ^ 

18.  The  natives  rarely  employ  each  other  as  servants.  Special  agreements  are  mado 
for  special  work,  such  as  building,  ploughing,  &c.,  and  decisions  given  in  accordance 
with  such  agreement. 

19.  Buildings  on  trading  stations  are  generally  substantial.  Goods  chiefly  sold : 
European  clothing,  blankets,  ploughs,  groceries,  and  tinware,  sold  for  cash  or  |)arter, 
grain  and  stock. 

20.  Natives  are  sometimes  engaged  in  trading  and  as  mechanics  working  in  service. 

21.  Natives  do  not  lend  money  at  interest,  but  hire  their  horses  and  oxen. for  a 
short  period. 

22.  Cases  arising  out  of  the  foregoing  do  come  into  my  court. 

23.  From  me  through  chief  or  headman. 

24.  No  lindt  to  garden  ground. . 

25.  Each  married  woman  or  widow  has  a  garden  for  herself  and  children. 


If  Aim  IJL.W8  AKO  ininoics  ooiuiHioir.' 


Ovner  looses  all  rtglit  to  gftrdeiu  wlien  he  eioigrates. 

Flcftigli!  BM  in  oommon  use.   Their  introductioa  h&e  lesBened  the  work  devolving 
upon  the  women. 
'.  There  Is  a  tendRocy  on  tiie  part  of  some  natirea  ia  mj  district  to  adopt  E  aropean 

stylo  iif  houees,  dress,  and  food.  Some  of  them  lutve  good  houses  built  of  stone.  The 
men  UBtially  wear  EnropAao  olothing,.ftiid,  when  in  a  poaitloa  to  do  so,  purchase 
European  food. 

I  thibk  that  the  natives  ra  m;  district  should  be  governed  b;  a,  special  code  of 
laws,  adopting  such  native  customs  as  are  in  accordance  with  humanity  and  justioe. 
The  S4th,  35t£,  snd  86th  Bictions  oi  Proolamation  112  (^  1879  meatq  the  Qianiage  ques- 
tion'. Eoeh  tFibehaviiiga^)e«iaIlaw  andouatomregardinf  ioheiitaace,  oneuniversal 
law  would  not  act.  £idividual  title  to  land  tenure  woi^  have  its  good  and  evQ 
results,  the  power  of  chiefs  and  headmen  over  the  tribes  being  often  useful  for 
Gof emmtnit  pmposes. 

I  am  not  a  marriage  officer  by  special  appointment.  The  only  records  of  marriage 
I  ke^  are  those  provided  by  section  36  of  Proclamation  112  of  1879. 

r  have  no  Kafirs  in  the  district.     Hlubis  and  Baautos  very  rarely  intermarry. 

The  sale  of  liquor,  except  on  special  permit  from  the  magistrate,  is  sbictly 
.prohllntfd.  ... 

Bed  clay  is  not  used. 

I  do  not  think  it  advisable  that  trading  stations  should  be  concentrated  at  the 
asat  of  magistraoy, 

Should  a  code  of  lava  b«  framed  and  promulgated  for  the  government  of  the 
native  territories,  I  do  not  conalder  that  European  residents  should  be  under  them, 
they  being  more  advanced  in  civilisation  and  should  be  governed  by  laws  of  the 
Coltmy,  when  both,  parties  are  Europeans,  In  civil  oases  between  European  and 
native,  native  l^w  should  apply.  .      '  ,        .  !      ■ 

Native  dpctora  very  s^om  sue  for  their  Hervicea,  and  the  principle  I  am  guided 
by  to  a  decision. is  the  agreement  entered  into  between  the  two  parties  .before  the 
service  was  xcndered,  making  distinction  between  exorbitant  and  fair  and  reasonable 
.  '^rieesi.     ,      -,  ■■  ,-; 

Witchcraft  is  not  practised  in  the  district.  .     • 

_  !       I.  have  had  bo  ^portuni^  of  watching  progress  made  hy  natives  awning  such 
grants. 

I  hatre.had  no  oppqrtuoity  at  fonninga  concliision.     In.'nellher  the  districts  in 
:  irbv^  I  have  served  has  that  practice  been  in  vt^e. 


By  W.  H.  Read,  Esq.,  Resident  Magistrate,  Mount  AyliCT. 

.     ;      October,  1878. 

..    '      Clerk  to  several  resident  magistrates.    I  have  tllways  resided  on  the  Frontier  of 
the  Colony,  and  have  continually  beeq  brought  into  contact  with  natives. 

Have  been  engaged  in  the  Native  -Dep^tment  all  the  time  I  have  been  ooonected 
,   with  the  service. 

'.         ■  The  only  'OoTemmont  building  at  this  place  is  ike  courthouse  vhiohis   built  of 
.    bri(^  covered  with  iron.    Dim^^sions  areas  follows,  38  ft.  x  16  ft,,  and  9  ft.  high.     The 

officials  occupy  their  own  hou^B."    '  '         '  ■     i 

^  Thurc  is  only  ouB  weekly  post  between  Kokstad  and  King  William' a  Town 

which  calls  hero.     Tliare  ik  Ko'tBl^fraph  station  hers.     Communieatioiu  ihave  to  be 
aent  oitlier  to  Kokslail  or  Mount  Erero. 

This  district  is  iiliout  thirty  miles  in  length  and  about  fifteen' milea  in  breadth. 
Tlio  priiicitml  cliieia  and  headmen  of  the  Xedbe  tribe  are  Jojo,'UmfumdiBO,  Fikeni, 
and  UmcuUna.  ■.-.--.. 

IX  the  defendant  in  a  suit  is  a  native,  I  odmnHater  native  lait..  When  I  have 
doubtti'  on  any  ]poiht  on  native  law  and  cilMom,  I  consult  the  chiefs  and  headmen. 

I  hdv6  not  had  any  caseir  of  disputed  ioheritanco  brought  "before  me.      As  it 
isithe.  custom  pf  the  Amaxesibe  to  pay  the  dowry  in  before  a  mairiaga  ia  porformed, 
a  dowry  case' IS  of  rare  occnrreitce.    I  have  not  had  a  uugle  case  of  the  kind  brougiit 
'   btifore  me. 

This  court  is  one  of  first  instance. 

Oenerally  by  fine  or  ha^d'  labour.  Seldom  resort  to  oorparal  punishment,  and 
then  bidy'in  cases  of  thefts.  ■  ■- 

Prisoners  sentenced  to  hard  labour  are  guarded  by  native  constables  and  ennployed 
in  repairing  the  roads;  are  fed  on  grain  and  ineat.  -  There  are  no  ministers  in 
this  lustrict. 

It  is. only  in  a  case  of  witchcraft  that  a  native  incurs  any  adiain ;  otherwise,  he 
does  not' lo&e  bast  by  committing  any  crim^. 
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13.  !llieydo  not  teaSSy  give  infonnation  against;  otil^M.  '  I  am'hot  cwaire  of  any 
offenders  escaping  from  the  Colony  being  screened  by  any  d  the  Xesibe. 

14.  ^       Bestituton  is  still  made  in  cases  of  theft;,  and  when  a  thief  cannot  "pay,  he  is 

iBgtprisoned. 

15.  The  chiefs  do  ndi  try  cases.  .:■' 

16.  Np'agents  practise  in  this  coiprt. 

17.  '  There  are  no  missioil  stations  in  thi?  district.'      / 

18.  Na,tiyes  do  employ  eacli  other  t^  servants,  atid  are'  generally  paid  in  cattle.  I 
h^ve  not  had  any  cases  arising  out  of  these  'engagements  MDtt^t  be^ofe  me. 

1 9.  Wattles  and  daub  are.,ULe  niateria}s  generally  usckl  for  ereo^iig  buildings  on 
trading  stations.  The  goods  chiefly  sold  are  clothing,  blankets,  bdads,  cuUery, 
sa^d^eiT^,  po^>  ploughs,  and  tinware.    GK>odB  are' gdnerally  Isold  for  ta^ahd  also  barter 

,     lot  cattle.    A  heathen  native  very  seldom  oontracte  a  debt  at  a  tsto^,  and  if  he  does 
it  IS  generally  for  a  very  small  amount  and  is  usually  settled  prc«nptly.    Grain  and  ludes 
are  the  general  produce  piu^hased  of  n^^vep. 
^0.  Ho  natives  working  as  mechanics  in  this  district. 

21.  I  do  not  know  of  natives  lending  mpnejr  on  interest  or  Jdring  their  stock  at  a 
rental. 

22.  Cases  of  such  a  ndture  do  not  come  before  me; 

23.  The  headmen  of  the  locations  givc^  out  sites  ftir  kraals  and  gardens.       ' 

24.  There  are  no  limits  to  ^udiltity  of  land  a  man  has  a  right;  to  cnltiirate.  If  a 
man  requires  more  land,  he  c^enerally  applies  to  his  headman. 

25.  Every  member  of  a  kra^d  who  has  a  hut  of  his  own  cultivates  Uis  land  for  his  sole 
benefit.    They  have  not  commimity  of  land  or  crops. 

26.  Any  person  emigrating  ceases  to  have  any  claim  to  tilie  land  he  enltivsEted. 

27.  Houghs  are  much  used,'  and  their  xntroduebion  has  lessoned  the  work  of  the 
women..  .  .  '  '    '•  ■ 

28.  '  Beyond  wearing  Eurojpean  clothing  when  they  travel  or  attend  4he  bourt,  there  is 
i^LO  tendency  on  the  part  of  the  natives  of  tl^s  district  to  adopt  (ror  dustonuL  &c. 

29.  I  do  not.  think  that  the  natives  should  be  governed  oy  ordinaiy  colonial  law. 
They  appreciate  their  own  Iciws  and  customs.  Our  laws  are  too  intricate  Idr  them  to 
imdenBtand,  and  natives  are  conseiyative,  and  wo^ild  not  consider  any  <ihange  advisable 
at  the  present  either  in  marriage  laws,  inheritance,  or  land  tenure.  Any  rash  changes 
wiMdd  not  have  a  good  effect.  i 

30.  I  am  not  a  marriage  officer. 

31.  Intermari*iages  are  frequent  amongst  iiie  native  tribes,  but  I  think  there  are 
comparatively  few  among  the  Kafirs  and  Ungoes.  Their  national  antipathy  does  not 
allow  of  it  to  any  great  extent. 

32.  Brandy  is  not  sold  to  natives  in  this  district,  and  therefore  is  not  conmionly  used 
among  them. 

33.  The  use  of  red  clay  is  not  diminishing. 

^4.  I  do  not  think  it  advisable  that  all  trading  stations  be  Concentrated  at  the  seat  of 

magistracy. 

35.  I  do  not  think  Europeans  should  be  under  a  code  of  native  laws. 

36.  Native  doctors  do  sue  for  payment  for  medicines  administered,  and '  such  cases 
are  settled  according  to  native  law  and  custom. 

37.  Cases  of  accusation  of  witchcraft  are  generally  brought  in  the  fonn  of  a  civil  action. 

38.  I  have  had  an  opportuniiy  of  becoming  Acquainted  with  some  ^f  Uie  natives 
who  obtained  grants  in  the  Queen's  Town  district^  some  of  ^lioln  made  great  progress 
in  agricultiiro  and  acqiurmg  stock,  while  others  made  no  progress  whatever^  and 
sold^their  land  to  the  Europeans.  If  the  Qovemlnent  grants  land,  it  should  be  to 
deserving  men  who  would  improve  it,  and  they  should  not  have  the  power  of  selling  it. 

39.  I  have  not  any  knowledge  of  the  Tambookio  Location. 

W.  H.  BEAD,  Besident  Magistrate, 

Mount  Ayliff,  Qri^^aland  East. 


I 
f 


By  Capt.  Hook,  Resident  Magistrate,  HersqhelDistrliit. 

•  ■       >  .     "' 

1,  1  was  appointed  to  my  present  post  in  January,  187&.         ^^^^       '  , 

2.  I  was  Inspector,  F.A.M.  Police,  changed  into  Captain,  q.M.K.,  ant^'served  as 
special  magistrate  under  the  Northern  Border  Protection  Act.  ; 

3  I  have  been  since  1855  in  the  Government  service  on  the  border,  ^d  have,  in 

*   discharging  the  duties  of  Besident  Magistrate  of  Herpchel,  become  acquainted  to  a 

certain  extent  with  native  laws  and  customs.    *  ;  '  ,    ,  j 

4.  Gk)vernment  buildings  here  are  as  follows:— (1)  Magistrate's  hoU|le,  very  good 

since  certain  alterations  and  improvements  have  been  made  lately.  (2)  Courthouse 
and  offices,  somewhat  out  of  repair.    I  complain  that  there  is  not  suflBcient  room, 
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I)e0aii8e  the  store  is  uBsd  for  storing  arms  and  axomunition  for  colonial  f oxeas,  and 
my  fizlii  derk's  office  is  used  for  post  and  telegranh  office.  My  clerics  receive  house 
. .  i^wance,  and  rent  a  smi^l  room  near  ike  courtnouse.  There  is  no  place  to  board, 
and  they  are  yery  uncomfortably  situated.  If  there  were  Goyemment  miarters  for 
them  it  woidd  be  better.  (4)  My  chief  constable^  gaoler,  and  constaues  liye  in 
rough  buildings  of  their  own  construction  about  the  court,  and  also  need  Gk>yemment 

Sufl^ters.    (5")  There  are  only  two  ceHS],  which  cannot  be  called  a  goal.    The  accomo- 
afioa  is  coo  umited,  below  ma  requirements  (4  ^^  district. 

6.  A  weekly  post  and  telesirafdii  office  h^re.    Nothing  to  complain  of  in  that  respect. 

6.  Approximate  area  of  disthct  8,000  square  miles ;   population  about  24,000  before 

the  late  rebellion,  and  no  census  taken  since.  The  district  is  diyided  into  about  fifty 
heiidmtoships  over  a  mixed  population  of  Fingoes,  Basutos,  Bathlokwas,  Tambookies, 
and  Bastards.  The  trib^  ^ameaof  theFmgoes  are,  "Amahlubi,'*  '*  Ainabella," 
and  *'  AuvBoim"  The  principal. chiefs  are,  " Mehlomakulu"  and  " Tom  Uanybi"  of 
the  house  of  JPangazita,  who,  when  he,  Fangazita,  heard  of  the  death  of  his  brother 
''  Umtimakula"  who  was  killed  by  Ifatwane,  fled  from  Natal  country  to  Basutoland, 
and  there. conquered  the  Basutos,  and  kept  Hoshesh  as  tributaiy  for  some  time,  until 
he,  Fangazita,  was  in  turn  attacked  and  xilled  by  Matwane,  who  fled  before  Ghaka. 

The  Tambookies  are  a.  mixture  mostly  refugees  from  other  tribes,  Tyali  late  of 
the  Qmtiiinffdtttriot,  claiming  authority  oyer  them.  About  600  joined  thelate  rebeDion, 
and  jcrosBod  into  Basutoland,  and  haye  not  been  allowed  to  return,  their  lands  being 
apportioned  among  Fingoes.  The  Basutos  are  refugees  from  Basutoland  during  the 
diSerent  disturbanoes  years  ago.  The  Bathlokwas  are  of  the  tribe  of  Sigonyella  the 
same  as  Lehana  and  Sidun^wana.    The  Bastards  are  descendants  of  white  people 

'    «nd  slaycto;  and  afe  some  of  the  people  of  Adam  Kok  who  were  left  behind  as  he 

Saseed  through  to  Griqualcmd  Ei»t  years  ago.    The  few  Europeans  are    traders 
otted  about  the  district. 
.  T.  .        I  am  fi^mded  in  most  of  my  dyil  cases  by  circumstances.    The  people  haye  the 
option  of  claiming  colcmial  law.    If  plaintLS  and  defendant  disagree  about  whether 
tne  case  is  to  be  settled  b;^  colonial  or  natiye  law,  colonial  fi;ets  the  preference. 
'    When  I  think  natiye  law  suits  best,  I  apply  it  by  consent  of  me  parties  more  as 
arbitrator  than  magistrate* 

Iihaye  a.book  compiled  by^  Gdonel  Maclean  on  natiye  law  and  customs,  and 
when  puzzled  resort  to  tne  opinion  of  some  natiyes  of  standing.  Criminal  cases  are 
always  tried  by  colonial  law,  excepting  in  yery  raro  cases  in  the  late  disturbances 
when  the  distnct  was  unsettled. 

8.  There  are  yenr  few  cases  of  disputed  inheritance.  I  cannot  now  call  to  mind  any 
particular  one,  as  I  haye  been  so  long  in  the  field.  From  memory,  they  appear  to  haye 
been  yery  easUy  settled  by  eouiiy. 

Dowry  cases  aro  generally  cases  of  wiyes  absconding  from  their  husbands  and 
the  husbands  demandmg  back  wife  or  cattlo;  orm^i  clamiing  dowiy  paid  in  adyance 
to  fathers,  who  find  perhaps  richer  suitors,  or  whose  daughters  elope  with  other  men ; 
or  a  father  claiming  cattle  from  a  man  who  has  abducted  his  daughter. 

9.  Mine  is  a  pourt  of  first  instance.  Occasionally  headmen  are  requested  to  inyesti- 
gate  trifling  oases, 

10.  Fines  and  imprisonment  aro  the  usual  punishment ;  flogging  is  not  resorted  to. 
I  beUeye  there  has  been  only  one  prisoner  lor  ^aol  broaking  sentenced  to  lashes. 

11.  Frisoneiis  o^  treated  according  to  colomal  law  and  the  Qaol  Discipline  Act. 
Ministers  of  religion  do  not  yisit  them. 

12.  Natiyes  do  appear  to  incur  some  odium  in  my  district  when  conyicted  of  any 
crime  agsinst  property,  or  per^ns  especially,  but  not  so  much  for  other  offences. 
I  think  they  hold  the  gaol  m  groat  dread,  and  criminals  aro  rogarded  as  persons 
not  to  be  so  weU  trusted* 

13.  They  do  iiot  readily  lay  information  against  each  other,  but  they  giye  eyidence 
sgainBt  each  other.  Some  soreen  offenders  against  themselves  or  those  escaping  from 
t&  Colony ;  ^some  do  not  I  think. 

i4.  The  natiye  custom  of  rostitution  is  very  seldom  rosorted  to.    Oolonial  law  decides 

cases  of  theft. 

15.  Thero  bein^  no  recognised  chiefs  in  this  district,  no  decisions  of  any  importance 
are  giyen  by  chiefs. 

16.  Thero  are  at  prosent  no  lu^cnts  in  my  court.  Thero  wero  two  some  time  aso,  but, 
as  a  rule,  the  natives  do  not  lixe  them  on  account  ot  what  appears  exKwbitant^karges. 
They  think  they  stand  between  the  magistrate  and  the  people.  When  the  two  agents 
wero  hero  the  natives  often  complained  to  me  against  them,  and  asked  why  could  not 
they  come  direct  to  the  magistrate  without  being  put  to  the  expense  of  the  agent,  &c. 
Of  course  I  told  them  they  went  to  the  agents  of  their  own  free  will ;  they  wero  not 
obliged  to  go. 

17.  I  have  not  observed  very  much  difference  in  the  moral  character  ol  mission  station 
people  and  others  in  the  district,  or  in  the  morality  of  the  females.  There  appears  but 
a  famt  line  of  demarcation  between  the  two.  I  think  the  mission  influence  to  have 
vezy  gently  spread  throughout  the  district  without  having  penetrated  deeply.    Most  of 
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the  xuoralitn^y  I  think,  is  due  to  the  people's  own  self -respect  and  some  of  oar  good 
customfi  and  their  own. 

18.  They  employ  each  other  as  servants  oooasionally  I  betieve,  but  I  have  had  no  oases 
brought  to  my  court  to  my  recollection.  The  Fingoes  are  now  trrinfi;  to  en^ige  refugee 
Tambookies  from  Basutoland  as  servants,  as  they  pass  through  the  district  in  search 
of  work. 

19.  Thetradingstationsin  Herschelare,  as  arule,8ubstantialbuildings.  Clotibing,food« 
saddlezy,  ploughs,  &c.,  are  sold  for  cash  or  barter.  Mealies,  Kafir  com,  and  wheat 
are  mamly  raised  by  the  natives,  and  a  fair  quantity  of  wool  produced. 

20.  There  are  several  native  traidesmen,  such  as  buHders,  wor&ing  in  the  district,  and 
trading  on  their  own  account,  having  taken  out  licenses. 

21.  I  do  not  know  any  natives  who  lend  money  to  others  at  interest  or  hire  stock  at 
a  rental.     I  know  they  lend  stock  out  on  increase. 

22.  Cases  of  stock  being  given  out  on  the  increase  have  been  brought  into  court. 

28.  New  residents  in  the  district  receive  sites  for  kraals  and  garden  ground  through 

the  headmen,  by  the  special  authority  of  the  magistrate ;  but  occasioi^a^y,  qo  doub^, 
it  is  done  without  the  magistrate's  knowledge. 

24.  Their  garden  ground  is  limited.  People  are  not  supposed  to  ploueh  new:  ^^und 
without  the  special  sanction  of  the  magistrate.  Good  headmen  always 'come  to 
the  magistrate  for  authority,  and  are  supposed  to  consult  their  "  nUui,*'  every 
headmajjL  having  advisers  of  elderly  or  influential  men  called  a  '*  raad.'' 

25.  A  man  having^  several  wives,  each  wife  has  her  separate  gardens;,  a|l  the 
gardens  are  called  his.  The  crops  are  kept  separate  according  to  the  wives  ;,^nerally 
each  wife  has  a  mealie,  a  Kafir  com,  and  a  wheat  garden.  ,  ■  ,r 

26.  Owners  of  garden  lands  can  retain  their  rights  so  long  as  they  pay.  tli^.  taxes  on 
the  huts  the  gardens  belong  to,  unless  they  absent  themselves  from  the  district  filto- 
gether,  in  wmch  case  the  gardens  are  forfeited  and  given  out  to  elome  other  ti^rson 
as  ^nde. 

27.  Ploughs  are  in  common  use,  but  I  am  in  doubt  whether  they  have  lessened  the 
work  devolving  upon  women,  because  the  fields  are  now  la:j'ger  than  befbre,  and 
more  cleaning  has  to  be  done,  and  larger  crops  to  be  gathered  in,  &c. 

28.  I  think  tnere  is  a  little  growing  tendency  on  the  pait  of  ^e  natives  to  adopt 
European  customs  where  practicable,  and  where  likely  to  be  to  their  bwn  interest. 
Th^  like  education,  dress,  houses,  vehicles,  utensils,  language,,  burial,  xeading,  and 
festivities  such  as  a  social  ^thering  with  some  refreshment ;  but  do  not  care  for 
religion  I  think,  excepting  me  people  on  the  mission  stations,  such  ad,  N'Kupani's 
people,  Basutos  at  the  Wittebergen  Station,  Malifano's  people  at  BenBcinyale,  the 
Basutos  at  Watervaal,  and  Julius'  people  at  Taplin^,  who,  men  and  women,'  dress  all 
the  year  round  in  European  clothing.  Some  of  meir  children  are  sent  to  Heald 
Town  for  instruction,  and  they  have  fruit  gardens,  decent  houses,  tables,  chairs,  stools, 
plates,  cups  and  saucers,  knives  and  for^,  wagons,  ploughs,  clocks,  and  some  iron 
bedsteads.  Bensonvale  and  Tapling's  people's  houses  are  built  on  surveyed  ground. 
Often,  if  natives  many  by  English  law,  they  still  pay  cattle  for  their  wives :  some 
people  say  ^ghty  out  of  a  hundred  do. 

29.  I  do  not  think  that  the  natives  in  my  district  should  be  governed  alfcogether  by 
ordinary  colonial  law.  I  think  a  special  code  would  be  best,  adopting  such  native 
laws  and  ciNBtoms  ''  as  are  in  accordance  with  humanity  and  justice."  I  believe  there 
are  many  who  have  become  used  to  colonial  law  who  would  prefer  remaining  under 
it,  but  the  majority  at  present  believe  most  in  their  own  old  customs,  espec^aibjr  as 
regards  marriage  laws ;  and  a  special  code  would  be  more  likely  to  suit  them,  but, 
perhaps,  the  semi-civilsed  would  not  like  to  retrograde  after  having  so  far  embraced 
colonial  law.  •  •      ^ 

I  would  recommend  a  special  code  of  land  laws  ad  simple  and  as  near  to  their 
own  system  as  possible,  making  a  condition  that  any  grantee  or  direct  purchaser 
of  land  should  be  obliged  to  conform  to  colonial  land  laws  in  their  entirety,  and  any 
native  land  occupier  might  have  the  option  of  coining  under  colonial  land  laws  when- 
ever he  applied  lor  it,  if  legally  in  possession. 

As  regards  marriages,  a  native  argument  in  favour  of  cattie  dowry  is  as  follows : — 
Because  the  parent  paid  for  the  mother;  because  of  the  trouble  in  rearing  the 
daughter ;  because  foolish  men  throw  their  wives  away  if  they  have  not  paid  for 
them,  saying  "go,  because  I  have  only  married  you  with  *  boots;*  "  because  the 
wives  say,  **I  don't  care,  because  you  have  paid  nothing  forme,  &c."  I  think  natives 
should  be  allowed  their  choice  to  marry  by  colonial  law  or  native  custom,  whichever 
suits  them  best.  In  time  I  suppose  they  will  all  from  choice  come  to  our  laws,  but 
it  will  be  better  by  an  act  of  their  own  will  than  otherwise. 

Inheritance  the  same.  Let  individuals  embrace  colonial  law  as  -they  become 
fit  for  it.  A  coloniallaw  of  inheritance  for  a  barbarian  or  a  semi-barbarian  seems  out 
of  place. 

30.  I  am  a  marriage  ofiELcer,  but  native  marriages  are  not  registered  in  my  office.  The 
only  record  of  marriages  are  fecial  licenses.    No  natives  have  yet  applied^ 

9U         Basutos  marry  Ei^goes.    For  instance,  040  of  my  Basuto  headnuui  s  sons  married 
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aPingogiri.  A  Bft&atOy&amedFhafi,  married  another;  Paulas  Sepiribo,  a  T^ngo,  married 
a  Basuto  girl; ,  Solomon Tikiso,  a  Fingo,  married  another;  Kilakle,  a  Fingo,  married 
a'lTambqokie'girl;  Zwehi  do.  do.;  Mbnjrana  do.  do.;  Fill,  do.  do.  I  have  not 
noticed  a  t^ingo  girl  Inarried  to  a  TambooMe. 

82.  'The  ttse  of  Drandy  is  common.  They  buy  it  in  Lady  Orey,  on  the  border  of  the 
district,  and  on  the  Free  State  border. 

83.  The  use  of  red  day  is  diminishing  where  clothing  is  in  ^neral  use. 

34.  Trading  stations  about  a  native  district  excercise  a  dv^ising  influence,  more  or 

less,  I  thii^,  and  are  a  convisnience  to  the  public  opening  up  the  country.  Being  at  the 
seat  of  magistracy  they  would  draw  the  natives  more  in  contact  thereby  with  what  was 
going  on  among  the  people,  and  their  progress  would,  j^haps,  be  hotter  discovered, 
and  miders  would  not  be  likely  to  be  m  a  podtion  to  claim  such  large  compensation 
from  Government  for  losses,  &c.,  but  it  would  be  a  most  tmpopular  measure  through- 
out; the  district  and  have  many  drawbacks. 

3.5«  A  code  of  laws  should  be  framed  and  promulgated  for  the  government  of  the 

native  territories.  I  do  not  think  that  Europeans  should  be  under  them,  because 
in  our  civilised  state  other  laws  would  not  suit  us,  and  in  the  barbarous  state  of  the 
natives  our  extremelv  civilised  laws  should  not  suddenly  be  applied  to  them.  Every 
facility  should  be  aA)rded  natives  to  be  able  to  exempt  themselves  from  native  law 
wheh  they  daim  it  and  widi  to  become  naturalised. 

86*  0ccad6nallv  native  doctors  sue,  and  I  adjudge  as  arbitrator  between  them  or 

am  guided  by  the  rules  of  "fair  play,"  deciding  for  whichever  one  has  the  most 
reasonable  case. 

87.  VcBcy  few  witchcraft  cases  have  been  brought  before  me;   none  serious.     I 

S morally  turn  them  into  ridicule  or  rate  the  parties  soundly  for  their  folly,  much  to 
e  amusement  of  the  natives  standing  by,  wnich  appears  to  keep  them  away  from 
me. 

88.  I  know  nothing  whatever  of  Emigrant  Tambookieland.  I  have  had  no  oppor- 
tumty  of  watchinff  the  progress  there. 

89.  I  thmk  the  iaea  of  surveying  a  farm  and  locating  a  headman  on  it  over  the 
people  is  good,  and  seems  to  me  to  be  very  near  the  s;^tem  in  existence  here,  vix., 
tko  j^eople  are  grouped  in  parties  and  a  headman  over  each.  A  difference  is  that 
graang  all  .over  the  district  is  common.  The  difficulty  in  farms  is  the  grazing 
boundm^s,  and  the  disputes  they  mi^htlead  to.  If  the  peo]ple  could  be  induced  to 
make  local  bye*laws,  regulating  grazing  rights,  limiting  building  lot%  kraals,  and 
garden  grounds,  then  I  think  the  system  might  be  successful. 

One  of  the  native  difficulties  is  the  increasing  population,  and  as  eadi  son 
manying  expects  a  home  and  gardens  and  stock  to  be  provided  for  him,  thus  the 
orowding-in  and  the  crowding-out  that  follows,  and  deterioration  of  the  land,  finally 
resulting  in  dissatisfaction  and  revolt,  which  it  is  our  duty  to  try  to  deal  witii,  viz., 
by  encouraging  holders  of  land  to  keep  it  intact,  in  order  that  it  might  be  suffldent 
for  them  to  live  on  and  improve  by,  whereas  if  divided  among  many,  demoralisation 
follows.  The  old  men  should  be  induced  to  encourage  their  sons  to  move  off  when 
married,  and  the  sons  should  not  be  permitted  to  crowd  out  the  old  people.  This 
might  be  effected  by  a  carefully  drawn  code  of  bye-laws  being  framed  and  placed 
before  the  proprietors  of  the  farm  or  location,  say  for  adoption. 

As  the  natives  are  at  present,  the  outcry  is  ''land,  limd,''  mostly  for  the  young 
men  who  are  anxious  to  live  as  their  forefathers  did,  in  the  enjoyment  of  freedom 
and  sunshine. 

D.  HOOK,  Beddent  Magistrate. 

Besident  Magistrate's  Office, 

Hersohd,  2ndNovember|  1881. 

t^.S. — ^Annexed  I  append  a  few  notes  by  Mr.  Oswald  Brigg  of  this  district,  who 
has  had  a  fi;ood  deal  of  experience,  being  a  landed  proprietor  on  the  border  of  the 
district  and  engaged  in  business  among  the  natives. 

D.H. 


Notes  by  Mr.  Oswald  Brigg,  Herschel. 

12.  Natives  do  not  incur  so  much  odium  when  found  guilty  of  any  serious  crime  as 

amongst  Europeans,  and  a  returned  convict  assodates  with  his  fellows  pretty  much 
as  he  did  before  his  conviction.  This  mav  arise  from  the  sujppodtion  that  he  has  atoned 
for  his  crime,  and  therefore  no  more  guilt  remains  upon  hun. 

18.  Natives  freouently  lav  information  or  give  evidence  against  each  other,  especially 

if  they  are  Of  Afferent  tribes,  but  there  is  a  good  deal  of  **  danishnees,"  and  no  douM 
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many  crimes  neyer  come  to  light,  because  they  are  only  known  to  a  few  people  of  one 
tribe.  The  faciKties  for  secret  poisoning,  and  hut  burning  too,  are  buch  that  it  iS  not 
to  be  wondered  at  that  a  native  is  often  afraid  to  be  an  informer. 

When  a  thief  cannot  make  restitution  for  stolen  stock,  it  would  be  well  iE  he  could 
be  made  to  work  the  money  out  by  repairing  the  roads  along  with  other  prisoners, 
and  a  fair  allowance  of  wages  given  him  per  day,  such  wages  to  go  to  the  loser  of 
the  stolen  property,  the  Government  of  course  also  being  repaid  for  cost  of  main- 
tenance, where  a  native  or  Bastard  makes  a  debt  without  any  intention  to  repay, 
and  has  nothing  to  be  seized  (a  case  of  constant  occurrence),  the  same  way  of  treat- 
ment would  put  a  check  upon  a  great  deal  of  villainy.  This  remark  applies  par- 
ticularly to  Bastards  and  Hottentots,  many  of  whom  live  a  g^eat  part  of  their  Hves 
by  obtaining  goods  under  false  pretences ;  and  such  cases  do  not  come  into  court, 
because  at  present  there  seems  no  law  to  deal  with  them,  as  they  possess  no  property 
of  any  kind. 

'.  A  store  or  shop  on  a  mission  station  would  be  safer  from  danger  of  thefts  than 

one  among  the  heathens,  and  storekeepers  prefer  storemen  from  mission  stations  to 
raw  heathens.  Morality  among  the  girls  is  far  from  what  it  ought  to  be  on  mission 
stations,  and  many  young  women  are  seduced  and  become  mothers,  because  they  are 
not  tmder  the  laws  which  among  the  real  heathen  operate  as  a  great  check  upon  that 
crime.  G^ie  young  men  under  colonial  law  appear  to  be  able  to  seduce  girls  with 
impunity. 

).  Natives  frequently  employ  servants — ^boys  and  young  men — as  shepherds,  cattle 

herds,  &c.,  generally  from  an  inferior  tribe  or  from  very  poor  families.  They  are 
generally  paid  in  stock,  and  contracts  of  service  are  sometimes  made  out  by  the 
resident  magistrate. 

Natives  rarely  employ  female  servants,  as  it  is  found  incompatible  with  their 
prooUvities. 

9.  The  general  character  of  buildings  on  trading  stations  is  good — houses  built  of 

burnt  brick  or  stone,  and  covered  with  galvanised  iron  or  thatch.  Qoods  sold  are 
approximating  more  and  more  to  those  sold  in  European  towns.  They  are  sold  for  cash, 
on  credit,  and  in  barter.  The  produce  mainly  raised  by  natives  is,  wool,  mealies, 
Kafir  corn,  and  wheat. 

0.  There  are  natives  engaged  in  trading,  taking  out  their  licenses  like  white  men, 
also  blacksmiths,  farriers,  carriers,  dammakers,  masons,  bricklayers,  plasterers,  hme- 
bumers.     The  natives  are  remarkably  fond  of  trading. 

1 .  No ;  lending  money  on  interest  is  unknown,  also  letting  stock  at  a  rentaL 

5.  Each  head  of  a  family  is  supposed  to  have  allotted  to  him  by  the  headman  of  his 

village  sufiGLcient  garden  ground  for  his  requirements. 

16.  If  an  occupier  of  garden  lands  migrates  to  a  distant  part  of  the  country  to  settle 

there,  he  forfeits  his  right  to  his  garden  land. 

!7.  Ploughs  are  almost  universally  used,  and  consequently  the  work  of  the  women  is, 

during  the  ploughing  season,  tranf  erred  to  other  chajinels ;  but  as  the  average  under 
cultivation  is  considerably  increased,  more  hoeing  and  reaping  and  dressing  of  the 
grain  follows  as  the  work  of  the  women.  The  ploughing  is  mainly  done  by  big  boys. 
Nine-tenths  pf  the  adult  men  spend  hve-sixths  of  their  time  in  idleness.  The  mission 
station  men  are  more  industrious  than  the  heathen. 

18.  There  is  a  growing  tendency  on  the  part  of  natives  to  adopt  European  customs 

in  marriage,  dress,  houses,  furniture,  amusements,  f estitives,  food,  utensils,  language, 
religion,  education,  burial.  The  number  of  letters  sent  by  post  by  natives  is  also 
steadily  increasing.  A  number  of  natives  applied  to  a  trader  to  furnish  them  with 
musicaJ  instruments  for  a  brass  band,  and  promised  to  pay  off  by  instalments  the  cost 
of  the  instruments,  and  were  willing  to  pay  to  be  instructed.  They  purchase  articles 
which  formerly  were  not  known  among  them,  0.^.,  blacking,  sponges,  concertinas, 
chairs,  trunks,  lace,  ribbons,  pomatum,  scents,  almanacs,  date  cases,  clocks,  watches, 
dictionaries,  ready-reckoners,  &c. 

29.  The  natives  should  be  governed  by  a  special  code,  adopting  such  native  laws  and 

customs  as  are  in  accordance  with  humanity  and  lustice;  otherwise,  great  care  should 
be  given  to  the  appointment  of  magistrates  in  selecting  suitable  men  who  should  be 
well  paid,  and  then  a  good  deal  of  mscretionaiy  power  should  be  given  them. 

31.  Marriages  between  Basutos  and  Fingoes  are  common,  but  between  Fingoes 
and  Kafirs  not  so. 

32.  The  use  of  brandy  is  common  amongst  the  men,  but  not  amongst  the  women.  The 
Herschel  people  get  their  main  supply  by  sending  people  on  horseback  for  it  to 
Lady  Grey. 

33.  The  use  of  red  day  is  still  universal  among  the  heathen  kraals,  but  the  mission 
station  people  use  very  little. 
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By  R.  Fielding,  Esq.,  Special  Magistrate,  Middledrift,  King  Wm.'s  Town. 

1.  Special  Magistrate,  Middledrift,  1st  October,  1865. 

2.  Gaptainand  Superintendent,  Kafir  Police,  and  Superintendent,  CrownBeserve,  Ldli. 

8.  I  have  always,  more  or  less,  been  guided  by  equity  and  the  book  of  Elafir  Laws 

and  Oustoms,  from  the  time  of  my  appointment  as  Superintendent  of  Ldli  until  the 
present  time. 

4.  There  are  no  Gbvemment  buildings  at  this  place  occupied  bj  either  the 
magistrate  or  any  other  person  attached  to  his  establishment. 

5.  There  is  a  post  ofBlce  here,  and  the  nearest  telegraph  office  is  in  Alice. 

6.  Population,  men,  women,  and  children,  14,651,  Keuna's  tribe,  and  Fingo  tribes. 

7.  As  far  as  civil  cases  are  concerned,  I  generally  act  in  the  capacity  of  arbitrator. 
These  cases  can  be  brought  before  the  civil  commissioner  of  the  division  if  the 
parties  are  not  satisfied  with  the  dedsion  given  by  me.  Serious  cases  are  brought  to 
trial  before  the  Circuit  Court.  •■< 

8.  I  have  had  no  cases  of  disputed  inheritance.  Dowry  cases  constantly  occurring, 
and  are  dealt  with  in  a  modified  form  of  native  customs. 

9.  The  chiefs  and  headmen  have  no  power  to  hear  or  decide  cases. 

10.  Fin0s  or  hard  labour.    I  never  give  lashes. 

11.  ^^  ^^  guarded  by  the  native  poHce,  and  fed  on  grain.  Meat  is  not  to  be  had 
here.    They  attend  the  native  chapel  at  Annshaw. 

12  &  13.  Not  amongst  the  heathen  portion.  They  mostly  screen  ofEenders,  except  where  it 
wpuld  be  a  pecuniary  loss  if  found  out. 

14.  All  thefts  are  brought  before  the  Circuit  Judge.  Some  are  disposed  of  by  the 
resident  magistrate  of  the  division,  and  only  in  very  trifling  cases  dealt  with  by  me. 

15.  Chiefs  have  nothing  to  do  with  cases  of  any  kind.  Their  duty  is  to  assist  the 
magistrate  in  his  duties. 

16.  Not  any.  I  consider  it  unnecessary  to  have  agents  in  an  arbitrator's  court,  such 
as  this  is. 

17.  The  natives  on  mission  stations  bear  a  higher  character  than  the  heathen.  The 
heathen  men  and  women  are  most  immoral,  but  that  is  counteracted  by  the  teaching 
of  religion.  The  residents  of  mission  stations  near  towns  are  more  subject  to  tempta- 
tion, and  the  morality  of  females  is  worse  than  on  mission  stations  removed  some 
distance  from  towns.         : 

18.  Natives  do  employ  each  other  as  servants,  and  are  generally  allotted  a  portion  of 
land  for  cultivation  in  lieu  of  wages.  No  cases  of  the  kmd  have  been  brought  before 
me. 

19.  Brick,  wood,  or  wattle  and  daub ;  blankets,  negro  sheets,  dress  stufib,  handker- 
chiefs, &c, ;  cofPee,  sugar,  tea,  tobacco,  soap,  and  all  kinds  of  common  jewellery,  red 
day,  and  various  other  common  ai-tides. 

20.  There  are  no  mechanics  in  this  district,  although  there  are  many  in  the  adjoining 
division  of  Alice.  Many  natives  have  left  this  for  various  parts  of  the  Colony  for 
general  employment. 

'21.  I  do  not  know  of  any  who  lend  money,  but  there  are  many  who  hire  horses  and 

oxen  at  a  rental. 

22.  Yes.    I  always  act  as  arbitrator  in  such  cases. 

23.  From  the  headmen  of  the  villages  by  my  sanction. 

24.  liand  is  allotted  according  to  the  quantity  available  and  the  number  of  families. 
25«  Every  wife  has  her  own  garden. 

26.  There  is  no  limit  so  long  as  his  family  occupy  and  pay  their  taxes.  Should  the 
whole  family  leave  and  not  return  for  two  whole  seasons  and  not  pay  taxes  for 
that  period,  the  land  is  allotted  to  someone  else ;  and  should  the  original  occupiers 
return,  they  must  take  what  they  can  get. 

27.  Ploughs  are  very  much  in  use,  and  make  the  women's  work  much  easier. 

28.  It  is  only  at  mission  stations,  where  natives  have  been  brought  xmder  the  influence 
of  religion,  where  Furopean  habits  and  customs  are  desired. 

29.  It  is  my  opinion  that  all  natives  living  within  the  operation  of  the  colonial  laws 
be  dealt  with  by  these  laws,  especially  as  these  laws  must  extend  in  time,  and  be 
much  easier  than  after  having  been  accustomed  to  the  spedal  code,  which  must  be 
given  up  ultimately. 

30.  I  am  not  a  marriage  officer. 

31.  Except  among^  the  Christian  natives,  I  have  not  heard  of  any  intermaniageQ 
between  Kafirs  and  FingoQSf    TbQ  old  feeling  of  enmitjr  is  stOl  too  great. 
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32.  It  is  confined  to  a  few  who  generally  succumb  to  it,  and  is  procured  at  tibe 

various  roadside  canteens.  '  ^ 

88.  Not  used  to  the  same  extent  as  formerly.    More  natives  are  found  dressed  in 

European  clothes  than  was  the  case  some  years  back.  '       ; 

34.  Not  necessarily. 

35.  This  I  cannot  answer. 

36.  Yes,  by  equity. 

37.  I  never  had  any  such  cases. 

38.  No  farms  have  been  allotted  in  this  district. 

39.  As  there  are  no  allotments  in  this  district,  I  have  no  means  of  giving  an  opinioili 

R.  FIELDING,  Special  Magistrate. 
By  C.  H.  Driver,  Esq.,  Resident  Magistrate,  Lady  Frere. 

BSPUMTO 
QUSRIOVB. 

1.  May,  1879. 

2.  Clerk  iq  Charge  of  the  Queen's  Town  Tambookie  Location. 

3.  None  before  appointment.  After  appointment  the  settling  of  various  disputes 
necessitated  my  making  inquiry  regarding  the  laws  and  customs  of  natives. 

4.  Courthouse  with  office  attached ;  gaol  with  three  compartments  and  yard,  gaolers' 
quarters  attached ;  dwelling-house  with  out-houses,  &c. 

5.  Post  by  runners  once  a  week  each  way  to  Queen's  Town  and  Dordrecht.  Tele- 
graphic none. 

6.  About  1,200  square  miles;  population  about  35,000  souls.  Chiefs  there  are 
none ;.  people,  Tembus. 

7.  In  civil  cases  of  inheritance  I  apply  native  custom  under  Act  18  of  1864.  I 
take  evidence  from  natives  as  to  the  law  when  I  am  not  acquainted  with  it.  In  other 
oases,  and  in  criminal  cases,  I  have  to  be  guided  by  colonial  law. 

8.  I  have  had  only  one  disputed  inheritance  case.    This  was  a  land  question, 

9.  There  are  no  chiefs,    l^e  headmen  have  no  power  to  settle  cases. 

10.  Imprisonment,  fines,  lashes.    Lashes  for  stock-thefts  and  second  or  subsequent 
offences. 

11.  Guarded  by  constables,  employed  on  the  road-making  and  water-furrows,  and  fed 
on  com  and  meat.    They  have  a  service  every  Sunday  afternoon. 

12.  Very  littte. 

18.  They  do  not  readily  lay  information,  unless  it  is  for  anything  conmiitted  against 

themselves  or  their  interests. 

14.  It  is  not. 

15.  Can't  say. 

16.  Several  attorneys  practise  in  mv  court.    They  fiind  ample  work,  and  are  regarded 
as  an  assistance  by  those  natives  wno  employ  them. 

17.  I  consider  the  mission  Kafirs'  character  generally  is  higher  than  the  heathen. 

18.  They  do,  and  pay  with  stock  and  money.    They  do  bring  cases  into  court.    I 
settle  them  under  tne  Master  and  Servants'  Act. 

19.  Stone  or  sod wallswithfiatironroofs.  Blankets,  clothing, ploughs,  shoes,  spades,  red 
ochre,  tobacco.    They  are  sold  cJbdefiy  for  cash.  The  produce  raised  is  grain,  wool,  skins 

20-22.  No. 

23.  From  the  headmen  directed  bytheresidentmagistrateorone  of  thesuperintendents^ 

24.  They  can  have  as  much  as  they  can  properly  attend  to  and  cultivate. 

25.  Every  man  who  has  a  hut  and  pays  taxes  has  his  own  garden. 

26.  His  right  ceases  immediately  he  leaves  the  district  and  has  his  name  struck  ofi! 
the  register. 

27.  Ploughs  are  in  very  common  use.    Their  introduction  has  lessened  the  work  of 
the  women. 

28.  lobservethistendency  among  theChxistianKafirs,  all  of  whom  adopt  many  of  these* 

29.  I  think  ordinary  colonial  law. 

30*  I  am  a  marriage  officer.    My  services  are  not  frequently  applied  for.    I  keep 

the  record  required  by  Act  No.  16  of  1860,  Section  12,  Schedule  A. 

81.  Kafirs  and  Fingoes  intermarry  frequently. 

82.  It  is  in  the  neighbourhood  of  canteens  (hotels).  They  purchase  it  at  the  canteens. 

XJTJ 
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>t9$.  ySbfix^  flbpuld  be,.a  Mde  pt  ,laivi^,  Mid,  whateiK0r>.tli^rl^i7  [is,  ahonld  be  oMde 

applicable  to  everyone.  It  iafooddaii^lo  th^t  a  mag^^te  aboii^d  have  two  laws 
b^ore  bim— -one  to  apply  to  one  man,  the  other  to  anotb^ry  the  distinction  being 
one  of  oolonr — and  be  able  to  punish  in  one  what  he  may  mj^  in  the  other. 

86.  They  sometimes  bring  claims  for  attendance  or  work  performed.  If  there  is  the 
least  appearance  of  witchcraft  connected  with  the  claim,  I  do  tiot  heed  tiiem ;  if  not, 
I  settle  them  as  well  as  I  can  without  taking  it  into  the  court. 

87.  I  have  had  one  or  two  oom^aints,   but  upon  inquiry  hare  ^not  found  any 
:eviden/ee,  and  I  haveneveiviMen  jooinpeiled  to  give  a  decision. 

88.  I  have  had    opportunities  of  watching  the  progress  made  by  those  in  the 
.  SambookLe  locations  of  Queen's  Town  and  Wodehouse.    I  notice  a  great   desire  to 

acquire  more  land,  and  each  grantee  seems  most  anxious  to  get  grants  for  his  sons. 
One  or  two  of  them  have  purchased  adjoining  lands  from  Government.  The  civilised 
man  (or  Cbristian  native)  I  observe  has  built  a  goodsubsfantial  house,  and  the  whole 
of  his  establishment  is  very  creditable,  and  his  farming  is  carried  on  in  a  manner 
equal  to  many  European  farming  establishments,  and,  in  some  cases,  better.  'On  Umb 
otner  hand,  we  heathen  Ka£a  is  just  where  he  was  when  he  obtained  the  grant. 

89.  The  system  is  a  good  one,  and  has  worked  well.  Eachheadmenxs^  a  detective. 
They  appreciatel  the  position  given  to  th:em.  They  doiheir  bostto  work  into  the  hands 
of  Oovemment.  They  perf(mn  work  better  than  a  poUceioroe  costing  ten  times  as 
much  money,  would  do.  The^  are  very  xealous,  and  do  a  great  deal  to  gain  the 
.the  people  over,  from  the  chiefs  to  £Foyemment.  I  would  recommend  the  system 
being  extended.  

0.  IS.  DBTTEB,  Beadent;Miftgi6trate. 
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CTRCULAB  No.  2.] 

TO    CHIEF   MAGISTl]'^'^**^""'*''^^"'''''*''^ 

nat] 

Lers  at  interest,  or  hire  stock  to 
!• — Give  ike  date  of  your  appointm 

2.— What  offloial  position,  if  any,  ij^^  ^^^ 

ktes  for  kraals  and  garden  ground  ? 
8.—- What  means  have  vou  had  of  i 
before  appointment;  seooni  after  appoL  how  do  they  get  it? 

I 
4. — Give  short  description  of  Qoveij  or  its  crop,  or  does  each  member 
cBkul*B  houses,  gaol,  &c.    If  any  of  tib| 

tenns  fhey  are  in  use  ? 

i 

,     ^.  ,  jht  to  them  should  he  emigrate  ? 

6.— Give  your  postal  and  telegraph! 

[n  lessened  or  increased  the  work 
6. — Give  the  approximate  area  and 
Ghiefs,  and  also  the  tribal  names  under 

IS  in  your  district  to  adopt  European 
7.— How  far  are  you  guided  in  civil  reading,  festivities,  vehides^ood, 
in  any  case  you  are  not  acquainted  with  r^^'^^^^ '^^^^  *^  y°^  ^ 

8.— What  w  the  nature  usuaUy  of  a^>e  governed  by  ordinary  Colonial 
of  dowry  cases?  ^^^^  as  are  in  accordance  with 

^er  specially  to  Marriage  Laws, 

9. — ^Ib  yours  a  Court  of  first  instand 
or  both? 


10. — ^What  is  the  nature  of  the  puni 
nflict  lashes? 


Is  as  such  frequently  applied  for,  and 


11.— How  are  prisoners,  sentenced  tc 
visited  by  Ministers  of  Beligion,  o~  " 


t?    Specify  more  particularly  the 


romen  in  your  district  ?    If  so,  state 


12. — ^Do  Natives  incur  any  odium  am 
any  serious  crime  ? 


13.— Do  Aeyreadnykyinfonnationi  an  be  concentrated  at  the  seat  of 
onenders  against  themselves,  or  those  esci 

^  14.— Is  the  custom  of  restitution  in  stfc^  the  Govenmient  of  the  Native 
restitution,  how  is  he  dealt  with  ?  ptories  should  be  under  them  ?    In 

pour  opinions. 

^  16. — ^How  is  any  decision  given  by  a  J 


having  been  confirmed,  carried  out? 

16. — ^Are  there  any  agents  practising 
they  much  employed  ;  and  how  regarded  1 


services  in  your  Court  ?    If  so,  on 


,  witchdoctor  ever  bring  a  complaint 
ct  of  the  victim  and  the  witchdoctor? 


17. — Do  Natives  of  Mission  Stations 

the  heathen  ?   State  your  opinion,  also,  as  wn  and  Wodehouse  Districts),  and  in 

the  grounds  upon  which  you  give  it.  ptd  acres,  have  been  granted,  in  some 

ving  Natives.    Have  you  had  any 

iQ     Tk     XT  X--  1  ^    .,       so,  state  your  condusioiis. 

18. — ^Do  Natives  employ  each  other 

Are  cases  arising  out  of  these  engagement 

oiple  do  you  decide  ihem  ?  itry  has  been  surveyed  into  farms  of 

arms  are  under  a  Headman  appointed 

1 A     im.  ^  ^^  ^  7^^  know  has  tnis,  or 

19.— mat  IS  the  general  character  a  i  and  would  you  extend  it  ?     Stata 

are  they  «old  for  cash,  on  credit,  or  in  barP 
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APPENDIX  E. 


BEPIIES  TO  CntCULAB  (No.  8)  ADDRESSED  TO  DTSFECTOSS  AND 

SUFEBINTENDENTS  OF  NATIVE  LOCATIONS, 
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CIECULAR  No.  8.] 

TO    INSPECTORS    AND    SUPERINTENDENTS    OF 

NATIVE   LOCATIONS. 

1. — Give  name  of  your  Location,  and  state  under  what  Act  of  Parliament,  or  Ordinance,  it  is 
constituted  ? 

2. — Do  you  live  in  the  Location  ?  If  you  do  not  reside  in  your  Location,  what  stated  official 
▼isits  do  you  make  to  all  parts  of  it  ?  If  you  keep  any  diary  or  register,  give  the  entries  during  any 
week  of  July  last  ?    What  other  duties  do  you  discharge,  or  what  other  occupation  do  you  follow  ? 

3. — Has  the  land  of  your  Location  been  surreyed  for  allotments  for  Natives  ?  If  so,  what  is  the 
extent  of  allotments  and  of  village  plots  wh«re  these  have  been  constituted  ? 

4. — ^If  Location  land  has  been  given  out  to  individuals  state — 

(1)  Original  number  of  grantees. 

(2)  Original  number  of  village  plots. 

(3)  Number  of  original  grantees  who  (a)  have  taken  up  tities,   (I)  who  are  now  in 

resident  occupation,  (e)  who  have  sold,  (d)  who  have  leased  their  land  ? 

5. — Oive  the  number  of  arable  lots  which  are  cultivated,  and  state  what  cultivation  is  adopted, 
what  kind  of  com  is  grown,  the  facilities  for  irrigation,  the  markets  for  produce ;  what  rights  there 
are  of  grazing  on  commonage,  and  whether  commonage  is  over-stocked? 

6. — State,  if  possible,  how  many  of  the  grantees,  or  leaseholders,  earn  livelihood  by  agricultural 
or  pastoral  pursuits  only ;  and  how  many  add  to  their  income  by  other  pursuits — such  as  transport 
riding,  service  with  a  master,  or  by  handcraft,  &c.  State  if  there  are  any  native  mechanics  resident 
in  your  location,  and  engaged  at  tiieir  trade  ? 

7. — Are  those  to  whom  plots  are  leased  in  your  Location  usually  other  grantees  belonging  to 
the  same  location,  or  are  they  natives  from  a  distance  ? 

8. — How  many  lots  have  be^ii  sold  t<j^Eii|ro|fieing(  And  Irbltf  iaIlDw  Ibeing  done  with  those  lots  ? 

9. — Is  there  a  growing  teildin^  in  ^bitr4ioddlon''W{(ffi^  ^xroffbai/ Customs  in  marriage,  dress, 
houses,  furniture,  amusements,  reading,  festivities,  vehicles,  inmlements,  utensils,  food,  language, 
religion,  education,  burial,  servants,  &c.  ?    Give  any  particulars  known  to  you  illustrative  of  tendency. 

10. — Do  you  think  that  such  matters  as  the  branding  of  cafOe,  dealing  with  contagious  diseases 
of  animals,  the  regulation  of  the  general  trade  in  uie  Location,  and  of  the  liquor  trade  in 
particular,  can  better  be  dealt  with  by  a  local  authority  canying  out  local  regulations,  than  by  an 
officer  tflipofcitj^  by  0(uy»)^  f   11  t(f|  «tate  yourreasoM. 

1 1 . — ^What  number  of  natives  in  your  Location  are  registered  voters  ?  Do  they  shew  any 
interest  in  pubHc  que^iSitiih^  kidih£g:i0^Sti(A&iiAiM  dt  &m^At$f 


12. — ^Would  the  natives  be  willing  to  accept  a  proposal  to  have  a  committee  from  among  them 
directing  the  management  of  the  Location  ?  If  so,  how  would  you  suggest  the  conmiittee  should  be 
chosen? 

13. — How  do  the  natives  stand  affected  towards  proposals  to  assimilate  their  laws  of  marriage 
and  inheritance  to  the  Colonial  law  ? 

14. — How  do  the  natives  regard  the  "Branding  Act  "  (Act  8  of  1878)  ?  State  what  has  been 
your  experience  of  the  "Branding  Act"?  If  you  have  found  it  to  act  oppressively,  or  so  as  to 
cause  dissatisfaction ;  what  amendment  would  you  suggest ;  and  what  is  the  nature  of  the  dissatis- 
faction expressed  ? 

f  Superintendents  of  Municipal  Native  Locati<m»^  in  addition  to  answering  the  foregoing  questions  as  far 

as  they  concern  their  charge,  will  he  good  enough  to  reply  to  the  following  J : 

15. — ^How  many  huts  or  dwellings  axe  on  land  which  is  the  property  of  occupants'  and  how  did 
these  holders  obtain  possession  ? 

16. — ^When  residents  enjoy  right  of  occupation  only,  would  the  Town  Council  or  Municipal 
Commissioners  be  prepared  to  convert  that  right  of  occupation  into  a  grant,  and  on  what  terms?  If 
tiiey  are  not  prepared  to  do  so,  state  the  reasons  ? 

17. — ^What  are  the  principal  methods  of  earning  a  livelihood  followed  by  the  men  ?  Do  the  men 
in  many  cases  live  on  the  eanungs  of  the  wives  ? 

18. — ^What  are  the  regulations  about  streets,  size  of  plot,  occupation,  rent  ? 

19. — Do  the  inhabitants  of  the  Location  send  their  children  to  school  or  to  service  mostly  ? 

20. — ^Does  your  Location  tend  to  harbour  vafi;raiits,  thieves,  prostitutes  ?  What  do  inhabitants 
do  with  their  sick  and  hurt,  their  lepers,  and  syphilitic  cases  ? 

21. — ^Is  your  office  ever  used  as  a  registry  office  for  masters  and  servants? 

22. — To  what  extent  have  the  inhabitants  of  your  Location,  so  far  as  your  knowledge  goesi 
taken  pert  in  recent  wars  with  rebels  or  with  the  Colonial  forces  ? 
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•8yS-  Baftet^,  Ii;i9P©ctOT and  Sup^ntendent of  Hrat^y^J^ocation^ Albany. 

^UUXS  TO 
UJDBflTXCBB* 

1.  Qraham^B  Town  Loctttioii,  of  wliicli  I  am  j^upermtenpleiit,  was  given  put  in  1856 

Wider  Sir  Oeoi^  Grey's  ftdminisbration,  l^ut  not,  so  far  as  I  am  i^ware,  under  any 
special  Act  of  Parliament. 

Lower  Alt3any  Location,  of  wl^ch  I  am  inspector  under  Acts  6  of  1876  and  8  of 
'I'BTQ,  ccmsists  of  some  fifteen  communities  of  natives,  commonly  called  squatters, 
residing  on  farms  and  paying  rent  to  the  owners. 

There  is  also  a  municipal  location. riBcently  formed,  of  which  Ifun  only, nominally 
in  charge. 

3.  I  do  not  Hve  on  the  location,  l^ut  as  it  is  contiguous  to  the  town,  I  am  daily  in 
communication  with  the  people. 

I  keep  no  official  diary.    I  endeavour  to  visit  each  of  the  locations  in  the  district 
^Qce  a  month.    I  have  no  other  occupation. 
•  "3»  The  Graham's  Town  Location  is  laid  out  in  erven  of  about  150  feet  by  70,  and 

^B  measurement  has  been  followed  in  laying  out  the  new  paunicipal  location.  These 
erven  are  supposed  to  indude  ground  for  cultivation,  no  separate  j^irden  Idts  having 
l)een  marked  off. 

The.lpcations  in  the  ^ii^tricffc  being  pn  farms  which  are  pr^y^^  pr(^rfy  are  un-> 
«ui*veyed. 

4.  1.    Original  number  of  grantees,  415. 

2.  Ori^al  number  of  village  plots,    145  Hottentot :  d20;3^go.  and  E^afiri 

3.  (a)    898  of  the  original  grantees  took  up  titles. 

(h)      77  do.  do.  now  in  resident  occupation. 

(e)    ,125  do.  do.  have  sold  their  land. 

(d)      98  do.  do.  have  let  their  land. 

b^  There  are  no  arable  lots  properly  so  called.     A  few  of  the  erf-hplders  grow 

.vegetables.  No  means  tA  irrigation  exist,  and  in  dry  seasons  the  ground  is  useless 
for  cultivation. 

The  natives  on  the  farms  cultivate  wheat,  barley,  oats,  maize,  and  Kafir  com, 
principally  the  two  latter,. in  considerable  quantities.  Their  produce  i&brougbJLinto 
'  Graham's  Town  for  sale  as  a  rule.  Accor^ung  to  municipal  regulations,  each  snare- 
holder  is  allowed  to  graze  twelve  head  of  cattle  or  horses,  or  twenty -five  goats  or 
:riieep,  on  the  Graham's  Town  commonage.  This  commonage  is,  in  my  opinion^ 
eonsiderablv  overstocked. 
6.  None  of  the  erf-holders  in  the  Graham's  Town  Location  earn  a  livelihood  by  agprf'- 

cultural  or  pastoral  pursuits  only.  They  are  employed  in  various  ways  as  servants, 
herds,  wagon-drivers,  &c.,  and  a  good  many  have  lately  hired  land  from  the  munici- 
pality f or  prick-ijaaking,  at  which  they  employ  a  number  of  their  fellows. 

On  the  locations  in  the  district  they  depend  mainly  on  their  crops  and  cattle,  but 
are  also  employed  as  farm  servants,  reapers,  &c.    Those  who  own  wagons  bring  fire- 
wood to  the  Graham's  Town  market. 
'  7,  Those  to  whoiji  lots  are  leased  in  the  Graham's  Town  Location  are  mostly  natives 

'from  other  parts,  who  have  come  to  town  for  service. 

8.  Eighty-four  lots  have  been  sold  to  Europeans :  of  these  some  tl^^tv  are  occupied  or 
cultivated  by  their  present  owners,  about  forty  are  let  to  natiyes,  ana  the  remaipder 
lie  waste. 

9.  As  all  these  locations  are  comparatively  near  town,  the  natives  have,  to  a  great 
extent,  adopted  European  clothing  when  at  work,  or  travelling,  but  there  is  a  great 
tendency  to  revert  to  the .  blanket  when  at  ease  in  their  homes.  The  native  f  oriju  of 
marriage  is  still  prevalent.  Very  little  if  any  alteration  is  observable  in  their  houses , 
but  a  good  m9,ny  have  tables  and  chairs,  or  stools.  I  do  not  find  much  tendency  in  them 
towards  European  amusements  or  reading.  Their  literature  consists  almost  entirely 
of  such  religious  works  as  the  missionary  societies  supply  them  with.  A  good  many 
have  wagons  and  ploughs,  and  they  almost  universally  use  cooking  utensils,  fie,  of 
European  manufacture.  Where  they  are  able  to  cultivate  and.  keep  cattle,  they  keep 
to  their  own  kinds  of  food.  A  large  proportion  of  them  understand  English  or  Dutch, 
but  they  seldom  speak  in  those  languages  when  conversing  with  one  who  understands 
Kafir.  They  cUng  to  their  old  customs  and  superstitions  as  much  as  possible. 
Education  is  a  good  deal  checked  by  the  demand  for  servants,  as  also  by  a  tendency, 
observable  in  the  educated  clnldren,  to  get  conceited  and  despise  their  elders.    In 
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the  town  locations  they  generally  use  ooffins  for^burial.    Some  of  the  wealthier  hire 
servants,  generally  as  herds,  but  it  is  not  usual. 
9.  I  think  it  is  better  to  have  an  officer,  appointed  by  central  authority,  in  charge, 

who  might  select  a  certain  number  of  the  men  of  the  location  to  assist  him  in  its 
management ;  but  he  should  have  definite  instructions  and  authority  to  carry  them 
out,  not  as  at  present  where  a  superintendent  may  be  in  charge  of  a  location  for  ^  years 
before  finding  out  what  his  duties  really  are,  or  what  is  expected  of  him,  and  is  told 
when  he  attempts  to  coerce  refractory  natives  that  he  has  no  authority.  Under  the 
present  system  aU.  the  power  a  superintendent  possesses  is  his  personal  influraioe,^  and 
when  that  fails  he  has  nothing  to  fall  back  on.  Most  of  his  decisions  are  liable 
to  be  upset  on  appeal,  being  based  on  equity  instead  of  Colonial  law. 

11.  Not  more  than  about  Mty  natives  are  registered  voters  in  these  locations.  They 
tsLJue,  as  a  rule,  but  little  interest  in  public  matters,  ezoept  in  questions  particrdarly 
affecting  them,  as  the  Peace  Preservation  Act  (No.  13  of  1878)  and  the  Native  Loca- 
tions Acts :  these  were  very  fully  discussed. 

12.  I  think  the  system  of  having  headmen  appointed  by  Gbvemment  is  the  best. 
The  natives  do  not,  as  a  rule,  understand  elections,  and  are  more  likely  to  respect  a 
person  with  a  Groveniment  appointment  than  one  elected  by  themselves,  who  would 
be  apt,  instead  of  doing  his  duty  without  fear  or  favour,  to  try  to  curry  favour  with 
the  people  to  whom  he  owed  his  position. 

13.  I  do  not  think  vthat  they  are  prepared  generally  to  adopt  the  European  fonn  of 
marriage,  and  any  attempt  at  coercion  would  oe  either  resisted  or  evaded. 

I  am  of  opinion  that  it  would  be  better  to  admit  the  custom  of  **  ukulobola" 
as  an  established  fact,  but  to  insist  on  the  public  consent  of  the  girl  to  the  match, 
And  also  to  limit  the  number  x>i  cattle  payable,  making  it  penal  to  offer  or  receive 
more  than  a  certain  fixed  rate  ;  the  penalty  to  be  the  forfeiture  of  the  excess  at  any 
rate,  and  it  might  be  made  optional  with  the  magistrate  to  infiict  a  fine  in  addition. 
Some  portion  of  the  forfeiture  should  be  paid  to  the  informer.  By  this  means  one  of 
the  chief  causes  of  polygamy  would  receive  a  serious  check,  as  it  would  then  be 
possible  for  the  young  men  to  compete  with  the  old  ones  on  tolerably  fair  terms,  and 
the  consent  of  the  gid  being  pu]^licly  asked,  it  is  probable  that  she  would  express  a 
preference  for  a  young  ei^  single  man  rather  than  for  an  old  man  with  several 
wives.  At  any  rate,  one  of  the  great  reasons  for  her  parents  preferring  the  old  man 
would  be  removed. 

It  is  high  time  that  something  is  done  in  this  matter.  Under  the  present  system 
magistrates  refuse  to  listen  to  cases  of  '*  ukulobola,"  alleging  the  practice  to  be 
based  on  an  immoral  contract,  which  it  is  not.  In  consequence  of  this,  it  often  hap- 
pens that  a  father  will,  after  receiving  cartle  for  his  daughter  and  marrying  her  to 
one  man,  induce  her  to  return  to  him,  and  then  dispose  of  her  to  another  man  for 
.  more  cattle,^  while  the  husband  has  no  legal  means  of  redress.  I  know  of  several  such 
cases. 

14.  The  "  Brandino;  Act "  of  1878  created  a  Rood  deal  of  dissatisfaction  at  first,  as 
the  people  suspected  that  the  branding  was  only  a  preliminary  to  taking  their  cattle 
from  them.  Unfortunately  the  Peace  Preservation  Act  (13  of  1878)  being  passed 
and  put  in  force  about  the  same  time,  gave  some  colour  to  their  apprehensions,  which 
were  revived  .about  the  end  of  1880  by  a  report  which  spread  among  them  that 
some  cattle  belonging  to  natives  near  King  William's  Town  had  been  seized  by 
volunteers  on  account  of  their  being  marked  with  the  Government  brand,  which  had 
been  put  on  them  by  the  inspector. 

I  think  thiere  was  probably  less  opposition  manifested  in  this  district  than  in 
most,  and  now  they  submit  to  it  readily  enough. 

I  do  not  consider  the  branding  to  be  a  partipularly  useful  measure ;  as  it  is 
impossible  to  mark  all  the  young  stock  under  two  years  old;  indeed  it  would  be 
useless  cruelty  to  attempt  it,  as  the  m^xks  would  become  obliterated  in  a  few  months, 
even  supposing  the  animals  survived  the  operation. 

15.  About  eighty.     They  obtained  possession  by  grant  on  quitrent. 

16.  The  Town  Coimcil  would  decidedly  object  to  converting  the  right  of  occupation 
into  a  grant ;  firstly,  because  there  is  a  mortgage  pn  thet  land,  and,  secondly,  because 
under  fiie  present  conditions,  a  troublesome  native  can  be  rejected  and  got  rid  of, 
which  would  not  bo  the  case  if  the  ground  were  his  own  property. 

17.  They  ai'o  mostly  employed  as  servants,  &c.,  at  the  stores  and  elsewhere.  A  large 
number  have  lately  taken  to  brickmaking  on  their  own  account  and  others  are  em- 
ployed on  the  railway.  Some  of  them  live  on  their  wives'  earnings,  but  not  a  large 
proportion. 

'     18.  'At 


■  pay 

annum. 

19.  A  good  many  attend  the  schools,  but  the  gre^ater  number  are  sent  to  work  as 
soon  as  they  are  old  enough.       '      : 

20.  There  are  a  ^od  mwiy,  especially  of  tjie.  latter. 
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They  freqnenfly  call  in  native  doctors,  who  core  them  with  herbs,  &c.  They 
appear  to  have  a  great  objection  to  going  to  the  hospital,  thinking  that  the  diseases 
excelled  from  former  occupants  still  hang  about  the  place. 

21.  This  belongs  to  the  resident  magistrate's  department. 

22.  The  inhabitants  of  these  locations,  and  of  the  whole  district,  have  been  con- 
spicuous for  their  loyalty  to  Gt)vemment  during  the  whole  of  the  recent  wars. 

Several  bodies  of  levies  have  been  formM.  from  amongst  them,  chiefly  during 
the  Gaika  campaign. 


By  J.  N.  Locky  Esq.y  Inspector,  Native  Locations^  Bathurst  East^ 

1.  I  have  twenty-one  locations  under  my  supervision,  distributed  over  several  parts 
of  Bathurst  division  to  the  east  of  the  Kowie  Biver. 

2.  No.   Monthly  visits.    Copy  of  register  herewith  enclosed. 

8.  No  land  has  been  surveyed.    Most  of  the  locations  are  on  private  property. 
4-8.     No  reply. 

9.  No ;  m  nothing  except  dress. 

10.  Local  authority  would  have,  in  my  opinion,  lees  influence  over  natives  than  the 
present  supervision  of  an  inspector,  whose  authority  is  now  fully  recognised.  Kafirs, 
as  a  rule,  do  not  like  constant  changes  or  too  many  masters. 

11.  About  forty-three.  No  interest  taken  in  public  matters,  except  as  affecting 
themselves. 

12.  The  location  being  mostiy  on  private  property,  nothing  could  be  done  in  the  way 
of  forming  committees  without  the  consent  of  the  jMroprietors  of  the  farms^ 

13.  IHrectly  opposed. 

14.  Natives  regard  the  Branding  Act  with  fear.  It  would  cause  great  dissatisfac' 
tion  if  enforced ;  they  have  a  great  objection  to  their  cattie  being  branded  with  a 
Government  mark.  I  would  suggest  tliat  all  the  old  certificates  be  called  in,  and 
give  them  instead  a  registered  pass,  with  no  name,  number,  and  description  of 
stock ;  the  said  stock  to  be  added  or  erased  as  he  may  buy  or  sell ;  the  pass  to  be 
registered  at  the  inspector's  office  where  a  coimterfoil  could  be  kept* 

No  municipal  location  under  my  charge. 

J.  N.  LOCK,  Inspectoir, 
Native  Locations,  Bathurst  East. 

£etum  of  Natives y  Stocky  ^c,  at  the  JSathurst  Locations,  under  Inspector  Ji  JV.  Lock. 
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John  I^oble,  Esq., -georeti^  to  T^iiveJjAWQfJii  Q^sfiQm^  Qqiim^ifn. 

1.  >^SII^--'llMve^^ehollour  to  acknowledge  the  iMeipt  df  ^^oursof -th^  8th  (re- 
tsehMtl^th),  re^fiieBtmg'teplteB  to  a  series  of  questions  rd^tsg  4o  *ih^  oondition  of 
natives  under  my  inspection.  ' 

In  replying  to  these  questions  I  have  to  state  that  the  circumstances  of  the 
seyeral  locations  in  my  district  are  whit^Uy  inapplicable  to  questions  1,  3»  4,  5,  6,  7, 
and  8,  and  I  think  that  a  general  statement  will  best  answer  them. 

2.  1  n^ae  ap^oi&ted^and  oany  out  myduties  und^  AotS'^^Ko.  B,  4876,  and*  No.  8, 
1878.  I  have  seyenteen  (17)  separate  locations,  all  on  private  property.  With  the 
exception  of  one  looatian,^fire  employdd  in  cuMi'vAl^mi,  .cither  i^ayinjg  rent  or  on 
halves  with  the  proprietors.  •  ISiatexeeption  isinthe-Kowie^W 

as  coolies,  &c.,  at  Pott  AlLfred,  «nd  wtK>  re^dei<m  private  property,  paving,  in  nearly 
all  oasei,  a  xiantal  of  <£8  per  annum  for  each  hut.  The  total' amount^dE  rent  pidd  by 
squatters  under  me  is  six  hundred  and  eighty-five  (£685^  pounds,  per  annfbn. '  This 
amount  is  paid  by  about  half  the  number,  dSie  otherh^  ]^i^[hi&^  on^halvee.  My 
number^  hutft  is  MS.  Total  populaition  1,661 ;  €a%fle  1, 686 ^  widens  22;  pkm^hfl 
81.  !Q)«  produce  Taised  is  wheat,  bariey,  oats,  Indian  aiMl;Siefir  o^n,  with 
potatoes,  &c.,  for  theSr  own  eonsumptiion. 

Th0f  occasionally,- ae  they  can  spare  time,  ride  -truispoit  from  Port  Alfred  to 
Ghraham's  Town.  Some  few  go  for  three  or  four  months^  to  beach  -wol^k  at  Fort 
Elizabeth,'  iio  ndlway  work,, iand  TJit^lhage  wodl-waduag,  'leaving' '  fteir  families  on 
the  location.    I  have  no  native  mediaiiics. 

I  do  not  live  at  either  of  the  locations,  but  am  yidthin  leasy  readii  of  most  of 
them.   ;Hy  {ten  is  taimtake  inregular 
'9.        •  I  asisoan^^io say  ^lat,  with  very  fow  exceptions,  native  oUst>^^  in 

•verrthing and «v«7  way.  -We have  in  n^  district  two  nativel  spools;  but  the 
numoerofdiiidrenattc^din*  is  v^ry«maU  indeed  v^hen  compared -with' &e  popu- 
lation. Thm  are  0  fewfttdines— ^bout  i&k<7----protiEessedly  ,C£m^  : '-  ^en^  children 
attend  thel^^oEools  r  has4ly  anyoth^rs.  -^ 

10.  InappHcable  to  my  district.  UHheie^ixe  no  -fthops  aetuially  ^Mi-^e  location,  but 
enough  within  j:e^M|h.  -  Inhere  is  but  one  canteen,  except  those  at  Port  Alfred,  any- 
where neia? ;  hone  on,  any  of  the  locations,  and  I  should  strenuously  opi>ose  the 
granting  of  any  cahtleh'license. 

11.  J  |an.  not  in  a  position  to  state  the  puncher  ^of^regi^t^ed. yofjI^nBi^.^  ^^ 

very  few  registered.  Hardly  any  interest  is  manifested  m  ^ublTc  questions,  nor 
have  I  everneafd  of  their  ineetrng  for  any  such  purpose. 

12.  I  do  not  think  that  a  committee  would  be  acceptable  to  them,  but i  thee  selecting  hj 
j^^nnselves  of .  a  headman  who  would  report  to  me,- andbe:undier  my  dire^on,  weula, 
in  myopinion,  be  best. 

13.  With  the^ceptien  of  the  few  CSiristians,  they^refeiviheir  own  liaws-and  custoniB 
in  this  matter. 

14.  They  simply  hate  the  branding.  My  own  view  is  that  it  is  useless,  and.  I  believe 
that  the  people  will  ^ever  be  reconciled  to  it.  Xt.  is  the  only  part  of  my  i  du(tito  th^t 
meets  with  opposition  from. all.    They  cannot  aoid  .will  not  tryj  to  amden^and,  hecaoie 

.    )        >  thepr  happens  to  co|ne  under,  the  Squatting.  Act,   why  their  stock  t  shoukL  be ,  branded 
.  while  pmeir  natives  possessiAg  stock  go  free.  My.  own  reasons  against  it  Are  :-4-lst.  Jt 
is  unnecessacy.    I^  luvve  every  beast. registered  inA  described  in.  my  baeks,   and  tl^e 
people  willingly  account  to  xv^e  for  .ajl  increase  and.  decrease  of  their  cattle.    i2Bd.  The 
continued  interchanging  of .  ^tock  tp.  and  from  either  districts.     This  arises  from  the 
dowry,  custom,  an^  y^e  borrQwing  and  hiring  of  .oxen  to  carry,  on  theia*  plov^hinf. 
If  the. branding  is  continued  my  district  wUl  soon  have  half-a-d&zen  different  biandi. 
J  need  hardly  ^d  that  I  thjink  it  would  be  .best  to  .drop  the  bi^anding  altiogethfir. 
22.  I  do  not  believe  that  any  have  taken .  part  in  recjBnt  wars.    I  ha?iB  under  me 

]^afirs,  Fingoes,  Hottentots^.Baaiutojs,   and.  Zulus,,  nearly  aU  imixed  in    the. same 
.  locations. 

In  conclusion,  X  take  the  liberty  to  make  two  or  i  three  suggestions.  In  ai^ 
funendment  ^f  the .  Acts,  every  inspector  should  be  ex-officto  a  me8nl>er  of  tli^ 
licensing  board,  ^very  6(m4/<^  squatter .  should  be  included  n^ithouti  reference  to 
members.  All  natires  should  be  under  the  conjtrol  of  inspectoxa  with .  lef ertfioe  if> 
passes,  contracts,  ice.. 

. .  I  have,  &c., 

J^AMES  J.  BABNES,  S.-N.  Location, 

;  BattjttT^tT^^. 
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By  GapW  Nieidsoftr  Sal^aa- 

Salem,  Sejftember  24fhi  1881 J 

Johi^Noblby  Esq.,  Secretary,  &o.,  Native  Laws  Gommisellbn. 

Sib, — In  forwardisr  the  enclose^  series  of  anE(#en^ta^ue8tionk  by  the  Native  (Laws 
Comniissioii,  I  have  the  honour  to  infbrm  vou  tharthe^iiatives  unfter  my  supervisioja  are 
8cat1»ired  oVer  a  t^ge  dtfea  of  eountrf,  on' wenty-tfitee  ££terent  f artns,  wmoh  will  account 
for  tfriaf^pj^iarently-iinsafisfactcffy  answers  ib  the  qudstiotra  ^os.  3,  4,  5,  8,.  12,  aiHd  13.  *■ 

I  haviiji  ftrfr,  - 

t«/??  NIOOLboN,  ©aptaii, 
tnspectoi  of  Native  Ik)oatiolii8. 


BapuBf  ^ 

1.  Salem^  Kariega,  aiid  Assef^citBash,  October ''Bft,  1875.  ' 

2.  I  resrdQ  a,t  SaXem.    ^-t  uncertain  times  issuer  of  passefy  nor  odier'  'occup4tion. 
Entries  of  register,  mazked  A,  'appen<fed. 

8.  No. 

4.  No.   •  • 

5.  Maize  and  millet. 

6.  They  aU  cultivate  land,  and  many  are  €Sgsg(sA  as  dnvers,  teaderti,  andihxm 
servknts,  and  work-  w)ien  required.  • 

7.  They  rent  land  from  the  farmers,  and  have  resided  in  their  locations  &r  i9ome 
timei 

8.  None. 

9.  Thereis  a  tendency  to  foUow  European  customs,  as  fat  as  regards  fufnftur^ 
dress,  and  implements,  in  a  few  instances. 

10.  Any  breach  of  local  regulations  would,  I  consider,  be  easier  settled  By  local 
authority,  becauBr,  I  believe,  in  nineteen  casee  out  of  twenty,  the  fanners  will  n&t 
uike^  the  th>Uble  to  pi^sfecute  in  Graham's  Town,  x)u  account  of  the  expense,  distance^ 
and  delay. 

11.  I  do  not  know.  They  do  not  diow,  to  my  knowledge,,  any- interest  in  jmblie 
queefcions. 

12.  I  do  not  know. 

13.  I  believe  they  do  not  like  it. 

14.  They  did  not  like  it  at  first.  When  the  Branding  Act  firE#^'faune  into  operAionT 
almdstalLtiie  natives  u,nder  my  supervision  provided  thembelves  with  braUdi  and 
marked  their  oattk^  but  when,  subse^enti^,  I  proceeded  to*  brand  the  catfle  with 
the  Oovemmeni  mark  much  dissatisfaction  was  evinced,  but  by  ex^askiing  the  matter 
to  them  quietly^  and  showing  them  the  benefit  of  the  Act,,  they  s^ave  way  f  and  by 
beisl^  allowed  to  use  their  own.  brands  I  think  the  dissatisfaction  wm  die  6ut; 

W.  NIOOLSON,  Captain, 
Ijaiispeotor  6f  Native  LocJatiSnBJ 

"*  *m^  ^^  *m^ 
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ftsPl«IKB  TO 
dVIMTIOifS. 


By  R.  Shaw,  Elsq*,  Alexandria. 


Alexandria,  September  21sty  1881. 

1.  KLiplontein,  Klipfontein,  Eichmond,  Groot  Vley,  Doom  Kloof,  Melkhoutboom, 
Doom  Kloof,  Kruisfontein,  Dexelfontein,  Groot  Gabu,  Klein  Gabu,  Gabu,  The  Post, 
Weltevreden,  Kalabas  Hoek,  Oliphant's  Hoek,  Oliphant's  Hoek,  Oliphant's  Hoek, 
Oliphant's  Hoek,  Graafwater,  Doom  Hoek,  Thorn  Hill,  Sea  View,  Roy  Nek,  Buygten 
Foirfcein,  and  Zoutfontein.    Act  6  of  1876  and  Act  8  of  1878. 

2.  No.  At  Alexandria,  which  is  a  central  position  of  the  locations  under  my  charge, 
Monthly  viaits  to  the  further  locations  and  two  or  three  times  to  those  mentioned.  No 
other  duties. 

Juh/f  Sea  View, 

Jno.  Bobain  :  increase,  5  calves,  3  dun,  1  red  and  white,  1  red  skiean. 
Jack, — ^Indian  ;  1  red  calf. 
Sagu,  dead ;  1  black  calf. 

i/tf/y,    Olpphanfs  Hoek. 

Hans, — ^increa:e :  2  oxen,  1  black  and  1  red  and  white,  dead,  1  heifer  black, 

(Lungsickness)  dead,  2  black  and  2  red. 
Bij, — dead,  1  brown  ox  (lungsickness) ;  increase :    1  brown  buU,  Poll ;  loss  by 

increase  or  growth  :  1  brown  calf  dead,  1  brown  and  1  black  calf. 

Jidify  Ruygtenfontein. 
Qsiti  Norhalo,— dead  2  calves :  1  red,  1  dun. 

Juhff  Melkhouthoom. 
Jno.  Kulli, — ^Purchase :  1  black,  white  neck,  cow. 

3.  Not  surveyed — ^private  property. 

4.  Private  property.  Natives  have  plots  of  grounds  under  lease  ;  right  of  grazing 
stock. 

•'J.  Private  property.     Hoeing  and  ploughing  Indian  corn  and  Kafir  com.     No 

facilities  for  irrigation.     Alexandria,  Graham's  Town,  and  Port  Elizabeth. 

6.  All  earn  livelihood  by  agricultural  and  pastoral  pursuits  ;  transport  riding,  and 
service  during  harvesting  and  ploughing  season ;  some  occasionally  work  at  Port 
Elizabeth  and  railway  line. 

No  mechanics  resident  in  my  locations. 

7.  No  grantees  ;  natives  all  belong  to  district. 

8.  Question  does  not  apply  to  locations  under  my  charge. 

9.  None  whatever. 

1 0.  No ;  for  I  cannot  get  natives  to  take  a  responsible  position  on  the  locations. 

1 1.  Eight ;  no  interest  in  public  questions. 

12.  No  ;  for  I  can't  get  them  to  take  any  responsible  position  on  the  locations. 

13.  The  older  natives  are  opposed  to  assimilate  their  laws  of  marriage  and  inherit- 
ance to  the  colonial  laws ;  the  younger  approve  of  it,  as  they  would  not  have  to  give 
cattle  for  wives. 

14.  There  has  been  no  dissatisfaction  caused  amongst  the  natives  on  the  locations 
under  my  charge  by  the  Branding  Act  (Act  8  of  1878). 


By  J.  B.  Hartley,  Esq.,  Peddle. 

Inspector's  Office,  Location  A, 

Peddie,  October  28th,  1881. 

John  Noble,  Esq.,  Secretary  to  Commission  on  Native  Laws  and  Customs. 

Sib, — ^Li  reference  to  the  series  of  questions  relating  to  the  condition  of  natives  on 
locations,  as  contained  in  your  letter  of  the  8th  ultimo,  I  have  the  honour  to  reply 
as  follows : — 

1.  Location  (A),  Peddie  : — Embracing  the    whole  of  that  portion    of  the  Peddie 

division,  north  of  the  Mgwanga  Stream,  which  flows  into  the  Keiskama  Biver,  and  the 

zz 


833  ITATIVE  LiLWB  Ain>  OUSTOXS  OOlOOfiBIOK. 

Bbplim  to 
Quaanon. 

Gxora  or  Blue  Biver,  wluoh  flows  into  the  Fbh  Biver,  comprising  an  area  dt  about 
250  square  miles,  about  two-thirds  being  occupied  by  natives  on  Gbvenmierat  land, 
and  one-third  by  Europeans  on  private  property. 

2.  I  reside  in  the  location ;  do  not  keep  a  diary.  In  addition  to  my  duties  aa  inspec- 
tor, I  am  collector  of  arrear  house  duty,  collector  of  location  duty,  and  pass  issuer 
in  this  location. 

3.  The  land  of  this  location  has  not  been  surveyed  for  allotments. 

4.  Nil. 

5.  It  is  impossible  to  give  the  nimiber  of  arable  lots  cultivated,  as  the  natives 
cultivate  indiscriminately  all  over  the  location.  Ploughs  drawn  by  oxen,  and  the  hoe 
is  the  usual  mode  of  cultivation.  Maize  and  Kaflr  com  are  the  chief  products.  There 
is  very  little  facility  for  immigration.  The  produce  of  this  division  is  usually  taken  to 
the  Graham's  Town  and  King  William's  Town  markets.  There  appears  to  be  no 
limit  to  grazing  rights  on  commonage,  which  I  consider  is  overstocked. 

6.  I  cannot  say  now  many  of  the  people  earn  their  livelihood  by  agriculture  only  ; 
necurly  aU  add  more  or  less  to  their  income  by  various  other  pursuits.  There  are 
two  native  carpenters  residents  of  this  location.  These  do  not  carry  on  their  trade  here, 
but  are  generally  away  at  work  elsewhere. 

7.  Nil. 

8.  Nil. 

9.  A  very  slowly  growing  tendency  to  follow  European  customs  is  perceptible,  and 
may  be  noticed  more  in  dress. 

10.  The  matter  of  branding  cattle  should,  I  think,  be  left  to  the  inspector  or 
superintendent.  The  other  questions  enumerated  in  Clause  XI.  should  be  left  in  the 
hands  of   the  civil  commissioner  of  the  division. 

11.  There  are  no  natives  in  this  location  who  are  registered  voters.  The  natives,  as 
a  rule,  only  show  an  interest  in  such  public  questions  which  directly  afEect  their  local 
interest. 

12.  I  have  no  doubt  the  natives  would  willingly  accept  such  a  proposal.  A  committee 
would  be  of  very  little  use  until  the  people  are  placed  in  villages.  I  think  then  a 
headman  should  be  appointed  by  Government  to  each  village,  whose  duty  it  should 
be  to  report  to  the  inspector  any  change  of  population,  and  to  assist  the  inspector  in 
settling  disputes,  valuing  damages,  &c. 

13.  Only  a  few  of  the  Christian  natives  would  appreciate  such  a  proposal. 

14.  The  Branding  Act  has  not  been  carried  out  in  this  division.  On  the  apxK)intment 
of  inspectors  to  this  division,  the  natives  were  opposed  to  it ;  their  chief  objection  being 
that  Government  after  br Aiding  would  claim  their  cattle.  This  was  brought  to  the 
notice  of  the  Government,  and  the  inspectors  were  instructed  to  tell  the  natives  that 
the  branding  would  be  delayed  for  a  time ;  since  which  I  have  received  no  further 
instructions.  I  do  not  think  it  would  be  fQimd  to  act  oppressively,  and  it  would  be  a 
great  check  upon  stock  stealing. 

J.  B.  HARTLEY, 

Inspector  of  Native  Locations. 


By  E.  Bartholomew,  Esq.,  Peddle. 

Peddie,  29th  October,  '1881. 

1.  Location  B  under  Act  6  of  1876  and  Act  8  of  1878.  This  location  extends  from 
the  Fish  River  to  the  Keiskama  River,  embracing  Matomela's,  Nyaniso's,  Nqwekazi's, 
and  Kaulela's  locations ;  D'Urban  Mission  School,  and  twenty-nine  farms,  fifteen  of 
which  come  under  the  operations  of  the  Native  Location  Act. 

2.  I  reside  in  my  location.  I  do  not  keep  a  diary.  In  addition  to  my  duties  as 
inspector  I  am  collector  of  arrear  house-duty  and  hut-tax  and  issuer  of  passes.  I  do 
not  follow  any  other  occupation. 

3  &  4.  D'Urban  Mission  School  lands,  I  believe,  have  been  surveyed,  and  some  quitrents 
are  stiU  paid  for  same. 

Part  of  Kaulela's  location  was  once  surveyed,  and  a  few  titles  taken ;  but,  with 
the  exception  of  the  headman  Kaulela,  no  trace  can  be  found  of  the  other  persons 
who  took  up  the  titles. 

An  erf  and  five  acres,  I  believe,  was  allotted  to  each  person  taking  up  titles. 
6.  It  is  impossible  to  give  the  number  of  arable  lots  cultivated,  as  the  natives 

cultivate  indiscriminately  aU  over  the  location. 

Plough  drawn  by  oxen  and  the  hoe  are  the  usual  modes  of  cultivation. 

Wheat,  maize,  and  Kafir  corn  are  the  chief  products.  A  few  of  the  natives 
cultivate  tobacco,  peas,  beans,  and  potatoes,  but  not  to  any  extent  to  make  it 
worth  the  while  to  take  them  to  market.  The  grain,  if  not  sold  in  the  village  here, 
is  taken  either  to  King  William's  Town  or  Graham's  Town.  Very  little  facility  for 
irrigation. 
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The  grazing  rights  in  the  locations  have  not  been  defined.  I  consider  the  loca- 
tions overstocked. 

6.  Exclusive  of  grantees  or  leaseholders,  several  natives  add  to  their  income 
(beyond  agricultural  pursuits)  by  transport  riding,  teaching  in  schools,  and  by 
working  on  the  railway  line  and  in  towns. 

There  are  two  carpenters,  both  at  present  teachers  in  schools,  two  blacksmiths, 
and  one  tailor.  One  blacksmith  occasionally  goes  to  town  and  works  at  his  trade, 
the  other  goes  in  for  transport  riding.  The  tailor  considers  himself  too  big  a  swell 
to  go  back  to  his  trade. 

7.  Natives  of  this  district. 

8.  None  to  my  knowledge. 

9.  Beyond  anniversaries  and  gaudy  weddings,  the  tendency  to  follow  European 
customs  is  not  very  strong. 

10.  Branding*  of  stock  should  be  left  to  the  inspector.  The  other  questions  enumerated 
in  clause  10,  should  be  left  in  the  hands  of  the  civil  commissioner  of  the  division. 

11.  I  find  by  the  list  of  registered  voters  I  have  only  three  in  my  location.  I  have 
not  noticed  thom  take  any  particular  interest  in  public  meetings. 

12.  I  would  suggest  that  the  natives  first  be  placed  in  villages;  then  form  a  com- 
mittee by  appointing  a  headman  over  such  village,  whose  duty  it  shoidd  be  to  report 
all  changes  ol'  that  village  to  the  inspector. 

13.  This  question  has  not  been  put  to  the  natives. 

14.  The  Branding  Act,  I  am  sorry  to  say,  has  not  been  carried  out  in  this  division. 
The  natives  were  opposed  to  it,  having  got  some  foolish  notions  into  their  heads  that 
after  the  branding  Government  would  claim  the  stock. 

The  inspectors  of  this  division  received  instructions  that  the  branding  would  be 
delayed.  Since  then  I  have  heard  nothing  more  about  branding.  I  consider  it  would 
put  stock  stealing  down,  and  am  very  sony  that .  it  has  been  delayed  so  long.  If 
natives  in  other  districts  have  submitted  to  the  Act,  these  in  this  division  should  be 
made  to  do  so, 

E.  BAETHOLOMEW, 

Inspector,  Location  B, 


By  C.  W.  Barker,  Esq.,  Wooldridge,  Peddle. 

Inspector's  Office,  Wooldridge, 
Peddie  District,  September,  24th  1881. 

1.  Location  C,  district  of  Feddie,  under  Act  6  of  1876,  and  as  amended  by  Act  8 
of  1878. 

2.  I  do.     No  such  diary  or  register  is  kept  up. 

I  discharge  duties  as  a  pass  officer,  tax  collector  (location  and  axrear  of  house 
duty  taxes),  and  as  the  general  adviser  of  the  natives  of  my  location. 

3-8.  There  are  no  native  grantees  in  my  location,  therefore  these  4uestions  do 
not  apply  to  me.  Titles  to  location  land,  I  believe,  were  once  ofPered  to  the  natives, 
but  were  refused  on  account  of  the  expense  of  taking  them  up.  There  are,  however, 
a  considerable  number  of  lots  on  smaU  farms  owned  by  natives,  which  have  become 
their  property  by  bond  fide  purchase.  The  location  lands  are,  I  consider,  already 
overstocked,  and  are  becoming  more  so  every  year,  owing  to  the  rapid  increase  of 
popidation.  Most  of  the  native  farmers  and  a  few  of  those  living  on  the  locations 
are  owners  of  wagons,  which  they  occasionally  hire  out  for  transport  purposes.  The 
young  men  and  women  also  periodically  enter  service  either  as  labourers  or  domestic 
servants.  Their  principal  means  of  livelihood  are,  however,  agricultural  and  pastoral. 
There  are  no  native  mechanics  in  my  location. 

9.  I  have  failed  to  see  any  visibly  increased  tendency  of  late  years  on  the  part  of 

the  natives  to  adopt  civilized  habits.  There  has  been  some  improvement  observable 
in  agriculture  on  the  part  of  individuals,  i.e.,  by  planting  European  cereals,,  such  as 
wheat,  oats,  and  barley,  and  also  by  planting  on  a  greater  scale.  The  mission  schools 
have  all  a  fair  number  of  pupils,  including  some  children  whose  parents  are  still  raw 
(red  clay)  natives.  Complaints  on  the  part  of  teachers  of  difficulty  in  obtaining  pay- 
ment of  quarterly  fees  for  instruction  have  been  somewhat  frequent. 

10.  I  do  not  quite  comprehend  to  what  local  authority  you  may  refer.  If  to  the 
divisional  council,  I  should  think  it  most  unadvisable  to  place  the  powers  of  control  in 
such  matters  into  the  hands  of  its  members.  The  local  interests  of  individual 
members  would  be  likely  to  clash,  and,  at  least,  largely  influence  their  actions  in  these 
matters. 

11.  The  register  containing  these  statistics  is,  I  believe,  retained  in  the  resident 
magistrate's  office. 

zz  2 
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Meetings  for  the  express  purpOBe  of  discussing  pnblio  questkiiB  do  not  occur ;  it 
is  however  yeiy  generally  the  eustom  to  ref er,  more  or  less^  to  pnbUo  affairs  at  their 
periodic  beer  (&inks  or  at  marriage  feasts,  &c. 

12.  I  believe  it  would  be  found  quite  impractical,  and  an  exceedingly  dangerous 
experiment,  to  appoint  a  committee  of  natives  for  tiie  management  of  die  location. 
Members  of  such  a  committee  would  use  the  authority  thus  given  them  as  a  handle 
for  bribery  ]and  extortion.  To  more  effectually  assert  their  own  influence  among  the 
people  they  would  most  probably  greatly  exceed  their  authority  and  secretly  bring  a 
comparison  to  bear  unfavourable  to  the  magistrate  and  law. 

13.  A  native  never  resorts  to  a  colonial  court  of  law  in  these  matters,  unless  a  dis- 
pute arises  between  the  parties  concerned,  when,  if  unable  to  settle  the  question 
among  themselves  according  to  their  own  customs,  they  are  then  obliged  to  bring  the 
case  before  the  court,  or  leave  it  still  undecided. 

I  believe  cases  entailing  marriage  and  inheritance  can  ncjver  be  assimilated  to 
colonial  law  until  polygamy  and  the  giving  of  dowry  (**  lobola  ")  are  forbidden  by 
law  and  made  pimishable. 

14.  The  Branding  Act  has  never  been  carried  out  in  this  location,  having  been 
deferred  by  express  order  of  Gbvemment  (June,  1880)  owing  to  the  excitement  it 
then  produced  in  the  minds  of  the  natives.  I  believe  that  tlie  distrust  shown  was 
entirely  due  to  its  being  a  new  measure,  and,  coming  so  soon  after  the  disannament, 
made  them  (as  all  innovations  do)  suspicions  of  the  intentions  of  Gtyyemment. 


C.  W.  BABKEBy  Inspoctor,  Location  0. 


By  B.  Green,  Esq.,  Victoria  East. 

Alice,  20tii  October,  1881. 
John  Noble,  Esq.,  Seoretazy  to  Native  Laws  Commission. 

Sm, — In.  reply  to  the  several  questions  contained  in  Circiilar  on  Native  Laws  and 
Customs  of  8th  September,  I  beg  to  submit  the  following : — 

1.  Locations,  East  Victoria  East,  under  Acts  1876  and  1878. 

2.  I  live  in  the  town  of  Alice,  being  about  the  most  central,  as  my  locations 
extend  some  twenty-flve  miles  from  east  to  west.  My  visits  are  frequent,  say  twice  a 
month ;  keep  a  register  of  people  and  stock ;  am  authorized  to  issue  passes,  but 
follow  no  other  occupation. 

3.  Some  five  (5)  of  the  locations  have  been  surveyed ;  the  others  are  on  private 
property.     The  garden  lots  are  from  three  to  five  morgen ;  building  lots  fifty  roods. 

4.  Between  400  and  500  were  granted.  Most  of  the  titles  were  taken  up,  two- 
thirds  of  whom  are  still  in  occupation,  the  remainder  having  leased  to  others  and 
gone  away,  in  a  few  instances  have  sold. 

6.  There  are  about  500  garden  lots  cultivated.     Principally  the  plough  is  used. 

Mealies,  Kafir  com,  wheat,  barley,  and  beans.  A  great  deal  of  the  land  could  be 
irrigated  at  little  expense.  The  markets  are  Alice,  Fort.  Beaufort,  and  Qraham's 
Town.     Common  rights  of  grazing,  but  the  commonage  is  overstocked. 

6.  Mostly  aU ;  but  there  are  a  few  who,  with  their  wagons,  engage  in  transport 
riding.     Very  few  take  service.     There  are  no  mechanics  working  in  the  location. 

7.  Mostly  to  people  of  the  same  location. 

8.  Not  one. 

9.  In  the  vicinity  of  the  town  and  locations  where  there  are  schools  there  is  a 
tendency  to  follow  European  customs  in  the  way  of  marriages,  dress,  furniture,  &c. 

10.  No. 

11.  There  are  one  hundred  registered  voters,  but  few,  if  any,  show  little  or  no 
interest  in  public  matters. 

12.  No  doubt  they  would  accept  this,  but  I  do  not  consider  they  are  sufficiently  ad- 
vanced to  manage  their  location  matters  yet. 

13.  As  far  as  I  have  been  able  to  ascertain  they  prefer  their  own. 

14.  The  natives  generally  regard  this  Act  as  most  unjust  and  oppressive,  and  had  I 
attempted  to  put  the  Act  in  force  they  would  have  resisted  me.  I  consider  it  useless 
as  well  as  unjust,  inasmuch  as  the  native  who  owns  ground,  and  the  one  who  does 
not,  although  in  the  same  location,  do  not  come  under  the  same  law.  The  one  who  owns 
a  piece  of  ground  is  freed  from  the  branding,  and  yet  may  not  be  as  good  a  man  as 
the  other.  It  has  caused  much  discontent,  and,  together  with  the  disarmament  policy, 
has  estranged  the  people  very  much  from  the  Government,  and  they  plainly  tell  us 
that  they  don't  believe  in  the  Government  at  all.  Either  make  the  Branding  Act 
generally  to  apply  to  white  and  coloured,  or  do  away  with  it  altogether. 

I  have,  &c., 

BEN.  GEEEN,  Inirpector, 

Native  Location,  Virtoria  East. 
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By  hdk  L.  Vi&oent,  Esq*,  Vlotoria  East. 


1.  Location  West,  Victoria  East  (constituted  by  Native  Locations  Act  of  iS76). 

2.  Ist.  I  do  not  live  in  tlie  location,  but  on  the  border  of  it.  I  haTe  not  lieen  able 
to  get  a  house  of  any  kind  to  live  in  as  yet.  My  official  visits  are  made  constantly, 
that  is,  I  visit  some  part  of  my  location  every  week,  but  not  at  stated  times. 

2nd.  I  was  in  iBasutoland  in  July  last,  and  tiieref ore  have  no  diary  to  tef er  to. 
3rd.  We  are  not  permitted  to  foUow  any  occupation  beyond  our  dtities'as  inter- 
preters. 

4th.  I  am  Captain  of  I  Troop,  1st  Gape  Yeootianry  Beg^ent. 

Remarhs, — ^It  seems  to  me  that  the  word ''  location  "  is  misunderstood  in*  some  of 
the  questions.  My  location  contains  many  locations,  one  of  which,  dose  to  Fort 
Beaufort,  numbers  but  a  few  huts  on  a  farm ;  another  one  at  Committee's,  numbering 
ten  huts,  is  also  one  of  the  ''locations"  in  my  location.  These  two  locations  are 
forty-five  miles  apart.  The  other  locations  are  scattered  here  and  there,  with  the  excep- 
tion of  Victoria  Post,  where  the  natives  are  settled  on  surveyed  lands-  and  village 
plots. 

8.  1st.  All  the  natives  in  my  location,  except  those  living  on  lanns/aie  settled  on 

land  surveyed  by  Qovemment,  and  granted  to  applicants  some  years  ago-^^^early  all 
Fingoes. 

2nd.  The  building  lots  are  the  usual  size,  about  100  x  60  feet ;  thft  ig;ttrden  lots 
two  and  three  morgen. 

4.  Original  number  of  grantees  •  •  •  •  . «    '174 
Original  number  of  plots,  n$  ieto. 

(a,)  Number  of  original  grantees  who  hftvO' taken  up  title  ^  .     127 
(h,)  Now  in  resident  occupation  . .  . .  ...    ^7 

(c)  Who  have  sold  . .  . .  . .  . .       14 

/"(^.y  Who  have  leased        ..  ..  ..  ..14 

5.  Forty-five  plots  are  cultivated ;  seventeen  h&ve now  wheftt  croj^s,  but  the  inain  crops 
are  Kafir  com,  mealies,  and  a  few  beans  and  potatoes.  ^Irrigation  i^  posa^le  only  in 
a  few  spots,  and  even  then  difficult.  Alice  is  tne  o^ly  market  dose  by. .  ConuQ(q|Kiag6 
not  overstocked.  ... 

6.  Nearly  all  the  natives  in  my  location  follow  agricultural  or  pilstoral  pursuits. 
Three  ride  transport.  No  mechanics. 

7.  No  plots  leaised. 

8.  None. 

9.  The  tendency  to  follow  European  customs  in  dreise,  houses,  ftiri^tiire,  im- 
plements, utensils,  religion,  education,  burials,  servants,  is  greater  in  my  location 
than  in  many  others.  The  influence  of  Lovedale  Institution  is.  more.  ;telt  than 
in  the  location  actually  surrounding  tiovedale.  Many  of  th^  natiyes  having 
been  for  sometime  at  Lovedale,  preserve,  in  themselves^  and  in  some  in^ta^^ices  in  their 
fajnilies,  houses,  furniture,  and  utensils,  traces  of  the  life  they  led.  at  ^e  ]^stitution. 
But  I  must  say  that,  except  in  the  matter  of  dress,  there  is  an  absence  of  pfide  in 
a(K][uired  accomplishments,  and  great  backwardness  in  working  at  the  trade' Itomt 
ever  so  well.  Thus  a  good  blacksmith,  and  a  fair  average  wagopi!naker  are  doing 
nothingbut  turn  a  bit  of  land  for  Kafir  com,  and  if  pushed  to  seek  w:ork' by  want, 
they  Tv^  prefer  to  work  with  the  farmers  around,  and  cannot  be  persuaded  to  go  a 
little  further  and  earn  treble  the  money  a  few  miles  further  at  their  own  trade.  This 
is  laziness.  Then  a  man  will  not  let  you  know  that  he  speaks  English,  although  he 
wiU  parade  a  blue  or  red  puggaree  and  top  boots,  if  he  can  command  them. 

QirW  cleanliness.— Among  the  girls  a  surprising  neatness  and  attempts  to  follow 
European  fashions  is  apparent,  cleanliness  bein^  a  pleasant  feature  conspicuous  in 
these  attempts,  and  a  desperate  trial  to  part  the  hair  oeinp^  evident.  But  these  signs 
fade  gradually  as  the  girl  changes  to  the  wife,  and  often  disappear  in  the  mother. 

Mouses. — ^A  few  square  tenements  have  been  raised  lately,  and  at  the  Sheshegu 
Location  nearly  a  third  of  the  habitations  are  house-like  and  neatly  plastered  and 
thatched ;  the  walls,  except  in  the  case  of  two  raw  brick  houses,  are  wattle  and  daub. 

Gardens. — ^A  few  gardens  are  made  of  building  lots.  One,  in  particular,  belong- 
ing to  a  Fingo,  is  a  picture  of  neatness :  a  few  orange  and  fruit  trees  have  been 
planted,  and  a  hedge  encloses  it.  Cross  roads  divide  me  garden  into  four  equal  parts, 
and  no  weeds  or  slovenliness  is  apparent. 

Burials. — ^As  a  rule,  the  natives  of  this  location  bury  their  dead  in  coffins,  made 
by  white  artisans,  if  they  can  pay  for  it ;  by  themselves  the  best  way  IhAy  can,  if  too 
poor.  They  will  follow  the  body,  and  be  anxious  to  find  some  one  able  t^j-read 
prayers  over  the  grave. 

Iksmiture. — ^I  have  not  seen  any  great  imjirovement  in  that  direotioii.  Baised 
structures  to  sleep  upon  are,  however,  to  be  found  in  many  hats,  Jiudtebles  and 
cluors  in  a  few. 
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10.  This  question  oaimofc  be  satifitacfcorilj  answered  from  my  The  want — ^I 
may  sa J  me  impossibility — of  centralisation,  wiU  always  militate  against  ''local 
autiliority "  in  such  locations  as  mine ;  although  I  am  convinced  tmit  that  very 
centralisation  of  Hie  straggling  and  widely  separated  little  settlements,  now  called 
locations,  would  go  far  towards  the  solution  of  native  legislation.  With  the  present 
system  all  these  little  communities  form  coteries,  with  interests,  habits,  and  even 
customs,  differing  somewhat  from  the  others ;  there  is  no  homogeneity,  and,  which  is 
of  more  consequence,  the  mind  ef  such  small  numbers  is  easily  acted  upon  by 
agitators,  who,  by  fair  words  and  mock  patriotism,  sway,  without  opposition,  smaU 
parties  of  natives,  while  in  larger  communities  the  chances  of  their  detection  would 
be  more  numerous,  and  they  woiud  be  opposed  and  controlled  by  dissident  members 
in  larger  congregations,  ^e  power  and  supervision  of  tiie  inspector  would  also  be 
ffreater  and  more  efficient,  his  authority  more  easily  vindicated,  and,  in  case  of  re> 
factory  subjects,  the  punishment  awarded  being  more  generally  known,  would  be 
more  feared  and  better  appreciated. 

At  the  Sheshegu,  where  Fingoes  are  located  on  plots  granted  by  Cbvemment, 
the  inhabitants  have  asked  to  be  allowed  to  form  a  board  so  as  to  control  matters 
connected  with  ri^t  of  commonage.  The  civil  commissioner  will  soon  take  steps 
to  carry  out  the  v  illages  Management  Act  in  that  part  of  the  location.  They 
will,  however,  have  to  be  trained  to  the  new  work,  as  they  have  but  very  hazy  con- 
ception of  the  rules  and  regulations  of  the  Act ;  but  it  will  pave  the  way  to  better 
things. 

11.  There  are  117  registered  voters  in  my  location.  They  show  no  interest  in  public 
questions,  .except  those  immediately  concerning  them.  They  never  met  to  discuss  any 
public  question  that  I  am  aware  of;  neither^  do  they  seem  to  feel  the  slightest  interest 
in  any  of  tiie  great  works  goiuff  on  in  the  Colony.  It  is  a  remarkable  fact,  and  one 
that  I  consider  as  indicative  of  the  impreparedbiess  of  the  native  races  for  high 
civilisation,  that  even  among  well  educated  natives  not  one  in  a  thousand  will  ao 
more  tlum  wonder  and  stand  open-mouthed  at  descriptions  or  pictures  of  machinery, 
balloons,  works  of  art,  &c.  lliiere  are  no  inquiries,  no  intelligent  questions  put  to 
elucidate  to  them  the  wonderful  things  they  see.  They  do  not  even  admire  the  in- 
genuity which  produced  the  work  ;  t£ey  omy  wonder,  and  that  mildly. 

*    12.  G^ie  natives  on  the  Sheshegu  had  applied  for  a  board,  or,  as  they  called  it,   a 

mtmicipal  council.  Their  ideas  about  it  were  most  vague.  Mr.  Eaure,  the  Civil  Com- 
missioner in  this  division,  came  to  a  general  meeting  convened  by  him  to  discuss  the 
matter.  He  explained  to  them  the  Villages  Management  Act  patientiy  and  carefully  ; 
the  result  was  that  they  did  not  believe  in  contagious  disease  rule,  because  every 
flock  and  herd  had  it,  as  they  said.  They  wanted  to  give  residents  enormous  com- 
monage rights,.  *'  because  if  a  man  was  rich  in  cattle  he  ought  to  keep  his  right  of 
depasturing  hijs  cattie  on  his  commonage,"  and  so  on.  NotMng  has  come  of  it,  and 
they  have,  I  think,  abandoned  the  idea.  The  great  obstacle  is  that  they  cannot  read 
and  write-— at  least  those  likely  to  be  elected  commissioners.  They  would  be  at  the 
mercy  of  the  secretary,  who  could  make  them  sign  anything  he  wished  by  reading 
what  was  not  written  in  the  minutes. 

18«  Marriage, — ^I  think  that  the  time  has  not  come  yet  for  changing  the  laws  of 

marriage  and  inheritance.  There  is  the  force  of  example  acting  gradually — slowly 
but  surely — and  promoting  the  abandonment  of  polygamy.  The  natives  would  pro- 
bably resent  an  open  interference  with  a  cherished  custom,  and  pig-headed  opposition 
would  step  in  and  check  the  present  slight  tendency  to  monogamy. 

A  great  amount  of  good  would  be  done  by  merely  discountenancing  the  practice 
and  seizing  every  opportanity  to  show  that  virtually  only  one  wife  is  recogniised.  I 
think  that  at  the  present  time  any  attempt  to  change  the  great  customs  of  the  native 
races  would  prove  futile,  baneful,  and  dangerous.  The  native  mind  is  now  in  a  state 
of  ferment;  and,  in  my  opinion,  it  will  take  the  combined  wisdom  of  ministers, 
missionaries,  and  sensible  men  all  through  the  Colony,  to  tide  over  the  looming  storm, 
let  alone  showing  an  inclination  to  coerce  them  to  follow  the  white  man's  way. 

yatwesfoUow  our  ways  in  ceremonidU. — ^The  natives  about  here  do  follow  our 
wedding  customs  to  a  nreat  extent  as  far  shows,  ceremonies,  &c. ;  they  will  go  to  chiirch, 
even  have  bridesmaid,  &c.,  but  they  graft  our  customs  on  their  own  and  pay  over  the 
cattie  to  the  father  as  heretofore ;  and  it  is  well  understood  that  without  the  cattie 
the  girl  would  not  be  given  by  the  father. 

8%gn  of  a  tendency  to  adopt  monogamy, — ^An  instance  within  my  knowledge  of  a 
tendency  to  adopt  monogamy  is  this  :  a  man  of  the  name  of  Piet,  a  Fingo,  sent  away 
his  second  wife,  releasing  her,  as  far  as  I  can  leam,  without  claiming  back  the 
"ukulobola." 

14.  I  have  been  in  two  locations  inhabited  by  widely  different  classes  of  natives : 

the  Berlin  Location,  King  William's  Town  district,  composed  mainly  of  the  relations 
and  friends  of  the  rebel  chie&  McKiimon,  Kiva,Umhala,  Namba,  and  company;  not  one 
grantee  among  them. 

My  present  inspectorship  is  in  Yictoiia  East,  composed  almost  entirely  of  grantee 
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Tingoes,  a  good  many  with  a  smattering  of  education  reoeived  at  Lovedale,  and 
generally  well  conducted. 

In  ilie  Berlin  Location,  tlie  feeling  of  opposition  to  branding  the  cattle  was  very 
strong ;  but  I  was  able  to  oarrj  the  Act  out  without  any  serious  difficulties,  owing  to 
peculiar  oircumstanceB :  1st.  Having  a  police  force  to  back  my  authori^.  2nd.  HaTing 
been  in  command  of  the  district  durmg  the  Ghika  War,  when,  although  I  had  to  keep 
the  natives  qtdet,  and  be  very  watchful  and  strict  witix  them,  even  to  punishing;  l^ 
force  of  arms,  there  had  been  no  appeal  to  courts  from  any  of  my  acts  and  decisions. 
Their  minds  were  therefore  prepared  to  give  in  without  much  resistance  to  ^  what  I 
wanted  done.  3rd.  To  the  way  1  carried  out  the  Act.  I  did  not  consult  or  advise  with 
the  chiefs,  nor  did  I  hold  meetings,  certain  that  discussion  would  only  f ostor  opposi- 
tion. The  Branding  Act  was  a  law,  and  I  carried  it  out  as  such.  Evei^  headman  came 
to  urge  reasons  why  it  should  not  be  done,  or  at  least,  showed  disinchnation  to  obey ; 
but  quietness,  courtesy,  and  firmness  always  carried  the  day.  The  sjrstem  once 
established  worked  well  and  was  much  prized.  These  men  were,  general^  speaking, 
ffreat  thieves,  and  seem  to  have  understood  protection  to  property  better  than  more 
honest  men. 

l^e  contrast  with  my  present  location  is  great.  The  Tinges,  forming  nine* 
tonths  of  the  population,  are  grantees,  more  careful  in  the  erection  of  their  huts,  a 
shade  better  in  tne  cultivation  of  tiieir  fields,  t  came  among  them  as  a  stranger^ 
and  they  looked  upon  me  wiHk  suspicion.  The  utter  want  of  Any  visible  f  oi^  to  back 
my  authority  ^I  have  no  police)  disposed  them  to  treat  ifiy  words  lightly;  they 
argued  the  pomt  about  the  branding  of  cattle,  and  as  the  law,  although  beneficial^ 
seems  oppressive,  it  was  certain  to  be,  and  was,  objected  to.  I  received  orders  from 
the  former  Secretary  for  Native  Affairs  not  to  press  the  mattot ;  and  it  is  probable 
that  when  next  it  is  attempted  to  be  carried  out,  the  branding  will  be  strenuously 
opposed  and  re^^arded  as  an  outrage  to  the  rights  df  property. 

The  Branding  Act  does  not  seem  to  act  oppressively,  for  in  my  old  (Berlin}  loca- 
tion they  are  anxious  to  have  their  cattle  protected  by  me  brand,  as  they  have  oome 
to  imderstand  that  it  is  a  real  protection  against  theft. 

The  great  and  true  objection  to  the  branding  and  registration  of  cattle  is  that  it 
individualises  property,  so  that  when  a  seizure  for  debt  of  any  kind  is  to  be  made,  the 
register  prevents  Jack  from  handing  over  his  cattle  to  Tom,  and  saying  I  have  no 
cattle  to  seize. 

Perhaps  the  following  device  might  prove  acceptable :   My  location  is  **  West," 

the  location  mark  might  be  a  crescent  with  horns  to  the  right  (  ;  the  owners  mark 
between  the  horns  (L,  (0,  (r^  (  O  J  *®  ^^^^  location  to  take  crescent  to  left 
M),    X).    Brand  tiuree  inches  wide,  so  as  not  to  deteriorate  value  of  &e  hides. 

I  have,  &c., 
L.  L.  YINOENT,  Inspector,  Native  Locations,  Alice. 


By  J.  M.  Dorrington,  Esq.,  Location  No.  l.  King  William's  Town< 


1.  Name  of  Location:  No.  1  of  King  William's  Town  distinct.  It  is  constitnted 
under  Acts  6  of  1876  and  8  of  1878  and  particularly  under  Gtyvemment  Notice 
No.  827  of  1880. 

2.  I  live  in  the  location.  I  keep  no  diary,  but  attach  the  entries  in  my  register  dt 
the  required  dates.  As  inspector,  I  am  appointed  an  officer  to  issue  passes  under 
Act  No.  22  of  1867.  I  also  perfoim  the  honorary  duties  of  foreSi  warden  undte 
Baron  de  Fin.    I  follow  no  other  occupation. 

3-8.  I  believe  that  at  two  villages  witiun  this  location,  land  has  been  surveyed  for 
allotment  to  natives,  but  it  has  not  been  given  out.  I  do  not  know  the  extent  6f 
allotments  or  of  village  plots. 

9.  Unless  in  the  matter  of  dress,  and  as  far  as  the  use  of  the  oommon  agricultural 

implements  is  concerned,  there  is  no  perceptible  tendency  to  follow  Euzopeait  eostoma 
among  the  heathen  natives.    Even  the  school  natives  as  a  rule  keep  to  the  round  hut, 
and  though  many  of  them  own  chairs,  tobies,  and  bedsteads,  &o.,  yet  their  homes 
are,  to  European  ideas,  comfortless. 
10.  Prbviding  the  local  authority  has  some  executive  power  and  support,  and  is 

duly  recognised  by  the  GK)vemment,  I  think  that  these  matters  can  be  bettor  dealt 
with  by  such  local  authority,  carrying  out  local  regulations,  tilian  by  an  officer 
appointed  by  central  authority,  for  the  following  reasons : — 

1.  JBecause  different  localities  and  different  communities  will  be  likely  to  require 

different  local  reg^ulations. 

2.  Because,  generally,  the  framing  and  carrying  out  of  local  regulations  in  the 

interest  of  the  community  womd  tend  to  promote  among  the  nadves  habits  of 
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)   selt-grespept,  indostr]^  jK^bxiety,  ajid  deoencj;  and  be  a  Btep  on  the  zoad  to 
manliiieBS,  self^j^vernment,  and  loyalty. 
3.  Because,  partioalarly,  by  means  of  such  local  autboriiy  {he  ttad^  in  liquor,  which 
is  now  afieoting  prejudicially  the  natires,  would  be  curtailed;  and  such  curtail- 
ment would  tend  to  promote  their  health,  happinesSi  and  prosperity. 
^  tl.  TliyBre  are. no  registered  native  voters  in  thislocation,  ana  little  interest  is  shown 

by  the  residents  in  pubUp  questions. 

12.  I  think  the  natives  would  accept  ffladly  a  proposal  of  this  nature.  I  would 
Bug^st  that,  ai  any  rate,  for  a  time,  influential  ana  representative  men  should  be 
dominated  by  the  superintendent  or  other  officer  best  acquainted  with  the  natives  of 
the  locality,  but  when  the  working  of  the  scheme  was  oetter  understood  that  the 
members  of  the  committee  of  management  should  be  chosen  by  their  countrymen. 

13.  I  think  that  the  great  majority  of  the  natives  would  firmly  oppose  any  such 
proposals  at  present,  as  they  are  wedded  to  the  customs  of  dowry  and  polygamy. 

14.  ^        At  first  there  was  much  distrust  of  the  Branding  Act,   but  that  is  passing  away. 

Air  far  as  my.e^Mdrience  goes,  I  have  had  little  opjK>sition  to  the  branding  of  stodc 
at  any  time,  ana  now  that  the  worUng  of  the  Act  is  better  understood,  the  natives 
seem  to  value  it  as  afEojKling  them  greater  security  for  their  stock.  As  proof  of  this, 
H)eg:to  State,  thitt  aQ.thii  cattle  m  my  location  are  branded  with  one  brand,  and 
owners  of  cattle  frequently  come  to  me  to  ask  to  have  their  young  stock  branded. 

t  cannot  say  that  I  JEiave  found  the  Act  to  be  oppressive,  out  I  think  that  to 
prevent  (he  fr^tLiant  rebrandins^  of  stock  which  must  take  place,  where  each  location 
has  a  diBtinguidbing  brand,  and  where  cattle  are  oonstantiy  passing  baokwards^md 
fo^ards,  that  a  divisional  brand  might  be  substituted  for  the  location  brand.  I 
would  however  make  the  use  of  this  divisional  brand  optional  at  first,  or  till  the 
advantage  of  it  was  clearly  recognised  by  the  natives. 

In  the  foregoinA^  answers  the  large  xnission  station  of  ICount  Ooke  has  not  been 
indudedyrfor,  thptign.it  is  nominally  within  this  location,  it  does  not  acknowledge  my 
autiliotityas  its  ixiq^^ictort  and  oonsequently  I  cannot  fiunish  any  statistics  respecting 

Ivf 


Cepff.ofSdffM&rJrom  7th  to  14th  of  Jiify,  1881. 


1. 
3. 


3.  "  Tamekwana  "  of  Lebe's  village  gives  to  a  stranger  of  Feddie  an  unbranded 
calf. 

4.  **  Pa.Tigalala»?  :ofHQ];ii'a  village^  )>oug^t^  oo(w  from  the  headman. 

5.  ''Melam"   of  Man^;ali's'  village  gives  a  red  cow  branded  ^  to  "lyapi"   of 
Hhyanda's  village.  Location  No.  2,  E^ing  WiUiam's  Town. 

3*  "  Nyabonda  "  of  Mapassa's  vifiage  -*-  with  pass  from  Graham's  Town  (filed)  two 

oows,  one  bull — since  branded, — and  two  calves. 


7.,;        '' Nyvlxmii^' of  Mkpassa  4,.  wi1&  pass  from  Middledxift  magist 
oows,  one  bull, — since  branded — and  one  caU. 

3yj:         ''^MApassa/^'  branded  from  increase,  one  young  ox. 

0i) '         "  XTxnm ''  of  Mapassa's  village,  branded  from  increase,  one  bull  and  one  ox. 
10.  "  Zonquehue "      „  „  „  „        one  bull  and  one  oow. 

lU.         "Tyilingangi,"  Mangalis  „  „  „        three  oows. 


12ii  Henoncx  „  „  „  „        one  ox. 

18.. :  J        —  one  boU  of  XTfaman^s,  Bontsi's  village,  died. 

14.  *•-  To  Isaac  Tshwete  teacher,  Ixode,  with  pass  (filed)  fiom  Middledrift  magistracy, 

one^OQw  since  branded  and  one  calf.^ 
15. .  '•        -«•  To  Nyakana  ol  Mapassa's  viUage,  two  oows  (since  branded)  and  one  oaU,  with 

pass  (filed)  from  Transkei. 

Theunmber  of  passes  issued  by  the  inq^eotor  during  the  year  1881   has  ranged 
hom^^Oto  133  amonth. 

Certified  correct^ 

J.  M;  rK)EEmQTON, 

Inspector  Native  LooationB. 

Slttingboume,  Location  llo.  1^  Emg  William's  Town, 
26th  September,  1881. 
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By  G.  C.  Stewart,  Esq.,  Location  No.  2,  King  William's  Town. 

Bbplxss  to 

QUBBTlOVt. 

1.  Tills  location  is  known  as  Location  No.  2,  Diviaon  of  Eing  William's  Town.  It 
includes  the  whole  of  Siwani's  tribe,  a  portion  of  Jail's,  and  a  large  number  of 
Fingoes.  The  population  is  10,000.  The  location  is  constituted  under  Act  No.  6  of 
1876,  as  amended  by  Act  No.  8  of  1878 ;  but  I  do  not  tliink  these  Acts  were  intended  to 
apply  to  large  tracts  of  country  occupied  solely  by  natives  living  on  Qt)vemment 
ground,  but  were  intended  to  apply  to  natives  living  on  private  property,  chiefly  to  . 
check  squatting. 

2.  I  live  in  the  centre  of  the  location,  having  provided  a  residence  at  my  own 
expense.  I  follow  no  other  occupation,  my  time  being  fully  tak^i  up  in  attending  to 
my  duties  as  inspector,  such  as  granting  and  endorsing  passes,  settling  petty  dis^ 
putes,  visiting  the  several  kraals  and  vilUges,  branding  and  registering  stock,  &e.  I 
also  discharge  the  duties  of  field-comet  of  Ward  No.  2,  which  is  included  in  my 
location. 

8.  A  part,  if  not  all,  the  land  in  this  location  has  been  surveyed  for  allotment  to 

natives,  but  none  has  been  given  out  to  individuals.    I  do  not  know  the  extent  of  the 
allotment  or  village  plots,  none  having  been  given  out. 

5.  There  being  no  specified  arable  lots,  I  cannot  give  the  nimiber.  The  cultivation 
is  nearly  all  done  with  the  plough.  With  the  exception  of  a  few  patches  af  wheat 
and  oats,  the  grain  grown  consists  of  mealies  and^afir  corii,  and  also  pui^pkins. 
The  commonage  is  general,  and  in  ordinary  seasons  is  not  overstoi^ed,-  but*  in  dry 
seasons  many  of  the  natives  hire  grazing  for  their  stock  from  the  farms  ne^x  the 
coast. 

6.  Few,  if  any,  of  the  natives  earn  their  livelihood  solely  by  agricultural  or  pastoral 
purstdts.  Most  of  them  add  to  their  income  by  going  to  work  in  the  towns,  such  as 
Port  Elizabeth,  Ghraham's  Town,  &c.,  also  on  the  railway.  Those  who  have  wagons 
ride  transport  occasionally,  and  others  who  have  oxen  hire  them  out  to  transport 
riders,  &c.  There  are  thirfcy-cight  wagons  in  the  location,  and  410  ploughs.  There 
are  no  native  mechanics  resident  in  the  location. 

9.  If  there  is  any  advanee  in  this  respect  it  is  so  gradual  as  to  be  imperceptible, 

except  in  the  way  of  dress  and  implements.  The  school  natives  do,  of  course,  follow 
European  customs  in  marriage  and  dress  to  some  extent,  but,  except  that,  they  dis- 
card the  use  of  red  ochre.  Their  dwellings  are  very  little  better  than  those  of  their 
heathen  neighbours. 

10.  I  think  the  magistrate  of  the  division  is  the  proper  person  to  have  authority  in 
such  matters.  No  doubt  it  is  very  desirable  that  the  liquor  trade,  especially  amongst  the 
natives,  should  be  restricted  as  much  as  possible. 

11.  Only  a  few  of  the  school  natives  are  registered  voters — ^perhaps  about  a  dozen. 
They  do  not  show  any  interest  in  public  matters  unless  it  be  some  question  having 
some  especial  bearing  on  their  own  iiomediate  interests.  In  politics  they  are,  to  a  great 
extent,  guided  by  the  missionary. 

12.  I  think  the  natives  would  be  very  willing  to  accept  a  proposal  to  have  a  com- 
mittee from  among  themselves  to  assiist  the  inspector  in  directing  the  management  of 
the  location.  The  committee  should  be  formed  by  selecting  from  different  parts  of 
the  location  men  who  are  looked  up  to  and  respected  for  good  conduct  ana  intelli- 
gence. 

13.  With  the  exception  of  a  few  of  the  more  intelligent  of  the  school  natives,  they 
know  nothing  at  all  about  the  colonial  law  of  marriage  and  inheritance.  The 
heathen  portion  of  them  never  give  the  matter  a  thought ;  but  I  have  no  doubt  that 
any  attempt  to  do  away  with  their  present  custom  would  cause  great  excitement  and 
disisatisfaction.  They  think  that  if  nothing  is  paid  for  a  woman  she  is  no  wife,  one 
man  has  as  much  right  to  hefr  as  another,  and  if  a  man  when  caught  with  another 
man's  wife  would  not  have  to  pay,  there  would  be  no  wife  at  all. 

14.  I  have  not  foimd  the  Branding  Act  to  cause  dissatisfaction,  nor  to  act  oppres- 
sively. Some  few  dislike,  it  on  account  of  the  trouble  connected  with  the  branding. 
A  few  also  dislike  it  because  they  cannot  so  well  hide  away  stock  obtained  by  unfair 
or  dishonest  means  ;  but  I  am  sure  that  the  majority  now  see  that  it  is  to  their  ad- 
vantage to  have  their  cattle  branded.  I  find  it  of  verv  great  assistance  to  the 
inspector,  for  it  is  not  so  easy  to  bring  stolen  cattle  mto  the  location  without 
detection. 

G.  C.  STEWART,  Acting  Inspector, 

r 

Location  No.  2,  King  William's  Town.' 
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By  J.  M.  Stevenson,  Esq.,  Location  No.  3,  Division  of  King  William's  Town. 

Tafeni  Location  No.  3,  October  15th,  1881 

John  Noble,  Esq.,  Secrets^  to  Native  Laws  and  OuBtoms  Commiflsioii. 

Sir, — ^I  have  the  honour  to  acknowledge  the  receipt  of  yonr  circular,  conveying  a  series 
of  questions  relating  to  the  condition  of  natives  on  locations  for  me  to  answer,  and  beg  to 
reply  to  each  question  as  follows : — 

BSPUSS  TO 

QuBsnovi. 

1.  The  name  of  this  location  is  No.  3,  Division  of  King  William's  Town,  bounded 
east  by  Buffalo  Eiver,  south  by  Tsikifini  Stream,  west  by  Fjmdizini  or  Oreen  Biver, 
and  north  by  the  Perie  Mountain  Eange.  It  embraces  about  thirteen  square  miles. 
It  was  established  under  Act  No.  6  of  1876. 

2,  I  reside  in  near  the  centre  of  my  location.  Before  receipt  of  circular,  dated  19th 
August  last,  calling  for  monthly  reports,  I  commenced  inspection  of  stock  about  the 
middle  of  each  quarter,  and  completed  the  work  by  the  end  of  the  quarter,  but 
now  that  monthly  reports  are  required,  I  inspect  the  stock  of  ^m  five  to  seven  sub- 
locations  per  month.  I  keep  a  diary  of  the  principal  duties  performed  by  myself 
and  ^e  police  under  my  charge,    It  is  as  follows,  for  one  week  in  July,  1881 : — 

Monday,  1 1th,  No.  X. — ^I  issued  and  endorsed  passes  to-day.  Many  of  the  latter 
are  returned  rebels  on  their  way  home. 

No.  2. — ^Peter  went  to  King  William's  Town  with  official  letter  to  the  CSlvil 
Commissioner. 

Tuesday,  12th,  No.  1. — Schneider  and  Mole  patrolled  the  south  Bart  of  the  location 
from  Martinus'  Village  to  Sheshegu's,  and  found  no  strange  cattle  amongst  those 
of  the  people. 

No.  2. — ^I  endorsed  a  number  of  passes  to-day. 

Wednesday,  Idth,  No.  1. — SeH  and  Peter  Mcelu  worked  four  hours  to-day  in 
filling  up  new  location  cattle  book. 

Thursday,  14th,  No.  1. — Constable  Gration  patrolled  north-eastern  part  of 
location,  and  in  route  home  went  to  King  William's  Town  for  the  post. 

No.  2. — ^I  issued  and  endorsed  passes,  and  worked  at  new  location  book. 

No.  3. — Schneider  and  Peter  Mcelu  went  to  headman  Kabi's  location,  in  search 
of  stolen  cattle :   no  success. 

Friday,  15th,  No.  1. — Schneider  and  Jacob  patrolled  the  locations  under  headmen 
Fobongo,  Joseph  Dekweni,  Jephetu,  and  Piet  Tuse,  and  searched  for  strange  cattle 
and  horses:   foimd  none. 

No.  2. — Self  and  Peter  worked  at  new  location  book  to-day. 

Saturday,  16th,  No.  1 — Oration  patrolled  the  south-east  part  of  the  location,  in 
search  of  strange  stock:  found  none,  and  in  route  went  for  the  post. 

No.  2. — ^Peter  went  to  visit  his  family  at  Peelton  till  9  a.m.  on  Monday,  after  he 
had  worked  with  me  at  location  book  till  1  p.m. 

Sunday  17th,  No.  1. — Policemen  went  to  Tafeni  Chapel.  All  quiet;  no  people 
passing  to  and  fro. 

No.  2. — Sergt.  Schneider  and  Mole  patrolled  west  part  of  location  and  found  all 
quiet  and  no  strange  stock. 

On  Monday  and  Thursday  in  each  week  issue  and  endorse  passes  to  natives 
(also  any  other  day  when  at  camp) ;  settle  their  disputes  and  complaints  in  such  cases 
as  trespass,  dowry,  **  ukulobola/'  wives  absconding  ^m  their  husbands,  and  vice 
versa,  men  cohabiting  with  other  men's  wives,  &c.  These  latter  cases  are  all  con- 
nected with  "  ukxilobola,"  the  settlement  of  which  by  local  authority  is  of  great 
convenience  to  the  natives.  Coupled  with  the  foregoing  duties,  I  arrange  for  having 
the  location  constantly  natroUed  oy  the  police  under  my  charge,  for  the  purpose  of 
detecting  thefts  and  picking  up  straved  or  stolen  stock. 

I  follow  no  other  occupation  than  the  duties  of  an  inspector  ;  nor  do  I  con- 
ceive it  possible  for  an  inspector  of  a  large  location  such  as  tlus  one  to  do  so  and  at 
the  same  time  do  his  duties  to  the  satisfaction  of  the  Government  or  himself. 
8.  A  portion  of  the  location  was,  many  years  ago,  surveyed  by  Mr.  Dumbleton, 

but  I  do  not  know  the  extent  of  the  sections  or  lots.     The  land  occupied  by  the 
people  of  the  chiefs  Dom  Toise  and  Jan  Tshatshu  has  not  been  surveyed. 

4.  The  only  information  I  can  give  to  this  question  is  as  follows  : — 
(1.^  Original  number  of  grantees ;  229. 

(2.)  Original  number  of  village  lots ;  229. 

(3.)  Original  number  of  grantees  who  /'a J  have  taken  up  titles,  I  do  not  know 
/'hj  who  are  now  in  resident  occupation  229,  ^cj  who  have  sold,  none. 

(4.)  There  are  127  natives  who  hold  their  sections  or  lots  in  freehold,  four  of 
whom  have  sold  to  Europeans.  These  Europeans  reside  on  their  lands  and  make 
very  g^od  use  of  them. 

(5.)  There  are  884  heads  of  families  whose  lots  have  not  been  surveyed. 

5.  There  are  356  lots  surveyed  and  884  lots  not  surveyed,  mc^ng  the  total  heads 
of  families  in  this  location  1,240. 
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These  lots  are  principally  cultivattd  by  the  plough,  and  sown  yearly  with  mealies 
and  Kafir  com,  being  the  principal  crops,  wheat,  oats,  barley,  pumpkins,  and,  in  some 
cases,  small  patches  of  potatoes  and  beans. 

Small  portions  of  land  here  and  there  may  be  irrigated  from  the  Mgqukwebe 
and  Mqesha  streams,  but  the  natives  have  not  yet  attempted  to  bring  the  water  out 
for  that  purpose. 

The  principal  market  is  King  William's  Town,  but  occasionally  some  of  the 
people  send  their  produce  to  Queen's  Town,  East  London,  Adelaide,  Somerset  East, 
and  Cradock. 

The  men  who  live  on  their  freehold  lots  have  no  commonage.  They  trespass  on 
otherpeople's  land  for  grazine  purposes. 

Tiie  grantees  are  very  luiort  of  commonage,  and  those  whose  lots  have  not 
been  surveyed  have  barely  sufficient. 

6.  The  people  earn  their  sustenance  by  agricultural  and  pastoral  pursuits.  Thirty- 
one  add  to  their  incomes  by  employing  their  wagons  on  mercantile  transport  work, 
and  440  by  entering  the  service  of  Europeans. 

7.  There  are  no  lessees  in  this  location. 

8.  The  native  freeholders  have  sold  four  lots  to  Europeans,  who  reside  on,  and 
make  very  good  use  of,  them. 

9.  Yes,  among  Christians,  and  in  some  cases  heathens,  in  such  as  marriage,  dress, 
square  houses^  nimiture,  reading,  wagons,  ploughs,  cooldng  utensils,  and  food  in  the 
shape  of  bread,  meat,  potatoes,  coffee,  tea,  sugar ;  English  language,  education,  reli- 
gion, and  burial  in  coffins. 

10«  Yes ;  I  know  from  experience  in  this  location  that  matters,  such  as  branding 

stock,  dealing  with  diseases  of  animals,  regulation  of  general  trade,  including  liquor 
trade,  and  many  other  matters,  can  be  better  dealt  with  by  a  local  officer  residing  in 
the  location  carrying  out  local  regulations  than  by  an  officer  residing  at  a  distance. 
The  reason  is  obvious:  all  these  matters  require  local  personal  supervision  and 
attention,  which  an  outsider  could  not  possibly  attend  to* 

11.  There  are  seventy-eight  registered  voters  in  this  location.  They  do  not  under- 
stand public  questions  or  politics,  and  take  no  interest  in  them. 

12.  No ;  they  would  not  be  willing  to  form  a  committee  for  the  management  of  local 
affairs,  for  the  simple  reason  that  they  have  neither  aptness  nor  abOities  for  such 
matters. 

13.  The  heathen  natives  of  this  location  do  not  approve  of  assimilating  their  laws 
of  marriage  and  inheritance  to  the  colonial  law  while  they  live,  but  have  no  objec- 
tion to  its  being  applied  to  their  young  children  when  they  grow  up.  The  Christian 
natives,  as  far  as  I  have  ascertciined,  approve  of  it.  There  was  an  instance  here 
to-day  of  a  native  headman  named  Mdito,  a  monogamist,  who  had  been  married 
twenty  years  to  his  wife  by  Kafir  law,  and  was  married  again  to  her  in  the  church  by 
the  Rev.  John  Harper. 

14.  About  one-thira  of  the  stock  of  this  location  was  branded  before  I  came  here  on 
1st  May,  1880.  Some  time  after  I  came  here  some  of  the  natives  objected  to  have 
their  cattle  branded,  but  when  the  Act  was  explained  to  them  I  succeeded  in  getting 
the  people  of  six  sub-locations  to  brand  their  cattle  up  to  31st  March,  1881.  No 
complaints  have  been  brought  to  me  against  branding  smce  that  time. 

Some  of  the  people  of  the  Chief  Toise  however  asked  me  to  delay  branding  till 
the  return  of  that  chief  from  Basutoland.  They  said  that  they  did  not  object  to 
branding,  but  wished  to  considt  their  chief  before  doing  so.  This  was  in  June  last, 
and  as  I  had  authority  (dated  8th  June,  1880,  from  the  Secretary  for  Native  Affairs) 
to  delay  branding  for  a  time,  I  used  no  pressure  in  the  matter,  nor  did  I  ever  use  any 
pressue  with  those  who  have  branded. 

The  natives  of  some  locations  strongly  objected  to  branding,  especially  that  of 
Swani's  Location  No.  2,  but  now  aU  the  people  of  that  location  branded  their  cattle* 

The  Branding  Act  is  of  the  greatest  importance  to  the  coimtry,  and  especially 
to  the  farming  community  of  the  Eastern  Province.  In  fact,  there  should  be  an  Act 
passed  in  Parliament  to  compel  the  Europeans  also  to  brand  their  cattle.  I  mean  in 
the  Eastern  Province  only.  In  sub-locations  where  the  stock  have  been  branded  I 
can,  when  out  on  inspection,  as  well  as  my  police  when  on  patrol,  through  the  herds 
of  stock,  discover  any  stolen  or  strayed  catue  and  horses  which  may  have  come  into 
the  location  without  branding.  Strange  unbranded  cattle  could  not  be  recog^nised 
where  there  are  so  many  of  uie  same  colour,  and  especially  if  the  strange  cattle  were 
not  branded.  The  police  would  not  know  the  one  from  the  other,  and  when  on 
inspection  the  natives  could  easily  deceive  me  by  having  a  stolen  or  strayed  ox  con- 
veyed to  one  of  the  kraals  which  I  had  previously  inspected.  This  they  could  do 
even  were  their  cattle  branded,  but  the  police  would,  sooner  or  later,  discover  the  ox, 
and  hence  farmers  and  others  would  have  a  poor  chance  of  recovering  their  property. 

I  do  not  think  that  the  operation  of  the  Act  is  oppressive  when  the  people  are 
not  too  lazy  to  spend  a  couple  of  hours  at  branding.    But  I  do  think  it  a  hardship 
for  natives  to  have  their  stock  inspected  every  three  months,   the  cattle  kept  in  an 
near  the  kraals  for  hours  from  their  grazing  veldt,  waiting  their  turn  for  inspection 
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Although  they  do  not  openly  complain  of  this  to  me,  yet  I  am  aware  that  they  are 
dissatiraled  and  show  a  reluctance  to  bring  their  cattle  to  the  kraals. 

I  do  not  see  the  necessity  for  an  inspection  of  stock  oftener  than  once  every  six 
months,  for  I  have  proved  it  repeatedly  by  the  quantity  of  cattle  and  horses  brought 
in  by  my  police  that  the  natives  who  have  branded  their  stock  with  the  location 
brands  cannot  keep  stolen  or  strayed  animals  from  the  eye  of  the  police,  if  they  do 
their  duty  on  patrol,  or  from  myself  when  travelling  through  the  location.  I  would 
therefore  suggest  that  the  stock  be  inspected  evexy  six  months  instead  of  three 
months. 

The  dissatisfaction  expressed  by  the  natives  of  some  locations  against  branding 
arose  from  the  Act  and  its  object  not  having  been  properly  explained  to  them,  and  in 
some  instances  from  the  fact  that  they  were  encouraged  by  Europeans  to  oppose  it 
The  reason  whieh  they  gave  for  their  opposition  was  that  the  Government  had 
taken  their  guns,  and  now  it  wanted  to  brand  their  cattle  and  afterwards  take  pos- 
session of  them. 

The  natives  of  this  location — ^that  is  those  who  had  not  branded  before  I  took 
charge  here — objected  to  the  Gbvemment  brand  L.C.,  with  which  the  cattle  of  seven 
sub-locations  were  branded,  but  to  meet  the  objection  of  the  people  of  the  Chiefs 
Dom  Toise  and  Jan  Tshatshu,  I  allowed  them  to  use  a  brand,  thus :  3  T.,  the  former 
being  the  nimiber  of  the  location,  and  the  latter  the  initial  letter  of  their  Chiefs 
names,  with  whidh  Jan  Tshatshu's  people  have  branded  (Toise's  people  not  having 
yet  branded),  and  I  have  heiEtrd  no  expression  of  dissatisfaction  at  the  brand  since. 

The  natives  of  this  location  who  live  at  a  distance  from  this  office,  say  ten  miles, 
expressed  great  dissatisfaction  at  having  to  travel  so  far,  in  all  twenty  miles,  to 
report  the  natural  increase  and  decrease--~death  of  a  calf-'Of  their  stock.  To  meet 
this,  I  allowed  them  not  to  report  in  such  cases  imtil  I  made  my  quarterly  inspection, 
wlien  I  wrote  down  the  casualties.  The  reporting  the  birth  or  death  of  a  calf  was 
certainly  a  hardship  and  loss  ef  time,  when  a  walk  on  foot  of  twenty  miles  is  con- 
sidered. This  concession;  however,  satisfied  them,  and  it  was  as  convenient  to  me, 
having  only  to  render  quarterly  returns  of  population  and  stock,  but  it  is  not  so 
convenient  now  having  to  send  to  Government  monthly  returns. 

This  monthly  return  only  shows  a  true  statement  of  the  population  and  stock  of 
sub-locations  which  may  have  been  visited  during  the  month — say  six  or  seven — 
leaving  fifteen  sub-locations  the  same  as  they  appeared  in  the  preceding  monthly 
return ;  so  that  the  document  does  not  show  a  true  statement,  and  can  be  of  no  use 
to  the  Government  as  far  as  accuracy  is  concerned.  The  quarterly  return  showed  a 
true  statement  to  the  last  day  of  the  quarter. 

While  I  met  the  wishes  of  the  people  in  regard  to  their  not  reporting  the  birth 
or  death  of  a  calf,  I  made  them  understand  the  necessity  of  continuing  to  rex>ort  all 
sales  and  purchase,  the  giving  and  reception  of  dowry — **  ukulobola  " — and  the  pro- 
duction of  proof  as  to  the  transactions  being  bond  fide.  There  is  now  no  expression 
of  dissatisfaction  at  this  system  of  management. 

There  are  continual  quarrels  and  disputes  arising  from  the  want  of  a  cattle- 
pound  in  this  location.  The  aggrieved  parties  seldoni  get  paid  for  damage  done  to 
their  crops  by  their  neighbours  cattie,  having  to  depend  on  promises  to  pay,  and  these 
promises  are  never  fulfilled  until  the  case  is  brought  before  me  for  investigation  and 
decision. 

I  think  that  there  should  be  a  pound  in  every  large  native  location.  It  would 
spare  mo,  and  keep  the  natives  from  quarrelling  and  mendacity. 

In  conclusion,  I  may  add  that  the  natives,  as  a  rule,  express  dissatisfaction  at  all 
new  systems  of  administration  until  thoroughly  convinced  that  their  interests  and 
habits  of  life  will  not  be  afEected  thereby. 

I  have,  &c., 

J.  M.  STEVENSON, 

Inspector,  Location  No.  3. 


By   H.    Sprigg,    Esq.,  Kei  Road. 

Kei  Boad,  17th  Septeia[ib6r,  1881. 
J.  Noble,  Esq.,  Secretary  to  Native  Laws  and  Customs  Commission,  Graham^s  Town 

Sir, — 1  have  the  lionoiir  to  'acknowledge  your  circular  letter  of  1st.  I  cannot  give 
very  fuU  information,  as  I  have  been  absent  on  military  duty  for  twelve  months,  and  have 
not  yet  resimied  my  duties  as  inspector.  I  have,  however,  answered  the  questions  as  far 
as  I  can. 

I  have,  &c.y 

HOWARD  SPRIQG. 
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1.  Location  No.  5,  King  William's  Town.  Act  6  of  1876  and  Act  8  of  1878. 

2.  I  live  in  my  location,  which  is  more  than  twenty  miles  long  and  from  ten  to 
fifteen  miles  wide.  When  on  duty  I  am  constantly  moving  about  it.  It  takes  me 
about  six  weeks  to  go  round  it,  visiting  every  family  and  inspecting  their  stock,  &c. 
I  was  absent  in  July  last.  I  perform  certain  police  duties  in  connection  with  the 
location  and  military  duties  as  Captain  in  1st  Gape  Yeomanry.  I  have  no  private 
occupation. 

8-8.  JNfo  part  of  the  location  has  been  surveyed.  In  the  greater  part,  whibh  isOown 
lands,  the  people  squat  about  wheore  they  like.  More  them  1,000  natives  are  squat- 
ting on  private  property  in  my  district. 

9.  A  good  many  of  the  men  and  some  women  have  European  clothing,  but  they 

seldom  wear  it  in  their  own  villages.    A  f qw  ploughs  are  used  and  a  great  deal  of 
drink.    Beyond  that  there  is  no  tendency  whatever  towards  civilisation. 

After  twelve  months'  absence  I  am  unable  to  answer  the  mkildning  questions. 

H.  SFBIOO,  Inspector. 
Kei  Soad,  17th  September,  1881. 


By  J.  Maek,  Esq.^  Kei  Road. 

Inspector's  Office,  Eei  Boad,  September  24,  1881. 

Folm  Noble,  Secretary  to  Native  Laws  and  Customs  Commission,  Graham's  Town. 

Sir, — ^I  have  the  honour  to  enclose  herewith  answers  to  Oirculat,  Native  Laws  and 
Ihistoms  Commission,  referred  to  me  by  Inspector  Landrey  he  being  still  on  leave. 

I  have,  &o., 
JOHN  MAEK,  Acting  Inspector,  Native  Locations  No.  4. 


1.  Feelton,  Izeli,  and  Oonubie,  King  William's  Town  Division,  Location  No.  4. 

2.  Beside  in  about  middle  of  location. 

3.  Land  is  now  being  surveyed. 

4.  Not  yet  given  out  to  individuals. 

5.  Land  not  yet  allotted  under  new  scheme,  but  each  head  of  family  has  a  plot  to 
cultivate.  Plough  with  the  ordinary  American  ploughi  Sow  mealies,  lK,B£r  com, 
pumpkins,  and  beans.  Peelton  Valley  mi&;ht  be  irrigated  by  making  two  good  large 
dams.  King  William's  Town  nearest  market,  but  the  line  of  railway  runs  through 
Peelton,  on  which  there  is  a  pick-up  place  erected,  and  produce  could  easily  be  trans- 
ported by  rail  to  Panmure  or  Queen's  Town.  Coimnon  right  to  grazing ;  both  Peel- 
ton and  Izeli  commonages  are  overstocked ;  but  I  have  understood  that  the  Kafirs, 
known  as  the  rebels  of  Peelton,  about  130  families,  are  to  be  riomoved  to  Gk>Vemment 
ground  near  the  sea  coast  in  East  London  District. 

6.  Most  of  the  married  men  class  themselves  agricidturists ;  the  boys  herd  the 
stock ;  about  thirty  per  cent,  go  on  the  public  works ;  a  few  as  servants ;  two  natives 
work  as  carpenters  at  Peelton,  one  as  tnatcher. 

7.  A  few  school  Fingoes  in  Izeli,  under  Tonyella,  hold  small  plots  of.  ground  leased 
by  GK)vernment,  a  few  also  have  purchased  ground ;  but  as  I  naye  no  sketch  plali  or 
map  of  the  location  I  am  unable  to  give  as  much  information  ists  I  could  wish. 

8.  None  that  I  am  aware  of. 

9.  Yes ;  at  Peelton  only.  Natives  dress  in  European  clothing,  purchase  bread  and 
groceries  from  the  shop  on  the  station. 

10.  I  think  the  Under-Secretary  for  Native  AEsSxb  should  reside  on  the  frontier,  say 
King  William's  Town;  that  he  should  make  frequent  visits  to  the  xiative  Ideations  ; 
mix  up  as  it  were  with  the  old  men  of  the  villages,  and  ascertain  their  feelings  and 
wishes.  Natives  do  not  generally  treat  their  cattie  for  lung-sickness.  I  ha^e  ^nought 
that  the  Colonial  Veterinary  Surgeon  should  make  constant  visits  to  the  locations,  £id 
instruct  inspectors  how  to  treat  different  cases  of  sickness  in  cattle  and  dieep.  I 
would  prohibit,  if  possible,  the  sale  of  liquor  to  the  natives. 

11.  Nfl. 

13.  I  think  the  natives  would  not  accept  the  responsibility,  and  they  certainly  could 
not  be  depended  upon  to  trace  thefts  amongst  their  own  people,  particiUarly  of  st6ck 
stolen  from  Europeans. 

14.  Those  people  who  had  their  cattle  branded  at  first  are  perfectiy  satisfied  that 
the  intention  of  Government  was  good,  but  when  certain  local  newspapers  took  the 
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matter  up,  and  wliite  people  went  amongst  the  natiyes  poisoning  their  minds  against 
the  Branding  Act,  some  oi  the  natives  became  dissatisfied,  but  now  they  see  that 
Gbyemmenf  s  intention  was  good. 

Instead  of  branding  all  the  cattle  of  the  location  with  the  same  brand    each 
village  should  have  a  distinct  mark. 


By  J.  Cowie,  Esq.,  Mooi  Plaats  and  Komgha  Locations,  In  the   Division 

of  Komgha. 

Rbplibs  to 
Qomamova, 

Inspector's  Office,  Mooi  Plaats,  1st  October,  1881. 

1.  Mooi  Plaats  and  Komffha  Locations,  constituted  under  Act  No.  6  of  1876. 

2.  Inspector  Hves  on  the  location  at  Mooi  Plaats,  and  follows  no  other  occupation, 
and  occasionally  visits  Komgha  location.  The  natives  of  Komgha  are  servants,  daily 
labourers,  and  native  police  of  Komgha.  This  location  is  constantly  visited  by  the 
chief  constable  and  pouce.  Mooi  Plaats  is  situated  twenty  miles  from  Komgha.  I 
have  not  kept  a  register  of  my  visits  for  reason — ^I  reside  m  Mooi  Plaats,  I  frequently 
go  round,  and  always  keep  a  constable  or  a  detective  on  the  alert. 

3.  The  land  has  not  been  surveyed. 

4.  Only  given  temporarily  out  to  the  people  to  cultivate  until  they  are  surveyed. 

1.  Original  numbers  of  grantees,  nil. 

2.  Original  nimibers  of  village  plots,  nil. 

3.  Original  nimiber  of  grantees  (a),  nil;  (h),  nil;  (cj,  nil ;  ((^,  nil. 

5.  Numbers  of  lots  under  cultivation,  258.  Mealies,  JBLafir  com,  beans,  and  pump- 
kins are  chiefly  grown  by  the  natives.  Great  portions  of  the  soil  on  the  location  is 
very  poor  and  stony,  l^e  location  is  too  small.  Irrigation,  nil.  In  a  dry  season 
there  is  scarcely  sufficient  water  for  the  stock.  Markets  for  produce :  Komgha,  East 
London,  and  a  shop  on  the  location.  They  graze  anywhere  on  the  location.  I  gave 
permission  in  the  drought  to  graze  on  Grown  lands.  The  location  lands  could  not 
maintain  the  stock.  Several  natives  hired  ground  to  graze  their  stock  on  during  the 
drou^t. 

6.  The  natives  of  the  location  are  only  paying  hut-tax  and  house  duty,  and  cultivate 
small  portions  of  lands.  Many  of  them  go  out  to  service,  public  works,  as  leaders 
and  dnvers  to  transport  riders,  and  some  to  shear  and  reap  m  the  season.  Owin^  to 
the  war  the  people  are  very  poor,  having  lost  eveiything.    Mechanic  residents,  ml. 

7.  All  the  natives  are  registered,  and  no  others  are  allowed  to  reside  or  cultivate. 

8.  How  many  lots  have  been  sold,  &c.,  nil.    None  surveyed. 

9.  There  is  no  tendency  among  the  natives  in  this  location  to  follow  European  cus- 
toms in  marriage,  dress,  &c.  They  keep  to  their  native  customs,  and  I  think  it 
will  take  a  long  time  to  brinff  them  into  the  European  custom.  The  only  change  I 
see  is  that  they  are  going  in  for  ploughs  and  wagons.     The  location  is  young  yet. 

10.  The  branding  of  cattle  has  marked  satisfactory  in  my  location ;  also  deeding  with 
contagious  diseases  of  animals.  Liquor  trade  has  not  been  allowed.  The  one  evil  is 
the  brewing  of  Kafir  beer  in  this  location.  I  should  recommend  a  stop  to  be  put  to 
it ;  it  is  an  evil  that  will  cause  a  great  deal  of  trouble  if  not  checked ;  and  also  the 
custom  of  dancing.  The  dancing  was  stopped  in  this  location  until  last  year,  and  I 
f  oimd  it  worked  well.  Last  year  the  (Government  wroto  to  say  there  was  no  law  to 
prevent  it,  which  caused  servants  to  leave  trojn  all  parts  to  come  to  the  dancing.  It 
was  kept  up  at  different  kraals  over  four  months.    I  look  upon  it  as  a  very  great  evil. 

11.  Begistored  voters. — ^There  has  been  no  meetings  or  public  questions  brought  to 
their  notice. 

12.  I  think  if  a  committoe,  say  of  two  or  three  headmen,  were  appointed  to  meet  at 
the  inspector's  office  once  a  month,  and  to  be  paid  the  day  they  meet,  the  day  of 
meeting  be  called  by  the  inspector,  for  to  arrange  about  matters  connected  with  the 
working  of  the  location  with  the  inspector,  it  would  assist.  I  should  strongly  recom- 
mend that  a  code  of  laws  be  passed  for  all  inspectors,  &c.,  of  native  locations.  It  is 
veiy  inconvenient  to  manage  the  natives  at  a  distance  of  twenty  miles  away  from 
the  seat  of  magistracy;  to  take  every  petty  case,  &c.  The  Act  No.  6  of  1876 
does  away  with  all  power  for  the  insx)ectors  to  act,  which  is  very  inconvenient  and 
unsatisfactory. 

13.  With  regard  to  marriage  laws,  &c.,  the  natives  are  opposed  to  them.  It  may  in 
time,  I  think,  be  brought  round. 

14.  With  rec^ard  to  branding  it  has  worked  satisfactorily.  There  has  never  been  a 
complaint.  Jji  fact,  on  one  or  two  occasions  the  natives  have  expressed  great  satiB- 
faction.    I  find  the  registoring  of  stock  has  also  worked  well  in  keeping  down  thefte. 

15.  I  am  also  inspector  of  a  small  location  in  Komgha.  The  municipality  has  not 
interfered  with  any  right  of  the  location  as  yet.  The  people  are  chiefly  servante  to 
the  inhabitants  of  Komgha.  They  only  reside  there  t^porarily.  Number  of  hute, 
nineteen. 
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16.  There  is  no  council  or  municipality  to  consult  on  the  right  of  occupation. 

17.  With  regard  to  the  people  of  Komgha  Location,  the  men  and  women  earn  theiif 
living  by  going  out  to  service  as  general  servants,  and  many  women  by  washing  for 
the  'Village.  There  is  a  gpreat  de^  of  drunkenness  carried  on ;  tiie  police  are  con- 
stantly to  be  on  the  alert. 

18.  Beg^ations  about  streets, — ^nil.  Size  of  plots, — ^nil.  Bent,  ten  shillings  to 
Government,  and  ten  shillings  to  inspector's  salary. 

19.  The  children  are  sent  to  school  and  out  to  service  in  Komgha  Location.  As  yet 
there  is  not  a  school  established  in  Mooi  Plaats  Location. 

20.  With  regard  to  vagprants,  thieves,  &c.,  I  keep  it  down  as  far  as  the  law  wUl 
allow.     The  natives  have  their  own  doctors  to  attend  their  sick,  &c. 

21 .  My  office  has  not  been  used  as  a  registry  office  for  masters  and  servants. 

22.  To  my  knowledge  the  greater  part  of  the  inhabitants  of  my  location  have  served 
with  the  colonial  forces,  &c.  There  are  a  few  exceptions,  who  have  taken  part  in 
the  war  and  served  their  time  in  Cape  Town,  that  I  have  allowed  to  come  to  their 
relations. 

J.  OOWTE,  Lispector,  Native  Locations, 


By  W.  J.  Hartley,  Esq.,  Fort  Jackson,  East  London. 

1.  This  location  is  known  as  the  Newlands  Location,  and  is  constituted  under  Act  of 
Parliament,  No.  6  of  1876. 

2.  (<3^)  I  reside  within  my  location,  (b)  I  do  not  keep  a  diary  or  register,  (e)  I 
do  not  discharge  any  other  duties,  (d)  I  do  not  follow  any  other  occupation  per- 
sonally. 

3.  No  land  has  been  surveyed  for  natives  in  this  location. 

4.       Nn. 

5.  (a)  The  principal  cultivation  adopted  is  with  the  plough,  but  most  of  the  natives 
keepsmall  gardens  not  convenient  for  the  plough,  which  are  cultivated  with  the  hoe. 
{h)  The  principal  food  grown  is  mealies  and  Kafir  com,  but  in  the  last  two  years 
there  is  a  tendency  to  cultivate  wheat,  oats,  beans,  and  potatoes,  {c)  The  only 
facility  for  irrigation  is  by  pumps  where  land  is  situated  on  the  river  banks. 
(d)  The  markets  are  East  London  and  King  William's  Town,  (e)  There  are  no 
grazing  rights  to  the  commonage,  but  it  is  used  in  common.  (/)  The  commonage  is 
not  overstocked. 

6.  (a)  There  are  very  few,  if  any,  of  the  natives  who  earn  their  livelihood  solely 
from  agricultural  or  pastoral  pursuits.  (h)  Several  of  the  natives  add  to 
their  income  by  transport  riding,  while  the  majority  add  to  their  income  by  working 
on  the  boats  at  East  lx)ndon  and  in  the  towns,  {c)  One  by  handicraft,  (i.)  One 
carpenter,  who  carries  on  his  trade  at  the  Newlands  Mission  Station,  who  has  seven 
apprentices  and  one  assistant. 

7-8.     Nil. 

9.  There  is  a  tendency  to  follow  European  customs,  but  only  by  the  school  Kafirs. 

(a)  Marriage. — ^All  natives  connected  with  the  mission  station  m  this  location  are 
married  after  the  European  custom,  as  far  as  rites  of  ceremony,  but  in  aU  cases 
there  is  dowry  paid,  but  it  is  not  called  dowry  but  **  presents."  (b)  Dress, — All  school 
people  are,  as  a  matter  of  course,  bound  to  wear  European  clothing,  whether  at  home 
or  abroad.  The  red  Kafirs  only  wear  European  clothing  when  they  go  for  work  or 
other  purposes  into  towns,  which  is  compulsory,  (c)  Somes, — The  school  or  Chris- 
tian Kafirs  adopt  a  better  style  of  house  than  the  common  Kafir  hut,  either  by  round- 
houses, with  plastered  walls,  or  wattle  and  daub,  with  two  or  three  rooms. 
(d)  Furniture. — ^There  is  a  tendency  in  this  article  to  follow  the  Europeans,  commencing 
with  a  box  for  their  clothes ;  then  stools  or  chairs,  which  are  necessary  to  keep 
their  clothes  from  the  floor.  Manv  of  the  school  Kafirs  follow  the  European  custom 
of  sitting  at  their  tables  for  meals.  Cupboards  and  bedsteads  are  not  uncommon 
amongst  the  school  people,  but  with  the  red  Kafirs  there  is  no  tendency  in  this 
respect,  {e)  Amusements, — Only  amongst  school  children.  (/)  Reading, — I  can't 
say.  {g)  Festivities. — ^Weddings  and  school  feasts.  (A)  Vehicles, — Ox-wagons,  of 
which  there  are  nine  in  this  location,  owned  by  natives.  (»)  Implements,— Sloughs 
onlv-  (y )  Utensils. — ^European  manufacture  are  generally  used,  {k)  Food, — Bread, 
coftee,  and  sugar  are  becoming  commonly  used.  Pork  is  also  now  eaten  by  the 
-majority  of  Kafirs.  (/)  Language. — They  acquire  a  smattering  of  English  by  coming 
in  contect  with  employers  who  cannot  speak  the  Kafir  language,  but  1  do  not  think 
there  is  any  great  inclination  to  learn,  (w)  Religion, — There  is  no  tendency  off  the 
schools  ;  the  Kafirs,  as  a  people,  prefer  heathenism,  (n)  Education. — Only  amongst 
the  school  people.  The  red  Kafir  is  totally  opposed  to  it.  (o)  Burial, — ^Mie  Chris- 
tian Kafirs  all  use  coffins,  and  the  funeral  services  used  are  the  same  as  tused  by 
Europeans. 
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10.  I,4oxiQlt.thiak loan  soggast  any  better  ingok 

11.  Begiatered  voters^  only  two. 

12.  I  tmnk  they  would,  and  it  would  be  the  means  of  checking  anarchy,  which  is  ap- 
parent in  some  cases ;  but,  at  the  same  time,  think  it  desirable  that  restrictions  should 
DO  put  upon  wood  and  bush  cutting,  or  self-interest  may  come  in  the  way  of  such 
oonmiittee,  and  the  consequence  would  be  the  commonage  would  be  denuded  of  fuel. 
It  would  also  be  necessary  to  avoid  any  chance  of  heathen  Kafirs  having  a  prepon- 
derance over  the  school  or  progressive  party,  otherwise  progress  would  be^  lettered. 
For  example,  the  red  Kafirs  do  not  believe  in  autumn  or  winter  cultivation,  or  in 
cultLvati9g  vegetable  gardens ;  and  where  the  missionaiy  would  be  willing  that  he 
should  be  chairman  of  such  committees. 

13.  Cannot  say,  but  do  not  think  they  would  favour  such  a  proposal. 

14.  (a.)  Upon  first  introducing  tlie  branding  in  the  two  Government  locations,  which 
are  the  only  places  where  I  have  branded,  the  people  were  opposed  to  it,  as  they  had 
the  idea  that  the  cattle  when  branded  were  to  be  taken  by  Government ;  but  since 
that  idea  has  worn  off  very  little  opposition  has  been  shown,  and  in  many  cases  an 
anxiety  is  shown  to  have  their  cattle  oranded.  {h.)  I  have  not  found  it  to  act  oppres- 
sively, or  cause  dissatisfaction. 

W.  J.  HABTLKT, 
Inspector  of  Newlands,  [District  East  London. 


By  C.  Lloyd,  Esq.,    East  London. 

Location  3,  Kulu,  East  London  Division,  22nd  Sept.,  1881. 

John  Noble,  Esq.,  Secretary  to  Native  Laws  and  Customs  Commission. 

Sir, — ^I  have  the  honour  to  be  in  receipt  of  your  circular,  embodying  questions  relating 
to  the  condition  of  natives  on  locations,  and  have  pleasure  in  answering  the  questions  in 
their  order : — 

1.  Location  3,  East  London  Division,  Acts  No.  6  of  1876  and  No.  8  of  1878. 

2.  Yes;  to  August  last  had  no  other  occupation,  but  now,  in  addition,  have  charge 
of  rural  police. 

3-8.  Location  on  private  property. 
9^.  No. 

10.  These  matters  should  be  left  to  the  inspector. 

1 1 .  No  registered  voters.    No. 

12.  Not  necessary. 

131  The  natives  m  this  location  are  heathen. 

14.  A  little  trouble  at  first  before  the  object  of  branding  was  imderstood,  but  now 

the  peojkle  in  the  location  are  usually  anxious  till  their  cattle  are  branded.  The  idea 
prevalent  was  that  Government  intended  to  appropriate  the  cattle. 

I  have,  Ac., 

CHAS.  LLOYD,  Inspector. 


By  A.  BLropf,  Jun.,    Esq.,  Stutterheim. 

Inspector's  Office,  Stutterheim,  3rd  September,  188K 

1.  Upper  Kabousie,  Wartberg,  and  Umgwali,in  the  division  of  Stutterheim,  con- 
stituted under  Act  6  of  1876,  and  Act  8  of  1878. 

2.  I  live  in  the  centre  of  the  abovementioned  three  locations,  which  are  visited 
evexy  week  as  following : — ^Wartberg  on  Tuesday,  Umgwali  on  Wednesday,  and 
Upper  Kabousie  on  Friday.  I  discharge  no  other  duties  with  my  constables  but 
inspectors'  and  ordinary  police  duties. 

Entries  during  one  week  in  July  last : — 

1.  Native  Lotana  reports  one  red  and  white  ox  and  a  red  cow,  lawfully  ob- 
tained at  Bolota ;  pass  produced  and  found  owners. 

2.  Nthlombe  reports  a  white  ox,  black  head,  white  face,  obtained  from  Kama's 
location ;  pass  produced  and  found  owners.  Also  reports  the  deafli  of  four  sheep  and 
one  (;oat.  '^ 
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3*  Bu09r!k  reports  fourof  bis  oalves  are  weiuied  (two  heifer  oalves  and  two 
bull  calves)  whicli  are  now  added  to  the  number  of  heifers  and  bulls.  Also  reports 
the  increase  by  a  black  heifer  calf,  white  on  breast  and  white  between  hind  legs. 

4.  Kenene  reports  the  red  cow,  white  along  belly,  died. 

5.  Ntshanta  reports  the  dun  and  coloured  ox  died;  also  reports  an  increase 
by  a  brown  witerug  heifer  calf. 

6.  Windfols  reports  a  black  and  white  spotted  cow  received  from  his  neigh* 
hour  Mpehle ;  also  reports  that  the  red  cow  with  hang  horns  died,  and  the  young 
black  bull,  white  on  neuiks,  removed  to  St.  Matthew's. 

7.  Nduzo  reports  the  increase  by  four  calves  being  calved  by  four  of  his 
young  heifers.    These  heifers  are  now  added  to  the  number  of  cows. 

8.  Yelapi  reports  one  bull  calf  and  one  heifer  calf  weaned;  which  are  now 
added  to  the  number  of  bulls  and  heifers. 

9.  One  strange  heifer  found  in  possession  of  Hamani,  of  whose  arrival  no 
notice  was  nven  to  me,  satis;factory  proof  of  ownership  being  given  for  the  same. 
The  heifer  nas  not  been  seized  and  impoimded.,  but  I  brou^t  a  charge  against 
Hamani  for  contravemng  the  7th  Section  of  Act  6,  1876. 

3.  The  only  land  recently  surveyed  for  allotments  is  in  the  tJmgwali  location. 
Applications  have  been  made  to  Gk>vemment  to  have  also  the  land  in  the  other  two 
locations  surveyed.  Extent  of  allotments  surveyed  for  Umgwali  natives  :  150  ten-acre 
lots ;  extent  of  village  plots  :  150  hal£-acre  lots, 

4.  Not  yet. 

5.  The  arable  lots  at  present  cultivated  are  still  the  natives'  old  garden  lots  which 
they  used  to  cultivate  all  the  time  before  the  new  allotments  were  surveyed.  They 
grow  mealies,  Kafir  com,  wheat,  barlej,  oats,  &c.  Few  plots  can  only  be  irrigated. 
Their  market  is  at  Stutterheim  and  King  William's  Town.  The  grazing  on  com- 
monage not  limited.     Not  yet  overstocked. 

6.  The  majority  of  grantees  and  leaseholders  earn  livelihood  by  agriculture. 
About  thirty  ride  transport.  Nearly  all  the  young  men  are  in  service.  There  are 
about  six  mechanics— carpenters  and  wagonmakers. 

7.  The  majority  are  people  living  since  ten  to  twenty-five  years  on  these  locations. 
Others  have  arrived  from  a  distance  about  two  years  ago. 

8.  None. 

9.  The  tenden^  to  follow  European  customs  is  growing  amongst  the  natives  on 
Wartburg  and  TJmgwali  rather  too  fast,  empeciallv  in  mairiage  feasts,  when  they 
spend  so  much  as  to  have  debts  for  years.  They  like  to  leam  and  speak  English, 
and  among  the  Fingoes  is  a  great  desire  for  education. 

10.  For  the  present  I  cannot  advise  local  authorities  in  these  matters,  especially  in 
locations  mostly  consisting  of  heathens.  A  tsial  could  be  made  in  the  lcK>ations  on 
mission  stations. 

11.  Number  of  registered  voters,  six.  They  show  no  interest  in  public  questions  if 
they  are  not  roused ;  but  then  they  attend,  and  especially  when  the  discussion  refers 
to  taxes. 

12.  On  the  mission  stations,  Wartburg  and  Umgwali,  they  would  be  willing  to 
have  the  local  management,  regarding  sanitary  and  other  reg^ations,  like  a  mimici- 
pality ;  but  on  the  locations  like  those  of  Upper  Kabousie,  where  the  natives  live 
scattered  on  small  farms  and  native  grants,  it  could  not  be  done.  The  committee 
should  be  chosen  by  the  people. 

13.  The  Christians  would  like  their  law  of  marriage  to  be  assimilated  to  that  of  the 
Colony,  but  not  the  heathen. 

14.  The  cattle  in  my  district  are  not  yet  branded.  The  natives  in  the  Upper 
Kabousie  locations  altogether  object  to  their  cattle  being  branded.  The  natives  in 
the  Wartburg  and  Umgwedi  locations  would  not  object  to  branding  if  the  first  letter 
of  the  name  of  their  locations  would  be  taken  for  the  brand  mark  of  their  cattle ;  but 
no  other  letter  would  they  accept. 

The  branding  of  cattle  facilitates  the  duties  of  an  inspector,  and  half  the 
number  of  constables  would  be  required  to  assist  the  inspector  in  carrying  out  his 
duties  if  aU  the  cattle  were  marked  with  a  certain  brand  mark ;  but  if  the  branding 
cannot  be  carried  out  everywhere,  and  also  M>plied  to  natives  and  cattle,  who  do  not 
come  under  the  operation  of  the  Native  Locations  Act,  it  should  be  done  away 
with  altogether. 

The  nature  of  the  dissatisfaction  expressed  is  that  in  some  districts  the  (Govern- 
ment mark  has  been  used,  besides  the  location  brand,  to  mark  the  cattle  with : 
and,  secondly,  that  only  some  natives,  and  not  all,  residing  in  the  district,  come  under 
the  operation  of  the  Act. 

A.  KEOPF,  Inspector. 

By  W.  C.  Jeffrey,  Esq.,  Kamastone. 

1.  Kamastone   aud  Oxkraal  Fingoe  locations  have  been  established  more    than 

thirty  years.    Am  not  aware  of  any  Act  of  Parliament  or  ordinance  by  which  they 
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were  constituted  native  locations.  The  ground  was  originally  in  the  posseeaon  of 
Kama  and  his  people.  The  Fingoes  were  allowed  to  settle  here  when  Sama  mored 
with  his  people  to  the  lower  country. 

2.  I  reside  in  the  location  ;  have  done  so  for  the  last  twenty-five  years.  When  released 
from  office  work  am  always  visiting  some  part  of  the  locations  or  other.  I  am 
superintendent  of  the  locations,  special  justice  of  the  peace,  receiver  of  house  duty, 
collector  of  land  rent,  issuer  of  stamps  and  tities.    Have  no  time  for  other  occupatum. 

Extract  from  record  book  from  4th  of  July  last  to  9th  instant : — 

4th.  Lim^sel^  took  gun  compensation  money  to-day — £3. 

5th.  Jacob  Masoka  reports  the  death  of  Jantje  Masoka's  wife  of  diest  complaint. 

Over  case  of  Masi  vs.  Jacob  Masoka  for  illegal  impounding  heard  to-day, 

decided  that  Jacob  had  a  right  to  impound,  as  the  tender  of  payment  was 

not  a  legal  one. 
6th.  Jacob  Mgula  took  ma  compensation  money — £8.    Jacob  Mgula  took  np 

his  tities  to-day :  titles,  £2  lOs.  Sd. ;  quitrent  15s.  6d.    Lacuvana  took  jx^ 

his  tities  to-day :  tities,  £2  tOs.  3d.    Pcemhavd  took  up  his  titles  to-day: 

tities,  £2  lOs.  3d;  quitrent,  15s.  6d. 
7th.  At  office. 
8tb.  Proceeded  to  Whittiesea  to  sue  Qovoqovo  in   the  magistrate's  court  for 

arrears  of  hut-tax. 
9th.  Engaged  William,  a  Oaika,  as  shepherd  for  six  months—  wages  £3.    James 

Mkepe,  Noto  Mkepd,  Booy  Mkafi^ma,  Don^  Mkagdma,  and  Bavi  Mkag^ma 

took  up  their  tities  to-day:  total  paid,  £14  10s. ;  house-duty  paid,  £8  lOs; 

hut-tax  paid,  £23  10s. 

3.  The  whole  locations  have  been  surveyed.  The  extent  of  garden  ground  for  eadi 
individual  is  six  (6)  acres ;  building  lot,  half  an  acre.  Many  ramiliee  have  twenty  or 
thirty  acres  of  arable  land  between  them. 

4.  (1).  Kamastone  location  686  grantees ;  Oxkraal  Location,  1,089  gprantees;  total 
1,775  grantees. 

(2).  Same  number  of  building  erven. 

(3).  faj.  101  grantees  have  taken  tities,  i.e,,  202  tities  to  the  101  men. 

^bj.  At  least  three-fourths  of  the  original  number  of  grantees  are  at  pre- 
sent in  resident  occupation. 

fej.  None  have  sold  since  the  survey,  as  far  as  I  know. 

^dj.  Not  twenty  have  leased  their  lands. 

5.  In  good  seasons  evei^  lot  is  cultivated.  The  American  plough  is  largely  used ; 
in  some  cases  the  harrow,  m  most  cases  a  bush.  Wheat  is  grown  largely.  This  yean 
if  nothine  happens  to  the  crops,  ten  thousand  bags  of  wheat  will  be  reaped.  Mealie, 
are  plentifully  sown.    Kafir  com  is  gradually  dying  out.    Many  sow  oats  and  barley. 

The  facilities  for  irrigation  are  many,  as  there  are  a  number  of  mountain  streams. 
Of  late  years,  these  have  been  led  out  where  possible.  While  they  have  been  a  benefit 
to  those  who  have  done  so,  they  have  led  to  much  squabbling,  as  water  rights  are 
not  clearly  defined.  The  markets  for  produce  are  wherever  the  seller  can  get  the 
best  price.  Boorland  takes  up  much  grain  from  these  locations.  The  rights  of  grazing 
are  unlimited,  no  rule  having  been  made  as  to  the  number  of  stock  a  grantee  can 
keep.  At  present  I  do  not  thmk  the  commonafipe  is  overstocked,  as  there  is  still  a  little 
Qovemment  ground  near  the  location  which  the  Fingoes  use.  When  that  is  sold  the 
commonage  will  be  too  smaU. 

6.  I  thmk  nearly  all  the  grantees  get  their  living  by  agricultural  and  pastoral 
pursuits.  Perhaps  twenty  men  ride  transport ;  half-a-dosen  have  shops ;  about  the 
same  number  are  masons,  carpenters,  and  thatchers.  As  a  rule,  they  do  not  take 
kindly  to  traders,  and  some  who  have  been  tauffht  trades  prefer  to  work  the  seal 
Men  who  are  hard  up  will  often  go  out  to  service  for  a  year  or  two,  accumulate  a 
little  stock,  and  then  return  to  the  locations :  a  good  season  is  sure  to  bring  them 
back. 

7.  If  any  vacant  ground  is  let,  that  is,  groimd  belonging  to  a  grantee  who  for  a 
time  has  left  the  locations,  it  is  let  by  the  year  at  the  same  rate  the  owner  would 
have  to  pay  to  the  Government  in  the  shape  of  taxes ;  but  a  rule  exists  that  a  man 
belonging  to  one  sub-location  cannot  hire  land  in  another  sub-location.  It  must  be 
hired  by  a  ^antee  of  the  same  block.     Outsiders  are  jealously  excluded. 

8.  No  lots  have  been  sold  to  Europeans  that  I  am  aware  of ;  offers  have  been  made 
but  refused. 

There  is  a  growing  tendency  among  the  Fingoes  to  follow  European  customs  in 
marriage  and  dress  to  a  ruinous  extent,  even  to  borrowing  the  superintendent's 
spider  to  ride  to  church  in. 

Many  good  houses,  about  one  hundred,  have  been  built  in  the  locations,  but  as 
yet  the  hut  predominates,  though  a  more  substantial  stone  hut  is  taking  the  place  oi 
the  grass  one.     All  houses  built  now  are  built  on  the  erven. 

Cannot  say  much  for  furniture.  I  know  one  ma,n  who  keeps  a  weU  furnished 
room  for  strangers ;  so  clean,  the  most  fastidious  might  enjoy  a  night's  sleep  there. 


9. 
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Amusements — principally  horse-racing  and  shooting.  Cannot  shoot  now,  as  they 
have  no  guns. 

Beading  and  writing  are  extensively  practised.  At  present  the  literature  they 
have  is  scant,  and  money  would  be  well  spent  in  translating  some  of  the  simpler 
works  into  the  Kafir  language  for  their  enfightenment  and  the  expansion  of  their 
ideas. 

Festivities,  such  as  I  have  instituted  in  honour  of  the  Queen's  Birthday,  arc 
thoroughly  enjoyed,  and  a  yearly  grant  should  be  made  to  the  officer  in  charge  tc 
keep  up  a  loyal  feeling,  and  give  the  headmen  a  good  feed.  Marriage  f easte  are 
high  times,  but  Kafir  dances  are  getting  few  and  far  between. 

The  buckwagon  is  largely  used ;  one  or  two  men  drive  their  own  carts.  Euro- 
pean implements  are  much  used.  Utensils  of  a  common  kind  are  found  in  most 
houses.  Coffee,  tea,  and  sugar  are  in  great  demand.  Meat  is  much  esteemed,  but 
not  often  used  except  by  the  upper  ten. 

Language  is  still  the  Slafir,  and  though  many  have  been  taught  English,  as  a 
rule,  few  speak  it ;  Dutch  is  more  frequency  used. 

Beligion  has  a  good  hold  on  many. 

Education  is  not  sought  after,  as  a  rule,  by  the  heathen  population ;  though  there 
are  many  schools  in  the  locations,  there  is  no  general  tendency  to  send  children.  Among 
the  church  people  there  is  room  for  improvement  in  this  matter.  The  whole  conduct 
of  mission  schools  necessitates  revision  and  alteration. 

Servants  are  much  sought  after  bv  the  Fingoes ;  let  a  man  have  but  a  few 
sheep,  if  he  can  get  a  E^afir  herd  he  will.  It  seems  the  height  of  his  ambition  to 
have  a  Kafir  servant.  There  are  nearly  two  hundred  Kafir  servants  in  the  locations. 
Wages  range  from  three  to  six  pounds  per  annum. 

10.  The  matter  of  branding  cattle  will  be  dealt  with  under  question  14. 

Contagious  diseases  come  under  the  law  of  the  Colony. 

As  these  locations  are  in  the  Colony  I  cannot  see  how  trade  can  be  interfered  with 
or  regulated. 

The  liquor  trade  is  dealt  with  in  the  titles,  and  cannot  be  carried  on  in  the  loca- 
tions. I  would  here  submit  that  the  officer  in  charge  of  these  locations  should  have 
full  power  to  act  in  aU  these  cases  at  once,  and  also  in  the  matter  of  master  and 
servant. 

1 1 .  Seventy  registered  native  voters. 

Fingoes  are  always  ready  to  hear  news  and  will  spend  whole  days,  and  sometimes 
nights,  in  discussing  a  question,  and  I  think  take  great  interest  in  public  events,  and 
have  some  astonishmg  way  of  acquiring  news. 

12.  On  this  question  I  must  explain  my  mode  of  carrying  on  the  management  of 
these  locations.  The  two  locations  are  divided  into  twenty  sub-locations  or  farms ; 
each  farm  has  its  headman,  who  is  responsible  to  me,  as  the  building  lots  are  laid 
out  in  villages.  In  the  Oxkraal  location  a  man  was  elected  by  the  people  of  the 
several  vill^es  as  the  overseer  thereof.  It  is  that  man's  duty  to  see  tnat  all  things 
go  on  right  in  his  village  ;  if  anything  is  wrong,  he  reports  to  the  headman  of  the 
mrm,  who  inquires  into  the  matter,  and  if  there  is  need  he  can  call  the  other  heads 
of  villages  in  his  block  to  his  aid,  or  else  report  the  matter  direct  to  me. 

In  the  Kamastone  location  each  farm  has  its  headman,  to  whom  a  double  allot* 
ment  of  land  is  given  (also  in  Oxkraal).  Every  second  year  two  men  are  elected  by 
the  erf -holders  of  each  block  to  be  overseers,  or  a  conmiittee  to  assist  the  headman 
at  all  times.  This  latter  system  I  have  found  work  well,  and  if  a  man  does  not  do  his 
duty  he  has  no  chance  for  re-election.  In  one  part  of  the  Oxkraal  location,  where 
twenty-eight  men  were  wanted  for  the  same  number  of  villages,  the  whole  twenty- 
eight  elected  were  members  of  the  Church. 

Though  this  is  a  system  of  self-government,  instituted  on  my  own  responsibility, 
I  look  upon  it  as  successful,  and  to  this  general  oversight,  the  one  watching  tne 
other,  I  attribute  Uie  fact  of  general  quietness,  good  order,  very  little  crime  ana  cer- 
tainly less  stealing,  than  under  any  other  ten  thousand  natives  in  the  ooimtry.  As  an 
example  :  an  old  resident  goes  into  Kafirland ;  he  returns  with  four  head  of  cattle ; 
says  his  brother  has  given  them  to  him  for  milk  ;  his  headman  asks  for  a  pass  for 
the  cattle;  it  is  stated  as  lost.  The  headman  brings  the  cattle  and  tne  man 
to  me.  Knowing  the  man  w^,  and  knowing  that  he  had  a  brother  in  Kafirland,  I 
detained  the  catue,  but  sent  the  man  back  for  a  pass.  That  was  the  last  I  saw  of 
him,  but  five  days  after,  the  owners  of  the  cattle  turned  up  and  had  their  stock  returned 
to  them. 

These  twenty  sub-locations  are  separate  and  distinct,  each  having  their  own 
boimdaries  and  working  men  or  committee,  the  officer  in  charge  being  head  over  all. 

I  do  not  know  that  I  can  suggest  any  better  plan.  I  am  not  in  favour  of  worry- 
ing the  natives  with  too  much  governance.     I  would  rather  teach  them  to  cany  on 
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their  own  afiairs  in  the  best  possible  way,  and  be  ready  to  step  in  when  things  do 
not  work  well  and  help  to  put  them  right.  I  belieye  that  with  fair  flnudance  the 
Fingoee  of  these  locations  are  quite  able  to  look  alter  themselves,  and  with  the  spread 
of  religion  and  education  among  them  they  wiU  hold  in  check  erils  f  onnd  in  those 
who  are  not  influenced  by  the  same.  1^  this  system  I  And  I  can  come  down  more 
heavily  on  the  obstinate  evil-doer,  and  that  a  wholesome  dread  exists  of  being  brought 
to  the  office. 

The  office  of  headman  is  supposed  to  be  permanent,  andhe  has  donUe  privil^^es 
in  land,  &c.,  for  the  work  he  is  supposed  to  do.  Of  the  twenty  headmen  thirteen  aie 
supposed  to  be  CSiristians. 

18.  This  wiU  be  dealt  with  in  the  paper  on  marriage  laws,  &c. 

14.  The  natives  in  these  locations  look  upon  the  Branding  Act  as  oppx^srire  and 

unjust,  and  would  never  willincly  submit  to  it,  tiiat  is,  that  a  GK>vemment  brand 
should  be  used,  or  that  it  should  be  done  at  the  command  <>f  a  Obvamment  inspector. 
The  Act  has  not  been  in  force  in  these  locations,  as  On  these  grounds  I  hdve  hitherto 
opposed  it,  and  two  independent  officers  could  not  work  in  one  location*  I  beliere 
the  people  are  favourably  disposed  to  branding  their  own  stoqk.  I  would  sug^;ost 
that  all  owners  of  stock  should  be  required  to  brand  or  mark  their  stock  with  their 
own  brand  or  mark,  that  brand  or  mark  to  be  registered  in  the  sujperintendenfs 
ofiGice,  with  the  number  of  stock  so  marked ;  that  whenever  a  man  brings  any  fresh 
stock  into  the  locations  he  shall  at  once  report  the  same  to  the  superintendent  and 
headman,  and  show  how  he  came  by  them — ^by  purchase  or  otherwise.  This  freah 
stock  shdl  be  added  to  his  former  number  as  soon  as  marked,  the  heads  of  villages, 
or  headmen,  being  instructed  to  report  immediately  if  they  see  any  stock  in  a  man's 
l^aal  not  marked  with  his  brand ;  failing  to  do  this,  I  would  suggest  his  removal 
from  office,  or  a  fine,  and  a  fine  for  the  man  neglecting  to  mark. 

From  15  to  20  I  am  not  supposed  to  answer  I  conceive. 

21.  All  servants  brought  into  the  locations  are  contracted  and  registered  by  me. 

22.  The  men  of  these  locations  have  always  been  ready  to  join  the  colonial  forces 
when  called  upon.  About  500  went  out  during  the  Gkdka  war,  and  abooi  400  during 
the  Tembu  disturbance.  Only  one  family,  that  I  have  any  knowledge  of^  joined  the 
rebels ;  they  were  not  Fingoes  but  Basutos. 

Before  closing  these  answers  I  would  make  a  few  general  remarks  which  may  be 
useful : — 

1st.  As  to  the  issue  of  titles.  It  is  now  nearly  five  years  since  the  survey 
was  completed.  Up  to  date  no  titles  have  been  issued-  for  the  Ozktaal  location, 
though  many  have  oeen  asked  for.  Three  hnndr^  and  sixteen  are  Btill  wanting  to 
commete  the  Kamastone  location.  A  mistake  was  made  in  giving  one  man  two  titlci 
for  his  lots,  when  they  both  appear  on  each  title.  Another  mistake^  was  made  in  at 
first  charging  for  these  titles  £6  da. ;  then  reducing  them  to  £3  14e.  6d. ;  a  third 
time  reducing  them  to  £2  10s.  dd.  Another  mistiULe  was  nUide  by  the  late  Com- 
missioner of  Crown  Lands  when  here.  The  people  understood  him  to  say  they  would 
get  the  titles  for  thirty  shillings,  but  the  honourable  gentleman  omitted  to  say  the 
stamps  would  still  have  to  be  paid  for.  He  only  referred  to  the  survey  eraenses. 
Thus  a  portion  of  the  grantees  think  they  are  bemg  charged  more  than  the  Govern- 
ment told  them.  All  these  things  have  gone  against  a  general  redeeming  of  the 
titles.  There  has  been  change  upon  change,  and  a  native  is  very  suspicious  of  that. 
I  do  not  think  the  people  look  upon  £2  10s.  Sd^  as  too  great  a  payment.  They  are 
thoroughly  satisfied  with  their  aUotments,  which  are  very  jealousy  guarded  and  token 
care  of,  and  had  it  not  been  for  the  losses  stated,  I  have  no  hesitation  in  saying  that 
more  than  two-thirds  of  the  titles  issued  would  now  be  in  the  hands  of  the  grantees. 
What  is  now  required  is  some  positive  word  from  the  Government  as  to  what  is  to  be 
the  fixed  price,  as  the  issuer  of  these  titles  has  been  placed  in  a  very  awkward  posi- 
tion with  the  grantees  by  these  repeated  changes. 

I  believe  very  heartily  in  individual  tenure.  It  has  worked  wonders  in  these 
locations.  Many  improvements  have  been  made,  and  a  move  is  now  going  on  to 
enclose  a  large  number  of  lands,  with  a  wire  fence,  to  cost  something  like  £80. 

2nd.  Besides  the  1^775  grantees  in  these  locations,  there  are: — ^3Sro  mission 
glebes ;  two  farms,  of  1,000  acres,  to  chiefs ;  t^o  farms,  of  500  acres,  to  deserring 
men ;  eighteen  double  allotments  for  headmen ;  sixteen  school  erven  and  gardens ; 
three  trading  stations ;  two  public  outspan  {Places ;  total  area  of  locations,  63,000 
morgen. 

^  I  consider  the  officer  in  charge  of  these  locatioos  should  ha^miagisterial  tK>wers, 
subject,  of  course,  to  the  usual  revision.  The  people  wish  for  this  also.  At  present 
the  stafE  is  one  superintendent,  one  derk,  one  constable,  no  lodc-up. 


By  F.  J.  Evens,  Esq.,  WMttlesea. 

John  Noble,  Esq.,  Seoretaiy  to  Native  Laws  and  Oustoms  Commission. 

Sir.— I  haye  the  honour  to  acknowledige  th^  receipt,  from  yo^.  of  >  circolar  ^^returned 
herewilh),  containing  a  series  of  questions ;  and  for  the  inlcnrmfMiiOn  of  l2i^\  Oon|&i^on  on 
Native  Laws  and  Oustoms  I  beg  to  reply  as  follows  : — 


TO 

Qinvnfbra. 


1..  Whittldeea  and  Kapassa,  including  a  poztLon  of  CajQio^  diyisioi]^  VJ^<$^  Acts 
Nos.  6  of  1876  and  8  of  1878. 

2.  I  live  within  the  boundaries  of  my  locatjloii^ .  I  ik^^^  .a.;regifij^i;  pi  stock  find 
population,  andmahe  official  visits  to  the  several.lpoatJLQns  unoer  m^  at 
dinerent  times,  but  never  let  the  inhabitants  know  of  my  approacning  vi^^' 

Collector  of  revenue^andissuerof  passes  u^denA^i^Tp.^^^;, of.  18,67rr  Ij^oitow^no 
other  OQcupation.;  ^  ,  .    ^ 

3.  All  my  locations  are  on  jpnYaft^rpjp^rsty^^^i.axeioi^^ 
farms  withm  the  area  over  which  I  am  inspector. 

6.  The.natives  under  pIysuper?isiQn{^QD^ra]ly]u^  or  wqrk 

the  same  pn  the  half. systom,  And,\i^ually  pay  foritha  grazing^pf  fli|^  stp^  as  well* 
S^nne  of  them  ride  traajsport ;,  others  ^g^u^i,  ai  timesi  .work  for  t^e-  suni^  JEsjnners, 
especially  during  shearing  and  reaping  seasons.;  There-  are  no  ni^itiye  me<Jwu<3Si  iior 
any  engaged  in  trade. 

9.  Tnere is, a  growing  tendeou^  p>  follow  Euj:ope!an  oustpms  in .  dre^  fui^v  Jiiquor ; 

in  fact,  any  of  the  vipes  of  the  Europeans^ 

10.  I  do  not  thixtk  that  the  branding,  of  cattle,  ori^aiy^ih}ii^.;m^^ti|W 
could  be  altered  for  the  benefit  ot  tne  natives  in  tniSi  Ipc^ticvc^, 

11.  There  are  noir^^istered  voters  in  .t^.loc^^on..  The  natives,.ebow  no  int<^st  to 
meet  to  discuss  public  questions ;  ]!)ut  wi^  take  any,  amouait,  of  trpubjie  to.'al^end  a 
danoe  party,  where  there  is.alwayi^  alot'  of  beer-orinking  goi^  on, .  ^d  ^they  will 
take  great  Irouble  to  meet  togett^  ^  follow  an^  of  ^^  iiative,  cusioms^,. 

13.  The  natives  do  noi  care  to  follow  the  oolpnial .  law  of  iijhen?^T\ge^  orVx^iurriage, 
but  in  every 'caae  follow  their  own  customsi  especiiJily  witbrxegiar^  .ta  jub^'law  of 
inheritance.  , 

14.  Tlie  natives  under  my  supervision. hi^ye  tab^  to  the  b^andi^  of  ^ir,  cattle 
very  kindly,  and  in  no  case  haye  I  ^bad  iko  use  Ixarah.  pleasures* ,  14y  pl^r^ii^  ip  to 
allow  each,  native  possessing  such  to  use  bis  own  bra^dixig  iiron^  wHdiis.regvstered. 
I  also  keep  a  full  and  detculed  Tegister  of  stod:,  posf^ssed  by  him,  p|nchidiJig.  marks 
and  description. 

I  have  not  found  that  the  natives  are  dissatisfied  with  being  bro^s^t .,  ui^er  the 
operations  of  the  Location  Aot,  e8pe(^ally  afterthey  have  b^en  used  to,  tibe  working 
of  the  same ;  in  fact,  I  have  had  natives  ixlX  nxe  that  it  was  one  of.  thpb^strthings 
the  Cbvermneint  ever  did  for  the  hqnest  native ;  butidiia^tisfaption.is  caui^ed  to  my 
natives  by  the  Government  allowing  the.  mis^n>tationa situated. witU^  mj  boun- 
daries to  be  especially  exempt.  And  my  natives  haye  repeatedlj^  ask^dtme.  why  the 
Government  nuuce.  two  lawsr-one  for.  the  natives  .residing  at  nuwpn.stat^^  and 
another  law  for  those  residing  on, foxms.  They  askme,  further,  wljietherrjtUe  Govern- 
ment consider  that,  natives  uving,  on  .those  mission  stations  cannotsteal.  or4o  any> 
thing  contrary  to.  the  laws  of  the  Qovemmeut. 

The  abore  is  about  th9  only  cause  of  dissatisfaction  express^  by  the^  natives  to 
me  with  reference  to  the  Na.tive  Location  Acts  of  1876  ano.^  1^78  >  and,  of  course, 
generally  speaking,  it  is  impossible  to  make  natives  understitiia  why  dis^tstipns  are 
made,  especially  when  they  can  eaaily  see  that  nussion  natiyeS)  jgus  a,  tu^b,  are  npl^  a 
bit  more  orderly  than  thmnselves ;  and  on  more  thap  oi^e  o^c^P^  ,  tBie  f a^uefs  in 
the  neig^bouihLood  have  petitioned  the  authorities  on  the  w^y;  tho^.Qpyeipmjent  have 
put  the  Location  Axrts  im  force  in  this  district,  by  aUowing  the  nvfi^pn^'.i^  to  be 

specially  exempt 

I  hiave,  fto.y 

F.  J.  EVENS,  liistt^cftorot.Iipcatibn. 
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By  J.  G*  Pinkertoai^  Esq.,  QvmtyvLk 

*  • 

1.  Thenames:  of  my  locatioxiB are  Quetieqwebe,.  BQlotw%  laiiiim^Bitid  Gwn^yu, 
constituted  undto  Acts  Nos.  6  of  1876  and  8(^1878.. 

2.  I  do  not  live  in  my  location,  but  occupy  a  central'^pdahftm,  my /looiftmfr  ?  extend- 
ing  to  About  ten  milas  on  one  aide^  andabout .  eiff]kt:<pflBBi.  on  ih;b ,  ofterA  I  visijr  piy 
leeciftio&^wice  «  moiillk>   I  keepna^diary^i  but  ttpSrajjallreliiftaefiijogiiBiK^^ 
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tioim  in  mj  locations  direct  into  a  book  supplied  by  Goremment  for  that  purpose. 
The  only  other  duties  performed  by  me,  besides  those  connected  with  my  office 
of  inspector,  are  those  of  receiver  of  house  duty  for  this  ''  ward."  I  do  not  follow  any 
other  occupation. 

3.  There  are  no  allotments  surveyed  for  natives  in  my  locations,  the  ground  (three 
farms)  being  private  property;  native  grantees,  viz. : — ^Benjamin  Darala»  Joseph 
Darala,  and  Gongubella. 

4.  Nil. 

5.  There  is  an  abundant  supply  of  water  on  these  farms  for  irrigation  purposes, 
and  considerable  quantities  of  wheat,  mealies,  and  Kafir  com  are  produced  annually, 
l^ese  find  a  ready  market  amongst  the  traders  in  the  immediate  neighbourhood. 
The  pasture  lands  are  very  much  overstocked. 

6.  The  population  of  ^ese  locations  is  about  1,000  souls,  and  is  supported  entirely 
by  agricultural  and  pastoral  pursuits.  There  is  no  handicraft  carried  on  by  the  natives 
here. 

7.  These  locations  were,  till  very  recently,  a  part  of  Kafirland,  and  have  remained 
in  all  respects  very  much  as  they  were  then,  the  tenants  paying  a  small  annual  rent 
to  the  chief  who  is  the  owner  of  the  ground. 

8.  Nil. 

d.  There  is  little  or  no  tendencrv  amongst  the  natives  here  to  follow  European 

customs.  Much  has  been  said  about  the  defects  in  the  native  character  in  this 
respect,  and  of  the  tenacity  with  which  he  holds  to  his  national  superstition  and 
immoral  customs,  notwithstanding  the  higher  civilising  influences  with  which  he  is 
daily  brought  into  contact  within  the  Colony.  For  my  part  I  fail  to  see  the  great 
benefits  he  is  likely  to  derive  from  these  influences,  circumstanced  as  he  is  in  this 
neighbourhood.  Here  hundreds  of  Elafirs  are  located  upon  three  fai^ms,  the  property 
of  natives,  who  huddle  together  as  many  tenants  as  possible,  in  order  to  secure  a  hign 
rent  for  the  fi;round,  each  kraal  paying  to  the  owner  of  the  farm  an  annual  rent  of 
£5.  Thus  the  veldt  is  very  much  ovei^tocked,  the  portion  of  land  allotted  to  each  is 
necessarily  very  small,  and  anything  like  prosperity  is  impossible ;  the  people  con- 
tinue in  a  chronic  state  of  poverty.  Even  to  uiis  meagre  allotment  there  is  no  fixed 
tenure;  t^e tenant  is  subject  to  tne  caprice  of  the  owner,  and  mav  at  any  time  be 
rendered  homeless  at  a  moment's  notice.  Thus  in  their  social  conation  these  people 
are  little  better  than  vagrants,  and  in  fact  are  practically  regarded  as  such  by  their 
neighbours.  As  to  the  civilising  infiuences  with  which  they  are  supposed  to  be  in 
iauj  contact,  and  by  which  they  ought  to  improve,  I  fail  to  see  them — ^in  this 
neighbourhood  at  least.  It  is  true  the  farmers  treat  ihem  kindly,  provided  they  never 
outsfcep  the  strict  letter  of  the  law,  but,  as  a  rule,  they  are  left  very  much  to  them- 
selves. The  only  white  men  to  whom  they  can  apply  for  counsel  in  cases  of  difficulty  are 
the  magistrate  and  the  inspector.  Should  these  be  judicious  men  and  faithful  to 
their  chiarge,  they  will  have  the  full  confidence  and  respect  of  their  people ;  but,  con- 
sidering the  circumstances  above  indicated,  the  magistrate  or  inspector  can  do  veiy 
little  in  the  way  of  elevating  and  educating  these  people  in  the  principles  of  civilisa- 
tion and  industev.  Nor  do  1  see  how  this  evil  is  to  be  remedied  whue  the  present 
system  of  lar^  locations  on  private  property  continues.  I  think  the  native  locations 
are  necessaiy  in  the  Cblony,  but  they  should  be  permitted  only  on  public  land  with 
some  fixed  tenure.  The  number  of  inhabitants  of  these  locations  uiould  be  limited 
according  to  the  neighbourhood  and  the  capabilities  of  tiie  ground.  Tlius  the  loca- 
tions, in  addition  to  supplying  labour  to  the  farmers  near  them,  might  become  in 
some  measure  centres  of  native  industry  and  usefulness  to  the  community  instead  of 
being,  what  they  too  frequently  are  now,  dens  of  laziness  and  dishonesty ;  and  the 
inspectors  could,  with  more  reason  then  at  present,  be  held  responsible  for  their 
conduct. 

10.  There  is  no  liquor  or  other  trade  carried  on  in  any  of  my  locations.  In  the 
matters  of  branding  of  cattle,  and  contagious  diseases  of  animals,  unless  the  law  is 
uniform,  and  strictly  enforced  in  every  K>cation,  it  becomes  worse  than  useless  ;  it 
causes  no  end  of  confusion,  because  cattle  are  constantly  changing  hands  and  being 
removed  from  one  part  of  the  country  to  another,  and  if  me  matter  were  left  to 
local  regulation,  t.^.,  having  different  rules  in  different  localities,  the  difficulty  of 
tracing  stolen  cattle,  by  the  aid  of  inspectors'  books,  would  be  very  much  increased. 

11.  Nil. 

12.  The  natives  require  to  be  governed  with  authority,  and  any  officer  appointed  by 
Qovemment  holds  an  authority  which  they  recoKnise,  and  to  which  they  will,  in  all 
cases,  render  obedience,  but  such  a  governing  body  as  the  committee  mentioned, 
would  receive  no  consideration — at  any  rate,  amongst  natives  such  as  these  under 
my  charge. 

18.  The  natives  have  no  wish  to  alter  their  custom  as  to  marriage,  nor  do  I  think 

they  will  do  so  for  some  time  to  come,  but  in  most  cases  I  think  they  prefer  the 
colonial  law  of  inheritance. 

14.  At  first,  the  Branding  Act  caused  me  a  great  deal  of  trouble.    I  waited,  however, 

for  some  Hme,  in  order  to  explain  the  intention  ol  Qovemment  in  iotrodueing  the 
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Act,  and  got  the  people  to  understand  dearly  what  it  meant  before  I  tried  to  enforce 
it.  They  after  a  time  became  not  only  willing  to  mark  their  cattle,  but  anxious  to  do 
so.  A  great  deal  depends  upon  the  officer  who  has  the  carrying  out  of  this  Act 
whether  it  becomes  oppressive  or  not.  There  is  nothing  in  the  **  Act "  itself  that  need 
press  heavily  upon  the  people,  nor  is  it  regarded  as  oppressiye  by  the  natives  of  my 
locations.  I  do  not  insist  on  having  the  cattle  marked  with  my  ''Location  Brand." 
If  a  native  wishes  to  use  his  own  branding  iron,  I  do  not  object,  provided  it  is  a 
satisfactory  mark.  I  believe  this  is  in  accordance  with  the  letter  and  spirit  of 
the   Act. 

JNO.  0.  PINKEETON,  Inspector, 

Location  Gwatyu. 
Nthlaka,  19th  September,  1881. 


By  A.  McDlarmid,  Esq.,  Glen  Grey. 

Superintendent's  Office,  Glen  Grey, 

Idth  October,  1881. 

John  Noble,  Esq.,  Secretary  to  Native  Laws  and  Customs  Oommission,  Graham's  Town^ 

Snt, — ^In  reply  to  your  circular,  dated  8th  September  last,  forwarding  a  series  of  ques* 
tions  on  native  customs,  laws,  &o.,  for  my  reply  thereto,  I  have  the  honour  to  write  aa 
follows : — 

1.  The  name  of  my  location  is  Glen  Ghrey,  about  one-third  of  the  district  of  that 
name.  I  am  imable  to  give  the  Act  under  which  I  am  appointed,  although  the  term 
''superintendent "  is  frequently  used  in  many  of  the  Acts  of  Parliament. 

2.  I  live  in  my  location  and  visit  Hopley  Survey,  in  the  Dordrecht  district,  once 
every  month.  It  is  distant  from  this  place  about  forty  miles.  I  perform  no  other 
duties,  and  have  been  in  the  service  seven  years ;  six  years  as  derk  in  the  Transkei. 
I  visit  every  part  of  my  district  periodically  every  three  months,  my  doing  so  more 
frequently  bmng  unnecessary,  smce  I  am  compelled  to  visit  different  parts  of  it  very 
frequently  in  cases  of  assault,  theft,  and  garden  disputes. 

3-4.  My  location,  as  is  the  case  with  the  whole  of  the  Glen  Grey  district,  has  been 
surveyed  into  farms ;  of  these  four  have  been  granted  to  natives  under  perpetual 
quitrent,  viz. : — "  Mahon^,"  "Umlanjeni,"  "  Elass  Makasi,"  and  "  Jantje."  The 
size  of  these  farms,  I  am  led  to  believe,  vary  from  700  to  2,000  morgen.  The  re- 
mainder, in  number  about  twenty-six,  are  occupied  by  natives,  who  pay  hut-tax  and 
house  duty.  Over  the  inhabitants  of  each  farm  a  headman  is  appointed,  who,  in  his 
turn,  along  with  three  or  four  others,  are  placed  under  the  cnarge  of  a  first  class 
headman. 

5.  The  number  of  arable  plots  is  3,584  ;  the  nimiber  under  irrigation  is  492  (about). 
There  are  sown,  where  there  is  water,  with  wheat,  barley,  and  oats,  and  even  potatoes ; 
on  lands  where  there  is  not,  or  where  there  cannot  be,  irrigation,  mealies,  Kafir  com, 
and  pumpkins.  The  markets  are  principally  Queen's  Town  and  Dordrecht.  Upon  the 
whole,  the  farms  could  stand  a  good  deal  more  stock.  Each  of  the  Gt>vemment 
farms,  placed  under  a  headman,  is  occupied  by  a  number  of  natives,  who  have  their 
garden  plots  and  a  common  right  as  to  grazinc^  ground.  I  have  always  endeavoured 
to  give  deserving  natives^  where  it  was  possiole,  a  piece  of  ground  under  water  as 
weU  as  a  "  dry-ground"  plot.  I  must  mention  that  one  of  these  farms  was  granted 
to  the  late  Mr.  Warner.  Another,  on  which  stand  the  Glen  Grey  Government  build- 
ings, is  exclusively  reserved  for  Government  purposes. 

6.  Of  the  grantees  the  natives  cultivate  on  an  average  thirty  acres,  and  possess 
stock  varying  from  300  to  1,300  sheep  and  goats,  and  cattle  from  80  to  120.  These 
landholders  have  nimieious  natives  living  on  their  farms,  who  either  ploueh  on  the 
half  or  pay  an  annual  rent  varying  from  10s.  to  £5  per  annum.  Almost  lul — ^if  not 
all — combine  agricultural  and  pastoral  pursuits. 

In  the  district  there  are  about  twenty-eight  natives  who  have  wagons  and  ride 
transport. 

It  is  impossible  to  say  how  many  serve  with  masters ;  but,  judging  from  the  pass 
register,  from  March  last  to  date,  896  natives  have  procured  passes  for  the  purpose  of 
entering  the  Colony  in  search  of  employment. 

Yes,  there  are  native  mechanics — six  carpenters  and  one  mason — all  engaged  at 
^      their  trades. 

9.  Amongst  both  sexes  there  is  a  growing  tendency  to  adopt  European  clothing, 

and  I  believe  had  they  ample  means  they  would  throw  aside  the  blanket 
and  gradually  the  red  clay.  As  regards  European  customs  in  marriage,  only  people 
belonging  to  mission  stations  adopt  them. 

I  am  afraid  that  of  late  very  few  have  gone  over  to  Christianity  even  formally ; 
this  more  especially  with  regard  to  the  Tembus.    Many  heathens  see  the  advantages 
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\ \ ^6i  j^dfdi^Uonl  and  eoine' do . isencl  iiieiir  bl^ildjren  tb  iBchboI,  and  often,  thoogli  tot  dion* 
,  :clmed  to' liaye&em  educated,  prefer  having  them  dthome  to  herd  the  stock ;  and 
yery  often  a  fear  that  their  chUdron,  by  attendmg  schools,  might  become  '^Gqobokas" — 
Ghnstians — ^keep  them  awaj  from  school. 

There  are  in  my  location  about  seventy-siz  square  built  houses  belonging  to 
natiyes,  some  of  wluch  would  do  credit  to  Europeans. 
1(K12.  I  do  not  think  any  native  community  ripe  for  self  and  independent  local  gOTem- 
'  ment,  but  I  think  we  may  gradually  train  them  to  such,  e.^.,  provision  migfat  be  made 
that  each  location,  or  portion  of  a  location,  should  be  created  a  corporate  body,  enact- 
ing its  owm  bye-laws  \6uli>ject  to  the  approval  of  Qovemment)  with  r^pEud  to  the 
di&arent  matters  enumerated  in  question  imder  reply,  the  magistrate  or  other  officer 
in  charge,  being  chairman  ex  officio,  and  that  each  body  should  have  the  right  to  elect 
persons  to  see  mese  laws  carried  into  effect,  and  to  prosecute  any  ofiFendmg  parties 
before  the  magistrate's  court.  So  far  as  I  have  seen,  and  so  far  as  I  have  sounded 
them,  natives  would  have  no  objection  to  such  a  measure,  but  rather  look  on  it 
favourably. 

13.  School  Kafirs  naturally  have  no  objection  thereto,  but  I  think  heathens  would 
object^  an^,  if  they  ooidd,  would  resist  such  a  measure ;  but,  at  the  samer  time,  I  do 
not  think  that,  even  in  their  case,  such  a  change  would  produce  any  very  strong  foel- 
ing,  provided  such  a  law  had  not  a  retrospective  effect,  and  they  had  timely  no^ce. 

14.  I  do  not  think  the  branding  of  cattle  would  cause  disBatLrfaction,  provided  eaeh 
man  had  to  put  his  own  name  on  his  stock. 

Thii  Act  has  n^er,  to  my  knowledge,  been  put  in  force  in  the  Tembu  Location. 
KOTE. — Among  the  School  Kafirs  there  is  evidently  a  rapidly  growing  inolinatiim 
and  desire  for  the  education  of  their  children. 


I  have,  dbo., 


A.  M.  MoDIASMID, 

Superintendent  of  LooationA. 


By  Jrf  W.   Morris,  Esq.,  Aliwal  North. 

1.  Aliwal  North.    (^  Amended  regulation  of  28th  July,  I^M.   . 

2.  No.  (2)  Two  or  three  times  a  week.  (3)  Keep  a  registdr  of  ooeupaots  of  hull. 
(4)  Streetkeeper  and  water  bailiff . 

3.  No.    (2)  Generally  about  thirty  feet  frontage. 

4.  About  eighty.  (21  Eighty.  (3)  a.  None,  b.  Eighty,  e.  They  are  constantly 
e:kchanginghuts.  d.  Cannot  lease ;  occupants  are  looked  upon  as  owners  whilst  they 
pay  a  rent  of  lOs.  per  year. 

5.  None.  ^2.^  None.  (3)  None.  (4)  None.  (5)  Some  few  have  fowls  and  seD 
eggs  on  ^e  Aliwal  market.    (6)  No  right  except  by  license. 

6.  Some  hav^  wagons  and  oxen  and  ride  on  building  material.    (2)  None. 

7.  The  residents  en  location  consist  of  Basutos,  Fingoes,  TambookieBy  and  a  few 
Hottentots. 

8.  None. 

9.  There  is  a  slight  tendency  amongst  a  few  in  marriage,  dress,  houses,  furniture, 
education,  and  btirials. 

10.  Cattle  are  not  branded.    (2)  They  generally  send  their  stock  to  Herschel  or 
Baautoland.  -.^ 

11.  None.    (2)  No. 

12.  There  is  no  organisation  of  this  sort  in  the  location. 

13.  With  the  exception  of  a  few  who  are  well  off,  they  chiefly  follow  their  ownlaws 
and  customs. 

14.  Answered  in  No.  10. 

15.  The  occupants  must  obtain  permission  to  build  a  hut,  which  is  looked  upon  as  his 
own  whilst  he  pays  a  rent  of  10s.  per  year. 

16.  The  conmionae^e  belongs  to  the  town.    The  commissioners  cannot  grant  any 
more  rights  than  above  stated. 

17.  Nearly  all  general  servants.     (2)  A  few  may  live  on  their  wives'  earnings. 

18.  About  from  twenty  to  thirty  feet  frontage  in  streets.    (2)  Bent  of  10s.  per  year. 

19.  School  mostly. 

20.  There  may  be  a  few  of  each  of  the  above.     (2)   All  ^dk  attend  the  district 
surgeon. 

21.  No.    (2)  The  civil  commissioner's  office  grants  contracts  between  master  and 
servant. 

22.  Some  of  the  Basutos  went  to  Basutoland  during  the  war. 
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By  G.  Lynn,  Esq.,  Division  of  Tarka. 

1 .  I  am  inspector  of  native  locations  for  the  whole  division,  under  Acts  of  Parlia- 
ment Nos.  6  of  1876  and  8  of  1878.  Locations  have  been  established  on  the  following; 
farms,  viz.  :—**8chaap  Kraal,"  '^Schaap  Kraal  Hoek,"  **  Kafirs  Hoek,"  "Zuur- 
fontein,'*  "  Zwavel  Krantz,"  *'  Kalkoen  fiJrantz,"  and  '*  Spitz  Kop.**  Locations  by  the 
Act  6  of  1876  are  only  established  where  there  are  five  huts  and  more  within  an 
area  of  one  square  mile. 

2.  (a)  I  do  not  live  in  any  of  the  locations,  (h)  I  make  official  visits  at  least  once 
a  month  to  each  location,  (e)  1  keep  the  following  records  as  required  by  the 
Honourable  the  Secretary  for  Native  Affairs,  viz. : — 1.  Population  Betum  ;  2.  Descrip- 

^ve  Return  ;  and  3.  Return  showing  increase  and  decrease  of  stock,    (d)  The  follow- 
ing is  an  extract  from  Return  No.  3,  during  the  last  week  in  July,  1881 : — 

25th  July,  1881. — Danster,  10  sheep  and  8  goats  died  from  poverty;  W.  Kneep, 
8  sheep  died ;  M.  Masoon,  38  sheep  died  and  lost  during  snowstorm ;  Kejrman 
April,  8  goats  died ;  Koko  Magisa,  2  sheep  purchased  from  Mr.  W.  King,  for 
which  certificate  is  furnished ;  September  Letsea,  registered  at  location  at 
Spitz  Koj^,  stock  :  3  oxen,  8  cows,  4  heifers,  7  calves,  2  mares,  and  28  g^ats — 
certificate  furnished. 

26th  July,  1881. — Nindge,  2  sheep  purchased  front  a  native — certificate  produced  ; 
September,  6  goats  died ;  Captain,  one  ox  died — red,  schilder  belly,  right  ear 
stimip  and  cut  in  front ;  Jan  Oliphant,  one  ox  died — light  red,  left  ear  stump  and 
halfmoon  behind ;  Rooikop,  one  cow  died — black,  white  belly,  right  ear  stump 
and  cut  in  front. 

27th  July,  1881. — Piet  Jacobs,  one  cow  sold — red,  right  ear  swallow  tail,  left  ear  cut 
in  front  and  halfmoon  behind  ;  Dial  Keete,  one  cow  sold  to  l^Ir.  D.  Huttaugh — 
rod,  right  ear  stmup,  left  ear  slit,  and  halfmoon  behind. 

28th  July,  1881. — September  Oliphant,  one  cow  and  one  heifer  purchased,  for  which 
certificate  is  furnished ;  Booy  Makay,  registered  at  the  Location  Zuurfontein, 
stock :  8  ozen,  7  cows,  5  heifers  and  2  calves — certificate  furnished ;  Piet  Moss 
sold  5  oxen,  3  cows,  1  bull  and  calf — description  entered. 

29th  July,  1881. — Piet  Moner,  one  mare  lost ;  Jan  Magaga,  one  cow  died — red  ;  Koko 
Mazisa,  six  oxen  sent  to  the  Macazana,  13odford  district — description  entered. 

30th  July,  1881.— Z.  T'Seka,  6  goats  lost,  and  three  sheep  killed. 

3l8t  July,  1881. — Machebene,  one  goat  killed,  one  cow  died — black  and  white, 
swallow  tail  right  oar  ;  2  oxen  purchased  from  Mr.  Whitehead — certificate  fur- 
nished, and  description  entered  in  Descriptive  Return. 

(/?)  I  also  gi-aut  passes  to  native  foreigners,  under  Act  22  of  1867.     Follow  no  other 
occ^upation. 
.  3.  The  land  of  my  locations  has  not  been  surveyed  for  allotments  for  natives.     The 

locations  are  all  on  private  property. 

4.  No  location  land  has  been  given  out  to  individuals. 

5.  Cannot  give  the  number  of  arable  lots  which  are  cidtivated.  Natives  invariably 
plough  and  sow  com,  barley,  maize,  or  Indian  corn,  on  the  halves  with  the  proprietor 
of  the  farm  on  which  the  location  is  situated,  and  they  (natives)  are  allowed  to  graze 
a  limited  number  of  stock.  Principally  wheat  and  mealies  are  grown.  At  some 
locations  Kafir  com  is  grown,  but  not  extensively.  The  facilities  for  irrigation  at 
some  of  the  locations  are  good,  and  a  ready  market  for  aU  kinds  of  produce  at  Queen's 
Town.  Cradock,  and  Tarkastad.  Natives  are  allowed  to  graze  a  limited  number  of 
stock  on  the  town  commonage,  which  appears  to  be  overstocked.  The  location  within 
the  municipality  is  not  under  my  control  fvide  Act  6  of  1876). 

6.  Most  of  tlie  natives  residing  at  the  locations  established  on  private  property  can 
earn  their  livelihood  by  agricultural  and  pastoral  pursuits  which  are  invariably  com- 
bined. A  few  add  to  their  income  by  entering  service  with  a  master,  and  go  out 
shearing  sheep  and  Angora  goats.  There  are  no  native  mechanics  resident  in  any  of 
my  locations.  To  my  knowledge  tliere  are  a  few  native  mechanics  resident  in  the 
municipal  location,  and  are  engaged  at  their  trade. 

7.  These  natives  to  whom  plots  are  leased  in  my  locations  generally  come  from  a 
distance. 

8.  No  lots  have  been  sold  to  Europeans. 

9.  There  is  a  growing  tendency  in  my  locations  to  European  customs,  particularly 
in  marriage,  dress,  implements,  religion,  education,  and  burial.  These  are  invariably 
adopted  by  Fingoes,  Basutos,  and  Mantatees.  The  other  natives,  residing  at  the 
locations,  still  continue  their  heathenish  practices,  particularly  of  dowry  and 
circumcision. 

10.  The  branding  of  cattle,  dealing  with  contagious  diseases  of  animals,  the  regu- 
lation of  the  trade  in  the  locations,  and  of  li([uor  trade,  can  be  better  dealt  with  by  an 
officer  appointed  by  Qovorument.  Municipal  native  locations  should  also  bounder  the 
control  of  such  an  offi(rer. 

1 1 .  Very  few  natives  in  my  location  are  registered  as  registered  voters.     No  interest 

oco 
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is  shown  in  public  questions  to  diacnss.     Tlie  Basutos,  residing  in   my  locations, 
however,  took  a  lively  interest  in  all  matters  relating  to  the  late  Basuto  rebellion. 

12.  I  do  not  think  the  natives  in  my  locations  would  care  to  have  a  committee  from 
among  them  directing  the  management  of  the  locations,  and  I  certainly  would  not 
recommend  its  adoption. 

13.  Native?,  such  as  Fingoes,  Basutos,  and  Mantatees,  would  gladly  agree  to  have 
their  laws  of  marriage  and  inheritance  assunilated  to  the  colonial  laws. 

14.  8ome  of  the  natives  would  regard  the  **  Branding  Act "  (8  of  1878)  with  suspicion. 
My  uxpc^rienco  is  that  the  **  Branding  Act'*  would  act  as  a  check  to  stock-lifting,  but 
then  the  stock  of  all  natives  residing  in  the  division  must  be  branded.  By  the 
])resent  law,  the  8to(jk  of  natives  residing  in  locations  (municipal  locations  excepted) 
alone  would  have  to  be  branded.  This  woiJd  create  a  great  deal  of  discontent  and 
dissatisfaction.  By  directions  from  the  Honourable  the  Secretary  for  Native  Affairs 
no  stijck  has  as  yet  been  branded.  I  would  not  experience  much  difficulty  in  carrying 
out  tlie  "  Branding  Act  "  if  directed  to  enforce  it. 

No  superintendent  has  l)een   appointed  over  the  municipal  native   location  of 
Tarkastad.     I  take  the  liberty  of  answering  questions  15  to  22. 

15.  The  huts  and  dwellings  in  the  municipal  location  are  not  the  property  of  the 
occaipants.  Natives  and  coloured  peoi)le  are  allowed  to  erect  huts  or  dwellings  in  the 
location,  upon  payment  of  Is.  per  month  to  the  municipality.  They  also  pay  lOs.  per 
amiuni  for  each  hut  to  Government  for  house  duty. 

16.  Natives  enjoy  right  of  occujiation  only.  Cannot  say  whether  municipal  conmiis- 
sioners  would  be  prepared  to  convert  right  of  occupation  into  a  grant,  and  on  what 
terms. 

17.  The  men  principally  earn  their  livelihood  as  daily  labourers.  Some  are  engaged 
by  the  month.  It  is  quite  the  exception  to  the  rule  that  men  live  on  the  earnings  of 
their  wives  since  the  Vagrant  Act  has  been  put  in  force  in  this  division. 

18.  The  municipal  location  has  been  marked  in  streets.  Whenever  a  native  wishes 
to  reside  at  the  location,  he  a])plies  to  the  town  clerk,  who  points  out  a  small  plot  of 
gi'ound  whoro  he  may  erect  a  hut,  for  which  1  s.  per  month  is  demanded. 

19  Veiy  few.  of  the  inhabitants  of  this  location  send  their  cliildreu  either  to  school  or 

service.  A  groat  number  of  children  roam  about  the  loaition,  and  it  is  a  mystery 
how  their  parents  manage  to  support  them.  They  all  appear  in  health,  and  very 
little  sickness  or  even  deaths. 

20.  Tlirough  the  vigilance  of  the  police  force  the  mimicipal  location  does  not  frequently 
harbour  vagrants  and  thieves,  but  they  have  no  check  over  prostitutes.  Their  sick 
and  hui-t,  in  some  cases,  apply  to  the  district  surgeon  for  aid,  and  others  simply  the 
Kafir  doctor.  Lepers  and  sypliilitic  cases  are  treated  by  the  district  surgeon  by  orders 
of  the  magistrate. 

21.  Neither  my  office  nor  that  of  the  town  clerk  is  ever  used  as  a  registry  office  for 
master  and  servants. 

22.  I  am  not  aware  tliat  the  natives  of  this  division  have  taken  part  in  recent  wars 
with  rebels  or  with  the  colonial  forces. 

GEOEGE  LYNN,  Inspector, 
Native  Location  for  the  district  of  Tarka. 


By  H.  T.   Elliott,   Esq.,  Stockenstrom. 

Inspector  Native  Locations'  Office, 
Seymour,  Stockenstrom,  21st  September,  1881. 

John  Noble,  Esq.,  Secretary  to  Native  Laws  and  Customs  Commission,  Graham's  Town. 

Sir, — I  have  the  lionour  to  enclose  herewith  replies  to  questions  on  native  affairs,  as 
requested,  and  trust  they  will  be  satisfactory.  The  natives  have  frequently  applied  to  mo 
to  request  (lovemment  ou  their  behalf  to  grant  them  land  tt)  live  on,  as  the  rents  they  i>ay 
private  holders  are  very  high,  and  they  have  the  greatest  difficulty  in  earning  their  liveli- 
hood ;  but  as  there  is  no  vacant  land  in  this  division,  I  have  not  complied  with  their  request. 
Should  the  (^onunissiou  think  it  advisable,  I  woidd  suggest  that  a  number  of  erven  be  pur- 
chased by  Government  for  the  purpose  of  forming  a  location  or  locations,  which  would 
meet  all  tlieir  wnnts,  and  I  fool  certain  they  would  willingly  pay  a  reasonable  quitrent 
annually. 

I  have,  &c., 

n.  T.  ELLIOTT,  Inspector, 

Native  Locations,  Division  of  Stockenstrom. 
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1.  The  following  are  tlio  namoo  of  loi.ations  iu  this  division,  namely,  Bergman's 
Hoek,  Fairbairn,  Buxton,  Philipton,  Braudor,  Luahington,  Roadsdale,  Wellsdale, 
Upper  ]>liuk water,  and  Mancazaua,  constituted  under  Act  of  Parliament  No.  G  of 
187C. 

2.  I  do  not  rr^ide  in  any  of  the  l()catii)ns.     I  visit  each  location   once  every  month 
I  do  nol  kc^op  adiar}-.  but  kocp  nolesof  my  uiontldy  inspection  in  pocket  book.  Apart 
fn»m  my  ofKrisd  duties  as  inspector  of    nativi*   locutions,    I  have  no  other  dutii'.s  to 
perfoiTu  or  any  occupation. 

3.  No  ;  laiKl  lias  not  been  8urvev<'d  for  natives  in  this  division. 

•1.  Jiiind  lias  not  been  granted   to   natives.     All   nativos  residing  hero  liiro   from 

privatf*  parties. 

5.  All  land  occupied  by  natives  is  under  rultivation.  Mealies,  Kafir  com,  and 
wheat  are  the  only  kinds  of  grain  gro\vn  ;  every  ffU'ility  for  irrigation.  There  being 
no  market  in  the  division,  produce  is  sold  tt)  loctd  shopkeepers.  Unlimited  rights  of 
grazing  stock  ;  and  commonage  is  not  overstocked. 

6.  With  exception  of  eight  transport  riders  all  earn  their  livelihood  by  agricultural 
and  pastoral  pursuits.     N(j  mcrhanics. 

7.  This  <piestion  d<.)es  not  apply  to  this  divisicm. 

8.  This  question  dt)cs  not  apply  to  this  division  <'ither. 

9.  Not  the  slightest  tendency  to  follow  European  customs  mentioned. 

10.  Natives  in  this  division  bein":  verv  much  s(\*itttTe«l,  it  woidd  not  be  advisable  to 
interfere  with  pn^sent  management,  as  tliey  aro  p(>i*f»*ctly  satisfied. 

11.  There  are  tw^'ut}- registered  voters  (Kalirs),  and  tlioy   do   not  take  any  interest 
whatever  in  public  (picstious. 

12.  Being  satisfied  with  present  management  of  locations,  I  do  not  think  they  would 
care  for  a  committee. 

13.  They  have  not  expressed  an  opinion  on  this  matter,  but  I  am  under  impression 
that  they  have  not  the  slightest  inclination  to  change  their  laws  of  marriage. 

14.  The  natives  are  perfectly  satisfied  to  the  branduigof  their  stock  ;  oidy  one  mai^ 
disapproved  of  it.    I  have  no  amendment  to  suggest,  as  the  Act  works  well  here. 

I  have,  &c., 

n.  T.  ELIJOTT, 
Inspector  Native  Locations, 


By  G.  M.  King,  Esq.,  Bedford. 

Norwood,  near  Bedford,  3rd  October,  1881. 
Jolm  Noble,  Esq.,  Graham's  Town. 

Sir, — ^Your  cinjular,  dated  8tJi  yeptember,  came  to  hand  about  the  loth,  but  I  have 
been  so  busy  (it  being  the  end  of  my  (piai-ter)  making  up  my  report,  that  I  have  not  had  time 
to' reply  to  it  sooner. 

lean  only  reply  to  questions  Nos.  2,  5,  9,  and  1-1,  as  tlierest  either  do  not  ai)ply  to  the 
locations  under  my  supervision,  or  I  am  unable  to  answer  them. 

Reply  to  No.  2. — I  reside  on  Norwood,  about  nine  miles  from  Bedford,  at  tlie  entrance 
to  the  Cowie  and  Mancazaiia  valleys. 

The  locations  under  my  supei-vision  numl)cr  twenty-two.  Hitherto  I  have  made  it  a 
rule  to  insi)ect  them  quarterly,  or  oftener  where  necessary,  that  is,  where  there  is  suspicion 
ol  anytliing  wrong. 

I  do  not  keep  a  diary,  but  en(rlose  copy  of  registtu*  of  one  of  three  loc^ations  I  inspected 
during  the  first  week  of  July  last,  exa(jtly  as  I  have  it  in  my  book.  1  enclose  also  my 
"returns"  for  the  quarter  ending  30th  September,  1881.* 

In  addition  to  being  inspector,  I  am  dt^puty  sheriff  for  Bedft)rd,  and  do  a  little  at 
farming. 

Reply  to  No.  5. — It  would  be  difficult  to  statu  the  number  of  arabL^  lots  cultivated,  for 
each  native  has  a  portion  of  gi'ound  givi-n  him  to  cultivate  cm  the  half,  differing  in  size 
according  to  the  num))er  of  oxen  a  man  may  have  to  work  with  and  tlio  hands  he  may  have 
to  assist  him. 

Mealies  and  wheat  are  mostly  grown,  and  thero  are  several  locations,  viz. :  Daaman^s 
Kloof,  »Spring  Grove,  Cjrk»n  Gregor,  Austrey,  Julie's  Kloof.  8pring  Vale,  \Vhitc}>ank,  and 
Donkerhoek,  where  the  natives  produc(»d,  last  season,  from  oOO  to  l.oOO  bags  of  mealies, 
and  from  50  tt>  200  bags  of  wlieat.  Most  of  their  lands  are  wluit  are  known  as  **  dry  lands," 
entirely  dependent  on  the  rain,  but  they  do  irrigate  to  a  small  extent  on  two  or  three 
Joftations, — x\u8tr(^y,  Daaman's  Kloof,  JSpring  Yale,  and  Julie's  Kloof,  being  among  the 
number. 


•  Ro^t«r  of  ilciscription  of  st«><;k  not  i>riiitod. — S.N.L.C. 
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The  markets  for  their  produce  are  Adelaide,  Bedford,   Cradock,  and  Somerset. 

Reply  to  No.  9. — There  is  a  growing  tendency  to  follow  European  customs  in  dreai, 
vehicles,  and  implements  ;  and  on  three  or  four,  viz.,  Spring  Grove,  Glen  Greg^r,  Caven, 
and  Damaan's  Kloof,  to  a  small  extent,  in  utensils  and  religion.  The  lastmentioned 
location,  in  particular,  being  in  most  respects  a  model  location,  it  is  peopled  principally  by 
Basutos. 

Reply  to  No.  14. — The  natives  regarded  the  *' Branding  Act"  at  first  with  some 
suspicion,  being  under  the  impression  that  it  was  a  dodge  on  the  part  of  the  Government  to 
get  possession  of  their  cattle,  but  they  soon  got  rid  of  that  idea  c^ter  a  little  explanation  oi 
my  part ;  and  since  the  **  Branding  Act "  has  been  put  in  force  I  have  only  had  to  summon 
three  who  positively  refused  to  brand. 

As  far  as  the  *'  Branding  Act  "  is  concerned,  I  have  no  amendments  to  suggest,  but  the 
**  Native  Locations  Act,"  in  its  entirety,  might  be  so  amended  as  to  make  it  ^ss  oppressiTi 
to  the  natives,  and  still  answer  the  aim  and  purpose  for  which  it  was  intended  ;  but  as  then 
is  nothing  in  your  circular  which  would  justify  me  in  suggesting  any  amendments,  it  migU 
be  considered  presiunption  on  my  part  to  do  so. 

I  have,  &c., 

GEO.  MAX.  KING, 
Inspector  of  Native  Locations  for  District  of  Bedfoxd 
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BlPLTUTO 

QuEsnoxs. 


By  J.   Ebine,    Esq.,     Municipality  Cradock. 


1 5.  How  many  huts  or  dwolliiigs  are  on  land  which  is  the  property  of  occuimnts  and 
how  did  these  holders  obtain  possossion  ? — None  on  i)n>perty  of  owiipants.  who  are  all 
monthly  tenants  paying  one  .shilling  per  montli  to  the  municipal  foniniiRsion^'rH. 

16.  A\Tien  residents  enjoy  right  of  occupation  onh'.  would  tho  town  counril  or  niuni- 
eipal  commissioners  he  ])repared  to  convert  that  right  of  ociaipation  into  a  grant,  and  ou 
wliat  terms?     Jf  they  are  not  pr<»par»{l  to  do  so.  slat*-  the  reasons':' — CVrtaiiily  not. 

17.  What  are  the  i)rin(i])al  methods  of  earning  a  livelihood  followed  hy  the  men  ?  Do 
the  men  in  many  cas(»s  live  on  tlie  earnings  of  their  wives  ? — Jklenarc  chietiy  in  service  intlie 
town ;  in  only  a  few  cas(»s  do  any  men  live  on  the  earnings  of  the  wives,  these  men  being 
old  and  infinn.     The  women  are  mostly  either  in  service  or  at  scliool. 

18.  What  are  the  regulations  aljout  streets,  size  of  plot,  occrupation,  rent? — The  streets 
are  under  the  supervision  of  the  superintendent  of  natives.  Plots  36  feet  x  60  feet. 
Occupation  subject  to  one  month's  notice.     Kent  one  shilling  per  month. 

19.  Do  the  inhabitants  of  the  location  send  their  children  to  school  or  to  service  mostly? 
Three-fourths  attend  school. 

20.  Does  your  locaticm  tend  to  harbour  vagrants,  thieves,  prostitutes  ?  What  do  in- 
habitants do  with  their  sick  and  hurt,  their  lepers  and  s\i)hilitic  cases  ? — Instructions  to 
superintend fint  are  very  strict  to  keep  the  location  free  of  all  such  objectionable  characters, 
and  such  orders  are  rigidly  carried  out.  There  is  a  small  ho.spital  belonging  to  eommis- 
sioners,  but  there  are  no  lei)er8  or  s^'philitic  cases. 

21.  Is  your  offi(;e  ever  used  as  a  registry  office  for  masters  and  servants? — No. 

22.  To  what  extent  have  the  inha}>itants  of  your  location,  so  far  as  your  knowledge 
goes,  taken  part  in  recent  wars  wdth  rebels  or  with  the  colonial  forces  ? — They  have  taken 
no  part. 

JOHN  EBINE, 

Superintendent,  Cradock 


By  A.   J.   Hardy,   Esq.,   Uitenhage. 

1.  Upper  and  Lower  Kala,  Doom  Iloek,  Oatlands,  Kafir,  Mantatee  Locations,  imder 
municipal  regulation. 

2.  I  do  not  live  in  the  location.  At  least  one  official  visit  weekly:  "Jidy  10th. — 
Cornelius,  a  Mantatee,  died.  His  son,  Jan  Cornelius,  agrees  to  take  over  his  father's 
house  and  pay  aiTcar  rent.  July  l-lth. — Headman,  Klaas  Somer,  reports  that  William 
Stevens,  of  the  Kafir  location,  has  left  and  gone  to  work  in  Port  Elizabeth  ;  hut  to  be 
destioyed.  Jidy  20th. — Joseph,  a  Kafir,  took  uj)  his  residence  in  the  Kafir  location, 
with  two  head  of  cattle,  and  is  registered  as  an  occui)ier  of  the  above  location."  Market- 
master  and  municipal  collector,  with  an  assistant. 

t*^.  Yes,  it  has  lieeu  survc^yed,  varying  in  ext(»nt  from  one-sixteenth  to  a  quarter 

of  an  erf  of  ground. 

4.  1.  Three  hundred  and  twenty.  2.  One  hundred  and  forty.  3.  One  hundred  and 
ten.  b.  Three  hundred  and  twenty,  v.  Natives  cannot  sell  or  lease  their  gn)und,  as 
it  is  the  property  of  the  municipality  ;  but  in  (;ase  of  any  resident  leaving  the  town 
pennission  is  gi-anted  him  to  sell  th(»  house  erected  upon  the  ground  to  a  suitable 
pers(m  approved  of  by  the  council. 

5.  About  one  Inindred  plots  are  cultivat(jd.  Vegetable  and  garden  produce. 
Uitenhage  waste  watei*  from  the  town  runs  through  the  location. 

Each  resident  is  allowed  two  head  of  cattle  and  ten  sheep  and  goats.     The  com- 
monage is  not  overstockeil. 
C.  Not  more  than  ten.     The  woolwashing  « establishment  and  the  railway  worksho]> 

employ  a  great  number,  and  the  n^mainder  an*  employtnl  hy  the  residents  in  and 
about  the  town  as  senants,  labourers,  &c.  There  are  about  fifteen  nn/chanics  en- 
gaged at  their  trades. 

7.  Eacli  resident  is  allowed  one  plot  of  ground,  and  new  plots  are  grantinl  to  natives 
from  a  distance. 

8.  No  plots  of  gi'ound  havo  ])een  sold  to  Europeans,  but  a  few  hold  permit  for  a 
term  of  years. 

9.  Yes.     l*olygnniy  is  cei-tainly  not  so  general  as  it  was  a  few  years  ago :   it   is 


rapidly  decreasing.  In  dress  tlu*y  are  d(H*idedly  impro^-ing.  Better  and  nu>re  sub- 
stantial hous«'s  an'  built.  Anins«*ments  and  festivities  are  indidgedin,  the  several 
plac(»s  of  worship  and  schools  are  well  attended,  and  their  modi»  of  bunal  is  certaiidy 
verv  creditalde. 

V 

10.  Decideilly  tiioy  can  ])f;  better  d<'alt  with  by  a  IcM-al  authority  carrying  out  loi*al 
n^gulat ions,  for  tlu.»  reason  tliat  the  local  authorities  are  on  the  spot. 

11.  About  one  humlred  and  twenty.     Tliey  show  little  or  no  int«u*(jst. 

12.  They  appear  to  be  well  satisfied  with  the  existing  rule  and  regidations  by  which 
they  are  governed.     Each  location  (with  the  exception  of  the  KuSr  location,    which 
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has  two)  has  its  headman,  who  reports  to  me,  officially,  every  Monday  morning  the 
stiite  of  their  respective  locations,  for  wliich  service  thoy  are  jmid  for  by  the  town 
council. 

15.  Not  any  (sw*  rei)ly  to  (pestion  4c.) 

16.  That  the  town  council  arc  ju'epartHl  to  recommend  that  residents  enjojnng  right 
of  fMrcnpation  only,  and  who  hav(>  erected  dwellings  on  location  plots,  that  they  should 
receive  a  poii)ctual  louse  fi'om  tlu»  town  council  of  the  land  they  occupy,  subject  to  tlie 
rent  tliey  now  pay. 

17.  Wool  washing,  labourers,  and  sen-ants.  The  men  do  not  live  on  the  eai'nings  of 
tlieir  wives. 

18.  Each  erfliolder  in  boimd  to  keep  his  or  her  erf  in  good  order,  and  the  groimd 
free  from  all  rubbish  and  burr- weed. 

The  bea(^on  of  each  plot  of  ground,  whicli  vary  in  size  from  one-eighth  to  a 
quarter  of  an  ei-f,  tf)  be  kept  viailde  at  the  expense  of  the  occupier,  and  the  lot  and 
building  to  be  subjected  to  the  inspection  of  the  commissioners  or  their  officers. 

Occupants  hold  a  permit  of  occupation  annually  for  a  term  of  five  years  with 
right  of  renewal.     Rental  per  month  from  28.  to  3s.  6d. 

19.  A  great  niunl)er  of  their  children  are  sent  to  school. 

20.  Not  to  any  gi*eat  extent.  During  the  past  year  thefts  have  been  of  rare  occur- 
rence, and  the  g(jnei*al  behaviour  tliroughout  thn  location-  is  cei*tainly  creditable. 

There  are  two  benefit  societies  existing  among  the  natives  which  muster  very 
strong:  attached  to  each  lodge  is  a  medi(.'al  man.  In  severe  cases  of  accident,  &c.,  tlie 
l>atients  art*  sent  to  the  Provincitd  Hospital,  Port  Elizabeth. 

2 1 .  No,  it  is  not. 

22.  Not  to  any  extent  that  I  am  aware  of. 

ALFEED  J.  HARDY, 

Superintendent  of  Locations. 
Town  Office,  Uitenhage,  17th  November,  1881. 


By  H.  HaarholT,  Esq.,  Municipality  of  GraafT-Reinet. 

Graaff-Reinet,  November  8,  1881. 

Sir, — I  have  the  honour  to  return  you  the  circidar  on  native  locations,  and  to  inform 
you  tliat  our  hwation,  having  been  established  by  the  municipality  a  few  years  ago,  subject 
to  the  munic^ipal  regulations,  I  can  only  answer  a  few  questions,  beginning  from  section  15  : — 

15.  One  hundred  and  twenty  huts  on  municipal  lands. 

16.  .         No,  I  don't  think  so. 

17.  By  working  in  town.     No. 

18.  Huts  to  be  occupied  by  only  one  family. 

19.  Some  to  w.'hool ;  some  to  service. 

20.  Not  at  all ;  sick  people  are  usuallv  sent  to  the  hosjiital. 

21.  No.  '  »  . 

22.  Not  to  my  knowledge. 

I  have,  &c., 

N.  HAARIIOFF. 


By  F.  R.  Thompson,  Esq.,  Cornforth  Hill,  Barkly,  Griqualand  West. 


Rri'liks  to 
qukations. 


1.  Lckatlong,  Mochnogane,  Pokonipie,  ^layakgora,  Mayeni,  Tkieskama,  Groot 
Boetsiip,  and  under  At-t  No.  C  of  1870  and  Act  No.  8,  of  1878. 

2.  .  1  do  not  live  on  the  locations,  but  live  in  tlic  exact  (centre,  surrounded  by  them. 
My  ofHcial  visits  arc  very  often,  but  liave  no  lixcd  timos.  I  visit  when  it  is  required. 
I  discharge  tlie  duty  of  issuc^r  of  i)asscs  and  am  fit^ld-cornct. 

3.  The  land  ]ias  never  been  surveyed  for  allotments.  In  the  year  1875  there  were 
a  number  of  fanns  the  Grriqualand  West  Government  could  not  dispose  of  satisfactorily 
ISO  it  turned  them  into  native  locations. 

4.  Tlie  land  has  never  been  given  out  to  individuals. 

5.  In  all  the  locations  i)ut  together  there  will  be  about  4,000  acres  ploughed 
yetu'ly.  Tli;'  only  corn  grown  is  maize  and  millet — in  some  cases  wheat — but  princi- 
pally tlni  two  former.  There  is  a  good  market  for  their  grain,  and  they  reap  the 
benefit  in  selling  a  portion  of  it,  while  the  other  they  retain  for  their  subsistence. 
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6.  In  one  only  of  these  locations  have  grants  been  made  ;  I  believe  about  1 5 
(fifteen).  The  question  could  be  better  answered  by  the  Survej'or-General.  It  is 
Boetsap's  Location.  T]ie  men  do  a  good  deal  of  transporting,  thereby  adding  con- 
siderably to  their  income,  as  also  working  for  masters.  With  their  earnings,  as  a  rule, 
they  buy  cxittle  and  liorses.     Tliere  are  no  mechanics  on  any  of  tlie  locations. 

7.  The  natives  living  on  tliesn  locations  are  natives  bom  and  bred  in  the  distnct. 
There  arc  no  natives  from  a  distance. 

8.  


9.  There  is  a  growing  tendency  to  European  habits,   more  every  day  in  marriage, 

dross,  furnitur(»,  vehicl(?s.  implements,  utouwls.  food,  religion,  burial  in  some  cases 
only.  An  illustrative  tendency  is  that  ever}'  location  has  a  churrh,  and  the'natives 
attend  reguhirly  on  Sundays,  and  also  that  a  good  many  books  are  noticed  amoug 
them. 

10.  I  don't  think  it  is  required  to  take  any  steps  regaiding  the  dealing  with  disease 
amoug  cattle.  I  have  locate<l  them  in  such  a  manner  that  the  cattle  have  large 
grounds  fur  grazing,  thereby  not  mixing  much  together  wliilc^  grazing.  There  is,  on 
an  average,  vory  few  easels  of  cattle  diseas(»  among  the  cattle.  I  think  it  woidd  be 
very  adviwible  to  hav(^  a  local  authority  ;  for  instance,  the  central  authorit}'  is  (60} 
sixty  miles  from  some  of  these  loc^itions.  and  when  a  native  wants  to  settle  anv  case 
or  paltr}'  disi)ute  he  has  to  go  there.  In  some  (jases.  I  have  known  them  rather  leave 
the  (jrime  than  go  so  far,  and  have  the  exj^ense  of  travelling  1 20  miles  backwanls  and  for- 
wards (this  is  a  thing  I  have  pointed  out  to  the  llesident  Magistrate  of  Barkly 
before). 

11.  None  of  the  natives  are  registered  voters.  They  don't  seem  to  show  much 
interest  in  i)ublic  affairs  or  (piestions. 

12.  I  think  the  natives  would  be  (juite  willing  to  accept  a  proposal  to  liavo  a  com- 
mittee. I  should  propose  the  committee^  be  formed  of  each  headman  of  each  location, 
and  having  the  in8i)e(rtor  as  chairman. 

13.  The  natives,  1  am  (piitc  sure,  would  be  willing  to  have  their  laws  i»f  marriage 
and  inheritance  assimilat(»d  to  the  colonial  law.  I  have  spoken  to  some  of  the  liead- 
men,  and  they  are  greatly  in  favour  of  it,  and  think  it  would  be  for  the  best. 

14.  The  natives  don't  seem  to  take  the  '*  Branding  Act"  at  all.  It  has  never  been 
enforced  in  tliis  district.  This  is  a  thing  I  think  can  be  thought  about  later  on.  All 
the  natives  have  marks  for  their  cattle,  and  can  distinguish  them  better  than  if  they 
were  branded.  There  are  on  the  hx'ation  about  12,000  (twelve  thousand)  head  of 
homed  cattle. 

15.  There  are  in  the  locations  under  me  7')0  mari'ied  men.  Etich  has  a  hut,  and 
on  pn  average  contains  about  six  (6)  peojile  (man,  wife,  and  children),  thus  making 
4,700  souls.  They  are  allowed  to  live  in  the  locations  by  paying  (£1)  one  pound 
yearly,  which  money  I  collect  and  pay  into  tlie  civil  commissioner  of  the  district. 

IC.  — 

17.  Th(»  principal  method  of  earning  a  livelihood  is  working  wagons  (their  own). 
The  men  never  live  on  the  earnings  of  tlirjir  wivc^s.  I  should  think  among  the  natives 
there  are  about  loO  wagons — their  property. 

18.  

19.  In  some  cases  the  natives  sent  their  chikb'en  to  school.  As  I  said  before,  tliere 
is  a  church  in  each  location,  and  the  man  who  officiates  as  dergnnan  keeps  a 
week-day  school  (it  is  ja'^icipally  night  school,  owing  to  the  children  being  occupied 
during  the  day  by  their  parents  in  keeping  birds,  &c.,  off  the  crops  and  lands,  the 
boys  having  to  herd  the  cattle). 

20.  My  locations  d(;  not  tend  to  harbour  vagrants,  and  in  no  case  have  they  yet 
been  found  to  harbour  thieves  and  certainly  not  prostitutes.  There  are  remtirk- 
ably  few  wises  of  sickness  or  hurt,  and  as  for  sji^hilitic  cases  it  is  a  tiling  unknown 
to  them. 

21.  My  office  is  never  used  as  a  registry  of  natives  and  mai?ters.  I  have  to  use  my 
dwelling-house  for  my  office.  Government  have  never  allowed  me  an  office  or  house 
of  any  kind. 

22.  Out  of  the  750  occupunts  of  huts,  I  think  there  are  at  the  (mtside  (50)  fifty  who 
took  part  with  the  rebels,  and  about  100  who  helped  oiu- forces,  the  remainder 
remaining  neuti*al. 

F.  E.  THOMPSON,  Inspector  of  Locations. 


By  J.  Roux,  Esq.,  Daniel's  Kuil,  Griqualand  West. 

1.  Daniers  Kuil  Location.  Umh^r  Acts  No.  C  of  1876  and  No.  8  of  1878,  referreil 
to  in  the  Ordinance  No.  11  of  1870. 

2.  I  live  on  the  location.  I  keep  a  register  book,  but  did  not  keep  a  monthly  one. 
I  am  field-comet  for  Ward  No.  -1,  and  in  district  Barkly,  Grir[ualand  West.  I  am  a 
small  farmer  of  live  stock,  which  do  not  run  on  location  ground. 
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3.  This  location  has  not  been  surveyed. 

4.  Yes;  to  the  best  of  my  belief,  about  a  morgen  and  a  half.  (1)  115.  (2)  115. 
(3  a)  None,     (b)  76.     (<?)  None,     (d)  None. 

5.  One  hundred  and  seventoon.  Com,  mealies,  Barley,  oats,  and  vegetables.  All 
kinds  of  com.  Good,  as  tliere  is  plenty  of  water.  Most,  in  fact  all,  that  is  sold  is 
sold  to  traders  and  f aran^rs,  and  fetches  good  price.  Natives  living  on  location  havM 
right  of  grazing  over  whole  commonage  (30,000  morgen),  and  the  commonage  is  not 
overstocked. 

6.  All  by  agricultural  piu'suit.  Some  have  stock  which  they  sell  at  times.  None 
by  transport  riding,  but  some  earn  money  by  selling  dry  wood — numbering  four. 
There  are  four  serving  with  masters,  one  blacksmith  and  one  mason.  These  are 
engaged  at  their  trade. 

7.  Some  are  natives  of  same  location,  and  some  come  from  a  distance. 

8.  None ;  but  two  morgen  have  been  granted  to  a  Mrs.  Mowcroft  (the  mother  of 
Mrs.  Bumess  who  was  murdered  here  in  the  late  rebellion)  by  Government.  L^ing 
idle. 

9.  Yes ;  as  whenever  a  man*iage  takes  place  they  go  to  the  missionaries  at  Kuru- 
man  to  have  the  tie  bound.  Nearly  aU  cbess  well.  Three  or  four  have  built  brick 
houses.  They  have  very  little  furniture.  None.  They  have  a  small  school  here, 
and  hold  church  every  Sunday.  Some  have  their  usual  season  festivities.  Only 
wagons.  Spades,  pick,  sickles,  axes,  jiloughs,  pots,  spoons.  &c.  Different  Hottentot, 
Bushmen,  Beehuana,  Sechuana,  Griqua,  Basuto,  Dutch  Eeformed  Church,  and  native 
religion.  They  bury  dead  (if  planks  are  procurable)  after  European  fashion.  Some 
natives  have  servants.  There  are  a  few  here  who  live  in  nice  small  brick  houses,  and 
live  as  much  after  European  fashion  as  possible. 

10.  There  is  no  liquor  trade  within  fifty  miles  of  this  location ;  and  as  regards  other 
matters  I  think  local  authority  better,  as  this  is  such  an  isolated  place ;  and  sliould  any 
disease  break  out,  with  local  authority  one  would  be  on  the  2)lace  to  conduct  matters 
immediately. 

11.  There  are  nine  registered  voters.     They  show  no  interest  in  public  matters. 

12.  I  am  sure  the  natives  of  this  location  are  not  sufficiently  well  up  to  formja  com- 
mittee of  management. 

13.  In  these  matters  they  seem  perfectly  satisfied,  as  I  have  heard  no  complaints. 

14.  When  first  appointed  here  I  was  ordered  to  brand  the  cattle,  but  on  the  natives 
being  dissatisfied  1  was  ordered  not  to  do  so,  and  therefore  none  of  the  stock  of  this 
location  has  been  branded.  From  my  experience  I  have  found  that  the  natives  very 
much  dislike  the  Branding  Act,  and  whenever  proposed  causes  great  dissatisfaction 
amongst  them.  For  myself  I  believe  in  the  Branding  Act,  and  have  no  suggestions  to 
make.  The  nature  of  the  dissatisfaction  expressed  is  that  the  natives  say  when  their 
cattle  are  branded  with  location  marks  they  are  unable  to  barter  or  sell  them,  which  I 
have  found  in  many  cases  to  be  true. 

I  have,  &c., 
J.  J.  EOnX,  Inspector  of  Location,  Daniere  KuiL 
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No.  2,340.] 

Office  ol  the  Commissioner  ol  Crown  Lands  and  Public  Works, 

Cape  of  Good  Hope,  5tli  October,  1881. 

The  Secretary  to  the  Commission  on  Native  Laws  and  Customs,  Graham's  Town. 

Sib, — ^With  reference  to  your  letter  of  the  6th  ultimo,  requesting  to  be  furnished  with 
certain  returns  for  the  information  of  the  Commission  on  Native  Laws  and  Ciujtoms,  I  am 
instructed  to  transmit  the  following  ducmuents,  viz. : — 

1.  Return  of  native  titles  issued  from  tlie  Surveyor-General's  Office  of  allotments  in 
locations  where  individual  tenure  lias  been  introduced. 

2.  Ketum  of  Surveys  made  between  the  years  1853  and  1881,  in  connection  with  In*> 
dividual  Tenure,  showing  number  of  lots  surveyed,  number  of  titles  issued  and  cancelled, 
cost  of  survey,  and  other  details. 

3.  Copies  of  reports  dated  15th  July,  1880,  and  30th  July,  1881,  on  the  Individual 
Tenure  System. 

4.  Copy  of  Telegram  of  20th  September,  1881,  from  C.  Watermeyer  to  Surveyor- 
Gtoneral,  in  connection  with  the  inquiries  made  with  reference  to  lots  at  Kokstadt. 

I  have,  &c., 

H.  H.  McNAUQHTON. 
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Return  of  Native  Titles,  issued  from  Surveyor-General's  Office,  of  Allot- 


Remarks. 


Division. 


Peddle. . 
Do.     . . 
Do.     . . 
Do.     . . 
Do.     . . 
Do.     . . 
Victoria  East 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Fort  Beaufort 
Aliwal  North 
Sto<'keii.stroin 
King  William's  Tow- 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
l^>rt  ]^lizal)(.'tli 
Diullslioorn 
Goorgu 
►Swollj'iidain    .  . 


Location. 


Total  Number  of  Lots 
Surveyed. 


Matomela's . . 

Umtliouti's  . . 

Kaulola's     . . 

Kwenkwezie's 

Durban 

Newtoudale 

Lovedale     . . 

Aucfkland    . . 

Victoria 

Ely  . . 

Gobe 

Gwabini 

Mavuso 

Roxoui  Mavuso 

Kwenzana  ^lavuso 

ncald  Town 

AVittebergen 

Kat  River  Settlomont 

Mount  Coke 

Burnshill     . . 

Porie 

Joseph  Williams 

Annshaw 

Paidino 

Mnzingatau. . 

Balazi 

Pcclton,  North  and  South 

Gciumahashi  Location — 

Buchanan    . , 

Rossiton 

Melan 

Botholsdorp 

l)yfis(>l8dor|) 

Pacaltsdorp.  . 

Zuurbrak     .  . 


' 


Building. 


573 


931 
83 

•    • 

60 
130 
211 
106 
100 
119 
65 
50 
218 

84 

36 

24 

109 

133 

•  • 

323 


Garden. 


530 


925 

139 

578 

60 

126 

218 

76 

89 

118 

65 

52 

185 

14 
100 

19 
167 
211 
205 
340 
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meats  in   LooationB  where  Individual  Tenun   has  been   introduced. 


Toiil  Number  of  Lois 
Granted, 

Cos]  of  Survey. 

Cost 
of  Sun'cy 
per  Lot. 

Cost 
per  Title. 

Office  Fee 

per  Title. 

Total  Cost 
per  Title. 

Bulld.ng. 

Garden. 

£         B. 

d. 

£     8.    d. 

£  6.  d. 

£      B 

d. 

£     8.    d. 

489 

289 

910     0 

0 

1      5     0 

0  10     0 

0  12 

3 

3     7     3 

171 

213  15 

0 

1      5     0 

0  10     0 

0  12 

3 

2     7     3 

264 

235 

623  15 

0 

1     5     0 

0  10     0 

0  1-2 

3 

2     7     3 

269 

269 

672  10 

0 

1     5     0 

0  10     0 

0  12 

3 

2     7     3 

60 

60 

150     0 

0 

1     5     0 

0  10     0 

0  12 

3 

2     7     3 

31 

31 

77  10 

0 

1     5     0 

0  10     0 

0  12 

3 

2     7     3 

29 

29 

72  10 

0 

1     5     0 

0  10     0 

0  12 

3 

2     7     3 

44 

41 

106     5 

0 

1     5     0 

0  10     0 

0  12 

3 

2     7     3 

117 

138 

318  15 

0 

1     6     0 

0  10 

0  12 

3 

2     7     3 

'  61 

150  • 

ri    5    0 

0  10     0 

0  12 

3 

2     7     3 

59 

65 

1     5     0 

0  10     0 

0  12 

3 

2     7     3 

■ 

41 

95 

1     5     0 
^1     -5     0 

0  10     0 

0  12 

3 

2     7     3 

131 

IOC 

1,278  15 

0 

0  10     0 

0   12 

3 

2     7     3 

■■ 

67 

1     5     0 

0   10     0 

0  12 

3 

2     7     3 

L  29 

19   _ 

U     5     0 

0   10     0 

0  12 

3 

2     7     3 

847 

S47 

2,320     0 

0 

1     5     0 

0  10     0 

0  12 

3 

2     7     3 

59 

139 

312     5 

0 

0   10     0 

0   12 

3 

426 

1,519  13 

2 

2  12     7 

0  10     0 

0  12 

3 

60 

CO 

180     0 

0 

1   10     0 

0  10     0 

0  12 

3 

2  12     3 

130 

J  26 

384     0 

0 

1   10     0 

0  10     0 

0  12 

3 

2  12     3 

201 

201 

643  10 

0 

1   10     0 

0   10     0 

0  12 

3 

a  12    3 

76 

7G 

273     0 

0 

1  10     0 

0  10     0 

0  12 

3 

2  12     3 

75 

75 

283  10 

0 

1    10     0 

0  10     0 

0  12 

3 

2  12     3 

no 

109 

355  10 

0 

1   10     0 

0  10     0 

0  12 

8 

2  12     3 

63 

63 

195     0 

0 

1  10     0 

0  10     0 

0  12 

3 

2  12     3 

29 

20 

153     0 

0 

1   10     0 

0  10     0 

0  12 

3 

2  12     3 

604  10 

0 

1   10     0 

0  10     0 

0  12 

3 

2  12     3 

77 

14 

147     0 

0 

I   10     0 

0  10     0 

0  12 

3 

2  12     3 

3q 

96 

204     0 

0 

1   10     0 

0   10     0 

0  12 

3 

2  12     3 

22 

19 

64  10 

0 

1   10     0 

0  10     0 

0  12 

3 

2  12     3 

lOG 

96 

474  12 

0 

0  12 

3 

133 

174 

686  13 

6 

0  12 

» 

179 

497     3 

11 

0  12 

3 

283 

252 

2,494  10 

9 

1   15     3 

..    .. 

0  12 

3 
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[No. 

Beturn  of  SxmvEYS  made  between  the  years  1853  and  1881,  in  connection  with  Individual 

Survey,  and  other  details,  called  for  by  the  Honourable  the 


DiTision. 


Peddle 
Do. 
Do. 
Do. 
Do. 
Do. 
Victoria  East 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Fort  Beaufort 
Aliwal  North 
Stoc*kenstrom 
Queen's  Town 
East  London 
Gcalekaland 
Do. 
Do. 
Do. 
Do. 
Do. 


Name  of  Location. 


Total  of 

Lots 
Surveyed. 


Matomola's . . 
Umthouti's . . 
Kaulela's    . . 


Kwonkwezi's 

Durban 

I  Nowtondale 

I 

■  Lovcdalo     . . 

Auckland    . . 

Vi(^oria 

.   ;  Ely 

i 

.     I    Crobo 

Gwabiui 

I 

Mavuso 
.   I  Roxom  Maniso 
.   .  Kwcnzana  Mani80  . . 

I  ; 

.   ,  Ileakl  Town 

i 

.  j  Wittebcrgen  Reserve  i 
.  j  Kat  River  Settlement  ; 
Oxkraal&  Kamac'tone  j 
Kwolegha  . . 
Location  I   . . 

Do.      2  .. 

Do.       3  .. 

Do.       4  .. 

Do.       6  .. 

Do.     10  .. 


Description  of 
Lots  Surveyed. 


Buildg. 


728 

171 

499 

538 

120 

G2 

58 

85 

255 

201 

121 


439 

171 

264 

269 

60 

31 

29 

44 

117 

51 

59 


Garden. 


289 


H 


Tides. 


Taken 
up. 


,L 


235 
269 
60  ' 


130    41 
237    131 


67 


48 


31  ! 

I 
29  i 

I 

41  ! 

r 

138 
150  i 

05 

95 
106 

67  " 


728 
171 
499 

i 
120    38 

62  ■   42 

58 

85  I   79 

r 

255  ;  253 

201  ,  193 

124  I  123 

136  ■  130 


Not 
taken  OX! 


58  ; 


728 
171 


499 


538 


82 


20 


237 


67 


29 


1,694  !  847 
198  I   59 


227 


66 


44 


426 

3,780 

445 


19  48 

847  i  1,694   754 

1  i 

139  I  198  ,  127 


1,901 
300 


728   367 


576. 


853 


517 
527 


544 


292 


426 


258 
274 


286 


426 ; 

1,879  j 
145  i 
361  ^ 
284 
427 
259 
253 
258  J 


426  !  426 


1,146  !  146 


6 
2 
8 
1 
6 

10 

1 

4 

940 

71 


1,000 


• . 


•  • 


These  surveys  represent  the  work  done  in  Gcalekaland  under  Mr.  Afacdonald's  superintendence,  and  have 

cost  up  to  date— jf  8,582  7s.  6d.    The  sunxy  of  the  four  remaining 
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2.] 

Tenure,  showing'numlier  of  Lota  Sun-eyed,  number  of  Titles  Issued  and  Cancelled,  Cost  of 
Commissioner  of  Crown  Lands,  on  the  i2tli  June,  1881. 


"8 

U 

V) 


Cost  of  Survey. 


728 
171 
499 
538 
82 
20 


•  • 


6 


8 


£   8.  d. 

910  0  0 

213  15  0 

623  15  0 

672  10  0 

150  0  0 

77  10  0 

72  10  0 

106  5  0 

318  15  0 


6 


10 


940 
71 


>  1,278  15     0 


J 


•  • 


•  • 


2,320     0  0 

312  15  0 

1,519  13  0 

5,638     0  0 

1,211  15  5 

1,137  19  8 

1,592     4  2 

1,578  14  6 

965     9  2 

1,774     0  0 

1,534     0  0 


Amount 
Refunded. 


£     s.  d. 


47  10  0 

53  10  0 

72  10  0 

96  15  0 

316  5  0 


978  15  0 


942  10  0 

190  11  0 

1,519  13  0 

220  16  0 


a 
o 

B 

B 
o 

o  • 

4»  S. 


morgen 


0) 

® 

CO 

& 

^  8 

O 


OQ 


7,672 


•  • 


§ 


B 

ci   O 


N  © 


Date  of 
Survey. 


morgen 


7,739  j 
192,133  I 
89,197 
63,019 
11,109 
10,584 
11,048 
10,075 
15,785 
12,636 

8,970 


15 


1860 

1859 
1860 
1858 

19 

1855 
1861 


1 


•J 


1860 


1861 


1860 


1859 


{ 


178 
3S 

77  ij 


29 


1853 
1854 

1877 

1873 
1879 


y   1880 


38 

26 

60 

50  ,   1881 

35  .   1880 


Remarks. 


only  just  been  finished.    No  titles  have  yet  been  prepared,  and  diagrams  have  still  to  be  examined.    Total 
locations  (Nos.  5, 7,  8,  and  9)  have  nearly  been  completed. 
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[  No. 

Return  ot  Sttbveys  made  between  the  years  1853  and  1881, 


Division. 


KingWrn/sTown 

Do. 
Queen'B  Town   . . 
Wodehouse 
King  Wm.'s  Town 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Fort  Elizabeth  . . 
Oudtshoom 
George  . . 
Swellendam 
KingWm.'sTown 


Xame  of  T.ocation. 


Ijocation  F,  near 
Mount  Coke 

Location  Gt,  near 
Mount  Coke 

Tnmbookie  Ijocation 


Do.  Do. 

Mount  Coke 
Biimshill     .  t 
Perie 

Joseph  Williams 
Annshaw  . . 


Pauline 


*    k 


Mazing^tus. . 
Balazi 
Oqumahashi  Locat 
Buchanan    . . 
BoBsiton 
Melan 
Bethelsdorp 
Pyseelsdorp 
Pacaltsdorp. . 
Zuurbrak    . . 


Peelton,  N.  &  South 


Total  of 

Lots 
Suneycd. 


Totals  .. 


156 


956 


Description  of      tv  ^  ^ 

Lots  Survevcd.    •«  »  iT  S 

c  2  te  c. 


Buildg. 


3.S  g  w 


120 
256 
402 
152 
150 
219 
126 
58 


91 
131 

41 
276 
344 
205 
663 
403 


18,366 


78 
525 


Garden.    ^Hi/3  12 
H 


60 

130 

201 

76 

75 

110 

63 

29 


77 

35 

22 

109 

183 


323 
218 


9,009 


78 
431 


60 


126 


201 


76 
75 


109 


63  i 


29 


14 
96 
19 
167 
211 
205 
340 
185 


9,357 


120 
256 
402 
152 
150 
219 
126 
58 


91 
131 


41 


Titles. 


307 
179 


535 


284 


10,046 


Taken 
up. 


Not 
taken  up 


55 
231 
254 
128 
150 
173 
92 
34 


170 


202       181 


307 


161 


146 


5,062 


65 


25 


148 


24 


46 
34 
24 


•  • 


93 


•  • 


21 


18 


274  ,     261 


138 


4,984 


♦  Not  subdivided  for  the  purpose  of  indiWdual  tenure.    Several  farms  have,  however,  been  granted  to 

From  the  above  return  it  will  be  seen  that  18,366  allotments  have  been  surveyed  in  the  various  native 
these  3,087  have  been  since  cancelled ;  5,062  have  been  taken  up  by  the  grantees.    The  remainder,  viz.,  1895", 

Note— In  accordance  w-ith  a  resolution  of  the  Legislature  last  session,  the  Treasury  will  bear  one-half  0 

£37t  140  9s.  4d.  has  been  expended  in  all,  of  which  ;^8,9i5  151.  has  been  refnnded.    8,320  titles  in  dnpli- 
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2.] 
in  connection  with  Individual  Tenure,  &e, — eontinusd. 


o 

a 
a 

U 

Ji      I 


Cost  of  Survey. 


£  S.  d. 

654  15  2 

921  16  3 

2,231  15  1 

1,953  16  9 

180  0  0 

384  0  0 

643  10  0 

273  0  0 

283  10  0 

355  10  0 

195  0  0 

153  0  0 


147  0  0 

204  0  0 

64  10  0 

474  12  0 

686  13  6 

497  3  11 

2,494  10  9 

604  10  0 


Amonnt 
Refunded. 


£      s.    d. 


►  3,965  10 


3.087      37,410     9     4 


a 
o 

a 

i 

u 

O     . 


c«    • 

a  s 

rt  O    . 
II  ^ 


Date  of   I 
Survey,    i 


511      0     0 


8,915  15     0 


morgen 

1,957 

11,753 

187,659 

184,439  j 

1,837 

2,505 


morgen 


20  ■       1879 


27 


M 


30 


96 


•   I 


1,635 
3,386 


•  • 


881 


1,057 


1,995 


8,384 
3,110 
1,615 
5,294 
4,824 


21 


45 


) 


20 


87 

17 

9 

■ 

21 
24 


1874 
1867 
1868 
1866 

if 

ft 

}) 
1876 


if    187/ 
I  )     187( 


5 
6 


Remarks. 


1870 
1871 
1 866 
1865 

1868  Mission  surveys  made 
under  8ui)erinten- 
ddice  of  Kaffrarian 

1873  i     Government. 


No  part  of  expenses 
defrayed  by  the 
Government. 


Surveys  were  given 
out  on  the  under- 
standing that  the 
Surveyors  were  to 
look  to  Grantees  for 
l>ayment. 


Surveyed  under  Act 
12,1873.  Govem- 
1875  i  '    ment    to  pay   all 
costs  of  survey. 


■ 


\j 


Mission  Station,  sur- 
veyed under  KafP- 
rurian  Kegulatious. 


deserving  chiefs  and  headmen. 

locations  and  mission  stations,  and  that  10,046  titles  have  been  issued  from  the  Surveyor-Generars  Office.    Of 
are  still  in  the  hands  of  the  various  Civil  Commissioners. 

the  cost  of  survey  for  the  future  ;  Oxkraal  and  Kamastone  are  to  be  included  in  the  list. 

cate  remain  to  be  prepared. 


SEE 


r 
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Copy.] 

Suirejor-Oeneral'fl  Office,  Gape  Town,  30th  July,  1881. 
The  Honoiirable  the  Commissioner  of  Crown  Lands,  &e. 

SuLj. — I  have  the  honour  to  transmit  a  return  showing  details  of  allotments  of  land 
under  the  IndiTidual  Tenure  System. 

You  will  find  at  the  foot  of  this  return  a  summary  of  results,  to  which  I  respectfullj 
invite  particular  attention.  It  appears  to  me  that  the  remedy  for  this  very  unsatisfoetoty 
state  of  things  should  not  be  difficult,  if  the  causes  that  have  pvoduced  it  are  clearly  under- 
stood. 

I  shall  attempt  briefly  to  trace  them : — ^The  princijMd  cause  of  failure  of  the  occupants  to 
take  up  their  titles  seems  to  be  their  preference  of  the  tribal  or  common  tenure,  induoed  paitiy 
by  sympathy  with  the  predilection  of  the  chiefs,  most  of  whom  are  well  known  to  entertain 
a  deep-seated  aversion  to  individual  ownershii),  which  gradually 'and  surely  sax>s  their  control 
over  the  people,  and  partly  by  their  dislike  of  being  tied  down  to  defimte  and  permanent 
sites  for  dwelliugB  and  gardens.  Another  cause  is  the  reluctance  to  pay  the  coets  of  surrey 
and  title.  It  is  probable  that  many  of  these  people  are  content  to  occupy  without  caring  to 
have  the  titles  in  their  possession,  the  takine  up  of  which  is  attended  with  an  instant  outlay 
of  money,  small  thouc^h  it  be,  but  yet  considerable  as  compared  with  the  amount  of  hut-tax 
for  which  they  are  liable.  I  believe  that  this  difficulty  has  been,  to  some  extent,  lessened  by 
the  arrangement  made,  with  the  sanction  of  Parliament,  relieving  the  occupants  of  one-han 
the  cost  of  survey ;  but  that  it  still  exists  is  shown  by  the  larg^  number  of  unreleased  deeds. 
I  fear  that  in  very  many  instances  uusuitability  of  allotment,  caused  by  surveyxirs  not  con* 
sidting  the  interests  of  the  future  occupants  so  much  as  their  own  convenience  in  the  survej, 
has  been  at  the  bottom  of  the  unwillingness  to  take  up  the  titles.  To  this  cause  must 
mainly  be  ascribed  the  exceedingly  large  number  of  titles,  chiefly  in  Peddie  and  Heald 
Town,  returned  u})on  our  hands  and  cancelled  (3,087).  I  believe  that  the  surveys  have,  in 
some  instances,  been  pushed  on  too  far  in  advance  of  occupation,  and  that,  especially  in 
Heald  Town  and  Peddie,  many,  if  not  the  greater  number,  of  the  lots  were  utterly  unsuited 
for  tillage.  If  you  will  look  at  the  figures  opposite  Stockenstrom,  Kat  Biver  Settlement, 
it  will  be  seen  that  the  titles  of  the  whole  number  of  lots  surveyed  have  been  taken  up. 
Why  is  this  ?  Because  when  the  surveyor  came  to  perform  the  measurement  he  found  the 
lots  occupied  and  the  settlement  or&;anised,  and  only  awaiting  resistration  by  survey  and 
title  deed.  It  will  further  be  seen  that  this  district  is  the  only  one  in  which  the  whole  of  the 
cost  of  the  survey  was  recovered  from  the  fi;rantee8. 

I  wish  to  draw  your  attention  to  the  observations  at  pages  10-14  of  accompanying  copy 
of  report  on  the  general  question  (dated  Idth  July,  1880)  with  regard  to  the  question  A 
easts  and  their  recovery,  which  throw  further  light  on  the  matter.  Although  I  am,  in 
common  with  yourself,  keenly  alive  to  the  importance  of  complete  registration  by  survey 
according  to  the  most  improved  methods,  I  beheve  that  under  certain  circumstances  it  may 
1)0  expedient  to  defer  the  survey  until  a  preliminary  settlement  has  been  effected,  and  the 
intended  recipients  of  title  have  given  proof  of  their  desire  to  benefit  by  the  fixed  tenure,  by 
depositing  the  cost  of  the  survey  or  a  moiety  of  it. 

The  plan  adopted  by  the  survey  office  in  Kaffraria,  before  annexation,  was  to  allow  tiie 
surveyor  to  make  his  own  arrangement  as  to  payment  with  occupants,  but  with  a  limitation 
of  a  maximuiu  charge  for  each. 

The  stations  of  Mount  Coke,  Bumshill,  Perie,  Joseph  Williams,  Annshaw,  Pauline, 
Mazingata^s,  Baluzi,  GnomialLaslie,  Buchanan,  Bossiton,  and  Melan,  were  dealt  with  in  this 
manner.  In  these  cases  no  part  of  the  costs  were  paid  by  the  Government.  There  are, 
however,  grave  objections  to  this  mode  of  proceeding ;  and  it  will  be  seen  that,  even  under 
such  a  system,  a  large  proportion  of  the  titles  remains  unissued  in  the  hands  of  the  dvfl 
commissioner. 

On  the  whole,  I  am  disposed  to  think  'that  allotment  and  bond  fide  occupation  should 
precede  sur>'ey,  taking  care  to  reduce  risk  as  much  as  possible  by  clear  and  permanent  demar- 
cation under  the  best  obtainable  supervision  by  responsible  X)ersons,  and  by  letting  survey 
follow  as  early  as  i)os8ible. 

I  have,  &c., 

A.  DE  SMIDT,  Surveyor-General. 


Copy  of  Report  on  Individual  Tenure  in  Native  Locations. 

History  of  the  System. 

8o  far  as  I  liave  liad  time  and  opportunity  of  inquiry,  since  receiving  on  the  J  2th  iust 
your  verbal  instruction  on  this  subjtH-t,  the  ori^u  of  the  system  of  individual  tenure  is 
traceable  to  that  pai-t  of  tlie  iMilicy  of  tSir  Peregrine  Maitland,  which  consisted  in  hH*ating 
inside  of  the  border  (then  the  Keiskania  River)  a  large  number  of  natives  for  the  defence  of 
the  frontier  line,  and  for  strengthening  its  weak  points. 
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Although  the  original  plnn  (Fingo  settlement)  included  Hottentots,  Mosa^ibiquee^ 
Beohuanas,  and  mixed  coloured  races  from  yarious  locidities  within  and  without  the  border^ 
the  ultimate  settlement  consistetl  of  Fingoes  only,  under  the  chiefs  Jokweni,  Mabandhla, 
Kwenkwezi,  Matomela,  Kaulela,  Pahla,  and  Jama. 

By  virtue  of  an  arrangement  with  other  Fingo  chiefs  certain  lands  in  the  so-called 
*'  ceded  territory  "  had  been  allotted  in  1836. 

A  somewhat  similar  plan  had  been  adopted  in  the  Kat  Baver  Basin,  from  which  Macomo 
was  expelled  in  1829. 

The  scheme  relating  to  all  these  settlements  was  to  occupy  the  country  by  a  series  of 
coloured  settlements,  each  consisting  of  a  definable  village  surrounded  by  sufficient  lands  for 
pasture  and  tillage. 

In  the  case  of  the  Fingo  settlements  the  occupation  was  tribal,  that  is  to  say,  without 
definition  of  internal  limits,  and  subject  to  the  control  of  the  chiefs  with  respect  to  the 
distribution  of  land  and  water. 

But  in  the  Kat  Biver  settlement  {ride  page  36  of  Beport  of  Kat  Biver  Commission, 
under  Act  6,  1855,  G  18 — 1859)  a  systematic  allotment  was  made,  according  to  regulations 
drawn  up  by  Commissioner-General  Stockenstrom,  and  approved  by  Sir  liowry  Cole.  A 
regular  survey  was  some  years  afterwards  set  on  foot,  but  was  interrupted  by  the  war 
which  broke  out  in  1834. 

The  survey  was  resumed  some  years  after  the  conclusion  of  the  war,  and  was  again 
stopped  by  the  war  which  began  in  1846,  and  nothing  further  was  done  till  the  year  1853, 
when  the  survey  of  the  district  of  Stockenstrom  was  entrusted  to  me.  It  was  completed  in 
1855.  About  ninety  titles  had  been  issued  in  1837,  based  on  the  survey  of  the  Assistant 
Surveyor-General,  Mr.  Hertzog. 

These  were  the  first  title  deeds  on  the  system  of  Individual  Tenure,  and  I  have  reason  to 
believe  that  the  acknowledged  success  of  this  plan  of  settlement,  so  far  as  it  proved  a 
barrier  at  a  particularly  weak  point  of  the  frontier  line,  induced  a  continuance  of  the  system 
in  other  localities.  This  acknowledgment  is  contained  in  Sir  Fereg^rine  Maitland's  despatch 
to  the  Secretary  of  State,  dated  18th  September,  1846  (this  was  four  years  previous  to 
the  Kat  Biver  Bebellion,  one  of  the  causes  of  which  has  been  rightly  or  wrongly  ascribed 
to  the  unsettled  state  of  the  land  with  respect  to  delay  in  the  issue  of  individual  tides;. 

Kamastone  and  OxkraaL 

I  cannot  now  state  the  year  when  the  settlement  of  Kamastone  and  Oxkraal  was  made. 
It  was  probably  about  the  same  period  as  the  location  in  the  Feddie  district.  The 
precise  date  is,  however,  not  of  material  importance. 

It  appears  that  about  the  year  1855  the  condition  of  these  settlements  caused  anxiety 
to  the  Government,  occasioned  by  the  great  increase  of  the  number  of  occupants,  caused  by 
the  influx  of  natives  from  other  localities. 

On  the  26th  September,  1856,  Mr.  Giddy,  who  had  been  sent  to  collect  rent  from  the 
holders  of  land,  reported  the  existence  of  great  dissatisfaction  arising  from  the  absence  of 
power  to  prevent  encroachment  by  the  intruders  referred  to.  Among  other  matters  the 
writer  stated :  ''A  great  number  of  strangers  are  from  time  to  time  settlinfl^  in  the  location, 
much  to  the  annoyance  of  the  original  holders  of  the  ground,  several  of  whom  wish  to  leave 
the  location  on  this  account ;  others  of  the  old  inhabitants  expressed  an  earnest  desire  to 
receive  titles  to  their  lands,  and  wished  to  know  if  there  was  any  probability  of  titles  being 
issued  to  them,  so  that  they  might  be  enabled  to  keep  out  all  intruders  and  make  improve- 
ments." 

The  question  was  deemed  by  Sir  G-eorge  Grey  of  sufficient  consequence  to  warrant 
a  s]>ecial  despatch  to  the  Secretary  of  State,  dated  18th  October,  1856,  pointing  out  the 
danger  and  inconvenience  of  a  mass  of  some  7,000  Fingoes  without  means  of  sufficient 
management  and  control.  Among  other  things  this  despatch  states : — *'  The  same  circum* 
stances  as  are  disclosed  in  these  letters  (Mr.  Shepstone,  24th  September,  1856,  and  Mr. 
Giddy,  22nd  September,  1856)  are  repeated  over  and  over  again,  in  slightly  varied  forms, 
in  all  the  Fingo  locations.  Gradually  provision  is  being  made  for  the  management  of  these 
people,  for  promoting  their  advancement  in  the  arts  of  civilised  life,  and  for  giving  them 
tities  to  their  land." 

No  decided  step  was,  however,  taken  with  the  object  of  issuing  individual  titles  imtil 
the  end  of  1875,  notwithstanding  a  great  amount  of  correspendence  and  careful  inquiry,  with 
the  view  of  ascertaining  the  wishes  of  the  occupants,  it  being  held  that  the  introduction  of 
the  system  of  individual  holdings  should  not  be  forced  upon  a  people  unpre2)ared  and  im- 
willing  to  receive  it,  but  that  it  should  be,  as  far  as  possible,  the  result  of  a  spontaneous 
desire  on  the  part  of  the  natives,  induced  by  its  marked  success  elsewhere. 

With  this  object  in  view,  a  commission,  appointed  in  1875,  to  inquire  into  the  circum- 
stances of  the  Kamastone  and  Oxkraal  stations,  recommended  the  survey  and  sub-division  of 
the  land  originally  assigned.  The  number  of  applicants  was  reported  to  be  1,680,  who  were 
to  get  eac^h  u  small  building  lot,  and  a  garden  lot  of  six  acres,  with  special  grants  to  head- 
men, and  for  educational  and  otiier  purposes. 

It  was  found  that  the  desire  to  commute  the  common  to  individual  tenure  was  by  no 
means  unanimous,  and  it  was  therefore  determined  (see  my  Annual  Report  for  1877,  i>age  8,) 
to  begin  the  work  of  survey  and  allotment  with  re8X)ect  to  those  of  the  oc^cuj^ants  who  showed 
an  unmistakeable  desire  to  take  titie ;  trusting  to  the  chance  that  those  whose  minds  were 
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n&t  inad«  up,  or  -wlio  wore  absolutely  averse  to  abandon  the  tribal  mode  of  poesesi^on,  might 
b^' influenced  hy  the  example  of  others. 

The  survey  was  entrusted  to  Mr.  H.  Southey.  His  unfortunate  death  soon  after  caused  a 
little  delay,  but  ultimately  the  survevwas  continued  by  Mr.  Macdonald,  who  arranged  the  lois 
according  to  the  principles  xnreviouRiy  decided  upon,  the  wishes  and  interests  of  the  future 
occupants  being  consulted  in  the  selection  of  sites  and  arrangement  of  boundaries,  without 
regajrd  to  facility  of  survey,  a  consideration  which  has  on  occasions  influenced  surveyors  in 
former  years  to  the  utter  frustration  of  similar  wiliemes  elsewhere. 

In  the  case  of  this  location,  it  should  be  noted  that  the  intended  recix>ients  of  title  were 
ready  and  even  desirous  to  bear  the  cost  of  survey,  both  general  and  detailed. 

A  return  showing  details  of  the  allotment  is  anuoxod. 

Kamastone  has  been  divided  into  eight  locations,  containing  688  grantees  and  29  viUagea.. 
OxkMial  has  been  divided  into  twelve  sub-locations,  with  seventy  villages  (Surveyor-GFeneiil's 
Report  of  1878). 

The  arrangement  includes  glebes,  outspans,  and  reserves  for  tree  planting.  The  area  of 
arable  land  is  10,844  acres.  (^)r  further  details  as  to  the  allotment  and  survey  see  my 
Annual  Report  for  1878,  pages  7,  8,  9,  and  10.) 

The  survey  of  the  Annshaw  Location  and  out-stationrf  has  been  completed,  but  inter^ 
ruptions  were  caused  by  the  opposition  of  a  section  of  the  occupants.  It  was  finally  concluded 
in  1875. 

At  Annshaw  100  building  lots  and  eighty-seven  gardoii  lots  have  been  laid  out,  also  a 
commonage  of  3,093  acres. 

At  Peuline  117  building  lots  and  118  garden  lots  have  been  laid  out,  with  a  commonage 
of  3,100  acTCs. 

The  inquiry  into  the  circxunstances  of  this  location  wai  entrusted  to  Mr.  A.  E.  Murray 
with  instructions  to  ascertain  the  wishes  and  feelings  of  the  occupants,  to  explain  to  them 
the  nature  of  the  proposed  tenure  and  the  pei^imiarj'  obligations  connected  with  it.  This 
work  was  done  with  firt)ility  and  sound  judgment,  as  will  be  seen  from  a  perusal  of  Mr. 
Murray's  address  to   the  inhnbitants.     (See  pages  10,    11,  and  12  of  my  Report,  G  33 — '77.) 

In  Peddie  there  are  eight  Fingo  locations,  viz. : — Kaulela's,  Kwenkwezi's,  Durban 
Lands,  Matomala's,  Umsloolo's,  Zidu  Joqweni,  and  Patoskop. 

The  survey  had  ]>een  i)artially  completed  in  1864,  and  the  work  was  put  a  stop  to  in 
consequence  of  difliculties  as  to  superintendence,  and,  so  far  as  I  can  ascertain,  the  reluctance 
of  the  Government  to  advance  the  required  funds. 

With  regard  to  the  cost  of  these  surveys,  I  find  in  Colonial  Office  letter,  dated  24th 
February,  1859,  a  decision  that  the  grantees  should  pay  the  expenses  incident  to  the  issue 
of  titles. 

I  have  in  my  annual  reports  for  1876  and  1877  given  my  views  on  the  distribution  of 
expenses  of  survey  and  title  deed  and  on  the  question  whether  the  grantees  shoidd  pay  the 
whole  of  those  expenses.  On  the  issue  of  title  deed  the  obligation  to  pay  hut-tax  ceases,  it 
being  considered  that  quitrent  is  substituted  for  it. 

But  the  recipients  of  title  on  the  Individual  System  will,  in  all  probability,  not  in  many 
cases,  release  their  titles  from  the  temporary  custody  of  the  civil  commissioner  to  whom 
they  are  forwarded  from  this  office  for  the  purx)Ose  of  being  issued,  upon  pa3naient  of  aU 
expenses. 

Tlie  native  holders  naturally  compare  these  expenses  with  the  small  amount  of  hut-tax, 
and  many  of  them  are  not,  it  may  be  supposed,  shrewd  enough  to  ajipreciate  at  once  the 
compensating  advantages  of  indefeasible  title. 

Experience  has  shown  that  many  titles  have  not  been  released ;  and  a  great  number  had 
to  be  cancelled,  a  course  very  reluctantly  taken  as  the  cancellation  of  so  important  a  docu- 
ment is  a  procjeeding  held  by  lawyers  to  be  of  doubtful  legality,  and  objectionable  in  other 
respects.  Unsiiitability  of  allotment  in  former  times  (notably  in  the  case  of  the  Post  Victoria, 
Gktga,  and  Ely  locations)  has  been  very  much  the  cause  of  the  failure  to  apply  for  the  titles,  but 
the  money  question  seems  to  me  to  be  at  the  bottom  of  this  reluctance  on  the  part  of  the 
majority  of  grantees. 

The  difficulty  may,  I  believe,  be,  in  a  great  measure,  overcome  by  a  reduction  of  the 
amount  to  be  demanded  in  pajTuent  of  cost  of  survey  and  title,  and  by  establishing  a  regu- 
lation that  no  title  shall  be  considered  as  legiilly  issued,  or  as  conferring  a  legal  right  of 
ownership,  unless  it  is  delivered  to  and  accepted  by  the  person  in  whose  fevour  it  is 
drBwn. 

The  reduction  of  the  amount  to  be  demanded  from  the  grantees  can,  I  think,  be  justified 
by  good  reasons. 

It  cannot,  for  instance,  be  denied  that  the  benefit  of  survey,  allotment,  and  issue  of  title 
is  not  wholly  confined  to  the  grantee,  and  that  the  Government  shares  in  the  advantage  in 
various  ways. 

The  to^x^graphical  facts  registered  hy  tlio  survey  are  worth  something  from  a  public 
point  of  view,  nnd  the  issue  of  title  is  a  i»rcliniiuary  to  transactions  tending  to  the  production 
of  revenue,  botli  general  and  local,  in  the  shiipe  of  transfer  dues,  auction  dues,  and  local 
rates  ;  besides  which,  a  quitrent  is  reserved  on  each  lot.  But,  chief  of  all,  the  advancement 
of  tlie  moral  and  material  interests  of  the  individual  which  is  the  probable  and  natural  out- 
come of  the  measure  of  commuting  tribal  to  individual  tenure,  reac^ts  on  the  general 
prosperity. 

Under  this  view  of  the  question  I  believe  it  will  be  conceded  that  it  is  reasonable,   just. 
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d  expedient  not  to  tlirow  the  wliole  (rost  of  tlio  proceedings  conmn'ted  with  the  chango  of 
lure  upon  tlie  gi'Huti'«.»s.  There  may  lie  a  diffieulty  in  ko  far  as  tliat  tlienV  are  more  ])re- 
lents  for  re<'overv  of  expense's  tliau  tliere  are  for  ex<'mptiou  to  pay,  and  that  future 
empti(ni  may  raisi*  up  a  host  of  applicants  for  n'fiind. 

As  a  pre(M'doiit  for  r«»h'as<'  for  ])aymeiit,  1  nniy  refer  to  tlic  Loinhm  Missiouarv  lui»titu- 
iis  of  Pa(alts(h>rp,  I  )ysselsdorp.  Zuurhrak.  and  Hetlidsdorp,  wliosj*  oi;/upauts  were 
^mptcnl  from  the  pa\niient  of  Kurv(»y  and  tiUe  expcjuses  hy  Section  4  of  the  Act  12  of 
r3 ;  still  hy  the  snme  section  tlie  remission  of  such  ])ayment  is  declared  as  not  applicable* 
two  other  institutions,  namelv,  Kruisfontein  and  llankev. 

Through  the  necessity  of  writing  against  time,  these  general  ohservat ions  are  notintlieir 
:)|)er  place  in  this  report. 

I  continue  my  nott»s  on  the  different  locations : — 

J' id  aria    Kant, 

Four  (4)  locations  have  ]>een  laid  out  in  tliis  division,  viz. :  Cuiglia  &  Ely,  AuckLiud, 
•vedale/and  Post  Victoria.  The  first  mentioned  lias  within  its  limits  six  sub-locations 
i\'ing  a  connnonage  conmion  to  all)  and  are  kno\\ii  as  Gaba,  (Jwabeni,  Afarusu,  Tioxeu 
lYUsa,  and  Kabeuzana  Mavusa.  The  survey  of  Post  A'ictona  does  not  appear  to  luive  been 
iipleted,  tlie  work  Ix'ing  limited  to  the  laying  out  of  building  and  garden  lots,  an  order 
ving  been  issued  by  the  Government  on  the  31st  December,  18G1,  to  stop  the  sui-vey  of 
3  Fmgo  locations. 

So  far  as  I  am  aware,  the  chief  cause  for  stopping  tlie  surveys  was  that  the  Government 
[isiderefl  that  such  work  shoidd  be  subject  to  special  agreement  instead  of  being  subject  to 
B  payment  under  the  tariff  regulating  surveyors'  cliarges. 

Titles  have  been  issued  of  1,221  allotments,  that  is  of  511  building  and  7 10  gai'den  lots. 
ace  the  issue  of  those  titles  from  this  office  .331  have  been  returned  for  cancellation,  owing  to 
9  grantees  having  faile<l  to  take  them  up  at  the  civil  commissioner's  office.  Of  these  284 
ve  been  re-allotted,  and  there  is  good  reason  to  bcdieve  that  the  titles  have  all  been  taken 
»,  as  in  no  case  was  title  completed  until  a  dei>osit  had  been  madt^  of  cost  of  Burv(^3'. 

Fort   Beaufort, 

Only  one  location  has  been  laid  out  in  this  division,  namely,  that  known  as  Heald 
>wn.  Its  survey  and  sub-division  was  sanctioned  by  Government  letter,  dated  8th  June, 
57.  The  work  was  entrusted  to  Mr.  J.  Ford,  who  laid  out  931  building  lots  and  925 
irden  lots,  with  a  commonage  of  1G,379  acres. 

Eight  hundred  and  forty-seven  (847)  titles  of  each  description  of  allotment  have  been 
mideted,  and  from  a  list  furnished  \\y  the  civil  commissioner  in  January,  1876,  it  app(»ars 
at  on  that  date  there  still  remained  in  his  custody  463  tithes  of  building  lots  and  477  of 
irden  lots.  A  Government  notice,  with  a  list  of  unissued  titles  ai)pended  to  it,  was  pub- 
ihed  on  the  30th  March  following,  calling  upon  grantees  to  release  their  tithes  within  six 
Dnths  under  2>enalt}'  of  forfeiture.  The  notice  resulted  in  the  cancellation  of  titles  of  463 
lilding  lots  and  477  garden  lots. 

King   U^illiaiji^s  Town, 

The  system  of  Individmd  Tenure  appears  to  have  been  introduced  in  this  division  of  the 
affrarian  Government,  prior  to  annexation,  scmie  time  during  the  year  1856,  and  only  in 
ses  where  representutions  were  receiv(»d  that  the  natives  (concerned  desired  it. 

Surveys  of  the  following  locations  liave  been  completed  namely  : — 

(1.)  Mazingata,  where  sixty-five  building  h)ts  and  sixty-five  garden  lots  have  been  laid 
out  with  a  commonage  of  1,866  acres. 

(2.)  At  Balazi,  where  fifty  building  and  fifty  garden  allotments,  with  a  commonage  of 
2,237  acres  have  been  laid  out. 

(3.)  At  **  Joseph  Williams,"  where  106  building  and  seventy-six  gai-den  lots  have  been 
laid  out,  with  a  commonage  of  3,460  acres. 

(4.)  At  **Gquamashe,"  wliich  includes  the  villages  of  Buchanan,  liossiton,  and  Melan, 
where  144  building  lots  and  133  garden  lots  have  been  laid  out,  with  a  commonage 
of  4,222  acres. 

In  addition  to  the  mission  stations  of  Annshaw  and  Newlands,  already  refeiTed  to,  the 
rvey  and  subdivision  of  otlier  similar  staticms  in  this  division  liave  been  completed, 
unely,  those  known  as  Mount  Coke,  Bumshill,  Perie,  and  Peelton.  In  all  cases  where 
iividual  tenure  was  sought  from  the  late  Kaffrarian  Government,  it  was  sanctioned,  upon 
e  understanding  that  the  public  chest  was  not  to  be  charged  wilh  the  cost  of  survev.  even 
the  first  instance. 

The  work  was  entrusted  to  some  land  surveyor  willing  to  undei-take  it  upon  thtj  condi- 
gn that  he  was  to  look  to  the  grantee  and  not  to  the  Government  for  payment  of  surveying 
penses  and  upon  the  further  condition  that  each  approved  grantee?  was  not  to  be  charged 
jro  than  £3  lOs.,  wliich  sum  was  to  include  survey  of  both  building  and  garden  lot,  and 
are  of  defining  (?ommonage,  the  expense  to  be  paid  in  two  instalments,  viz. :  £2  on  com- 
ation  of  survey  and  pointing  out  of  beacons  to  the  approved  grantee,  and  the  balance 
1  10s.)  on  title  being  ready  for  issue. 

The  total  number  of  allotments  laid  out  at  the  mission  stations  abovemontioned  are  as 
[lows: — 

(1.)  Mount  Coke,  sixty  building  lots  and  sixty  garden  lots;  commonage  3,889  acres. 
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(2.)  Bunishill,  130  building;  lotu  and  l2(>  garden  lots;  commonago  5,303  acres* 

r3.)  Terie,  218  garden  lots  and  211  building  lote;  commonage  6,541  acres. 

(4.)  Peelton,  218  building  lots  and  185  garden  lots;  commonage  about  11,500  a(Te8. 

Towards  the  close  of  1873  the  London  Missionary  Society,  through  the  Kev.  Kajser, 
submitted  a  list  of  natives  resident  at  Knapp's  Hope  who  were  desirous  of  haviig  their 
lots  and  commonage  defined. 

The  representation  was  favourably  entertained  by  the  Government,  provided  all  ^terBons 
interested  had  bee.i  made  to  thoroughly  understand  the  conditions  upon  which  such  stations 
had  been  subdi\'ided. 

A  commission  was  siibseciuontly  appointc^d  to  define  tlie  limits  of  the  commonage  and 
the  survey  and  subdivision  entrusted  to  Mr.  Dowling.  In  September,  1873,  the  surveyor 
brought  to  my  notice  that  tlie  survey  had  been  suspended  by  an  order  (received  throngli 
the  civil  conmiissiouer  of  King  AVilliam's  Town)  from  the  Government,  pending  further 
instructions.  On  inquiry  it  ai)poared  that  objections  had  been  raised  by  the  Chief  Kama 
(since  deceased),  and  that  under  the  circumstances  it  was  decided  not  to  proceed  ^ith  the 
survey  until  2)ending  negotiations  had  been  satisfactorily  arranged. 

No  order  to  complete  the  survey'  has  sincje  been  received. 

Wittehergen   Reserve. 

This  reserve  represents  an  extensive  tract  of  ceimtry  formerly  situated  within  the 
Aliwal  North  division,  but  now  forming  part  of  the  Ilerschel  divLsion.  It  measures  al)ont 
406,614  acres,  and  has  been  surveyed  by  Mr.  J.  Orpen,  M.L.A.,  who  has  filed  a  plan  show- 
ing full  topograx)hi(*al  featurss  of  the  coimtry. 

Allotments  have  been  laid  out,  numbering  229,  at  the  following  places  : — 

1 .  Waterkloof .  forty-six  building  lots  and  fifty-two  garden  lots. 

2.  Sterk  Spruit,  thirty-one  building  lots,  and  seventy-two  garden  lots. 

3.  Wilge  Spruit,  six  building  lots  and  fifteen  garden  lots,  and  seven  (7)  detached  lots. 
In  consequence  of  the  extensive  nature  of  the  Keserve,  the  Gbvemment  decided,  under 

date  the  7th  August,  1873,  that  the  grantees  should  be  charged  merely  the  ordinary  fees  for 
title  and  survey. 

The  stations  occupied  by  the  Ijondon  Missionary  Society  in  the  Colony  were  under  the 
secular  as  well  as  religious  control  of  its  representative  rssident  missionaries.  It  was  con- 
sidered by  the  promoters  of  tliis  measure  that  the  connection  in  secular  matters  between  the 
society  and  the  inhabitants  should  cease ;  and  that  under  altered  circumstances  titles  shodd 
be  given,  free  of  cost,  to  tlie  greater  nimaber  of  occupants  (see  §IV.  of  Act)  and  new  regida- 
tions  should  bo  made  for  the  management  of  these  mstitutions.  The  loc^al  inquiry'  into  the 
occupancy  of  tliree  of  tliese  institutions,  viz.,  Zuurbrak,  Pacaltsdorp,  and  Desselsdorp,  was 
made  by  mj'self .     The  inquiry  at  Bethelsdorp  was  entrusted  to  Mr.  Macdonald. 

Kruisfontein  and  Hankey,  being  exceptions  as  to  cost  of  title,  and  held  also  under  a 
different  tenure,  the  preliminaries  to  transfer  were  arranged  directly  by  the  representatives 
of  the  society,  who  employed  their  own  surveyor  in  the  sub-division. 

In  all  titles  issued  by  virtue  of  this  Act  of  Parliament,  a  provision  was  inserted  that  the 
land  granted  should,  for  ten  years  from  the  taking  effect  of  the  Act,  not  be  alidnated  or 
transferred  without  the  consent  of  the  Governor. 

Statements  showing  details  of  titles  issued,  expenses  incurred,  &c.,  are  annexed. 

A.  DE  SMIDT,  Surveyor-General. 
15th  July,  1880. 


Copy  of  Telegram   from    C.   Watermeyer,   Kokstadt,   dated  20th   Sept., 

1881,  to  Surveyor- General. 

The  nimiber  of  lots  in  Kokstadt,  of  which  grants  were  made  by  Adam  Kok  by  cer- 
tificate, is  four  himdred;  with  few  exceptions,  all  to  Griquas ;  no  formal  titles  wore  issued ; 
as  in  the  case  of  many  farms;  with  few  exceptions,  all  were  given  toGiiquas.  Sinc(»  1876. 
Government  has  sold  sixty-one  vacant  lots.  Tillage  has  since  been  ro-suivoyed  as  originallj 
laid  out  and  general  plan  made ;  no  fresh  titles  issued  of  farms ;  two  hundred  and  fif^ 
titles  have  been  sent  by  you  to  Chief  Magistrate  for  issue,  of  which  fifty-five  have  been 
taken  out. 
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UnufwaU. 

10  Boarders  (Girls),  at  £10  per  annum  each. 

Peelton,  Girh, 

25  Boarders,  at  £10  x)er  annum  ecu;h. 

Peddie,  Girh^  List  it  ut  ion,  B*  Urban, 

10  Boarders,  at  £10  per  annum  eaeli. 

Basutohnd, — JUorija. 

25  Boarders,  at  £12  per  annum  eacli. 
5  Apprentices  to  Trades,  at  £15  do. 

JfasifisCf    Quth  ing . 

1  Trade  Teacher,  at  £120  per  annum. 
12  Apprentices  to  Trades,  at  £15  per  annimi  each. 

Sewing  Mistresses  (Transkeian  Territories),  59  Sewing  Mistresses,  at  £10 
per  annum  each. 

Yl.  The  Industries  are  Carpontr}',  Wagonniaking,  Blacksmiths'  Work,  Shocmakiug, 
Tinsmiths'  Work,  Printing,  Bookoinding,  and  Fann  Labour  for  general  training. 

For  Girls :  Washing,  Mending,  Plain  Sewing,  Plain   Cooking,  and  Domestic  Labour 
generally. 

Vn.  The  Teachers  of  Schools  and   Industries  may  bo  approximately  estimated  as 
follows : — 

Native  Teachers  . .  . .  . .  400 

European  Teachers         . .  . .  . .  40 

Trade  Teachers,  chiefly  European     . .  . .  14 

Vill.  The  Expenditure  on  the  Education  of  the  Aborigines,  for  the  year  ended  30th 
Jime,  1882,  was  as  follows  : — 


Native  Industrial  Institutions  and  Day  Schools,  Colony  proper 

TuANSKEi  Territories. 


Transkei  (Fingoland,  Idutywa  and  Gcalekaland) 


TembiUand 
East  Ghriqualand 


•  • 


*  • 


..    £3,395  16     8 

. .       3,408  15     0 

1,715     0     0 


Miscellaneous  Expenditure. 


Inspection 


•  • 


School  Bequisites      •  • 


•  • 


Other 


t  • 


•  • 


623     7     0 


851   15     2 


315  19     3 


Basutoland. 


•  • 


•  • 


Total  Expenditure 

Expenditure  on  Aborigines  as  above. . 

Ditto  Estimated  Expenditure  in  Ordinary  Iklission  Schools  in  the  Colony 

Total  Expenditure  on  Aborigines 


£9,084  10    0 


10,310  13     1 


1,630  0  0 

£21,025  3  1 

4,662  10  0, 

£25,687  13  1 


Grand  Total.     General   Expenditure  on  Edu(?alioii  lliroughout  the  C'olony 

and  adjacent  Territories  for  the  year  1881-81  . .  . .  £88,822  13     6 

IX.  LISTS  OF  NATIVE   TEAINING  INSTITUTIONS  AND  DAY  SCHOOLS 

(COLONL^lL). 

Allany,  xo.  of  children. 

1.  English  Church  Kafir  Institution,  Graham's  Town  . .  . .       56 

Cape  Division, 

2.  Native  Institution,  Zonnobloem,  Cape  Town  •  •  •  •     102 

Goa 
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*  • 
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East  London, 

3.  English  Church,  St.  Luke's,  Newlands]^. . 

4.  Do.  Kwelgha    . .  . . 

Fort  Beaufort, 

5.  Native  Institution,  Heald  Town 

6.  Uweza  • .  • . 

7.  Nobandas 

Glen  Grey, 

8.  Mount  Arthur 

ITerschel. 

9.  Wesleyan  Native  Institution,  Bensorwalo 

10.  English  Church  Boarding  and  Day  School,  Dulcio's  Nek 

King   WiUiani*8  Town, 

11.  English  Cliurch,  St.  Matthews,  Keiskama  Iloek,  Bovs 

12.  Ditto  ditto  ditto  Girls 

13.  Bahula 

14.  Gxulu 

15.  Amatole  Basin     . . 

16.  Native  Training  Institution,  Peeltou.  Girls 

17.  Peelton,  Boys 

18.  United  Presbyterian  Mission,  Uniqwali  (Bo^'s) 

19.  Native  Training  Institution,  Umgwali  (Girls) 

Peddie, 

20.  Native  (Girls)  Training  InstitutiiMi,  D'Urbau 

Victoria   Jutuf. 

23.  Lovedalo  Seminary 

24.  Do.  Elementary  School 

25.  Do.  Female  Industrial  School 


146 
61 

319 
71 
45 


83 

94 
46 

88 
87 
21 
39 

149 
97 
80 

117 

10 

240 

102 

83 


Tt  is  to  bo  noted  that  the  foregoing  return  includes  only  Colonial  Industrial  Institutions 
and  the  Day  Schools  immedialehj  connectcnl  with  them. 

The  education  of  Katirs  in  many  l)ivi.«tious  of  the  Culony,  particularly  King  'William's 
Town  and  Peddie,  is  chielly  carried  on  through  the  ordinary  Mission  Day  Schools,  of  which 
a  Sui^idementary  List  is  given  brlow. 

X.  SUPPLEMENTAllY  LIST   OF  KAFIR  MISSION  DAY  SCHOOLS  (COLONIAL). 

Jufst  London, 


"Wesleyan  ^Mission    .  . 
Do.         Ncora 


Fort  heanfori. 


Wesleyan  Mission    .  . 

Ditto      Tinnis  Location 
English  Church  lionndary  Hill  . . 
Native  School,  Ad«4ai(le 

Ditto  Bliukwatcr 

Ditto  Don-iugton's 

Independent  Mission,  Msasenies,  Hill  side  . . 

Glen  Grey, 
"Wesleyan  Mission,  Agnes 


Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 


Zwartwater. . 

Bowden 

Macibinie     . . 

Msintsila 

Xonxe 

Bengu 

Mkapu.se 

Ndnnga 

Catwlu 


•  • 


Jlerachel, 


AVeslej-an  Mission,  Witt(.Mibcrgen 
Ditto  ]yiapoliseng . . 

Ditto  Ngwenyama 

Ditto  Mehlomakulu's 

Ditto  Manxebus  Kraal 

French  Mission,  Hohobeng 

English  Church;  Qibira 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


41 
34 


45 

47 
111 
31 
52 
01 
61 

88 
46 
54 
75 
120 
33 
77 
42 
68 
43 

52 
20 

41 
32 


APPENDIX  U. — ^KATIVE  SSDOATIOIT. 


King  WillutmU  7ben». 


Wesleyan  Misaion    .. 

.       65 

Ditto               Ngqokwobi  . . 

.       96 

Ditto                 Izelpni 

70 

Ditto                 Annshaw  Boys.  . 

.     123 

Ditto                   Do.       Girls 

.       39 

Ditto                 Peuleni 

.      120 

Ditto                 Idele 

.      171 

Ditto               Mutubeles    .. 

.       60 

Ditto                 Emdizeni      . . 

Ditto                Enmunbu     . . 

Ditto                Ingwenya     . . 
Ditto                Ealiiila 

'.       43 
.       30 

Ditto                 Ezincuka      .. 

,       26 

Ditto               Enmquaba   . . 

.       78 

Ditto                 Manella'a      .. 

Ditto                !N'hlaiikonio  ■ . 

Ditto                Amatole  Basin 

.       42 

Ditto                 Tyamko'a     .. 

.       42 

Ditto                 Mount  Coko 

.       93 

Ditto                 Taniachft       .. 

.       81 

Ditto                ]Juffalo  Ford 

.       36 

Ditto               Eintyolo 

Ditto               Equqiiala     .. 

'.       73 

Ditto                Tveni 

68 

Ditto               Erode 

.       40 

Ditto                 Izimbaba 

41 

Independent  Mission,  Brownleo'a  Station   . 

.        61 

Ditto               Ezinyoka 

.       35 

Ditto               Tafeni     .. 

.       36 

Ditto             Balassi    .. 

.       34 

Ditto               Inteikizeni 

.        20 

Ditto             Mgeslia  .. 

.       72 

Ditto             Harperton 

.       49 

Ditto             Olivedale 

.       65 

Ditto             NgudhliB  Kraal 
Ditto             Tshatsliu's 

.      102 

.       30 

Ditto               Isidenge . . 

.       42 

Ditto               DonnJngton 

.        60 

Ditto             GiUtown  /. 

.       54 

Free  Church  Mission,  Pirie 

.      191 

Ditto             Jafta's  LocaUon 

.       26 

Ditto             Muir       .. 

.       40 

Ditt<-               Blair  Helen 

Ditto               Knox 

'.       27 

Ditto             BumsliiU 

.      106 

Ditto              llankine  . . 

42 

Ditto             Tj-usha   .. 

48 

Ditto               Gxulu 

.       36 

Ditto             Falcon**. . 

.       43 

Ditto               Amatole  . . 

29 

Ditto               Ngtuneya 

Ditto               Del)e       .. 

'.       45 

Ditto               Kjikelana's 

47 

Ditto               Enmyameni 

.       50 

Ditto               Orumahaahi 

.        70 

Ditto             Macfarlane 

.       37 

Ditto               Kwezana 

Berlin  Mission,  Elembeni 

'.       37 

Ditto           Wartburg 

.      118 

Ditto            KobusiKiver  .. 

36 

Ditto            EmdJzene  (Toiae) 

.       33 

P«W.>. 

Weelejan  Mission,  Durban                            . .                  . .                  . .       46 

.        78 

Ditto              Kevk-tondale 

.        76 

Ditto             Erura 

74 

Ditto              Gcebula       . . 

41 

Ditto             Gwalana 

43 

Ditto            Ngwekasi    .. 

.       S3 

ooa 
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Feddie — continued. 

VV  esleyan  Mission 

,  Etytyaba     . . 

..       67 

Ditto 

Matiwane    . . 

49 

Ditto 

Etuwa 

..       37 

Ditto 

Cesira 

..       22 

Ditto 

Breakfast  Vloi 

..       30 

Ditto 

Kwa  Tuku  . . 

..       36 

Ditto 

Empekweni 

..       31 

Ditto 

Ef  ene 

English  Church,  Cwaru 

..       43 

Queenstoicn, 

Kafir  Mission 

• 
•   •                                  ••                                  ••                                  ■• 

..       60 

English  Church,  Indwe 

..       64 

Moravian  Mission 

,  Shiloh 

..      140 

Ditto 

Engoliui 

..       42 

Ditto 

New  Hope    . . 

..       41 

Wesleyan  Mission 

L     .  . 

..       71 

Ditto 

Zwartdooms 

..       30 

Ditto 

Tylden 

..       51 

Ditto 

Cewula 

Ditto 

BnllHoek    .. 

\  \       53 

Ditto 

Kamastone  . . 

..       49 

Ditto 

Matshoba 

..       31 

Ditto 

Zangokwe    . . 

..       27 

Ditto 

Didimana     . . 

..       39 

Ditto 

Zuurfontein . . 

Ditto 

Hukwa 

Victoria  East. 

W       24 

Free  Church  Mission,  Ely 

..       61 

Ditto 

Sheshegu 

..       81 

Ditto 

Aroxweni 

48 

Ditto 

Gaga 

..       67 

Ditto 

Kwezana  (Beaufort  Road) 

..       25 

Ditto 

Evergreen 

Wodehome, 

..       36 

Wesleyan  Mission 

,  Dordrecht    . . 

..       28 

Ditto 

Macubeni 

..       63 

Ditto 

Mhlanga 

..       69 

Ditto 

Taf  el  Kop    . . 

..       51 

Number  of  Schools 

128 

Number  of  Scholars    . . 

6,460 

Estimated  Annual  Expenditure     . . 

£4,662  10s. 

XI.  Ta^ixsKEi. — Native  Training  Institutions  and  Day  Schools. 


NO.  OF 

NO.  OF 

Fmgoland,                                    children 

CHILDREN 

1 .  Training  Institution,  Bljiihswood        65 

20.  Zingcayi's 

29 

2.  Butterworth 

182 

21.  Inipukani 

70 

3.  To!)gwane. . 

31 

22.   Umgagazi 

21 

4.  Kobodi      . ,         . .         . .    •     . 

51 

23.  Umgcwe    . . 

27 

5.  Veltman's 

139 

24.  Hanga 

6.  Cegeuwana 

62 

25.  Ngcongcolora 

!         31 

7.  Ihlobo 

63 

26.  Inculu  (Tola's  Location) . 

53 

8.  Nculu 

27.  Caba         

61 

9.  Gcume 

!         41 

28.  Ixilinxi      . . 

55 

10.  Impenduzi 

19 

29.  Hebehebe 

61 

1 1 .  Katangana's 

29 

30.  Twaku 

26 

12.  Tandatu's             

31.  Gudhle's  Location 

31 

13.  Unigomanzi 

31 

32.  Gonyama  . . 

30 

14.  Bulube's 

30 

33.  Qutsa 

• 

31 

15.  Itynira 

56 

34.  Dakana     . . 

32 

16.  Mpahleni's  Location 

23 

35.  Itsojana  (Zulu)    . . 

94 

1 7.  Tyekana's             

41 

36.  Kotana 

18.  Itanga 

34 

37.  Xolobe 

19 

19.  Zangwa 

46 

38.  Nqolosi     •• 

•         • 

32 
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HO.  OF 

fingohnd — coatinued.  chiujben 

39.  Matoleni'a  Location         . .  ...     56 

40.  Mtaesho  (John  Adam's  Location  36 
4L  Piot  Landu'a  Location    . .          . .         35 

42.  NqamakwG 

43.  Zokufa's  Kraal 29 

44.  Bongitole  (Songica's)      . .          . .  24 

45.  iwonifiila 

46.  Cunniiigiiam        . .          . .          , .  84 

47.  Faleni'a 33 

48.  Keva          40 

49.  Nqutu 66 

50.  SpringH     . . 

51.  Ceru-Bawa          37 

52.  Indakana 41 

53.  Izolo          43 

54.  Toboji ..  44 

55.  Mpeta'a 30 

56.  Magothla's          31 

57.  'Tsomo 161 

58.  Ncwana's 31 

59.  Dingeawayo's                   . ,          . .  35 

60.  Gqogqora 60 

61.  Ndondo'e 23 

62.  Intsito 26 

63.  Xomaheya            48 

64.  Tahagana'e           . .          . .          . .  32 

65.  Mtebabe 36 

66.  Jikezi        58 

67.  Xume        . .          . .          . ,          , .  38 

68.  Teojana 39 

69.  Mlondleni 35 

70.  Upper  Izolo          75 

71.  Cibala       63 

72.  Lower  Xolobe  (Andries'  Location)  39 

73.  Incieininde            . .          . .          , .  73 

74.  Mbulu  (Paterson) 

75.  Lutuli 

76.  Ujjper  Xolobe  (Umhle'a) 

77.  Esigrubudweui  (Jobe's)  . . 

78.  Mbasea's  . . 

Idufgtca  Reaerre. 

79.  Sipiko'e 

80.  Colose 

81.  Douglas 

82.  CandliBli 

83.  Baxter 

84.  Dale  

85.  The  Resideiicy     . . 

86.  Ngabaru 

87.  Nffcayi'a 

88.  Qoru  

89.  Gwadana 

90.  Sofike'a 

Gealekalattd 
01.  Kobonqaba 

92.  Leslie        

93.  Centuli 

94.  Nxaxo 

95.  Lower  Qolora 

96.  Zezani 

97.  Ingcutyana 
96.  Qwaninga 
99.  Shisini 

100.  Egwadu 

101.  Mehasana 

102.  Juiura 

103.  Weza        


104.  Nqabara   . . 
106.  Makwenfevana's 
106.  Philip  Damon's 


Xn.  Teubitla^id. — Ttmhtdand  Proper. 

.  Native  Inetitutioa  Boys,'  Umtata  ■  i 

.  Umtata,  Qirla'       S 

.  8.  Alban's . .  7 

.  Baziya         . .          . .          . .          , ,  i 

.  Tabase        i 

.  Clarkebury  Boys'  . .         . ,         . .  7 

.      Ditto,       Girls' 14 

.  Morley        . .          , ,          . ,          , ,  4 

.  Umqanduli , .          , .          , ,          . ,  5 

.  Emjanyana             . .          .,          ..  S 

.  Cwecweni    . .          . ,          . ,          , .  s 

.  Queque       , .          . .          , .          . .  ( 

.  NabUeyo     . .         . .         . .         . .  & 

.  lutshaba  Drift 3 

.  Xcebana                . .         , .         . .  i 
.  Ungwara  (John  King's    . . 

.  Tora            € 

.  Qokolwedi IC 

.  Kambe        . .         , ,         . .         , .  4 

.  Old  Morley 4 

.  Ubanga           . ,          , ,      , .          . ,  £ 

.  Ty\sini             4 


£migrant  TemhuJ<md, 


23.  'WodehouBe  Forests 

24.  Ngwaru       . . 

25.  Soiitbeyi-ille 

26.  Ematafeni  . . 

27.  Isikoba 

28.  Nqamata     . . 
^9.  Mapapu's    . . 


31.  Tshabisa 


32.  Xalanga 

33.  Upper  Tsomo 

34.  Papaea 

35.  St.  Mark's  . . 

36.  Hobita 

37.  Cmnama  (Cofinvaba) 

38.  Umsi 

39.  Sabelela      . . 

40.  Gcekelo'a  Location 

41.  Tonjeui  (Quamata) 

42.  Laluta 


GaiquALAin)  East. 

1.  Shawbury,  Girls'  Institution 

2.  Bogotwana 

3.  Qumbu 

4.  Lutumi         ..  

5.  Ncambele    . , 

6.  Kwa  Ntuli 

7.  Umjika 

8.  Paballong 

9.  Ehabisong. . 

10.  Mangoland 

11.  Koketad  (Independent  Mission). . 

12.  Parkie'a  Farm        

13.  Rietvley 

14.  Kokstad  English 

15.  Weldevrede 


17.  May's  I^ace 
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Griqualand  EaH — continued, 

18.  Ecapana  (Wesleyan) 

19.  Eng^ngini  . . 

20.  Osbom 

21.  UmBhatz     . . 

22.  Tenetyan     . . 

23.  Ulutateni    . . 

24.  Equngadlavu 

25.  Inulabeni    . . 

26.  Clydesdale  . . 

27.  Ncapani  (English  Church) 

28.  Umehlwana's 

29.  Banganyama's 

30.  Ebomviiii    . . 

31.  Umfulamuldo 

32.  Pemba 

33.  Kwagogela 

34.  Umlenyana's 

35.  Petrus  Masinyanas 

36.  Eusikeid 

37.  Vubukazi    . . 

38.  Emngano    . . 
89.  Sondaba's  (Fundweni) 

40.  Tinana 

41.  Ezincuka     . . 

42.  Bethesda     . . 

43.  Sidoi 

44.  Sondaba's   . . 
46.  Sondaba's  (Wesleyan) 


Pondoland. 

46.  Bimtingville,  Boys' 

47.  Ditto.        Girls' 

48.  Corane 

49.  Erode 

50.  Toleni 


NO.  OF 
CHILDREN 


46 
218 

49 
29 
41 
34 

130 
52 
32 
41 
40 
28 
42 

22 
26 
35 

23 
45 
28 
37 

48 

23 
29 


45 
56 

111 
56 


Xn.  BASUTOLAND. 
Tkaining  Institutions  and  Day  Schools. 


1, 
2. 
3. 


4. 
5. 

6. 

•» 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 


17. 
18. 
19. 
20. 


21. 
22. 


23. 
24. 


District  of  Lerihe, 

Leribo 

Thlotse  Heights     . . 

S.  Monica's 

District  of  Maseru, 

Thaba  Bosigo 

Masianokeng 

Hamakau's 

Masite 

Mori j  a,  Training  Institution 

Mori j a,  (Day  School) 

Koro  Koro  . . 

Maliele 

Mahlelebe  . . 

Muruthoane's 

8.  Michael's 

Eonia,  Girls' 

Eonia,  Boys' 

District  of  Mafeteng. 

Kolo 

Tayane 

Tliaba  Tsweu  (Mafa's) 

Thabana  Morena   . . 

District  of  Cornet  Spruit. 
Bethesda     . . 
Mekaling    , . 


NO.  OF 
CHCLDBEN 

26 
75 
15 


70 
39 
14 
26 
11 
144 
53 
15 
23 
40 
28 
37 
59 


83 
91 
35 


78 
15 


District  of  Quthing, 

Quthing,  Industrial  Institution  12  (appr.) 

Masitisi     . .         . .         . .         . .         100 


XIV.— THE  EETUENS  MAY  BE  THUS  SUMMARISED  :— 


Aborigines  Schools. 

Native  Training  Institutions  and  Day  Schools  (Colonial)    . . 
Kafir  Mission  Day  Schools  (Colonial) 

Native  Institutions  and  Schools  : — 

Transkoi 

Tembuland 

East  Griqualand. . 

Basutoland 


Total 


Number  of 
Schools. 

Number  of 
Childron. 

25 

2.321 

128 

6,460 

106 

4,151 

42 

2,162 

50 

2,250 

24 

1,083 

375 

18,427 
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XV.— GENERAL  BEMABES. 


(a.)    Local  Matiagement  of  Schools. 


The  development  of  Municipal  Government  among  the  natives  for  the  management  of 
local  aifairs  seems  to  be  a  chief  element  in  the  civilization  of  the  tribe,  as  a  whole  ;  and  on 
some  plan  of  Village  Management,  which  may  be  of  the  simplest  structure,  should  be  grafted 
the  local  direction  of  Native  Schools. 

XYI.  In  Fingoland,  for  instance,  I  should  advocate  a  central  School  Board,  consisting 
of  the  chief  Magistrate  and  Assistant  Magistrates,  Hesident  Missionaries,  and  the  principstl 
Headmen.  This  board  would  exercise  general  control  over  all  the  schools  in  the  territory, 
but  should  be  assisted  by  the  smaller  Village  Boards,  exercising  local  supervision  each  over 
its  own  schools,  subject  to  the  general  regulations  laid  down  by  the  Central  Board. 

XVII.  The  Village  Boards  might  consist  of  an  Assistant  Magistrate,  if  possible,  one  oif 
more  Besident  Missionaries,  and  the  Headmen  of  the  village. 

XVni.  The  Government  would  co-operate  with  the  Central  Board  in  apportioning  the 
Government  grants,  fixing  the  local  contributions,  and  appointing  teachers,  and  a  general 
school-rate  should  be  levied  for  the  purpose  of  paying  the  local  contributions  towards 
salaries,  the  erection  of  school  buildings  and  teacher's  houses,  and  the  internal  fittings  of 
schools,  and  for  other  bond  Jlde  school  purposes. 

XIX.  The  teachers  would  thus  hold  office  and  draw  their  salaries  from  the  Central 
Board  ;  the  village  managers  being  responsible  to  that  board,  exercising  local  supervision, 
maintaining  the  required  daily  attendance,  and  seeing  that  the  school  is  regularly  kept,  a&d 
that  the  regulations  of  the  Government  and  Central  Board  are  faithfully  observed. 

XX.  The  Government  Inspeetor  would  act  in  concert  with  the  Central  Board ;  but  it 
should  be  competent  to  the  members  of  that  board  to  visit  and  inspect  all  schools,  or  to 
appoint  qualified  persons  to  act  in  their  behalf. 

XXI.  The  same  system  might  be  introduced  into  Tembuland,  and  ultimately  into  East 
Ghnqualand  ;  but,  to  avoid  tribal  difficulties,  separate  boards  might  be  required  for  portions 
of  that  territory. 

XXn.  I  would  not  at  present  invest  the  Central  Board  \fith  powers  of  enforcing 
attendance  at  school ;  but  the  payment  of  a  school-rate  levied  on  each  hut  or  each  family 
(whether  the  children  attended  school  or  not)  would  lead  the  people  to  seek  some  return  for 
their  money,  and  pave  the  way  for  an  obligatory  measure  at  some  future  time. 

XXni.  The  schools  should  bo  so  graded  that  the  best  of  those  scholars  who  passed 
successfully  through  the  village  school  should  be  selected  annually  for  promotion  to  the 
Central  Boarding  and  Trade  Schools,  which  should  be  so  arranged  as  to  afford*  facilities  for 
training  teachers  (male  and  female),  for  teaching  trades  to  the  boys,  and  domestic  industries 
to  the  girls. 

XXIV.  The  Education  Department  should  assist  in  the  erection  of  training  schools, 
workshops,  outfit  of  tools  and  materials,  as  well  as  in  paying  the  salaries  of  superintendents, 
school  teachers,  trade  teachers,  and  the  part  maintenance  of  the  boarders  under  training* 

XXV.  The  co-operation  of  the  natives  in  managing  their  own  schools  is,  in  my  opinion, 
the  truest  way  to  ultimate  success  and  to  remedy  that  fickleness  and  versatility  which  are 
unfavourable  characteristics  of  the  native,  and  are  in  striking  contrast  to  the  persistent 
industry  and  enduring  perseverance  of  the  European, 


GENERAL  BEMABKS. 


/"bj    The    Study    of    Kafir. 


The  acquisition  of  a  knowledge  of  the  Kafir  language  by  those  who  are  likely  to  be 
appointed  to  magisterial  or  other  ofBlces  in  the  Native  Territories,  would  be  most  effectually 
secured  by  the  Government  offering  to  pay  for  the  services  of  a  teacher  of  native  languages 
in  any  public  school  on  the  frontier,  where  a  class  was  formed  with  the  consent  of  the  school 
managers,  and  was  attended  regularly  by  a  fair  number  of  the  senior  pupils. 

LANGHAM  DALE, 
Superintendent  General  of  Education. 
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APPENDIX    I. 


MISCELLANEOUS    PAPERS. 


Reports  by  Chief  Magistrates  on  First  Draft  of  Penal  Code.* 

I. 

Office  of  the  Chief  Magistrate  of  Transikei, 

May  22nd,  1882. 
The  Secretary  Native  Laws  and  Customs  Commission,  Cape  Town. 

Sir, — I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  17th  ultimo 
written  at  the  direction  of  the  President  of  the  Native  Laws  and  Customs  Commission, 
enclosing  a  copy  of  the  draft  Trauskeian  Penal  Code,  and  requesting  that  I  would  furnish 
the  Commission  with  my  confidential  report  on  the  same,  and  esj^ocially  as  to  its  suitability 
to  the  Territories  to  which  it  is  intended  to  apph'. 

I  have  carefully  read  the  Code,  and  up  to  Chapter  XXI  (Jurisdiction  and  Procedure  of 
Courts)  there  is  nothing  but  what  in  my  numble  opinion  is  clear  and  judicious,  and  what 
will  be  of  the  greatest  assistance  to  the  officers  of  the  Government  serving  in  these  Districts. 

I  will  only  remark  that  Section  116  seems  somewhat  loosely  worded,  and  will  be  liable 
to  various  interpretations.  I  would  suggest  that  the  Section  remain,  but  a  clause  be  added, 
stating  that  the  custom  of  **  amaqweta  "  or  white  boys  be  not  allowed,  nor  the  indecencies 
and  debasing  customs  attending  the  Intonjane.  These  have  not  been  permitted  in  this 
District  since  my  arrival  here  in  1878.  There  was  some  opposition  at  the  time,  but  now  the 
majority  of  the  natives,  certainly  all  those  whose  opinion  we  ought  to  value,  state  that  they 
are  glad  that  these  customs  are  done  away  with,  as  they  see  now  how  productive  of  evil 
they  are. 

Clause  116  should,  I  consider,  state  that  no  one  improperly  dressed  should  be  allowed 
on  any  public  road,  shop,  office,  or  mission  station. 

The  most  important  changes  are  proposed  in  Chap.  XXI,  viz.:  *^  Jurisdiction  and  Pro- 
**  cedure  in  Criminal  Cases." 

It  is  here  proposed  to  revoke  the  Protlamation  of  His  Excellency  the  Governor  No.  110 
of  September  loth,  1879,  and  to  substitute  these  new  Regidations  in  its  place.  This  to  my 
mind  should  not  })e  done  without  very  grave  consideration. 

The  principal  changes  are  the  holding  of  Circuit  Courts  in  these  Territories  ;  the  sub- 
stitution of  a  Judge  for  the  Chief  Magistrates  to  whom  cases  sluiuld  be  sent  for  review,  and 
the  limitation  of  the  powers  of  the  Resident  Magistrates. 

There  are  cases  in  which  it  may  be  right  and  wise  to  hold  Circuit  Courts  in  these 
Territories  for  the  trial  of  any  grave  offences,  instead  of  taking  tlio  offenders  to  the  Circuit 
Courts  as  held  in  the  Colony,  but  I  think  that  it  would  be  very  imadvisable  to  determine 
that  all  cases  should  be  tried  before  the  Circuit  Court,  which  I  presume  would  be  held  once 
in  6  months  as  in  the  Colony. 

Piisoners  committed  for  tibial  would  at  times  have  to  wait  6  months  before  they  were 
tried,  thus  incurring  great  expense.  M 

In  dealing  with  natives,  certainly  in  their  present  condition,  it  is  a  matter  of  great 
importance  that  all  offenders  bo  promptly  dealt  with,  and  that  the  punishment  should  follow 
the  offence  as  speedily  as  possible.  This  would  not  be  possible  under  the  proposed  regula- 
tions. 

In  also  forwarding  all  cases  for  review  to  a  Judge  of  the  Eastern  Districts  Court,  con- 
siderable delay  would  arise  owing  to  the  distance,  and  very  probably  many  c^ses  would  be 
referred  back  for  further  evidence  or  information.  It  is  also  nei^essary  that  the  officer  who 
might  review  cases  should  have  some  considerable  local  knowledge  and  should  understand 
the  character  of  the  natives.  No  doubt  a  Judge  would  from  his  tf^^hnical  education  and 
training  be  better  fitted  to  understand  any  legal  points  that  might  be  raise<l,  or  to  detect  any 
error  in  the  pnjceedings,  but  I  think  more  than  that  is  wanted.  Tlie  natives  have  always 
been  accustomed  to  see  tlieir  Chief  invented  with  full  legal  powers,  and  to  have  any  real 
influence  over  them  this  must  continue  to  be  the  case ;  and  were  the  pr()posals  of  the  Com- 
mission carried  out,  both  the  Magistrates,  and  the  Chief  Magistrates  more  particularly, 
would  be  deprived  of  all  influence,  and  be  perfect  ncmentities  in  the  land,  and  I  think  this 
is  hardly  advisable,  at  present  certainly.  Officers  placed  in  grave  responsible  positions  over 
natives,  must  be  able  to  exercise  power  ;  if  they  abuse  it,  then  replace  them  by  others. 

It  seems  to  me  a  very  important  matter  to  simplify  as  much  as  possible  the  admini^a- 
tion  of  law  to  natives,  and  to  bring  them  and  their  lawgiver  into  close  contact,  without  the 
intervention  of  Agents,  Attorneys,  Barristers,  &(\,  who  so  confuse  the  case  to  the 
unsophisti(iated  native  mind,  that  all  sense  of  justice  is  c^>mpl(3tely  lost. 

If  I  might  be  permitted  to,  I  would  again  propose  a  system  which  I  have  more  than 
once  brought  to  the  notice  of  the  Government,  viz.:  That  in  all  seiious  cases  the  Magistrate 

*  Tho  commeutH  uf  !the  Chief  MagiHtratos  <^Pply  to  the  numbered  Seetious  of  the  fint  Draft  of  the 
Penal  Code»  which  differ  from  those  of  the  code  ua  finally  adopted. 
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should  take  a  preliminary  examination,  and  forward  the  proceedings  to  the  Chief  Magis- 
trate, who  should  appoint  a  day  for  the  trial  of  the  case,  and  that  he  should  convene  a  Ccnut 
consisting  of  himseli  as  President,  and  two  other  Magistrates  of  the  District  as  Members, 
the  Magistrate  who  took  the  preliminary  examination  being  Crown  Prosecutor.  That  if  the 
sentence  is  more  than  12  months'  imprisonment,  then  the  proceedings  can  be  sent  to  a  Judge 
for  review  or  appeal. 

This  woula  secure  prompt  dealing  with  cases,  and  at  the  same  time  invest  the  executive 
officers  with  such  power  that  their  in£ience  would  be  maintained  amongst  the  natives.  At 
these  Courts  a  jury  of  respectable  Europeans  and  natives  should  be  impannelled. 

The  above  plan  was  carried  out  by  me  in  East  Ghriqualand,  and  in  this  Territoxy,  until 
the  publication  of  the  Proclamation  of  Sept.,  1879,  and  it  worked  admirably,  and  &r  better 
than  the  present  S3rstem. 

The  changes  proposed  by  you  in  the  Chapter  before  mentioned  would  be  assimilating 
the  laws  of  the  Colony  as  far  as  they  relate  to  the  native  residents  there,  to  the  natives  cS 
this  District,  and  however  imperfect  the  state  of  these  Territories  may  be,  I  think  that  it  is 
generally  admitted  that  the  natives  are  in  far  better  order,  and  in  a  more  satisfactory  and 
prog^ressive  state  than  in  the  Colony,  where  our  dealing  with  the  natives  has  not  been  a 
success.  It  can  hardly  be  wise  to  introduce  a  system  into  these  Districts  that  has  so  failed 
in  the  Colony,  where  it  is  well  known  that  very  many  cases  are  decided  by  the  natives  them- 
selves, rather  than  face  the  expensive  uncertainties  of  Colonial  Law,  surrounded  as  it  is  by 
difficult  and  perplexing  technicalities. 

In  making  the  above  remarks,  I  am  sure  that  I  need  not  state  that  I  am  actuated  solely 
by  an  earnest  desire  to  advance  and  secure  the  good  government  and  well  being  of  the 
inliabitants  of  these  Territories,  although  I  might  natujrally  be  expected  to  express  some 
surprise  at  seeing  such  sweeping  changes  proposed  as  the  taking  away  and  transferring 
to  other  hands  the  principal  and  most  anxious  parts  of  our  duties  as  Chief  Magistrates,  and 
this  for  no  assigned  reason,  or,  as  far  as  I  am  aware,  that  any  complaint  has  b^n  made  that 
these  duties  have  been  unjustly  and  improperly  performed. 

I  have  the  honour  to  be, 

Sir, 
Your  obedient  Servant, 

Matt.  Bltth. 
Chief  Magistrate,  TranskeL 


n. 

Office  of  the  Chief  Magistrate  of  Tembuland, 

Umtata,  7th  June,  1882. 
The  Secretary  Native  Laws  and  Customs  Commission, 

Cape  Town. 

Sir, — In  compliance  with  the  instructions  contained  in  your  letter  of  the  17th  April  last, 
I  have  the  honour  to  state  that  I  have  carefully  read  over  *'  Draft  Transkeian  Penal  Code  " 
therewith  forwarded.  I  consider  the  Code  well  adapted  for  the  requirements  of  these 
Territories,  but  submit  herewith  a  few  notes  and  observations. 

I  observe  no  mention  is  made  of  St.  John's  Eiver  Territory,  which  I  have  been  advised 
will  shortlv  be  annexed  to  the  Colony. 

Trusting  that  the  arduous  labours  of  the  Commission  are  now  nearly  terminated, 

I  have  the  honour  to  be^ 

Sir, 
Your  obedient  Servant, 

H.  0.  Elliot, 

C.  M.,  Tembuland. 


Notes  on  "  lyrafl  Transkeian  Penal  Code "  as  requested  by  the  Secretary  Native  Laws  and 

Customs  Commission  m  his  letter  dated  Cape  Town^  17 th  April  last. 

Clause  No,  6. — Decisions  of  Chiefs  entitled  to  exercise  judicial  powers  by  covenant 
(when  such  decisions  are  not  appealed  against)  might  be  enforced  by  order  of  the  Magistrate 
ot  the  District  in  which  the  ease  was  tried  or  offence  committed. 

Clause  66.— According  to  Kafir  law  and  custom  in  all  tribes,  if  a  thief  is  foimd  in  the 
act  of  stealing  cattle  at  night  and  refuses  to  surrender  when  called  upon  to  do  so,  he  is  a 
Wolf,  and  may  be  treated  as  such,  i.e.^  any  amount  of  force  may  be  used  for  the  purpose  of 
securing  him.  Natives  will  never  see  the  justice  of  not  being  allowed  to  **  stnke  or  do 
bodily  harm  "  to  a  thief  who  will  not  surrender.  Tf  attempt  to  do  bodily  harm  to,  or  forcibly 
resist  night  thieves  could  be  prevented  by  law,  stealing  would  greatly  increase.  Natives  are 
deterred  from  stock  stealing  at  night  far  more  from  fear  of  being  fired  upon  than  punishment 
by  law.  In  disturbed  times  or  when  much  stealing  is  going  on,  it  is  a  common  practice  for 
the  owners  of  stock  to  sleep  in  their  kraals  with  fire  arms  and  assegais. 
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Clauiss  108  and  109.— ^It  is  upon  very  rare  occasions  that  Magistrates  witness  an  affray, 
and  yet  tbey  are  of  too  frequent  occurrence.  I  think  it  desirable  that  all  well  dispose4 
persons  should  have  power  to  prevent  or  stop  an  affray,  otherwise  Headn^en,  l^eads  of  kraals, 
etc.,  could  not  reasonably  be  neld  responsible  for  affrays  committed  in  their  sections  or 
kraals* 

Clause  112. — ^In  cases  of  '^ repeated  offence"  power  to  extend  fine  as  well  as  tero^  of 
imprisonment  might  be  provided  lor. 

Clause  121. — ^Ihis  clause  is  understood  to  permit  unlicensed  persons  to  practise  medicine 
in  these  Territories.  It  is  important  that  this  should  be  the  case.  In  the  Territory  of 
Tembuland  there  is  only  one  Kesident  Surgeon  (whose  charges  are  in  many  instances  beyond 
the  means  of  those  who  would  like  to  employ  him).  To  place  medical  aid  within  the  reach 
of  all  residing  in  this  Territory  would  necessitate  the  appointment  of  at  least  twenty  Besident 
Surgeons.  Many  natives  have  a  knowledge  of  indigenous  herbs,  possessing  most  valuable 
curative  properties.  Syphilis  (even  in  its  worst  stages),  tape  worm,  and  many  other 
diseases,  are  cured  by  native  remedies.  The  bite  of  venomous  snakes  is  almost  invariably 
cured  when  treated  by  native  doctors.  To  prevent  native  doctors  from  practising  in  the  use 
of  herbs,  or  charging  for  services  rendered,  would  lead  to  loss  of  life  and  suffering,  and  be, 
I  consider,  an  injustice  to  the  inhabitants  of  these  Territories. 

Clause  163. — ^I  consider  age  of  child  might  be  extended.  A  child  of  3,  4,  or  even  older 
years,  might  perish  if  abandoned  away  from  habitations. 

Clause  186. — This  section  deals  oviy  with  the  spoor  of  eattle.  The  term  spoor  is  applied 
to  the  trace  of  anything  lost  or  stolen.  I  once  had  a  case  of  a  spoor  of  a  tub  submitted  to 
me  (on  appeal),  and  many  cases  of  spoor  of  shop  breakers  have  come  before  me. 

Clause  260. — ^Allowance  to  Assessors  might  be  provided  for.  In  many  cases  Assessors 
may  have  to  be  called  from  a  distance  to  assess  the  loss  or  damage  sustained  by  or  to  some^ 
thing  that  cannot  be  produced. 

General  Semarks. 

Where  offences  are  not  provided  for  or  defined,  I  think  it  should  be  competent  for  the 
Judge  or  Magistrate  before  whom  it  is  brought  to  deal  with  it  either  by  Golonial  or  Native 
law,  as  may  seem  to  him  most  suitable. 

I  think  it  would  be  injudicious  to  make  punishment  imperative  (upon  natives)  for 
compounding  thefts.  It  is  the  custom  amongst  natives  when  a  tneft  has  been  committed,  for 
the  injured  person  to  demand  from  the  offender  the  amount  of  compensation  usually 
awarded  iji  such  cases,  and  if  paid  the  matter  is  considered  settled.  This  course  saves  Court 
expenses.  I  presume  it  is  important  that  laws  framed  for  the  government  of  native  races 
should  be  suitable  to  the  condition  and  understanding  of  the  people  (so  far  as  it  is  compatible 
with  justice  and  humanity)  and  workable  with  as  little  friction  or  irritation  as  possible.  The 
natives  are  at  present  so  suspicious  that  even  a  little  misunderstanding  might  mrow  masses 
of  them  into  rebellion. 

The  freest  ri^ht  of  appeal  in  every  case  should  be  given,  and  at  no,  or  very  trifling,  cost. 
Great  caution  wul  have  to  be  used  in  introducing  anyming  that  would  have  the  appearance 
of  breaking  down  old  laws  and  established  customs.  A  free  right  of  appeal  is  always 
accorded  by  native  law  to  the  highest  acknowledged  power  in  the  country,  at  no  cost  to  the 
appellant.  I  do  not  think  natives  will  appreciate  the  right  or  advantage  of  appealing  to  a 
tribunal  or  person  unknown  to  them  and  before  whom  (from  poverty  or  ignorance]  they 
cannot  appear  to  plead  their  own  version  of  the  case.  (To  tell  a  native  that  he  has  the  right 
of  appeal  to  the  ''Court  of  Appeal  of  the  Cape  of  Good  Hope''  would  seem  to  him  a 
mockery.)  If  natives  do  not  consider  the  laws  framed  for  their  government  just  and 
suitable  to  their  condition,  there  is  the  fear  that  they  wiU  take  all  their  cases  to  the  Chiefs 
and  Headmen,  which  will  be  a  very  serious  retrograde  move. 

A  number  of  law  afi^nts  have  lately  enrolled  in  these  Territories,  some  of  whom  would 
be  no  disgrace  to  a  legal  ^wn,  but  there  are  others  who  practise  their  calling  (I  cannot  call 
it  profession)  in  a  most  objectionable  manner,  keeping  touts  at  all  the  Courts  in  the  Territory 
in  which  they  are  practising,  who  usually  succeed  in  inducing  one  or  other  party  to  a  suit  to 
employ  their  m^ers.  The  class  to  which  I  refer  have  become  an  obstruction  and  a  public 
nuisance,  and  the  amounts  that  some  of  them  obtain  for  supposed  services  are  surprising. 

Witnesses,  I  fear,  are  frequently  suborned. 

H.  G.  Elliot, 

Chief  Magistrate,  Tembuland. 
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in. 

Of&co  of  the  Chief  Magistrate  of  East  Griqualand,  Jill^»  IttS. 
Jxo.  Noble,  Eflq.,  Secretar}'  to  Native  Laws  and  Customs  OommisRion,  Cape  Tcmn, 

Sir, — E-oferring  to  yo\ir  letter  of  1 7th  April  last,  I  have  to  express  my  regret  tfiat 
a(;ciclentally,  and  owing  to  a  press  of  work,  I  have  not,  as  requested,  hitherto  furnished  the 
Native  Ijaws  and  Customs  Cimimission  with  a  report  on  the  Draft  Transkeian  Penal  Code, 
as  requested  hy  you.  T  fear  that  it  may  be  now  too  late  for  the  few  suggestions  I  have  to 
make  being  of  use,  but  as  I  understand  the  Commission  has  not  concludtHl  its  labors,  I 
have  the  honor  to  forward  a  few  remarks  on  details  in  the  Code,  which  may  possibly  be 
serviceabh*, 

I  have  the  honor  to  be, 
Sir, 
Your  obedient  Servant, 

C.  A.  WATEEMEYER, 
Acting  Chief  Magistrate,  East  Gnqualand. 

The  Penal  Code  submitted  for  my  report  is  well  suited  for  this  Territory,  with  the 
following  alterations  and  additions,  which  I  beg  to  suggest : — 

Section 

12.  Chapter  II. — I  am  of  opinion  that  flogging  has  a  brutalizing  effect  more  often 

than  a  dotorrent  one,  and  should  be  resorted  to  only  in  ver}"-  bad  cases,  and  I  think 
that  the  infliction  of  lashes  should  not  exceed  36  in  number  at  any  one  time. 
102.  Chapter  VII.— 1.  *' Three  or  more"  persons  appear  to  me  a  safer  number  to 

quote  than  **  five  or  more." 

2.  Any  person  resisting  the  execution  of  any  law,  or  legal  process  should  be 
made  punishable  under  this  section. 
108.  This  section  would  then  read  *' three  or  more"  instead  of  "  five  or  more." 

114.  Chapter  VIII. — The  punishment  allowed  here  is  excessive,  and  should,  I  think, 
not  exceed  £  10  or  three  months.  Doubtful  characters  sometimes  go  preaching  among 
the  heathen  liere,  and  I  do  not  consider  that  the  law  should  be  very  stringent  in 
case  their  views,  and  possibly  threats,  meet  with  resentment.  Perhaps  it  woidd 
be  well  to  add  to  section  words  to  this  effect :  **  Provided  it  be  no  fault  of  such 
preacher,  teacher,  or  person  officiating,  that  such  disturbance  took  place." 

115.  Could  not  the  use  of  foul  and  abusive  language  in  public  streets  be  made 
punishable  under  tliis  section. 

117.  Chapter  VIII. — Allowance  should  be  made  for  the  Native  mode  of  burial,  and 

what  we  might  tenu  neglect  shoidd  not  boar  the  same  punishment  as  disinterment  or 
indignity  to  human  remains. 

139.  Chapter  IX. — Here  again  Native  temperament  and  habit  should  be  allowed  for. 

Great  excitement  and  bereavement  is  generally  the  cause  of  attempt  at  suicide,  and 
the  individual  is  most  likely  a  temporary  insane.  The  term  of  imprisonment  allowed 
is  exc^easive.  One  or  two  months  with  the  alternaUve  of  a  proportionate  fine  would 
be  sufficient. 

152  and  153.  Uuder  the  age  of  jmberty,  sliould  be  inserted,  instead  of  under  12  years. 
It  is  difficult  to  arrive  at  age,  and  some  develop  faster  than  others. 

155  and  156.  I  think  that  these  sections  go  too  far.  It  may  be  necessary  from  the  point 
of  view  of  se(jtions  of  the  Natives  to  legislate  for  tliis,  but  in  a  mixed  community  it 
is  too  inquisitorial  at  least  the  words  ** whether  she  be  or  not"  in  155,  and 
**  whether  "  '*  or  not "  in  156  should  be  omitted. 

159.  -  To  end  of  paragraph  should  be  added  "  or  any  two  of  these  punishments 

combined." 

160.  This  clause  as  it  stands  cannot,  I  fear,  be  made  generally  applicable  here,  as 
I  am  informed  that  according  to  their  customs,  Basutos  marry  \nves,  or  even  half- 
sisters,  and  sons  their  father's  young  wives.  The  Commission's  attention  has  no 
doubt  alruady  been  called  to  this. 

186.  Cliapter  X. — In  East  Griqualand  the  Spoor  law  can  be  made  to  apply  only  to 

Native  Locations.  Owing  to  tlio  nimierous  farms,  public  roads  and  outspans,  and  the 
law  cannot  be  justly  applied  to  the  whole  territory.  Except  in  Districts  where  none  but 
Natives  live,  tliis  law  cannot  work  well,  and  even  in  Native  Locations  great  care 
must  be  exercise<l  that  no  frauds  such  as  sham  spoors  are  pei-petrated. 

195.  Cliapter  XII. — The  fine  or  imprisonment  provided  for  in  this  section  is  too  low. 

I  woidd  suggest  that  it  bo  not  exceeding  £10  or  3  months.  # 

241.  Under  section  flogging  shoidd  not  be  inflicted  until  after  a  second  escape,  or 

attempted  escape. 

259.  This  section  will  have  to  be  modified.     It  might  read  **  the  several  pleadings, 

and  X)roceedings  of  the  said  Courts  shall  be  in  the  English  language,  which  shall  be 
interpreted  into  su(;h  language  as  is  best  understood  by  prisoners  not  understanding 
English."  In  Kokstad,  for  instance,  the  proportion  of  English  and  Duteh  speaking 
prisoners  is  very  large,  and  the  interpreting  into  Kafir  in  ^  cases  would  answer  no 
useful  purpose,  as  Kaflirs  are  seldom  present  when  not  actually  concerned. 
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260,  In  line  two,  instead  of  "  any  member  of,"  I  would  insert  "  two  or  more." 

In  connection  with  Chapter  IX,  120,  there  should  be  a  clause  giving  Magis- 
trates power  to  send  lunatics  to  Asylums  in  the  Colony  when  troublesome,  as  there 
is  no  means  of  keeping  them  decently  in  the  Transkeian  Territories. 


REPLIES    TO    CIRCULAR    No.     I.* 
By  T.  R.  Merriman,  Resident  Magistrate,  Butterworth, 


LAWS. 

1.  "With  the  mixed  tribes  of  the  Idutywa  Reserve— Qcalekas,  Hlambes,  (Jaikas, 
Tembus,  and  Fingoes,  as  Resident  Magistrate  from  December,  1877,  to  June,  1880, 
and  with  Fingoes  as  Resident  Magistrate  of  Butterworth  from  June,  1880,  to  the 
present  time. 

2.  The  law  is  traditional  and  oral.  It  is  governed  by  precedents.  Should  any 
striking  innovation  be  introduced,  the  chief  and  his  counsellors  would  make  it 
known.     The  chief  is  the  fountain  head  of  all  law. 

3.  The  old  men  of  the  tribe  are  the  depositories  of  the  law,  none  of  which  is  com- 
mitted to  writing. 

4.  The  only  offence  known  to  Native  law  is  assault,  whether  it  terminates  in  a 
slight  injury  or  in  death.  By  all  assaults  the  Chief  is  held  to  be  damag^  in  the  person 
of  his  vassal,  and  the  £ne  is  payable  to  him  and  not  to  the  injured  person.  Rape  is, 
however,  an  exception,  as  the  head  of  the  house  to  which  the  violated  woman  belongs 
is  entitled  to  compensation  in  respect  of  the  deterioration  of  her  marriageable  value 
(if  unmarried),  and  of  the  invasion  of  the  husband's  conjugal  rights  if  the  woman  be 
a  wife.  If  a  fine  be  levied  for  the  offence  the  cause  of  action  becomes  extinct.  No 
one  has  a  right  to  compound  the  offence  of  assault  when  the  chief  is  the  aggrieved 
party. 

CRIMINAL. 

7.  None  but  those  created  by  Colonial  legislation. 

8.  Death  for  murder  or  conniving  at  murder.  Imprisonment  for  crimes  against 
property  and  ordinary  assaults.  Flogging  for  second  or  subsequent  convictions  at 
uie  discretion  of  the  Court.  I  think  that  the  use  of  the  lash  should  be  restricted 
as  much  as  possible,  as  a  reckless  or  indiscriminate  application  tends  to  flog  up  a 
criminal  population.     It  is  however  a  useful  deterrent  to  hold  in  reserve. 

9.  The  only  native  tribunal  is  the  Chief  and  his  counsellors. 

1 1 .  Hearing  evidence  is  allowed  by  Native  law.     The  evidence  of  informers,  accom- 

X)lices,  accused,  children,  wives  and  women  is  taken  quantum  vdUat,  The  statement 
of  the  accused  is  evidence  as  far  as  it  is  corroborated  aliunde, 

IC.  I  know  of  no  native  statute  of  limitation. 

17.  I  know  of  no  Colonial  law  relating  to  natives  that  can  be  regarded  as  wholly 
salutary.  Restrictions  as  to  passes  and  the  removal  of  cattle  are  valuable,  but  the 
natives  resent  the  scanty  legislation  that  has  been  accorded  them,  as  too  restrictive 
in  its  tendency  and  too  imsympathetic. 

18.  I  think  a  general  law  judiciously  codified  would  be  of  great  and  lasting 
benefit. 

19.  The  Court  of  the  Resident  Magistrate  in  each  District  should  be  the  tribunal 
before  which  all  oases  but  those  of  the  e^ravest  nature  should  be  heard.  No  Magis^ 
trate  should  bo  allowed  to  pass  sentence  for  more  than  two  years'  imprisonment,  with 
or  without  hard  labour,  or  for  a  fine  exceeding  £50  with  an  alternative,  or  to  impose 
lashes  exceeding  36  in  number. 

I  do  not  thmk  trial  by  jury  practicable  at  present. 

21.  Unless  a  Circuit  Court  can  sit  in  extra  Colonial  territories  twice  at  the  least  in 
each  year,  I  think  accused  persons  would  often  suffer  hardships  from  prolonged 
detention  whilst  awaiting  trial. 

22.  No  chief  or  headman  ought  in  my  opinion  to  be  invested  with  even  the  shadow 
of  judicial  authority.  The  administration  of  justice,  whether  civil  or  criminal,  should 
remain  wholly  with  the  Magistrates. 

23.  In  the  present  state  of  the  native  races,  I  consider  that  the  system  of  collective 
responsibility  is  advantageous. 

24.  I  think  the  responsibility  of  a  lost  spoor  should  be  maintained  and  the  penalty 
exacted  from  the  defaulting  kraal  or  location.  My  reason  for  this  departure  from 
the  principles  of  civilized  jurisprudence  is  that  the  native  community  as  at  present 
constituted  has  vast  opportuidty  for  concealing  the  illicit  transport  of  stolen  stock. 


*  Boceived  too  late  for  insertion  in  Appendix  0. 
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The  system  as  it  at  present  exists  makes  them  won4orfully  alert,  not  only  in  tracking 
their  missing  stock,  but  refusing  to  harbour  travelling  cattle  in  any  locality  where 
the  spoor  cannot  be  readily  handed  over  to  a  neighbour  for  further  investigation. 
Unauthenticated  travellers  are  thus  submitted  to  a  rigid  scrutiny  and  careful  super- 
vision, which  they  would  escape  if  the  relaxation  of  the  law  relieved  the  squatter  of 
his  responsibility. 

25.  It  is  still  in  force. 

26.  When  a  fine  is  imposed,  the  head  of  the  kraal  is  responsible  if  the  spoor  be 
traced  to  him,  if  it  be  lost  in  the  location  the  headman  is  liable  and  has  to  levy  it 
from  his  people.  Care  is  taken  by  the  Magistrate  that  the  distribution  of  the  fine  is 
as  even  as  possible. 

27.  No. 

28.  Intonjane  is  unnecessary  and  should  be  made  penal.  Circumcision  in  itself 
should  be  allowed,  but  uU  immoral  license  connected  with  the  rite  should  be  restricted 
by  severe  penalties. 

29.  A  (iriminal  Code  is  in  my  opinion  highly  desirable.  The  native  mind  is 
awakening  to  the  divergence  of  criminal  from  civil  causes  of  action. 

30.  The  criminal  code  should  bo  even  in  it49  operation  and  apply  alike  to  Europeans 
and  to  Natives  with  the  exception  of  the  proWsions  of  the  spoor  law  which  should 
not  affect  Europeans  unless  corroborative  evidence  directly  implicating  them  be 
adduced.    I  make  this  exception : — 

(i.)  Owing  to  the  difference  in  the  habits  of  life  of  the  two  classes ; 
(ii.)  Because  the  spoor  law  is  to  the  native  no  innovation  but  only  the  contin- 
uance of  a  principle  dear  to  his  traditional  jurisprudence;  whereas  to 
the  Eurox)eans  it  would  be  a  startling  intrusion  of  a  new  idea,  all  the  more 
irksome  and  distasteful  became  the  opportunities  of  relief  from  its  x)ro- 
visions  would  be  greatly,  if  not  wholly,  in  favour  of  the  native ;  and  in 
the  event  of  a  territorial  conviction  the  European  would  be  a  helpless  and 
bewildered  victim  by  the  side  of  men  who  at  any  rate  have  been  Dom  and 
brought  u^)  in  the  traditions  of  the  law  thus  administered. 


CIVIL. 

31.  None  that  I  know  of. 

32.  (i).  All  contracts  are  governed  by  the  evidence  as  to  the  consensus  of  opinion  of 

the  contracting  x)arties  at  the  time  of  the  contract,  subject  to  any  subse- 
quent mutual  modification. 

(ii).  All  pledges  are  in  the  nature  of  liens,  and  require  the  transfer  of  the  thing 
pledged ;  if  the  pignum  bo  live  stock  the  pledgee  is  entitled  to  the  usufruct 
of  it  and  its  progeny,  but  he  is  not  entitled  to  sell  or  otherwise  dispose  of 
it :  ho  may,  nowever,  sell  for  his  own  benefit  the  wool  of  any  sheep  held 
by  him  in  pledge,  but  in  case  of  death  the  skins  and  carcass  of  any  such 
pignum  must  bo  accounted  for  io  the  pledger. 

(iii).  In  coses  of  suretyship  the  creditor  may  distrain  ui)on  the  surety  without 
excussing  the  principal  as  the  surety  is  co-principal  debtor. 

(iv).  Donations  are  i^ennissable  with  the  knowledge  and  consent  of  that  portion 
of  the  family  interested  in  the  donor's  property,  but  can  not  be  made  in 
secret. 

33.  All  real  property  is  vested  in  the  Chief,  but  the  usufruct  may  pass  from  father 
to  son  without  alienating  the  Chiefs  vested  rights. 

Personal  property  is  domestic. 

34.  Civil  obligations  arise  from  crimes  against  property  and  reputation  and  from 
negligence.  These  would  arise  from  rape,  theft,  adultery,  seduction,  broach  of 
contract,  slander,  fraud,  and  the  like. 

35.  By  native  law  civil  disputes  are  settled  after  personal  and  pubHc  investigation 
by  the  Chief  and  his  counsellors. 

36.  By  seizure  of  the  debtors'  property  or  in  default  of  such  property  by  distraint 
upon  his  relatives. 

37.  There  can  be  no  insolvency  until  the  debtor's  family  has  paid  to  its  uttermost, 
and  even  then  it  is  not  released  from  its  liability. 

38  and  39.  I  think  the  only  practicable  civil  code  could  and  should  be  made  with  as  much 
elasticity  of  detail  as  possible.  The  tribal  laws  differ  in  many  minor  points  that 
often  involve  grave  complications.  This  is  more  especially  the  case  in  dowTy  and 
inheritance  cases.  Matters  of  contract,  pledge,  and  tlio  like  follow  tho  rules  of 
common  sense  if  not  indeed  of  civilized  coumion  law.  Dowry  and  inheritance  ques- 
tions all  hinge  on  the  accepted  relationship  of  the  social  v^ue  of  the  sexes.  This, 
such  as  it  is,  cannot  in  my  opinion  at  present  be  disturbed ;  whatever  it  may  be,  it  is 
too  deeply  rooted  to  be  excavated  by  an  Act  of  Parliament  or  a  Declaration  of  Bights. 
Oases  arising  on  these  issues  shoiddi  I  think,  be  he^  and  decided  by  the  Magia- 
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trato  of  tho  District,  wlio  should  be  assisted  by  not  less  than  three  native  amid  euria 
(open  to  challenge).  The  law  should  be  that  of  the  defendant's  tribe,  but  it 
should  bo  lawful  for  either  party  to  the  suit  to  allege  and  prove  that  the  other  by 
himself  or  his  parents  waived  tho  provisions  of  any  tribal  law  either  tacitly  or  by 
express  declaration,  whether  at  the  time  or  after  the  making  of  the  contract  under 
question. 

T.  E.  MEERIMAN 


Reply  by  Rev.  G.  Viehe,  Rhenish  Mission  Society,  Damaraland. 

Omaruru,  10th  May,  1882* 
The  Secretary  Native  Laws  Commission,  Capo  Town. 

Sir, — I  have  the  honour  to  acknowledge  receipt  of  your  favour  of  the  13th  Tanuaryi 
1882,  and  tho  accompanying  series  of  quostiona  prepared  and  issued  by  the  Commission 
on  Native  Laws  and  Uustoms,  ajipointed  by  the  Cape  Government. 

In  compliance  with  your  request  to  furnish  to  tho  Conmiission  some  information  on 
those  important  subjects,  I  have  selected  some  of  the  questions  under  B,  the  most  of  the 
others  appearing  to  refer  to  cii'cumstances  and  connections  between  the  Cape  (Jovemment 
and  Natives  which  do  not  exist  in  Damaraland. 

Hoping  that  the  few  accompanying  notes  may  prove  of  some  use  to  the  Commission^ 
I  have,  &c., 

G.  VIEHB. 


Marriage, 


1.  In  Damaraland  the  practice  of  polygamy  amongst  the  heathen  natives  appeam 
to  have  slightly  lessened  since  and  where  the  mission  labours  have  gained  imi)ortant 
influence. 

2.  See  1. 

3.  Our  Ehenish  Missionary  Society  do  not  principally  object  to  the  admittance  of 
polygamists  into  membership  of  the  Chun^h.  Nevertheless,  in  Damaraland  no 
polygamist  has  ever  become  a  member  of  our  Church. 

Before  the  admittance  to  the  preparatory  instructions  every  polygamist  dismisses 
his  wives  except  one.  This  practice  has  been  adopted  on  all  our  stations  in  this 
country,  the  natives  themselves  appearing  to  feel  that  polygamy  can  not  coincide 
with  Christianity.  It  can,  however,  not  be  denied  that  by  this  practice  many 
Damaras  are  prevented  from  entering  into  the  Church. 

4.  See  3. 

5.  Both  those  questions  must  be  answered  in  the  negative. 

6.  In  Damaraland  tlio  cattle  which  a  man  is  to  give  to  liis  father-in-law  cannot  be 
considered  as  a  price  for  the  wife.  This  appears  to  follow  from  the  fact  that  the 
number  of  these  cattle  is  in  all  cases  tho  same,  and  is  so  small  that  the  expenses  ot 
the  father  of  the  woman  may  in  the  most  cases  exceed  the  value  of  the  cattle  which 
he  received  from  his  son-in-law. 

7.  In  matrimonial  projects  tho  consent  of  the  woman  is  generally  not  regarded  as 
essential  to  a  proposed  union,  but  tho  feelings  of  tho  woman  are,  in  many  cases  at 
least,  consulted  by  her  father  or  guardian. 

8.  Compulsory  marriages  are  not  seldom  concluded  in  opposition  to  the  wishes  of 
the  woman,  1)ut  in  many,  and  perhaps  in  the  most  casen,  the  man  desists  from  the 
woman  if  hIio  in  spite  of  chastening  and  severe  treatment  continues  in  her  refusal. 

D.  Hut-building  and  the  necessary  domestic  work  is  chiefly  the  task  of  the  Damara 

women.  Whereas  mostly  all  tlio  labour  coimected  with  the  cattle,  as,  vreU-digging^ 
fence-making,  pastui-ing,  slaughtering,  &c.,  &c.,  as  well  as  hunting,  is  performed  by 
tlie  man.  Since  by  tlio  endeavours  of  missionaries  some  Damaras  liave  been  inducea 
to  do  some  agi'icultural  labour  on  the  few  places  suitable  for  it,  the  man  does  most 
of  tho  respective  hard  works,  the  woman  those  which  are  less  hard. 

10.  The  Damani  woman  is  considered  little  more  than  the  servant  of  her  husband. 

1 1 .  Damara  laws  fix  no  limits  to  the  number  of  wives  which  a  man  may  marry. 

12.  In  many  cases  aged  men  marry  very  yoimg  women. 

13.  TTio  husband  only  enjoys  the  legal  right  of  divorce,  and  he  also  appears  not  to 
make  use  of  this  right  very  often. 

1().  The  father  has  no  right  upon  his  daughter  after  having  disposed  of  her  to  a 

man.  But  a  woman,  dissatistied  with  her  husband,  sometimes  leaves  him  and  returns 
to  her  parents.  In  such  a  case  tho  luisl)and  will  in  an  amicable  manner  try  to 
persuade  lier  tt)  return  to  him,  and  her  father  generally  assists  him  in  ^ese 
endeavours.  If  tho  woman  constantly  declines  to  comply  with  their  wishes,  the 
father  generally  disposes  of  her  to  another  man,  and  the  first  husband  is  then  entitled 
to  claim  the  cattle  which  her  father  would  receive  from  the  new  son-in-law. 
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Inheritance. 

Although  the  questions  about  Inheritance  appear  to  refer  to  circumstances  different 
£rom  those  in  Damaraland,  I  may  add  a  few  remarks  whidi,  I  hope,  will  be  welcome  to  the 
Commission: — 

(a).  Women  are,  to  some  degree  at  least,  looked  upon  as  belonging  to  the  property  of 
their  husbands.  For  this  reason  the  heir  of  the  property  also  inherits  the  wiv«  of  the 
deceased.  He  is  entitled  to  marry  them,  or  to  treat  them  as  belonging  to  his  household 
and  thus  support  them,  or  to  dispose  of  them  to  other  men. 

(*).  The  Damaras  are  subdivided  into  a  number  of  **  Omaanda  "  (sing,  eanda),  which 
resemble  in  some  respects  the  castes.  Property  belonging  to  members  of  one  eanda  must 
always  be  retained  m  that  eanda.  Children  always  belong  to  the  eanda  of  their  mothers. 
From  this  it  follows  that  neither  his  wives  or  his  children  are  entitled  to  inherit  the 
property  of  a  man. 

(c).  As  a  rule  the  children  of  the  man's  sister  succeed  to  his  property,  that  is  to  say 
they  should  be  grandchildren  of  the  mother  of  the  deceased  by  her  oldest  daughter. 

(rf).  A  man  may  dispose  of  some  articles  of  his  property  before  his  death,  but  by  no 
means  of  aU  his  property.  ^        ^     . 

{e\  Since  of  late  the  Damaras  yield  perceptibly  to  the  influence  of  their  Missionaries 
and  other  Europeans  in  respect  to  the  rights  of  inheritance.  They  begin  to  look  upon  their 
own  children  as  their  natural  successors,  and  to  see  that  even  their  widows  should  enjoy 
more  rights  and  independence  than  they  did  formerly. 

G.  VIEHE. 

Omaruru,  10th  May,  1882. 


NATIVE  HOSPITAL,  KING  WILLIAM'S  TOWN. 

The  Grey  Hospital,  King  William's  Town,  for  Natives  and  Europeans  was  established 
in  1856  by  His  Excellency  Sir  George  Grey,  K.C.B.,  was  built  out  of  the  Parliamentary 
Grant  for  Native  purposes,  and  placed  under  the  superintendence  of  Dr.  J.  P.  Fitzgerald, 
formerly  of  New  Zealand. 

In  1856  the  Province  of  British  Kaffraria  was  entirely  destitute  of  Hospital  accommo- 
dation for  either  Europeans  or  Natives,  and  there  was  no  Civil  Practitioner  within  eighty 
miles  of  King  William's  Town.  Independently  of  this  state  of  things  there  wa«  a  large 
Native  population  amongst  whom  a  number  of  Native  Doctors  were  practising,  and 
over  whom  they  exercised  a  very  extensive  influence ;  for  they  taught  the  people  that 
sickness  was  the  result  of  witchcraft,  and  that  they  alone  were  able  to  cure  the  sick  persons ; 
the  people  implicitly  believed  in  their  power,  and  whenever  any  person  was  inflicted  with 
sickness,  the  Witch  doctor  was  sent  for  to  smell  out  the  individual  who  bewitched  the  patient. 
This  procedure  generally  ended  in  the  torture  by  fire  or  stinging  ants  and  the  death  of  the 
person  accused  in  addition  to  his  being  stripped  of  all  his  cattle  and  property. 

The  sick  people,  whether  suffering  from  fevers  or  dysentery,  or  labouring  under 
inflanmiation  of  the  lungs,  had  cow  dung  applied  over  the  parts  affected,  while  the  doctor 
professed  by  virtue  of  his  power  combined  with  suction,  to  extract  the  poisoned  matter  from 
the  interior  of  the  body.  Sometimes  the  doctor  exultingly  exhibited  a  lizard,  a  piece  of 
stick  or  a  stone  (which  ho  had  concealed  about  him)  as  the  successful  result  of  this  operation. 
Some  however  from  amongst  this  body  of  doctors  treated  disease  by  the  exhibition  or  use  of 
such  medicinal  herbs  as  experience  pointed  out  to  be  good,  but  as  to  the  true  nature  of 
disease  and  its  treatment  they  were  in  ignorance. 

From  amongst  this  body  of  Doctors  false  prophets  frequently  arose  inciting  the  people 
to  war.  Every  Kaffir  war  had  its  **  witch  doctor  "  who  professed  to  bo  able  to  bewitch  the 
enemy  and  to  impart  strength  to  the  Kaffirs  to  overcome  the  Europeans. 

A  Doctor  is  supposed  to  bo  called  to  the  profession  by  a  suj>ematural  agency.  Some- 
times during  a  sickness  ho  acquires,  or  fancies  lio  does,  a  knowledge  of  the  medicinal 
properties  of  some  plant  which  he  informs  his  friends  have  been  communicated  to  him  by 
the  spirits.  The  Doctors  of  the  Tribe  are  consulted,  and  if  it  is  decided  that  he  has  a  call  he 
goes  mto  solitude  into  his  hut  for  a  limited  period,  during  which  he  holds  little  if  any  inter- 
course with  the  material  world,  being  devoted  to  the  supposed  acquisition  of  knowledge  from 
the  spirits. 

At  the  end  of  his  term  of  seclusion  the  Doctors  again  assemble.  The  candidate  for 
admission  as  amember  of  the  healing  art  is  then  duly  examined,  and  if  considered  qualified, 
the  herb  or  plant  the  properties  of  which  are  said  to  have  been  revealed  to  him  is  then  cut 
up,  boiled  in  water,  and  T)oured  over  tlie  head  of  the  aspirant  to  medical  fame. 

This  ceremony  is  calipd  *'  Ukupehlelewa  "  ♦  and  is  performed  by  the  principal  Doctor, 
who  gets  a  fee  from  the  candidate  if  he  is  admitted.  This  ceremony  duly  declares  him  to 
the  people  as  a  fit  and  proper  person  to  exercise  the  art  and  science  of  either  medicine, 


« t< 


Ukapehlelowa  **  this  word  is  applied  to  another  heathen  ceremony,  viz.,  the  cleansing  of  a  new  bom  diild. 
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smelling  out,  or  both  combinod.     A  cow  or  bullock  is  theu  alaughtorod  in  order  that  the 
Doctors  may  partake  of  it. 

Should  the  candidate  not  be  considered  qualified,  he  is  sent  back  for  further  instruction, 
and  after  a  given  time  a  fresh  examination  is  held. 

This  body  of  Doctors  in  their  uncivilised  state  believe  that  disease  is  caused  by  witch- 
craft, and  consequently  lend  themselves  oftentimes  to  the  destruction  of  human  life. 

The  state  of  the  sick  in  the  hands  of  the  ignorant  imeducated  practitioners  of  the 
country  was  such  as  to  call  forth  tlie  best  efforts  of  the  Government  in  their  behalf,  to  put 
an  end  to  the  trifling  with  human  life. 

Since  the  establisliment  of  the  Hospital  a  favourable  feeling  towards  the  medical 
profession  has  been  created,  and  some  of  the  prejudices  and  obstacles  removed. 

In  1860-61,  when  smaU-pox  appeared,  the  Fingo  doctors  opposed  the  system  of 
vaccination  which  the  Government  desired  should  be  carried  out  in  this  Province, 
inducing  the  people  to  reject  its  protective  influence,  and  to  rely  on  them  for  immunity  from 
the  disease.  To  efPect  this  object  they  stuck  forked  wooden  i)egs  in  the  groimd  before  the 
kraals ;  but  the  small -pox  visited  those  three  locations,  and  swept  the  people  away,  including 
many  doctors.  The  Kaffirs,  who  eagerly  availed  themselves  of  the  benefits  offered,  escaped 
the  disease.  The  Fingoes  got  so  frightened  at  last  that  those  at  the  Izeli  made  application 
to  be  removed  into  Hospital  under  our  care ;  although  while  under  the  influence  of  the 
^yitch.  doctors  they  would  not  willingly  receive  the  visits  of  Dr.  Egan,  and  some  Fingoes 
came  one  day  from  Debe  Neck  and  offered  a  cow  or  a  sovereign  to  be  vaccinated.  Wo 
established  the  sj'stem  of  leaving  deposits,  either  in  money  or  ornaments,  amongst  the 
natives,  to  ensurrj  their  return  on  the  8th  day ;  and  we  found  that  they  fully  appreciated  our 
object  and  readily  fell  in  with  it.  Our  efforts  were  unceasing  to  stay  the  progress  of  the 
disease  by  the  spreiwl  of  vaccination,  at  the  same  time  that  we  afforded  as  much  relief  as  we 
could  to  those  affected  with  the  disease,  and  I  am  happy  in  being  able  to  state  that  only 
seven  very  mild  and  modified  cases  occurred  amongst  the  European  population,  without  any 
deaths.     The  few  cases  which  occurred  after  vaccination  were  of  a  remarkably  mild  form. 

Tne  natives  now  crowd  in  hundreds  for  medical  relief,  coming  for  that  purpose  from 
distant  parts  of  Kaffirland  beyond  the  limits  of  our  Territories,  and  fortunately  a  number  of 
cases  have  been  so  successfully  treated  that  their  confidence  in  us  htvs  been  increased  in  a 
most  remarkable  manner.  Indeed  I  doubt  if  any  experiment  could  be  attended  with  greater 
success  than  that  which  has  followed  our  attempts  to  induce  the  Kaffirs  to  have 
recourse  to  us  for  medical  assistance. 

From  the  1st  January  to  the  31st  December,  1880,  there  .were  five  hundred  and  sixty- 
eight  cases  (indoor),  and  four  thousand  and  sixty-nine  dispensary  cases  treated  at  this 
hospital.  Of  the  568  indoor  cases,  337  were  natives  and  231  Europeans.  We  had  30 
deaths,  20  natives  and  10  Europeans.  Of  the  number  of  outdoor  native  or  dispensary 
patients,  1,779  were  males,  2,290  females.  Of  the  number  of  indoor  patients,  401  were 
males,  167  females.  The  daily  average  of  patients  in  hospital  during  the  y(jar  amounted  to 
67,  of  which  number  49  were  males  and  18  females.  The  number  cured  amounted  to  318, 
of  which  226  were  males  and  92  females.  The  number  relieved  amounted  t:)  147,  of  which 
100  were  males  and  47  females;  but  a  good  number  under  the  heading  of  those  relieved 
were  cured,  but  left  before  it  could  bo  accurately  said  that  they  were  cured.  The  number  not 
relieved  amounted  to  seven,  of  which  six  were  males  and  one  female.  The  average  stay  in 
hospital  of  those  discharged  were:  males,  51  days,  females  44 J,  and  the  average  stay  of 
those  who  died  were:  males,  7 J,  females  16/o.  Many  were  admitted  in  the  last  stages  of 
the  disease.  The  cost  of  each  patient,  exclusive  of  establishments,  amounted  to  two 
shillings  and  seven  pence  three-farthings  per  diem. 

To  perpetuate  so  good  a  work  amongst  the  native  tribes,  I  have  every  confidence  that  the 
Government  and  Parliament  of  this  Colony  will  try  the  experiment  of  having  a  coui)lo  of 
natives  educated  as  surgeons,  and  appoint  them  as  District  Surgeons  with  some  of  the 
magistrates,  with  permission  to  practi(.^e  amongst  their  people.  The  Rev.  Dr.  Stewart,  of 
Lovedale,  has  promised  his  co-operation  in  tliis  good  work,  by  selecting  a  couple  of  steady 
native  youths  sufficiently  educated  for  the  purpose. 

Dr.  Egan  continues  to  give  me  most  valuable  aid  in  operations  and  consultations,  and  in 
whatever  way  he  (;an,  and  I  am  mucli  indebted  to  him  for  many  years  of  kindly  co-operation 
in  our  profession  for  the  benefit  of  the  sick. 

Dr.  Peters.  R.N.,  also  for  many  years  helped  in  this  good  work  when  he  was  attached 
to  this  Hospital ;  and  I  wish  to  show  by  this  public  acknowhidgment  that  I  am  not  unmind- 
ful of  their  sorvic^es  and  of  the  time  when  we  worked  t<igether  in  laying  the  foundations  of 
this  most  useful  institution,  in  which  we  all  feel  an  interest. 

J.  P.  FITZGERALD,  M.D.,  M.R.C.S.,  Eng., 

Sui)erintendent  of  Native  Hospital. 


Ill 
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The  Pondomise  Tribe. 

Office  of  tho  Secretary  for  Native  Affairs, 

Gape  Town,  23rd  November,  1881. 

J.  Noble,  Esc^.,  Secretary  to  the  Commission  on  Native  Laws,  &c. 

Sir, — I  am  directed  to  transmit  herewith,  for  information  and  use  of  the  Commission 
on  Native  Laws  and  CiLstoms,  an  Historical  Sketch  of  the  Pondomise  Tribe  in  East  Ghriqua- 
land,  prepared  by  F.  P.  Glad\nn,  Esq.,  late  Resident  Magistrat^^,  Nqamakwe,  in  territory  of 
the  Transkei. 

I  have  the  honour  to  bo,  Sir, 

Your  obedient  Servant, 

J.  ROSE  INNES, 
Under  Secretary  for  Native  Affairs. 


HisrouiCAL    Sketch   of   the  Pondomise  Tribe   as  taken  from   **Vete,"  tho   son  of 

Umziziba,  by  Mr.  F.  P.  Glad^nn. 

As  far  Tiack  as  I  have  lieard  of  our  history,  it  dates  back  as  far  as  the  time  when  our 
ancestors  lived  at  the  Dedesi,  which  is  nefir  to  where  "  Langalibalele  "  crossed  tho  **  Quatk- 
lamhay^^  at  a  river  (jailed  the  Dodesi.  There  wore  then  six  chiefs  living  there.  Tho  name  of 
our  Chief  was  Maiaugana.  Tho  term  Amara pondomise  was  applied  to  us  by  the  Halas. 
Four  of  the  Chiefs  living  at  the  1  )od(»si  were  Togii  the  ancestor  of  what  are  now  calle<l  the 
GK?alekas,  Hala  the  ancestor  of  what  are  now  called  the  AbatemT)u,  and  Malangana  and 
Rudulu,  the  fathers  of  tlie  Amampondomise.  The  Amampcmdo  separated  from  us  before 
this  time,  and  crossed  the  Umzimvubu  (St.  John's),  lower  down  than  we  did. 

Tlie  Amampondcmiise  went  U)  the  sources  of  that  river. 

Malangana  ha<l  one  Avife,  he  had  no  children  when  he  came  to  the  Umzimvubu.  After 
he  had  been  there  some  time  a  son  was  bom,  and  he  was  called  **Njanye,"  he  was  an  only 
child. 

After  the  death  of  *' Malangana"  and  during  the  time  of  "Njanye"  Togu  and 
**Hala"  emip^ated  still  further  Scmth,  but  "Njanye"  remained  at  tho  Umzimvubu. 

**Hala"  first  settled  at  *' Bencuti,"  Shawbury,  and  Togu  at  '^Ncolora."  As  tho 
people  increased  the  girls  of  our  house  were  married  to  them  (Chiefs  of  other  houses)  and 
became  mothers  of  the  Chiefs. 

Our  first  three  chiefs  had 'no  more  than  one  wife.  The  first  that  married  more  than  one 
wife  was  **  Ntose,"  he  had  three  wives,  and  by  them  he  had  three  sons,  namely,  Cwera, 
Mpinga,  and  Ncwini,  and  from  these  came  three  clans,  which  still  bear  their  names. 

Ntose  died  of  sickness  at  the  Rode :  at  his  death  Cwera  was  considered  the  great 
Chief.  Ncwini  married  many  ^dves  and  iiuTeased  very  much,  and  had  kraals  at  the 
Umzimvubu,  Kinira,  Tini,  Tsitsa,  and  Umtata,  and  died  at  Lotana. 

Mpinga  married  wives  and  increased,  but  not  so  much  as  Ncwini. 

At  this  time  the  Pondos  were  living  beyond  the  **  Umzimvubu  "  and  were  not  many. 
These  Chit^fs  aU  died  a  natural  death. 

Ncwini  died  at  Lotana  having  three  sons,  viz.,  Nxotwe,  Dosini,  and  Cira.  Cira  tho 
youngest  chief  became  the  most  popidar ;  he  was  tlie  son  of  a  Bushwcmian,  whom  Ncwini 
made  his  wife.     No  dowry  (ikazi)  was  given  for  her  as  the  15ushm(»n  did  not  demand  it. 

Cira  then  became  Chief  and  lived  at  Ijotana  near  to  Shawbury.  He  liad  one  wife  and 
had  a  son  and  only  child  by  her,  whose  name  was  1  .nite.  Cira  died  of  natural  causes,  and 
was  very  young  when  he  died,  and  was  succeeded  by  his  only  son  Umt(»,  who  also  lived  at 
the  **  Lotana.'*  There  he  married  cme  wife  and  had  four  sons  by  her,  namely,  Sabe,  who 
was  the  heir,  Gqubusha,  Rancjolo,  and  Mhaga,  and  also  died  at  **  I^)tana." 

**  Sabe  '*  became  CJiief  hinX  married  one  wife,  and  had  by  her  one  son  named  Qeugebo 
Sabe  died  at  Lotana,  leaving  his  son  Qeugebe  to  succeed  him,  and  he  also  died  at  the 
Lotana. 

AVhen  Majola  the  heir  succeeded  his  father  Qeugebe  he  removed  to  the  Umzimvubu  to 
live  at  the  kraals  of  his  fore-fathers,  tliere  he  died,  and  was  buried  in  the  river  L^mzimvubu, 
and  is  one  of  the  Hya  Chiefs  who  were  buried  in  water.  B<.'fore  the  death  of  Qeugebe  ho 
had  one  son  named  Ngwanya  who  removed  to  the  Tina,  died  there,  and  was  buried  in  that 
river,  leaving  Lis  son  Pahlo  to  succ'cod  him,  who  also  died  and  was  })uried  in  the  Tina, 
lea\'ing  his  son  Sontlo  1(^  the  Chief tainshij),  who  also  died  and  was  buried  in  the  same  way 
as  his  father  and  ju'edecossors. 

Mgabisa,  who  was  second  son  to  Pahlo,  succeeded  him  and  took  charge  of  the  children. 
When  Mgcambi  was  a  young  man.  Mgabisa,  his  guardian,  rook  liis  cattle  and  removed  to 
his  side  of  the  Tsitsa  (where  Mabasa  now  is)  and  had  a  great  many  people,  as  ho  had  been 
he  ruler. 
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Mgcambi  remained  at  Qanqii  and  1  )egan  a  war ;  every  army  that  lie  sent  out  against 
Mgabisa  was  defeated,  and  i^eople  wore  killed.  ResLo,  a  relative  of  the  Giief,  begged 
l)eaco  for  him.  After  this  defeat  four  men  were  sent  by  night,  and  they  went  secretly  to 
Mgabisa's  hut,  stabbed  him  with  their  assegais  and  took  back  Mgcambi's  cattle.  lie  then 
became  ruler  and  died  very  young. 

The  Amangxabane  chin  fought  among  themselves,  and  they  were  at  that  time  living  at 
Ngwenyama.  Bodi  the  elder  was  defeated,  and  sought  heli)  from  the  Chief  Mgcambi,  who 
went  out  against  the  yoimger  with  Ncokazi  and  defeated  him.     lie  escaped  to  the  Halas. 

The  Chief  Mg(»ambi  was  killed  by  the  Amangxabane  under  Ncokazi,  by  an  assegai 
wound  during  the  fight,  and  was  buried  at  Ncambela. 

The  Amangxabane  were  confiscated  {i<w)  by  the  Chief  *' Valelo,"  a  yoimg  brother  who 
took  charge  of  the  late  chiefs  families.  He  reared  Umyeki,  the  heir  apparent,  he  obtained 
the  wives,  three  wives  for  him  and  then  Valelo  confiscated  (sto)  Umyeki,  because  as  he 
alleged  he  had  killed  his  father  ''  Mgalisa,"  and  was  told  to  go  to  Pondoland  to  Faku, 
whose  mother  was  one  of  Umyeki's  ancestors. 

The  tribe  refused  to  allow  him  to  go,  fought  with  Velelo,  and  drove  him  off  to  Pondo- 
land. He  was  then  attacked  by  the  Mfecane,  diiven  off  and  killed  by  NotyantsU  at  the 
N([adu.     Then  Diko  his  son  went  to  Pondoland. 


THE  WAES. 

The  Amantuzela  came  from  Natal  to  fight,  but  were  defeated  with  great  slaughter. 
Then  Makinane  came,  and  afterwards  the  Amabaca  came  wiih  their  families  and  stock  and 
attacked  us.  We  fought  against  them.  They  found  the  tribe  severed  by  the  internecine  war 
of  Velelo  and  Umyeki,  and  therefore  weak,  they  drove  us  before  them.  The  first  battle  was 
at  Bencuti ;  we  fought  ^nth  them  some  days ;  they  were  encamped  there  and  continued  to 
attack  until  the  third  day,  when  we  retreated  and  crossed  the  Tsitsa  at  many  drifts,  one 
party  of  our  army  the  Amangxabane  clan  crossed  near  the  waterfall,  and  the  other  sections  at 
drifts  higher  up,  for  since  they  had  crossed  a  freshet  came  down  and  they  crossed  with 
difficulty.  Two  men  of  the  Amagqulusha  were  dro^^^led.  We  then  retreated  to  Umdumbo, 
the  Bacas  followed  us,  and  encamped  near  us  at  the  Nqadu  Forests.  I  was  sent  with  four 
others  to  Gubencuka  Cliief  of  the  **Ama  Ilala,"  they  had  previously  been  assistetl  by 
**  Ngcambi."  *  *  *  *  Now  we  went  to  give  a  War  Cry  to  the  Halas.  Gubencuka  collected 
his  anny  for  three  days,  he  and  his  army  went  out  and  crossed  at  the  Entshaba  drift.  The 
Pondomise  came  up  and  met  them  near  Mbedashes  tree,  and  made  a  combined  attack  on  the 
Bacas.  The  main  body  was  repulsed  by  **  Ngubencuka."  but  the  Pondomise,  Amagcina, 
and  the  Amaqwati  were  driven  back.  This  partial  defeat  was  not  immediately  followed  \ip , 
and  the  Bacas  went  on  to  the  **  Elukalweni-twenyanga,"  and  there  attacked  the  Halas,  killed 
some  of  them,  and  then  encamped  at  the  Gqutyini.  This  was  winter  time.  In  spring  anotlier 
combined  attack  was  made  on  them  by  the  Pondomise,  Halas,  Amagcina.  and  Gcnlekas.  The 
Bacas  were  surrounded,  and  by  daylight  the  attack  commenced,  and  they  could  not  mako 
much  resistance,  and  were  massacred  and  scattered,  their  cattle  were  seized,  and  their  wives 
and  children  were  madt^  captives  of  war.  They  then  escaped  into  Pondoland  and  served 
Faku.  Their  Chiefs  **Madikana,"  *'Matomela,"  M(iukubeni  and  Yatshile,  mother  of 
Madikana,  were  killed,  she,  because  it  was  supposed  she  had  encouraged  the  ** Bacas"  in 
the  war.  Wo  (the  Pondomise)  were  then  attacked  by  a  Baca  Chief  *'  Golizulu"  (seen  by 
women).  He  came  from  the  north  and  \\'e  killed  him  near  Mount  Belle.  He  came  from  the 
north  to  attack  **  Umyeki,"  who  was  at  that  time  living  near  *'Cumgoe."  The  Pondomise 
turned  out  nine  clans  tlio  great  house  and  Amangxabane,  the  second  division  Amagquhusha 
and  the  Aiuarudidu.  The  Bacas  were  repulsed,  retreated,  and  were  followed  up  from  Beleto 
Tsitsa,  and  were  routed,  and  those  who  remained  escaped  into  the  forest  near  the  residency 
(Tsolo),  we  took  all  their  cattle  and  some  of  their  wives  were  captured,  and  to  this  diiy  their 
offspring  is  amongst  us. 

*'  Nonzaba,"  anothnr  Baca  Chief  from  the  north,  was  going  to  attack  us.  He  was  seen 
by  some  people  who  had  gone  to  hunt,  at  that  time  Valelo  was  living  at  iha  Umhlakulo,  so 
Nonzaba  and  his  army  nuide  for  them  and  ate  (f.<j.,  captured  stock) ;  Valelo  wlio  had  sore 
eyes  at  the  time,  went  into  some  indonga  to  ccmceal  himself,  but  a  Pondomise  woman  told 
where  he  was  concealed  and  the  Bacas  killed  him.  (The  Pondomise  were  at  this  time  in  two 
divisions.)     We  were  living  at  ?  and  heard  the  war-cry.    The  Ama velelo  followed  the 

Bacas  towards  the  Embuto  fiats.  We  had  there  turned  out  and  c-ut  off  their  retreat,  they 
(;ame  on  and  we  attacked  them  from  the  front  and  Valelo  from  behind.  They  were  aU 
killed  but  tlu*ee  men.  They  had  left  their  fanulies  and  stock  and  had  come  out  on  a 
marauding  expedition. 

Then  **  Tshaka  "  came.  He  came  to  the  Pondos  first  and  plundered  their  cattle  and 
drove  them  to  the  *'Umgazi."  **Faku"  sent  the  war-cry  to  Umyeki  who  was  at  the 
Umdumbi,  and  he  was  asked  to  send  t lie  war-cry  to  Gubencuka,  he  sent  **Sotuka"  and 
the  son  of  Uilikwana,  with  word  to  th<»  English  and  to  the  Gcalekas.  The  English  and  the 
Gcalekas  came,  but  when  they  arrived  they  found  that  *'  Tshaka  "  had  g(me  home,  but  that 
another  trib(»  under  Matiwana  had  come  from  the  north  and  passc'd  down  the  Xabane  and 
Kalani,  and  had  disx)ei-sed  the  **  Ama-Ciwati  "  and  oaten  their  cattle.  They  did  not  fight 
tho  English  when  they  hoard  tho  reports  of  the  guns.     Tho  AuiangwauLa  womvn  (tiio  tribo 
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under  Matiwann)  shouted  '*  Yingaleya,  vajokoni  noho  val  wa  ngczulu."  (They  are  but  dogs, 
drive  thorn  though  tliey  fight  by  thunder) ;  thoy  thought  the  report  of  the  guns  was  thunder. 
The  English  army  mar(;h(jd  by  niglit  ami  attacked  by  daylight.  The  Aniangwana  made  no 
stand,  but  fled  and  went  into  the  bushes.  Thi*  reports  of  the  guns  were  very  dreadful, 
none  of  the  native*  allies  foiight,  tlie^y  just  looked  on  in  astonishment.  Tlie  re^^rt  of  the 
cannon  was  fearful,  it  was  directed  into  the  bush;  women  and  children  screamed,  and  cattle 
bellowed,  and  all  canio  out  of  the  forest  towards  where  the  army  was,  and  were  captured 
(sic)  that  time  four  elephant  tusks  to  the  English,  and  tliey  accompanied  him  to  his  country 
over  the  Umgazi,  and  tho  station  of  l^almerton  was  formed  under  Mr.  Shepstone.  Dike 
and  Ncapa^'i  went  under  Faku,  and  Faku  said  I  want  to  get  cattle,  so  he  sent  out  his  army 
first  to  the  Amangxabanu  and  plundered  them,  tlien  to  Umyeki,  next  he  attacked  the  Halas, 
and  sent  them  to  the  Hewu  imdor  Umtivana  (the  Chief).  They  (the  Pondos)  were  the  people 
that  scattered  the  (jountry,  the  Mfooane  did  not  do  niueli.  They  also  ate  up  the  Gcalekas. 
Then  there  were  Faku,  I)iko,  and  Nc'iij)ayi. 

Tlie  Pondomiso  under  Umyeki  thtMi  went  to  the  Pode ;  they  removed  because  they  were 
in  danger  of  being  eaten.     We  repulsed  Faku*s  army,  and  they  could  eat  our  cattle. 

They  becamo  Mfccane  marau<l(n's,  and  we  left  them  through  that.  After  we  left  we 
heard  that  Faku  and  Ncapayi  had  (juarrellod  about  a  l^aca  who  had  done  MTong  and  ran 
away  to  Faku,  who  would  not  givu  him  up.  They  fought  and  Faku  got  help  from  the 
English  to  awe  Ncapayi. 

Umyeki  died  near  tin?  "C^icadii."  lie  was  the  first  Pondoniise  Chief  that  died  out  of 
tlieir  country.  1I(?  was  succ<;eded  by  Matiwana  his  son,  so  ciiUed  after  the  Amangwaua 
C*liief  who  was  killed  bv  the  Kn;»:li''^h. 

All  the  tribes  that  wen;  driven  return'cd  about  the  3'ear  1840.  AVhen  we  got  to  the 
ITewu  the  Anuupiati  ate  the  cattle  of  the  Ama-Nxintsa,  ft>r  some  liorses  that  had  been 
stolen  from  the  (fcalekas  and  concealed  by  a  (iwati  with  us,  he  was  caught  and  eaten  up, 
and  in  retaliation  for  this  he  ate  up  the  Ama-Nxintsa  and  so  they  ate  up  the  Amaqwati. 

**  Mandela  "  and  Unulitsliwa  were  then  living  at  th(>  Cumgce  and  had  removed  from  Faku. 
They  then  sent  word  to  Matiwana  that  tiny  heard  that  Fubu  the  Amaqwati  Chief  was  going 
to  remove  to  the  Orange  Pi ver  and  they  proposed  an  attack  upon  him.  ''Tshulu**  and 
**  Nzanya**  brought  the  messagi*.  Matiwana  consented  and  began  to  take  cattle  from  the 
'•Amaqwati.'*  They  turned  out  and  the  ''Amadiko"  came  on  beliind.  The  Amaqwati 
followe*!  up  and  outflanked  them.  They  got  a  commanding  position,  and  as  we  advanced 
up  they  came  dcnvn  on  us,  and  had  tlu'  advantai^(»  in  throwing  their  assegais,  and  we  were 
(•ompelled  to  r<'tr(vit.  Matiwana  with  part  of  th(^  army  was  driving  the  cattle  whit^h  liad 
been  captured,  the  Amacjwati  attacked  him,  and  killed  majiy  of  them,  and  he,  Matiwana, 
rjin  into  a  small  bush  and  was  followed  by  two  of  i]w  Ania(j[wati,  who  took  his  assegais  from 
liim  })ut  did  not  kill  him,  as  he  was  nephew  to  them. 

The  Amadiko  came  up  aud  said  if  you  are  afraid  of  him  move  off,  we  will  kill  him,  we 
are  accustomed  to  kill  <:<ach  other,  and  they  stabbed  him.  They  took  his  assegais  and 
shouted  to  us  sanng,  where  is  your  Chief  ?  After  a  wliile  we  sent  people  to  seek  for  him, 
tliey  found  him  d<»ad  with  his  chest  I'ipped  up,  and  part  of  the  breast  bono  gone,  and  some 
umsengc;  wood  was  stuffed  in  the;  wound  (*/V).  They  went  to  our  kraals  and  took  our  cattle, 
excepting  those  ]jelon^:ing  to  the  Chief.  We  went  back  to  the  "Cacadu"  to  **  Umyeki," 
who  was  still  alive,  lie  wanted  to  eat  us  u[)  because  he  said  the  tribe  had  left  him  to  follow 
'*  Matiwana  "  and  tliat  h(»  had  takcMi  his  rattln. 

Unibali  the  uurle  <if  Cnihlonlilo  hecauie  rej»:«'nl.  and  h<?  h'ft  with  tlu;  tribe.  Thev  e^inie 
past  the  Tniga,  across  the  Inxu  and  Tsitsa  to  the  Tina,  aud  he  went  to  Faku  and  reported 
his  arrival.  Faku  said  he  could  not  rear  anotlu-r  Chief's  child,  and  that  Umbali  was  to  ^ 
and  live  at  the  Tina  with  Mr.  Hullev.  Jovi  <'anie  down  to  live  with  "Unibali,^*  aud  Juniba 
lived  at  the  Tsitsa  and  along  the  Inxu.  "  Joyi "  lived  at  the  Nxakolo.  and  removed  from 
there  to  "  Mahpdepe,''  an<l  from  tlu're  to  the?  l>a/iya,  and  "  Joyi"  reared  **  Ngangelizwe/' 
and  when  he  became  circumcised  Joyi  died.  At  this  time  Mabasa  was  regent  for 
Umditshwa's  tribe. 


A  niirKP  history  of  ihc^.  Poudoinlsn  Tribe,"as  also  a  sliorf  account  of  their  Laws  and  Customs 
as  related  hy  '•  Mm;  \s\,'Mat(j  Pcyfcnt  of  Umditshwa's  Secti<m  of  the  Fondomise 
and  ''  Nomlahi,"  an  (»ld  Councillor,  and  written  by  E.  8.  Bam,  Interpreter  to  tho 
Eesident  ^Magistrate,  Tsoh),  Crriquahind  East,  and  forwarded  to  the  Commission  by 
A.  E.  Welsh,  Esq. 

Tho  Pondomiso  originally  lived  at  the  Sources  of  the  Umzimvul)U  called  the  Dedesi. 
This  is  called  *'  Eluhlangeni,"  whicli  nutans  a  large  lake,  whence  the  Pondomiso  came  out 
and  inhabited  th(»  Um/iiuvubu. 

When  they  increased  they  exteiuled  th(nr  habitations  from  the  Umzimvubu  to  the 
Umtuta  Eiver. 
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Their  GFenealogy  is  as  follows  : — 

Sikomo,  who  is  the  first  chief  knowTi. 

Njanye,  son  of  Sikomo,  who  is  Father  of 

Malangana,  who  is  Father  of 

Ntose,  who  is  Father  of 

Ncwini,  who  is  Father  of 

Cira,  who  is  Father  of 

Saba,  who  is  Father  of 

Umhe,  who  is  Father  of 

Qengebo,  who  is  Father  of 

Majola,  who  is  Father  of 

Ngw^anya,  who  is  Father  of 

Fahlo. 

From  "  Pahlo  "  the  Pondomise  Tribe  split  into  two  Sections.  Pahlo  had  five  wives,  and 
by  them  had  four  sons  and  one  daughter,  viz.:  *'  Mamani,"  his  daughter  by  the  chief  wife, 
and  slie  therefore  became  head  of  the  Tribe,  which  is  always  thought  a  great  pity  to  have  a 
female  (heir)  heiress. 

By  the  house  of  the  direct  line  he  had  two  sons,  viz.: — "  Sigxum  "  and  '*  Mgabisa  " 
respectively.  This  house  is  called  **  Iqadi,"  which  literally  means  that  in  case  the  chief 
wife  bears  no  sons,  a  son  of  that  house  becomes  the  heir  and  head  of  the  whole  tribe.  By 
the  house  of  his  youth  he  had  one  son  called  *'  Mbingwa."  This  house  is  called  '*  Umsoko," 
and  cannot  succeed  to  the  throne  unless  no  other  male  is  born  to  the  Chief,  simply  because 
ho  marries  that  house  sliortly  after  he  has  undergone  the  rite  and  ceremony  of  circumcision. 

By  tlie  right  hand  house,  **  Ukunene,"  **  Pahlo  "  had  one  son  named  **  Sontlo,"  and  ho 
died  a  natural  death. 

It  so  happened  that  after  "  Pablo's "  death  **  Nyawuza,"  a  Pondo  Chief,  sent  his 
daughter  ''Ntsibaba"  to  "Mamani"  (Pablo's  daughter)  although  he  knew  that  she  also 
was  a  female.  Thereupon  **  Mamaiii  "  chose  her  brother  of  the  right  hand  house  as  bride- 
groom of  her  Pondo  bride,  thereby  appointing  '*  Suntlo  "  to  be  successor  to  her  deceased 
father,  leaving  **  Sigxum,"  her  brother  by  the  '*  Iqadi,"  who  ought  to  have  succeeded  in  her 
stead  since  she  was  a  female. 

**  Sontlo  "  died  shortly  after,  leaving  no  heir.  But  before  he  died  apx>ointed  "  Mgabisa  " 
the  seccmd  son  of  his  Father's  **  Iqadi  "  to  the  Chieftainship.  After  a  time  it  wn.s  ascertained 
that  one  of  Sontlo's  wives  was  i>regnant  wlien  ho  died,  and  she  bore  a  son  named 
**  Mngcambi." 

*'  Mgabisa  "  and  Ids  elder  brothers  called  upon'*  Sontlo's  "  wives  to  choose  from  among 
them  those  who  would  be  their  husbands  instead  of  their  deceased  brother  *'  Sontlo." 
Thereupon  the  wives  of  the  deceased  made  a  large  quantity  of  beer,  and  when  it  was  ready 
the  Chiefs  were  called  together,  as  also  the  Chiefs  Widows,  and  the  Chief  Widow  chose 
**  Mgabisa  "  as  her  husband,  thereby  confirming  the  appointment  made  by  her  husband  at 
his  death.  Accordingly  **  Mgabisa  "  ruled  the  tribe  until  '*  Mngcambi "  was  circumcised, 
and  he  was  appointed  Chief  in  the  place  of  his  Father  *'  Sontlo,"  who  died  before  he  was 
bom. 

"  Mgabisa  "  left  the  Umzimvubu  with  a  portion  of  the  Pondomise  who  chose  to  follow 
him,  and  occupied  the  Tsitsa  near  where/*  Mabusa"  lived  in  the  Tsolo  District  previous  to 
the  late  llobellion. 

Ho  had  five  sons  by  different  wives,  but  we  will  content  ourselves  by  inserting  the  name 
of  his  principal  and  Chief  son,  namely  *■*  Veleb)." 

While  '*  Velelo"  was  still  a  youngster  **  Mngcambi  "  sent  an  army  against  '*  Mgabisa," 
who  defeated  it  with  great  loss  and  capture  of  cattle.  He  (Mngcambi)  again  sent  another 
army,  and  it  was  idso  defeated. 

**  Mngcambi "  then  sent  bribed  men  to  *'  Mgabisa's  "  kraal  at  the  Tsitsa,  and  they 
succeeded  in  assassinating  him.  **  Velelo  "  and  the  other  boys  (his  brothers)  went  with  their 
Father's  cattle  and  Widows  back  to  the  Umzimvubu  and  surrendered  themselves  to 
*'  Mngcambi,"  their  Cousin. 

It  must  here  be  observed  that  **  Mngcambi  "  and  **  Velelo  "  had  one  Mother  and  two 
different  Fathers.  ** Mngcambi"  brought  up  **  Velelo,"  his  half  brother.  After  ho  was 
circumcised  and  became  a  young  num  a  (pian-el  arose  l)etw(^en  '*  Bodi  "  and  '*  Ncokazi," 
both  sons  of  **  Ribela,"  a  IWdoiuise  i)etty  chief  who  occupied  the  country  lying  on  both 
sides  of  the  Umtata  River. 

**  Mngcambi  "  collected  an  army  to  punish  **  Ncokazi,"  the  yoimger  brother  of  the  two, 
and  he  (Mngcambi)  was  woiuided  in  the  battle-field  and  carried  home  a  dying  man,  leaving 
*'  Myeki  "  as  his  heir,  a  little  boy  at  the  time. 

Then  **  Velelo  "  became  Chief  of  both  sections  of  the  Pondomise  Tribe  until  "  Myeki  " 
was  circumeised  and  married  wives.  **  Velelo  "  then  desired  to  appoint  **  Myeki  "  the  lawful 
Chief,  but  he  declined,  saying  he  was  yet  too  young  to  govern  the  Tribe. 

It  so  happened  that  **  Myeki  "  employed  a  doctor  named  **Gotolo"  to  make  him  a 
strong  Chief.  When  **  Velelo  "  heard  of  this  he  sent  and  had  **  GK)tolo  "  killed  and  his 
cattle  taken. 

Thereupon  **  Myeki"  fled  with  his  cattle  towards  the  Umzimvubu  Eiver.     <*  Velelo" 
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sent  his  messengers  to  call  liim,  but  lie  refused  to  return,  and  ran  into  a  bush,  and  from 
thence  wont  to  the  Tina  and  took  refuge  among  the  **  Amatyam  "  and  "  Amanxasana,"  wlio 
occupied  that  tract  of  country.  Tlio  "  Amatyam  "  sent  to  *'  Velelo  "  for  an  explanation,  and 
to  demand  *'Myeki's"  cattle,  which  **  Velelo"  refused  to  deliver,  but  said  he  wante^l 
**  Myoki  ''  to  speak  to  him.  Thereupon  **  Myeki  "  sent  an  army  to  rescue  his  cattle,  but  it 
was  totally  defeated. 

Here  the  Pondomise  got  broken  up  and  were  dispersed  by  different  Zidu  invaders,  who 
exi)elled  them  to  the  Gimgululu  (Tsolo  District)  and  the  Umngazi  now  in  Pondoland,  as  also 
the  Xuka  in  the  Engcobo  District,  and  the  Eodo  or  Cacadu  now  in  the  St.  Mark's  District. 
**  Myeki "  had  many  sons,  his  heir  being  **  Matiwana." 

**  Velelo  ''  also  had  many  sons  of  whom  **  Diko  "  was  the  heir.  "  Mabasa,"  **  Velelo's  " 
second  son  became  liegent  after  •*  Diko's  "  death. 

**  Velelo"  was  •killed  in  this  District  at  the  Gungululu  by  a  Zulu  Chief  named 
**Nondzaba,"  who  was  also  killed  by  the  Pondomise  near  a  kopjie  ^dthin  sight  of  the 
liesidency  here,  hence  its  name — **  Nond;5aba." 

**  Diko  "  had  also  a  number  of  sons  who  are  still  sui'viving,  of  whom  **  Umditshwa'* 
was  his  chief  son  and  hoir.  *'  Diko  "  died  a  natural  death  at  the  Cumngce  in  Pondoland, 
and  his  brother  **  Mabasa  "  became  Regent  until  liis  nephew  **  Umditshwa  "  became  of  age, 
to  whom  he  resigned  the  Grovernment  of  this  Section  of  the  Pondomise. 

In  consequence  of  the  late  rebellicm  *'  Umditshwa  "  is  a  prisoner  in  the  gaol  at  Cape 
Town  under  a  sentence  of  three  years'  imprisonment.  lie  also  has  a  number  of  sons,  but 
the  heir,  '*  Mtshazi,"  by  **Ki'oii's"  daughter  ^'Nogqili,"  is  as  yet  a  little  boy  of  about 
thirteen  years  of  age.  Thus  far  we  liave  traced  this  Section  of  the  Pondomise,  and  will  now 
trace  the  other  Section  from  *'  Myoki' s  "  time  up  to  the  present  time. 

*'  Myeki "  died  a  natural  death  at  the  Cacadu,  leaving  '*  Matiwana"  as  his  heir. 
When  **  Matiwana"  was  living  at  the  Xuka  a  Missionary  of  the  name  of  Gladwin 
called  upon  ^'  Matiwana  "  and  suggested  the  removal  of  **  Matiwana  "  to  this  Territory.     It 
was  at  the  time  entirely  unoccupied.     He  agreed,  and  on  his  way  was  attacked  and  killed 
by  **Fubu  "  (Dalasile's  Father)  near  the  Baziya. 

His  brother  '*  Mbali  "  (who  is  now  living  in  Pondoland)  became  Regent,  and  he  led  the 
Pondomise  (then  ovXy  forty  in  7iumher)  and  inhabited  the  Tina  near  the  old  Road  which  is  now 
one  of  the  pres(^nt  Boundaries  between  Qimibu  District  and  l*ondoland  West. 

When  **  Mldonhlo  "  was  circumcised  *' Mbali"  refused  to  give  up  the  Chieftainship  to 
him,  saying  **  Umhlouhlo  "  was  a  son  by  tlie  minor  house.  But  **  Umditshwa  "  said  that  it 
was  right  that  **  Mhlonhlo  "  should  succeed  his  Father,  *'  Matiwana,"  since  he  was  a  son  by 
the  house  of  the  direct  line — that  is  the  ^^  Lpidi." 

It  is  needless  for  us  to  mention  his  government  of  his  people,  liis  warlike  nature  and 
treachery  in  killing  the  gallant  officer  IVEr.  Hamilton  Hope  and  his  companions. 

**  Umhlonlilo"  had  in  all  eleven  wives,  two  of  whom  died  years  ago,  and  ho  has  a 
number  of  boys,  but  Iiis  chief  wife,  also  a  daughter  of  **  Ki-eH's,"  died  shortly  befoi*o  the 
Rebellion,  leaving  only  three  daughters. 

** Umhlouhlo"  is  now  at  hirge,  having  forfeited  his  Chief tainshix),  his  country,  and 
people. 

It  may  here  be  remarked  that  **Majola,"  who  appears  as  one  of  the  Chiefs  mentioned 
in  our  genealogy  died  a  natural  dcatli  near  the  Tina  River,  and  his  body  was  interred  in  a 
large  pool  of  water  in  that  River.  In  cases  of  drouglit  "  Mlilonldo"  and  his  prede(?ossor 
**  Mbali  "  used  to  kill  an  ox  or  oxen  and  the  carcases  of  tlie  animals  were  taken  and  thrown 
in  the  pool  wherein  *'  Majola's  "  body  was  int«aTcd.  thereby  supplicating  for  rain. 

It  is  said  tliat  from  *'  Sikomo,"  "  Njanyo,"  and  "  Malangona"  tlie  Pondomise  and  the 
**  Amaxosa"  (Kaftrs  proper)  were  considered  as  of  one  race  and  origin. 

The  Pondomise  had  no  lixed  laws,  but  eacli  succeeding  Cliief  laid  down  certain  rules 
which  he  thought -would  lit  his  governmciut  of  the  tribe. 

Their  customs  as  practised  by  them  were  and  are  still  of  the  following  nature,  \dz.:— • 
Circimicision,  **  Ukwaluka;"  Girls  undergoing  the  rite  of  Puberty,  **  Intonjane;"  Marriage, 
**  Ukwenda;"  War  Dances.  "  Umguyo;"  Danc(»s  for  pleasure,  *•  Imijadu." 

When  a  numlx^r  of  boys  are  to  be  cireTuneised  they  are  generally  collected  at  one  kraal 
where  a  beast  is  killed  for  tJiem,  and  the  meat  of  this  beast  no  females  are  allowed  to  pailake 
of,  except  young  girls  of  four  years  or  less.  They  then  leave  the  kraal  and  go  to  an 
ai)pointed  place  at  the  nearest  River,  where  the  boys  wash  their  bodies  and  are  then  circum- 
cised at  sunset.  A  hut  and  a  kraal  are  built  for  them  at  a  distance,  and  they  milk  the 
cattle  that  are  brought  from  the  different  parents  of  these  boys,  and  the  milk  of  these  cattle  no 
female  is  allowed  to  partake  of.  Two  or  tliroe  3'oung  men  are  chosen  to  take  care  of  these 
bo3'8.  These  are  called  *' Amakankata."  The  boys  remain  at  their  kraal  painted  with 
white  clay  all  over  their  bodies  for  j^  period  of  three  or  four  mouths,  and  when  they  are 
perfectly  healed,  notice  is  gi von  that  a  large  <[uantity  of  l)«M^r  is  to  be  mad(\  When  it  is 
ready  a  large  number  of  oxen  are  drivt'u  to  tlieir  kraal,  and  their  hut  and  kraal  are  put  in 
flames,  and  the  boys  rush  with  all  their  speed  to  the  nearest  and  appointed  drift  of  a  River, 
where  they  plunge  in  and  wash  themselves  in  it.  This  being  done  they  go  home  to  a  kraal 
fixed  for  them,  then  karosses  pnjparud  from  the  hides  of  cattle,  or  blankets  now-a-days  aro 
given  to  each  one  of  them,  and  then  they  are  warned  to  keep  out  of  mischief. 

They  rouuyiu.  in  a  seiocted  hut  with  the  four  or  five  young  men  who  took  care  of  them. 
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while  they  underwent  circumcision.  The  men  and  women  then  drink  the  beer.  They 
remain  at  that  kraal  for  a  few  days  and  then  disperse  to  their  respective  homes.  When  at 
their  homes  each  of  thom  goes  among  his  friends,  and  a  beast,  goat,  or  sheep,  or  an  assegai 
is  given  him  by  his  relative.     This  is  called  '*  Ukusoka." 

The  ''Intonjane"  (rite  of  undergoing  the  age  of  Puberty)  is  a  custom  that  has  also 
been  in  existence  from  time  immemorial.  When  any  woman  reaches  this  age  a  hut  is 
selected  and  a  partition  of  mats  made,  behind  which  this  girl  lies  or  aits  concealed.  A 
number  of  girls  and  women  **  Amadikazi  '*  (a  number  of  women  who  have  been  married 
and  have  fallen  out  with  their  husbands  or  widows)  are  collected  ^o  take  care  of  the  said  girl, 
but  she  is  specially  committed  to  tlie  care  of  her  immediate  relatives,  who  cook  her  food  as 
also  that  of  the  girls  thus  collected.  The  girls  then  dance  a  sort  of  dance  called 
**  UnmgqTmgqo,*'  and  the  Father  and  near  relatives  kill  as  many  stock  -as  their  circum- 
stances admit  of.  Then  comes  the  **  Umngqungqo  "  of  women  of  the  neighbouring  kraals, 
which  generally  lasts  for  two  days,  and  stock  is  killed  for  them  eitlior  in  cattle,  sheep,  or 
goats  as  the  case  might  be. 

Numbers  of  young  men  and  boys  gather  from  different  localities  to  this  *'  Intonjane," 
and  a  sort  of  dance  called  '*  Umtshotsho  "  is  always  to  be  heard  in  this  hut  between  the 
girls  and  the  yoimg  men. 

Here,  in  accordance  with  the  Pondoraise  custom,  the  girls  and  the  Amadikazi  have  the 
right  of  choosing  their  jimramours  or  sweet-hearts.  But  in  accordance  "with  **Amaxosa" 
(Kafir  Proper)  custom,  young  men  and  boys  are  not  allowed  to  attend,  and  the  old  men 
choose  one  of  them  whom  they  call  **Idindala"  (a  Sentry)  to  choose  from  the  girls 
paramours  or  sweet-hearts  for  tlie  old  men  tlius  collected,  and  he  has  the  right  of  punishing 
l)()th  men  and  girls  who  may  break  the  rules  laid  down  for  that  practice.  It  is  called 
'*  Isiko  "  by  the  ''  Amaxosa." 

After  a  month  or  two  perhaps  tlie  parents  of  this  girl  find  that  their  food  is  diminished, 
and  they  then  give  notice  that  it  shoidd  stop,  or  the  **  Intonjane  "  must  go  out  as  it  is  called. 
When  that  day  comes,  people  from  neighbouring  localities  come  with  nmnbers  of  oxen  to 
honour  the  ceremony. 

This  is  called  **  ukugqusha."  The  different  oxen  that  come  to  the  "  Inkundhla  " 
(middle  of  the  kraal)  are  generally  an  ox  or  two  by  one  young  man  one  after  the  other. 
When  that  **Ibandhla"  (company)  has  finished,  their  oxen  are  collected  together  and  a 
mutual  dance  is  performed.  This  is  called  **  Inkondlilo."  Then  comes  the  grand  dance  of 
different  companies  imder  different  headmen  and  minor  chiefs.     This  is  called  '*  Amagwifa." 

Sometimes  eight  or  nine  head  of  cattle  are  killed  in  honour  of  this  ceremony  (Intonjane) 
and  the  meat  distributed  among  the  different  companies  (Amabandhla)  both  of  men  and 
women,  and  the  dance  Ls  finished. 

Two  or  three  days  after  this  all  the  girls  who  had  been  the  attendants  of  this  '*  Inton- 
jane "  go  to  a  forest  and  get  firewood,  which  they  take  to  the  hut  belonging  to  the  mother 
or  guartlian  of  this  girl  as  the  case  might  bo,  and  then  disperse  to  their  respective  homes. 

There  are  different  modes  of  performing  the  rite  of  marriage  which  is  called 
**Ukuzeka"  or  '*  Ukwenda."  AVhen  a  chiefs  daughter  is  intended  to  marry  a  chief, 
messengers  are  generally  sent  to  the  intended  bridegroom  with  an  assegai  which  is  a  token 
of  the  intentions  of  the  Father  of  the  bride,  and  when  the  3-oung  man  or  his  Father  g^vos 
his  consent  the  messengers  return  to  the  Father  of  such  a  girl  and  report  such  consent  to 
him,  and  the  father  (if  he  be  a  chief  also)  calls  a  number  of  girls  and  women  without  con- 
sulting his  daughter  in  any  way.  Then  a  beast  is  killed  in  honour  of  her  departure,  and 
wilt  11  that  has  boon  consumed,  the  party  sets  off  for  the  kraal  of  the  young  man,  driving 
four  or  five  head  of  cattle,  and  when  thoy  arrive  at  the  kraal  one  of  the  cattle  is  killed  and 
the  remainder  are  loft  as  the  **  Ubulunga  "  catth.>,  from  which  cattle  she  generally  plucks 
hair  from  the  brush,  and  she  wears  tliat  as  a  charm  against  all  misfortunes  that  may  happen 
to  her  person.  AVhen  the  day  comes  for  the  tribe  to  see  their  Chiefs  new  wife,  the  bride 
and  maids  paint  themselves  red  with  red  clay  ami  then  go  out  to  the  middle  of  the  kraal, 
where  they  kneel  for  a  short  time  and  rise  again  to  go  to  their  hut.  Then  comes  the 
we<lding  day,  and  sometimes  innumerable  numbers  of  people  assemble,  and  dancing  goes  on. 
Nmnbers  of  cattle  are  killed ;  from  six  to  ten  head  on  this  occasion. 

For  the  woman  who  is  to  be  the  chief  vdio  of  a  Chief  all  the  councillors,  principal  men, 
and  others  are  chilled  upon  to  give  cattle  towards  the  dowry  to  be  paid  for  her,  which  varies 
from  fifty  to  one  hundriMl  hend  of  (tattle,  in  accordance  with  the  position  she  holds  in  her 
father's  family. 

On(^  mode  is  for  the  lover  of  any  woman,  except  a  chiefs  daughter,  to  call  a 
numi  >er  of  young  men  who  go  and  carry  the  girl  away  either  in  the  field  or  at  her  kraal 
to  his  home.  As  sr)on  as  they  get  there  a  sheep  or  goat  is  killed  for  the  carriers,  who  are 
bound  to  watch  this  woman  day  and  night  till  her  friends  come  to  demand  dowry.  When 
they  do  come,  another  beast,  sheep  or  goat  as  the  case  may  be,  is  killed,  and  they  eat  that 
with  her  wliich  is  a  token  that  froni  liereafter  she  remains  as  a  wife  to  that  husband,  and 
7nusf  partake  of  their  milk,  because  a  woman  never  drinks  the  milk  of  her  husband's  kraal 
unless  some  animal  is  killed  for  the  purpose. 

There  is  sometimes  danger  in  carrying  a  girl  away  by  force,  because  her  friends  and 
neighbours  sometimes  turn  out  armed  with  assegais  and  kerries,  and  a  fight  follows.     This 
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is  generally  remedied  by  the  carriers  giving  an  assegai  or  by  consulting  the  father  of  the 
gin  previous  to  carrying  her  off. 

The  **  Umguyo  "  (War  Dance)  is  one  of  the  principal  customs  among  the  Pondomise 
and  the  neighbouring  Tribes.  When  a  chief  thinks  it  proper  he  sends  to  his  i)eople  and 
appoints  a  day  in  which  they  are  to  come  to  this  ^'  Umguyo,"  and  they  are  bound  to  come 
armed. 

When  that  day  comes  all  those  who  are  able  to  attend  go  to  the  chief's  kraal  armed 
with  guns,  assegais,  and  shields  made  of  oxhide.  The  doctor,  who  is  always  also  called, 
prepares  his  charms  and  doctors  the  men,  making  them  brave  and  lucky  from  getting 
wounded.  Sonietimea  hot  water  is  boiled  and  some  herbs  put  into  it,  with  which  to  sprinkle 
the  men  ;  they  sometimes  or  some  of  them  get  scorched.  Sometimes  black  ants  are 
scattered  over  their  bodies,  and  although  they  bite  very  sore,  if  the  doctor  discovers  anyone 
shaking  them  will  give  thi?  parties  thus  discovered  an  assegai. 

There  are  generally  three  celebrated  seasons  for  this  "  Umguyo,"  viz.:  beginning  of 
spring,  approach  of  new  crops  or  green  mealies,  and  when  a  chief  is  about  to  send  his  army 
against  another  chief. 

The  '*  Unyadu  "  (Dance  for  pleasure)  is  one  where  young  men  and  girls  of  one  locality 
invite  their  neighbours  to  an  appointed  kraal  where  they  dance  nearly  all  day. 

The  following  ndes  have  also  been  always  in  existence  among  the  Pondomise  and  other 
natives,  viz.: — That  a  grown  up  male  of  any  kraal,  either  son  or  father,  has  to  pay  a  ransom 
called  **  Isizi  "  if  any  male  dies  from  natural  causes,  either  if  it  be  the  father  or  the  chief  son 
or  heir  dies.  Formerly  this  ransom  amounted  to  from  five  to  ton  head  of  cattle,  but  lately  it 
has  been  reduced  even  to  two  head  of  cattle. 

AVTien  the  subjects  of  one  chief  quarrel  and  fight  a  general  fine  is  inflicted  upon  the 
parties  who  may  have  fought,  without  any  enquiry  being  made  to  find  out  the  guilty  side. 
This  fine  is  called  *'  Umhlanga,"  and  the  whole  of  it  goes  to  the  Chief. 

Wlien  a  spoor  of  one  or  more  animals  is  traced  to  a  certain  locality  the  inhabitants  of 
such  locality  are  called  to  it,  and  if  they  cannot  trace  it  past  that  locality  or  to  any  kraal, 
the  whole  of  the  loc^dity  is  held  responsible,  and  a  fine  is  imposed. 

When  such  fine  is  paid,  the  owner  of  the  missing  stock  is  compensated,  and  the  rest  of 
the  fine  goes  to  the  chief^s  place,  or  Great  Place,  as  it  is  generally  called  among  us. 

Wifr-luraft  is  one  of  the  most  abominable  crimes  that  the  Pondomise  pra(?tice.  There 
are  somo  i)oople  who  are  called  '*  Izanuse  "  (Witch  Doctors)  and  are  dreaded  by  chiefs  even 
for  the  power  of  their  charms.  AVTien  a  witch-doctor  accuses  any  person  of  causing  the 
illness  of  any  individual,  the  accused  party  is  tormented  in  many  ways,  perhaps  by  binding 
his  hands  and  iVot  ^vii]l  fine  cords,  perhaps  by  scorching  him  with  fire,  and  perhaps  by  first 
throwing  water  over  the  party  and  then  shaking  swarms  of  black  ants  over  the  body,  which 
they  bite  in  a  most  agonizing  manner.     The  accused  is  generally  killed. 

If  he  is  kUled  by  the  common  people  or  minor  chiefs,  the  fiine  for  his  murder  is  ton  head 
of  cattle. 

But  when  one  is  accused  of  witchcraft  by  causing  the  sickness  of  a  chief,  that  party  is 
killed  and  all  his  stock  taken  from  him,  and  his  family  left  to  starve,  and  even  driven  out  of 
the  (jountry. 

If  a  chiefs  daughter  is  seduced  by  any  person,  the  people  of  his  clan  forfeit  their  stock, 
and  it  goes  to  the  Great  Place. 

Adultery  was  rarely  practised  by  the  Pondomise  until  they  became  mixed  with  the 
Kafirs  proper.  WIkmi  any  man  was  caught,  confiscation  of  his  stock  followed,  but  if  ho 
committed  that  act  with  a  chief's  wife,  death  as  well  as  confiscation  of  his  property  ensuetl. 

The  law  of  inhentance  has  also  been  in  existence  for  many  years.  If  a  man  marries 
one  wife,  and  slie  bears  sons  ;ind  daughters,  tJie  first  born  becomes  heir  of  his  father's  pro- 
perty, and  all  his  sisters  and  brothers  l)ecome  his  suboidinates. 

If  he  marries  two  wives,  the  son  by  the  chief  wifo  is  only  entitled  to  that  portion  of 
stock  due  to  his  mother's  house,  the  son  by  the  second  house  called  **  Ukiineno  "  (right-luind 
house)  is  entitled  to  all  tlie  stock  due  to  his  mother's  house  ;  but  if  he  marries  more  than 
two  wives,  the  offspring  of  tin*  two  miiior  houses  are  subordinate  to  the  two  head  houses ; 
these  houses  are  called  *'  Amaqadi." 

As  to  land  t(amre,  all  people  are  entitled  to  garden  ground,  but  the  right  of  land  is  solely 
in  the  power  of  the  Chief,  and  he  allots  garden  ground  in  such  way  as  suits  his  convenience 
to  dispose  of  the  land.  The  Chief  has  the  power  and  right  of  appointing  any  person  he  may 
deem  fit  to  tlie  duties  of  allotting  garden  ground,  but  if  any  one  individual  is 
dissatisfied  with  any  arrangement  made  by  such  appointed  person,  he  has  the  right  of 
appealing  to  the  Chief,  whose  decision  is  final.  Any  person  remoying  from  one  locality  to 
another  has  no  I'ight  of  <lisposing  of  his  garden  ground  and  kraal,  but  they  again  bet>ome 
the  property  of  the  CJiief,  and  any  person  who  may  be  desirous  of  having  them  is  bound  to 
apply  to  the  Chiof  for  tlioni.  The  Cliief  only  has  the  power  of  allowing  any  person  to 
remain  in  his  country,  as  also  of  expelling  anyone  at  his  o^^^l  disposal. 

Bushmen  are  believed  to  have  the  power  of  bringing  rain  from  the  heavens,  and  cattle 
are  often  sent  to  them  as  an  application  for  rain.  They  also  have  the  right  of  collecting  a 
small  share  of  the  crops  after  harvest  is  over,  which  is  a  thanksgiving  for  the  rain  they 
bring  from  the  heavens,  which  enables  the  peox^le  to  reap  plenty  of  grain. 
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Conditions  under  which  the  Amabaca  Chief  Makaula  and  his  people 

became  British  Subjects. 


It  appears  that  the  chief  Makaula  made  his  first  application  to  be  taken  over  as  a 
British  subject  in  1872,  and  in  1875  the  Secretary  for  Native  Affairs  informed  him  that  the 
Government  was  ready  to  accede  to  his  oft-repeated  request. 

The  following  are  extracts  from  the  Minutes  of  a  Meeting  held  at  Kokstadt  on  the  9th 
of  October,  1875,  before  the  Government  Commissioners,  Slessrs.  C.  D.  Griffitli,  S.  A. 
Probart,  and  T.  A.  Cumming. 

Present :  The  Baca  Cliief  Makaula,  with  a  number  of  his  councillors  and  followers. 

The  President  informed  tlie  chief  Makaula  that  he  had  heard  that  he  wislied  to  see  the 
Coimnission,  and  also  that  the  Rev.  Mr.  White  had  shown  him  a  letter  from  the  Secretary 
for  Native  Affairs,  addressed  to  liim  (Makaula),  dated  Cape  Town,  14th  August,  1875,  No. 
564. 

The  chief  Makaula  replied,  his  object  in  seeing  the  Commission  was  to  say  that  he 
wished  to  be  taken  over  by  the  Government ;  that  this  has  been  his  wish  ever  since  the 
Commission  of  1872  was  liere.  This  is  the  first  point.  Secondl}^  that  he  wished  to  inform 
the  Government  that  lie  has  not  yet  been  put  lully  in  possession  of  the  country,  as  defined 
by  the  said  Commission  of  1872;  that  there  is  a  disputo  as  regards  four  different  points  in 
the  said  boundary  lines. 

The  President  further  infoimed  Makaula  that  he  wished  him  to  imderstand  that  when 
ho  became  a  subject  of  the  Queen's  Government  every  person,  bo  he  cliief  or  common  man, 
would  be  free  to  go  to  the  magistrate  with  his  complaint  without  being  compelled  to  go  to 
the  chief  first.  That  the  magistrate  will  be  there  to  rei)resent  the  Government,  to  whom,  of 
course,  the  chief  is  a  subordinate. 

The  Pi-esident  further  remarked  that  when  he  last  saw  Makaula  in  1872  he  fully 
explained  to  liim  what  was  meant  by  becoming  a  subject  under  the  Government. 

To  which  l^Iakaula  replied  that  he  recollect eil  what  was  told  him. 

The  President  then  informed  Makaula  that  the  (thief  points  were — 

1st.  That  every  person  shall  have  the  right  of  taking  his  suits  or  complaints  to  the 
magistrates  without  let  or  hiudrinii-e. 

2nd.  That  the  people  will  have  to  pa^-  taxes. 

3r(l.  That  tlie  Government  will  not  allow  any  person  to  be  put  to  death  or  beaten  for 
witchcraft  or  any  '*  smelling  out,"  or  eating  up,  &c.,  &c.,  &c. 

The  President  then  asked  Makaida  whether  he  wished  the  Government  to  take  him  and 
his  people  over  on  those  ronditiona. 

!^^akaula  roplie*!,  "Yes.  that  is  what  I  wish.     I  fully  understand  the  conditions." 

The  President  asked  Makaula  if  there  was  anything  further  that  he  wished  to  state  to 
the  Commission,  in  order  that  it  might  be  forwarded  to  the  Government. 

Makaula  replied  that  he  wanted  the  Government  to  give  him  a  magistrate  for  himself 
and  his  people,  and  to  be  taken  over ;  and  he  wishes  the  Commission  to  mention  to  him 
before  his  hoacliuon,  who  are  here  present,  upon  what  conditions  the  country  would  be  taken 
over,  so  that  they  might  have  an  opportunity  of  replying. 

The  Chief  Makaula  afterwards  stated  that  in  consideration  of  his  giving  up  his  position  and 
2)0wer  as  Chief,  he  wished  to  have  an  annual  allowance  made  to  him,  and  further  stated  that 
he  wished  to  submit  the  names  of  the  following  (chiefs  and  headmen  to  the  notice  of  the  Qx>v- 
ernment,  in  order  that  he  might  get  an  annual  allowance,  namely  : 

Dike,  Sohlahla, 

Dabula,  Maqubu, 

Mabeleni,  Umleli, 

Xamtwana,  Sixanto, 

Umtemqua  n ,  G  weva . 

Tvntvn, 

>      «■ 

Makaida  further  stated  that  he  a:id  his  people  were  quite  of  one  mind  about  giving 
over  the  country,  but  he  wished  to  ask  the  Commission  whether  it  would  be  compidsory  that 
any  and  all  cases  should  be  taken  before  the  magistrate  before  being  brought  to  him. 

The  President  re2)lied  that  of  course  no  one  woidd  be  prevented  from  going  to  his  chief 
if  he  felt  so  inclined.  That  the  people  would  be  fi*ee  to  choose  for  themselves  whetlier  to  go 
to  the  chief  or  tlu'  magistrate  in  any  little  matters  of.  dispute  between  themselves,  but  that  in 
all  criminal  cases  the  magistrate  wan  the  i)roper  authority  to  whom  such  cases  must  be  taken. 
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According  to 

An'oydhm  ft, 

Drive  I'. 

CiJo'Airut. 

Fondomi!«<.' 

. 

Boma 

Zwang-wu 

1 

Nximxu 

' 

Mulangana 

Mal.'iiiptuii 

Njauji" 

Njanje 

Mina,  kv. 

I'msc 

Ngolwayo 

Mo>c 

Ncwini 

Njrcwiiii 

Cira 

C5  --S 

Cira 

Vmti 

IJ 

I'mti 

Sabc 

Is 

Sabc 

Qcngabc 

Qongcbt' 

Majola 

<^ 

Maj(tla 

Ngwaxiya 

X^waiiya 

ilo 

Pahlo  * 

iiloiit«(> 

HlontM) 

Mgabina 

1 

1 

Mgcambc 

Velclo 

Xtambi           Viii^-abiMi 

Umyeki 

Diko 

I'mycki           Volelo 

Matiwani 

Mditshwa 

Matiwaui         Diko 

Mhlonlilo 

UmhloiihU>      UmditNliwa 

According 

tf, 

According  t  j 

Driver. 

Stanford. 

Mina  (Yira; 

(kill  a 

Gcina 

Uinbiilawa 

Mbulawa 

Kota 

Kota 

Xamela 

Xamba 

Gajlana 

Gadhluma 

Patn 

Billi 

Tvi»lH» 

Pato 

Tyopo 

1 

• 

Pangele 


(rivolo 


PaugC'lo  Gccolo 


According  to 

Stanford. 

Xikwa 

Ndunakazi 

Hala 

Nadibi 

Tato 

1 

Bhloiiio 

HLmga 

Zoudwu 

Vmdlitobu 

Ndava 

Telo 

(Viiwiiii) 

Ngc-utshu 

Gubeninka 

Bacela 

Vxntirara 

Gangclizwe 

Audit  Office,  Cape  Town. 

12tli  August,  1881. 
De-vr  Mr.  Noble. 

Horowith  I  enclose  a  copy  of  the  Genealogical  Tree 
I  framed  for  Mr.  I^ing.  It  has  had  the  benefit  of  Mr. 
Brownlee's  supervision  ;  my  thanks  are  also  due  to  Messn. 
W.  fc>tanford,  C.  Driver,  and  Gladwin,  for  much  iufonna- 
tion.  As,  however,  in  some  cases  they  do  not  agree.  I  haye 
thought  it  better,  while  8tri\'ing  to  reconcile  the  differ- 
ences of  the  pedigrees,  to  place  side  by  side  those  list* 
wherein  my  informants  differ  [vidt  margin),  with  extracts 
from  their  letters  on  the  subject. 

Amamponduimfsv . — 

•'  My  principal  informant  is  an  old  Pondomise  chief,  8(m 
of  Myeki.  and  an  intelligent  old  fellow,  and  he  runs.throngli 
them  in  the  manner  I  have  given  so  easily  and  with  such 
pride  that  he  coidd  con\'ince  one  he  must  be  correct,  and 
'  Kafir  Laws  and  Customs  '  wrong.  He  certainly  won*t 
vield  that  he  is  mistaken  in  his  own  line  of  descent  -Ton- 
domise\  Amampondomise  were  great  warriors,  and  were 
always  led  in  battle  bj'  their  own  chiefs,  many  of  whom 
fell  in  battle  young,  others  of  whom  are  known  to  haye 
died  young  from  natural  causes. 

Hlontso  died  young.  After  his  death  his  only  son 
Mgcambe  was  bom,  and  was  his  legitimate  successor. 
During  his  minority,  however,  his  father's  half-brother 
Mgabisa  cohabited  wdth  the  deceased  chief's  widow,  and 
governed  the  tribe.  On  attaining  to  his  majoritr. 
Mgcambe  fought  against  and  kiPed  Mgabisa,  and  assumed 
his  own  right  as  chief.  Yelelo  was  the  issue  of  Mgabisa 
and  Mgcambe' s  mother.  Mgabisa  is  strictly  not  in  the 
groat  line." 

{C.  H,  Ih-itfr). 

*' Mulangana,  the  first  man,  and  his  servant  Eudula, 
came  from  the  Dodesi,  and  settled  at  the  Umzimvnba 
River." 

{F.  P.   GladiciM,) 

Amagcina, — 

**Mina,  right-hand  son  of  Malangana.  was  driven  out 
by  Njanjo  (^ great  son  of  Malangama)  and  sought  refug« 
amongst  Tembus,  who  first  designated  him  Tira,  or 
Mncunt6a*for  drinking  milk — hence  Amayira,  subsequently 
Ama  gcina. 

The  Gcina  chiefs,  like  all  Tembus,  do  not  fight,  but  hide 
awav,  and  most  of  them  are  known  to  hiive  lived  to  be 
old  men." 

{Driver  y. 

**I  fail  to  trace  back  to  Tembu  stock  ;  generall}'  beheTcd 
tho}'  moved  southward  and  joined  Tembus  who  already 
occupied  that  part  of  the  country." 

{Stanford;.. 

Abate  mhu. — 

Main  line  and  Amaqika. 

'*  In  the  genealogy  of  the  Tembu  chiefs,  as  given  in 
•  Kafir  Laws  and  Customs,'  a  chief  named  Dhlomo  has 
been  missed.  His  place,  I  tliink,  shoidd  be  between  Tato 
and  Zondwa  (wTitten  '  Zona.') 

"  The  tradition  in  connection  with  Dhlomo  is  this.  The 
name  of  the  great  son  was  Hlanga,  who  took  no  interest  in 
affairs  of   state,   referring    them  always  to  his  brother 


*  Vkuncuxiza,  to  dip  a  bop  in  milk. — ^Daviii'A  Kafir  Dictumarr. 

[W.  H.  T.] 
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Dhlomi»*  for  coiiwdoration.  Dhlomo  thus  a<<iuirecl  power 
and  displaced  lii»'  brother,  founding  the  present  royal 
line." 

{Stanford). 

^I^etc  to  nlov(. — 

Dhlomu  wa«  not  his  brother,  whose  name  was  not  given. 

(  C.  BrGunler). 

*'The  direct  descendants  of  Hlanga  are  the  chiefs  of  the 
Amaqika  tribe.  I  have  placed  this  clan  as  first  in  rank 
after  the  royal  line." 

{'St(inJord). 

Amahhatshu, — 

'*  Next  come  the  Aniatshatsliu  in  tribal  rank  ;  their 
founder  being  the  right-hand  son  of  one  of  the  i)rincipal 
chiefs." 

(Stanford), 

**  More  commonly  known  as  Mapassa's  tribe." 

[C.  Ji  rote  nice). 

Amand  any  wane. — 

**The  Amandungwane  are  next.  Their  founder  was  a 
son  of  one  of  the  minor  wives  of  a  chief  of  the  roval  lino." 

{Stanford). 


Amajumha. — 

"  The  Amajumba  are  the  most  important  of  the  clans 
under  Gangelizwe. 

**  Juniba  is  still  alive,  and  is  the  son  of  Ndaba  (right- 
hand  house).  There  is  a  dispute  regarding  the  succession 
between  Jumba's  sons,  Umgundhlwa  and  Umdukiswa. 
At  present  they  have  about  equal  numbers  under  them, 
and  both  are  popular  chiefs." 

{Stanford). 

Amaquati. — 

**The  Amaquati  are  not  Tenibus  at  all.  They  are 
Amaxesibe.  Although  acknowledging  a  kind  of  sui)re- 
macy,  they  have  never  shoi^Ti  much  obedience  to  the  native 
chiefs." 

{Stanf(^rd). 


**  Stockwe  Ndhlela's  clan  in  Emigi-ant  Tonibulaud  is  a 
branch  of  Dalasile's  ti*ibe.  Dalasile's  father,  Fubu, 
attiicked  Ndhlela,  who  was  his  cousin,  in  consequence  of 
some  quarrel,  and  drove  him  out  of  the  countr}'.  He  fled 
to  the  Hala  tribe,  in  the  Queenstown  district,  and,  when 
Emigrant  T^mbuland  was  offered  by  Sir  Philip  \Vode- 
house  to  Tembu  chiefs  willing  to  occupy  land  thei'e,  IStockwe 
Ndhlela  volunteered  to  go." 

{Stanford). 


Accordiiiff  to 

According  to 

Drii'tr. 

Stanford. 

Hala 

Tato 

1                     % 

Ntondi 

Tukua 

Munuse 

Xoba 

Xoba 

Tshut-sliu 

Tshatahu 

Bauwana 

Ban  wan  a 

Mapassa 

Mapassa 

Gungiibclc 

Gungubeld 

Accord  ill'/  to 

According  to 

Ihtccr. 

Stanford. 

Nxcjrwa 

Hala 

Dun^-aua 

Diva 
Ndunffwana 

Diya 

Gnnjru 

Bijula 

Kono 

Langa 

Belu 

Kono 

Nene 

Ngungru 

Quesha 

Nene 

Darala 

Queeha 

Darala 

According  to 

iStavford. 

Ndaba   (Vubani) 

Jnniba 

Umgundhlwa    Umdukiswa 


According  to 
Driver. 


.Iceordiitg  to 
Stanford. 


Xtsibc 

Nomankuu(;ila 

Mt^wayibana 

Nomacala 

Dikela 

Lutshlzu 

Noni 


Quati 

Nkobane 

Nmtshaba 

Noni 


^hi 


Mt«haba 
Lutshaba 
Fubu 
Dalasilc 


Lutshaba 

Fubu 

Dalatdle 


Umbuto 
Ndhlek 
Stokwe 


Mliwu 
Mbutu 
Ndhlela 
Stokwo 


All  the  infonnation  available  goes  to  show  Quato  descent 
from  Amaxesibe.  The  chiefs  in  their  correct  order  cannot 
be  traced. 

(Driver). 
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Accturding  to 
Jhri90r. 


Wabana 

Diya 

Kalimasha 

Madikane 

I 


Ma^eiiso 

Majanffaia 

Komraiokel 


Noapai 
Makaula 


iketahe 


Amahaca. — 

'' During  Majungaza'smiuorit J  Ncapai  (younger  son  of 
Madikano)  governed  the  tribe  for  him.  Majuugaza  died 
young,  leaving  Nomtshoketshe,  his  infant  son,  as  successor. 
Tiba  held  the  tribe  for  Nomtesheketshe.  These  two 
quarrelled,  and  Nomtesheketshe  joined  Makaula. 

''  Makaula  is  a  chief  of  only  a  sub-section  of  the  Bacas ; 
Nomtsheketshe  is  the  great  cliief.'' 

(Driver), 


AeeordiMff  to 
I>nv§r. 


Aecorilififf  to 
Stanford. 


Segana 
Kitirihe 
Sigungela 

HtHAli 

Zembe 

Uwaca 

Bayi 

Hkopeni 

Gobozi 

TyaU 

Stokwc 


Gwaca 

Mkopoui 

Gobozi 

Tyali 

Stokwe 


Amavundhh  fAhenutiiJ. — 

**  The  Amavundhlo  are  said  to  be  Basutos  by  descent. 
Tyali,  in  Umtirara's  time,  lived  in  wliat  is  now  the  Tam- 
bookie  location  in  tlie  Queenstown  district,  lie  afterwards 
removed  to  the  AVitteberg^n,  and  from  thence,  in  1866,  his 
son  Stokwe  cranio  to  the  soiu'ce  of  the  Bashoe  in  Teiiibuland 
and  joined  Gangelizwe." 

{^Stanford,) 

**A  doubt  exists  hero.  By  some  it  is  said  the  Ama- 
vundlde  descend  from  Basutos,  l)y  others  that  they  were 
dispersed  by  the  Tembus  (to  wliich  they  belong)  and 
sought  refuge  with  tlie  Basutos.  At  the  death  of  Bayi 
they  returned,  leaving  one  part  of  their  sei-tion  (now 
Moirosi's  people)  behind.  I  incline  to  tin?  latter  as 
Moirosi's  people  are  sDmetimos  cnlle<l  Ahatemhn.  They  are 
fi'equently  called  Ahvmtu,  from  the  fact  of  their  liaving 
come  down  from  Basutoland,  ])iit  it  appears  to  me  that 
they  wont  up  from  the  Tambookies,  to  whom  they  belong 
and  by  whom  they  were  lirst  driven  out. 

*'  At  the  same  time  tliat  thr*  Amavundlilo  ar»»  calle<l 
Ba.sutos,  Mi)iro.si's  people  are  called  Tembus,  and  l)oth  are 
known  as  Aniofnit/i.'- 

,  Dn'rt'r). 

Yours  very  trulv, 

W.  11  AMNION D  TOOKE. 


.     The  Pondo 

chiefs   I 

IS  far   as  they  can  bo  traced. 

A 

ccortUng 

to  Gladu 

in : — 

1     Ulangukwzi 

17 

Uramzi 

2    Unjane 

18 

Uiiixeleba 

3  Mpoiido 

4  Tobo 

19 

I'ucoiidisi 

20 

l"c;ilw 

5    Mscza 

21 

I'gangHta 

6    Hlaiiiandnnc 

22 

UbalLso 

7    Zoqelckazi 

23 

Ubttta 

8    Hlamba  Njfobubendo 

21 

Utinilwla 

9    Mbeujwa 

25 

UmDboua 

10    Umanzinado 

20 

Citwayo 

11     Umde 

27 

Xdayeni 
Tahlo 

12     Usam 

28 

13    Usiikudi 

29 

K^wanza 

14    Sikula 

30 

Nqquuqqusho 

15    Mtwa 

31 

Faku 

16    Uiiiktmdwana 

32 

Umqikola 

Probably  this  is  not  merely  a  list  showing  the  linoa 
descent  from  father  to  son,  Ijut  includes  collateral  descendants 
who  exercised  sovereignty  during  the  minority  of  the  riglit- 
fid  heir. 


Cai>e  Town,  27  December,  1882 


W.  H.  T. 


> 
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AP^E^'DIX   I. — ^'ATAL  AND   ZULU   TKIBES.  '115 

Historic  Sketch  of  the  Tribes  anciently  inhabiting  the  Colony  of  Natal—as 

at  present  bounded— -and  Zululand.* 

1 .  Towards  the  close  of  tlio  last  couturv,  tlio  two  countries  at  prosoiit  Iciiown  as  the  Colony 
of  Natal  aud  Zuhilaud,  were  thickly  inhabited  by  numerous  Native  Tribes  closely  located 
together,  intermaiT^-ing  with  each  other,  and  living  generally  in  terms  of  peace  and  friend- 
ship ;  tliey  possessed  cattle,  slieep,  aud  a  small  kind  of  goat,  and  cultivated  the  soil,  from 
vrliich  they  mainly  drew  their  subsistence. 

2.  Each  Tribe  had  its  own  Cliief,  who  altliough  ruling  as  a  sort  of  patriarch,  posseted 
and  exercised  the  power  of  life  and  death.  In  those  days,  domestic  (jUfirrels  were  mort' 
frequent  than  inter-tribal  ones ;  arising  mostly  out  of  disputes  about  succchsion  between 
members  of  the  Chiefs'  families. 

3.  Tribal  quarrels  of  (u)urse  also  occurred,  in  some  cases  periodically;  luit  the  wars 
arising  out  of  them  seldom  lasted  longer  than  a  few  days ;  or  as  the  natives  describe  it,  *'  an 
army  never  slept  away  from  its  home,"  and  never,  within  tlie  territory  now  known  as  the 
Colony  of  Natfu,  did  war  cause  the  destruction  of  a  Tribe;  one  battle,  such  as  it  was,  usually 
terminated  the  dispute ;  and  it  not  unfre([uently  liappened,  that  young  warriors  whoso 
addresses  had  been  paid  to  girls  of  the  Tribe  with  which  they  had  been  lighting,  sent  home 
their  sliields  from  the  field  of  battle  by  their  friends,  and  retunu'd  with  their  late  foes  to 
l>rosecute  their  love  suits  ;  tlie  lives  of  women  and  diildren  were  respected,  prisoners  tnkeu 
in  battle  were  not  i)ut  to  death,  but  detaino<l  till  ransomed  ;  and  victory,  rather  than  plunder 
and  devastation,  seems  to  Imve  been  the  grt^at  object  of  these  encounters. 

•1.  In  none  of  the  Tidbes  was  there  at  that  time  any  military  organization,  nor  tlie  least 
sign  of  aggi'cssivo  ambition.  The  Umtetwa  was  one  of  the  most  considerable  Tribes  in  the 
Country  now  called  Zululand,  and  occupied  the  lower  part  of  the  lUack  and  AVhite  Imfolozi 
llivers ;  Jobe  was  its  Chief.  The  Zulus  were  then  an  inconsiderabh?  Tribe  occupying  only  a 
snuill  portion  of  the  upper  basin  of  the  White  Imfolozi  Eiver  and  were  tributary  to  the 
Umtetwa,  from  whom  tliey  were  s(?parated  by  one  or  two  other  small  Tribes,  also  tnbutary 
to  the  Umtetwa  Chief.  Senzangakona,  Chaka's  father,  was  Chief  over  tlie  Zidus;  the  more 
immediate  independent  neii(hbr)urs  of  the  Umtetwa  power,  were  Zwide,  Chief  of  the  Aman- 
dwandwa  Ti-ibe,  Matiwanaof  the  Amang^vana  Tribe,  Goza  of  the  Abatembu,  Maciugwano  of 
the  Amacunu,  to  the  North,  AVest,  and  South. 

5.  The  Umtetwa  Chii^f,  Jobe,  had  two  sons,  Tana  and  Oodongwana,  and  as  old  age 
approjulied,  he  determined  to  make  timely  arrangements  for  th(?  succc^ssion,  he  aj^pointed 
Tana,  the  elder  of  the  two,  as  his  heir,  and  assigned  to  him  one  of  the  royal  kraals  as  a 
residence  ;  tlie  young  man  liowever  became  impatient,  and  with  his  younger  brother  plotted 
against  their  father's  life ;  this  was  discovered  and  the  old  (^lief  ordered  both  of  them  to  bo 
put  to  d(\itli ;  he  especially  directed  that  the  younger,  believed  by  him  to  be  the  most 
ambitious  and  dangenms  of  the  two,  shoidd  not  escape ;  an  anned  party  surrounded  the  hut 
the  two  young  men  were  in  during  the  night,  and  every  man  f(mnd  in  it  was  put  to  death 
on  the  sjjot,  including  Tana  the  elder  son ;  (Oodongwana,  however,  escaped  through  the 
doorway  and  leaped  the  outer  fence,  lait  in  doing  so  received  a  double  barbed  assegai 
in  his  l)ack  ;  he  fled  to  the  l)ush  and  concealed  himself,  but  was  .sought  for  and  discoverc^d 
next  day  by  his  sister,  who  extracted  the  assegai,  and  gave  him  food,  as  well  as  a 
particular  kaross;  search  was  aft er>\ards  mode  for  him  by  his  father's  directions,  but  l>y 
disguising  (me  of  liis  attendants  witli  his  sister's  robe  and  other  means,  lie  escaped  out 
of  his  father's  countrj*. 

().  It  is  remarkable  that  these  events  in  the  personal  history  of  Godongwana,  led  to  all 
tlie  great  changes  in  the  habits,  condition  and  destiny  (fi  the  immense  native  population, 
occupying  almost  from  tlie  Zambezi  to  the  8t.  John's  Eiver,  and  may  be  said  to  have  caused 
Natal  tol»ecoine  a  British  Colonj-. 

7.  It  was  prol)ably  in  1785-90,  that  Godongwana  escapcnl  from  the  fate  intended  by  his 
Father;  badly  wounded  and  reported  to  be  dead,  he  wandered  from  Tribe  to  Tribe;  stories  of 
miraculous  escapes  are  related  of  him,  and  eventually  he  found  his  way  far  enough  South, 
to  come  in  ccmtac^t  with  white  people  ;  he  studied  the  liabits  and  mode  of  warfare  of  his  new 
acquaintances,  perhaps  as  a  servant,  and  at  length  returned  after  the  death  of  his  father,  to 
Iiis  own  Tribe ;  he  had  acquired  two  horses,  and  came  back  to  his  peoj^le  **  sitting  upon 
one  of  them";  in  those  days  a  horse  was  an  unknown  animal  in  the  present  Natal  and 
Zululand,  and  the  romantic  descrix)tions  forwarded  to  his  Tribe  of  th(»  young  Chief  himself, 
and  the  animal  upon  which  he  rode,  added  prestige  to  tlie  rightful  claim  he  possessed  to  the 
power  of  his  Father;  his  approach  was  slowly  and  caaticuisly  made,  circumstances  such 
as  these,  secured  for  him  a  superstitious  reverence  from  the  pe^jde,  and  the  scar  of  the 
wound  he  had  received  ser^'ed  to  identify  Iiim  as  the  lost  son ;  the  reigning  Chief  flt^d 
with  a  portion  of  the  people,  l>iit  Godong^vana  eventually  overcame  him  and  jnit  him  to 
death  ;  he  met  with  opposition  from  some  of  his  father's  tributaries,  but  lie  at  length 
made  himself  undisputed  master  of  tlie  I'mtetwa  power;  in  com]>liment  to  his  wonderfxd 
liistory,  his  name  was  changed,  and  he  IxM-ame  afterwards  celebrated  under  the  name  of 
** Dingiswayo,"  which  means  *'  The  Wanderer"  or  he  who  was  caused  to  wander. 
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8.  Dingiswayo  no  sooner  found  hims«'lf  liruily  established  as  Oiief,  tlian  ho  introduced 
among  his  peoph)  the  priuci])les  of  military  organization  Avhich  he  had  learned  from  the 
white  people  during  his  wanderings.  It  is  diiUcult  to  judge  how  long  his  exile  lasted,  but 
tlie  probabilities  are,  that  it  must  have  been  from  ten  to  iiftetMi  years. 

9.  Not  hmg  after  the  return  of  (fodongwana  now  Dingiswayo,  events  happened  in  the 
Zidu  couLtry,  which  were  destin<'d  to  carry  to  its  utmost  extent,  the  great  revolution  com- 
menc'ed  by  Dingiswayo's  introduction  of  the  new  military  s^'stem  among  his  people. 

10.  S(nizangakona  the  Chief  of  the  small  tributary  Zidu  tribe,  had  an  illegitimate 
son  nijmed  Chaka,  bom  to  an  accidental  intimacy  with  a  girl  of  the  Elangeni  Tribe. 
The  young  man  was  energetic  and  talimted  and  assumed  airs  which  gave  offence  to  the 
Chief's  family  ;  and  in  consequence  of  their  hostility,  he  and  his  mother  were  compelleil  to 
fly  for  their  lives,  and  took  refuge  with  Dingiswayo,  one  of  whose  regiments  he  entered  as  a 
private  soldier;  this  in  all  probability  o<'Curred  about  180.3.  Chnka  accompanied  his 
regiment  in  all  l)ingisway(/s  exj^editious  and  earned  for  himself  a  great  military  reputation. 

11.  Dingiswayo  never  allowed  women  and  children  to  be  put  to  death,  and  frequently 
-i»eleasod  them  when  they  had  been  taken  prisoners  ;  he  cared  little  for  the  capture  of  cattle, 

and  thought  that  the  greatest  evidence  of  victory,  was  to  cjuai-ter  liis  army  in  his  enemy's 
Country ;  ho  nuide  a  rule  of  doing  this  so  long  as  there  was  grain  enough  to  support  it, 
to  bo  found,  belonging  to  a  defeated  Tribe.  The  consequence  was,  that  he  tever  utterly 
destroyed  or  permanently  dispersed  any  people  with  whom  he  went  to  war  ;  they  usually 
re-occupied  their  Country  and  acknowledged  Dingiswayo  as  their  paramount  Chief,  until  it 
suited  them  to  do  otherwise. 

12.  Chaka  disapproved  of  this  policy,  because  he  thought  it  would  ultimately  lead  to 
dangerous  combinations  against  the  Supreme  Chief;  he  tliought  that  the  only  safe  plan 
was  to  inflict  su<;li  an  injuiy  as  wimld  thoroughly  disorganize;  hence,  when  he  acquired 
pow<»r  he  adopted  the  uncompromising  system  whicli  raised  the  Zulu  power  to  such  renown 
in  South  Africa. 

\o.  After  Chaka  had  served  long  enough  in  Dingiswayo's  ai'my,  to  master  the  system 
introduced  by  tliat  Chief,  and  to  mark  the  d(?fects  of  it,  his  father  Senzangakona  died,  and 
he  became  Cliief  of  the  Zulus  about  1810  ;  by  this  time  all  the  neighboring  Tribes  had  been 
compelled  in  self-defence,  to  adopt  the  new  mihtary  system,  and  among  others,  Zwide,  Chief 
of  the  most  powerful  neighboring  Native  Tribe,  had  done  so  extensively ;  between  this 
Chief  and  Dingiswayo,  many  battles  took  place,  Dingiswayo  more  than  once  occupied 
Zwide's  country  with  his  army  until  he  had  exliausted  all  its  stores  of  corn,  and 
had  several  times  taken  Zwide  prisoner,  and  as  often  released  him,  because,  he 
said  he  was  only  fighting  to  show  the  superiority  of  his  army,  and  Zwide  was  the  com- 
panion of  his  Fath(*r.  On  one  occasion,  however,  Dingiswayo  was  with  a  small  guard,  too 
much  in  advance  of  his  own  army,  and  was  himself  captured  by  Zwide ; — perhaps  about 
1818, — the  latter  wished  to  emulate  the  generosity  of  his  former  conqueror  and  release  him, 
but  the  counsels  of  his  mother  Tombazi  prevailed,  and  Dingiswayo  was  put  to  death ;  his 
anny  was  soon  aftcT  defeat(Hl  and  his  Country  ovt'iTun  by  Zwide's  forces,  when  the  Umtetwa 
Tribe  took  ref ago  und<*r  Chaka  ;  from  that  time  to  the  present  day,  they  have  continued  to 
form  a  portiini  of  the  Zulu  power,  although  they  have  retained  their  separate  tribal  name. 

14.  But  before  tliis  disastrous  tennination  to  the  IJmtetwa  power,  Dingiswayo,  its 
Chief,  had  been  in  the  halut  of  cjilling  upon  Chaka  as  his  vassal,  to  co-operate  with  him  in 
expediti(ms  against  any  of  his  more  formidable  neighbors  wdiom  he  wished  to  subdue,  and 
one  of  them  is  notable  from  its  havijig  l)een  made  on  the  Amang^ane,  a  nimierous  Tribe 
residing  in  the  North  Western  part  of  the  presoat  Ziduland,  about  1819.  The  Amangwane 
were  defeated  and  compelled  to  retire  to  the  South  West,  but  they  were  strong  enough  to 
overcome  oth(»r  Tril>es  in  their  way,  and  to  reimburse  their  losses  by  the  booty  they  took 
from  them  in  i)assiug  through  their  Country,  they  entered  what  is  the  present  Colony  of 
Natal,  in  the  Division  of  Newcastl(^  and  settled  themselves  under  the  Draakenberg,  where 
Zikali,  the  son  of  the  Chief  Afatiwana,  now  resides  witli  the  same  Tribe.  Some  years  after, 
they  wer(^  again  attacked  by  Cliaka  and  driven  to  what  is  now-  called  the  Orange  Free  State, 
Atoshesh  became  their  tributary,  until  again  driven  by  one  of  Cliaka's  expeditions,  when 
they  crossed  once  more  to  the  coast  face  of  the  Draakenberg,  towards  the  Frontier  Tribes  of 
the  Ca])0  CV:)lony  ;  their  approach  caused  great  alann,  and  a  Colonial  force  acting  with  that 
of  the  Frontier  Kafirs,  encountered  and  defeated  them  so  comidetely,  as  to  induce  the 
Chief  Matiwana  to  resolve  on  returning  to  offer  his  allegiance  to  Chaka,  as  a  subject, 
Chaka  had  however  in  the  meanwhile  been  assassinated,  and  Matiwana,  although  received 
with  every  mark  of  kindness  by  Dingaan,  Chaka' s  successor,  was  soon  after  put  to  death  by 
him,  because  he  feared  his  genius. 

15.  The  entrance  of  this  Tribe,  into  what  is  now  the  Colony  of  Natal,  was  the  first 
shock  felt  by  its  uuwarlike  inhabitants,  from  the  military  si)irit  and  new  tacti(?s  wliich  had, 
unknown  to  them,  been  growing  up  in  the  East ;  this  was  however  the  effect  of  the  com- 
binetl  action  of  the  Umtetwa  power  under  Dingiswayo  and  the  small  Zulu  force  under 
Chaka  ;  all  the  subsequent  attacks  upon  thisTribe  were  made  by  Chaka  alone. 

10.  When  Chaka  became  Chief  over  both  tlieUmtetwas  and  the  Zulus,  after  the  death 
of  Dingiswayo,  he  found  himself  strong  enough  to  undertake  short  aggressive  expedi- 
tions; the  immediate  neighborhood  of  Zwide  the  conqueror  of  Dingiswayo,  rendered    it 
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imprudont  for  liim  to  go  far,  or  to  take  tlie  whole  of  his  force  from  liome,  but  ho  was 
nevertheless  enabled  to  force  the  AiuacTinu  and  Abatenibu  Tribes,  then  residing  on  the 
Lower  Buffalo  or  Umzinyati  and  Tugela  Rivers,  principally  on  the  left  bank,  to  move  to 
the  Soutli  for  their  safety ;  both  these  were  numerous  and  x>owerf  ul,  and  their  retreat  was 
through  the  centre  of  what  is  now  the  Colony  of  Natal,  and  formed  tlie  second  and  third 
wave  which  swept  over  its  inhabitants,  who  although  occasionally  attempting  a  combined 
resistance,  were  defeated  and  dispersed ;  tliey  were  no  match  for  Chaka's  neighbors, 
rendere<l  formidable  by  having  adopted  more  or  less  of  the  new  military  system.  In  the 
retreat  of  these  two  Tribes,  they  interfered  with  and  unsettled  all  the  Country  inland  of 
the  parallel  of  Pietermaritzburg  to  the  Draakensberg ;  and  by  their  departure  and  tlio 
vanquishing  and  incoq)oration  by  Chaka  of  the  Amacube,  a  neighboring  Tribe,  all 
barriers  were  removed  between  this  dreaded  Chief  and  the  Tribes  of  and  to  the  South  of 
Tugela  valley,  including  the  present  Colony  of  Natal. 

17.  But  for  some  time  after  tlie  commencement  of  his  career,  CTiaka  had  too  formidable 
a  near  neighbor,  to  feel  himself  safe  enough  to  undertake  any  distant  enterimsc ;  Zwide  the 
conqueror  of  Dingiswayo  was  at  hand  and  prudence  compelled  Cliaka  to  be  on  his  guard. 
Zwide  made  several  attacks  upon  him  and  at  length  compelled  him  to  evacuate  his  Country 
and  retreat  to  the  Tugela  valley ;  Zwide's  army  followed  him,  but  lie  could  not  cope  with 
Chaka  as  a  general,  was  rnit-maneeuvred  and  defeated  in  battle  ; — Chaka  promptly  followed 
up  his  advantage  and  compelled  him  and  a  portion  of  his  pi^ople  to  fly  his  country ;  the 
great  majority  of  Zwide*s  people  then  submitted  to  Cliaka  and  became  Zidu  subjects,  and 
the  last  serious  check  upon  Cliaka' s  victorious  career  was  then  removed. 

1 8.  The  Tribes  of  the  Tugola  valley  and  the  numerous  ones  of  the  present  Colony  of 
Natal,  now  ])ecame  next  neighbours  to  the  Zulus  ;  those  liWng  in  the  vaUoy,  possessed  the 
advantage  of  the  shelter  of  its  extensive  jungle,  antl  several  of  them  were  allowed  by  Chaka 
to  occupy  their  lands  as  tributaries,  on  their  promptly  tendering  their  submissiim  to  him  ; 
others  wert»  attacked  and  driven  further  »South;  one,  thc^  Amakabela,  although  repeatedly 
attacked,  and  reduced  to  live  upon  roots  and  wild  animtds,  perseveringly  rlung  to  tli(jir 
ancient  homes,  and  in  spite  of  all  the  vicissitudes  of  those  eventful  times,  rcmaincMl  in  the 
oc<;upation  of  their  Country  ;  sometimes  as  porsecutcHl  fugitives,  living  in  rocks  and  bushes ; 
at  others,  as  vassals  of  some  Tribe  more  favoured  by  the  ruling  power  ;  and  thoy  still 
occupy  the  lands  of  their  forefathers,  undor  their  present  Chief  j\[agedama,  who  with  his 
Tribe  became  British  subjects  on  the  proclamation  of  Xatal  as  a  Britisli  Colony. 

19.  The  numerous  Natal  Tribes,  not  inhabiting  tlie  Tugela  valb-y,  and  situated  lu»l«>w, 
or  on  the  coast  side  of  the  parallel,  disturbed  by  the  threes  retr(\'it  ing  waves  already  noticed, 
soon  found  themselves  exposed  t<»  the  fidl  brunt  of  Zulu  attack ;  those  ni(»re  immediately 
opposite  the  seat  of  Zulu  jmwer,  that  is  l)etween  3.)  to  Go  miles  from  the  S(»a,  f(»lt  it  most ; 
but  none  were  strong  enough  singly,  to  force  themselves  tlirongh  the  Tribes  in  their  rear 
and  avoid,  as  others  had  done  for  the  time,  the  attacks  of  the  Zidus  ;  with  this  difficulty 
behind  and  Cliaka  in  front.  th(»ir  only  course  was,  to  fonii  a  confederacy  strong  enough  to 
overbear  all  opposition  and  move  to  the  South  ;  they  suctceeded,  and  carried  with  them  the 
Amabaca  and  other  Tribes  next  below  the  (course  of  the  Abatenibu  and  Anuu^mu  already 
described  ;  and  thus  a  fresh  bt^lt  of  inhabitants  was  disturbed  and  dispossessc'd,  by  a  fourth 
wave  put  in  motion  by  tho  advance  of  the  military  system  introduced  by  I)ingiswayo ; — this 
occurred  about  1814. 

20.  It  was  the  universal  terror  caused  by  this  system,  tliat^so  comx)letely  changed  tho 
sentiments  and  a(?t>j  of  Tribes  hitlierto  friend  to  eaeh  other;  considerations  of  self-pi*eser- 
vation  led  friend  to  turn  upon  friend ;  all  ancient  alliances  and  friendships  melted  nway 
before  the  new  cir<'um«tanc(*s ;  first  tribes,  then  families,  becanu*  di5<organized,  until  at 
length  almost  every  man's  hand  was  turned  against  his  neighlM)r.  Those  Tribes  who  were, 
accepted  by  the  univers^il  en«'mv,  Cliaka,  as  his  tributaries,  became  aggressors  in  jiroportitm 
to  their  strength,  in  imitation  and  with  the  support  of  their  master.  In  addition  to  the  minor 
forays  by  these,  the  country  was  traversed  by  the  organized  Zulu  forces,  whose  onlers  were, 
to  exterminate  man,  woman  and  child,  and  bring  home  their  cattle  as  the  property  of  the 
King.  Cliaka's  policy  seem  to  have  been  to  annually  widen  the  circle  of  devastation  around 
liim,  so  that  every  year  his  expeditions  became  more  distant,  until  at  length  they  cTOssed 
the  St.  John's  River  on  the  South,  and  King  George's  on  tlie  North.  Tlioso  Tribes  who  in 
liis  early  <;areer,  evaded  him  by  passing  to  the  Scmth,  were  subse<xue  ntly  ov(^rtaken  })y  liis 
forces,  in  their  new  homes,  and  either  dispersed  or  destroyed ;  three  o^ily  of  the  many  who 
came  in  contact;  with  him,  escaped  destruction  at  his  hands,  namely,  1st.  The  Abatembu, 
who  attempted  to  expel  the  Amampondo  under  Faku.  from  their  country,  but  were  defeated 
and  their  Cliief  killed  in  battle  by  Faku ;  2nd.  The  Amangwana  luuler  Matiwana,  who 
atti'mpted  to  occupy  the  coimtry  of  some  of  the  Frontier  Tribes,  and  were  met,  defoatiKl  in 
battle  and  dispersed,  by  the  Cape  Colonial  aiul  Frontier  Tribal  Forces;  and  .3rd.  The 
Amabaca  under  Madikane  who  came  into  contact  with  the  Tambooki(\s,  a  Cape  Frontier 
Tribe,  by  whom  they  were  ilef^ated,  their  Chief  killed,  and  the  Tribe  driven  back. 

21.  TJie  course  of  Chaka's  conquest  to  the  South  was  checked  by  the  existen<'e  of  the 
Colon}'  of  the  Cape  of  Goo<l  lIop(»,  and  on  the  North  by  the  attacks  of  fever  and  a  kind  of 
cholera,  which  caused  gi^at  mortality  among  his  army  in  tho  low  country  about  St.  Qeorgi^'s 
Biver. 
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2'2.  CliJika  Jilwjj ys  f(»lt  ^voixt  r(»spect  for  tlio  English  p^wor,  and  ^vl^sllC(l  to  he  on  gocwl 
teniLS  with  the  Cap«?  Colony,  ])rol)al)ly  from  what  lio  had  hoard  from  the  wandorcr  Din^s- 
wayo,  and  from  knowin«^  that  tho  8vstcm  which  had  made  him  ko  su<-cos.sf id  in  war,  had  l>een 
introdured  from  that  Colony. 

23.  Bnt  iho  condition  of  tlio  torritorv  now  known  as  Natal.  l)0(;ame  ovory  3'^oar  more 
doplorablo  :  annnally  travorsod  by  Znlii  arniios.  aid<'d  l)y  tin;  constant  forays  of  tributaries, 
no  Tribp  could  r(vorf>fani/n  its<'lf ;  cultivation  of  tho  soil  bn^amr  dangerous,  because  scarcity 
of  food  was  universal,  and  hungry  wanderers  invariably  destroyed  the  cultivators,  and  were 
in  turn  themselves  destroyed  by  (itlur,  but  stronger  parties,  as  hungry  as  they  ;  at  length 
cultivation  ceased  altogether,  and  famine  caused  the  loss  of  niiore  life  than  tho  assegai. 

21.  Tlie  only  domf^stic  animals  left  to  these  wretched  people,  were  their  dogs,  and  with  the 
assistance  of  tli(»se  they  succeeded  occasicmallv  in  capturing  game,  but  as  the  urgent  demands 
of  hunger  seldom  suifen»d  these  animals  to  share  in  the  meal  they  captured,  they  soon 
b{^canu.>  useless  from  starvation,  and  at  length  fonnod  tin?  only  animal  food  "with  which  the 
Avild  roots  were  llavored  by  their  masters ;  wolves  became  so  daring  from  consta,ntly  feeiling 
on  hmnan  Il(»sh,  that  tlun'  boldlv  attacki'd  men  and  wom(Mi,  and  continuallv  earned  off 
chiMren.  Tiie  country  becann^  filled  with  small  pai-tit^s  of  staiwing  and  desperate  men  ; 
tlun'C  was  but  one  ste[)  to  cannibalism,  and  this  was  socm  taken  by  a  man  named  Umdava, 
who  coaceiv(Ml  the  idea  of  eating  human  ilesh.  and  a  considerable  band  soon  gathered  round 
him;  his  example  wa-*  followed  by  others,  until  the  fragments  of  four  Tribes  had  btHMUue 
cannibals;  they  huiited  for  huiuan  IxMugs  as  men  do  for  game,  and  became  a  far  more 
t(»rrible  scouig"  to  t]\<)  Country  than  Chaka's  armies.  I  have  mystdf  conversed  with  several 
men,  who  escjiped  jil'tt^r  having  been  captured  by  these  **  man-eaters,"  and  after  having 
been  told  oiT  to  furnish  the  next  feast  of  their  captors  ;  and  with  one,  a  Chief  still  living  in 
this  Cobuiy,  who  was  com])(dled  to  carry  tin;  vessel  in  which  he  was  told  In*  w<mld  liimself 
bo  cookr»d  ;  tlu^  scimio  of  his  escaj)e  is  not  ilve  miles  from  the  spot  on  which  tliis  paper  is 
written,  jiurl  jit  present  forms  part  of  the  episcopal  propei-ty  held  by  the  IJishop  of  Natal. 

*2').  l*eridiinj^- from  famine,  harass(Ml  by  ii(»rce  wolves  and  still  liercer  cannibals,  the 
scattennl  p  jpulalions  at  liMigth  tui'n(Ml  their  attention  to  the  Zulu  Country,  wlnn-e,  what<?ver 
niigh<  be  Ihe  «r()verument,  they  couM  at  least  get  food;  and  thous.mds  of  individuals  pre- 
sent<Ml  themselves,  destitute  and  starving,  to  be  "picked  up"  by  the  Zulus. 

2().  The  etiect  of  Cliaka's  operations  was  to  destroy  all  security  of  life,  and  to  make 
his  government  attractive  in  comparison  with  the  misery  it  caus^nl  to  those  without  its  pale; 
but  even  in  s[iii'e  of  all  this  sulTering,  many  individuals  and  sections  of  Tribes,  preferred 
t )  brave  out  the  storm,  in  forests  an<l  other  jdaces  of  concealment,  to  phu-ing  themselves 
in  tin*  power  of  on(»  so  much  dr<»aded. 

27.  The  larg<>  Tribes  who  had  been  the  first  to  disturb  the  aboriginal  inliabitants 
<}(  NatJil.  in  their  endeavours  to  pass  thnnigh  tho  country  now  known  by  that  name,  to 
esf%'ipe  from  Chaka,  h  iviuu:  l)f>en  overtaken  and  dispersed  by  Chaka's  armies  in  their  noAV 
residences,  and  thr*ir  Chiefs  mo-stly  kiUed.  now  found  further  ilight  useless,  and  tho  great 
body  of  their  population  returned  and  becimie  subjects  to  the  Zulu  King,  who  distributed 
them  among  his  hend  men  and  chief  officers  and  incorporated  tln^  young  men  into  his  army 
asscddiers;  and  it  is  remarkable  that  such  of  these  three  Tribes  as  entered  Natal  in  1812 
or  IHl;^,  for  the  first  time  as  fugitives  from  (!haka,  and  wlio  afterwards  returned  and 
bf» 'ame  Zulu  subjects,  now  oi*cu]>y  .as  British  subjects,  almost  tin*  same  tracts  of  country 
they  settled  Upon  when  they  first  entered  the  territory. 

2S.  They  with  several  others  are  ranked  in  a  dilTerrMit  class  fr»)m  the  aboriginal 
inhabitants,  b'^cause  although  they  oc(Mipied  part  of  this  c(mntrv  long  before  any  white 
settlennMit  was  thouii:ht  of,  they  were  not  anions*  the  more  aiu-ieut  of  the  inhabitants. 

20.  Those  Trii)es.  however,  who  as  soon  as  they  found  out  Chaka's  policy  and  pow<T, 
tendered  their  subiuisMon  and  alle^iunce  to  him  and  were  accepted  as  tributaries,  were 
th'^  Amabomvu,  tin*  Amanxanudnla.  the  Abanibo,  the  Amakabela.  tin*  .Vmancolosi,  the 
Amacele.  and  others,  they  occupied  tin*  valley  of  tln^  Tugela,  from  its  junction  with  the 
l^ulTalo  or  I'm/invMti  Uivei",  to  tin*  Sei  and  along  the  coast  to  tho  Tongati  liiver. 

.'jO.  Towards  the  hitler  ])art  of  his  reii^fn.  ( 'hnka  nn)ved  (»ne  of  the  royal  kraals  caUed 
'*  T)ukuz:i,"  acnx^s  the  Tup^ela  to  the  Cuivoti  Kiver,  into  what  is  now  Natal ;  fr«»m  thi-i  he 
march'*d  his  List  eyp.'dition  against  the  Am  r:i[> ondo,  whoin  he  <lef()ated,  ami  captured 
large  numbers  of  tln*ir  cattle,  but  did  not  disperse  ;  Faku  their  Chief,  sent  a  deputation  to 
fuUow  the  armv  on  its  return  and  ten^ha*  his  suhmission  to  Chaka. 

31.  On  i]w  Zulu  army  reaching  lionn*,  it  was  ordered  to  proc(M*d  to  the  North,  on 
another  (*xpt'dition,  Avithout  taking  rest;  and  shortly  afttrr  its  re-de})arturo,  the  King  was 
assassinated  bv  his  brothers  at  his  own  residem-i*,  in  whnt  is  now  Natal,  and  in  the  full 
car(*(*r  of  his  success,  on  ihi>  'J.'Jnl  SeptmilxM*,  ISJS.  in  ubout  the    list  year  of  his  a<r''- 

.*»2.  It  is  sai<l  th  it  (/haka  nnM.  his  dejith  whih*  ;j^iving  audience  to  this  Amanip«mdo 
deputation,  that  In*  had  lU'cepted  their  submission,  and  had  arranged  with  them  forLi«*ute- 
nant  Farewell  to  r(*C(*ive  part  of  the  Amampon<lo  Country  as  a  gift  from  himself,  in  lieu  of 
part  of  the  neigh Ixn-lnxxl  of  l*ort  Natal,  whiiih  was  what  Farewell  wanted. 

3.*3.  By  such  events  as  those  described  above  was  the  territory  now  called  Natal  depo- 
pulated, and  the  Zulu  power  built  up  ;  to  avoid  staiTation  and  the  other  horrors  of 
insecurity,  tho  people  became  Zulus  ;  and  Natal  was  trausfonued  from  a  thickly  settled  and 
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universally    cultivated  peaceful  coimtry,  to  a  wilderness,  in  which,    the  remnants  of  its 
inhabitants  were  almost  universally  killing  or  being  killed. 

34.  Chaka  was  succeeded  by  Dingaan,  liis  brother  and  assassinator ;  at  that  time  the 
Zulus  and  their  tributaries  occupied  the  present  Zulu  Country,%  and  both  banks  of  the 
Tugela  river  from  Job's  Kop  to  the  Sea,  and  Southward  along  the  coast  as  far  as  the 
Umgeni,  and  the  King's  cdttle  kraals  extended  to  the  South  Bank  of  the  Umzimkulu 
River. 

35.  The  tnbutary  Tribes  which  had  been  allowed  by  Chaka  to  retain  their  own  Chiefs 
and  internal  government  down  the  valley  of  the  Tugela,  and  which  still  retained  tliese  at 
his  death,  had  enjoyed  from  their  position  along  that  valley,  the  greatest  facilities  for 
strengthening  themselves,  by  acquiring  additional  population  from  the  scattered  inhabitants 
of  the  dispersed  Tribes,  because  the  refugees  reached  them  first. 

3G.  Four  years  before  Chaka's  death,  some  Europeans  had  settled  at  Port  Natal, 
and  around  tliese  men  was  also  congregated  a  considerable  population  belonging  to  tho 
dispersed  Tribes,  to  whom  desertion  from  the  Zulus  became  frequent. 

37.  On  Dingaan's  accession,  s>Tnptom8  of  disaffection  showed  themselves  in  various 
parts  of  tlic  Zulu  Country;  some  Tribes  revolted  and  moved  off  to  the  Northward ;  Qeto 
the  surviving  Chief  of  the  Amaqwabe  Tribe,  took  the  opportunity  of  moving  to  the 
South,  along  the  Coast ;  in  his  course  he  took  possession  oi  the  King's  cattle,  he  was 
followed  by  a  Zulu  force,  but  he  defeated  it  and  turned  freebooter ;  it  was  he  who 
treacherously  murdered  Messrs.  Farewell  and  Thackwray  and  party,  on  tho  St.  John's 
Uivor,  on  their  return  from  the  Cape  with  goods  for  Chaka ;  he  was  however  soon  after 
totally  defeated  in  an  attack  ho  made  upon  Faku,  liis  power  was  completely  broken,  and 
he  became  a  fugitive  with  liis  family ;  he  reached  one  of  tho  remnants  of  the  Natiil 
Tribes  imder  Baleni,  who  upon  reporting  his  amval  to  Dingaan,  was  ordered  to  jmt  him 
to  death,  and  obeyed.  It  is  necessary  to  explain  that  by  this  time  most  of*  the  Natal 
popidation  had  actually  been  incoi'porated  with  the  Zulus,  and  that  the  remnants  who 
])roferrod  not  living  inuuediately  under  Zulu  rule,  had  foimd  it  safest  to  acknowledge  tho 
Zulu  King,  by  paying  some  periodical  tribute  in  feathers  or  skins,  by  these  means  their 
condition  was  much  ameliorated. 

38.  These  signs  of  disaffection  caused  much  anxiety  to  the  King  Dingaan,  who  finding 
that  the  tributary  Chiefs  had  acquircnl  so  much  strength,  and  fearing  a  combination  against 
his  power,  determine<l  to  cut  them  off  in  detail,  and  appoint  officers  of  his  own  to  rule  over 
their  respective  Tribes ;  he  succeeded  in  carrying  out  this  policy  to  its  fullest  extent,  and 
by  draftmg  all  their  young  men  into  his  army  he  so  completely  amalgamated  these  Tribes 
in  his  own  government,  that  such  members  of  the  several  Cliiefs'  families  as  escaped  being 
put  to  death,  concealed  their  rank  and  j)f^ssed  as  commoners.  Finding  also  that  the 
presence  of  European  settlers  at  Port  Nattd  was  a  g^eat  temptation  to  the  Zulus  to  desert, 
and  that  there  was  great  difficulty  in  recovering  the  deserters,  he  ordered  the  withdrawal 
of  his  i)eople  living  to  the  South  of  the  Tdngati  Kiver,  to  the  North  of  that  river,  and  ulti- 
mately to  the  north  bank  of  the  Tugela,  for  45  miles  fi'om  its  mouth. 

39.  It  appears  that  the  white  settlers  were  on  one  occasion  prevailed  upon  by  threats  of 
expulsion,  and  by  promises  of  sparing  tho  lives  of  the  refugees,  to  give  up  a  party  of  four, 
who  in  s])ite  of  those  promises  were  immediately  put  to  death ;  after  this  all  refugees 
from  the  Zulu  Country  were  sent  further  South  as  soon  as  they  reached  the  wliite  settlers, 
when  of  coiu'se  every  attempt  to  disc<jver  them  was  ineffectual.  Dingaan  was  evidently 
alarmed  at  the  tendency  of  this,  and  about  the  year  1833,  sent  a  force  against  the  whites, 
from  which  they  and  their  people  escaped  into  the  Amampondo  Country,  and  although 
most  of  tho  whites  returned,  many  of  the  natives  remained  away  until  the  presence  of  the 
Boers  in  1837-38  afforded  them  suffi<ient  j)rotect ion  against  theii*  old  enemy. 

40.  The  arrival  in  Natal  of  the  emigrant  Boers  in  1837-38,  introduced  an  entirely  new 
element  into  the  politics  of  the  country  ;  and  it  will  not  bo  necessary  to  enter  further  into 
the  history  of  that  migration  than  is  sufficient  to  show  its  effect  upon  the  native  population. 
When  these  emigrants  came,  they  found  the  subjects  of  Dingaan,  King  of  tho  Zulus, 
occupying  tho  whole  of  the  upper  part  of  the  Tugela  valley,  including  the  lower  parts  of 
the  Mooi,  Bushman's,  Sunday's,  and  Buffalo  Ilivers,  down  as  far  as  the  Krans  Kop,  or  the 
present  Fort  Buckingham ;  while  from  that  i)oint  to  the  Sea,  the  left  bank  of  the  Tugela 
only  was  occujned,  because  the  inhabitants  cm  the  right  bank  had  T)een  removed  by 
Dingaan's  order  to  prevent  the  facility  for  desertion  to  the  European  settlers  which  their 
I)resence  naturally  afforded. 

41.  Ditficidties  between  the  Boers  and  Dingaan  occurred  immediately  on  their  first 
communications  with  eac^h  other,  and  these  were  soon  increased  to  the  extent  of  deadly 
hostility,  by  the  treacherous  nmrder  of  Iletief  and  his  party  at  Dingaan's  kraal ;  as  the 
struggle  progressed,  the  cause  of  the  Boers  was  assisted  by  the  revolt  of  the  King's  brother 
Panila,  \mo  joined  them  in  the  i)resent  Colony  of  Natal  with  fully  half  of  the  Zulu  ikijju- 
lation. 

42.  This  change  in  the  state  of  parties  soon  decided  the  contest ;  the  force  brought 
through  by  Panda,  fought  for  the  Boers  against  Dingaan,  who  was  defeated  and  compelled 
to  fly,  and  was  ultimately  killed  by  the  Amaswazi,  a  hostile  Native  power  to  the  North. 
Panda  who  with  some  of  his  councillors  was  kept  in  the  Boers'  camp  as  a  precaution  ag^nst 
treachery,  was  proclaimed  King  of  the  Zulus  and  at  once  assumed  the  Qovemment. 
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43.  A  portion  of  the  people  who  originally  accompanied  him  into  the  Colony  on  hifl  revolt, 
went  back  with  him ;  but  a  largo  portion,  altliough  they  had  fought  on  his  side  and  had 
contributed  to  his  being  ninde  King,  refused  to  do  so,  they  preferred  the  protection  of  the 
Boers  to  being  any  longer  Zulu  subjects. 

44.  These  are  the  100,000  people  referred  to  by  Mr.  Commissioner  Cloete,  in  his  letters 
of  the  loth  November,  1843,  and  10th  August,  1848,  as  the  large  influx  of  "Refugees," 
which  took  place  about  1 839  ;  it  is  liowever  now  shown  beyond  doubt,  that  they  were  the 
aboriginal  inhabitants  of  the  Country-,  embracing  the  first  opportimity  that  had  offered  itself 
to  them,  of  occ^up^-ing  their  ancient  homes,  without  being  subject  to  Zulu  rule,  and  in  all 
l)robability  amounted  to  more  than  100,000. 

45.  The  ra^ndity  with  which  events  succeeded  ea(.'h  other,  prevented  many  frtmi  joining 
their  respective  Tribes  at  the  time;  so  that  migration  from  the  Zulu  Country,  of  indi\-iduals 
and  families  connected  with  these  Tribes,  was  very  considerable  for  several  years  after 
Panda  became  King. 

46.  It  is  but  natural  to  suppose  that  before  he  liad  completed  his  arrangements  for 
checking  this  migration,  it  must  have  been  much  greater  than  after ;  opportunities  would 
})ecome  more  seldom  and  the  risk  greater  wlien  such  arrangements  were  made ;  such  was  the 
case,  and  there  are  to  this  day,  aboriginal  inhabitants  of  tliis  Colony,  still  living  in  the  Zulu 
Country,  some  from  want  of  oppoi'tuuity  to  join  their  relatives  here,  others  from  choice. 

47.  Thus  we  find  that  in  1812,  the  date  when  the  inhabitants  of  the  territory  now 
called  Natal,  first  began  to  be  disturbed  by  the  gi-owtli  of  the  Zidu  power,  that  territory 
was  occupied  by  no  less  tlian  ninety-four  (94)  separate  Tribes  enumerate<l  under  Table  No. 
1,  whose  population  must  have  been  very  numerous. 

48.  Tliat  forty-three  (43)  of  tliose  aboriginal  Tribes,  are  now  residing  in  Natal,  still  as 
separate  as  they  originally  wer(»,  that  many  members  of  them  now  li\-ing  are  the  ver>- 
individuids  wlio  formed  part  of  tlie  communities  enunierate<l,  before  they  were  disturbed, 
and  are  living  witnesses  of  the  trutli  of  tliis  record,  while  the  rest  are,  as  a  rule,  tlie  descen- 
dants of  tliose  communities. 

49.  Tliat  several  of  th(>S(j  aboriginal  Tri]>es  Avho  migrated  to  tho  South,  such  as  the 
very  considerable  ones  of  tlio  Amabi^le,  the  Amazizi  and  others,  are  at  x)resent  among  the 
I)eoi)le  called  Fingoes,  in  the  Frontier  Districts  of  the  Cape  Colony;  and  that  three,  the 
Amavundhlo,  the  Abash wau  and  the  -iVmal)aca,  occupy  the  territory  (jall(*d  *'  No  Man's 
liand,"  to  the  South  of  Natal,  while  a  section  of  tlie  Amabaca  are  in  Natal;  a  fourth,  the 
iVmaxesibe,  now  live  on  the  border  of  '*  No  Man's  Land." 

50.  That  tliirty  nine  of  the  al)original  Trib(»s  were  so  completely  dispersed  and  their 
reigning  families  annihilated,  that  they  no  longer  exist  as  separate  Tribes,  but  some  of  the 
individuals  belonging  to  them  congregated  and  formed  others, — not  imder  here<litarA'  Chiefs, 
— such  as  the  Amaduma,  and  those  enumerattvl  under  Table  II  Class  No.  2  ;  and  that  others 
have  become  incorporated  with  these  aboriginal  communities. 

51.  That  there  ai'e  sc^ven  Tribes,  enumerated  under  Class  No.  3,  of  Table  II,  which 
entered  the  territory  now  the  Colony  of  Natal,  between  1812  and  1840-43,  and  were  found 
h(»ro  on  its  becoming  a  llritish  Colony. 

52.  That  there  ar(j  six  Tribes  or  se(!ti<ms  of  Tribes,  enumerated  under  Class  No.  4  Table 
ir,  some  of  which  entered  the  Colony,  from  the  effects  of  political  convulsions  since  1843, 
but  of  several  of  these  it  must  be  explained  that  portions  of  their  iK)pulation  were  in  the 
Colony  pre^dous  to  the  dat(!  assigned,  but  th«?y  fonned  either  part  of  the  general  popidation, 
or  were  attached  to  other  Tribes  settled  in  tlie  Colony  and  remained  so  until  the  arrival  of 
some  member  of  their  ancient  reigning  families,  around  whcmi  they  congregated  ;  so  that  in 
some  cases  the  Chief  followed  the  peoj^e,  and  the  date  of  the  Chiefs  entering  the  Colony, 
has  become  that  of  the  an*ival  of  the  Tnbe ;  it  is  diffi(uilt  to  discriminate  between  indiWduals 
of  a  Tribe,  many  will  therefore  be  ranked  as  having  arrived  after  18-13,  who  were  here 
before,  and  the  reverse. 

53.  All  the  information  upon  which  the  foregoing  sketch  is  l)ased,  has  been  obtaiiu'd 
from  Natives  who  were  actors  in  the  scenes  described ;  the  particidars  embrace  a  short  sketch 
of  the  special  history  of  (»ach  Tril)e,  showing  its  ancient  residence  and  fate  ;  the  only  points 
not  obtain(;d  from  such  information  are  the  actual  date  of  the  death  of  Chaka,  and  his 
probable  age. 

T.  SHEPSTONE, 

StHTctary  for  Native  Affairs. 
Office  of  Secretarv  for  Native  AiVairs, 

Pieti^^rmaritzburg,  Natal,  January  l8,  1804. 
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TABLE  I. 

List  of  Tribes  which  anciently  occupied  the  territory  now  fonning  the  Colony  oS  Natal,  prior 

to  their  betng  diBturbod  by  Chata'a  iinrs,  which  began  toafleet  them  about  1812. 


No. 

Tribe. 

No. 

Tribe. 

1 

I  Amacele. 

57 

Amandldovii. 

2 

Aiuandelu. 

58 

Sivuku. 

3 

1  Amahiongwa 

59 

Eiiiadudwflneiii. 

■1 

'  Amasomi. 

00 

Ajiiantehele. 

5 

'  Abaliuiibi. 

61 

Amakalnlo. 

Amanhlovii. 

62 

AiLiFuitaiiiho. 

7 

Amahanyao. 

03 

Amayoba. 

8 

Amatuli. 

(54 

Amatolo. 

9 

:  Amazelemu 

65 

Nomabunga. 
Amantoniho.  ' 

10 

Amaiiganga. 

GG 

11 

Amahiongwa. 

G7 

Aiiiacekwana. 

12 

'  luyanivini. 

08 

Jojo. 

13 

Ankadunge. 

69 

Abatfihwaii. 

14 

Amaacoiogi. 

70 

Amavuudble. 

15 

Tshangaae. 

71 

Ajuftiidunyfihu 

Ifi 

Antakabela. 

72 

Nomanlila. 

17 

Amapepeta. 

73 

Tuhobeiii. 

18 

j  Amazondi, 

74 

Amnmbovane., 

19 

Amuuxamalalo. 

7.J 

20 

.  AuiniapiuiiTiza. 

76 

Owfti. 

21 
22 

Magengo. 
;  AmaxAHibe. 

77 
78 

AniBpumulo. 
Anirtqwabe. 

23 

'  Amafunze, 

79 

Amajiyuswa 

24 

Amagwaiiyana. 

80 

Amaqadi. 

25 

j  Amasani. 

61 

Amaosiyane. 

26 

■  Amabaea. 

82 

Aiiiabiiinlio. 

27 

1  Auiambedu. 

83 

Amahlala. 

28 

Modbiae.     ' 

84 

Elangciii. 
Eniohmgoni. 

20 

1  Amanyamvii. 

85 

30 

Amablanj-oka. 

80 

Anianguobo. 

31 

Amanjilo. 

87 

j\juahiya. 

32 

Unqinambi. 

88 

Amakouya. 

33 

1  "Uuondaba 

89 

jVinainemeln. 

34 

Emkiilwiiii. 

90 

Eiililangwiiii. 

35 

1  Amabombo. 

91 

Amnfienin;. 

36 

'  Aiiiawiishe. 

92 

Abainkulisii. 

37 

TJuiboujoni. 

93 

Amaiigniigoma. 

38 

Amfthlauyao. 

04 

Amalanga. 

39 

AluahlX."*"' 

40 

41 

Aniabete. 

42 

1  Amazid. 

43 

.  Amakuze. 

44 

1  Abotembu. 

4.-. 

Abak«amiya. 

46 

47 

,  Ainozizi. 

48 

;  Ainazizi. 

49 

Amokuze. 

50 

1  Amatolo. 

51 

Aniarcwabe. 

52 

Aaiaganiedse. 

23 

Amankabaue. 

54 

Amablanyao. 

55 

Amanqondo. 

56 

i  Sibenya  ka  SaH. 
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TABLE  n. 

Class  I .  Those  of  the  aboriginal  Tribes,  named  in  Table  I.  which  now  inhabit  Natal,  having 

retained  or  regained  their  original  tribal  organization. 


No. 

Tribe. 

Amaclee. 
Amandelu. 
Amaldongwa. 
Amasomi. 

No. 

77 
78 
79 
80 
81 

83 
81 
85 

87 
88 
89 
90 
91 
92 
93 
91 

Tribe. 

1 
2     ! 

• 

3 
1 

6 

8 

10 

12 
13 
14 
15 
10 
17 
18 
19 
20 
21 

23 

26 
27 

29 

35 

40 
41 
42 
43 
44 

Amanhlovu. 

Amatuli. 

Amanganga. 

Inyamvini. 

Aniadunge. 

Amancolosi. 

Tshangase. 

Amakabela. 

Amapepeta. 

Aniazondi. 

Amanxamalala. 

Amampumiiza. 

Magonge. 

, 

Amafunze. 

Amabaoa. 
Amambedii. 

Amanyamvu. 

Amapumulo. 

Amaqiiabo. 

Amanyuswa. 

Amaqadi. 

Amaosiyano. 

AniabonilM). 

I  Amahlala. 
El  an  gen  i. 
'  Enialangeni. 

1  Amabiya 
Amakanya. 
Amamomola 
Enhlangwiiii. 
Amapomvu. 
Abamkulisa. 
Amangongoma. 
AmnU'ncra. 

Amahhibi. 

Amabolo. 

Amazizi. 

Aniakuze. 

Abatombn. 

m 

' 

Class  2.  Mixed  Tribes,  that  is,  collections  cf  various  disporsod  Tribes,  chiefly  of  those 

mentioned  in  Table  I. 


No.                                     TUIBE. 

1  Amaduma. 

2  '  Iziukumbi. 

3  1  Amaximba. 

4  Tolane. 

5  Abatwa. 

No. 

Tribe. 

6 

7 
8 
9 

Amanganga. 
Esiuyameni. 
Isembe. 
Nozitshina. 
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Class  3.  Tribes  not  included  in  Table  I,  which  entered  Natal  before  it  was  a  British 
Colony,  say  between  the  years  1812  and  1843,  and  which  were  found  therein  on  the  British 
Government  assuming  the  sovereignty. 


No.                            Tribe. 

1 

No. 

Tribe. 

1 

1  j  Abasembo. 

2  '  Amabaso. 

3  Amabomvu. 

4  Amacimu. 

5 

6 

/ 

Amangwana. 

Amalata. 

Esibisini. 

Class  4.  Tribes  which  entered  Natal  during  the  first  five  years  of  its  establishment  as 
a  British  Colonj',  or  whose  Chiefs  entered  during  those  years,  their  people  having  done  so 
before  them;  including  a  section  under  the  (liic^f  Mavovo,  classed  under  No.  4,  the 
Amaswazi,  which  entered  at  a  later  period,  in  the  year. 


No.                            Tribe. 

No.     .                       Tribe. 

1 

1  Bokazi. 

2  Amadube. 

3  Amangwe. 

4 

O 

6 

Amaswazi. 
Unxumalo. 
Amazulu. 

List  of  aboriginal  Tribes  now  in  the  Colony,  and  which  were  in  the  country  as  Tribes 
or  fragments  of  Tribes,  when  the  emigrant  farmers  first  arrived  ;  of  these  Tribes  or  fragments 
of  Tribes,  some  were  under  the  direct  rule  of  Dingaan's  Captains  of  Kraals  within  tha  t  part 
of  Zululand  Proper,  which  is  now  included  witliin  the  limits  of  Natal,  others  were  living  to 
the  south  of  this  line  of  demarcation,  more  properly  called  Natal,  generally  acknowledging 
Zulu  supremacy  but  avoiding  all  direct  connection  with  the  Zulu  government. 


No. 

1 

Tribe. 
Amacele 

Where  they  were  wlien  the  Boers  came  over 

the  Draakenberg  in  1838. 

some   on   the  Umlazi   Eiver,    but  most  in 

Amampondo  land. 

2 

Amandelu   

do.         do.         do.         do.    . 

3 

Amahlongwa 

do.         do.         do.         do. 

4 

6 

Amasomi     

in  the  coast  bush,  Umkomanzi. 

fragments  under  the  English  at  Port  Natal. 

Amanlilovu     

8 

Amatidi  

Bluff  of  Port  Natal. 

10 

Amauganga     

at  that  time  included  under  No.  1 . 

13 

Amadungf 

a  portion  with  tlieir  chief  Doiisela  on  the 
Umzinto,  the  rest  had  fled   with  Nos.  1, 
2,  and  3. 

14 

Amancolosi 

under  the  Krans  Kop. 

15 

Tshangase 

mostly  in  Zululand  as  at  present  defined, 
some  with  Dr.  Adams. 

16 

Amakabela 

in  their  present  locality. 

17 

Amapepetu 

some  in  Zululand,  some  under  Ogle. 

18 

Amazondi    

Zwaart  Kop  locality. 

19 

AmanxamalaLi   

some  in  Zwaart  Kop  location,  others  under 
Sotobe  a  Zulu  Officer  at  the  junction  of 

the  Mooi  River. 

20 

AmamDumuza     

Zwaart  Kop  location 

a  branch  of  the  Impanzii  their  ancient  resi- 

21 

Magenge 

dence  whore  they  now  live  as  tenants. 

23 
29 

Amaf unzo    

Sources  of  the  Umlazi,  as  at  present. 
Table  Mountain  near  Pietormaritzburg. 
fragments  on  the  coast  under  the  English 

Am-iuvamvii    

3.3 

Araabombo 

• 

settlers,  others  fled  to  the  Amampondo 
countj-y. 

40 

Aniahlubi    

Umzinyati  both  banks. 

42 

Amnzizi    

late  Matyana's  location  below  Job's  Kop. 

43 

Amakuze 

behind  the  Indaleni  Mission   Station  witU 
their  chief  Bazwana. 

44 

Abatembu    

Buffalo  River  botli  banks. 

HXM 


424 


NATrVE  LAWS   IlSJ)   CUSTOMS   COMMISSION. 


No. 

77 

78 
79 

80 

81 
83 
85 

88 

89 

90 

91 


Trihe. 


Where  they  were  when  the  Boers  came  over 

the  Draakenberg. 


Amapuniulo    fragments  under  Ogle,  but  most  in  present 

Zululand. 

Amacjwnbo do.         do.         do.         do. 

Amanyuswa     some  branches  in  Natal,  others  in  present 

Zululand  where  their  chief  was  a  Zidu 
■        soldier. 

Amnqadi i  partly  in   Natal,    the   rest   in   the  present 

I        Zululand. 

Ania(^siyano     '  stmio  under  Ogle  others  in  present  Zululand. 

Aniahlala     Zwaart  Kop  location. 

Enuiliingoni     in(4udod    in    the    Izinkum)>i    on   the  Um- 

twalume. 
Amakanya  people  in  Natal  Chief  a  soldier  in  the  Zulu 

anny. 

Amamemela    under  Fodo  between  the  Umkomanzi  and 

j         Umzinikidu  Rivers 
Enhlangwini   i  on  the  Umkomanzi,  numerous  on  the  arrival 

of  the  Boers,  some  under  Zulu  officers  in 

tlio  neighborhood  of  Weenen. 
at  that  time  included  in  No.  88,  and  found 

by  tlie  Boers  where  they  now  still  are  on 

the  Bokondweni  stream. 


Aiuapemvu 


List  of  mixe<l  al)orignal  Tribes,   tliat  is,  fragments  of  various  dispersed   Tribes  wliich 
wer«>  in  the  Distiict  on  thi*  arrival  of  the  Boers. 


V  T^;iv..  Where  tliey  were  when  the  Boers  euterotl 

^*'-  ■^^'''^-  Natal  ill  1838. 

1  Amadunia where  they  are  at  present. 

2  Iziukmubi     do.       do.       under  Fynn. 

4  Tolano   do.       do.       under  Ogle. 

0  Abatwa a  branch  of  No.  1. 

8 i     I/enibtj where  they  are  at  present  under  Ogh\ 

Note.  A  portion  of  Nos.  2,  4,  and  8,  had  not  returned  fi-om  their  flight  into  the  Amani- 
poudo  country  in  1833,  to  avoid  Diiigaan's  anuy. 

Tribes  not  aboriginal  but  whicli  had  entered  the  District  at  different  times,  and  portions 
of  which  were  in  Natal  when  the  Boers  came. 

T.J  T^n»n  Wher<.»  they  were  when  the  Boers  enten>d 

^''-  ^"'*'^'  Natal  in  1838. 

I 

i  I     Abasenibo A  portion  under  their  Cliief  Umsengi  was  on 

I  tho    Hovu    and    Umkomanzi     near 

^[ount  Miserv. 

.)  Amangwana    A  few  individuals  of  this  Tribe  wei*e  under 

v)                tli(»  English  residing  at  the  Port  of 
I        Natal. 

Note  :  From  the  foriigoing  it  will  be  seen  that  of  the  43  aboriginal  Tribes  which 
now  oc^^upy  Natal  as  distinct  Tribes  34  were  in  Natal  cither  as  Tribes  or  fragmentij  of 
Tribes  when  the  Boers  entered  what  is  now  the  Colony  of  Natal  in  1838  ;  and  that  five 
collections  of  various  dispersed  Tribes  had  also  then  been  formed  and  inhabited  where  they  now 
still  reside.  When  the  emigrant  Boers  came  in  1838  the  Zulu  Government  occupied  the 
whole  of  the  valley  of  the  Tugela  to  where  it  meets  the  grass  countr}'  in  the  Counties  of 
Weenen,  Klip  Iviver.  and  I'mvoti ;  the  Dutch  camp  was  not  many  miles  from  the  present 
village  of  Weenen.  where  Umgwaerwa.  one  of  Dingaan's  chief  officers,  resided,  and  it  was  to 
him  the  farmers  nf  the  canip  applied  for  inforniatiou  regarding  their  countr\'nien  Pieter 
Hetief  and  his  party  during  his  absence  on  his  fatal  visit  to  Dingaan. 
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A  tribe  of  cannibals  inhabited  the  region  of  the  Sunday's  river,  which  were  dispersed  by 
Dingaan  the  year  of  the  arrival  of  the  Boers. 

The  Busliman's  Eiver  was  occupied  up  to  the  wagon  ford  at  Estcourt ;  the  Mooi  River  to 
the  lower  Waterfall,  i.  e.,  the  whole  of  Pakade's  present  location  and  the  valley  of  the  Mooi 
Eiver  opposite  and  towards  Grey  Town  to  its  junction  with  the  Tugela  and  the  whole 
valley  of  the  latter  down  to  Krans  Kop  ;  the  ri^ht  bank  was  forbidden  to  bo  occupied  lower 
down  than  this,  but  notwithstanding  this  prohibition  single  kraals  or  villages  did  occupy  it 
down  to  near  the  coast. 

The  whole  of  the  late  Matyana  location  was  also  occupied,  so  was  the  lower  part  of  the 
Sunday's  river  where  it  runs  between  the  Job's  Kop  and  Umhluniayo  mountains. 

All  this  country  above  described  was  occupied  with  few  exceptions  by  aboriginal  Tribes 
wliich  had  formerly  livrtl  there  and  in  other  portions  of  what  is  now  Natal.  As  a  rule  the 
population  of  the  Tribes  inhabiting  the  country  above  indicated,  bec^ame  Zulu  subjects 
immediately  on  their  being  conquered  or  received  as  vassals  by  Chaka ;  he  put  to  death  the 
chiefs  of  some,  ]>ut  others  he  allowed  to  rule  their  own  and  other  Tribes  uu<ler  him  ;  the 
circumstances  which  afterwards  desolated  the  ten'itory  of  Natal  south  of  this  Zulu  occupa- 
tion, sent  thousands  of  refugees  from  the  destroyed  tribes  of  Natal,  to  seek  food  and  shelter 
among  this  comparatively  imdisturbed,  but  aboriginal,  population  of  the  valley  of  the  Tugela 
and  its  tributaries  ;  such  accessions  rendered  the  chiefs  spared  by  Chaka  powerful,  and  as 
Dingaan  thought,  dangerous,  because  they  would  naturally  sympathise  with  that  portion 
of  the  newly  created  nation  which  regretted  Chaka's  violent  death. 

To  remove  so  obvious  a  danger,  Dingaan  succeeded  in  putting  all  these  chiefs  to  death 
within  the  first  two  years  of  his  reign,  and  placed  Zidu  officers  of  his  own  appointment  to 
govern  this  mixed  population,  whicli,  were  it  now  possi])le  to  analyze,  woidd  proba])ly  have 
included  individuals  belonging  to  everj'  aborignal  Tribe  of  the  i)resent  territory  of  Natal. 


List  of  nine  Zulu  Captains  of  Kraals  who   were   in  charge  of  Natal  Tribes  and  where 
each  resided  at  the  time  the  emigrant  farmers  entered  the  District. 


Zulu  Officers  in  charge  of  certain 
portions  of  the  i)resent  Counties  of 
Klip  River,  Weenen,  and  Umvoti, 
when  the  Boers  camo  in  1838.        ^ 

1 .  ijukwazi     

2.  Sotobe    

.  3.  Manjanja   

4.  Nombangea    

5.  Umgwagwa   

G.  Manqondo 

7.  Sokufoca    

8.  Umsiana    

0.  Untabela    


Where  these  Zidu  Officers  resided  when  the  Boers 

came  in  1838. 


Ingonie  River,  a  branch  of  the  Impanza  above  Grey 

Town,  Umvoti  County. 
Inadi  River,  at  present  farms  of  Philip  Nel  and  Henry 

Pinson,  Umvoti  County. 
Governed  the  Amakabela  Tribe  where  they  .<itill  reside 

and  lived  among  them,  I'mvoti  County. 
Pakade's  present  Location,  Weenen. 
Present  site  of  Weenen. 
Theunis    Nel's    farm    Mooi    River   Ridge,    Umvoti 

County. 
Blue  Kranz  River,  Weenen  Countv. 
Present  location  of  Somhashe,  Umvoti  County. 
Impanza  River,  Umvoti  County. 


When  hostilities  broke  out  between  the  Boers  and  Dingaan,  the  latter  at  once  ordered 
the  population  on  the  Natal  side  of  the  Tugela  and  Buffalo  to  move  and  concentrate  on  the 
left  bank ;  the  people  objected  to  leave  their  corn.  Dingaan  saw  upon  further  consideration 
that  to  concentrate  the  population  would  be  to  dejmve  him  to  a  great  extent  of  information 
respecting  the  movements  of  the  Boers,  for  he  said  **  We  shall  not  hear  of  the  enemy  until 
he  is  upon  us,"  and  he  immediately  countermanded  the  order,  and  the  people  with  few 
exceptions  retained  their  position;  the  policy  of  the  Boers  was  to  meet  the  enemy's 
organized  forces,  so  that  the  general  population  was  nut  much  interfered  with. 

When  the  Boers  arrived  in  what  is  now  Natal  in  1838,  all  the  broken  and  bushv 
country,  as  well  as  all  the  forest  coiuitry,  was,  as  a  rule,  occupied  by  natives  in  larger  or 
smaller  parties  according  to  the  circumstances  of  each  case,  and  all  the  open  country  not ; 
this  was  the  natural  result  of  the  political  condition  of  the  inlwbitants  with  regard  to  the 
Zulus :  under  such  circumstances  it  will  be  obvious,  that  it  is  impossible  to  name  all  the 
localities  occuxned  by  different  tribes,  or  to  decide  that  any  one  locality  was  the  only 
spot  which  any  one  Tribe  occupied. 


•t 


..>  - 


426 


XATIVJB   LAWS   AXI>   IU8T0MS   COMMISfelON. 


Mr.  Cloote*3  f^rliedulo  of  aboriginal  Zulu  Tribes  settled  in  the  Natal  Territory  dated 
Nov.  10,  1843. 


Names  of  Cliiefs. 


Makitikili. 

Umnini. 

Zineolli. 

Umbozie. 

Kaau. 

Donzella. 

lomi. 

Umsoala. 

Tried. 

Dula. 

Soli. 

Maslanine. 

Makoote. 

Gungatie. 

Massingan. 


Names  from  wliich 
they  descend. 


Kali. 

Amazuba. 

Embo. 

Amjikie. 

Ami>ekola. 

Amadomgi. 

Pitto. 
Amaniqua. 
Amalantiuceu. 
Amadula 
Umslangu. 
Amafootie. 


Where  located. 

IJmslanga. 
Blujff  near  Natal. 
T'mkomaas. 
Near  Port  Natal. 

Ditto. 
I'niziiito. 
T'mtaphina. 


Near  JPort  N 


ital. 


iRexnarks. 


1? 


Near  F.  M.  Burg. 


Almost  all  these  Tribes 
are  few  in  number,  the 
largest  numbering  about 
300  or  400  persons  of 
both  sexes. 

They  are  quietly  set- 
tled down  upon  places 
long  since  occupied  by 
them,  cultivate  land 
extensively,  or  are  em- 
ployed by  the  day  or 
week  by  neighboring 
farmers. 
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